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| NTRODUCTI ON
1. Thi s docunent sets out the comments and proposals on the draft articles
for a convention on arrest of ships that were received between 16 October and
31 Decenmber 1998. In that period, comments were received fromthe Governnents
of Madagascar and Morocco.

COWPI LATI ON OF COMVENTS AND PROPOSALS

Gover nnent of Madagascar

[Original: FRENCH|

Article 1 - Definitions

2. This article should also contain the definitions of the terns “dem se
charter”, “manager” and “hypotheque” in order to avoid any anbiguity, since
there is no obvious difference between them and the follow ng ternmns:

“Dem se charter and bareboat charter”

“Manager or operator of the ship”;

“Mortgage and ' hypot heque'”

Article 3 - Exercise of right of arrest

3. The concept of “claimbased on tort” which has been introduced in
paragraph (1) (a) (v) should apply to the fines to which the ship and its crew
are liable.

Article 4 - Release from arrest

4, The right of the person who has furnished security should be limted to
the possibility of requesting that such security should be reduced. It would
be pointless to ask himto provide security if, under the provisions of
article 4, paragraph (5), he may apply to the court to have that security
cancel | ed.

Article 6 - Protection of owners and demi se charters of arrested ships

5. Paragraph (1) of this article should be amended so that the

aut horization to arrest a ship or maintain an arrest already effected is not
systematically subject to the provision of security by the arresting clai mant.
It may happen that the clai mant does not have the means to furnish security.
This is the case of a crew nenber whose wages have not been paid.

6. Moreover, if the prior provision of security is necessary, the anmount
shoul d not exceed that of the claimasserted.

7. The comrents made on article 4 also apply to paragraph (5) of article 6.
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Governnment of Morocco

[Original: ARABIC]

8. The draft convention is fairly inportant since it is worded in a clear
and wel |l arranged manner and article 1, in particular, contains a wealth of
definitions that should help to elimnate any anbiguity that might inpede the
i mpl enentation of the convention

9. However, we note that there are areas in which the convention conflicts
with Moroccan private law. For exanple, while article 1 of the draft
convention stipulates that ships may be arrested, as a conservatory neasure,
only in order to secure a maritinme claim Myroccan |law pernmits the arrest of a
ship, as a conservatory nmeasure, regardless of the type of claim(article 110
of the Maritime Code).

10. Moreover, the sane article 110 of the Mdroccan Maritime Code conflicts
with article 2, paragraph 1, of the draft convention, which stipulates that a
ship may be arrested only by or under the authority of a court of the
Contracting State in which the arrest is made, while the Mdiroccan Maritine
Code al so pernmits such arrest on the basis of an enforceable instrunent.

11. Article 111 of the Mdroccan Maritime Code also conflicts with the
provisions of article 2, paragraph 3, since it does not permt the arrest of a
ship fromthe time when its captain is granted perm ssion to sail until the
conpl etion of the voyage, while we find that the draft convention totally
contradicts that stipulation by permtting the arrest of a ship even though it
is ready to sail or is sailing.

12. Moreover, article 4 of the draft convention stipulates that a ship my
be rel eased from arrest when security has been furnished and, in the absence
of agreenent between the parties, the latter may petition the court to
determ ne the nature and anount of the security, which must under no

circunst ances exceed the value of the ship. In our view, this would serve the
interests of a foreign owner or charterer of a ship to the detrinent of the
interests of a Moroccan cl ai mant.

13. In short, the draft convention nerely serves to protect the interests of
devel oped countries, such as the United Kingdom and the United States of
Anerica, which have |ong-standing international maritinme traditions or a |arge
merchant marine fleet and, consequently, wish to protect their ships fromthe
calamity of arrest, which would prevent them from operating. Hence, they are
seeking to restrict the scope of application of the rules of arrest.
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| NTRODUCTI ON

1. Thi s docunent sets out the comments and proposals of the Governnent of
the United Kingdomof Great Britain and Northern Ireland on the draft articles
for a convention on arrest of ships that were received between 1 January and
15 February 1999.

COMMVENTS AND PROPCSALS *

Uni ted Kingdom of Great Britain and Northern Irel and

Article 1 (1)

2. The current draft text for the definition of “maritime claim in
article 1 (1) provides for two alternatives, either

(a) An exhaustive list (the current text of article 1 (1) with the
square brackets, and the text between them deleted fromthe chapeau); or

(b) A general description, followed by a Iist of exanples (the current
text of article 1 (1) with the square brackets del eted, but the text between
t hem retained).

3. The decision on the definition of “maritime clainf is linked to

deci sions on other key issues, in particular, the circunstances in which a
claimant may obtain the arrest of a ship, and what the consequences of doing
so will be for the claimant. Together with other key elements, the form of
definition will determine the balance that the new convention strikes between
shi pping interests and cl ai mants.

4, The preference of the Government of the United Kingdom would be to have
an expanded, exhaustive list for the definition of “maritinme clainf
(alternative (a)). However, once such a claimexists, we believe that it

ought not to be unduly onerous for the claimant to obtain an arrest.

5. The negotiations within the Joint Intergovernmental G oup of Experts on
Li ens and Mortgages and Rel ated Subjects suggest that, while there will be
support for both of the current alternatives for article 1 (1), neither m ght
obtain sufficient support to permt its adoption according to the rules of
procedure. The Conference may therefore wish to consider a conmprom se option

6. The Government of Mexico has al ready proposed such an option (docunent
A/ CONF. 188/ 3, para. 35). While the Governnent of the United Ki ngdom woul d
prefer an exhaustive list, we may be able to accept such a conprom se option
if the Conference decides nost of the other key issues in favour of claimnts.

Ynitial coments fromthe United Kingdom pendi ng conpl eti on of approva
pr ocedur es.
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7. Shoul d the Conference decide to consider a conpromi se option, it may
wish to consider a sinpler formulation than the one proposed by the Governnent
of Mexico. For exanple the Conference could delete the square brackets and
the text between them fromthe chapeau, and add a new subparagraph at the end
of article 1 (1) as foll ows:

“Maritinme claini neans any claimin respect of:
[(a) - (v)]; and

(w) any other claimof a simlar nature to those referred to
under (a) to (v) above.

8. The advantage of this approach is that it would provide an el enent of
ejusdem generis, like current alternative (a). However, the flexibility
provi ded woul d be nore restricted than under current alternative (b).

Article 3

I nt roduction

9. The Government of the United Kingdom proposes an anendment to article 3
of the draft convention on the arrest of ships. Like the proposal made by the
International Maritime Comrittee (CM), the proposed anmendment would clarify
that national |aw would deterni ne whether a claimnt may arrest a ship other
than the particular ship in respect of which the maritime claimarises. It
goes further than the CM proposal, however, by providing explicitly for the
arrest of “associ ated” ships (associated ships are ships that are in comon
control). W also discuss the definition of control, and whether the
conventi on ought to contain any gui dance.

Backgr ound

10. The 1952 Convention on Arrest of Ships seeks to strike an equitable

bal ance between the interests of shipowners and those of clai mants.

Article 3 (1) of the 1952 Convention provides for the arrest of “sister”

ships. A claimant may arrest either the particular ship in respect of which a
maritime claimarises, or any other ship owned by the person who is, at the
time when the maritime claimarises, the owner of the particular ship.

Article 3 (2) of the 1952 Convention provides that ships shall be deened to be
in the same ownership when all the shares therein are owned by the same person
or persons.

11. Since 1952, the stratagem of the single-ship conpany has

proliferated. As a result, few ships have “sisters” within the neaning of
the 1952 Convention. The only option available to many clai mants, therefore,
is to arrest the particular ship in respect of which the maritinme claim

ari ses. The balance that the 1952 Convention sought to strike has tilted in
favour of the shipowner.

12. The Government of the United Kingdom understands that article 3 (2) of
the draft convention addresses this problemby inmplicitly allowing States to
speci fy which ships are in conmon ownership under national law. W agree with
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the CM that it would be better to make this explicit. Qur preference,
however, would be to go further. W believe that article 3 (2) should provide
explicitly for the arrest of associated ships.

Pr oposal

13. As currently drafted, the new convention would provide for the arrest
both of the particular ship in respect of which the claimarises, and of other
shi ps owned by the person liable for the claim W wonder, however, whether
this approach woul d provide sufficient flexibility.

14. The use of the concept of ownership mght limt the scope of the
provision. In the same way that the single-ship conpany proliferated after
1952, future developrments in the shipping industry m ght reduce the useful ness
of the concept of common ownershi p.

15. We therefore propose that the provision provide explicitly for the
arrest of “associ ated” ships. W propose further that it use the concept of
control as the criterion for establishing an association. W believe that
this would provide greater scope for national |law to keep pace with

devel opnments that m ght otherw se prevent attenpts to pierce the corporate
vei |l

16. The followi ng anendnments to article 3 would give effect to these
proposal s:

(1) [ No change.]

(2) Arrest is also permissible of any ship or ships controlled by the
person who

(a) is allegedly liable for the maritinme claim or

(b) controls the conmpany that is allegedly liable for the
maritime claim

and who was, when the claimarose:

(i) the person who controlled the ship in respect of which
the maritime claimarose[; or

(ii) the demi se charterer, time charterer or voyage
charterer of that ship[, or any part of it]].

(3) For the purposes of this article, a person controls a ship if that
person owns the ship or controls the conmpany that owns it. The
nati onal |law of the State in which the arrest is applied for shal
determ ne whether, for these purposes, a person owns a ship or
controls a conmpany that owns a ship.

(4) Par agraph (2) shall not apply to clainms in respect of ownership or
possessi on of a ship.
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(5) Not wi t hst andi ng t he provisions of paragraph (1), the arrest of a
ship which is not controlled by the person allegedly |iable for
the claimshall be permissible only if, under the |law of the State
where the arrest is applied for, a judgement in respect of that
claimcan be enforced against that ship by judicial or forced sale
of that ship.

17. The changes of substance are those that we have nade to paragraphs (2)
and (3). The new paragraph (4) is the tail-piece to the current

article 3 (2). The new article 3 (5) is the current article 3 (3), to which
we have made sone consequential anmendments.

18. As under the current wording of article 3 (2), a clainmnt would not be
able to arrest an associ ated ship which happened to be dem se-, voyage- or
time-chartered to the person liable for a maritinme claim However, if a
person became liable for a maritine claimwhile chartering a ship, a claimnt
woul d be able to arrest any ship which that person controlled (either by
owning it or controlling the company that owns it). W do not intend that a
dem se charterer would be a person having “control” of a ship sinply by virtue
of being a demise charterer

19. We have added the words “or any part of it” to the new article 3 (2) (b)
to cover slot charterers. W believe that the drafting of article 1 (1),
particul arly subparagraph (f), is sufficiently wide for clainms for which a
slot charterer mght be liable to fall within the definition of “maritine

cl aint.

Definition of contro

20. In the interests of the uniformty of international maritime |aw, the
Di pl omati c Conference m ght wish to provide States with some gui dance on how
nati onal |aw m ght define the concept of “control”. Should the Conference
decide that this is desirable, we suggest that the guidance should consist of
a list of criteria, as in article 13 of the 1989 International Convention on
Sal vage.

21. The Conference may wish to include such criteria in the convention
itself. Alternatively, it may prefer to offer themas a nodel for nationa

| aw, perhaps by means of a conference resolution. The Conference may wish to
consider the following text as a basis for either of these approaches:

The State in which the arrest is applied for may set criteria inits
national |law, or provide for a case-by-case exam nation, for the purpose
of determ ning whether a person owns a ship or controls a conmpany that
owns a ship. All relevant factors should be taken into account,

i ncl udi ng whether the following criteria (without regard to their order)
apply in respect of the ships concerned:

(a) Common or simlar nanes;
(b) Common shar ehol di ng of the conpani es owni ng the ships;

(c) Common managenent of the shipowning conpani es;



A/ CONF. 188/ 3/ Add. 2
page 6
(d) Common financi ng arrangenents;

(e) Cross-guarantees or other security between the
shi powni ng conpani es; and

(f) I nsurance on a fleet basis.
Evi dence
22. Anot her inportant issue that national |aw would need to consider is the

burden of proof. For exanple, national |aw could place the burden of proof on
the claimant, or on the person that the claimnt has alleged controls two
associ ated ships. However, there is no need to make this explicit in the
convention. The rule contained in article 2 (5) suffices: procedural issues
are a matter for national |aw

Action requested of the Diplonatic Conference

23. The del egation of the United Kingdomrequests that the Diplomatic
Conf er ence:

(a) Adopt the amendnent to article 3 set out in paragraph 16 above;
and

(b) Consi der the need for guidance as suggested in paragraph 20 above.
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| NTRODUCTI ON
1. Thi s docunent sets out the comments and proposals of the Governnent of
Italy and the Latin Anerican Association of Navigational Law and Law of the
Sea (ALDENAVE), a non-governnental organization, on the draft articles for a
convention on arrest of ships that were received between 1 January and
19 February 1999.
COWPI LATI ON OF COMVENTS AND PROPOSALS

Governnent of ltaly

A, Article 1, paragraph 1 — Definitions, list of maritime clains

2. In view of the stance already taken by the Italian delegation at the

ei ghth session of the UNCTAD/ I MO Joi nt |Intergovernnental G oup of Experts on
Maritinme Liens and Mortgages and Rel ated Subjects (London, 9-10 October 1995),
we reaffirmthat it is appropriate to establish a non-exhaustive list of
maritime clains. This would | eave sone flexibility in the wording of the
article so that the Convention could be continually adjusted to suit any |ega
changes that occurred in this area in future.

B. Article 2, paragraph 3 — powers of arrest

3. This is an addition to the provisions of the 1952 Convention, and causes
confusion mainly on practical grounds, since arresting a ship that is already
sailing would appear to be difficult to acconplish.

C. Article 4, paragraphs 2 and 4 (b) (ii) — security
and rel ease of security given

4, Fol | owi ng the comrents made at UNCTAD by certain del egations on limting
t he amobunt of security to be provided, the phrase “not exceeding the value of
the ship” in paragraphs 2 and 4 (b) (ii) will be the subject of earnest and
detail ed di scussion at the forthcom ng Di pl omati ¢ Conf erence.

5. Italy is in favour of retaining the phrase, given the provisions of its
Code of Civil Procedure governing distraint which, according to article 463 of
t he Shi ppi ng Code, apply by extension to the Shipping Code.

6. Article 468 of the Code of Civil Procedure explicitly states that in
order to secure a release fromdistraint fromthe courts, the debtor nust
furnish sufficient security, due regard being had to the “amunt owed which
gave rise to the distraint” and the expenses incurred “by reason of the value
of the items distrained”

7. Limting the security that nust be furnished under the Convention in
order to secure a release fromarrest thus seens perfectly consistent with
current national |egislation on the matter.

D. Article 8 — Application

8. Empirical considerations suggest that to the exceptions indicated in
article 8, paragraph 2, there should be added another referring to
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article 648 (b) of the Shipping Code, which states that vessels enployed in
shi ppi ng services may not be forcibly expropriated or subjected to other
precautionary measures such as arrest itself except with the fornal

aut hori zation of the Mnister of Transport and Shi ppi ng.

Latin Anerican Association of Navigational Law and
Law of the Sea (ALDENAVE)

9. We hereby forward our brief suggestions on the draft anendnents to

the 1952 Convention Relating to the Arrest of Seagoing Ships (TD/ E/IGE. 1-/5),
for consideration at the Diplomtic Conference to be held between 1 and

12 March 1999.

10. Firstly, it nust be pointed out that the 1952 Convention is, in
international legal terms, an exception to normal practice because it offers
only formal or procedural solutions, which the acadenmic literature says are
the preserve of national legislation. As a result, the only justification for
the Convention is that it acconplishes the specific objective pursued, since:

(a) The 1952 Convention establishes a formal regulatory system which
can permt the arrest of a ship to secure the satisfaction of any judgment
that may eventually be pronounced because the holder of a maritime lien
cannot, sonmetinmes in a matter of hours, fulfil the standard procedura
requirenents (likelihood of the claimalleged, valid title, precise value of
the claimand risks of delay) under formal national or donestic regul ations
for his application to proceed;

(b) Arrest under the Convention is preventive or executive, detaining
a ship so as to secure the satisfaction of any judgnent that may eventually be
pronounced if title to the underlying lien is recognized by the courts, and
thus preventing it from being exposed to further risks de facto (during
operation) or de jure (if the owner takes on further obligations which enjoy
pref erence);

(c) The 1952 Convention is constructed on a dual foundation: the
claimasserted nust derive froma nmaritinme claimand arrest nust be ordered
by a conpetent judicial authority.

11. These three points nust be borne constantly in mnd when the 1952
Convention is amended, since they provide the justification for the renedies
it affords. W propose the follow ng anmendnents:

Article 1.1: SH PS MAY BE ARRESTED PURSUANT TO THI S CONVENTI ON

(a) IN RESPECT OF MARITI ME LI ENS RECOGNI ZED I N ARTI CLE 4 OF THE 1993
| NTERNATI ONAL CONVENTI ON ON MARI TI ME LI ENS AND MORTGAGES;

(b) I N RESPECT OF CLAIMS ARI SING OQUT OF THE OPERATI ON OF THE SHI P
WHOSE ARREST | S SOUGHT.

12. Most of the “maritime clainms” listed in the draft correspond to maritime
liens within the nmeaning of the 1993 MM Convention; it would be sound
l egislative practice sinply to refer to that Convention. On the other hand,
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the other clains proposed (hypothéques or nortgages, commi ssions, brokerages
or agency fees, ownership or possession of the ship, disputes between
co-owners) do not arise out of the “operation of the ship” (e.g. a hypotheque
may be given as security on a loan, for civic activities or even for ganbling
debts) and can be pursued without the need for arrest of the ship under this
Convention to secure application of the rel evant procedures.

13. Arrest “for clains arising out of the operation of the vessel” (towage,
general average, tort, insurance prem uns, supplies) nust, however, be
admtted since these clains match the description (operation of the ship).

Article 1.2: “ARREST” MEANS THE DETENTI ON, NOTIFI ED TO I TS REG STER, OR
BAN OR RESTRI CTI ON ON REMOVAL OF A SHI P | MPOSED AS A CONSERVATORY
MEASURE BY ORDER OF A COURT TO SECURE A MARI TI ME CLAIM BUT NOT THE

SEI ZURE OF A SHI P I N EXECUTI ON OF A JUDGMVENT, ARBI TRAL AWARD OR OTHER
ENFORCEABLE | NSTRUMENT.

14. I mmobilizing a ship or restricting its removal (the neaning of the
English term“arrest”) is no inmpediment to the sale or nortgage, gift in
paynment, donation etc. of the ship, even fraudulently, to escape arrest; the
measure can, however, be made effective by notifying the relevant register for
entry in the records. It will thus be possible to secure the satisfaction of
any eventual judgnent, which is the reason for arresting the ship, besides

i mmobilizing the ship or prohibiting it fromsailing.

Article 2.3: NO SH P WHICH AT THE TIME OF | TS ARREST | S LOADED AND HAS
PERM SSI ON TO SAI L FROM THE MARI TI ME AUTHORI TY MAY BE ARRESTED

15. The arrest of a ship “ready to put to sea” nust be rejected, it being an
incontrovertible principle that navigation nust always be facilitated,
especially when the ship is “ready to sail” or has perm ssion to do so from

the Maritime Authority. The stipulation that the ship nust be | oaded has been
added to prevent it fromsailing enpty solely in order to evade arrest.
Argentine law (art. 541), the Italian Code (art. 645), the Netherl ands

(Code of Civil Procedure, art. 582), and the Swedish (art. 345), Finnish
(art. 278) and German (art. 482) Codes rule out arrest of a ship that is
“ready to sail”. Before then the ship may be ordered arrested as a
conservatory measure, but the prohibition on sailing may not be enforced.

Article 3.1: should be brought into line with the wordi ng proposed for
article 1.1.

Articles 6.2.a and 6.2.b: the grounds cited do not nmake sense. Only a
court should be able to determ ne how nuch security to demand, and it
must be presuned that court orders are not wrongful.

Article 7.1: insert “...to arbitrati on PROVI DED THAT SUCH AGREEMENT WAS
REACHED AFTER THE EVENT OR AGREEMENT THAT GAVE RI SE TO THE CLAI M
UNDERLYI NG THE APPLI CATI ON FOR ARREST.”

16. The proposed insertion would permt only “ex post facto” agreement in
order to avoid the insertion of clauses “for form s sake” that m ght preclude
arrest of a ship.
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Article 7.3: insert “...order a period of time NOT TO EXCEED 30 DAYS,
AFTER whi ch the clai mant..”
17. Stipulating that the court should order a period of no nore than 30 days

prevents the claimant frombeing allowed tine ad |ibitum and prevents such
time from being construed as a procedural del ay.

Article 8.2: insert “...to ships OPERATING IN THE SERVI CE OF THE PUBLIC
AUTHORI TI ES WHEN THE CLAI M I N RESPECT OF WHI CH ARREST | S SOUGHT AROCSE.”

18. This is proposed in response to paragraph 99 of docunment TD/B/IGE. 1/L. 2.
The intention is to establish that a ship’s not being subject to arrest is not
a matter of its being owned or operated by a State but of its being used in
the “public service” (as a hospital, isolation hospital etc.), even if owned
by a third party, at the nonent when the claimarises.

19. NOTE: To confirmthe purpose of the Convention, the adjective
“preventivo” should be added before “enmbargo” throughout the Spanish text.

20. We al so propose

New article: THE CLAI MANT SEEKI NG ARREST MUST PROVI DE BRI EF
CORROBORATI ON OF THE ClI RCUMSTANCES UNDERLYI NG HI' S CLAI M

FOR APPLI CATI ONS I N RESPECT OF CLAIMS ARI SI NG OQUT OF COLLI SI ONS, SALVAGE
OR OTHER SHI PPI NG ACCI DENTS, PRODUCTI ON OF THE PROTEST OR ACCOUNT G VEN
BY THE CAPTAIN OR SHI P S AGENT TO THE APPROPRI ATE AUTHORI TY OR CONSUL
SHALL SUFFI CE.

ARRESTS OF SHI PS I N RESPECT OF CLAI MS OTHER THAN THOSE REFERRED TO I N
ARTI CLE 1.1 MUST COVWPLY W TH THE REQUI REMENTS OF ORDI NARY LAW

21. The wordi ng proposed here, which appears neither in the 1952 Convention
nor in the draft amendnents, will facilitate rapid processing of applications
for arrest, and is inspired by accunul ated experience.



