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. 1 NTRODUCTI ON

1. Al nost 20 years have passed since the UN Set of Multilaterally Agreed
Equi tabl e Principles and Rules for the Control of RBPs was adopted by the
United Nations General Assenmbly in resolution 36/63 of 5 Decenber 1980, and
yet, on the nultilateral front, the Set is still the only fully nultilatera
framewor k on conpetition in existence today. The issue of conpetition |aw and
policy, however, has undoubtedly been given a higher profile at the national
regional and nultilateral levels. At the national |evel, although few new

| aws have actually been adopted, npbst countries are now aware of the

i nportance of conpetition policy, and many devel opi ng countries, including
LDCs, are in the process of drafting conpetition |legislation. At the regiona
| evel , nunerous groupings of States, such as the Free Trade Area of the
Anericas (FTAA), the Permanent Secretariat of the General Treaty on Centra
Ameri can Economic Integration (SIECA), the Caribbean Comunity (CARI COM and
Mercosur in the Anericas, the Conmon Market for Eastern and Southern Africa
(COVESA), the Southern African Devel opnent Community (SADC) and the Centra
African Custonms and Econonmic Union (UDEAC) in Africa, and the Asia-Pacific
Econom ¢ Cooperation Forum (APEC) and the South Asian Association for Regi ona
Cooperation (SAARC) in Asia, have established or are in the process of
establ i shing working groups on conpetition, and sonme intend to adopt regiona
conpetition rules.

2. UNCTAD, the World Bank and OECD have been very active in spreading
conpetition law and policy principles throughout the world, while conpetition
authorities of menmber States have al so been very active in this field, both
bilaterally and through active cooperation with international organizations.
Anot her indication of the higher profile attributed to conpetition by

i nternational organizations is the increasing nunbers of publications issued
in this respect. !

3. In the period between the Third United Nati ons Conference to Review Al
Aspects of the Set in 1995 and the Fourth Review Conference (schedul ed for
25-29 Septenmber 2000), two Expert Meetings on Conpetition Law and Policy and
two sessions of the Intergovernnmental G oup of Experts on Conpetition Law and
Policy will have taken place at UNCTAD. The 1999 session of the

I ntergovernnmental Group of Experts will act as the preparatory neeting for the
Fourth Revi ew Conf erence.

4, The Decenber 1996 Singapore Declaration, 2 which established two new

Wor ki ng Groups at WO - a Working Group on Trade and | nvestnent, and a Wbrking
Group on the Interaction between Trade and Conpetition Policy - requested the
|atter group “to identify areas that may nmerit further consideration in the
WO framework”. In the Singapore Declaration, it was agreed that “these
groups shall draw upon each other’s work if necessary and al so draw upon and
be without prejudice to the work in UNCTAD and ot her appropriate internationa
forunms”. In the conduct of the WIO Worki ng G oups, cooperation with UNCTAD
and ot her appropriate organizations was called for “to nake the best use of
avail abl e resources and to ensure that the devel opment dinmension is taken
fully into account” (para. 20 of the Singapore Declaration). 1In line with the
Si ngapore Decl arati on, UNCTAD has been represented in the Working G oup on the
Interaction between Trade and Conpetition Policy in an observer capacity, and
it has cooperated fully in ensuring that the devel opment di nension is taken
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fully into account. Special attention was drawn by UNCTAD to the provision
for preferential and differential treatnment contained in section B of the Set
of Principles and Rules. Cooperation has included the holding of three joint
WIQ) UNCTAD/ Wor | d Bank Synposi unms on Conpetition Policy, Econom c Devel opnment
and the Multilateral Trading System In its agreed conclusions of July 1998
(TD/ B/ COM 2/ 13- TD/ B/ COM 2/ CLP. 5, annex 1), the Intergovernmental G oup of
Experts on Conpetition Law and Policy invited the Secretary-General of UNCTAD
to continue cooperation with WO and ot her organi zati ons working in the area
of competition law and policy. Future work by WIiOin the field of trade and
conpetition policy will be decided at the forthcom ng WO M ni steria
Conference in Seattle (30 Novenber-3 Decenber 1999).

5. In February 2000, UNCTAD X is scheduled to take place in Bangkok. The
Conference, which is to exam ne “devel opnmental strategies in an increasingly
i nt erdependent world: applying the | essons of the past to nake gl obalization
an effective instrument for the devel opnent of all countries and all people”,
wi |l have the opportunity to consider the role of conpetition | aw and policy
in this context and to further pave the way for the Fourth Revi ew Conference.

1. OPERATION OF THE SET SINCE THE THI RD REVI EW CONFERENCE

6. bjective No. 1 of the Set, nanely “to ensure that restrictive business
practices do not inpede or negate the realization of the benefits that should
arise fromthe liberalization of tariff and non-tariff barriers affecting
world trade, particularly those affecting the trade and devel opnent of

devel opi ng countries”, is of particular relevance today, as globalization is
rapi dl y expandi ng and nore and nmore questions are being raised concerning the
effects of liberalization and gl obalization of world markets, especially with
respect to the weaker players on the gl obal stage.

7. One inportant issue is the rapidly growi ng concentration of market power
which is taking place in global markets through nmergers and acqui sitions,
constantly raising the level of entry for new players in such markets. Wile
i nportant actions to chall enge abuses of dom nant positions of nmarket power
are taking place within some devel oped countries, 3 nost devel opi ng countries
are still unable to cone to grips with the creation and abuse of dom nant

mar ket power affecting their national interests both in domestic nmarkets and,
especially, in world markets.

8. Wth respect to objective No. 2, nanmely “to attain greater efficiency in
i nternational trade and devel opment, particularly that of devel oping
countries, in accordance with national ains of econonmi c and social devel opnent
and existing econom c structures, such as through (a) the creation

encour agenent and protection of conmpetition; (b) control of concentration of
mar ket power; (c) encouragenment of innovation”, the results have been m xed
during the period under review. Wile, since 1995, nobst devel opi ng countries
and economies in transition have shown interest in conpetition policy and many
have requested technical assistance and advisory services to draft new

| egislation, to date only a few have actually adopted new conpetition | aws:
Panama, Hungary and Romania (in 1996), Zinbabwe (in 1997) and Mdyrocco (to be
confirmed in 1999). Moreover, as discussed in the concluding chapter of this
note, it is not sufficient for a country to have a conpetition law on its
statute books; it is necessary for its conpetition policy to have an effective
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i npact on the econony. Setting up a conpetition authority can take tine, and
political will is necessary to sustain the monmentumin the years that foll ow
its establishnent. Sonme countries undergoing econom c crises or changes of
Government may find that their Governnents have changed priorities, and sonme
conpetition authorities which enjoyed political support when they were
established may now face decay and | oss of support fromthe executive power.

9. bjective No. 3, nanmely “to protect and pronote social welfare in
general and, in particular, the interests of consunmers in both devel oped and
devel opi ng countries”, is receiving increased attention in sone countries. As

a result of UNCTAD | X' s decision to request the UNCTAD secretariat to “support
strategies in pronoting national conpetition and consuner protection |aw and
policy formulation” (TD/ 377, para. 97 (ii)), UNCTAD has inplenented technica
assi stance programes which include a strong consumer protection conmponent.
VWhile the i mmedi ate objective of nodern conpetition lawis to increase
efficiency by pronoting conpetition, one of its inportant side-effects is no
doubt to benefit consunmers. Moreover, it is increasingly felt that one way to
overcome difficulties of inplenenting conpetition policy in many devel opi ng
countries where this is a very new concept which needs to be w dely understood
is to create and strengthen consumer organi zati ons, which can usefully
contribute to consumer information, inprove transparency, and often draw the
attention of conpetition authorities to anti-conpetitive practices.

The devel opnent dinmension in the Set

10. Section C, on Miultilaterally agreed equitable principles for the contro

of RBP, recognizes in its paragraph 6 the possibility for national |egislation
to exclude certain sectors fromthe scope of national conpetition |law, and in

paragraph 7 provides for “preferential or differential treatnment for

devel opi ng countries” in order to take into account “the devel opnent,

financial and trade needs of devel oping countries, in particular of the |east

devel oped countries, for the purposes especially of devel oping countries in

(a) Promoting the establishment or devel opnent of domestic industries
and the econom c devel opnent of other sectors of the econony; and

(b) Encouragi ng their econom c devel opnent through regi onal or globa
arrangenents anong devel opi ng countries.”

11. At a tinme when UNCTAD and ot her appropriate intergovernnmental forunms are
bei ng called upon “to ensure that the devel opment di mension is taken fully
into account”, “ it is inportant to draw attention, as UNCTAD representatives
have done repeatedly at WO and ot her neetings, to the devel opnent di mensi on
contained in the UN Set. In line with provision C.7 of the Set, devel oping
countries should be in a position, if need be, to adopt new conpetition
legislation in a progressive or nore flexible manner, i.e. by being able to
exenpt certain sectors fromfull application of the law, if this is considered
necessary for devel opnental reasons. It should be recalled that exceptions
and exenptions from conpetition laws still exist in many devel oped countri es,
for example in sectors such as agriculture, mning, and services. VWhile
pressure to deregul ate nost of those sectors is having an effect in many
countries, it should be borne in mnd that sonme countries have maintai ned such
exceptions for some 50 years. A degree of flexibility for countries newWy
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opening their market is therefore fully in line with this provision of the
Set. Devel oping countries concerned with the risk of elimnating | oca

i ndustry as a result of sudden opening of specific markets to strong
conpetition should therefore be in a position to take a nore flexible,
gradual i stic approach in order to ensure that |iberalization takes place when
their industries are nore efficient and are able to conpete. O course, it is
not in the interest of countries to keep afloat industries which are never
going to be viable without protection and subsidies, distorting the allocation
of scarce resources.

12. In some countries, SMEs are allowed to join forces in certain instances,
for exanmple in joint-purchasing arrangenents in Germany, which allow themto
obtain conditions of purchase simlar to those obtained by large firns for
their inputs, hence enabling themto conpete nore effectively with the | arger
enterprises. Under the Set, simlar considerations would be fully justified
for devel opi ng countries.

The main anti-conpetitive practices

13. Section D of the Set, on principles and rules for enterprises, including
transnati onal corporations, contains the core anti-conpetitive practices that
shoul d be refrained fromby enterprises “engaged on the market in rival or
potentially rival activities” or when “through an abuse or acquisition and
abuse of a dom nant position of market power, they |imt access to markets or
otherwi se unduly restrain conpetition” (Section D, paras. 3 and 4). The
treatment of horizontal and vertical restraints, as well as dom nance and
abuse of dom nant market power, is further elaborated in UNCTAD s Mbdel Law or
Laws on Restrictive Business Practices, of which the |atest version is

contai ned in document TD/ B/ RBP/81/Rev.5. It should be noted that, once the
anmendnents concerni ng nerger provisions are finalized, the full text of the
Model Law should be revanped and made nore “reader-friendly” in time for the
Fourth Revi ew Conference.

14. The Mbdel Law contains in its Part | a list of draft possible elenments
for articles of a conpetition law, including the title of the law, its

obj ectives or purpose; definitions and scope of application; restrictive
agreenents or arrangements; acts or behaviour constituting an abuse, or

acqui sition and abuse, of a dom nant position of market power; some possible
aspects of consumer protection; notification; the adm nistering authority and
its organization; functions and powers of the administering authority;
sanctions and relief; appeals; and actions for damages. This quite sinple
“backbone” or “table of contents” of issues to consider when drafting a
conpetition law is then conplenented in Part Il of the Model Law with detailed
comentary to the articles, in which a reviewis nade of actual laws in both
devel oped and devel opi hg countries, as well as countries in transition, with a
view to determ ning the nost recent trends and views on how best to treat each
one of the issues considered in the “elenents for articles” of the | aw
contained in Part |

15. It should be noted that sone “elenents for articles”, such as “sone
possi bl e aspects of consumer protection”; “notification” or perhaps “action
for damages”, are listed in the Mbdel Law as part of a checklist of issues to
be considered for inclusion, but it will depend on legislators to decide
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whether to include themin the conpetition |law or not. For exanple, the npst
recent trend has been to adopt consuner protection provisions in an entirely
separate |law, as conpetition law is now viewed by nobst countries as having the
pronoti on of conpetition as its principal objective and separate | egislation
is felt necessary to cover more fully the issue of consumer protection. Also,
with respect to mergers and acquisitions, the Set itself mght need to be

nodi fied by the Fourth Review Conference, if it is deened necessary, as this
itemis presently nmentioned under acquisition and abuse of dom nant position
of market power, in Section D. 4 (c) of the Set.

16. Section E of the Set, on principles and rules for States at nati onal
regi onal and subregional |evels, and section F, on international neasures,
conpl emrent each other, as the call in paragraph 1 of Section E for States "at

the national |evel or through regional groupings” to “adopt, inprove and
effectively enforce appropriate |egislation and inplenenting judicial and
admi ni strative procedures”, and the provisions calling for exchanges of

i nformati on and cooperation in Section E are somewhat conpl enmented in

Section F which calls for “work aimed at achi eving common appr oaches”

(para. 1); consultations anpbng States (para. 4); continued work wi thin UNCTAD
on the el aboration of a Mbdel Law or Laws (para. 5) and technical assistance,
advi sory and training services (para. 6).

17. As indicated in the introduction to this note, in the period since the
Third Revi ew Conference there has been considerable interest on the part of
devel opi ng countries and economes in transition in studying the issues
involved and in starting to draft conpetition bills. However, very few
countries have adopted new conpetition laws in the period under review It
can be said, neverthel ess, that nost countries in the world are now aware of
the issues involved in conpetition policy, and that many envi sage the adoption
of domestic legislation in the near future. One can also say that conmon
approaches and trends are on the rise, largely as a result of the inportant
exchanges of views and consultations that take place within the franmework of
bilateral, regional and nultilateral consultations, for exanple under

bi | ateral cooperation agreements where they exist, and other consultations in
CECD, the WIO Worki ng Group and UNCTAD s Intergovernnmental G oup of Experts on
Conpetition Law and Policy at its annual sessions.

18. The informal consultations which take place annually during sessions of
the Intergovernnmental Group of Experts on Conpetition Law and Policy have
beconme an appreci ated feature of UNCTAD s intergovernnmental machinery. This
function of the Intergovernnental G oup was decided on by the Third Revi ew
Conference (para. 9 of the resolution adopted by the Review Conference). °

19. Concerning Section G of the Set, on international institutiona

machi nery, it is inportant to note that, while retaining the functions of the
I ntergovernnental G oup of Experts, by recommending in paragraph 13 of its
resol ution “the continuation of the inportant and useful work programre within
UNCTAD s intergovernnmental machi nery that addresses competition |law and policy
i ssues, and proceeds with the active support and participation of conpetition
| aw and policy authorities of nmenber countries”, the Third Revi ew Conference
recommended to the General Assenmbly to change the name of the

I ntergovernnmental Group of Experts on Restrictive Business Practices

I ntergovernnmental Group of Experts on Conpetition Law and Policy (para. 14 of
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the resolution). This recomrendati on was endorsed by the General Assenmbly in
its resolution 52/182, paragraph 5, of 18 Decenber 1997, and in 1998 the
I ntergovernmental Group of Experts met under its new nane.

I11. PROGRESS I N | MPLEMENTATI ON OF THE RESOLUTI ON
ADOPTED BY THE THI RD REVI EW CONFERENCE

20. The resol uti on adopted by the Third Revi ew Conference (TD/ RBP/ CONF. 4/ 15
annex |) requested the UNCTAD secretariat to revise docunents presented to the
Revi ew Conference (para. 1), to revise periodically the commentary to the
Model Law (para. 3) and to prepare a draft outline of a possible study on
enpirical evidence of the benefits to be gained by countries from applying
conpetition law and policy principles to econom ¢ devel opment (para. 8). Al
these studies were prepared, in line with the requests contained in the

resol ution.

21. The UNCTAD secretariat was al so requested to carry out a review of
techni cal cooperation activities undertaken by UNCTAD and ot her internationa
organi zations, as well as by States bilaterally. That review was contained in
docunent TD/ B/ COM 2/ EM 9 and was submitted to the Expert Meeting on
Conpetition Law and Policy on 24 Novenber 1997; an updated review

(TD/ B/ COM 2/ CLP/ 2) was submtted to the Intergovernnental G oup of Experts on
Conpetition Law and Policy on 29 July 1998.

22. Requests for technical assistance were nmet at a hi gher pace than in the
past, in particular thanks to increased voluntary contributions and expertise
received from anong others, Norway, the Netherlands, Italy, France, Germany,
the United Kingdom the United States, the European Union and Sweden, in line
with the Revi ew Conference’ s appeal contained in paragraph 7 of its
resolution. As can be seen in detail in the reviews of technical cooperation
menti oned above, the UNCTAD secretariat has nade a considerable effort to
respond as nuch as possible to the needs expressed by nmenber States at the
nati onal as well as subregional |evels.

23. Wth respect to the operation of the Intergovernnental G oup of Experts
itself, the Third Review Conference decided to prompte informal nultilatera
consul tati ons ampong partici pants on competition |law and policy issues with
speci al focus on practical cases (para. 9 of its resolution). As agreed by
the Revi ew Conference, at each session of the Intergovernmental G oup of
Experts on Conpetition Law and Policy, an understanding is reached as to the
subj ect matter of the consultations to be undertaken during the next session
In addition, nmenber States are invited, if they so wish, to subnmt additiona
cases for discussion during the consultations, at |east one nonth in advance
of the session of the G oup of Experts so as to pernit del egations from all
menber States to participate.

24, It should be noted that in paragraph 9 of its resolution, the Review
Conference requested that “future Intergovernnental G oup of Experts sessions
shoul d i nclude at |east three days for informal multilateral consultations”;
however, this was decided at a time when the duration of sessions was

five days; the post-Mdrand duration of expert meeting sessions, and
subsequent |y intergovernmental groups of experts, was shortened to three days,
and for this reason, the tinme allotted for informal consultations was three to
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four hal f-day sessions. This arrangenent seens to have been very
satisfactory, as the functioning of the Expert Meeting, foll owed by the

I ntergovernnmental Group of Experts on Conpetition Law and Policy, was highly
prai sed by all delegations at UNCTAD s M d- Term Revi ew, whi ch took place

in 1998.

25. In paragraph 11 of its resolution, the Review Conference decided that,

“in the light of the strong worldw de trend towards the adoption or
reform of conpetition |aws and the devel opment of national conpetition

| aws and policies over the period since the Set was adopted, the

I ntergovernnmental Group of Experts should embark on an exercise, upon
request from nenber States and in collaboration with national and

regi onal conpetition [ aw and policy authorities, to map out and further
strengt hen common ground anong States in the area of competition |aw and
policy in identifying restrictive business practices that affect the
econonmi ¢ devel opnent of countries. In this context, the focus of the
exercise, inter alia, should be on

(a) Identifying 'common ground', i.e. broad simlarities in the
approaches followed on different conpetition |law and policy questions by
Gover nnment s;

(b) Sheddi ng I'ight and encouragi ng exchanges of views in those
areas where the identification of 'comron ground is nore difficult, for
exanpl e where there are differences anbng econonic theories, or anmong
conpetition laws or policies, such as:

(i) The rol e of conpetition | aw and policy in the strengthening
and i nprovenent of the econonmi es of devel opi ng and ot her
countries and, in particular, the devel opnent of the
busi ness communi ty;

(ii) Taki ng i nto account econonic gl obalization and
liberalization of the econom es of devel opi ng and ot her
countries, to identify appropriate neasures to help those
countries that m ght be hanpered by RBPs;

(iii) The interface between conpetition |aw and policy,
technol ogi cal innovation and efficiency;

(iv) The conpetition |aw and policy treatment of vertica
restraints and abuses of dom nant positions;

(v) The conpetition policy treatment of the exercise of
intellectual property rights (IPRs) and of |icences of |IPRs
or know- how;

(vi) In-depth analysis of differences in the scope of conpetition
| aws and policies in individual sectors, in the light of the
process of econom c gl obalization and |iberalization
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(vii) In-depth analysis of the effectiveness of enforcenment of
conpetition |laws, including enforcenent in cases of RBPs
having effects in nore than one country.”

26. The conpetition experts and the UNCTAD secretariat have, through the

i nformal consultations and the work enbarked upon at the Expert Meetings and
sessions of the Intergovernemtal G oup of Experts on Conpetition Law and
Policy, as well as in technical cooperation programes, contributed
consistently to identifying the extent of “conmon ground” that exists in the
approaches followed by States on different conpetition | aw and policy
qgquestions; in so doing, they have al so shed |ight and exchanged vi ews on those
areas where differences exist. |In particular, the study on enpirical evidence
of the benefits of competition law and policy (TD/ B/ COM 2/ EM 10/ Rev. 1)
responds at least in part to paragraph 11 (b)(i) of the Conference resolution
and the work under way on “how conpetition policy addresses the exercise of
intellectual property rights” (TD/ B/ COM 2/ CLP/ 10) shoul d respond to

paragraph 11 (b)(v) and in part to paragraph 11 (b)(iii). The question

rai sed under paragraph 11 (b)(iv) was partly treated in document
UNCTAD/ | TCDY CLP/ M sc. 8 on vertical restraints, prepared by the secretariat in
connection with its technical cooperation projects. Finally, while a first
attenpt to anal yse the effectiveness of enforcenent of competition laws in
cases of RBPs having effects in nore than one country was made i n docunent
TD/ RBP/ CONF. 4/ 6, submitted to the Third Review Conference itself, no further
attenpt has been made to make further progress on the topic referred to in
paragraph 11 (b)(vii) of the resolution.

27. The issues which so far have not been directly dealt with by the
Intertovernemtal Group of Experts concern the topics referred to in
paragraphs 11 (b)(ii) and (vi). These are inportant issues relating to the
devel opnental di nension of conpetition |aw and policy that the Fourth Revi ew
Conference m ght wish to focus on

28. Finally, the Third Review Conference, in paragraph 12 of its resolution,
i nvited Governments

“during future consultations in meetings of the Intergovernmental G oup
of Experts, to clarify the scope or application of their conpetition
laws and policies, with a view to inproving nmutual understandi ng about
substantive principles and procedures of conmpetition |aw and policy,
taking into account relevant provisions of the Uruguay Round Agreenents.
In the context of this exercise, Governments may wi sh to discuss:

(a) How the Set of Principles and Rul es m ght be better
i npl enented, particularly those provisions which have not been
adequately inplenmented so far;

(b) The conpetition policy inplications at the national
regi onal and international |evels of globalization and |iberalization

(c) Techni ques and procedures for detecting and sancti oning
col lusive tendering, including international cartels and other anti-
conpetitive practices;
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(d) The strengthening of informati on exchange, consultations and
cooperation in enforcenent at the bilateral, regional and nmultilatera
| evel s;

(e) How competition laws and policy should apply to State
activities such as regulation of State enterprises, State nonopolies,
nat ural mnonopolies and enterprises with exclusive rights granted by the
State”.

29. Again, the informal consultations and the studies prepared for the
expert neetings, as well as sone papers prepared for technical cooperation
activities, have or are in the process of covering sone of the issues noted
above. In particular, the report on the experiences gained so far with

i nternati onal cooperation on conpetition policy issues and the nechani sns
used, submitted in docunent TD/ B/ COM 2/ CLP/11 to the second session of the

I ntergovernnmental Group of Experts on Conpetition Law and Policy

(7-9 June 1999) should attenmpt to respond to paragraph 12 (d) above. Two
papers prepared by the secretariat in the context of technical cooperation
nanely “Control of price-fixing and collusive tendering arrangenents”
(UNCTAD/ | TCD/ CLP/ M sc. 4) and “Conpetition and Public Utility Industries”
(UNCTAD/ | TCD/ CLP/ M sc. 1) should at |east partly respond to paragraphs 12 (c)
and (e), respectively. Further, the topic for the informal consultations of
the 1999 session of the Intergovernnental G oup of Experts on Conpetition Law
and Policy on “The rel ationship between the conpetition authority and rel evant
regul atory agencies, especially in respect of privatization and
denonopol i zati on processes” should contain inportant el enents of response to
par agraph 12 (e) of the resolution

30. Under paragraph 12 of the resolution, two points have so far not been
substantially anal ysed, namely (a) how the Set m ght be better inplemented,
and (b) the conpetition policy inplications of globalization and

i beralization at national, regional and international |evels. Sonme thoughts
on a response to these questions may be found in the concluding remarks bel ow.

V. OUTLOOK FOR THE FOURTH REVI EW CONFERENCE

31. Schedul ed to nmeet in Septenber 2000, after UNCTAD X and the WO

M ni sterial Conference in Seattle, the Fourth Review Conference will have an
exceptional opportunity to build upon the results of these inportant neetings
of the turn of the century. It is of course not possible to speculate on the

results of these two inportant international Conferences, but it nmay be
perm ssible at this point to reflect on the agenda itens to be di scussed
t here.

32. UNCTAD X is likely to revisit the policy framework for gl obal trade and
finance. As decided in the agreed annotations to the draft substantive agenda
itemfor UNCTAD X, “UNCTAD shoul d consider the strategi es and policies which
are nost likely to ensure the successful integration of all countries
concerned, particularly the devel oping countries, into the world econony on an
equi tabl e basis and to avoid the risk of further marginalization”. 1In this
respect, the role of conmpetition policy in bringing about a nore equitable
playing field at national, regional and nultilateral levels is likely to be



TD/ B/ COM 2/ CLP/ 13
page 12

consi dered by the Conference. Decisions in this field by UNCTAD X shoul d be
directly relevant to the work of the Fourth Revi ew Conference.

33. It should be noted that, since the Third Review Conference in 1995, the
general convergence of views and rel ative optim sm about market |iberalization
and gl obalization have given way to a nmore mitigated analysis and often
pessim stic views, fuelled by financial crises and econom c probl ens around
the world, especially in emerging markets, to the effect that globalization -
often understood as reflecting “free conpetition at the global level” - far
from having positive effects for all trading partners, increases economnic

di sparities anong countries, with the result that a nunber of devel oping
countries, particularly the LDCs, run the risk of marginalization. 1[It should
be stressed in this respect that the actual process of globalization is far
from havi ng been one of free conpetition where the principles of conpetition
policy apply at the global level. Wile devel oped countries apply those
principles with respect to their domestic markets, few devel oping countries
have so far been able to inplenent their conpetition rules effectively within
their national borders. In many devel oping countries and economes in
transition, the conpetition authority is new, |acking in experience and
especially in financial resources, and often unable to count on continued
political support. |In addition, nost of these countries have been used to
State intervention in closed econonies, and the fundanmental principles of
conpetition are new for their econom c actors, businessmen and consuners. The
advocacy function and educative role of the conpetition authority represent a
consi derabl e task which needs comensurate financial resources and, above all
time. Moreover, global markets often escape from conpetition rules

al t oget her, because of the difficulties national authorities face in comng to
grips with anti-conpetitive practices originating in overseas markets. Hence,
the systemin operation so far can be conpared with a market which has been

partly liberalized, but where conpetition rules still need to be inplenented
fully. If liberalization and globalization are to prove beneficial, progress
wi |l have to be achieved in enforcing conpetition policy at the national
regional, but also nultilateral - or global - |evels.

34. The UN Set, as reconfirmed by three Review Conferences, has the val ue of
being so far the only fully multilaterally agreed principles and rules on
conpetition. It also enconpasses the devel opnent dinmension by endorsing the

principle of special and differential treatnment, especially for the |east
devel oped countries. Meeting after UNCTAD X and the WO M ni sterial Meeting,
the Fourth Review Conference will have a full opportunity to nmake its
contribution to bringing about a nore equitable and successful playing field
in gl obal markets.
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Not es

1. See for exanple, UNCTAD, Wrld Investnent Report 1997 (United Nations
publication, Sales No. E. 97.11.D.10), and WOQ,
Annual Report 1997.

2. The Singapore Declaration (WI/MN(96)/DEC/W was adopted on 13 Decenber 1996
at the close of the WIiO M ni sterial Conference, held in Singapore, on
9- 13 Decenber 1996.

3.See, for exanple, US Government v. M crosoft, Inc.

4. See Singapore Mnisterial Declaration (WI/MN(96)/DEC/W of 13 Decenber
1996, para. 20.

5. See TD/ RBP/ CONF. 4/ 15, annex |.



