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I NTRODUCTI ON

1. The Set of Multilaterally Agreed Equitable Principles and Rules for the
Control of Restrictive Business Practices, provides in section F.6 (c), for
the conpilation of a Handbook on Restrictive Business Practices Legislation

2. Furthernore, the Expert Meeting on Conpetition Law and Policy, at its
meeting in Geneva on 24-26 November 1997, requested the UNCTAD secretariat to
continue to publish further issues of the Handbook on Conpetition Legislation
i ncludi ng regional and international instrunments (see Agreed Concl usions,
annex |, in TD/ B/ COM 2/9-TD/ B/ COM 2/ EM 12) .

3. Accordingly, the secretariat has prepared this note containing
comentaries on and texts of conpetition |egislation of Colonbia, Japan and
South Africa.*

4, Thus, to date the UNCTAD secretariat has issued notes containing
comentaries on and texts of conpetition and restrictive business practices

| egislation of 36 countries: Algeria, Belgium Brazil, Bulgaria, Canada,
Chile, Colonbia, Cdte d' lvoire, Czech Republic, Denmark, Finland, France,
Germany, Hungary, ltaly, Jamaica, Japan, Kenya, Lithuania, Mexico, Norway,
Paki st an, Pol and, Portugal, Republic of Korea, Romania, Slovak Republic,
South Africa, Spain, Sri Lanka, Sweden, Turkey, United Kingdom of G eat
Britain and Northern Ireland, United States of America, Venezuela and Zanbi a.

5. The Secretary-General of UNCTAD, in his note of 8 March 1996, requested
States which so far had not done so, or which had introduced new or anendi ng
conpetition legislation since their [ast comrunication to the UNCTAD
secretariat, to provide the UNCTAD secretariat with their rel evant

| egi sl ation, court decisions and comments, on the basis of the format

i ndi cated (see below). (However, in the case of States adopting conpetition

| egislation for the first tinme, the conmentary may not necessarily accord with
the format.) In order to facilitate the reproduction of texts of |egislation
in nmore than one official |anguage of the United Nations, States were invited
to submt, if possible, the text of their legislation in one or nore other

| anguages of the United Nations.

6. The UNCTAD secretariat is grateful to the States which have contri buted
the material requested for the conpilation of the Handbook, and once again
requests States which have not yet done so to comply with the request of the
Secretary-Ceneral of UNCTAD referred to above.

* The contributions are reproduced in the [ anguage and formin which
they were submitted to the secretariat.
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COMVENTARI ES ON COMPETI TI ON AND RESTRI CTI VE
BUSI NESS PRACTI CES LEG SLATI ON
|. COWENTARY BY THE GOVERNVMENT OF COLOVBI A ON
COLOVBI AN COVPETI TI ON LEG SLATI ON
A. Description of the reasons for the introduction of the | eqgislation

Conpetition is a fundanental factor stinulating conpanies to achieve
efficiency and to offer goods and services in ever-increasing nunbers and at
lower prices. In a conpetitive market efficient resource allocation and the
wel | -being of the popul ati on are pronoted.

B. Description of the objectives of the legislation and the extent to which
they have evolved since the introduction of the original |eqislation

The objective of the legislation on comercial competition is the
defence of the interests and of the quality of life of consuners. It ains to
i nprove the efficiency of the production system to ensure that a variety of
prices and qualities of goods and services are available on the market, to
guar antee consuners freedom of choice anbng those goods and services and to
ensure that conpanies can operate freely in markets (section 1, paragraph 2,
of Decree 2153 of 1992).

H story

As early as 1959, Col ombi a adopted a | aw covering the subject of
protection of conpetition in a context of restrictive commercial practices.
However, owing to the general terms in which the rules were fornul ated, the
procedures established for their application, the econom c policies pursued
over the last 30 years and the institutional capacity of the bodi es charged
with their inplenentation, the rules were not applied in practice.

In Decenber 1992 Decree No. 2153 was adopted. It contains provisions

concerning free conpetition and restrictive trade practices. It was a
response both to the mandate given under the 1991 Constitution and the policy
of noderni zation of the econony adopted by the Governnment. It was designed to

stimul ate conpetition in the market and to inprove the efficiency of the
econony and the well-being of entrepreneurs and consuners.

C. Description of the practices, acts or behaviour subject to control
indicating for each the type of control and the extent to which the
practices, acts or behavi our nentioned are covered by that control

Article 1 of Law 155 of 1959, as anended by article 1 of Decree 3307
of 1963, prohibits agreenents of any kind designed directly or indirectly to
restrict the production, supply, distribution or consunption of raw material s,
products, nerchandi se or services of donestic or foreign origin and, generally
speaki ng, practices, procedures or systens of any kind, of a nature to
restrict freedom of conpetition and to maintain or fix inequitable prices.



TD/ B/ COM 2/ CLP/ 6
page 5

Article 46 of Decree 2153 of 1992 stipulates that, under the terms of
Act 155 of 1959, all practices which affect freedom of conpetition in markets
and are considered illegal under the Civil Code are prohibited.

Prohi bited practices and their definitions

Arrangenents (Decree 2153 of 1992, article 47). The Decree applies to
all contracts, agreenents, concertations, concerted practices or deliberately
simlar practices followed or entered into by two or nore entrepreneurs.
Those contrary to free conpetition include the follow ng:

- Practi ces whose purpose or effect is direct or indirect price
fixing;

- Practi ces whose purpose or effect is to establish conditions of
sale or marketing which are discrimnatory vis-a-vis third
parties;

- Practi ces whose purpose or effect is the sharing of markets anong
producers or distributors;

- Practi ces whose purpose or effect is the allocation of production
or supply quotas;

- Practices whose purpose or effect is the assignnent, sharing or
limting of sources of supply of production inputs;

- Practi ces whose purpose or effect is to limt technica
devel opnent ;

- Practices whose purpose or effect is making the supply of a
product contingent on the acceptance of additional obligations
which by their nature bear no relation to the purpose of the
transaction, w thout prejudice to any other provisions in that
regard;

- Practi ces whose purpose or effect is a refusal to produce a
product or service or to influence their |evels of production

- Practi ces whose purpose or effect is to bring about collusion in
bi ddi ng or tendering or which has the effect of distributing
contract awards, bid rigging or fixing the ternms of offers.

Acts (Decree 2153 of 1992, article 48). The Decree applies to al
behavi our by persons practising an econom c activity which

- Infringes the I egal provisions on advertising contained in the
consuner protection regul ations;

- Exerts influence on a conpany to meke it raise the prices of its
products or services or to discourage it fromcarrying out its
intention to reduce its prices;
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- I nvol ves refusal to sell or furnish services to a conpany, or to
di scrimnate against it, when such action may be considered as
retaliation against that company's price policy.

The followi ng practices constitute abuse of a doni nant market position where
the |latter exists (Decree 2153 of 1992, article 50):

- A lowering of prices below cost if the intention is to elimnate
one or nore conpetitors or to prevent the entry or expansion of
conpetitors;

- The application of discrimnatory conditions for equival ent
transacti ons, thereby placing a consuner or a supplier at a
di sadvant age vi s-a-vis another conparabl e consuner or supplier

- Practices whose purpose or effect is to make the supply of a
product contingent on the acceptance of additional obligations
which by their nature bear no relation to the purpose of the
transaction, w thout prejudice to any other provisions in that
regard;

- Sale to one purchaser on conditions different fromthose offered
to anot her purchaser where the intention is to reduce or elimnate
conpetition in the market;

- The sal e or supply of services in one part of the country at a
price different fromthat offered in another part of the country,
where the intention or effect is to reduce or elimnate
conpetition in that part of the country and the price is not in
keeping with the cost structure of the transaction concerned.

D. Description of the scope of application of the |egislation

The Law and the Decree are applicable to all public and private
conmpani es carrying on entrepreneurial activities - firstly, because the Law
makes no distinction between the two types of company; and secondly, because
the Decree specifically stipulates that the Superintendent's termnms of
reference provide for supervision of all entities carrying on economc
activity, irrespective of the type of activity or the |egal character of the
entity carrying on that activity.

Ceneral supervision is exercised to guarantee free conpetition in
nati onal markets, wi thout prejudice to the powers assigned in current
| egislation to other authorities, such as the Household Public Services,
whi ch, under Law 140 of 1993, is the tutelary body of the Public Services
Supervisory Board. In the financial sector, under Decree-Law 663 of 1992 and
Decree 2159 of 1995, responsibility for supervision and control lies with the
Banki ng Supervi sory Board.

The Decree, while prohibiting all practices contrary to freedom of
conpetition, specifically excepts agreenents to further research and
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devel opnent activities, agreenments on conpliance with rules, standards and
measures and agreenents relating to the use of procedures, nethods and
syst ens.

E. Description of the enforcenent machinery (adm nistrative or judicial),
indicating any notification and reqgi stration agreenents and the
principal powers of the body or bodies concerned

The O fice of the Supervisor for Industry and Trade is a technical body
attached to the Mnistry of Econom c Developnment. It enjoys administrative,
financi al and budgetary autonomy for the purposes of the functions assigned to
it. The latter include:

- Ensuring conpliance with the provisions concerning the pronotion
of competition and on restrictive trade practices in the donestic
mar ket, w thout prejudice to the powers assigned to other
authorities under current |egislation; receiving conplaints
concerning matters affecting conpetition in the markets and taking
action on those which are of significance, in pursuance,
inter alia, of the followi ng ends: inproving the efficiency of
nati onal production system ensuring that consunmers have free
choi ce and access to the nmarkets for goods and services; ensuring
that enterprises can operate freely in the markets; and ensuring
that there is a variety of prices and qualities of goods and
servi ces avail abl e;

- | mposi ng the appropriate penalties for breaches of the regul ations
concerning restrictive practices and the pronotion of conpetition
and for failure to comply with the instructions given by the
Ofice in the performance of its duties;

- Maki ng i nspection visits to verify conpliance with the |ega
provisions for which it has supervisory responsibilities and
taki ng appropriate nmeasures as required by |aw,

- Advi sing the central Government, and participating in the fram ng
of policies, on all subjects relevant to consumer protection, the
pronmoti on of conpetition and industrial property and other areas
within the anmbit of its functions;

- Explaining to the entities with which it has dealings howto
conply with the |l egal provisions relating to the areas nenti oned
in the previous paragraph, establishing benchmarks to facilitate
conpliance and indicating procedures for full inplenentation

- Where consi derations of public interest nmake that course
advi sabl e, taking exclusive responsibility for investigations and
the imposition of penalties for breaches of the regul ations on
price control and supervision
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Functions of the Supervisor of Industry and Trade (ibid, art. 4)

The Supervisor of Industry and Trade, as the head of his departnent, is
required to performthe follow ng functions:

- To ensure conpliance by his departnment with the | egal provisions
relating to it, and the efficient performance of its technical and
adm ni strative functions;

- To ensure conpliance with the provisions on the pronotion of
conpetition and on restrictive trade practices laid down in
Act 155 of 1959, the provisions conplenenting it (and in
particul ar those of the present Decree), by all entities carrying
on econom c activity, regardless of their |egal formor nature,
which fall within the anbit of the first paragraph of article 2 of
t he Decr ee;

- As a conservatory measure, to order the i medi ate di sconti nuance
of practices which may prove contrary to the provisions referred
to in the previous paragraph

- To decide to term nate investigations into suspected infringenents
of the provisions referred to in paragraph 10 of this article when
in his opinion the alleged of fender provides sufficient guarantees
that the practice which gave rise to the investigation will be
di sconti nued or changed;

- To order offenders to change or discontinue practices contrary to
t he provisions on the pronotion of conpetition and on restrictive
trade practices referred to in this decree;

- To deci de on nergers, consolidations, amal gamati ons and takeovers
of conpani es;

- To inpose fines of up to the equivalent of 2,000 tinmes the |ega
m ni mum nonthly wage in force at the tine of inposition of the
penalty for infringenments of the provisions on the pronotion of
conpetition and on restrictive trade practices referred to in this
Decr ee;

- To inpose fines of up to 300 tines the |egal nonthly m ni mum wage
in force at the tinme of the inmposition of the penalty on nanagers,
directors, legal representatives, tax auditors and other natura
persons who authorize, execute or tolerate practices which violate
the rules on the pronmotion of conpetition and on restrictive trade
practices referred to in this Decree. The fines are payable to
the national treasury;

- To publicize the policies of his departnent.
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Functions of the Manager of the Office for the Pronption of Conpetition
(ibid. art. 11)

- To initiate prelimnary inquiries, ex officio or at the
request of a third party, into infringenments of the
provi sions on the pronotion of conpetition and on
restrictive trade practice referred to in paragraph 10 of
article 4 of the Decree;

- To decide on the adm ssibility of conplaints received under
the terms of the previous paragraph

- To conduct prelimnary inquiries and investigation
proceedi ngs seeking to establish whether infringenments of
t he provisions concerning the pronotion of conpetition and
on restrictive trade practices referred to in Decree 2153
of 1992 have been conmitted;

- To keep a register of the investigations conducted, the
penal ti es i nposed and the commitnents received as a result
of the procedures relating to the provisions concerning the
pronoti on of conpetition and on restrictive trade practices;

- To decide on appeals for reconsideration and applications
for annul nent of its decisions.

Functions of the Division for the Pronotion of Conpetition (ibid., art. 12)

- To support the manager of the O fice for the Pronotion of
Conpetition in the conduct of prelimnary inquiries and
i nvestigations in cases concerning infringenments of the
provi si ons concerning the pronmotion of conpetition and on
restrictive trade practi ces;

- To attend to conplaints filed by individuals, and, if in
t hat process possible violations of the rules on trade
practices restricting conpetition are identified, to propose
to the manager of the Ofice for the Pronotion of
Conpetition, if the inmportance of the behaviour or practice
justifies it, to initiate the appropriate procedures;

- To give advice on request on matters falling withinits
conpet ence

- To exam ne applications for consolidations, amal gamati ons or
mergers and takeovers in the manner prescribed by |aw

- To prepare draft decisions conprising the inposition of
penalties for violations of the rules concerning trade
practices restricting freedom of conpetition

- To conduct investigations undertaken to verify conpliance
with the regulations relevant to its field of conpetence;
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- To obtain and keep up to date relevant information on the
different donmestic and international markets, classified
under the technical coding;
- To prepare the econom ¢ and technical studies needed for the
di scharge of the functions of the Ofice of the Del egate for
the Promotion of Conpetition;
- O her tasks which may be assigned to it and are relevant to
its remt.
F. Description of any parallel or supplenentary |eqgislation, including

treaties or understandings with other countries, involving cooperation
or procedures for resolving disputes in the area of restrictive business

practices

Deci sion 285 of the Comm ssion of the Cartagena Agreenent, signed in
Lima (Peru) on 21 March 1991, contains regul ations to prevent or correct
distortions to competition caused by practices restrictive of free conpetition
wi thin the Andean Group, which consists of Bolivia, Colonbia, Ecuador, Peru
and Venezuela. The Free Trade Agreenent between the Group of Three (G3), in
paragraph (a) of article 16-03, provides for the creation of a Conpetition
Committee with a specific nmandate relating to subjects with a bearing on
conpetition policies and trade in the free trade zone. The Conmittee is
conposed of representatives of the three G3 countries (Col onbia, Mexico and
Venezuel a) .

G Description of the major decisions taken by adnministrative and/or
judicial bodies, and the specific issues covered

Act 155 of 1959 laid down certain general prem ses requiring the
preparation of a conmpendi um of case |aw or of precise regulations specifying
practices deened to be anti-conpetitive. The subject being a new one, no
conpendi um of case | aw exists in Colonbia; it is hoped that one will be
prepared in future years.

H. Short bibliography citing sources of legislation and principa
decisions, as well as explanatory publications by Governnents, or
|l egislation, or particular parts thereof

Decree 2153 of 1992
Law 155 of 1959
Decree 1302 of 1964 (regul ations to inplenent Law 155).

Haci a un nuevo régi nen de pronoci é6n de | a conpetenci a/ Bogotéa, Chanber of
Comerce, July 1993.
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1. COMVENTARY BY THE GOVERNMENT OF JAPAN ON I TS ANTI MONOPOLY ACT

A. Reasons for the Introduction of Antinonopoly Leqgislation in Japan

In pre-Second World War Japan, econom ¢ power was concentrated in the
huge “zai batsu” (fam ly-controlled conmbines) and | awful cartel organizations
and the power was used to strengthen State control over econom c activities.
According to sone commentators, this econom c system i npeded the sound
devel opnent of the econony and society of Japan

After the War, in order to devel op the econom c basis needed to support
a denocratic society, the industrial denocratization policy, conposed of
speci fic measures including the dissolution of the zai batsu, deconcentration
of econom ¢ power and di sbanding of private control bodies, was inplemented.
It was intended to create an institutional structure in which private firns
woul d have equal opportunities to exercise their capabilities and engage in
free competition. The Antinonopoly Act, proposed as a pernmanent neasure for
i ndustrial denocratization that would maintain fair and free conpetition anopng
private firnms for the future Japanese econony, was enacted in 1947.

B. bjectives of the Leqgislation

The Antinonopoly Act is ainmed at pronoting free and fair conpetition
stimulating the creative initiative of firms, encouraging the business
activities of firms, raising enploynent |evels and people's real inconme, and
t hereby pronoting the denocratic and whol esone devel opnent of the nationa
econony as well as ensuring consunmers' benefits. This Act sets forth the
basi c rul es concerning business activities in order to maintain econom c order
in a free econom c community (Section 1; hereinafter parenthesized numerals
refer to pertinent sections and/or subsections of the Antinonopoly Act).

The Antinonopoly Act, to attain the above objectives, (1) prohibits
private nonopolization, unreasonable restraints of trade and unfair trade
practices; (2) prevents excessive concentration of econom c power; and (3)
el im nates unjust restrictions of business activities.

C. Practices Subject to Control by the Antinonopoly Act

1. Unr easonabl e Restraint of Trade

The Antinmonopoly Act provides that no firmshall carry out any
unr easonabl e restraints of trade.

Unreasonabl e restraints of trade refer to cartels anong firms. Cartels
usual |y mean agreenents or mutual understandings to fix prices and limt the
vol une of production and sal es, anobng ot hers.

“Unreasonabl e restraint of trade” shall be found when a firm

1. by contract, agreenment, or any other concerted activities,

2. mutual ly restricts or conducts its business activities with other
firms,
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3. in such a manner as to fix, maintain, or increase prices, or limt
production, technol ogy, products, facilities, or customers or
suppl i ers,
4, thereby substantially restrains conpetition
5. in any particular field of trade,
6. contrary to the public interest.

The Antinonopoly Act, in addition to prohibiting cartels as
“unreasonabl e restraints of trade”, has special provisions to prohibit
unreasonabl e restraints of trade forned by trade associations and cartels
bet ween domestic and foreign firnms (international cartels).

2. Monopoly and O igopoly

If a small nunmber of firms control alnobst the entire market, conpetition
cannot function effectively. Consequently, regarding such nmonopoly or
ol i gopoly, the Antinmonopoly Act:

1. Prohi bits conduct that excludes or controls the business
activities of other firnms and causes a substantial restraint of
conpetition (prohibition of private nonopolization) (Section 3);

2. Prevents the emergence of a situation whereby the effect of a
merger and acquisition may be substantially to restrain
conpetition in any particular field of trade (Sections 15-16); and

3. Provi des for neasures to restore conpetition when undesirable
mar ket performances exist in certain oligopolistic markets
(Section 8-4).

In addition, the Act provides that the Fair Trade Comm ssion may require
submi ssion of a report explaining the reasons for a price raise when paralle
price increases occur in certain oligopolistic markets (Section 18-2).

3. Mergers and Acqui sitions

Chapter IV of the Antinonopoly Act stipulates various restrictions on
mergers and acquisitions. Thus, it prohibits stockholding by firns or other
juridical entities, interlocking directorates in conpeting conpanies, and
mer gers of conpanies and acquisitions of business if the effect of such
actions is to restrain conpetition substantially. Furthernore, in order to
prevent excessive concentration of econom c power, the Antinonopoly Act
prohi bits hol ding conpanies and limts the total amount of stockhol di ngs by
maj or non-financial firns and stockhol di ngs by financial conpanies.

As for the prohibition of holding conpanies, fromthe vi ewpoi nt of
promoting restructuring of enterprises and devel opi ng venture busi nesses,
necessary reviews will be made and nmeasures will be taken to |ift the ban on
hol di ng conpani es, to the extent consistent with the antinonopoly policy. The
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restriction on stockhol dings by major non-financial firns will be studied to
the extent that it is necessary in accordance with this review

Filing of advance notifications with the Fair Trade Comm ssion is
mandat ory regardi ng nmergers and busi ness acquisitions, and in the case of
st ockhol di ng and interl ocking directorates, post-factumnotification and
reporting are required.

See following Fair Trade Comm ssion Guidelines on Merger and
St ockhol di ng:

1. Interpretations of the Application of the Provisions of Section 9
of the Antinonopoly Act with Respect to Venture Capital Firns
(Fair Trade Commi ssion, 23 August 1994)

2. Admi ni strative Procedure Standards for Exam ning Stockhol di ng by
Conpani es (Fair Trade Conm ssion, 11 September 1981, as anmended)

3. Adm ni strative Procedure Standards for Authorization of
St ockhol di ng by Fi nanci al Conpani es (Fair Trade Comm ssion,
20 June 1994)

4, Admi nistrative Procedure Standards for Exam ning Mergers, etc. by
Conpani es (Fair Trade Conm ssion, 15 July 1980, as anended)

5. Approach to Exam nation of Merger, etc. in the Retailing Sector
(Fair Trade Conm ssion, 24 July 1981)

4. Unfair Trade Practices

For the market nechanismto function and enhance the efficiency of the
nati onal econony, fair competition nust take place by offering goods and
services of high quality and at reasonable prices. In the Ilight of this need,
t he Antinmonopoly Act prohibits conduct which m ght inpede fair conpetition as
“unfair trade practices”. Sixteen categories of conduct are defined as
possible “unfair trade practices”. The Fair Trade Comr ssion may designate as
“unfair trade practices” sone activities in the categories which tend to
i npede fair conpetition (Section 2 (9)).

Some activities are designated under “general designation”, which
applies to all industries, while others are designated under “specific
designation”, which applies to specified industries such as the marine
transportation industry and the departnment store industry.

The “general designation” cites the following 16 types of conduct as
unfair trade practices (“Unfair Trade Practices”, Fair Trade Conm ssion
Notification No. 15, 18 June 1982).

1. Concerted Refusal to Dea
W t hout proper justification, perform ng an act specified in one of the

fol |l owi ng paragraphs concertedly with another firmwhich is in a conpetitive
relationship with oneself (hereinafter referred to as a “conpetitor”):
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(i) Refusing to deal with a certain firmor restricting the quantity
or substance of a commdity or service involved in the transaction
with a certain firm or

(ii) Causing another firmto performan act which conmes under the
precedi ng paragraph.

2. O her Refusal to Dea

Unjustly refusing to deal, or restricting the quantity or substace of a
comodity or service involved in the transaction with a certain firm or
causing another firmto performany act which comes under one of these
categori es.

3. Di scrimnatory Pricing

Unjustly supplying or accepting a conmodity or service at prices which
di scrim nate between regions or between the other parties.

4, Di scrimnatory Treatnent in Transaction Terms, etc.

Unjustly affording favourabl e or unfavourable treatnment to a certain
firmin regard to the terns or execution of a transaction

5. Discrimnatory Treatnment in a Trade Association, etc.

Unjustly excluding a specific firmfroma trade association or froma
concerted activity, or unjustly discrimnating against a specific firmin a
trade association or a concerted activity, thereby causing difficulties in the
busi ness activities of the said firm

6. Unj ust Low Price Sales

W t hout proper justification, supplying a commodity or service
continuously at a price which is excessively below the cost incurred in the
sai d supply, or otherwi se unjustly supplying a coommodity or service at a | ow
price, thereby tending to cause difficulties for the business activities of
ot her firns.

7. Unj ust High Price Purchasing

Unjustly purchasing a commodity or service at a high price, thereby
tending to cause difficulties for the business activities of other firns.

8. Deceptive Custoner |nducenent

Unjustly inducing customers of a conpetitor to deal with oneself by
causing themto m sunderstand that the substance of a compdity or service
supplied by oneself, or ternms of the transaction, or other matters relating to
such transaction are nmuch better or nore favourable than the actual one or
than those relating to the conpetitor
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9. Cust oner | nducenment by Unjust Benefits

I nduci ng custonmers of a conpetitor to deal with oneself by offering
unjust benefits in the Iight of normal business practices.

10. Tie-in Sal es, etc.

Unjustly causing the other party to purchase a commdity or service from
oneself or froma firmdesignated by tying it to the supply of another
comodity or service, or otherwi se coercing the said party to deal with
oneself or with a firm designated by oneself.

11. Deal i ng on Exclusive Termns

Unjustly dealing with the other party on condition that the said party
shall not deal with a conmpetitor, thereby tending to reduce transaction
opportunities for the said conpetitor

12. Resal e Price Miintenance (Restriction)

Supplying a commdity to the other party which purchases the said
comodity from onesel f while inposing, wthout proper justification, one of
the restrictive ternms specified bel ow

(i) Causing the said party to maintain the sales price of the
commodity that one has determined, or otherw se restricting the
said party's free decision on sales prices of the comodity; or

(ii) Having the said party cause a firmwhich purchases the commodity
fromthe said party to maintain the sales price of the comodity
that one has determ ned, or otherw se causing the said party to
restrict the said firnms free decision on the sales price of the
commodi ty.

13. Deal i ng on Restrictive Terns

O her than any act comi ng under the preceding two paragraphs, dealing
with the other party on conditions which unjustly restrict any transaction
between the said party and the other transacting party or other business
activities of the said party.

14. Abuse of Dom nant Bargaining Position

Perform ng any act specified in one of the follow ng paragraphs unjustly
in the light of the normal business practices, by making use of one's dom nant
bargai ning position in relation to the other party:

(i) Causing the said party in continuous transaction to purchase a
commodity or service other than the one involved in the said
transaction;

(ii) Causing the said party in continuous transaction to provide for
onesel f noney, service or other econom c benefits;
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(iii) Setting or changing transaction ternms in a way di sadvant ageous
to the said party;

(iv) In addition to any act com ng under the preceding three
par agr aphs, inposing a di sadvantage on the said party regarding
the terms or execution of a transaction; or

(v) Causing a conpany which is one's other transacting party to
foll ow one's direction in advance, or to secure one's approval,
regardi ng the appoi ntnent of officers of the said conmpany
(rmeani ng those as defined by Subsection 3 of Section 2 of the
Act Concerning Prohibition of Private Mnopoly and Mi ntenance
of Fair Trade [the Antinonopoly Act]).

15. Interference with a Conmpetitor's Transaction

Unjustly interfering with a transaction between another firmwhich is in
a conpetitive relationship in Japan with oneself or with the conmpany of which
one is a stockholder or an officer and its other party to such transaction, by
preventing the formation of a contract, or by inducing the breach of a
contract, or by any other neans whatsoever.

16. Interference with the Internal Operation of a Conpeting Conpany

Unjustly inducing, abetting, or coercing a stockholder or an officer of
a conpany which is in a conpetitive relationship in Japan with oneself or with
a conpany of which one is a stockholder or an officer, to performan act
di sadvant ageous to such conpany by the exercise of voting rights, transfer of
stock, divulging of secrets, or any other nmeans what soever.

These conducts can be classified into three broad categories:

1. Conduct which may restrain free conmpetition: refusal to deal
discrimnatory pricing, discrimnatory treatment in transaction
terms, resale price nmaintenance, etc.

2. Conpetition which in itself cannot be considered fair: inducenment
of custoners by deceptive nethods or offers of excessive prem ums,
tying arrangenents, etc.

3. Conduct of large firns forcing unreasonabl e demands on clients by
t aki ng advant age of dom nant bargai ni ng positions: abuse of
dom nant bargai ning position, etc.

Some of these practices are illegal in principle, such as resale price
mai nt enance, whereas in the case of others it is determ ned on a case-by-case
basi s whether they are inpeding fair conpetition

The “specific designation” activities are limted by their terms to
particul ar industries and enpl oyed by the Fair Trade Conm ssion where very
specific rules are warranted resulting from particul ar situations or other
special factors in an industry.
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5. Activities of Trade Associ ations

“Substantially restraining conpetition in any particular field of trade”
by any trade association, which is a conbination or federation of conbinations
of two or nore firms, is prohibited (Section 8).

In addition, trade associations are prohibited fromlimting the nunber
of firms in any particular field of business, unjustly restricting the
functions or activities of nmenber firns, or having firns perform acts that
constitute unfair trade practices (Section 8).

See the Antinpnopoly Act Guidelines Concerning the Activities of Trade
Associations. (Fair Trade Conm ssion, 30 Cctober 1995)

6. Restrictive International Contracts, etc.

The Antinonopoly Act regul ates anticonpetitive conducts under agreenents
or contracts between Japanese and foreign firns (Section 6). First, it
prohi bits international agreements or contracts which involve unreasonabl e
restraint of trade (i.e. participation in any international cartel). Also, it
prohibits firns fromentering into any internati onal agreement or contract
whi ch contains matters that constitute unfair trade practices.

D. Scope of the Legislation
1. Exenpti ons
The Anti nonopoly Act applies to all industries. However, the follow ng

fields and acts are exenpted from application of the Act:

1. Nat ural Monopoly (Section 21: “Such acts relating to the
production, sale, or supply as are done in the proper course of
busi ness by a person engaging in railway, electricity, gas, or any
ot her business constituting a nonopoly by the inherent nature of
t he said business.”)

2. Acts under intangible property rights (Section 23: “Such acts
recogni zabl e as the exercise of rights under the Copyright Act,
the Patent Act, the Uility Mdel Act, the Design Act or the
Trademark Act.”)

3. Certain acts of cooperatives (including a federation of
cooperatives) such as the agricultural cooperative and the
consumer cooperative (Section 24)

4, Exenpted Cartels

In principle, the Antinonopoly Act prohibits cartels by firnms and trade
associ ations; however, certain cartels are exenpted fromthe Act if they neet
speci fied conditions provided by |aw. Special provisions permtting such
exenptions are set forth not only in the Antinonopoly Act itself, but also
separately in individual |aws such as the Small and Medi um Si zed Enterprises
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Organi zation Act. As a rule, the formati on of exenpted cartels requires
notification to, or authorization by, the Fair Trade Comr ssion or the
rel evant authorities.

Even in the areas where exenption cartels are allowed, the Antinonopoly
Act will be applied to those cases in which unfair trade practices are
enpl oyed, or competition in any particular field of trade is substantially
restrained, resulting in an unjust rise in prices.

Cartels currently exenmpted fromthe Antinmonopoly Act are being reviewed
by the relevant mnistries and agencies fromthe standpoint of abolishing them
in principle.

5. Exempti on of Resale Price Mi ntenance

The Fair Trade Commi ssion may designhate comodities by a notification as
to which resale price maintenance can be permtted (Section 24-2(1)). Resale
price mai ntenance for copyrighted works is also permitted in the Antinonopoly
Act (Section 24-2(4)).

In order for the Fair Trade Commi ssion to designate, comvpdities should
be for daily use by consumers in general and of uniformaquality that can be
easily identifiable. Free conpetition should exist with regard to commodities
(Section 24-2(1)). Certain kinds of cosnetics and nedici nes sold “over the
counter” are currently designated by the Fair Trade Comm ssion. However, the
Fair Trade Conmi ssion will take the necessary steps to revoke all exenptions
granted to these itens by the end of fiscal year 1997.

2. Geogr aphi cal Scope

The Antinmonopoly Act applies to conducts within Japan. It is applicable
to conducts by firns resident outside Japan, as |long as the conducts occur
wi thi n Japan.

E. Description of the enforcenent machi nery

1. Organi zati on

The Fair Trade Comm ssion has exclusive authority to enforce the
Ant i nonopoly Act.

The Fair Trade Conmission is established as an administrative organ to
i mpl ement the Antinmonopoly Act and conpetition policy. The Fair Trade
Commi ssion, which is admnistratively attached to the Prime Mnister, is
positioned in the adm nistrative organi zation of the State as an
extram nisterial body of the Prime Mnister's Ofice; however, it exercises
its authority independently w thout being directed or supervised by anyone
else. The Fair Trade Conmission is required to informthe Diet of its
activities every year in an annual report.

The Fair Trade Commi ssion consists of a Chairman and four Conm ssioners.
The Chairman and the Comm ssioners are appointed by the Prime Mnister, for
five-year ternms, with the consent of both Houses of the Diet. The status of
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the Chairman and the Comr ssioners while in office is firmy guaranteed. The
Ceneral Secretariat (staff office) executes the Commi ssion's day-to-day
operation.

2. Aut hority

As a admi nistrative agency, the Fair Trade Commi ssion has the power to
conduct investigations with respect to any suspected Antinmonopoly Act
violations, to render a cease and desist order or to issue a conplaint to
initiate a hearing procedure, and to file a crimnal accusation with
prosecutors. It has a duty to receive various reports filed by anyone. It
may aut horize exenptions from application of the Antinmonopoly Act such as
depression cartels, rationalization cartels, or exceptional stockhol di ngs upon
a petition by related firnms.

The Fair Trade Commi ssion al so has the character of a quasi-|egislative
and quasi-judicial organ.

As a quasi-legislative power, the Fair Trade Comm ssion can establish

the procedures for handling cases and for hearing procedures. It can
determine the formof reports to be filed with it and any necessary
attachnments thereto. It also has a rul e-nmaki ng power to designate unfair

trade practices and designate commodities for which resale price maintenance
i s perm ssible.

As a quasi-judicial power, the Fair Trade Commi ssion will issue a
deci sion after hearing procedures. |If an illegal cartel pertaining to price
has been formed, the Fair Trade Conmm ssion will inpose surcharges to collect

the unlawful gains fromthe firnms involved, in addition to issuing an order to
cease and desist. An appeal against the Fair Trade Comm ssion's decision goes
directly and exclusively to the Tokyo Hi gh Court.

The Fair Trade Commi ssion al so has the power to accuse individuals and
corporations that are involved in major offences against the Antinonopoly Act
and to file the cases with the Public Prosecutor's Ofice for indictment. A
crimnal procedure against any major offence under the Antinonopoly Act
(of fence under any part of sections 89-91) can be initiated only after an
accusation is filed by the Fair Trade Comm ssion with the Public Prosecutor
General (section 96).

F. Description of Supplenentary Legqislations

1. Act Agai nst Delay in Paynent of Subcontract Proceeds, etc., to
Subcontractors

This Act, abbreviated to the Subcontract Act, was enacted in 1956 as a
special |law to supplenent the Antinmonopoly Act. It ains at ensuring fair
transacti ons between parent firnms and subcontractors and protecting the
interests of subcontractors, who are in weak positions econonically, by
pronmptly and effectively regulating the conduct of parent firns that abuse
their dom nant bargai ning positions in subcontracting transactions.
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The Subcontract Act regulates unfair trade practices in subcontracting
transactions, such as parent firns' unreasonabl e refusal of acceptance (of
goods), unreasonabl e reductions of payments due to subcontractors,
unr easonabl e del ay in paynent of subcontract proceeds, unreasonable return of
goods, unreasonabl e beating down of prices, unreasonable coercion to buy, and
paynment in bills difficult to discount.

2. Act Against Unjustifiable Premiuns and M sl eadi ng Representations

The Prem uns and M srepresentations Act (the Act Against Unjustifiable
Premi ums and M sl eadi ng Representations), a special |aw that supplenments the
Anti monopoly Act, was enacted in 1962 to protect the interests of genera
consuners by ensuring fair conpetition. It regulates offers of excessive
prem ums and mi sl eadi ng advertising pronptly and effectively, anong
unj ustifiable conduct to induce customers, as prohibited under the
Anti monopoly Act as unfair trade practices.

This Act, besides prohibiting offers of excessive prem uns which are
harnful, forbids advertising which could m slead general consuners into
believing that the contents of goods or services, or the conditions of
transaction, are significantly good or advantageous to them (m sl eadi ng
advertising). |If any such violation is detected, the Fair Trade Conm ssion
will issue a cease and desi st order

From 1972 onwards, part of the authority to take neasures agai nst
violations of the Act was entrusted to prefectural governors, and the Act is
now partly enforced by prefectural governments. They may give the necessary
i nstruction against violations of the Antinonopoly Act.

Furthernore, to prevent violations such as sales with offers of
excessive prem uns or by msleading advertising, firms or trade associations

can pronul gate Fair Conpetition Codes, which becone their autononous rules,
subj ect to approval by the Fair Trade Comm ssion

G Maj or _cases

1. Chem cal Conpani es Cartel Case

The Chem cal Conpanies Cartel Case is one of the nmpbst serious crimna
cases in recent years.

The Fair Trade Commi ssion found that eight chem cal conpani es had
jointly decided to effect, and had actually inplenmented, an increase in the
sal es price of polyvinyl chloride stretch filns for industrial use, starting
with the shipnents in Septenber and Novenber 1990. As these conpanies were
suspected of having engaged in a crimnal violation of section 3 (unreasonable
restraint of trade) of the Antinonopoly Act, the Fair Trade Comm ssion
on 6 Novenber 1991 filed crimnal accusations with the Prosecutor Genera
agai nst eight conpanies as well as eight officials in charge of marketing
in these conpanies, and again on 19 Decenber 1991 agai nst seven officials
in charge of marketing in seven conpanies. The accused ei ght conpanies
and 15 officials were indicted on 20 Decenber of the sane year
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Besi des crimnal procedure, the Fair Trade Commi ssion on 8 January 1992
concluding that this case was a violation of section 3 of the Antinonopoly
Act, issued a decision (cease and desist order) (Fair Trade Comm ssion
Deci sion, 8 January 1992, Shinketsushu, vol. 38, p. 150 (1991)). The Fair
Trade Commi ssion on 26 March 1992 al so issued orders to eight conpanies to pay
surcharges totalling 449,780,000 yen (Fair Trade Comm ssion Surcharge Paynent
Order, 26 March 1992, Shinketsushu, vol. 38, p. 265 (1991)).

On 21 May 1993, the Tokyo High Court found the defendants guilty.
The conpanies were fined 6-8 mllion yen and individuals were sentenced
to 6-12 nmonths' inprisonment with a stay of execution for two years (Tokyo
Hi gh Court Decision, 21 May 1993, Hanreijiho, No. 1474, p. 31 (1994)).

2. Cases against dealers in electrical household appliances

Mat sushita El ectronics Co., Ltd., Hitachi Hone Appliances Co., Ltd.
Sony Network Sales Co., Ltd., and Toshi ba East Japan Life Electronics Co.,
Ltd. (which were dealers selling from25 to 100 per cent of the electrica
househol d appliances nade by Matsushita, Hitachi, Sony and Toshi ba
respectively) were separately found to be in violation of section 19
(prohibition of unfair trade practices) of the Antinonopoly Act for demandi ng
that discount retailers, in regard to the selling of newmy introduced consuner
el ectroni c goods, not quote prices below a certain |evel in newspaper flier
advertisenents and storefront price labelling. The Fair Trade Comm ssion
i ssued a decision (cease and desist orders) on 8 March 1993 (Fair Trade
Conmi ssi on Decision, 8 March 1993, Shinketsushu, vol. 39,
pp. 236/241/ 246/ 251).

H. Bi bl i ogr aphy

1. Japanese antinmonopoly | egqgislation

- Act Concerning Prohibition of Private Mnopoly and Mi ntenance of
Fair Trade (Antinmonopoly Act) (Act No. 54 of 14 April 1947)

- Act against Delay in Paynment of Subcontract Proceeds, etc. to
Subcontractors (Act No. 120 of 1 June 1956)

- Act agai nst Unjustifiable Premi uns and M sl eadi ng Representations
(Act No. 134 of 15 May 1962)

- Unfair Trade Practices (Fair Trade Comm ssion Notification No. 15
of 18 June 1982)

2. Main guidelines issued by Fair Trade Conmi SSion

- Admi nistrative Procedure Standards for Exam ning Mergers, etc. by
Conpani es (Fair Trade Conm ssion, 15 July 1980, as anended)

- Approach to Exam nation of Merger, etc. in the Retailing Sector
(Fair Trade Commi ssion, 24 July 1981, as anended)
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- Admi ni strative Procedure Standards for Exam ning Stockhol di ng by
Conpani es (Fair Trade Conm ssion, 11 Septemnber 1981)
- The Antinmonopoly Act Cuidelines Concerning Distribution Systens
and Business Practices (Fair Trade Conmmi ssion, 1 July 1991)
- Admi ni strative Procedure Standards for Authorization of
St ockhol di ng by Fi nanci al Conpani es (Fair Trade Comm ssion,
20 June 1994)
- The Antinmonopoly Act Cuidelines Concerning Adm nistrative Cuidance
(Fair Trade Commi ssion 30 June 1994)
- The Antinmonopoly Act Cuidelines Concerning the Activities of Firns
and Trade Associations in Relation to Public Bids (Fair Trade
Commi ssion, 5 July 1994)
- Interpretations of the Application of the Provisions of section 9
of the Antinonopoly Act with Respect to Venture Capital Firns
(Fair Trade Commi ssion, 23 August 1994)
- The Antinmonopoly Act Cuidelines Concerning the Activities of Trade
Associ ations (Fair Trade Conm ssion, 30 COctober 1995)
3. Expl anatory publications and booklets
(1) FTC Japan/Views (Fair Trade Comm ssion) An official bulletin that wll
provi de up-to-date information on the policies and enforcenent of the
Fair Trade Conmi ssion
(2) Ant i mronopol y Act Gui debook (Fair Trade Conm ssion) A panphlet that
provi des a rough sketch of the Japanese Anti nmonopoly Act
(3) The Anti nonopoly Laws and Policies of Japan (H Ilyori and A. Uesugi
Federal Legal Publications Inc.)
(4) I ntroduction to Japanese Antinonopoly Law (M tsuo Matsushita with

John D. Davis; Yuhikaku)
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I11. COMVENTARY BY THE GOVERNMENT OF SOUTH AFRI CA ON
SOUTH AFRI CAN COWVPETI TI ON LEG SLATI ON

1. Description of the reasons for the introduction of the legislation?

The historical background to current (1997) conpetition |egislation my
be described as foll ows:

Prior to 1955 the legislation regarding anti-conpetitive practices was
of an incidental and fragnentary nature, and the common |aw, which foll owed
British law, proved largely ineffective. At the tinme, the court's ineptness
to cope effectively with nmonopoly problens in the absence of adequate
| egi sl ati on was described in the South African Journal of Econonics
(Cowen, D. V., “A survey of the lawrelating to the control of nonopoly in
South Africa”, June 1950) as follows: “The failure of the crimnal branch of
our law to control mnonopoly put the whol e burden of protecting the public upon
the civil or private branches, nanmely the | aw of contract, and, to a |esser
extent, the law of tort or delict. Experience has proved, however, that this
is a task which these branches of the law are not fitted to bear ... the net
effect of the civil lawis to facilitate the path of the nonopolist and to
| eave the interests of the general public very much in the air”.

In 1949 the Undue Restraint of Trade Act (No. 59 of 1949) was passed
which, inter alia added a specific admnistrative procedure to deal with
resal e price maintenance and with other types of activities (such as
combi nations or trusts) which placed restraints on trade.

In 1955 the first proper piece of conpetition |aw was put in place with
t he passing of the Regul ation of Mnopolistic Conditions Act, 1955 (Act No. 25
of 1955). This Act was based on the follow ng guiding principles:

- t he whol esal e condemati on of nonopolistic tendencies is
unrealistic and not justified (the advocacy of an ad hoc rather
than a per se approach);

- mar ket structure is not in itself a neasure of econom c effect;

- control should be entrusted to expert bodies rather than the
courts;

- restrictive agreenents should be controlled, not prohibited,

- | ar ge busi nesses or business groups should not be subject to
di ssol ution;

- | egal barriers to entry may cause nonopolistic conditions and
shoul d be studied by the body responsible for adm nistering trade
practices policy; and

- State enterprises should be subject to the sanme nonopoly contro
as private firms.
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Conpetition policy within South Africa was admi nistered in terns of this
Act, which becanme |aw on 1 January 1956 and remmined in place unti
31 Decenber 1979. It was regarded as the first conprehensive |egislation for
the regul ati on of anti-conpetitive behaviour in the country. However, in
spite of recomendations that the Act be anmended to include investigations
into acquisitions and nergers, its scope remained narrowy defined to the
control of anti-conpetitive practices.

The provisions of the 1955 Act did not apply to rights received in terns
of the immaterial property rights acts, agreenents between | abour
organi zati ons and enpl oyers and the regulatory agricultural marketing and/or
control board

The Act was an enabling Act. The conpetent authority, the Board of
Trade and Industry (BTI), was enpowered to undertake investigations on the
instructions of the responsible Mnister. He, in turn, was enpowered to
ei ther accept or reject the reconmendati ons of the BTI.

A nunber of investigations were undertaken, the nost significant being
an investigation into resale price maintenance which gave rise to a genera
prohibition of this practice in 1968.

In 1975, the Governnent appointed a Comrission to inquire into, to
report on and to submit recomrendati ons regardi ng the anendnent of the 1955
Act. In particular, the Conm ssion was instructed to report on existing and
future concentrations of economc power as well as the efficacy of that Act as
an instrunent to ensure conpetition in the national econony.

Inits 1977 report, 2 the Comm ssion recommended a major revanp of the
exi sting dispensation to add nore enphasis to conpetition policy. As a result
of the recommendati ons contained in this report, a new piece of |egislation
was i ntroduced which came into effect on 1 January 1980. This Act, the
Mai nt enance and Pronotion of Competition Act, 1979 (Act. No. 96 of 1979),
remains in force today, although a nunber of amendments have been made to it
to widen its scope and application.

The key characteristic of the Act is that it is an enabling act, with no
restrictive practices or economc structures or acquisitions being prohibited
per se. It nmerely sets a framework in ternms of which these aspects of
conpetition |l aw may be addressed on an ad hoc basis. It is adm nistered by a
separate statutory authority, the Conpetition Board.

B. bjectives of the legislation and the extent to which they have evol ved
since the introduction of the original (1979) leqgislation

The objectives of the Act may be gleaned fromthe short title of the
Mai nt enance and Pronotion of Conpetition Act, 1979 (“the Conpetition Act”)
namely, to provide for the mai ntenance and pronoti on of conpetition in the
econony, for the prevention or control of restrictive practices, acquisitions
and nonopoly situations, and for matters connected therew th.
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The “Report of the Comm ssion of Inquiry into the Regul ati on of the
Monopol i stic Conditions Act, 1955", referred to in the opening paragraphs,
identified the followi ng objectives and principles of conpetition policy:

- A conpetition policy based on free enterprise, enbracing the tota
econony, is essential for achieving the country's overall economc
obj ectives, such as the optinmumutilization of econom c resources,
the creation of enploynent, inproving the balance of paynents and
stinmul ati ng economi c growth.

- The need for cooperation between the public and private sectors is
consi dered to be essential in achieving these objectives.

- Legi sl ati on should be structured to protect the econony and thus
the public interest from abuse or m suse of econom c power and
shoul d provi de the appropriate sanctions.

In accepting the Comm ssion's recomrendati ons that existing
concentrations of econom c power should not be condemmed, the Conpetition Act
inits 1979 formdid not include any reference to such concentrations.
However, the Conpetition Act did provide that acquisitions and nergers which
were anti-conpetitive (and could give rise to greater econom c concentrations)
could be investigated and prohibited.

The 1979 version of the Conpetition Act excluded investigations into
restrictive practices and acquisitions in the financial and agricultura
sectors of the econony wi thout the express approval of the relevant Mnisters
responsi ble for these two sectors. Mreover, the provisions of the
Conpetition Act could not be construed as limting the rights acquired in
terms of the various immterial property acts, excepting as so far as it could
not be construed that any person would retain or be granted any right of
mai nt ai ni ng or enhancing prices or any other consideration in a manner
contenplated in the definition of a restrictive practice.

As a general rule, restrictive practices taken up in other Acts of
Parliament are imune fromaction in terns of the Conpetition Act. For this
reason, an advocacy function is included in section 6 of the Conpetition Act
to provide for the coordination of conpetition policy by the Conpetition
Boar d.

A nunber of significant changes have been nade to the Competition Act.
In 1985 the restriction relating to the agricultural and financial sectors of
the market was renoved. In 1986 the Act was anmended to allow for the
i nvestigation of nonopoly situations, although the wording of the Act is such
that such situations (in practice, dom nant positions) are deened to be in the
public interest (whereas a rebuttable presunption exists that restrictive
practices and acquisitions 2 are against the public interest).

In 1990, the definition of a restrictive practice was rephrased to all ow
for greater clarity.
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C. Description of the practices, acts or behaviour subject to contro

Restrictive practices

Provision is nmade in the Conpetition Act for general prohibitions
(per se) as well as for ad hoc or case-by-case prohibitions. Although the Act
itself contains no prohibitions, provision is made in section (10 (1) for
i nvestigations which could give rise to ad hoc or per se prohibitions.

In 1986 (Governnment Notice 801 of 1 May 1986 published in Government
Gazette No. 10211) five collusive practices involving suppliers were
prohi bited per se, nanely:

- vertical price collusion (resale price maintenance);

- hori zontal price collusion

- hori zontal collusion on conditions of supply;

- hori zontal collusion on market sharing; and

- col l usi ve tendering.

However, provision was nmade for the granting of exenptions from any one,
or nore, of the prohibitions, whilst certain fornms of collusion are excluded
fromthe prohibitions. Such exclusions include:

- vertically recomrended resale prices;

- col l usi on between whol |y owned subsidi ari es; and

- col lusion on exports beyond the borders of the Southern African
Cust ons Uni on

It is inportant to note that the prohibition applies to professionals.
However, the prohibition has been worded in such a way that professiona
associ ations may recommend tariffs of fees and conditions of supply to their
menbers.

A nunber of ad hoc prohibitions affecting specific parties or applicable
to certain specific industries have al so been published. The types of
practices which have typically been prohibited include:

- unjustifiable refusals to deal

- tying arrangenents;

- boycott actions by suppliers;

- price | eadership (conscious parallelisn;

- certain agreements between suppliers and customers which
effectively restricted entry into markets;
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- certain activities of trade associations (in particular where
menber ship of certain trade associations was a prerequisite to do
busi ness) ;

- di scrimnatory pricing polices; and
- col | usi ve purchases.
Acqui si tions and mergers

Acqui sitions and nergers between conpetitors are handled on a
case- by-case basis. Although no notification procedure is currently in place,
parties to proposed acquisitions regularly consult with the Conpetition Board
to obtain clearance for these transactions. 1In certain instances the Board
woul d give clearance without reverting to a formal investigation in terns of
t he Conpetition Act. *

Consumer protection is not a facet of current South African conpetition
| aw. The Harnful Business Practices Act, 1988 supplies a framework simlar in
scope and application to the Conpetition Act to address consumer-rel ated
busi ness practices. Aspects such as m sl eadi ng advertizing, and pyramd
selling woul d be addressed in terns of this act.

(I't will be noted that the majority of the practices, acts or behavi our
identified in Section D, paragraphs 3 and 4, of the Set of Principles and
Rul es have been included in South African conpetition |aw.)

The Conpetition Act, being of an enabling nature, relies on a
recommendati on by the Conpetition Board to that effect, and the acceptance of
t he said recommendati on by the Mnister of Trade and Industry, for a
particul ar restrictive practice or acquisition or nerger to be prohibited.
Provision is nmade for appeals to a special court agai nst decisions by the
M nister to prohibit certain actions. Such appeals have to be | odged within
si x weeks of a prohibition being published in the Governnment Gazette.

The | egal process also provides that parties affected by prohibitions
may chal l enge the validity of the said prohibitions in the courts.

D. Scope and application of the leqgislation

(a) The definition of a “commodity” in the Conpetition Act includes
any make or brand of any commodity, any book, periodical, newspaper or other
publication, any building or structure and any service, whether personal
prof essi onal or otherw se, including any storage, transportation, insurance or
banki ng service.

(b) The Act is applied in such a way that any activity which may have
an effect on competition within the boundaries of South Africa may be targeted
for attention.

(c) The | aw applies to any agreement, understandi ng, business practice
or nethod of trading, irrespective of whether the agreenent etc. has been put
into effect.
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Any anti-conpetitive behaviour which is legislated for in ternms of a
speci fic act of parlianment cannot be addressed in terms of the conpetition | aw
i nstrument. Many such exanples exist in the South African economy. The
pl et hora of |aws governing professionals (such as nmedical practitioners,
pharmaci sts, attorneys, architects, engineers) contain many restraints on
conpetition. In a simlar vein, many agricultural products are controlled
(although this is changing rapidly) with, for exanple, fixed or m ninmm or
maxi mum pri ces, central marketing councils, and surplus removal schenmes. The
price of petrol is controlled.

Al t hough there has been a fairly w despread |iberalization of business
Iicences and business hours, many restraints on entry into markets remain in
pl ace. These restraints have to be addressed in terns of the Conpetition
Board' s advocacy function, and not the conpetition |aw instrunent.

E. Enf or cenent nechani sns

The enforcenment of conpetition law in South Africa rests with the South
African Police Service and the Attorneys-General. Mxinmm penalties are
R 100, 000 (approxi mately US$ 22,000) or five years' inprisonnent, or both.

F. Parall el or supplenentary | eqislation

Menti on has al ready been made of the Harnful Business Practices Act,
1988. Three industry regulators exist, nanely in the tel ecomunicati ons,
electricity supply and airports industries. They have been specifically
instructed to nonitor anti-competitive conduct within the specific industries,
whi | st the Conpetition Board has concurrent jurisdiction in certain instances.

There are no treaties or understandings with other countries involving
cooperation or procedures for resolving disputes in the area of restrictive
busi ness practices. On the contrary, in many instances, they either condone
or instigate anti-conpetitive practices.

G Maj or _deci sions taken

The nost inportant recomrendati ons by the Conpetition Board to be
accepted by the Governnent revolved around the general prohibition on
collusion (1986). During the Board's 17 years as the body responsible for
adm nistering the conpetition |aw, the Governnent has rarely rejected its
recommendations. In one instance, the Mnister rejected the Board's
recommendation that a particular acquisition in the hosiery industry be put
asi de, and the Government also rejected certain recomendati ons by the Board
relating to the liquor industry in 1983.

In terns of its advocacy function, the board was tasked in the early
1980s, with conducting investigations into the abolition of price controls
over a large variety of commpdities. |Its reconendations that the controls be
abol i shed were accepted in every instance. These investigations specifically
related to the price controls exercised in terns of the Price Control Act,
1964 and did not include investigations into regulatory controls over prices
in terms of other legislation (such as agriculture, gasoline, sugar and
wine). °
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H. Bi bl i ography

(a) The principal act is the Mintenance and Pronotion of Conpetition
Act, 1979; CGovernnent Printer

(b) Col lusion (cartelization or concerted action by suppliers) is
prohi bited in Government Notice No. 801 in Governnent Gazette No. 10211 of
2 May 1986; Governnent Printer

(c) Conpetition Board Report No. 15, “lnvestigation into collusion on
prices and conditions, market sharing and tender practices”, 1995; Conpetition
Board, Private Bag X720, Pretoria 0001, South Africa. (This investigation
gave rise to the general prohibition on collusion and resale price
mai nt enance. )

(d) Conpetition Board Report No. 22, “lInvestigation into restrictive
practi ces and nonopoly situations in the gypsumindustry”; Conpetition Board,
Private Bag X720, Pretoria 0001, South Africa. (This investigation gave rise
to a prohibition on unjustifiable refusal to deal and discrimnatory pricing
in the gypsumindustry.)

(e) Conpetition Board Report No. 26, “lnvestigation into restrictive
practices in the distribution of pre-recorded video tapes to video-hire
stores”; Conpetition Board, Private Bag X720, Pretoria 0001, South Africa.
(This investigation gave rise to a prohibition on discrimnatory pricing and
tying in the video industry, taking the immterial property elenment into
account.)

(f) Conpetition Board Report No. 30, “lnvestigation to determ ne
whet her the purchase of additional shares in Goldfields of South Africa Ltd by
Angl o- Ameri can Corporation of South Africa Ltd and De Beers Consolidated M nes
Ltd or their associated conpani es since June 1989 constitutes a restrictive
practice or acquisition or gives rise to a nonopoly situation”; Conpetition
Board, Private Bag X720, Pretoria 0001, South Africa. (This investigation
concentrated on a nunber of conplex issues and set forth the Conpetition
Board' s approach to nonopoly situations, acquisitions, restrictive practices
and interlocking directorates in rival firms, drawi ng extensively on
i nternational experience in the field.)

(9) Conpetition Board Report No. 46, “lnvestigation into whether the
current service station rationalization plan involving the Department of
M neral and Energy Affairs, the respective oil conpanies operating in South
Africa, and the Mtor Industries' Federation, constitutes a restrictive
practice”; Conpetitive Board, Private Bag X720, Pretoria 0001, South Africa.
(This investigation focused on the regulatory environment in which the liquid
fuels industry operates, price controls and restrictive practices.)

(h) Conpetition Board Report No. 52, “lnvestigation to determ ne
whet her any restrictive practices as defined in Section 1 of the M ntenance
and Pronotion of Competition Act, 1979 (Act No. 96 of 1979) exists or nmay cone
into existence in the supply and distribution of nedicine in the Republic of
South Africa”; Conpetition Board, Private Bag X720, Pretoria 0001, South
Africa. (This investigation focused on restrictive practices in the
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health-care field, with special reference to the distribution of nedicine at
retail level in the context of preferred provider networks.)

(i) Conpetition Board Annual Reports; Conpetition Board, Private
Bag X720, Pretoria 0001, South Africa.

(j) Various other reports by the Conpetition Board; Conpetition Board,
Private Bag X720, Pretoria 0001, South Africa.

(k) “Report of the Conmission of Inquiry into the Regul ation of the

Monopol i stic Conditions Act, 1955"; Conpetition Board Private Bag X720,
Pretoria 0001, South Africa.

Not es

1. Taken fromthe “Report of the Conmm ssion of Inquiry into the Regul ati on of
t he Monopolistic Conditions Act, 1955”, dated March 1997, Chap. 1

2.See note 1.

3. An acquisition as defined in the Conpetition Act has a narrow focus in that
it concentrates on horizontal nergers or acquisitions (that is, between
conpetitors) which are likely to have the effect of restricting conpetition
directly or indirectly. 1t does not focus on vertical or conglonerate

acqui sitions, even when these are anti-conpetitive. Such transactions are,
perforce, handled in terms of their being potential restrictive practices.

4. A “formal” investigation denotes an investigation of which notice has been
given in the Government Gazette, this being a prerequisite before action my
be taken by the Mnister of Trade and Industry, acting on the recomendati on
of the Conpetition Board, to prohibit the acquisition

5. Sugar and wine are controlled in terns of their own acts, whilst other
agricultural products were - historically - controlled in ternms of the
(Agricultural) Marketing Act, 1978.



