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. AGREED CONCLUSI ONS

1. At its closing neeting, on 30 May 1997, the Expert Meeting on Existing
Agreenents on Investnment and their Devel opnent Di nensi ons adopted the foll ow ng
agreed conclusions on item 3 of its agenda: 1/

Exam ne and review existing agreenents on investnent and their
devel opnent di nensions in pursuance of the nmandate of
par agraph 89(b) of “A Partnership for G owh and Devel opnent”

(Agenda item 3)

The Expert Meeting reviewed bilateral investnment treaties in pursuance of
the mandate given in paragraph 89 (b) of "A Partnership for Gowth and
Devel opment” to identify and analyse inplications for devel opnent of issues

relevant to a possible nultilateral framework on investnment. 1t focused on five
sets of issues, i.e. reasons for concluding bilateral investnment treaties;
i ssues addressed by bilateral investnent treaties; experience wth the

application of bilateral investnment treaties; the role of bilateral investnent
treaties in the devel opnent of national |aw and standards of international |aw
and the devel opnent di nensions. The Expert Meeting had a broad and useful
di scussion, though sone questions deserve additional attention, such as the
provisions in bilateral investnent treaties which contribute to attracting
foreign investment and at the sane tine address devel opment concerns. It was
considered that simlar work to that undertaken by the current Expert Meeting
but dealing with existing regional and nultilateral agreenents on investnent is
needed to obtain a nore conplete picture of existing agreenents on investnent,
i n pursuance of the mandate of paragraph 89(b) in "A Partnership for Gowth and
Devel opnent ™.

1/ Initially circulated in TD/ B/ COM 2/ EM 1/ 4.
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1. CHAIRMVAN S SUMVARY OF THE | NFORVAL DI SCUSSI ONS
ON AGENDA | TEM 3 2/

The discussions of the Expert Meeting were structured according to the
followi ng five thenes:

A. Miin reasons for concluding bilateral investnent treaties

1. Most experts who spoke observed that, for host countries, the npbst inportant
purpose of bilateral investnent treaties is to attract foreign investnent in the
interest of developnent. Bilateral investnment treaties may contribute to that
objective in a variety of ways, especially by helping to establish a favourable
i nvestnment climte, building confidence and sending a positive signal to
i nvestors. Experts also observed that, for home countries, the nost inportant
purpose of bilateral investnent treaties is to secure predictable conditions for
their investnent abroad, including certain standards of treatment and protection,
and independent third-party neans for the settlement of investnment disputes.
It was noted that bilateral investnent treaties, as a rule, do not comit home
countries to take concrete action to pronpte investnment flows to devel opi ng
countries. The objectives of any particular country may change over tine as its
role as a honme and host country evol ves.

2. There were some comments on the advantages and di sadvantages of bilatera

and nultilateral investnment frameworks. According to sonme experts, anong the
advant ages of a bilateral franework were that bilateral investment treaties could
be tailored to the specific circunmstances of the two parties and are relatively
easy to conclude. Some other experts were of the opinion that the advantages
of a multilateral franmework included greater stability and transparency and a
better opportunity for smaller and developing countries to exercise their
col l ective bargaining power with a view ensuring that the devel opnental dinmension
is fully taken into account. VWil e sone experts questioned the need for a
multilateral framework, others supported it. Some experts expressed concern
about the unequal position of developing countries and small States in bilateral
negoti ations; simlar concerns were expressed about nultilateral frameworks,
especially if they did not sufficiently address the devel opnent di nmension

B. | ssues addressed by bilateral investnent treaties

3. Sone experts comented on existing disciplines in bilateral investnent
treaties and explored the possibility of additional commitnents. Bilateral
i nvestnent treaties typically contain provisions guaranteeing fair and non-
discrimnatory treatnment for investment, protecting investnent against
expropriation and other fornms of non-commercial risk, and establishing mechani sns
for third-party dispute resolution. Some bilateral investnent treaties include
ot her cl auses, such as restrictions on performance requirenments, provisions to
pronote transparency of national |aw and bal ance-of - paynents issues.

2/ At its closing plenary neeting, on 30 May 1997, the Expert Meeting agreed
that the Chairman's sumrary woul d constitute the substantive part of the report
of the Expert Meeting. The Chairman’s summary was initially circulated in
TD/ B/ COM 2/ EM 1/ 5.
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4. There are a nunber of other investnent-related issues that bilatera
i nvestnent treaties do not always cover, but which may need to be addressed
al though, in the view of some experts, not necessarily by bilateral investnent
treaties. These include restrictive business practices, environmental standards,
soci al responsibilities of investors and obligations for progressive
i beralization.

C. Experience with the application of bilateral investnent treaties

5. Many experts noted that there is very little practical experience with the
use of bilateral investnent treaties and the information available on their
application is nmostly anecdotal. Bilateral investnent treaties' provisions for
third-party dispute settlement may, in the view of sone experts, induce
settl ement through negotiations and thus prevent disputes frommaturing. This
may be the reason why, although many bilateral investnment treaties provide for
settl ement of disputes by the International Centre for Settlenent of I|nvestnent
Di sputes (ICSID), the resort to ICSID has been relatively infrequent. It was
poi nted out that dispute settlenment should be accessible and affordable. It was
also stated by sone that bilateral investnment treaties were relatively unknown
among i nvestors (as opposed to providers of finance and insurance), although
i nvestors are concerned about the issues that bilateral investnment treaties
addr ess.

D. The role of bilateral investnent treaties in the devel opnment of national |aw
and standards of international |aw

6. Several experts observed that bilateral investment treaties typically address
the same topics in much the sane terns, though there are inmportant differences
anong them Bilateral investnent treaties often reflect, and are consistent
with, provisions of national |law, in other cases, bilateral investnent treaties
i nfl uence national law by virtue of the |laws which Parties enact to neet the
requi rements of the treaties. Wile bilateral investnment treaties constitute
| ex specialis, establishing treaty rights and obligations for the Parties, some
experts questioned to what extent bilateral investnent treaties would or could
give rise to rules of custonmary international |aw.

E. The devel opnent di nensi on

7. There was general agreenent that the increasing nunber of bilatera

investnment treaties has resulted fromthe recognition of the positive role that
foreign investment can play in econom c devel opnent. Wile some experts observed
a correlation between the conclusion of bilateral investnent treaties and the
growh of foreign investnment, many others were unable to establish such a
connecti on. Thus, the view was expressed that, while bilateral investnent
treaties may contribute to the growh of investnent, they are only a tool, one
factor in creating a favourable investnment climate. O her factors that may play
a greater role in attracting foreign i nvestnment include the size and grow h of
the market, the quality of infrastructure and skills, political, economc and
| egal stability, and the new paraneters of a globalizing world econony.

8. Many experts observed that bilateral, regional and nultilateral franmeworks
for investment nust take into account a host country's devel opnental objectives.
For this reason, sonme experts considered that investnent franeworks need to
stri ke a bal ance between providing predictable conditions for investnment abroad
and reserving for host countries the flexibility to pursue their econonic
devel opnment in the franmework of their own | aws; as regards the latter, agreenments
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shoul d i ndeed be constructed in a manner that pronotes the economnm c devel opnent
obj ectives of devel oping countries. Finding a balance between the rights and
responsi bilities of hone countries, host countries and investors begins with an
appropriate approach towards |iberalization and transparency of neasures in
general, on the one side, and, on the other, a balanced set of commtnents
between honme and host countries, taking into account the definition of
investnment, the role of hone countries in facilitating investment through
i nsurance programes, incentives or otherwi se, the inportance of technol ogy
transfer and technol ogy upgrading, the inportance of high-quality investnent
especially in priority sectors, environnental and consunmer protection, the
control of restrictive business practices, performnce requirenents, the
devel opnent of | ocal enterprises in host countries and the social
responsi bilities of investors. There is also the questions of freedom for
novenent of capital and the freedom for novenent of persons.

9. From a devel oping country's perspective, the ultimate test of any investnent
agreenent is its devel opnent friendliness.
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[11. ORGAN ZATI ONAL MATTERS
A.  Convening of the Expert Meeting
1. In accordance with the agreed conclusions adopted by the Comm ssion on

I nvest ment, Technol ogy and Rel ated Financial |ssues at the closing neeting of
its first session on 7 February 1997, 3/ the Expert Meeting on Existing Agreenents
on Investnent and their Devel opnent Dinensions was held at the Palais des
Nati ons, CGeneva, from28 to 30 May 1997. The Meeting was opened on 28 May 1997
by the Secretary-General of UNCTAD, M. Rubens Ri cupero. 4/

B. Election of officers

(Agenda item 1)

2. At its opening neeting, the Expert Meeting elected the follow ng officers
to serve on its Bureau:

Chai r man: M. Patrick Robinson (Janaica)

Vi ce- Chai r man- cum Rapport eur: M. Tony Sins (United Ki ngdom of
Great Britain and

Nort hern Irel and)

C. Adoption of the agenda

3. At the same neeting, the Expert Meeting adopted the provisional agenda
circulated in TD/B/COM 2/ EM 1/ 1. Accordingly, the agenda for the Meeting was
as foll ows:

1. El ection of officers

2. Adoption of the agenda

3. Exam ne and review existing agreenents on investnent and their
devel opnent di mensi ons in pur suance  of the rmandate  of

par agraph 89(b) of “A Partnership for G owh and Devel opnent”

4, Adoption of the report.

3/ See Report of the Commission on Investnent, Technology and Related
Fi nancial Issues on its first session (TD/ B/44/4-TD B/ COM 2/4), annex |,

para. 9(b).

4/ For the opening statenent by the Secretary-Ceneral of UNCTAD, see annex |
bel ow.
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D. Docunentation

4. For its consideration of the substantive agenda item (item 3) the Expert
Meeting had before it a note by the UNCTAD secretariat entitled “Bilateral
investnment treaties and their relevance to a possible nultilateral franework on
i nvestment: issues and questions” (TD/B/COM 2/EM 1/2 and Corr.1).

5. The follow ng background docunents were al so nade avail abl e:

UNCTAD/ DTCl / 32 World I nvestment Report, 1996
UNCTAD/ DTCI / 30( Vol . 1) I nternational Investnent |nstrunents:
UNCTAD/ DTClI / 30( Vol . I'1) A Conpendi um

UNCTAD/ DTCI / 30( Vol . 111)

UNCTAD/ DTCI / 31 Transnati onal Corporations Vol. 5,

No. 3, Decenber 1996

E. Adoption of the report

6. At its closing neeting, on 30 May 1997, the Expert Meeting authorized the

Rapporteur to prepare the final report of the Meeting under the authority of the
Chai r man.
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ANNEXES

Annex |

OPENI NG STATEMENT BY THE SECRETARY- GENERAL OF UNCTAD

It is my pleasure to open the Expert Meeting on Existing Agreenments
I nvest mnent and their Devel opment Di nensions. This Expert Meeting is the first
nmeeting convened by the new Conmission on |Investnent Technol ogy and Rel ated
Fi nancial Issues created after UNCTAD I X. As such, it could establish a
benchmark for other intergovernnental expert neetings under the Comr ssion
Consequently, it offers us an excellent opportunity to explore how we nmi ght get
the nost out of this format in order to pursue our objectives of open discourse
and di al ogue on a subject of great interest today: international agreements on
i nvest ment .

The inportance of foreign investnment in the world econony in general, and
i n devel opnent in particular, has been stated many tines. Foreign investnent
i ssues and policies are now at the top of the international econom c agenda.
UNCTAD | X recogni zed this and identified issues related to foreign investnent

as a key element in our work programme over the coning years. The Conference
gave UNCTAD a special role in helping devel oping countries in particular to
identify and analyse investnent trends, issues and policies, and their
i nplications for devel opnent. In Cctober 1996, as part of UNCTAD s interna
restructuring, the Division on Investnment, Technol ogy and Enterprise Devel opnent
was created. In additionto its role in the analysis of investment trends and

policies, the Division has the goal of facilitating foreign direct flows to, and
among, developing countries; of fostering the transfer and diffusion of
technol ogy and capacity-building in devel opnment countries; and of stimulating
enterprise devel opnent, by strengthening small and nmedi um sized enterprises in
devel opi ng countries and countries in transition

To fulfil these goals the Division pronmptes international dialogue anong
devel opnment actors for the purpose of assessing the chall enges and opportunities
for international investnent, technology capacity-building and enterprise
devel opnent arising fromnew economn ¢ conditions, including those related to the
concl usions of the Wuguay Round. The present neeting falls squarely within this

mandat e. UNCTAD IX called for the identification and analysis of the
i mplications for developnent of issues relevant to a possible nultilateral
framework on investnent. |In this connection, it was decided that the work shoul d

begin with an exam nation and revi ew of existing agreenents, taking into account
the interests of developing countries and bearing in mnd the work undertaken
by ot her organi zations. The analytical role of UNCTAD in this respect was | ater
confirmed by the WIiO M nisterial Meeting in Singapore, in Decenber 1996. 1In the
light of this mandate, and as a first step towards this |Ionger termgoal, the
Conmmi ssion, at its first session, decided to hold this expert neeting, the thene
of which is, "to exam ne and revi ew exi sting agreenents on investnment and their
devel oprment di nensi on". In this respect, you have been invited to focus on
bilateral investnment treaties as a first approximtion to the broader universe
of investnent agreements that al so includes, of course, regional and nmultilateral
i nstruments. Gven the relevance of bilateral investment treaties for
di scussions on a possible nultilateral investnment framework, it is to be hoped
therefore that the discussion on bilateral investnent treaties will first help
i nprove the understanding of issues relevant to a possible multilatera
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i nvestnent franmework. Secondly, it will allow experts to draw | essons fromthe
devel opnent inplications of bilateral treaties which nay be useful for a possible
multilateral investnent framework. Thirdly, it will contribute to enhancing the
role of developing countries in discussions on investnments agreenent. And,
fourthly, it will inspire the experts to consider ways and neans to ensure that
the concerns of developing countries are taken fully into account in these
di scussi ons.

The Expert Meeting has been structured in such a way as to foster a dial ogue.
And our task for this three-day nmeeting is to maxim ze the opportunity for an
i n-depth discussion of these issues and to provide expert analysis on the
devel opnent inplications of bilateral investnment treaties and their relevance
to a possible multilateral investnent framework for the Comm ssion to consider
at its neeting in Septenber. The newly established Wrking Goup on rel ations
bet ween trade and investnent of the WIO is al so expecting to benefit from your
findings in its future deliberations.

I have just arrived from Paris where | participated in the Mnisteria
Council Meeting of the OECD. | took part, on Mnday, in the discussions about
the work that has been undertaken by OECD regarding the negotiations of a
plurilateral franmework on investnment. Qur first concrete point of reference is
the existence of this process. O course, its relevance is franed by the fact
that it takes place in an organi zati on which has a very specific nmenbership: 29
devel oped countries. But it is, perhaps, one of the first attenpts by the OECD
to negotiate sonmething of a universal scope. As you know, fromthe start the
CECD envisaged this initiative not only as a negotiation exercise to be applied
within this honbgeneous body of countries; it has been seen as an instrunment
whi ch could be of wuniversal applicability, which would be open for other
countries to join in the future.

Duri ng Monday's session, we heard the Chairman of the negotiating group,
Anbassador Engering fromthe Netherlands, explain the state of play. W | earned
that, contrary to original expectations, negotiations are no |onger anticipated
to end by May this year. O course it would be difficult to do that, as we only

have, | think, tw days to go. They have decided to extend somewhat the
deadl i ne, by one year. So, there are sone expectations anopng the participants
t hat negotiations will conclude next year. But this could provide interested

countries with sone breathing space, sone nore tine to consider these issues.
There were also very interesting remarks nmade at the neeting about the
difficulties currently faced by the negotiators, particularly in terns of the
exceptions. What could be the exceptions permtted, on grounds such as nati onal
security or cultural concerns? | think that M. Engering nmentioned three or four
different types of exceptions. The discussion is still continuing over how to
tackl e this problem of the exceptions; whether it should be solved by granting
a general, blanket exception or whether the matter should be taken up case by
case, individual country by individual country. Anyway, | nmention that to you
only to show that the negotiations, although advanced, have still to come up with
solutions to sonme very conpl ex problens.

Besi des the OECD the second point of reference, of course, is the work that
is going to begin at the WIOin the recent established Wrking Goup. As you
know, UNCTAD is pleased that it will have an institutional role in cooperating
with this Goup - as far as the Group wi shes UNCTAD to make a contribution
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It iswith this background in mnd that | would |like to make a few concl udi ng
remar ks regarding how | see not only the future of the Expert G oup but also,
in general terms, the role of expert groups in the machi nery of UNCTAD.

You are going to exam ne bilateral investnent agreenents. And, of course,
the bilateral agreements are by definition nore specific than the negotiations
that are taking place in OECD, or the discussions that are going to take pl ace
in WO In those two other fora what precisely is envisaged is to try to
identify the issues and the solutions that are general in nature. Here, we are
dealing with a huge variety and quantity of bilateral agreenents. We have
identified 1,310 bilateral agreenents. So we have an enornous universe of
agreenents which are, at least in theory, the subject matter of exam nation here.
And, of course, because of this great variety it will sometinmes prove difficult
to draw those general |essons that could be valid in the discussions of a
possible nultilateral framework. At the sane tine, this discussion of the
bil ateral agreenents, being closer to the reality of different countries and to
their specific situation - the different levels of social and econonmc
devel opnment - of course provides a degree of flexibility and a degree of reality
that is sometimes lacking in the nore abstract and generic approach. So, | hope
that the exam nation of the bilateral agreements will at |east provide you and
us with sone useful insights about how sonme of the agreenents perhaps serve the
interests of devel opment better than others. O course, we have to be clear what
we have in mnd when we speak about "the interests of developrent™, in terns,
not only, of economc growh but of the integration of countries into an
i nternational network of distribution of trade, of technol ogy exchange, and of
managerial skills. So, | imagine, that sone of the agreenents will be better
than others fromthat point of view

And that brings ne to ny second coment. I think that one of the nost
i mportant objectives of this Meeting will be to start a process that could | ead
us, as far as possible, to identify what have been the best practices in the
negotiation of a bilateral agreement - in terns of the interests and perspective
of devel opnent and to ask oursel ves whet her those best practices, or those good
exanples, could be replicated for other developing countries or could,
eventual |y, be used in reference to the negotiations that are going on in OECD
or the discussions that are going to take place in WO

So I would urge you to try to cone up with practical results from the
Meeting: that is, some specific advice, some concrete identification of issues
and al so sone useful suggestions in ternms of the continuation of this work. |

will give you an exanple: within the Division we are now considering the
possibility of creating a special training course for negotiators of investnent
agreenents. In other words, we feel the need to go a little beyond the sem nars
that we had in the past. The semnars are useful, but they are, of course,

limted. Hence we would like to establish a course to train the negotiators,
because we are aware that, on the one hand, people who are dealing with those
matters in OECD have been doing this sometines for ten years: they know exactly
what is behind each word. On the other hand, nobst other countries are only
starting to grapple with these subjects.

| had the opportunity in Paris to rem nd our colleagues in the OECD that we
shoul d not repeat in the investnment field the mstake that was made with the
negoti ati ons on services. | can speak with some personal experience about this
because | arrived in Ceneva exactly at the beginning, the first year of the
Uruguay Round, when the negotiations on services were just starting. For years
and years CECD had studi ed and anal ysed services. They had negotiated agreenents
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anong themsel ves and the Chairman of the Trade Committee of the OECD had done
very good work in preparing the negotiations on trade and services. But, unlike
what we are doing today, there was no simlar attenpt to prepare devel oping
countries. The consequence was that, between the tine the suggestion was made
to start negotiations on services and the actual begi nning of the negoti ations,
at least four years were wasted in discussions about the scope of those
negoti ati ons. Even after they were started, alnost two years of the
negotiations, in 1987 and 1988, were spent dealing with purely prelimnary
i ssues: for instance, the definition of services. Finally, people decided to
give up the attenpt to discuss such problens as what statistical data would be
useful. So, we should not repeat this kind of m stake, and should start right
now i n preparing ourselves for what is comng over the next few years.

So | would urge you to cone up with the kind of practical advice | nentioned;
and, at the same tine, to view your role as sonething that will not be limted
to the three days of discussions. That is to say, | see the utility of these
Expert Groups as the basis for a network of people who will keep in touch with
each ot her through the m ssions, and through their governnents, in order to give
continuity to the work that has been started.

As you know, in the reformof UNCTAD the najor idea behind the reformof the
i ntergovernnental nachinery was to reduce the nunber of Conm ssions - we now only
have three - and to reduce the nunber of informal neetings. At the sane tine,
the idea was to expertise the neetings; to have experts who woul d prepare the
nmeetings of the Comm ssions and feed the Commi ssions with constant inputs. Thus,
the role of the expert neetings, as | see it, would not be confined to a few
days' discussion but would deal with the follow up. If we conclude that we
shoul d pursue a certain field or engage in sone project, it would be the role
of the expert neeting to oversee how this would be inplenented, to try to
identify the difficulties, and feed this informati on back to the Comm ssion, in
order to build a sort of permanent body that could really give sonme added val ue
to the treatnment of the subject. So, it is with this intention in mnd that |
want to open this first Meeting, with great hopes and expectations for its
conclusion. | wi sh you good |uck with your work and your deliberations over the
next few days.
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1. The followi ng States nenbers of UNCTAD were represented at the neeting:

Al geria
Australia
Bahr ai n
Bel gi um
Beni n

Brazi |

Brunei Darussal am
Bul gari a
Canada

Chile

Chi na

Col onbi a
Costa Rica
Cdte d' lvoire
Croatia

Cuba

Czech Republic
Denmar k
Dom ni can Republic
Ecuador

Egypt

El Sal vador
Estoni a

Et hi opi a

Fi nl and
France

Gabon
Hondur as
Hungary

I ndi a

I ndonesi a
Iran (Islam c Republic of)
I rel and

| srael

Italy

Janmai ca

Japan

Kenya

Lebanon

Li t huani a
Luxembourg

*/ For the list of participants,

Annex 11

ATTENDANCE */

Madagascar

Mal aysi a

Mauriti us

Mexi co

Mongol i a

Mor occo

Myanmar

Nam bi a

Net her | ands

Ni geri a

Nor way

Paki st an

Peru

Phi i ppi nes

Pol and

Por t ugal

Romani a

Russi an Federation

Senegal

Sl ovaki a

Sl oveni a

South Africa

Spai n

Sri Lanka

Sweden

Swit zerl and

Thai | and

The Former Yugosl av
Republ i ¢ of Macedoni a

Trini dad and Tobago

Tuni si a

Tur key

Uganda

Ukr ai ne

United Ki ngdom of G eat

Britain and Northern |rel and

United States of Anerica
Venezuel a

Vi et Nam

Zambi a

Zi mhabwe

see TD/ B/ COM 2/ EM 1/ | NF. 1.
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The Econom c Conmmission for Africa was represented at the neeting.

The foll owi ng speci alized agencies and rel ated organi zati on were represented

at the neeting:

I nternational Labour Organisation

Wor | d Bank

I nternational Mnetary Fund

United Nations Industrial Devel opment Organization
World Trade Organi zation

4. The following intergovernnmental organizations were represented at the
nmeeting:

Agency for Cultural and Technical Co-operation

Arab Labour Organi zation

Eur opean Conmmuni ty

Latin Anerican Econom c System

Organi sation for Econom c Co-operation and Devel opnent

Organi zation of African Unity

Organi zation of the Islam c Conference

Organi zation of American States

Per manent Secretariat of the General Treaty on Central Anmerican Econom c

I ntegration

5. The foll owi ng non-governnental organizations were represented at the meeting:

CGeneral Category

Friends Wrld Committee for Consultation (Quakers)

I nternati onal Chanmber of Conmerce

Third World Network

Uni on of Industrial and Enployers’ Confederations of Europe
Wor | d Confederation of Labour

Worl d Federation of United Nations Associations

Speci al Cat egory

Consumers | nternational



