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. I NTRODUCTI ON

1. The present note, prepared by the UNCTAD secretariat, attenpts to respond
to the requests made by the Third United Nati ons Conference to Review A
Aspects of the Set of Multilaterally Agreed Equitable Principles and Rules for
the Control of Restrictive Business Practices, in the resolution it adopted

on 21 Novenber 1995. 1/ The work reviewed in this note is alsoin line with
UNCTAD s role as defined in the Partnership for Gowh and Devel opnent 2/ of
"exam ning issues related to conpetition |aw of particular rel evance to

devel opnent: continuing anal ytical work on restrictive business practices;
assisting these countries to formul ate conpetition policies and |egislation;

i nstitution-building; focusing on Africa by hol ding a regional neeting,
creating relevant inventories and dat abases, and establishing a technica
cooperation programre”. In particular, the Third Revi ew Conference requested
the secretariat "to revise docunents TD/ RBP/ CONF. 4/ 2, TD/ RBP/ CONF. 4/ 6

TD/ RBP/ CONF. 4/ 7, TD/ RBP/ CONF. 4/ 8, TD/ B/ RBP/ 81/ Rev. 4 and UNCTAD/ I TDY 15 in the
light of comments by nenber States nmade at the Conference or to be sent in
witing by 31 January 1996". A revised version of document TD/ RBP/ CONF.4/8 is
submitted to the Expert Meeting under item 3 of its provisional agenda. As

i ndicated in the provisional agenda and annotations for the Expert Meeting,
because docunentation is limted to two docunents per neeting, it has not been
possi ble for the secretariat to publish revised versions of all the docunments
in question for the Meeting. Rather, in order to facilitate di scussion on

t hese docunents, part | of this note contains extracts of the coments
received fromnmenber States on the rel evant docunents. Revised versions of

t hese docunents will be published in due course, in the light of the Meeting's
di scussi ons.

2. I n paragraph 8 of the resolution adopted by the Third Revi ew Conference,
t he UNCTAD secretariat was requested to prepare a "draft outline of a possible
study on enpirical evidence of the benefits (including benefits for consuners)
to be gai ned by devel opi ng and | east devel oped countries and countries in
transition from applying competition |aw and policy principles to econonic
devel opnent in order to attain greater efficiency in international trade and

devel opnent". Accordingly, part Il of this note contains a draft outline of
t hat study.
3. Finally, the Third Revi ew Conference al so requested the UNCTAD

secretariat, "taking into account increased needs for technical cooperation
and technical assistance in devel oping countries, countries in transition and
other countries, to carry out a review of technical cooperation activities
undertaken by UNCTAD and other international organizations, as well as States
bilaterally, with a viewto strengthening its ability to provide technica

assi stance for capacity-building in the area of conpetition | aw and policy by:

(a) Encour agi ng provi ders and recipients of technical cooperation to
take into account the results of the substantive work done by UNCTAD in the
above-nentioned areas in determning the focus of their cooperation
activities;
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(b) Encour agi ng devel opi ng countries and countries in transition to
identify specific conpetition |law and policy areas and issues which they woul d
Wi sh to see receive priority attention in the inplenmentation of technica
cooperation activities;

(c) I denti fyi ng conmon probl enms encountered in the conpetition | aw
and policy area which mght receive attention in regional and subregi ona
sem nars;

(d) Enhanci ng cost-effectiveness, conplenmentarity and col | aboration
anong provi ders and recipients of technical cooperation, both in terns of the
geogr aphi cal focus of technical cooperation activities, taking into account
the special needs of African countries, and the nature of cooperation
under t aken;

(e) Preparati on and execution of national, regional and subregi ona
projects on technical cooperation and training in the field of conpetition |Iaw
and policy, taking special account of those countries, or subregions which
have not received such assistance so far, especially in the field of |aw
drafting and staff training, and enforcement capacity;

(f) Mobi i zi ng resources and wi dening the search for potential donors
for UNCTAD technical cooperation in this area;

and to prepare a report thereon" (para. 4 of the Conference resol ution).

4. Accordingly, part Ill of this note contains a progress report on the
review, as well as extracts of replies by States to note TD 420/ 8(5) of the
Secretary- General of UNCTAD dated 8 March 1996.

1. COWENTS RECEI VED BY THE SECRETARI AT ON DOCUMENTS
SUBM TTED TO THE TH RD REVI EW CONFERENCE

A. Comments on docunent TD/ RBP/ CONF.4/2 on "The rol e of
conpetition policy in econonmic reforns in devel opi ng
and other countries"

Uni t ed Ki ngdom

5. "In general, the draft is very bal anced and shows nmuch sensitivity to the
probl enms of the devel oping countries and their need for technical cooperation
We have the follow ng detail ed coments:

6. Par agraph 19 contai ns a mnet hodol ogi cal di scussion on the trade-off

bet ween efficiency and consuner welfare. This is an inportant issue in debate
on conpetition policy. The Ofice of Fair Trading (OFT) will be publishing a
research report on this subject shortly.

7. Par agraphs 44-47 refer to the analysis of vertical restraints. The paper
suggests (at para. 47) that it would be useful to have nore anal ysis by UNCTAD
of the conpetition policy treatnent of vertical restraints. Should such work

be carried out in the future, the secretariat may find useful another research
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report to be published shortly by the OFT on vertical restraints, which
surveys the latest theoretical devel opnents and which sets out a structure
(gui delines) for assessing individual cases.

8. Par agraph 52 refers to regulation by '"price cap'. It may be useful to
include into this discussion a statenent to the effect that price cap style
regul ation of the RPI-x type will be less appropriate and nore difficult to
apply in economies with high interest rates of (RPI) inflation

9. Par agraph 97 advocates 'conmon ground' in enforcenment of conpetition
law. It is nore appropriate to focus on 'conmmon ground' as it exists in the
econom ¢ anal ysis nethodol ogy in dealing with particular conpetition issues.
Thi s approach is enphasi zed i n paragraph 98."

United States

10. "This is a valuable study. However, it continues to contain broad and
vague suggestions in paragraphs 4, 9, 10 and 98 for future work by UNCTAD
(I'ndeed, it is not at all clear which UNCTAD body woul d undertake the vast
wor k progranme outlined therein.) Wile nmany of these proposals nmay be sound
taken individually (e.g. studies of the conpetition policy of abuses of

dom nant position (paras. 4 and 98)), given UNCTAD s linmited resources, we
cannot agree that the | GE (or some ot her UNCTAD body) shoul d be authorized to
undertake all of these studies at this time. |In addition, the United States
continues strongly to oppose the paper's various fornul ati ons of proposals

to get the I GE specifically (and UNCTAD generally) involved in trade and
conpetition issues beyond its conpetence under the Set. Finally, it is quite
uncl ear what is neant by the | ast sentence of paragraph 7, concerning
"control' of 'investnent incentives ... or special protection for foreign
investors,' in consultation with conpetition authorities; that is not a task
that many conpetition authorities currently undertake."

B. Comrents on docunent TDY RBP/CONF. 4/6 on "Restrictive business
practices that have an effect in nbore than one country, in
particul ar devel oping and other countries, with overal
concl usions regarding the issues raised by these cases"

Russi an Feder ati on

11. "On the whole the study is inportant and useful and contributes to the
achi evenent of the tasks enunerated in the Set, especially the elimnation
of RBPs in international transactions.

12. The study contai ns extensive factual material and interesting
concl usi ons. However, it should be pointed out that the proposals contained
in part Il of the study, while quite fair, do not follow directly fromthe
material set out in part |, and consequently cannot strictly speaking be
termed ' concl usi ons'

13. The facts presented in part | provide evidence that at the present stage
the Set of Principles and Rules, and al so bilateral cooperation, constitute
fairly effective means of elimnating RBPs frominternational transactions.
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However, this conclusion should not be viewed as conpletely objective, since
the study anal yses only the possibility of the adoption of effective solutions
by countries on whose territory so-called RBPs are in effect. The follow ng
questions remain open: is a foreign firms RBP always an RBP in reality, and
are countermeasures that are adopted not sinply a protectionist defence

agai nst foreign conmpetition? It is also necessary to specify whether neasures
to prevent the strengthening of a dom nant narket position are the sane
vis-a-vis donestic and foreign firms. It is obvious that in the absence of an
i ndependent body to settle disputes concerning conpetition, it is difficult to
speak of an absolutely fair and transparent system of nonitoring RBPs in

i nternational transactions.

14. For this reason we consider that the secretariat's research on this issue
shoul d be extended and deepened, to serve as a basis for reaching concl usions
regarding the desirability of establishing an international systemfor
regul ati ng conpetition.”

Uni t ed Ki ngdom

15. "I't was agreed at the Conference that future expert neetings should
include informal multilateral consultations on conpetition |aw and policy

i ssues with a special enphasis on practical cases. W believe that UNCTAD
shoul d now concentrate its main efforts on this work and on assisting
devel opi ng countries in the inplenentation of conpetition |aw and policy
rather than attenpting to reach a consensus on |ong anal ytical policy
docunments relating to the difficult area of trade and conpetition.

16. Agai nst this background we consider that further thought needs to
be given to the value of continuing work on TDY RBP/ CONF. 4/5, 4/6, 4/8 and

UNCTAD/ I TDY 15 in their current form | have however made a nunber of broad
remar ks, which will apply to nmore than one draft paper, as they concern
general policy principles. | have also included sone detail ed comrents

on sone of the papers.

Ceneral comments on papers TDY RBP/ CONF. 4/5, 4/6, 4/8

Proposal s for devel opi ng binding conpetition rules

17. The papers make a nunber of references to the need for the application
of conpetition rules on the international |evel and possible convergence of
nati onal conpetition policies.

18. Any consi deration of binding nultilateral rules should take into account
evi dence of the need for such rules as well as the risks and benefits of such
rul es.

19. Cooperati on and convergence should be seen as conpl enenting each ot her,
rather than as alternatives. The OECD has nade significant progress in
identifying areas of difference and areas of common principles which can help
nmenbers nove their |aws and policies towards conmon patterns. However, it is
i mportant to consider whether any currently perceived problens are caused by
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di vergence in various countries' conpetition |laws or whether in fact they are
caused by the failure of one country to apply its legislation consistently,

or by the adoption of regulations in particular market sectors which have
anticonpetitive effects.

20. One shoul d not underestimate the difficulties involved in the process of
| egi sl ative or procedural change. For exanple, serious consideration needs to
be given to the issue of information disclosure for the purposes of assessing
conpetition issues and how such di sclosure may conflict with the need to
protect inmportant national interests. FEqually inportant is the need to ensure
that confidential information and business secrets are treated with
appropriate respect.

Use of the term'hard-core' and whether a consensus is energing for the
prohi biti on of hard-core arrangenents

21. Hard- core arrangenents nornally refers to arrangenents whi ch have no
redeening features. Use of the termbegs the question as to whether a
particul ar arrangenent does or does not have redeeni ng features.

22. We understand that the United States law treats price fixing and market

al l ocation as per se objectionable but we believe that this does not nmean that
they treat such agreenents as never having any redeening features. Rather, we
understand that they consider that such arrangenents normally do not have such
features and so a full case-by-case market analysis is only required if it can
be shown that sonme redeenming features are present. The EC permits exenption

for arrangenments if there are benefits to consunmers or to Community interests.

23. There therefore does not appear to be a consensus that all price fixing
or market sharing arrangenents should be prohibited without the possibility of
exenption or case-by-case anal ysis.

Lifting of governnent barriers likely to be followed by private
restraints

24. It is suggested that as government barriers to trade are renoved under
the Uruguay Round they are likely to be replaced by private restraints.
Covernment barriers to trade frequently act as barriers to entry to the
rel evant market for conpetition. Hence as government barriers are renoved,
any private restraints seemlikely to be | ess not nore easy to sustain.

Private restraints are currently acting as significant barriers to trade

25. It is suggested that private restraints are currently acting as a
significant barrier to international trade. No doubt in certain areas private
restraints do restrict trade but we are not aware of evidence that this is a
significant problem W believe that in general, governnent regul ati ons such
as statutory nonopolies, standards and restrictive trade nmeasures are the

mai n sources of restrictions on trade access. To the extent that private
restraints do not act as a barrier to trade they may be sustainable only
because of government regul ation
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26. Specific noves to abolish State nonopolies are referred to in
TD/ RBP/ CONF. 4/ 8 in paragraph 28. This is a fairly innovative devel opnment and
one which is increasingly being taken up by nore and nore countries. It is a

trend which relates to the review of the Set, so nore could be made of it in
future studies.

Effect of foreign direct investnent

27. There appears to be a presunption at many points in the papers that
foreign direct investnment is likely to lead to the creation of a nonopoly
situation. |In general, foreign investnent will create alternative sources

of supply and hence seens likely to pronote and not to restrict conpetition
EC | aw and effects doctrine

28. It is argued that there is little difference between EC and United States
jurisprudence in relation to the effects doctrine. In Ahlstron v Conmi ssion,
t he European Court of Justice overturned a decision by the European Conmi ssion
and accepted that there was jurisdiction only because the agreenent in
qguestion was inplenmented in the Community. The Court's judgenent therefore

di stingui shes '"inmplementation' in the Conmunity fromthe 'effects' doctrine

as espoused by the United States law. It is only under the United States
interpretation of the 'effects' doctrine that agreenents whi ch produce sone
substantial effect in the United States wi thout being inplenented there such
as those cited in the Hartford Fire Insurance case are regarded as falling
within United States jurisdiction. The exercise of extraterritoria
jurisdiction by the United States in this case was chall enged by the

Uni ted Kingdom and we woul d ask that you insert this statement into the text.

Extraterritorial jurisdiction

29. The inproper assertion by a State of jurisdiction over non-nationals

in respect of events occurring wholly outside the sovereign territory of the
State is an inportant issue for the United Kingdom W are particularly
concerned in this respect about any use by countries of their conpetition
policy to promote their trade interests. It is not clear that the action
taken in the Pilkington case could be judged to have a pro-conpetitive effect
fromthe point of view of donmestic markets outside the United States or that
t he arrangenents which Pilkington agreed with its sub-Iicences considerably
restrai ned conpetition in those markets."

United States

30. "Thi s docunment contains nmuch useful information and nany useful insights.
But it also contains sone factual inaccuracies about United States | aw and
some observations with which we do not agree. First, the discussion of the
Hartford Fire case in paragraph 5 (b) states that our Suprene Court rul ed that
"abstention fromexercising ... jurisdiction for comity considerations was to
be contenplated only if there was a true conflict between United States and
foreign law,' a simlar statenent appears on page 17. As our 1995
International Quidelines state (at p. 21), the Court did not nake such a
decision; rather, it ruled only that as to one conmty factor, conflict with
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foreign law, 'no conflict exists ... if the person subject to regulation by
two States can conply with the laws of both'. Second, the discussion of the

ZF/ Al lison case in paragraph 11 (b) states that the Gernman Federal Carte
Ofice issued a fornmal prohibition order before the United States Justice
Departnent took action. That is true, but it is also true that the Departnent
ultimately challenged the transaction in court - while the Cartel Ofice's
order was on appeal in Germany - and that the firns then called off the
transacti on.

31. Third, on page 15 the note states that '[t]here is as yet no consensus
as to what a conprehensive, optinmal conpetition |law should look like'. This
statement certainly supports the secretariat's recent view that the Mdel Law
or Laws should remain a work in progress.

32. Fourth, page 15 al so suggests considering a 'nodest initiative for a

bi nding international agreenent to outlaw hard core horizontal restraints'
For the reasons suggested in the previous paragraph on page 15 - anpng
others - the United States cannot agree with this suggestion. Nor can we
agree with the suggestion on page 16 that countries should repeal statutory
export cartel exenptions; as the United States has stated on prior occasions,
export cartel exenptions obviously do not apply in foreign countries, which
are free to enforce their conpetition | aws agai nst such cartels.

33. Finally, consistent with our traditional position, the United States
woul d oppose the anendnments to the Set contenplated in the | ast sentence of
the text on page 19."

C. Coments on docunent TDY RBP/ CONF.4/7 on "Feasibility study
of devel oping a bibliography and database on RBPs"

Russi an Feder ati on

34. "The docunent is a rather thorough and conprehensive study of the
possibility of devel oping a database on RBPs, which woul d undoubtedly
facilitate the efforts of participating countries in elimnating the negative
features of RBPs. While we broadly support the proposal for the establishnent
of such a database, we consider that a nunber of practical suggestions are
called for.

35. Wth a viewto the nore rational use of resources, we regard as

undesi rabl e the devel opnent of a database on |l egislation. W suggest
confining efforts to a bibliographical database and one on deci sions,

as agreed at the fourteenth session of the | GE on RBPs. W suggest that

i nformati on on current antinmonopoly |egislation should be built up in printed
form through the publication of special reference guides based on information
recei ved from nmenber countries.

36. In view of the limted resources available, it would be advisable to

mai ntain only a database on decisions relating to international transactions
drawi ng on information subnitted by each country which has adopted a deci sion
in this area. The original |anguage should be used for the bibliography and
t he deci sions.
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37. As the bibliographical archive will presunmably also include materia
cont ai ni ng econom ¢ anal ysi s, we suggest that the nane of the system should be
changed to ' UNCTAD Mul tinational Information System Relating to Conpetition'

with correspondi ng changes in paragraphs I1.6, 11.9 and el sewhere in the text.
It is not conpletely clear what criteria underlie the proposal that the
bi bl i ogr aphi cal database shoul d be a selective one. 1In our view the database

shoul d be conprehensive in nature.

38. The dat abase shoul d be universal and contain all infornmation of interest,
i.e. not only the texts of documents but also, for exanple, information on
countries where simlar norms have been adopted, where enforcenent practices
are simlar, and so on. The database should be continuously updated.

39. In view of the interest of many countries in the creation of a
conprehensive informati on systemon conpetition, it will be possible to expand
this database in the future by adding a section on |egislation, and also to
use the database as a starting-point for the establishment of a conmputer
network for easy handling of the required infornmation

40. In this regard, we consider that it is necessary to address the question
of technical assistance for connecting all the users to the Internet system™

Uni t ed Ki ngdom

41. "At the Third Review Conference, the United Kingdom stated that it could
not support this project inits present form W previously expressed, both
orally and in witing, a nunber of serious concerns about the proposed

dat abase. These included doubts about the extent to which the database woul d
be used, the likely extent of its coverage, the ability of the database to be
funded out of existing budgets and its mmintenance to be sel f-funded, the
nmeans of distribution, |anguage as a barrier to use and copyright ownership

of the materials which it is proposed should be included in the database.

42. In addition to these concerns, it has been the United Ki ngdom s
experience, in our assistance to countries setting up their conpetition
policy, that a danger exists that reference to precedents can be used to set
policy, upon the basis that as another country had found a particul ar practice
in a certain industry anticonpetitive, the sane woul d apply el sewhere. Unless
the content of the database concentrates on principles and techni ques of

i nvestigation rather than decisions, at the best, it will not be used and at
the worst, it is likely to produce nore harmthan good."

United States
43. "The proposals for creating a database vastly exceed UNCTAD s resources

and (at least as to the United States) would nerely duplicate nuch of the vast
amount of public information on conpetition |aw matters."
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D. Comments received on docunent TD/ B/ RBP/81/Rev. 4
"Draft comentaries to possible elenents for
articles of a nodel law or | aws"
Japan
44, Par agraph 74 should read: "In Japan, for exanple, AOd Parr Co. (the

sol e Japanese agency for A d Parr Wi sky) instructed its agents not to supply
whi sky to dealers who inported A d Parr whisky from other sources, or who sold
the products supplied by Add Parr Co. at |ess than the Conpany's standard
price. It devised a special checking mark for packaging supplied by its
agents in order to detect any deal er not conplying with its requirenents.

The Japanese Fair Trade Conmi ssion investigated the case and found that such
action constituted an unfair business practice and accordingly ordered

Ad Parr to discontinue its practice. 112/"

45, Par agraph 136, third sentence, should read: "ln countries such as
Brazil, Germany, Hungary, Japan, Lithuania, Mexico, Norway, Pakistan and the
Russi an Federation, and in the EC, the admi nistrative bodi es have powers to

i npose fines or adm nistrative surcharges.” The reason is that in Japan, the
Fair Trade Conmi ssion, an adm nistrative organi zation, has no authority to
i mpose crimnal "fines". It has authority to inpose adm nistrative

surcharges. This represents not a penalty but collection of extra profits.

46. Par agraph 139, |ast two sentences, should read: "In Japan, the

admini strative surcharge was introduced in 1977. Under this |egislation, an
admi nistrative surcharge of US$ 80 million was inposed by the Japanese Fair
Trade Commi ssion on a cenent cartel in 1991. The rate of the adm nistrative
surcharge was raised to 6 per cent (in principle) of the total sales of a
partici pant of a cartel during the period in which the cartel was effectively
enforced, also in 1991."

47, Foot note 169 shoul d read:

169/ "Conpetition Policy in CECD Countries 1991-1992" (p. 239).

because it is nore appropriate to cite an official source such as "Conpetition
Policy in OECD Countries 1991-1992" (p. 239, attached) than citing BNA

Uni ted Ki ngdom
48. This study is al nost concluded. The United Ki ngdom has conment ed
extensively on it in the past; we are pleased with its high quality and expect
it to be a useful docunent. W have the follow ng minor drafting suggestions:

Page 6 - Definitions

I (b) The definition of a dom nant position of narket power when applied
col lectively should not be linited to "a few other enterprises". For exanple,
trade associ ati ons can have nmany enterprises.

I (c¢) The United Kingdonmis position on the definition of the rel evant
market is that this should include supply-side substitution where this is
practical (this is picked up in para. 12, p. 16).
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Page 8 - 1l. Acts or behaviour considered as abusive - (a)

49, In the United Kingdom s approach to predatory behavi our, we are not
convi nced that predatory behaviour is capable of being an abuse w thout a
definition of what such behaviour is. |In particular, the theoretic work we
have carried out indicates that "bel ow cost pricing" is not the standard upon
which to assess predation. (OFT research report on predation refers.)

Page 8 - 11 (b)

50. In the United Kingdom price discrinmination can in sone circunstances
be regarded as a manifestation of conpetition and in other circunstances as
anticonpetitive. However, the distinction is far from obvi ous.

Page 8/9 - Mergers

51. It seens very difficult in admnistrative terns to propose purely
"ef fects" - based nerger |egislation

United States

52. On the apparently generally accepted theory that the conmentaries on the
Model Law are a work in progress, | have no further coments on this draft at
this time. The secretariat seens to have taken into account our conmments on
the last draft, which | conveyed in nmy letter to you dated 30 Novenber 1994.

E. Comments received on docunent UNCTAD | TDY 15 on

"The basic objectives and nmain provisions of
conpetition |aws and policies"

United States

53. As stated at the Review Conference, this study covers many concepts, and
does so very well. It deserves to be discussed in nore detail at the next |GE
neeting.

1. DRAFT QUTLI NE OF A PGCSSI BLE STUDY ON EMPI RI CAL EVI DENCE
OF THE BENEFI TS (1 NCLUDI NG BENEFI TS FOR CONSUMERS) TO BE
GAI NED BY DEVELOPI NG COUNTRI ES AND LEAST DEVELOPED
COUNTRI ES AND COUNTRI ES | N TRANSI TI ON FROM APPLYI NG
COVPETI TI ON LAW AND PCLI CY PRI NCI PLES TO ECONOM C
DEVELOPMENT | N ORDER TO ATTAI N GREATER EFFI CI ENCY
I N | NTERNATI ONAL TRADE AND DEVELOPMENT

54. It is proposed that the study should nainly focus upon the beneficia
ef fects of competition policy for allocative, static and dynami c efficiency,
and for consumer welfare. Little attenpt would be made to go into other
soci o-econom ¢ effects that conpetition policy may al so have (and which
conpetition policy in different countries may also aimat), except for sone
di scussion of the concepts of conpetitiveness and of total welfare (which
covers both consuner and producer welfare).
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55. In the first part of the study, the advantages of conpetitive markets, in
conparison with nonopolistic or oligopolistic nmarkets, would be described, and
avail abl e enpirical evidence discussed, in ternms of each of the foll ow ng:
efficient and flexible prices and resource allocation; encouragenent of narket
entry; a greater variety of cheaper and/or better quality goods and services
for consuners (though price flexibility may sonetinmes |ead to higher prices,

at least in the short tern); cheaper and better-quality intermediate inputs
for user industries, resulting in their greater conpetitiveness; the positive
role of interfirmrivalry as an incentive towards greater efficiency;

encour agenent for research and devel opment and the creation of new production
processes and new products; and the role of conpetition in determ ning the
success of industries and firms involved in international trade. The extent
to which there may be exceptions to the above-nenti oned advant ages of
conpetition, such as the encouragenent of technol ogical innovation by market
concentration, large firmsize or intellectual property protection, would be
covered in this context, and it would be assessed whether these really
constitute exceptions to the benefits of conpetition. For the purposes of
this part, the study would rely upon avail able quantitative and qualitative
evidence relating to the effects of reduced conpetition and/ or narket
concentration on the one hand, and narket contestability on the other, upon
econom ¢ performance in several devel oped and devel opi ng countries. Exanples
m ght be taken, for exanple, fromthe West African shipping market, and froma
few econonic sectors in the Republic of Korea, or fromstudies on the Dutch or
Swi ss econoni es.

56. The second part of the study would focus on the benefits to be obtained
fromthe adoption of an explicit conpetition policy, relying upon data from
actual cases or experiences in nmenber countries (such as the ATT case, the
deregul ation of the airline industry in Australia or the United States, or the
deregul ation of utilities or local bus transport in the United Kingdom, as
wel | as studies on market structure and performance in such countries as

Mal aysi a, the Republic of Korea and the United Kingdom Distinctions would

be made where appropriate as to the effects of conpetition policy in sectors
al ready exposed to conpetition frominports and those not so exposed, in
conpetitive markets and markets with sonme natural nonopoly characteristics,
and in markets which are fully liberalized and those which are subject to sone
regul atory restrictions. The study would al so descri be cases indicating where
it appears that inappropriate enforcenent action by conpetition authorities
may have been detrimental to efficiency and consurmer wel fare.

57. The study would note the difficulties involved in isolating the effects
of competition policy fromother governnent policies (such as privatization)
or from econom c or technol ogi cal changes in the industry exam ned, as well as
the paucity of data relating to ex post facto nmonitoring exercises relating to
the effects of enforcenent action against RBPs. The study would call for nore
data or case studies from devel opi ng and devel oped countries relating to the
effects of the application of conmpetition |aw and policy. Such data m ght

i ncl ude, for exanple:

(1) A description of the structure, conduct and performance
characteristics of the nmarket affected by anticonpetitive practices (nunber
and characteristics of donmestic suppliers, intensity of conpetition from
foreign producers, etc.);
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(2) Modal ities of intervention used by the conpetition agency to dea
with the case (through enforcenment proceedi ngs or through a conpetition
advocacy role);

(3) Short-term and (where applicable) nmedium to long-termeffects of
the conpetition policy intervention with regard to consuner welfare or firm
or industry perfornance.

[11. PROGRESS REPORT ON A REVI EW OF TECHNI CAL
COOPERATI ON ACTI VI TI ES

A. Techni cal cooperation provided by UNCTAD since
the Third Revi ew Conference (Novenber 1995

58. It should be noted that the nmain types of requests for technica
assi stance received by UNCTAD are as foll ows:

(a) States without any conpetition |egislation may request information
about restrictive business practices, their existence and possible adverse
effects on their econony. This may involve a study of the restrictive
busi ness practices in their econony;

(b) States without conpetition legislation nmay request introductory
sem nars directed at an audi ence includi ng governnent officials and acadeni cs,
as well as business and consumner-oriented circles;

(c) States which are in the process of drafting conpetition |egislation
may request information on such legislation in other countries, and seek
advice as to drafting their conpetition |legislation

(d) States which have just adopted conpetition |legislation nay seek
advi sory services for the setting-up of the conpetition authority; this
usual Iy includes training of officials responsible for the actual contro
of RBPs, and may involve training workshops and/or on-the-job training with
conpetition authorities in countries having experience in the field of
conpetition;

(e) States which have al ready adopted such | egislation and have
experience in the control of RBPs may wi sh to consult each other on specific
cases and exchange information; seminars nay be organi zed for such exchanges
bet ween conpetition authorities;

(f) States which wish to revise their conpetition |egislation night
seek expert advice fromconpetition authorities in other States, so as to
amend their laws in the nost effective manner possible.

59. Accordingly, since the Third Revi ew Conference, which took
pl ace on 13-21 Novenber 1995, the UNCTAD secretariat has undertaken the
foll owi ng techni cal cooperation activities:
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Decenber 1995

Organi zation of a national Conpetition Sem nar in Lusaka (Zanbi a),
at which experts from Kenya, South Africa and the United Ki ngdom
exchanged views with the Zanbian Authorities on the recently
adopt ed Zanbi an Conpetition Act in view of the establishnment of

a Conpetition Authority;

Semi nar on "Enforcenent of National Law on Conpetition and
Restrictive Business Practices", organized by the German Foundati on
for International Devel opment (DSE), in cooperation with UNCTAD,
the German Federal Cartel Ofice and the Monopoly Control Authority
of Paki st an;

Participation in the First National Semi nar on Conpetition Policy
for the Republic of Paraguay;

Advi sory services for the preparation of the draft conpetition | aw
of Paraguay;

Advi sory services related to the preparation of the draft
conpetition | aw of Bolivia;

Conmentary on the draft conpetition | aw of Panana (the | aw was
adopted shortly thereafter).

January 1996

March 1996

April 1996

May 1996

Furt her advisory services to Bolivia on the draft conpetition |aw,
as well as draft |aw on consunmer protection and unfair conpetition.

Prelimnary discussions with the Governnent of Cuatenmla about the
need for drafting conpetition legislation

Di scussions with the Permanent Secretariat of the General Treaty
on Central Anerican Econom c Integration (S| ECA) about the need
for a technical cooperation project on conpetition for the
Central Anerican countries nenbers of SIECA

Advi sory services on draft Conpetition Law of Guatenal a;

Further advisory services provided to Bolivia on revised draft of
Conpetition | aw, consunmer protection law, and |aw on the repression
of unfair conpetition

Advi sory services to Col onbia on the drafting of regul ations for
i mpl enenting the Act on Free Conpetition



June 1996

July 1996

August 1996
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Advi sory services to the Governnment of Peru concerning the
setting-up of regulatory authorities for privatized sectors;

Participation in the VIth Session of the Interstate Council for
Ant i nonopoly Policy of the Conmonweal th of | ndependent States (CS)
in Almaty (Kazakstan);

Visit to the Commi ssion for the Pronotion of Conpetition of
Bul gari a.

Organi zation and participation in a Synposiumon Conpetition Policy
and Legislation for the Governnent of Malawi, with the
participation of an expert from South Africa;

Semi nar on Conpetition Policy and advisory services for the
Cover nent of Hondur as;

Semi nar on Conpetition Policy organized by the German Foundati on
for International Devel opment (DSE) in cooperation with UNCTAD, on
an exchange of experiences between the German Federal Cartel Ofice
and the newly set-up Conpetition Authority of the Republic of

Costa Rica;

Semi nar on Restrictive Business Practices organi zed by UNCTAD in
Havana (Cuba) with the participation of conpetition experts from
Chil e and Venezuel a.

Conmentary on the draft legislation for the reformof the
Ant i nonopoly Act of Chile.

Advi sory services to the Governnment of Col onbia on regul ations for
i mpl ement ati on of the Conpetition Act;

Advi sory services to the Governnment of CGuatenala on the draft
Conpetition Law,

Conmentary on the draft Conpetition Law and consuner protection |aw
of Paraguay;

Participation in the Conference on Conpetition Policies and
Econoni ¢ Refornms organi zed by the Peruvian Conpetition
Aut hority (I NDECOPI) in Lima (Peru);

Presentation of the work of UNCTAD to the second neeting of the
Wirki ng Goup on Conpetition Policy of the Free Trade Area of
the America (ALCA) in Lima (Peru);
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- Advi sory services to the Governnment of the Domi nican Republic on
the preparation of a draft conpetition |aw and consumer protection
I aw.

Sept enber 1996

- Advi sory services to the Governnment of Honduras on draft
conpetition | egislation and technical assistance project;

- Participation in international sem nar on conpetition policy
organi zed by the Fair Trade Conm ssion of the Republic of Korea
in Seoul (Republic of Korea).

B. Technical cooperation undertaken by other internationa
organi zations, as well as States bilaterally

60. Bel ow are extracts of the replies received so far to note TD/ 420/ 8(5) Q of
8 March 1996 of the Secretary-Ceneral of UNCTAD requesting information in this
ar ea.

Bul gari a

Section |

61. The Conmi ssion for Protection of Conpetition (CPC) of the Republic

of Bul garia was established on the basis of the Law on Protection of
Conpetition (LPC) passed by the Great National Assenbly in May 1991. It is
an i ndependent body financed by the State budget and consists of a Chairman,
two Deputy- Chairnmen and ei ght nenbers who are el ected and di scharged by the
National Assenmbly. Pursuant to the LPC and in conpliance with the functiona
organi zation pattern of the CPC, a working body at the CPC was established by
a decision of the Council of Mnisters. This working body has the task of
supporting the work of the CPC, assisting in the expedient inplenentation of
its decisions, and securing admi nistrative-econom ¢ support for it.

62. In fact the CPC started its activities at the end of COctober 1991

Al though it was a relatively new authority, it succeeded in establishing very
good contacts with the respective units and bodi es of some big internationa
organi zati ons, such as UNCTAD, COECD, EU and EFTA, as well as with authorities
of different countries, both industrially devel oped, such as the United States
of America, Germany, France and Japan, and countries in transition, such as
Russia, the Czech Republic, Slovakia, Hungary, Poland, Romani a, Kazakstan,
Ukrai ne, Belarus, etc. Representatives of the CPC nmanagi ng body regularly
participate in the work of the Intergovernmental Union for Antinonopoly Policy
of the CS countries.

63. Concerning the technical assistance provided or intended to be provided
by the CPC for the period 1995-1997, it has to be taken into account that no
direct technical assistance in terns of financial support has been provided,
nor does it seemlikely to be provided in the near future, because of the
limted budget of the CPC and the financial and other material difficulties
that the Commission itself is facing.
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64. However, in the form of technical assistance, especially mutual exchanges
with the Central and East European countries and CI'S, the CPC has built up
very useful and nutually beneficial relations which allow not only for the
exchange of practical experience but also for the exchange of views and for

di scussions on | egal regulations and suppl ementary regulations in the field

of conpetition policy and legislation. A substantial role in this aspect was
pl ayed by:

- The Agreenent signed by the Governnments of Bulgaria and the
Russi an Federation for cooperation in the field of antinonopoly
poli cy;

- The Agreenent between the Conmission for Protection of Conpetition
of the Republic of Bulgaria and the Mnistry of Econonic
Conpetition of the Czech Republic for cooperation in the field of
econom ¢ conpetition;

- The bilateral Agreements and Menoranda for cooperation in the field
of conpetition protection signed by the CPC and the respective
aut horities of Hungary, Slovakia, Ronania, Ukraine and Mol dova.

65. The Managenent of the Conmission for Protection of Conpetition of the
Republic of Bulgaria has always declared that, in spite of its noderate
practical experience, the CPC has highly qualified specialists and wll
readily, as required, provide counselling according to its conpetencies
inthe field of:

- Drawi ng-up of |egal regulations and suppl ementary regul ations
related to conpetition;

- Devel opnent of nethodol ogi cal gui debooks, anal yses and
nmet hodol ogi es required for tackling various problens rel ated
to conpetition policy and practice.

Czech Republic

66. In May 1996, the Mnistry of Economic Conpetition of the Czech

Republic (MEC), in conjunction with the European Commi ssion, organized the
Conpetition Policy Conference in Brno, Czech Republic. The participating
countries were countries that have already signed their Association Agreenents
wi th the European Union - the Czech Republic, the Slovak Republic, Poland
Hungary, Romania, Bulgaria, Estonia, Latvia, Lithuania and Slovenia. The

Conf erence di scussed both conpetition and state aid issues and focused
especially on the transition period exigencies in the area of conpetition |aw

67. The Departnment of Justice of the United States (DQJ) and the Federa
Trade Commi ssion (FTC) organi zed two practical seminars for the staff at MEC
in OQctober 1995 - Investigative Practices Sem nar (abuse of domi nance) and in
March 1996 - Cartel Detection Sem nar

68. A Sem nar on European Conpetition Law organi zed by the Trier Acadeny of
Eur opean Law t ook place in Septenber 1995 in Brno.
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69.

The German Foundation for
the staff at MEC a Sem nar on Media Concentration in Decenber

foll owup seninar in 1996.

70.

anti nonopoly officials fromCentra

Sept enber / Oct obe
at DG 1V,

r 1995.

| nt er nati onal

nmenber countries of the European Union.

71. The Federa

countries concer
made avai l abl e,

72.

Carte

ned.
inter

alia,

Del egati ons seeking information,

CGer man

etc.,

Legal

Ofice's (FCO technical

on Cerman conpetition |aw,

Cooper ati on organi zed for

1995, with a

The European Commission (DG 1V) organized collective training for
and Eastern Europe in Brussels in

The programme consisted of two-weeks'
foll owed by two weeks placenent at antinonopoly offices in various

training

cooperation activities
consi st mainly of advice and information provided both in house and in the
These activities are largely financed by outside funds
by private associations and foundati ons.

t he

structure and function of the FCO and privatization issues came fromthe
followi ng countries (excluding the EU and the United States of Anerica):

1995- May 1996

Ukr ai ne
Kor ea
Bel ar us
Japan
Chi na
Chi na

Sl ovak Republic
Mal aysi a

Chi na
Brazi |

Czech Republic
Bul gari a
Li t huani a
Vi et

Nam

Chi na
Japan
Russi a
Ukr ai ne
Chi na
Japan

Argentina,
Bul gari a

Hungary
Republ i c of Korea

73.

Par aguay,

Chile

No.

of visitors

to visit the FCOin the period June 1996-1997:

N

=

N =
ArOPEPLPNFRPOOOOWONWERMEPL, MO

25
28
20
3
20
2
10
3

for

for
for
for

for

NN

Del egations fromthe followi ng countries have - so far -

week

weeks
weeks
weeks

weeks

been schedul ed
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El Sal vador 9 visitors

Chi na 20 visitors

Russi a For 1 week

Par aguay

Fi nl and For 2 nonths
74. Since 1995 a nmenber of the Federal Trade Commi ssion of Korea has been
with the FCO for further training (until the end of 1996).
75. Menbers of the FCO have rendered technical cooperation services in the
foll owi ng countries:

1995- May 1996
Bol i vi a 4-day Semninar on | nproved Enforcenent of

Nat i onal Conpetition Laws in Bolivia

Paki st an 1-week Semi nar on Enforcenent of Nationa
Laws on Conpetition and Restrictive Business
Practices

Ukr ai ne 5-day Conpetition Law Conference

Vi et Nam 1-week Seminar on Gernman Conpetition System

Hungary 2-week sem nar

Kazakst an 2-day semi nar on introducing a conpetition
system

Per u 1-week stay to give advice on conpetition

| aw enf or cenent

76. Visits by the FCOin 1996 are scheduled for: Costa Rica, Sri Lanka,
Bul garia, Brazil; visits in 1997 are scheduled for: Papua New Guinea,
Mongol i a, Bul gari a.

Mexi co

77. Techni cal cooperation on conpetition |aw and policy provided to other
States at the bilateral or rmultilateral levels during the 1995-1997 period
was as follows:

(a) Cooperati on

- In the framework of technical cooperation between Mexico
and N caragua, a staff nenber of the Federal Conmi ssion on
Conpetition (Mexico's Conpetition Authority) visited Managua
on 28-29 March 1996 to advise the Governnent in the field of
conpetition | aw and poli cy;
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- Two staff nenbers of the Technical Unit of the Conm ssion
to Pronote Conpetition of Costa Rica visited Mexico Gty on
29 April-6 May 1996 for training in the area of conpetition
[ aw and policy.

(b) Assi stance or requests for assistance by Mexico in the area of
conpetition | aw and policy:

- During the last tw years, staff nenbers of the Federa
Conmi ssion on Competition received training in the area of
conpetition |aw and policy in Canada, the United States,
Spain and t he CECD

- Irrespective of the interest indicated by the Federa
Conmi ssion on Competition to receive technical assistance
fromother countries, there is at present no specific request
pending in this area.

Paki st an

Techni cal cooperation on conpetition |aw and policy

78. A three-day seminar on the Enforcenment of National Laws on Conpetition
and Restrictive Business Practices was held on 4-6 Decenber 1995 in |slanabad.
It was organized jointly with the Gernan Federal Cartel Ofice, UNCTAD, and
the German Foundation for International Devel opnent. In this semninar,

nati onal |aws of Germany and Paki stan were di scussed in detail

79. Participants included officials of the Federal Cartel Ofice of Germany,
of ficers of the Monopoly Control Authority, representatives of other
government departnents and private organi zati ons, and representatives of
UNCTAD and the Gernman Foundation. Participants were of the view that the
experience gained will help themgreatly in inplenentation of the respective
[aws. UNCTAD is requested to hold such seminars in future also. The sem nar
was funded by the Gernman Foundation for International Devel opnent and the
Monopoly Control Authority, Governnment of Pakistan, |slanabad.

Sweden

80. From 1994 to July 1996, the Swedi sh Conpetition Authority received

study visits fromthe authorities of a number of countries including Hungary,

Sl ovakia, the Baltic States, Poland, Slovenia, Russia and China. The purpose
of these visits was to give technical assistance on legislation, institutiona
framewor k and enforcenent issues. The duration of the visits varied from half
a day up to two weeks

United States

81. During 1995 and 1996, the United States federal antitrust agencies
(the Department of Justice and the Federal Trade Comm ssion) thus far have:
(1) provided | ong-term advisors to the Latvian, Lithuanian, Polish, and
Romani an conpetition agencies, respectively; (2) sent one or nore short-term
techni cal cooperation mssions to Al bania, the Czech Republic, Hungary,
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Jamai ca, Latvia, Lithuania, Mol dova, Poland, Romania, the Russian Federation,
Sl ovaki a, Slovenia, Wkraine, and Venezuel a, respectively; (3) hosted as
interns conpetition officials from Al bania, Hungary, Lithuania, Poland,
Ronmani a, and Venezuel a, respectively; (4) hosted two conferences in Vienna
for conpetition officials from11l Central and Eastern European countries;

and (5) participated in OECD conpetition seminars in |Istanbul, Paris,

St. Petersburg, and Vienna. Nearly all the expenses of these technical
cooperation activities were funded by the United States Agency for

I nternati onal Devel opnent.

Not es

1/ Resolution contained in annex | to the Report of the Conference
(TD/ RBP/ CONF. 4/ 15) .

2/ Mdrand Declaration and a Partnership for G owh and Devel oprent
(TD/ 377), para. 91 (iii).



