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I NTRODUCT! ON

1. The Set of Miultilaterally Agreed Equitable Principles and Rules for the
Control of Restrictive Business Practices, in Section F.6 (c), provides for
the conpilation of a Handbook on Restrictive Business Practices Legislation

2. Further, the Expert Meeting on Conpetition Law and Policy, at its first
sessi on, recommended that the UNCTAD secretariat be requested to continue to
publish further issues of the Handbook on Conpetition Legislation (see agreed
recommendati ons, Annex |, in TD/ B/ COM 2/ 3-TD/ B/ COM 2/ EM 5) .

3. Accordingly, the secretariat prepared this note which contains
conmentaries on and texts of conpetition |egislation of Algeria, Cdte d'lvoire
and Hungary. *

4. Thus, to date the UNCTAD secretariat has issued notes containing
comment aries and texts of conpetition and restrictive business practices

| egi slation of 33 countries: Algeria, Belgium Brazil, Bulgaria, Canada,
Chile, Codte d' Ivoire, Czech Republic, Denmark, Finland, France, Gernany,
Hungary, Italy, Jamaica, Kenya, Lithuania, Mexico, Norway, Pakistan, Pol and,
Portugal , Republic of Korea, Ronmania, Slovak Republic, Spain, Sri Lanka,
Sweden, Turkey, United Kingdom of Great Britain and Northern Ireland

United States of Anerica, Venezuela and Zanbi a.

5. The Secretary-Ceneral of UNCTAD, in his note of 8 March 1996, requested
States which so far had not done so, or which had introduced new or amending
conpetition legislation since their |ast comrunication to the UNCTAD
secretariat, to provide the UNCTAD secretariat with their rel evant

| egi sl ation, court decisions and comments, on the basis of the format supplied
(see below). (However, in the case of States adopting conpetition |egislation
for the first tine, the conmmentary may not necessarily conformto the format.)
In order to facilitate the reproduction of texts of legislation in nore than
one official |anguage of the United Nations, States were invited to submt, if
possi bl e, the text of their legislation in one or nore other |anguages of the
United Nations.

6. The UNCTAD secretariat is grateful to States which have contributed the
mat eri al requested for the conpilation of the Handbook, and once again
requests States which have not yet done so to neet the request of the
Secretary-Ceneral of UNCTAD nentioned above.

* The contributions are reproduced in the | anguage and formin which
they were submitted to the secretariat.



FORMAT FOR CONTRI BUTI ONS TO THE HANDBOCOK
Description of the reasons for the introduction of the |egislation

Description of the objectives of the legislation and the extent to which
t hey have evol ved since the introduction of the original |egislation

Description of the practices, acts or behaviour subject to contro
i ndi cating for each:

(a) The type of control, for exanple: outright prohibition
prohibition in principle, or exam nation on a case-by-case basis;

(b) The extent to which the practices, acts or behaviour in
section D, paragraphs 3 and 4, of the Set of Principles and Rules are
covered by this control, as well as any additional practices, acts or
behavi our that nay be covered, including those covered by controls
relating specifically to consumer protection, for exanple, controls
concerni ng m sl eadi ng adverti sing.

Description of the scope of application of the legislation, indicating:

(a) Whether it is applicable to all transactions in goods and
services and, if not, which transactions are excl uded,;

(b) Whether it applies to all practices, acts or behaviour
having effects on that country, irrespective of where they are
conmitted;

(c) Whet her it is dependent upon the existence of an agreenent,
or of that agreenent being put into effect.

Description of the enforcenent machinery (adm nistrative and/or
judicial), indicating any notification and registration agreenents, and
princi pal powers of body(ies).

Description of any parallel or supplenmentary |egislation, including
treaties or understandings with other countries, involving cooperation
or procedures for resolving disputes in the area of restrictive business
practices.

Description of the najor decisions taken by adm nistrative and/ or
judicial bodies, and the specific issues covered.

Short bibliography citing sources of |egislation and principa
deci sions, as well as explanatory publications by Governments, or
| egi slation, or particular parts thereof.



Comrentary by the Governnent of Algeria on Ordinance

No. 95-06 of 25 January 1995 on conpetition

ORDI NANCE NO. 95-06 OF 25 JANUARY 1995
BACKGROUND AND SPHERE OF APPLI CATI ON



|. Commentary by the Governnent of Algeria on Odinance
No. 95-06 of 25 January 1995 on conpetition

A, QUTLI NE OF THE REASONS UNDERLYI NG THE
| NTRODUCTI ON OF THE LEG SLATI ON

Since 1988 Al geria has been engaged in an extensive programme of
econom c reforns, whose central aimis to ensure a shift froma controlled
econonmy to a mar ket econony.

These refornms have primarily taken the formof a | arge nunber of
sectoral itens of |egislation designed to introduce a market econony. Anpbng
them the ordinance on conpetition was enacted on 25 January 1995.

Thi s ordi nance, which entered into force on 25 August 1995, |ays down
the maj or principles governing conpetition in Algeria. The details of the
application of these principles are set out in regul ations.

The ordi nance abrogates all the instrunents containing provisions which
run counter to these principles - notably the Prices Act.

The opening up of the Al gerian econony to freedom of trade and industry
was reflected in the establishment of arrangenents for safeguarding and
pronoting competition so as to ensure the snooth operation of the market.

The Conpetition Board, which was established for that purpose under the
ordi nance of 25 January 1995 and began work on 30 Septenber of the sane year
has an inmportant role to play anong the institutions of the Algerian State.

As an i ndependent agency which enjoys adm nistrative and financi al
aut onony, the Board is responsible for pronoting and enforcing the rul es of
free conmpetition in order to stinulate econonmic efficiency and enhance
consumer wel fare

Qur agency, whose headquarters is in Algiers, has three (03) series of
functi ons:

* Functions in the area of studies and research, putting forward
strategi es which mght foster the pronotion and devel opnment of
conpetition.

* Consul tative functions.

- The Board may be consulted by the |l egislature in connection with
proposals and bills, and on any matter related to conpetition.

- It may al so be consulted by |local authorities, econom c and
financial institutions, econom c agents, professional associations
and associ ati ons of consuners.

- The Board nust be consulted by the Governnent in connection with
any draft regulations relating to conpetition



* Functions involving a power to inpose penalties and to order conpliance
with the rules governing conpetition.

- The Conpetition Board is authorized to develop relations in the
areas of cooperation and information exchange with foreign
agencies and international institutions.

- It reports annually to the President and the | egislature.

- The Conpetition Board is conposed of twelve (12) nenbers falling
in the foll owing categories

* Five (05) nenbers who are or have been advocates in the Supreme Court or
ot her courts or the Court of Audit;

* Three (03) menbers selected from anong public figures who are well known
for their skills in economc matters or in conpetition and consuner
affairs.

* Four (04) memnbers selected from anmong professionals who are or have been

active in the sectors of manufacturing, distribution, services or the
I'i beral professions.

- The nenbers of the Board are appointed for a term of
five (05) years

- The Chairman of the Board is appointed fromthe bench. He is
assisted by two (02) vice-chairnmen.

DESCRI PTI ON OF THE SPHERE OF APPLI CATI ON CF ORDI NANCE
NO. 95-06 OF 25 JANUARY 1995

All the activities of enterprises which may give rise to a restriction
of conpetition fall within the sphere of application of the ordi nance, which
is thus a broad one.

- MATERI AL SPHERE OF APPLI CATI ON

- The ordi nance applies to econom c agents. An econonic agent is
any producer of goods or services and hence participant in the
econoni ¢ process. Consequently the ordinance is not applicable to
consuners or to labour. It applies both to the private sector and
to the public sector.

The sphere of application enconpasses all the fornms of restriction of
conpetition - in other words all econom ¢ behavi our which can have an effect
on conpetition.

The Board' s field of conpetence in fact relates to all practices which
restrict or prevent the normal operation of healthy conpetition.

These practices fall within the conpetence of the Conpetition Board in
the first instance, and, where appropriate, the Al giers court.



The task of the supervisory authorities of the Mnistry of Trade, in
this context, is to detect such practices and highlight them These
authorities work in cooperation with the Conpetition Board, which can entrust
themw th carrying out surveys.

Consequently it is inportant to becone famliar with these practices and
the various forns they take. They consist for the nost part of unlawful
agreenents and abuse of dom nant positions. Al these practices have the
effect of limting free conpetition. That is why they are known as
anti-conpetitive practices, as described bel ow

1. UNLAWFUL AGREEMENTS

Article 6 of ordinance No. 95-06 of 25 January 1995 prohibits concerted
practices and actions, agreenents and understandi ngs, express or tacit, when
they have the purpose or may have the effect of preventing, restricting or
distorting free conpetition in a given market, and in particular when they are
liable to:

- Limt |lawful access to the market or the | awful exercise of
commercial activities by another producer or distributor

- Limt or control production, outlets, investment or technica
advances;

- Di vide up markets or sources of supply;

- Hanper the setting of prices through the free play of the market
by artificially encouraging their rise or fall

Evi dence of the above-nentioned practices, which have been decl ared
illegal, is recorded follow ng investigations that are carried out in keeping
with the provisions of the ordinance.

Under the provisions of this article, a nunber of conditions nust be nmet
for the purposes of its application

- The first condition is the existence of intent on the part of
several enterprises to work together to take joint action designed
to distort the operation of a given market for products or
services. |In the absence of such intent, the condition is not
met .

Concerted action on the part of enterprises may take the formof a

contract or witten agreenments. |In such cases, the agreenent is known as an
express agreement; and even if the contract is legally valid, article 6 wll
still apply, as it is ainmed at conpliance by enterprises with the rules of the
mar ket .

However, the concerted action may not have a clear legal form but
operate through a sinple joint action without |eaving any witten trace; this
is a tacit agreenment under the ternms of article 6.



Such cases are nore difficult to pinpoint than the former. However, the
Conpetition Board and the authorities have an obligation under the ordinance
to secure evidence and inpose penalties.

There are two difficulties involved in this formof illegal practice:

* The first difficulty is related to the search for precise evidence of an
agreenent in the economic field in the formof simlar or identica
behavi our on the part of several enterprises which hanpers free
conpetition.

* The second difficulty is that the evidence gathered in the field nust be
sufficiently convincing to persuade the Conpetition Board and, where
appropriate, the Algiers court of the existence of illegal agreenents

whi ch jeopardi ze conpetition

- The second condition is that this concerted action nust actually
constitute an obstacle to conpetition, under the provisions of
article 6 of the ordinance, either by preventing conpetition or by
restricting it or distorting the free operation of market forces.

Consequent |y, agreements which are not designed to hanper free
conpetition, or do not have that result, cannot constitute an offence and do
not fall within the sphere of application of this article. This applies to
various groupings of enterprises or professional associations whose aim far
fromrestricting conpetition, has to do with organi zation of the profession
and the exchange of technical, nmanagenent or other information

Article 6 of the ordinance lists a few ways in which competition may be
hi ndered; this list will be built on by the Conpetition Board on the basis of
practical cases put before it. These obstacles nay be roughly divided into
two types. The first are those which are ainmed at Iimting the nunber of
conpetitors in a given market. The second are those ained at restricting each
conpetitor’s roomfor manoeuvre in that nmarket.

In this way, the first type of obstacle may take the form of actions
ai med at preventing or limting access to a market, such as certain
prof essional rules (custonmer cards, registration in an association, etc.).
They may al so take the formof the linmtation or restriction of production
outlets, investnment or technical advances (production quotas, limtation of
t he nunber of custoners, etc.).

The latter type of obstacle occurs in the market for products and
services itself (through dividing up of the market to deter new conpetitors,
sharing out of custoners or geographical areas of coverage, action to affect
the free setting of prices or mark-ups, joint setting of prices or mark-ups or
t he exchange of information on them as well as comon price tariffs, etc.).

2. ABUSE OF MARKET POVER

Anot her area in which the Conpetition Board and the nonitoring
departnments operate is the abuse of narket power, a practice which is
prohi bited by and puni shabl e under the ordi nance as an obstacle to free
conpetition.



Article 7 of the ordi nance on conpetition prohibits:

- Abuse of a situation arising froma dom nant or nonopolistic
position in a market or market segnent;

- Refusal to sell without a legitimte reason, as well as hoarding
of products in comercial prem ses or in any other place, declared
or undecl ar ed;

- Tied or discrimnatory selling;
- Sal es made conditional on the purchase of a m nimum quantity;
- I mposition of an obligation to resell at a m ninmum price;

- Breaki ng off of a commercial relationship on the sole grounds that
a partner has refused to agree to unjustified trading conditions;

- Any other action likely to reduce or elimnate the benefits of
conpetition in a given narket.

The criteria which define a dom nant position and actions constituting
abuses are defined in regul ations.

The actions |isted above which refl ect an abuse of nmarket power present
no major difficulties either in terms of understanding or in terms of
application.

However, the difficulty lies in determ ning a domi nant position itself,
since an enterprise which does not enjoy a donminant position in the market or
is not in a nonopoly situation, for exanple, |acks the neans to avoid
effective conpetition as alternative solutions are available to custonmers in
t he sane narket.

Consequently, the fundanental issue is that of thorough famliarity with
the market which is suffering fromdonination, and identification of the
dom nant position itself.

2.1. THE CONCEPT OF A MARKET

General | y speaking, the concept of a market is perceived fromtwo
vi ewpoi nts, nanely:

- Econom c delinmitation, determ ning whether there are simlar
products or services offered by conpetitors which can be purchased
on the sanme terns as the product or service in question. If so,
there can be no domi nant position

The concept of substitutability of products and services is very
important in market delimtation. For exanple, in the fats market, margarine
is a substitute for butter. 1In contrast, in the tyre market, passenger
vehicle tyres cannot be substituted for goods vehicle tyres.



- CGeographical delinmtation, nmeasuring the degree of conpetition
over a given area

In such cases, it is possible that satisfactory conpetition at the
nati onal |evel nmay not be adequate to ensure normal conpetition at the
regi onal |evel, because of excessive supply or transport costs, leading to a
risk of domination in a regional market.

Identifying a dom nant position involves assessing the shape of the
mar ket for products and services in which the enterprise may occupy a position
whi ch enables it to direct the narket in keeping with its own econom c policy.
2.2. MARKET DOM NATI ON

General | y speaking, a dominant enterprise is one which is capable of
hanpering the process of conpetition because no conpetitor is in a position to
offer its custoners alternative solutions, so that the enterprise can, in an
unchal | enged manner, lay down the conditions in which the market operates,
nanel y:

- Access to the market,

- Trade policy,

- Level s of prices and nmark-ups,

- Terns of sale, etc.

Such domi nation of a market by an enterprise nmay be identified using a
variety of criteria, including:

- The size of market share, expressed in ternms of turnover or sales
vol une, neasuring the enterprise’ s position in the market in
guestion as conpared with conpetitors

- Ease of access to the market in question or other markets.

- The status of the enterprise (independent or part of a group).

- The enterprise’s access to preferential finance.

- The exi stence of preferential custons barriers.

CGenerally it is a conbination of such criteria which provides grounds

for claimng that an enterprise occupies a dom nant position in a given
mar ket .
However, it should not be forgotten that ordinance No. 95-06 of
25 January 1995 on conpetition prohibits not dom nant position but the abuse

of a dominant position as reflected in the types of behaviour listed in
article 7, constituting obstacles to free conpetition



A domi nant position is a prerequisite for the abuse of dom nant
position.

Concl uding this section on abuse of narket power, nention should be nade
of the obstacles which result from nmarket domi nation alone. These generally
i nvol ve actions or practices which, while not abuses in thenselves,
neverthel ess constitute prohibited practices because they are carried out by
enterprises which have no conpetitors

These practices include certain contract clauses which are typical of
situations of dependence vis-a-vis nonopolies, or exclusivity clauses which
prevent the energence of new producers or distributors.

3. LOSS LEADER SELLI NG

A third anti-conpetitive practice, known as |oss | eader selling, is also
prohi bited by the ordinance. Article 10 forbids any econonmi c agent to sell a
good at a price lower than its actual cost price when this practice has had,
has or may have the result of restricting conpetition in a given market.

Thi s provision does not apply to:

- Peri shabl e goods liable to rapid deterioration, goods originating
froma voluntary or forced sale following a term nation of
busi ness or a sale conducted in pursuance of a court decision
goods whose sale is seasonal and goods which are outnoded or
technically obsol ete;

- Goods whi ch have been or may be supplied or resupplied at a | ower
price. In such cases, the nmninmmeffective reselling price my
be that at which the goods are resuppli ed;

- Products whose cost price is aligned with the ruling price of the
conpetitors, provided that they do not resell below the threshold
corresponding to | oss | eader selling.

Al t hough this practice is not conmon in Algeria, and notw thstanding the
restrictions on the application of this article, it should be taken into
account in the light of the changes which have taken place in nodes of
di stribution of products as a result of the liberalization of foreign trade
and the opening up of the market.

This practice may be used by certain distributors who do not hesitate to
resell certain products at a loss in order to attract custoners, in the hope
of selling other products with large mark-ups. However, the ultinate purpose
of this sales nmethod is to elimnate conpetition by resorting to this form of

dunpi ng.
4. CONCENTRATI ON

Concentration is governed by article 11 of the ordi nance, which provides
that any plan for concentration or any concentration resulting fromany act of
what ever form which involves a transfer of ownership over all or part of the



goods, rights and obligations of an econom c agent and which is designed to
enabl e an econom ¢ agent to control or exert over another econonm c agent a
decisive influence likely to jeopardize conpetition, inter alia by
strengthening its domi nant position in a given market, nust be submtted by
its proposers to the Conpetition Board, which nust take a decision within
three (03) nonths.

The Conpetition Board nay authorize or reject the planned concentration
or the concentration, giving its reasons.

However, the Conpetition Board may authorize the concentration provided
that certain conditions are net in order to safeguard and devel op conpetition

4.1. MONI TORI NG OF CONCENTRATI ONS: SPHERE COF APPLI CATI ON

This article of the ordinance stipulates a very broad sphere of
application for the nonitoring of concentrations, owing to the great diversity
of concentrations or regroupings of enterprises.

It is not possible to provide an exhaustive list of actions deened to
constitute concentrati ons because of the |arge nunber and variety of
commerci al, industrial and financial operations which |ead to regroupi ngs and
t ake-overs of enterprises by other enterprises.

However, concentrations are generally placed in three groups, on the
basis of the |inks created between enterprises.

- The first type involves contractual |inks which enable two or nore
enterprises to reach agreenent to pursue a given objective. The
parties may set the duration of their cooperation, its extent and
the nature of their relationship, at their conveni ence. Exanples
are ad hoc groupings of enterprises (in public works, civi
engi neering, etc.) or cooperation agreenents (pooling of research
findings, joint use of distribution networks, etc.).

- The second type of links are financial links. This may involve
the acquisition of sharehol dings, the establishnent of
subsi di ari es, hol di ng conpani es, etc.

- Lastly, the third type of links are structural |inks which involve
conpl ete nergers of enterprises or the absorption of enterprises
by ot her enterprises.

However, all these forms of regrouping, which may be perfectly
adm ssi ble and | awful under conpany |aw, nust be nmonitored and revi ewed,
because they can reinforce or create domi nant positions and jeopardi ze free
conpetition

Here the role of the Conpetition Board is not to prevent the regrouping
of econom c agents, but to ensure that a sufficient |evel of conpetition is
mai nt ai ned



4.2. MONI TORI NG OF CONCENTRATI ONS: CONDI TI ONS AND PROCEDURES

Article 11 of the ordinance inposes two conditions on the review of any
proposed concentration or actual concentration

- The first condition is that the concentration is likely to
j eopardi ze conpetition

- The second condition is that the proposed concentration or the
actual concentration nust be ained at achieving a |level of over
30 per cent of sales in the donestic market.

If these two conditions are net, the concentration is put before the
Conpetition Board for review.

This does not anticipate the decision to be taken by the Conpetition
Board after studying each individual case.

As far as nonitoring procedures are concerned, we shall content
ourselves with an outline, pending action by the Conpetition Board to spel
out its nmethod of nonitoring concentrations.

Moni toring of concentrations may take the follow ng forns:

- A reviewon the initiative of the enterprises thenmselves in
notifying the concentration operation to the Conpetition Board,
whi ch in such cases has three (03) nonths to draw up its position

- A reviewon the initiative of the Conpetition Board or the trade
authorities, when it is suspected that the concentration operation
may j eopardi ze conpetition or is ainmed at achieving a | evel of
over 30 per cent of sales.

In either case, the Conpetition Board reaches a decision on the basis of
an econom ¢ case study of the operation, sketching its positive effects and
its negative effects.

The content of the case study and the criteria to be used will be
speci fied by the Conpetition Board.



Il. Comentary by the Governnent of Cbte d’'lvoire on
Law No. 91-999 of 27 Decenber 1991 on conpetition

COVMMENTARY ON COTE D' I VO RE''S COVPETI TI ON ACT,
ADOPTED ON 27 DECEMBER 1991

As a part of the structural adjustnent progranme, Cdte d’'lvoire has
opted for liberalization of trade and prices and the w thdrawal of the State
from manuf acturing and distribution activities.

Thi s new approach, focused on private initiative, places enphasis on
enhancing the institutional framework and will increase the conpetitiveness of
| ocal enterprises.

SECTION 1: THE AIMs OF THE LEG SLATI ON

The legislature decided to restore free enterprise through the adoption
of Act No. 91-999 of 27 Decenber 1991 on conpetition. |Its provisions relate
to:

- Moder ni zati on of the institutional environnent for enterprises;

- The emergence and devel opnent of free markets and transparency in
t hem

- Efforts to make lvorian enterprises nore conpetitive

In order to achieve these objectives, the new rules are designed to
elimnate all practices which hanper free conpetition

SECTI ON 2: DESCRI PTI ON OF PRACTI CES, ACTI ONS
AND BEHAVI OQUR SUBJECT TO REVI EW

Ivorian | egislation distinguishes between practices which result from
i ndi vi dual behavi our (restrictive practices) and those which arise from
concerted actions (anti-conpetitive practices).

1. CONCERTED OR ANTI - COMPETI TI VE PRACTI CES

There is a bl anket ban on these practices, but exenption may be granted
under article 10 in the case of those which arise fromthe application of a
I aw or regul ati on or which would generate econom c progress for the comunity
as a whol e.

It should be noted that any agreenent reached in violation of articles 7
and 8 of the Act is void ab initio.

1.1. Agreenents (article 7 L)

Article 7 defines agreenents as accords, concerted practices and
deci sions to associate or collective reconmendati ons emanating from natural or
| egal persons, public or private.



This article prohibits any concerted action, agreenent, alliance or
arrangenent, express or tacit, which has the purpose of or may have the effect
of hampering or limting free conpetition, in particular when the action tends
to:

- Limt access to a market or free conpetition anbng enterprises;

- Hanmper the setting of prices through the free operation of the
mar ket by artificially encouraging price rises or falls;

- Limt or control production, outlets, investnent or technical or
comer ci al advances;

- Di vide up markets or sources of supply.
This list is not exhaustive.

1.2. Abuse of market power (article 8 L)

An enterprise or group of enterprises exercise market power when its or
their activities occupy a dom nant position in the donestic market or a
substantial part of it which is characterized by a nonopoly or a manifest
concentration of econom c power

A domi nant position is not reprehensible in itself; only abuses
resulting fromsuch dom nation are prohibited under article 8 of the Act.
They may take the formof a refusal to sell, tied sales or discrimnatory
selling conditions as well as the breaking off of a comrercial relationship on
the sol e grounds that a partner has refused to agree to unjustified trading
condi tions.

As in article 7, the list of behaviour involving abuse is not
exhausti ve.

1.3. Econonic concentration

The revi ew of econom ¢ concentration operations is one of the mgjor
i nnovations introduced by the Act of 27 Decenber 1991 on conpetition. The
machi nery is not intended to prohibit all concentration operations but rather
to block those which are deened excessive because they have harnful inmpacts on
conpetition.

1.3.1. Econonic concentration: definition and sphere of application

Under article 35 of the Act, concentration results fromany act, of
what ever form which involves a transfer of ownership or of enjoynent of al
or part of the goods, rights and obligations of an enterprise or whose purpose
or effect is to enable an enterprise or group of enterprises to exert a
decisive influence, directly or indirectly, over one or nore other
enterprises.



It follows fromthe definition that concentration occurs in tw (2)
situati ons.

(a) Acts which involve a transfer of property or of ownership of al
or part of the goods, rights and obligations.

They occur when

- Two or nore enterprises nerge

- One or nore enterprises which already control at |east one
enterprise directly or indirectly acquire total or partial contro

of one or nore enterprises;

- Two or more enterprises create a joint enterprise by setting up a
new conpany.

(b) Acts which enabl e decisive influence to be exerted.

The revi ew arrangenents nay apply to operations whose sol e consequence
is to enable an enterprise or group of enterprises to exert influence on one
or nore enterprises.

This very broad approach will nake it possible to extend the review
process indefinitely to the establishment of financial ties between conpanies,
the establishment of groups of enterprises, etc.

1.3.2. Procedure for the notification of nministerial decisions

Article 34 stipulates that the opinion of the Conpetition Conm ssion may
be sought on any proposed concentration or actual concentration likely to
j eopardi ze conpetition

It should be noted that notification by an enterprise in this way is
optional. However, the authorities may on their own initiative order an
i nvestigation along these |ines.

In order for a concentration operation to be reviewed, the turnover of
the enterprises participating in the operation and their subsidiaries nust
total at |east 50 per cent of the sales, purchases or other transactions in a
nati onal market for substitutable goods, products or services or a substantia
part of such a market.

Beyond this threshold, the Conpetition Comni ssion studies the situation
in the market concerned and expresses its opinion to the mnister, who may:

- Not all ow the project to proceed;

- Order the restoration of the status quo ante or nmodify or add to
the operation; or

- Take any appropriate step to ensure or restore sufficient
conpetition.



2. PRACTI CES THAT RESTRI CT COWVPETI Tl ON
Under the Act, practices that restrict conpetition are all individua
forms of behavi our by econom c agents falling under crimnal and/or civil |aw

whi ch are reprehensible in thensel ves, independently of any collusion or their
i mpact on the market.

The Act contains two types of prohibition

- An absol ute prohibition

- A prohibition in principle, with scope for exenptions.

Sone of these prohibitions cover steps which have the result of denying
uni form opportunities for supply (discrim nation), while others cover

aggressive selling techniques or the inposition of uniformm ninum prices.

2.1. Absolute prohibitions

The absolute prohibitions apply to individual practices for which the
Act allows no exceptions. These are:

- Prescri bed prices;
- Pyram d selling;
- Conditional, tied or conbi ned sal es.

2.1.1. The practice of prescribed prices

Article 25 of the Act prohibits the practice of prescribed prices in the
form of action by any person to prescribe a mninumlevel for the sales price
of a product or a good, the price of a service or a mark-up, directly or
indirectly.

As defined, the prohibition relates both to the price itself and the
mar k- up.

The setting of a mark-up or joint price-fixing standards anmong a nunber
of enterprises or in a profession under an agreenment is also unlawful under
article 25.

2.1.2. Pyramd selling

Pyram d selling consists of involving the consunmer in the distribution
of products by asking himor her to seek other customers, who will in turn be
i nduced to contact further persons, thus playing the role of canvassers,

i nternedi ari es or agents.

Article 28-2 defines this nethod of selling as any selling technique
consisting in particular of offering a product to menmbers of the public by
| eading themto hope to obtain the product free of charge or agai nst payment
of a sumlower than its value and maki ng sal es conditional on the acquisition
of coupons or tickets by third parties or the collection of menberships or
regi strations.



Under this definition, three (3) conditions have to be net:
- The offer of goods to the public;

- The hope on the part of the targets of this offer that they wll
obtain the goods free of charge or at a reduced price;

- The col |l ection of nenberships or registrations as a condition of
the sal e.

2.1.3. Conditional, tied or conbined sales

Two cl auses now prohibit sales which are deened to be conditional:

- The first, which governs offences in crimnal law, relates only to
sal es to consuners. Under article 27 it is prohibited to make the
sal e of a product conditional on the purchase of a prescribed
quantity or the concom tant purchase of another product or another
service, or to make the provision of a service conditional on the
provi si on of another service or the purchase of a product;

- The second, relating to offences in civil |law, governs relations
bet ween prof essi onal s.

Article 30-3 stipulates that a manufacturer, trader, industrialist or
craftsman shall be liable for any action he or she takes ... to make the sale
of a product or the provision of a service conditional either on the purchase
of a prescribed quantity or on the provision of another service, and for
conpensation for any damage caused

Cases of conditional sales, as practices which hanper free conpetition
fall into three (3) types:

- oliging a purchaser to buy a mninmumquantity (selling in
prescribed quantities);

- Putting on sale different products in a single lot, wthout
allowing the buyer to divide the lot up or to purchase certain
items in the |ot;

- Refusing to accede to a request by the purchaser of a good or
service (conditional selling or provision of a service).

2.2. Blanket prohibitions

These prohibitions relate exclusively to practices for which the Act
al l ows exceptions. They fall into four (4) categories:

- Loss | eader selling (article 24)
- Refusal to sell (articles 27 and 30-2)
- Bait-selling (article 26)

- Di scrimnatory practices (article 30).



2.2.1. Loss |leader selling

Loss | eader selling is nore than a sales technique - it is a restrictive
practi ce whose pernicious purpose is to elimnate conpetitors in order to
capture the market and subsequently inpose terns.

Loss | eader selling thus creates a dangerous obstacle to conpetition
For that reason, article 24 prohibits the practice, which it defines as the
reselling of a product without nodification at a price |lower than the
effective purchase price, which is the price presunmed to appear on the
i nvoi ce, plus the taxes and charges applying to that purchase, mnus the
reductions and discounts of all kinds granted by the supplier at the tine
of invoi cing.

The prohibition does not apply to:
- Peri shabl e products liable to deterioration

- Products originating froma voluntary or forced sale following a
term nati on or change of business, or the disposal of sale goods;

- Products of a highly seasonal nature;

- Products which no | onger correspond to general dermand (unsal abl e
articles).

2.2.2. Refusal to sel

Refusals to sell have been prohibited by the legislature, firstly in
order to protect consuners against traders of dubious character, and secondly
to guarantee all buyers of a given product the same opportunities to acquire
it without fear of neeting with a refusal

The prohibition is set out in articles 27 and 30-2 of the Act, which
draws a distinction between consuners and professionals.

It is forbidden to refuse to sell a product or provide a service to a
consuner without a legitimte reason

A manufacturer, trader, industrialist or craftsman shall be Iiable for
any refusal to comply with the requests of the purchasers of products or
requests for the provision of services, when such requests are not abnorm
in any way and are nade in good faith, and for conpensation for any damage
caused.

The practice of refusing to sell may take the form of:
- A direct refusal to conmply with the request itself;

- A refusal to provide information necessary for the placing of an
order in such a way as to prevent the making of the request;

- An attenpt to fulfil an order which is not in any way abnormal on
terms which differ fromthose put forward by the purchaser and
whi ch are unacceptable to himor her



A person responsible for a refusal to sell may escape liability on
three (3) conditions:

- The request nust not be abnormal in any way, as conpared with the
seller’s custonmary practices

- The request nust be nade in good faith;

- The seller must be able to cite a legitimte reason for the
ref usal

2.2.3. Discrimnatory practices

Di scrimnatory practices are prohibited because they are inconpatible
with free conpetition, which presupposes equal treatnent applicable to al
econoni ¢ partners.

These practices have been decrim nalized, and hence now constitute
merely offences in civil law, provided that they conply with the conditions
set out in article 30-1 of the Act, which stipulates that a manufacturer
trader, industrialist or craftsman shall be liable for any steps he or
she takes to apply to or obtain from an econonic partner prices, paynent
deadl i nes, sales conditions or terns for sale or purchase which are
discrimnatory and are not justified by genuine benefits in return, or
whi ch thereby create a conpetitive di sadvantage for that partner, and for
conmpensation for any damage caused

The prohibited discrimnation relates not only to prices but also to the
other terns of the transaction

The I egal prohibition of discrimnatory practices is ainmed first and
forenpst at differences in sales prices set by the enterprise for sone parties
and not for others.

Sales conditions may relate in particular to order conpletion dates,
arrangenents for packagi ng, delivery, transport and paynent, etc.

However, this prohibition may be subject to linmts when the
discrimnation is justified by genuine benefits arising from

- The magni tude of the quantity sold;
- The services provided by the customers or suppliers;
- Trade cooperation of |long standing under witten agreenents.

2.2.4. Bait-selling

Bait-selling is a technique for encouragi ng purchases by attracting
custoners with the prospect of obtaining, together with a product or service
whi ch is purchased, another object or another service free of charge.



This sal es technique, which is used either to | aunch a new product or
service or to maintain custonmer interest in a product or an enterprise, is
subject to the limts set out in article 26.

The article prohibits any sale or proposed sal e of products or goods or
any provision of services to consunmers which entitles themto receive free of
charge, immediately or after a period, a gift consisting of products, goods or
services, unless they are identical to those which are the subject of the sale
or the service.

Thi s provision does not apply to small itenms or services of |ow value or
to sanpl es.

SECTI ON 3: THE SPHERE OF APPLI CATI ON OF THE COWPETI TI ON ACT

The provisions of article 60 stipulate that the rules set out in this
Act apply to all activities in manufacturing, distribution and services,
i ncl udi ng those engaged in by public bodies.

1. NATURAL OR LEGAL PERSONS

It follows fromthe above definition that the Act applies both to
natural persons and to | egal persons who are not necessarily participants
in the market concerned.

Where natural persons are concerned, only those who have fraudul ently
pl ayed a personal role in the practices referred to in articles 7 and 8 are
liable to the penalties set out in article 20.

Simlarly, public bodies are anbng those concerned by the prohibition
2. ACTI VITI ES | N MANUFACTURI NG DI STRI BUTI ON AND SERVI CES

In providing that the terns of article 60 apply to all activities in
manuf acturing, distribution and services, the legislature conferred on this
Act an extensive sphere of application. |In this way, it covers everything
whi ch nmay be of econom c value or be the subject of an act of production or
exchange.

Neverthel ess, not all acts or types of behaviour stemming froman act of
the adm nistration (the State or local authorities) are involved (municipa
orders or decrees).

3. | NDEPENDENT STATUS OF AGREEMENTS

The Act is applicable by virtue of the nere existence of an agreement or
a form of behaviour which restricts conpetition, regardl ess of whether the
agreenent is put into effect.

By forbiddi ng understandi ngs whi ch have the purpose or may have the
effect of hanpering or limting free conpetition, the |egislature made such
hanpering an independent condition of the prohibition, insofar as it is not
even necessary to denonstrate the application of the practice, and hence the
exi stence of actual effects.



SECTI ON 4: BODI ES RESPONSI BLE FOR ENFORCI NG THE ACT

Enf orcenent of the provisions of the Conpetition Act is in the hands of
adm nistrative bodies and the judicial authorities.

1. ADM NI STRATI VE BODI ES

The adm nistrative bodies are responsible for identifying all forms of
behavi our which violate the rules of transparency and the free operation of
the market. To do so, they have investigatory powers defined in articles 45
and 49 of the Act.

The actions of these administrative bodies vary depending on the nature
of the acts involved.

1.1. The sphere of action of the Conpetition Directorate

The investigatory powers of the Conpetition Directorate in identifying
and recordi ng unl awful behavi our cover an extensive sphere of application
rangi ng fromregul ation of the prices of certain products to market
transparency and individual or collective conpetitive abuses. All the
practices mentioned in section 2 may be investigated by the Directorate.

Foll owi ng the various investigations, the Directorate either places
infractions on record and reaches a settlenment, or forwards the records with
a report to the Conpetition Comm ssion

1.2. The Conpetition Conm SSion

In order to prevent or counter the effects of the collective practices
mentioned in chapter 1 of title 3, the Act set up a new authority known as the
Conpetition Comrission. It is a consultative body of the adm nistrative type,
conposed of nine members, and has no deci si on-meki ng powers. The Act granted
it only general consultative powers (article 6-1) for all conpetition issues
whi ch are put before the Conm ssion or which the Comm ssion takes up itself.

However, article 6-3 also allows it to give its opinion on the
settl enment of disputes involving unlawful agreenents, abuses of market power
and econonmi c concentration by neans of the sanme procedures as those foll owed
before the courts.

1.3. The Mnister of Trade

Articles 17 and 18 confer on the Mnister of Trade the power to take
deci sions on the basis of the opinions expressed by the Conpetition
Conmi ssi on.

M ni sterial decisions involve orders to conply and nonetary penalties
whi ch may not exceed 5 per cent of the turnover of enterprises or 1 mllion FF
in the case of individuals.



2. THE REGULAR COURTS

Those responsible for the actions covered by the Act may be brought
before the courts, which nmay be called on in two types of situation

- If the actions cannot be characterized as crimnal offences, the
case is heard before the civil and comrercial courts;

- If the actions are offences, the case is brought before the
crimnal courts.

2.1. Action by the civil or commercial courts

The civil or commercial court may hear a case brought agai nst natural or
| egal persons whose behavi our has caused injury to an econom c agent or the
conmuni ty.

Such behavi our may involve a refusal to sell, discrimnatory practices
or tied sales as defined in article 30 of the Act.

Agreenents or dom nant positions nay al so be involved. In such cases,
the case may be brought to annul agreenments which contravene articles 7 and 8
under article 9 of the Act.

2.2. Action by the crimnal courts

A crimnal court may hear a case involving an of fence, whatever its
degree of gravity. Under the Act selling at a | oss, prescribed prices,
pyram d selling and bait-selling are correctional offences.

In addition, anyone who has personally played a part in the application
of the practices referred to in articles 7 and 8, and any of fender who refuses
to provide the investigators with information, is liable to prosecution

SECTION 5:  THE PRI NCI PAL TYPES OF OPI NI ON | SSUED BY THE COWM SSI ON

As indicated above, the Conpetition Comm ssion has no deci si on- maki ng
powers. It merely issues opinions in its areas of conpetence as defined in
article 6 of the Act.

An account of the activities of the Conpetition Comr ssion during the
initial years of its operation appears in the first two progress reports, from
whi ch the principal opinions that led to mnisterial decisions have been
t aken.

1. ADVI SCRY OPI NI ONS

Under articles 1, 2 and 6-2, the Conm ssion was asked to furnish
opi nions on certain regulations. These were:

- Qpi nion No. 94-001 AC of 12 January 1994 concerning the draft
decree freezing prices and mark-ups for products, goods and
services in Cbte d' lvoire follow ng the devaluation of the
CFA franc;



- Qpi nion No. 94-006 AC of 18 Cctober 1994 concerning the draft
decree nodi fying the annex to decree No. 92-50 of 29 January 1992,
whi ch regul ated conpetition and prices.

2. CASES | NVOLVI NG UNLAWFUL AGREEMENTS AND ABUSES OF MARKET POVWER

Under article 6-3, the Conpetition Comm ssion is conpetent to issue
opi ni ons on unl awful agreenents, abuses of market power and econom c
concentration

As regards prohibited agreenents, the Comr ssion issued
opi nion No. 002 CTX of 27 March 1996 concerning anti-conpetitive practices
in the inter-urban passenger transport sector

The Commi ssion established the existence of collusion on prices between
the UTB and STIF conpani es on the route between Abidjan and Bouaké (330 km,
and recommended that the M nister should inpose a fine of 50,000 FF on each

conpany.

As regards abuse of market power, the Comr ssion, on receipt of a
conpl aint fromthe Chanber of Industry and Comrerce and the M nister of
Trade, undertook investigations in the soft drink and beer production and
di stribution sector. Follow ng the investigations, the Solibra conpany, which
has a domi nant position in the sector, was found to have breached article 8
by:

- Violating its distributors’ commercial freedom of action through
the inposition of a nandatory sal es price;

- Regi stering custoners in a discrimnatory nanner
The Commi ssion’s opinion recomended that the M nister shoul d:
- I mpose a fine of 350,000 FF on Soli bra;

- Order the publication of the Mnister’s decision based on the
opi ni on.

CONCLUSI ON

Al t hough it pursues national objectives, lvorian legislation fornms part
of the international trend stenmng fromthe liberalization of internationa
trade whi ch has becone known as globalization. |In this context, it stands
together with the West African Mnetary and Econonic Union Treaty which
prohi bits abuses of market power and interventions by the authorities which
are liable to distort conpetition



I1l1. Comentary by the Governnent of Hungary on Act No. LVII
of 1996 on the Prohibition of Unfair and Restrictive
Market Practices passed on 25 June 1996

Commentary by the Governnent of Hungary on Act No. LVII of 1996 on
the Prohibition of Unfair and Restrictive Market Practices passed
on 25 June 1996 (stand: Septenber 1997)

A Description of the reasons for the introduction of the |egislation

Hungary's previous conpetition act, Act No. LXXXVI of 1990 on the
Prohi bition of Unfair Market Practices, was approved by Parliament on
20 Novenber 1990. It was in force from1l January 1991 to 31 Decenber 1996
During this period the nunber of decisions reached under the application of
the Act ampunted to alnpbst 1,000 and the Act appropriately protected which was
declared in its preanble the public interests in conpetition, the interests of
conpetitors and, in connection with fair market conducts, the interests of
consumers.

The need of approxinmation to European | egal norns in connection with the
country's associ ation agreenent with the European Communities and their nenber
States, pronulgated by Act No. | of 1994, the changes of the Hungarian econony
on its way of transition and the experiences gained through the enforcement of
the conpetition | aw, nunmerous advices of foreign experts, these were, however,
the main factors which noved the Hungarian legislators to el aborate a new
conpetition act, Act No. LVII of 1996 on the Prohibition of Unfair and
Restrictive Market Practices (hereinafter: the Act or the Conpetition Act)

t hat has been effective since 1 January 1997.

B. Description of the objectives of the legislation and the extent to which
t hey have evol ved since the introduction of the original |egislation

“The public interest attached to the mai ntenance of conpetition in the
mar ket ensuring econonic efficiency and social progress, the interests of
undert aki ngs conplying with the requirenents of business fairness and the
interests of consuners require the State to protect by |law fairness and
freedom of econonic conpetition. To this end it is necessary to adopt rules
governi ng conpetition prohibiting market practices which are contrary to the
requi renents of fair conpetition or restrict econonic conpetition and
preventing concentrations of undertakings which are di sadvantageous to
conpetition, at the sane time providing for the necessary institutional and

procedural background. |In order to attain these objectives - also taking into
consideration the requirements of the approximtion to the | aw of the European
Comunities and the conventions of donmestic conmpetition law -”, Parlianent

passed this Act as it has been declared in the preanble of it.

The nost inportant new objectives of the Act are those connected with
the [ aw approxi mation and the aimto create a system of procedural rules that
reflects the differences between conpetition supervision proceedi ngs and ci vi
proceedi ngs on the one hand and the former and adm nistrative procedures under
their general rules on the other



C. Description of the practices, acts or behavi our subject to control
i ndi cating for each:

The type of control, for exanple: outright prohibition, prohibition in
principle, or exam nation on a case-by-case basis.

The extent to which the practices, acts or behaviour in section D
paragraphs 3 and 4, of the Set of Principles and Rules are covered hy
this control, as well as any additional practices, acts or behaviour
that may be covered by this control, including those covered by controls
relating specifically to consunmer protection, for exanple, controls
concerni ng m sl eadi ng adverti sing.

There are five chapters in the Act which describe the practices subject
to control

Chapter Il prohibits unfair conpetition (both in general and in
particul ar concerning injury of reputation, msuse of business secrets,
boycotts, imtation and biddi ngs);

Chapter 111 prohibits the unfair manipulation of consumer choice (by
consuner fraud or by applying business methods which restrict, w thout
justification, the freedom of choice of consuners);

Chapter |V prohibits agreenents which restrict the econom ¢ conpetition
This prohibition applies to agreenents between undertaki ngs which

have as their object or potential or actual effect the prevention
restriction or distortion of conpetition; in particular it applies to
price fixing and fixing business terns and conditions, the linmtation
control or allocation of a.o. production, distribution, supply and

mar kets, collusive bidding, the hindering of market entry,

di scrimnation between trading parties and tied selling.

Legal consequences attached by the Act to the infringement of this
provi sion “shall be applied together with those attached by the Civil Code to
contracts infringing the law (article 11 (3)), i.e. agreements restricting
econonmi ¢ conpetition are void pursuant to the referred Civil Code provision

Restrictive agreenents, however, can be individually “exenpted fromthe
prohi bition ... provided

they contribute to a nore reasonabl e organi zati on of production or
di stribution, the promotion of technical or econom c progress, or the
i nprovenent of conpetitiveness or of the protection of environment;

they all ow consuners a fair share of the resulting benefit;

the concomitant restriction or exclusion of conpetition does not exceed
the extent necessary to attain economically justified comopn goals;

they do not create the possibility of excluding conpetition in respect
of a substantial part of the products concerned.” (article 17 (1)).



The conpetition authority may establish that an agreenent
does not qualify as one restricting conpetition

does not fall under the prohibition as being of mnor significance or
concl uded between undertaki ngs which are not independent of each other
(see bel ow under D (a)) or

falls under a bl ock exenption regulation of the Government (article 16)
and is thereby exenpted. (Three kinds of “negative clearances”,
article 18 (1)).

All practices, acts or behaviour in section D, paragraph 3, of the Set
are covered by this provision except where the territorial scope of the Act
does not make this possible (export cartels; see bel ow under D (b)).

Chapter V prohibits the abuse of dom nant position, in particular by
unfair price setting, limting the production, distribution or technica
devel opnent, refusing, without justification, to create or maintain business
rel ations appropriate for the type of transaction, influencing the business
deci sions of the other party or the conpetitors in order to obtain unjustified
advant ages, creating, w thout justification, disadvantageous nmarket conditions
for consumers or conpetitors, tied selling, discrimnation between trading
parties, predatory pricing or hindering, w thout justification, market entry
in any other nmanner.

Al nost all practices, acts or behaviour in section D, paragraph 4, of
the Set are covered by this provision except point (c) (nergers) to which
chapter VI of the Act applies and except where the territorial scope of the
Act does not nmake this possible (point (d), price fixing for exported goods).

Chapter VI of the Act regulates the control of concentration of
undert aki ngs. When assessing “a concentration both concom tant advantages and
di sadvant ages shall be considered”. The authorization of the concentration
may not be refused if “it does not create or strengthen a dom nant position
does not inpede the formation, devel opnent or continuation of effective
conpetition on the relevant market ... or on a considerable part of it, or
if the concom tant advantages outwei gh the conconitant disadvantages”, as
article 30 says in harnmony with section D, paragraph 4, point (c), of the Set.

D. Description of the scope of application of the legislation, indicating:

whether it is applicable to all transactions in goods and services and,
if not, which transactions are excl uded;

whether it applies to all practices, acts or behavi our having effects on
that country, irrespective of where they are conmtted;

whether it is dependent upon the existence of an agreenent, or of that
agreenent being put into effect.

The Act applies “to narket practices carried out on the territory of the
Republ i ¢ of Hungary by natural and | egal persons and conpanies with no | ega
personality (hereinafter together: undertakings), except where differently
regul ated by statutes ...” (article 1; see also (b) below).



As article 6 indicates, for the purposes of the Act the notion “goods”
means both goods and servi ces.

It is the responsibility of the Mnister of Agriculture to ensure within
the framework of the regulation of the market for agricultural products that
the econom ¢ advantages realized by the application of indicative prices and
quantitative restrictions outweigh the di sadvantages resulting from
restrictive practices as set out in article 16 (as anmended by article 98
of this Act) of Act No. VI of 1993 on the Regul ation of the Market for
Agricul tural Products.

Agreenent s bet ween undertaki ngs which are not independent of each
other or the joint share of which on the relevant market does not exceed the
threshold set in article 13 and concentrations under the thresholds set in
article 24 or tenporary acquisitions of control or ownership by financia
i nstitutions, insurance conpanies, financial holdings, investnent companies or
property managi ng organi zations for the purposes of preparing a resale are not
covered by the prohibition of restrictive agreenents and by the control of
concentration, provided for in the Act, respectively.

Wth the exception of unfair conpetition and unfair manipul ati on of
consumer choice (chapters Il and Il1l1) “this Act shall also apply to market
practices of undertakings carried out abroad if they may have effects on the
territory of the Republic of Hungary” (article 1).

There is no agreenent upon the existence, or being put into effect, of
whi ch the scope of application of the Act woul d be dependent.

E. Description of the enforcenent machinery (adm nistrative and/or
judicial), indicating any notification and registration agreenents,
and principal powers of body(ies)

The responsibilities of conpetition supervision defined in this Act (and
in Act No. LXXXVII of 1990 on Price Setting, see below under F) are perfornmed
by the Ofice of Economic Conpetition (hereinafter also: OEC, the Ofice)
except in connection with the prohibition of unfair conpetition where
proceedi ngs in connection with the infringement of the provisions contained
in chapter Il of the Act belong to the conpetence of the court.

CEC is a public, budgetary institution all the duties of which nust be
prescribed by law. The conpetition supervision proceedings of the Ofice are
governed by the provisions of the Act or, in absence of them by the provision
of Act No. IV of 1957 on the CGeneral Rules of Public Administrative
Proceedi ngs. (The procedural rules of cooperation with foreign conpetition
authorities are set out in international agreements or in other |egal nornms,

t he Act says.)

In the foll owi ng cases, commenci ng proceedings is nmandatory for OEC
on receipt of applications or nay happen on the Ofice's own notion in the
absence of applications:

i ndi vi dual exenption of agreenents,

“negative clearances” under article 18 (1),



aut hori zation of concentrations,

prior notification of price increase pursuant to the Act on Price
Setting.

In other cases, where conplaints and other comuni cati ons are nade
about alleged infringenments of the Act, commencing proceedi ngs belongs to the
di scretion of OEC, the Act does not specify the aspects to be assessed by it
when deci ding on the opening of an investigation in such cases.

A revision of the decisions on the nerits of cases may be requested
fromthe court. Such court proceedings are governed by the provisions of
chapter XX of Act No. Il of 1952 on Civil Procedures.

For agreenents no system of mandatory notifications exists.
Neverthel ess parties are not allowed to presune for thenselves their agreenment
to fulfil the requirenents of exenption of article 17 (1) but are obliged to
apply for individual exenption of the Ofice of Econom c Conpetition. On the
ot her hand, they may apply for a “negative clearance” of the Ofice (see
under C above).

For a concentration to take place it is the obligation of the direct
partici pants or the acquirers of the controlling rights to apply for the
aut horization of the Ofice supposed the thresholds set in article 24 of
the Act are net.

The O fice of Economic Conpetition, in its decisions, reached on the
merits of cases

deci des on the applications (see under (a) above); such exenpting or

aut hori zi ng deci sions may be subjected to conditions (for instance, in
order to noderate the di sadvantageous effects of a concentration, the
divestiture of specified parts of the undertakings or specified assets
or the relinquishnent of control over an indirect participant may be set
as a condition for the authorization), such exenptions nmay be granted
for alimted period;

may establish a behaviour to be unl awf ul

may order a state of affairs infringing the Act to be elimnated
(for instance, at concentrations, carried out illegally wthout
obtai ni ng an aut hori zati on, which nay not have been authorizabl e,
the O fice may require the separation or divestiture of the merged
undert aki ngs, assets or interests or the relinqui shment of joint
control);

may prohibit the continuation of the conduct which infringes the
provi si ons of the Act;

may order a corrective announcenent to be published in respect of a
previ ous information which nmay possibly deceive consuners;



revokes its earlier decision where

the interested parties (in cartel cases) or the undertakings
concerned (in nmerger cases) act contrary to a stipulation or
have not fulfilled a condition set by the decision, or

the decision (in cartel and nmerger cases; in the latter: the
aut hori zation), which has not been reviewed yet by the court,
was based on m sl eading information concerning a fact which
was inmportant fromthe point of view of the decision, or

i mportant market circunstances relevant fromthe viewpoint of
the decision (in cartel cases) have changed significantly, in
particul ar where the condition of the exenption nade by the
deci sion ceased to exist in the neantine;

may i npose fines;

term nat es pendi ng proceedi ngs where, against a background of the facts
brought to light by the investigation, their continuation is deemed
groundl ess or, in the absence of infringenent, the defending party
cannot be condemmed.

In adm nistrative lawsuits the court nmay overrul e the decisions of the
Ofice.

The OEC has to be consulted concerning all draft subm ssions or draft
| egi sl ati on where the planned neasures or |egislation have a bearing on
econoni ¢ conpetition

The O fice may seek a court review of public adm nistrative decisions
violating the freedom of conpetition except in cases where the |aw excl udes
a court review of such adm nistrative decisions. The Ofice (in the same way
as the Chanber of Comrerce or consumer protection organi zations but in cases
falling into its conpetence only after having stated by its decision an
i nfringement of the law) may file actions agai nst persons who have put
consumers at a substantial disadvantage or have di sadvantaged a wi de range
of them

The president of the Ofice presents annual reports to Parliament and,
upon request, to the conpetent parliamentary comrttee on the activities of
the O fice and on how fairness and freedom of conpetition are observed.

The court, in its conpetition supervision proceedings relating to unfair
conpetition, chapter Il of the Act, may reach decisions which are simlar
to those of the Ofice of Econom c Conpetition, with sone self-evident
differences and with the basic difference that it may grant al so damages,
subject to the provisions of the civil |aw

In the case of unjustified refusals to create business relations
appropriate for the type of the transaction (see what has been descri bed
above under C concerning chapter V of the Act) the court nay be requested to



establish the contract. Were the party entitled files such a claim*“the

court shall issue a request to the Ofice of Economic Conpetition to establish
the fact of unjustified refusal to create business relations” of the kind
menti oned. “The Ofice of Econom c Conpetition shall proceed as requested by
the court.” (article 86)

F. Description of any parallel or supplenmentary |egislation, including

treaties or understandings with other countries, involving cooperation
or procedures for resolving disputes in the area of restrictive business
practices

Concerning Act No. VI of 1993 on the Regul ation of the Market for
Agricul tural Products see D (a) above.

Empowered by article 16 of the Act the CGovernnent has adopted
three bl ock exenption regul ations: Gov. Regulation 53/1997. (I11.26.),
54/1997. (111.26.) and 50/1997. (I111.19.) on the exenption fromthe
prohi bition on restriction of conpetition of certain groups of exclusive
di stribution agreenents, exclusive purchasing agreenents and insurance
agreenents, respectively. Basically, these regulations follow patterns
of the EC conpetition | aw.

Further bl ock exenption regulations are in preparation.

Articles 3 to 6 of Act No. LXXXVII of 1990 on Price Setting (the “Price
Act”) enpowers the Governnent to create a systemof prior notifications of
price increase for products the manufacturers of which are in a doni nant
position, assessed under the criteria of the Conpetition Act, on the rel evant
mar ket. Authorizing or prohibiting such price increases belongs to the

responsibilities of the Ofice. It was through the several times updated Cov.
Regul ation 106/1990. (XI1.18.) that the Governnent nmade use of the enpowernent
of the Price Act. Although the Price Act is still in force, since

1 January 1996 there are no products the price increases of which would
fall under the obligation of prior notification

It is article 62 (1) (i), (1) (ii) and (2) of the Europe Agreenent -
signed on 16 Decenber 1991 and promul gated by Act No. | of 1994 - establishing
an associ ati on between the Republic of Hungary, of the one part, and the
Eur opean Communities and their nenber States, of the other part, and
article 8 (1) (i), (1) (ii) and (2) of Protocol No. 2 on certain coal and
steel products to that Agreenment which declares that the follow ng are
i nconpatible with the proper functioning of the Agreenent, insofar as they
may affect trade between the Parties:

agreenents between undertaki ngs which have as their object or effect the
prevention, restriction or distortion of conpetition, and

t he abuse of dom nant positions in the territories of the Comunity or
of Hungary as a whole or in a substantial part thereof.



Any practices contrary to this provision “shall be assessed on the basis
of the rules of articles 85, 86 ... of the Treaty establishing the European
Econom ¢ Community” and of articles 65 and 66 of the Treaty establishing the
Eur opean Coal and Steel Conmunity.

The I nmpl ementing Rules for the application of these conpetition
provi sions promul gated in Hungary by Gov. Regul ation 230/1996. (XI1.26.) set
out, a.o., rules for the cooperation in dealing with individual cases of the
two conpetition authorities, the OEC and the Comm ssion of the European
Conmunities (DG 1V) and make the Association Council a forum of dispute
settl enent.

The Republic of Hungary has free trade agreenments with

t he nmenber States of the European Free Trade Agreenment (EFTA), signed on
29 March 1993, pronulgated by Act No. LXXXIII1 of 1993, and

the Czech Republic, the Republic of Poland, the Republic of Romania,

the Sl ovak Republic and the Republic of Slovenia in the framework of the
Central European Free Trade Agreenent (CEFTA), that was originally
signed on 21 Decenber 1992 and promul gated by Act No. Xl I of 1995.

Article 19 of the first and article 22 of the second of them declare,
as counterparts of the conmpetition rules set out above of the association
agreement, that the followi ng are inconpatible with the proper functioning
of these agreenents insofar as they nmay affect trade between the parties:

agreenents between undertaki ngs which have as their object or effect the
prevention, restriction or distortion of conpetition and

t he abuse of domi nant positions in the territories of the parties as a
whol e or in a substantial part thereof.

Some further free trade agreenments containing sinmlar competition rules
are in preparation.



