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Introduction
1 [tem 3(g) of the work programme instructs the Standing Conmttee to "assess
the inpact of progressive liberalization and of service inports in the

devel opnent of conpetitive service sectors; and exam ne the difficulties faced
by devel opi ng countries which prevent themfromincreasing their participation
in wrld trade in services".

2 The secretariat has prepared this report with the objective of providing
el ements which could assist the Standing Commttee in its further consideration
of this issue.

3 International trade in services has been both a product of, and a
contributing factor to, the process of globalization. Transportation,
conmuni cati ons and financial services have supported international trade in goods
for centuries. However, in nore recent years a nmjor stimulus was given to

i ncreased trade in services by the phenonenon of service firnms follow ng their
transnational clients around the world. Mre service firms were encouraged to
offer their services to foreign clients and enter international markets.
Devel opnents in comuni cations and information technol ogy greatly accel erated
this process, facilitating the operations of transnational service firnms and
provi ded a major inpetus to the process of globalization

4 There has been an increasing awareness in developing countries of the
i nportance of a efficient services sector, particularly the producer service
sector in the efficient production of goods and other services, the ability to
attract foreign direct investnent and overall efficiency of the econony as a
whol e. Many countries, both developed and devel oping have taken steps to
liberalize the service sector by opening up previously protected sectors to
foreign conpetition, a process which has been facilitated by the inclusion of
trade in services in the Uruguay Round negotiations and in regional and sub-
regi onal agreenents. At the sane tine there had been a rapid growmh of the
percentage of the services sector in the GDP and enploynent in devel oped
countries. One mjor factor contribution to this growmh was the
"externalization" of services in the production process. In nore recent years,
this externalization at the international |evel has provided a future inpetus
to the globalization of the production of services and may provide new
opportunities for devel opi ng countries.

5 On the other hand, developing countries have been preoccupied by the
weakness of their service firns, particularly vis a vis enterprises from
devel oped countries which dominate international trade in a wde range of

services sectors. The strength of these enterprises in terns of their financial

strength, their access to technol ogy, their possession of world wi de corporate
net wor ks supported by sophisticated information technol ogy provided them with
a overwhelmng conpetitive advantage. Furthernore, this advantage was often
enhanced by their access to subsidies from their home countries and their

perceived resort to anti-conpetitive practices. The concern of the private sector

service firnms in many devel oping countries that they could not conpete in the
worl d services market led to their resistance to initiatives to liberalize
services at both the nmultilateral and regional levels. A further concern arose
fromthe increasing recognition of the various strategic aspects of the services
sector, and the role of the know edge-intensive producer service as a mechani sm
for organizing human capital in such as way as to adapt technol ogi cal advances
to comercial needs and other national objectives. Studi es had also clearly
i ndi cated that unless liberalization were acconpani ed by appropriate supportive
measures, the know edge intensive services would tend to concentrate their

| ocati ons around certain decision maki ng centres.
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6 The General Agreenent on Trade in Services, incorporated as Annex 1:B to
the WO Agreenment was acceptable to developing countries mainly due to its
overall structure, which was deenmed to respond to their needs. It covers al
servi ces and nodes of supply for services ( i.e. including FDI and the novenent
of persons), and is so structured that concessions can be nade in sectors where
liberalization, especially of access through FDI is judged desirable, and traded
off for reciprocal concessions in other areas. It also pernmts devel oping
countries to qualify such liberalization by maintaining control of strategic
sectors, and naking market access and national treatnent conditional upon the
foreign firms benefiting from market access, such as by accepting additiona
devel opnent oriented responsibilities in such areas as transfer of technol ogy
and access to information networks and distribution channels. However, Article
IV states that such benefits in favour of developing countries wll be
i npl emented through "negotiated specific commtments”. Thus, given the
difficulty in formulating such requests and the inmbalance in negotiating
strengths, in many cases, developing countries have had difficulty in effectively
benefiting from the provisions of GATS in their favour. This may inpede the
ability of developing countries to fully reap the benefits of globalization and
i beralization.

7 This note addresses those elenents of the dilenmma faced by devel oping
country policy makers. That is (a) what steps should be taken to create an
efficient services sector and attract investnent to those sectors where such
efficiency is deemed npbst essential, (b) how to ensure that this process is
consistent with the strengthening of donestic services firnms in sectors deened
strategic or those of potential export strengths, (c) how to overcone
difficulties in penetrating world services markets and increasing their share
in world trade in services by overcoming current difficulties that prevent
devel oping countries from expanding their participation in world trade in
servi ces.

8 Foreign direct investnment in services has increased as devel oped country
firms have penetrated and consolidated their position in world markets for
servi ces and goods. It would appear, that while, a few devel oping country firnms
have been able to expand their participation in world markets in few services
sectors through foreign investnent, in nobst cases their participation in the
world market for services will have to be acconplished through other nodes of
supply, notably the novenent of persons and through cross-border supply of
services through information networks. The former node is examined later in this
paper while the issues relating to access to networks are di scussed under agenda
item3 in a separate document.

1. EFFICIENT SERVICE SECTORS AND COMPETITIVE SERVICE FIRMS

9 Governnents have becone increasingly aware of the costs of an inefficient
servi ce sector for the devel opnent process. At the sane tinme, the strategic role
of services for the devel opnent process, involving such elenments as nationa
sovereignty, identity and security, a basic infrastructure, the devel opnent of
human capital and the upgradi ng of enpl oynent opportunities, the conpetitiveness
of national firms in the world narket, the |ocation of production and of
deci si on- maki ng functi ons, has becone nore evident.

10 Al t hough the situation varies according to different services sectors,
devel oped country firms donminate world trade in services, while nost devel opi ng
countries have not been able to build up a productive and conpetitive capacity,
or to overcone barriers to entry to world markets. The increased participation
of devel oping countries in trade in services would enable themto benefit from
their conparative advantage in a nunber of service sectors and would contribute
to their developnent and to their ability to derive benefits from the
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gl obal i zati on process.

A Conpetitiveness and efficiency

11 The various policy neasures for strengthening of the services sectors in
t he devel opi ng countries have been exanmined in the docunmentation prepared under

item 3(a) of the work Programme for the second session of the Standing Committee.

These follow ng paragraphs build on this docunmentation and the subsequent
di scussions to examine in greater detail the role of liberalization and rel ated
policy measures in developing (1) efficient services sectors,(2) conpetitive
services firms.

12 When applied to a firm the notion of conpetitiveness refers to the ability
of afirmto defend its market or, even better, to expand it through new sal es,
due to superior products or services, competitive pricing, and an ability to
i nnovate, introduce new technol ogy and bring out new products. The ability of
the firmto export and expand its exports mght be a strong indication of its
conmpetitiveness. However, the donestic market nmay be growi ng sufficiently fast
for a conpetitive firmnot to be concerned with external markets. On the other
hand, the inability to export, or even to conpete in their own market may not
i ndicate necessarily that the firnms are necessarily inefficient, but that a
vari ety of exogenous factors are placing themat a disadvantage vis a vis foreign
firms. Sonme of these, such as access to technology, and to information networks
and distribution channels, and the l|iberalization of market access in sectors
and nodes of supply of export interest have been explicitly recognized in
Article IV of GATS.

13 VWhen applied to a sector, the notion of conpetitiveness is nore related
to the concept of efficiency, it inplies that producers of goods and other
services can generally count on receiving efficient service inputs fromthe firns
in the sector concerned, permtting they are able to respond reasonably rapidly
to new denands from users and consuners and to contribute to a relatively robust
grow h of the market in part through their ability to innovate and push prices
down. The ability of the firnms in the sector to conpete in the world nmarket is
usually viewed as a sign of the efficiency of the sector as a whole. However,
t he sub-sectors which are nost efficient may not be oriented toward exports, but
to providing inputs into production in the agricultural, manufacturing or other
services sectors. Earlier UNCTAD docunentation denonstrated how such producer
services in industrialized countries were first externalized into separate
entities and then becanme export oriented, often by following their clients,
including their parent firmin their global operations.The conditions for such
spont aneous evol uti on may not be present in many devel opi ng countries, so that
ef ficient producer services may have to be obtained from abroad or devel oped
domestically through specific policy neasures to this end. Earlier UNCTAD
docunent ati on supported by studies by the EC FAST progranme and the U.S. Ofice
of Technol ogy Assessnent stressed the inportance of the "know edge-intensive"
service sector in developing the capacity to innovate and as a source of growth
of human capit al

14 Efficiency of the service sector as defined above does not inply anything
about the ownership of the firnms that occupy the donestic market. However, for
a variety of reasons, not the |least being the desire to maintain and strengthen
i ndi genous technol ogy, human capital and innovative capacity, governments wll
endeavour to pronote the conpetitiveness of nationally-owned or controlled firm
even vis-a-vis foreign-owned firnms located in their territory. |In this context,
It should be noted that the inclusion of the "comercial presence" node of supply
in the definition of trade in services which provides the basis for the
obligations and comm tnents of GATS, departs fromthe "residence criterion" of
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the I M/, and considers sales of foreign-owned and controlled firms in the host
country market as "exports of services". The Commitnents of each WO nenber with
respect to commercial presence contained in the GATS schedul es, specified the
degree to which such "foreign"” firms will be pernitted to enjoy "access" and
"national treatnent”, for the sectors or sub-sectors included in the Schedul es.
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Trade and/or Investment

In the preparatory period |l eading to the [aunching of the Uruguay Round in
Punta del Este, many devel oping countries firmy opposed the inclusion of
trade in services within the agenda of the planned nmultilateral trade
negoti ati ons. The concern was that the inclusion of "trade in services"
woul d be a nmeans of bringing investnment policy under GATT rules, |inking
it to trade concessions, and thus opening the way for possible retaliatory
action against their exports in response to certain investment policies.
This concern increased with the passage of the 1984 Trade Act in the
United States which defined "trade” to include investnent for the purposes
of Section 301 action. These countries dropped their opposition when it was
deci ded that the negotiations on goods and services woul d be separated, and
governed by different principles. The framework of GATS, in which the
commtrents for access and national treatnent do not extend beyond those
listed in the Schedules, has enabled investnment to be brought into the
trading systemin a structured manner

The question of whether factor novenents could be considered as "trade in
services" was heatedly di scussed during the initial stages of the Uruguay
Round, the decision reached at the Montreal Md Term M nisterial neeting
led to a synmetry being established between novenent of capital and of
persons. The definition of "trade in services" as included in Article | of
the GATS includes "commrercial presence in the territory of any other
menber” as a node of supply of services( as well as the nmovenment of natura
persons). The structure of the Schedul es of Conmitments pernmits countries
to make separate commtments with respect to access and national treatnent
with respect to such commercial presence on a sectoral or sub-sectora
basis. Thus, according to GATS ( notably Article XXVI11(f)(ii) and (m(ii),
purchases of services fromenterprises which are owned and controlled by
persons of another WO nenber in the market of the host country are
considered "inports" of services.

This franework has the advantage of permitting countries to structure their
concessions to favour FDI in services by liberalizing only the comerci al
presence node of supply, generally acconpanied by nobvenent of intra-
corporate transferees.

Regi onal groupi ngs, however, have taken a different approach by treating
i nvestment globally to apply the same principles to govern investnment in
bot h goods and services. In the European Union for exanple, services are
defined residually, as activities which are not covered by the provisions
relating to the freedom of novenent for goods, capital and persons. The
NAFTA approach is | ess anbitious; exceptions to the rules on investnent are
stated in a negative list, obligations on services largely deal to what
woul d be considered as "cross border"” services in GATS. The obligations
with respect to the novenent of persons are |limted to specific provisions
for narromy defined categories.

The Concl udi ng Remarks of the Chairnman at Marrakesh |isted anong the issues
whi ch had been suggested as possible itens on the future work programe of
the WIG the relationship between inmm gration policies and internationa
trade, and trade and investnment, suggesting a possible expansion of the
scope of the WO Multilateral Trade Agreements to cover factor novenents
per se. the TRIMs Agreenent al so foresees a possible extension of its scope
to cover investnment and conpetition policy.
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B. Dimensions of service competitiveness
15 Access to productive resources (financial capital, nachinery and

technol ogy, hunman resources and organizational skills), and Exposure to
competition are critical determ nants of conpetitiveness and efficiency.

16 Access to productive resources can be a function of the restrictions placed
on the functioning of the market that m ght prevent the optimal flow of resources
-- financial, technol ogical, human or organi zational. Barriers to conpetition

may starve sectors for financial capital, technology, human resources or
organi zati onal know how whereas open-market policies nmight alleviate sone of
t hese bottl enecks. Conversely, limtations on market access to productive
resources resulting fromcertain rules and regul ations, by inmpeding access to
new productive resources, may have a negative inpact on the long termrate of
accurmul ation. On the other hand, the asymetry in the resources available to
domestic firnms in developing countries conpared to foreign enterprises which
enter the market may be such, as the former have no possibility of conpeting
effectively in their own market let alone in world markets. For this reason
corrective action may be necessary in the form of specific policies, sone of
which may be |inked to market access, in order to ensure that I|iberalization
effectively leads to access to resources for the donestic services sector. Sone
of these take the form of general policy neasures which are listed in the GATS
Schedul es. Devel oping countries' right to attach such conditions are spelled out
in Article Xl X of GATS.

17 Conpetition may be furthered by addressing barriers to market access,
i ncluding: (a) those which discrimnate anong operators based on the origin of
their ownership or their geographical |ocation - these are the nmeasures subject
to negotiation under Articles XVI (market access) and XVII (national treatnent)
of GATS, and (b) barriers inmposed on the degree to which conpetition is all owed
to occur within a given market irrespective of the origin of econom c operators
The latter category nmay be the result of policy decisions that favour sone
economi c actors over other by restricting the nunber of operators which are
permtted (e.g. licensed) to participate in the market. They may al so be the
result of deleterious concentration tendencies or anti-conpetitive behaviour on
the part of economic actors (e.g. restrictive business practices (RBPs))
addressed under the agenda of conpetition policy.

18 The gains from liberalization in terms of contributing to an efficient
service sector, stinulating the devel opnment of conpetitive donestic firnms capable
of competing in the world market can be frustrated, unless conplenentary actions
are taken. It may be necessary to put in place a mninmm package of
macro-institutional reforms, including (a) an investnent code (or an equival ent
set of laws and regul ations) that defines the country's priorities regarding
services activities to be devel oped, and that provides foreign service investors
wel | -defined protection; and facilitates the flow of FDI (this can be supported
by the binding of the treatnent of foreign investors in various services sectors
as commercial presence conmtnents in the GATS Schedul es), (b) revision of the
tax regine that is consistent with the ains of the investment code; (c) an
adequate degree of liberalization of foreign exchange regul ations (on both the
current and the capital accounts) to allow for the repatriation of earnings and
the possible wi thdrawal of investnment by foreign service providers; (d) a set
of immgration regulations consistent with the needs of foreign service providers
to recruit transfer of their personnel; (e) the strengthening of intellectua
property laws and their enforcenment in line with the TRI Ps Agreenent (including
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measures to prevent the anti-conpetitive abuse of such rights).

19 The national studies, conducted by UNCTAD, have presented the franmework
for a review of the extent to which sonme of the components of the
macro-institutional suggested are missing, or are weak, or, in the case of

services, tend to inadvertently discrimnate agai nst donestic service production.
The experience of studies carried out by UNCTAD, including both the CAPAS and

the EFDI TS projects suggests that inperfections in the macro-institutiona

framewor k, including the tendency to discrimnate agai nst service providers, are
quite frequent and call for attention

C. Competition policy reform

20 A further consideration, drawn particularly fromsone of the case studies
carried out under the EFDITS project, is that a relatively |iberal investnent
and trade environment does not yield the expected benefits w thout adequate
conpetition policy in place. Distorted conpetition in their donestic market
cl oses down access to new entrants (be they foreign or even new donestic
operators.) Collusive practices, highly-cartelized industries or distribution
systens, differences in performance requirenents resulting frompublic policies
(e.g. tax policy or regulatory policy) favouring some providers over others (not
necessarily based on the nationality of their ownership), as well as others
anti-conpetitive barriers to entry may sinply limt the contestability of markets
to the point of undoing the potential effects of Iliberalization. Domesti c
conpetition policy is likely to have a major impact on the extent to which
liberalization will bear fruit in the donmestic markets of devel opi ng countri es;
while, the conpetition policies of their trading partners will have a mgjor
i mpact on the effectiveness to which their service exporters are able to enter
forei gn markets.

I1. FOSTERING COMPETITIVE SERVICE SECTORS

21 In the context of its technical assistance programmes at the national and
sub-regi onal levels, UNCTAD undertook a mmjor effort to assist devel oping
countries to conduct econom c and policy audits of service sectors. The nationa
study exercise can serve both to address the extent to which inefficiencies in
the service sectors are being transnmitted to users in the services, nmanufacturing
and agricultural sectors, so as to reduce their conpetitiveness. The nationa
studi es conducted by UNCTAD have gi ven consi derabl e enphasis to the results of
guestionnaires sent to users as an input into effective policy fornulation,
including the position to be taken in services trade negotiations. One approach
has been to focus on both the supply of services and the demand of services by
sonme goods- produci ng sector. The aim of the interviews was to assess the
organi zati on and operational characteristics of the enterprise, its supply and
demand of services, the degree of externalization, its insertion in the nationa
and international markets, and the inpact of existing policies and the
liberalization and deregul ati on process. The nmin questions of these surveys
included: (a) the extent to which services had been internalized and
externalized; (b) the recourse by the firmto inported services at different
stages of production; (c) the services with key incidence in the conpetitiveness
of the firmin national and international markets, econom c policy instruments
and (c) other factors contributing to the conpetitiveness of the firm

22 Some studi es prepared by UNCTAD concentrated on the supply and demand of
producer services in order to determine: (a) the role of services in the nationa
econony; (b) use and recourse to producer services by the donestic industry; (c)
the supply of producer services; and (d) devel opnent perspectives of producer
services. On the demand side, the survey focused on the identification of main
factors determning the use of producer services by the different size of
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enterprises from the donmestic industry in selected sectors. The services
demanded were grouped in five categories nanmely: admnistrative services,
techni cal services, market-related services, conputer-related services and
training services. The main questions of the survey were related to inquire the
degree of internalization and/ or externalization of those services, main obstacle
to its efficient delivery and, the characteristics of the externalized demand
i ncluding through inported services and other mechani sms  such as DFI
franchising, intra firmtrade, etc. On the supply side the surveys were oriented
to determne the main problenms facing services suppliers and the inpact of
ongoi ng policies in their devel opnent and in capitalizing export opportunities.
23 Anot her recent exanple are the studies conducted in ten African countries
in the context of the UNCTAD CAPAS programme. The outcone of this programe
shoul d I ead to concrete proposals for domestic policy refornms for strategies to
i nclude services in regional integration schenes, and negotiating positions, in
the context of the WIO. Special attention is given to a few strategic service
areas in all CAPAS counties, because of the role of those sectors as
infrastructure to devel opnent or because of their inportance for export earnings.
These are: trade infrastructural services, financial services, teleconmunications
services, and |abour services. The programme is intended to encourage the
devel opnent of a policy fornmation process that stresses consultation with and
participation fromactors outside Governnent.

24 The various national studies underlined the fact that many services are
consumed as packages of services rather than in isolation. Accordingly, it is
important to review the efficiency with which a particular service that enters
the package is provided in relationship to the efficiency, with which others that
contribute to the sane package are offered. The studies should identify the
extent to which policies carried out in one sub-sector of the conplex my end
up underm ning the objectives of the policies established in other subsectors.

25 The national study exercise also takes account of the views of donestic
private firns as to the policy actions that are required to allow themto nore
effectively confront foreign conpetition in their home market and to devel oped
the capacity and corporate structures to penetrate export markets. These |argely
i nvol ve questions of financial resources, market nechanisns, nmacro economc
policies, with respect to nonetary, trade, fiscal and credit policy; policies
to devel op human capital through public education, on-job-training; policies to
nmoderni ze and upgrade basic infrastructures, such as transportation and
comuni cations infrastructures, creation of entities to provide essentia
services not available in the country; changes in the institutional and
regulatory framework (taking in account the fact that sonme regulations
i nadvertently favour foreign over donestic suppliers); specific export
strategies, resources devel opnent, access to technol ogy, and the role of foreign
provi ders. Sone of the corrective nmechani sns which have been identified and
translated into policy neasures such as: (a) direct financial support, (b) fisca
and credit incentives, (c) nodification of the regulatory system (d) incentives
for the externalization of |ocked-in-know edge and, (e) the establishnent of
service centers and/or training centres.

26 One objective is to ensure that FDI in the service sector not be sinply
a result of seeking "bargains" as governnents privatize fornerly state-owned
services, nor buying up distribution networks in order to control the market for
goods or services, nor "cream skinm ng" by concentrating on high profit niches
of the market. The challenge is to orient it to establishing new and nore
efficient service production that will have a positive effect on the efficiency
of other sectors, secure to transfer technology to donmestic firns, and open new
di stribution networks abroad for their exports.

Service liberalization and regulation
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27 Li beralizati on does seek to |lower barriers to conpetition on efficiency
grounds, but it does not deny the existence of conditions that call for
regul atory intervention. Article VI of GATS recognizes this even where specific
conmi tments have been nade.

28 Two primary econom c conditions justify regulatory intervention: natural
monopoly or asymmetric information. Natural nonopoly may be the result of very
| arge costs of entry in the industry or of a special advantage acquired through
access to a uniquely strategic location (e.g. harbours). Asymetric information
is the second mgjor reason for regulation. The objective is to protect the |east
informed (usually the final user or the consuner) fromthe best informed (usually
the producer) and fromthe nonopoly power the latter can extract fromthis

i n-bal ance. Banking, professional, nedical, educational services are classic
exanpl es of industries where regulation is justified on this ground. |nproved
approaches to regul ati on may protect consumer interests at |ower costs than in
the past and may open up w der opportunities for nobre extensive conpetition
within a regul ated environnent.

29 The chal | enge for policy-nmakers when pursuing |liberalization is often to
find the proper bal ance between greater conpetition and sufficient regulation
This is particularly true in the case of services which are nobst of the
i ndustri es where situations of natural monopoly or inperfect information exist.
O particular importance in this context is the issue of what econom sts cal
"public goods" i.e. those goods or services for which the benefits derived by
users (other firms or consuners) during their consunption far out-pace the return
derived from their production and sale by their producers. By virtue of its
position in the market, a nonopolist (whether deriving its position from a
situation of natural nonopoly or inperfect information) is in a position of
moving up the demand curve and, accordingly, pricing out certain consuners.
Regul ati on may be particularly needed in such cases.

30 Devel opi ng countries have embarked on donestic reformand liberalization
in sone of their service sectors characterized by natural nonopoly and/or
asymmetric informati on and have had to confront sone of these issues. This is
illustrated, for exanple, by the case of telecomunications in the ten countries
that participate to the CAPAS project (Benin, Burundi, GChana, Cuinea, Kenya

Ni geria, Senegal, Tanzania, Uganda and Zi nbabwe), several of which are LDCs.

By now, seven out of ten countries have separated postal services from
t el ecommuni cati ons services. The other three are planning to do so. Four
countries have separated the regulatory functions from the public
t el ecomruni cati ons operator. The other six countries are planning to do so or
are in the mdst of doing so. Seven of the ten countries have opened part of the
sector to conpetition. The choices nmade by the countries range fromjoint-venture
with private sector firms, with the public operator remaining as the mpjority
stake-hol der, all the way to fully-owned private ventures. Three of the countries
have let in foreign providers. Wiat the experience of these countries shows
unanmbi guously is that domestic reform and liberalization go hand in hand with
the establishment of a strong regulatory framework.

111. DIFFICULTIES IN EXPORTING SERVICES: MOVEMENT OF NATURAL PERSONS

31 Anmong the difficulties faced by devel opi ng countries which prevent them
from increasing their participation in world trade in services are the
regul ati ons which affect the tenmporary novenent of persons as service suppliers
as recognized in item 3(h) of the Wrk Programre.

32 As has been noted above the process of globalization and |iberalization
pl aces a premum on skill, know edge, and information tending to exacerbate
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inequalities in that those | acking these factors are penalized nore severely than
in the past and tend to be nmarginalized fromthe benefits of globalization. The
acqui sition, deployment and use of human expertise has becone increasingly
necessary in the production and trade in goods and services. The gl obalization
of production has pronpted a global search for expertise, and has created
pressures for the liberalization of regulations restricting the tenporary
noverent of highly skilled persons, primarily within the international network
and career system of TNCs or for involvenent in specific projects of limted
duration. This phenomenon is apparent in national immgration |egislation and
legislation as well as the Conmitnents nmade with respect to this node of supply
in the GATS Schedul es. The Schedul es of both devel opi ng and devel opi ng countries
indicate a willingness to enter into commtnents with respect to the novenent
of persons in the professional, managerial and technical category. This approach
is also reflected in those regional agreements, such as NAFTA, which do not
provide for the free nmovement of persons in general, but facilitate for entry
of skilled persons and intra-corporate transferees. At the national |evel,

recent anendnents of immigration |egislation has tended to provide additiona
opportunities for the tenporary entry, and even the permanent imrgration of
highly skilled persons. On the other hand, the entry of |ow and unskilled I abour
is becoming increasingly restricted, although, there are inportant tenporary
movement s of such workers.

33 The participation in the exchange of high level skills which takes pl ace
routi nely anmong devel oped countries, is a manner for developing countries to
derive greater benefits fromthe gl obalization process. It provides access to
technol ogy and a neans of devel opi ng conpetitive strengths for increasing their
share of world trade in services. It is essential that skilled persons from
devel opi ng countries and firms from devel opi ng countries are able to participate
in this process on the sanme basis as those from devel oped countries.

34 At the Second Session of the Standing Committee, based on the note
presented by the secretariat and the ensuing debate, the secretariat was
instructed to continue to focus on barriers to trade in services carried out
through the tenporary nmovement of natural persons, including identification of
specific entry requirements and criteria and how econom ¢ needs tests and ot her
screeni ng procedures can be made nore predictable both in order to protect the
integrity of specific commtnents in this area and to enhance the ability of
devel opi ng countries to take advantage of specific commtments with respect to
this node of supply.

35 The novenent of natural persons has been recognized in the WO Genera
Agreement on Trade in Services (GATS) as a "nobde of supply" for trade in services
as defined in the Agreenent, specific commtnents with respect to this "node"
have been included in the Schedul es of Commitnents annexed to GATS, the context
for the negotiations on novenment of persons has been laid out in the Annex (to
the GATS) on the Mwvenment of Natural Persons Supplying Services under the
Agreenment. In addition, the Mnisterial Decision on Mvenent of Natural Persons
provides for the continuation of negotiations on further |iberalization of
natural persons to be concluded six nmonths after the entry into force of the
Agreenent Establishing the WIO (i.e.by 30 June 1995). The objective of these
conti nued negotiations is to achieve higher |evels of comm tnents under GATS and
to provide for a balance of benefits.

MODES OF SUPPLY
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As descri bed above, the "nodes of supply" approach was designed to bring what
was essentially factor novenent within trade obligations. At the insistence
of devel opi ng countries, the GATS Agreement was structured so as to provide
a degree of symmetry in the obligations as between the novenent of capita
and the nmovenent of |abour, thus ensuring a balance in the concessions for
the countries interested mainly in the latter factor and to ensure that the
movement of persons would be covered by the provisions on progressive
i beralization.

The draft of the Annex on Myvenent of natural persons was prepared in Mexico
in April 1990. It was circulated anmong |ike nminded countries and a revised
version was submtted to the Goup of Negotiations on Services as
MIN/ GNS/ W 106 jointly by Argentina, Colonbia, Cuba, Egypt, India, Mxico
Paki st an and Per q.

Questions are being raised as to whether the node of supply approach is
conducive to further liberalization, the negative list structure of NAFTA
is presented as an alternative approach to further liberalization, (
al t hough the negative |list approach had been proposed and rejected during
the Uruguay Round). Another approach would be that adopted within the
Eur opean Community where services is considered as a "residual” sector in
the sense that it deals with activities that are not covered by the rules
on the free novenent of persons and capital, i.e. the nodes of supply
approach could be discarded if there were nultilateral rules governing the
novenment of persons or investnent. The negative |ist approach in NAFTA
does not apply to the novenent of natural persons; unlike the EU, where
services are "residual", there is no conmtnment to the eventual free
noverment of persons. One of the mmin argunents for not applying the
negative list in the GATS was that governments were unwilling to nake open-
ended commitnents since the nunber of regulations and conm tnments woul d
make it difficult for nost governments to anal yze the potential inpact of
mar ket access and national treatnment conmitnments for all such regul ations.
In addition, there is the sheer volunme of the material that would have to
be listed. NAFTA has only three nenbers, notw thstandi ng which the negative
lists constitute several hundred pages of text. To apply this nmethod to the
over 120 nenbers of the WO, would dramatically increase the 27,000 pages
of the Marrakesh Final Act. In addition, these |egislations do not exist
in the official |anguages of the WO Future negotiations would be
facilitated, however, by a database on legislation and regulations
affecting trade in services, such as MAST.

36 As has been noted, the liberalization of the novenent of persons has not
been treated as a conponent of "trade in services" in the context of nost
regional integration agreenents, many of which treat factor novement separately
and sonetinmes in a symmetrical manner. The experience with nore intense
liberalization within regional agreements provides useful guidance as to how
certain problens may be overcone in efforts to liberalize trade in services
conducted through this "node" in the nmultilateral context of GATS

37 The discussion presented in this note is supported by four analytical
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tabl es summari zi ng the bindings offered by selected industrialized countries,
(Australia, Canada, the European Communities and its Menber States, Japan, New
Zeal and, Sweden, Switzerland and the United States): respectively for business
visitors, personnel engaged in setting-up a comrercial presence, intra-conpany
transferees, and personnel in specialty occupation (Tables 1 through 4). These
tables were prepared using the schedule of commtnents of each country,
suppl enented by information additional information on the tenporary mgration
regime (laws and inplementing regulations) in force in eight devel oped countries:
Australia, Canada, the Federal Republic of Gernmany, Japan, Sweden, Switzerl and,
the United Kingdomand the United States. Additional research was conducted to
update that earlier information for several of these countries (especially the
United States, Canada, Australia, Japan, Sweden, Switzerland) or to obtain
informati on for countries not researched earlier (New Zeal and).

A. Regulating temporary entry

38 UNCTAD docunent ati on has noted that in regulating the entry of persons who
fall in the category of natural persons supplying services as defined in the GATS
Annex, npst countries distinguish between (a) business visitors, who stay for
a duration ranging up to a few nonths maxi rum who are not gainfully enpl oyed
in the host country, and (b) and tenporary workers who receive paynent from an
i ndi vi dual or organization in the host country. Highly skilled persons can, of
course fall into either category.

39 Regardl ess of the term nology used, the main differentiating factor is
whet her or not the person involved will be receiving renmuneration froman entity
resident in that country, a factor which will generally call for his or her

obtaining a work permt, even if the person remains enployed by a foreign firm
The issuance of visa is conditional upon obtaining such a work permt, which
in turn, is subject to a series of conditions which have to be net by the
enpl oyer and by the foreign enpl oyee. These can relate to the qualifications and
skills of the persons concerned, duration of entry, |evels of paynent, respect
of social obligations, etc. In nobst cases, however, these conditions are
subordi nate to an enpl oynment condition, (i.e. "econom c needs", "enploynent" or
"l abour market" test) under which tenporary entry is conditioned upon a
determination that no resident of the host country is available and qualified
to carry out the sanme assignment.

B. Economic needs tests and quotas

40. All countries use economc needs test to limt access of specialty
personnel and sonme even for intra-corporate transferees. Furthernore, a nunber
of themuse quotas for that same category. Econom c needs tests or quotas woul d
not appear to be applied to business visitors. Countries generally exclude the
recruitment of foreign workers if they are to be used to replace nationals in
a situation of |abor strike or |ock-out.

41. Econom ¢ needs tests are drafted with differing degrees of precision, are
applied with different degrees of transparency and are adm nistered by different
entities. The followi ng exanples illustrate this situation

42. Under subsection 19 (1) of Canada' s |Imm gration Regul ations, 1978 (Revised
1 Novenber 1984), the Inmigration Ofice nust issue an enpl oynent authorization
to all applicants seeking tenporary entry except those |isted under that sanme
subsection of the regulations. Enploynment authorizations are issued follow ng
the issuance of an enploynment validation by Otawa's Departnment of Human
Resources Devel opnment (HRD). The process involved in obtaining an enpl oynment
validation from HRD is not the object of a published regulation but, rather

conmes in the form of unpublished administrative policy guidelines. Wile such
policy guidelines nust be applied fairly to all applicants and are explained in
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a booklet on the hiring of foreign workers made available to any potentia
enpl oyer of foreign workers, they can be revi ewed and changed at the discretion
of the Administrative authority (in this case HRD.) The guidelines that are
presently applied were | ast reviewed three years ago.

43. Canada' s gui delines for enploynent validation of tenporary entrants work
as follows: Enployers wishing to hire foreign workers nust provide Canada
Enpl oyment Center (CEC) with details of the job offer and of the reasonable
efforts they have made to identify suitably qualified and avail abl e Canadi ans
(This includes proof of having advertised the job, having |iaised with the usua
occupational associations and hiring halls where such workers m ght be found,
as well as indications of |ow unenploynment |evel in that occupation in the
geographical area where the job will be located.) In addition, the wages and
wor ki ng conditions nmust be at a |evel which Canadi ans would normally accept.
Finally, enployers nust denonstrate to the CEC that the foreign worker can create
and maintain enploynment in Canada, provide training or transfer specialized
know edge to Canadi ans, or help to strengthen the conpany's conpetitive position
in the international market place. Canada approved roughly 24,000 requests for
tenmporary work permits in 1993. This is somewhat |ess than the total nunber of
applications filed -- approximately 35, 000. The difference between the two
nunbers is nearly all accounted for by applications discontinued typically
because the hiring process was ended or the application was not a bona fide
application.

44, Enmpl oyment certification by the Departnent of Labor is required in the
United States for applicants under the H1A, H1B, H2A and H2B categories. In
addition, under U S law, the H1B, H2B, and Ps visas are subject to numerica
guotas. To obtain an enployment certification, the enployer nust submt a | abor
condition application to the Departnent of Labor. Regulations of the |abor
condition application process are published in Consolidated Federal Regulations,
20 CFR Ch. V (4-1-94 Edition) and where updated nost recently on January 13, 1992
(Federal Register, Vol. 57, No.8, Monday January 13, 1992, pp.1316-1338).

45, A | abour condition application for Hl-B applicants is shown in Appendi x
. On the whole the enployer's petition for l|abor certification requires that
the applying enployer attests that "(1) the enployment of the alien will not
adversely affect wages and working conditions of simlarly enployed U S. workers
and (2) that there are not sufficient US. workers who are able, wlling
qualified, and available at the tinme of an alien's application for a visa and
admi ssion to the United States and at the place where the alien is to perform
t he work.

46. The | abour certification process used by the United States does not require
that the Departnent of Labor verifies the truth of the statenment attested to by
the enployer in its application. It is a conplaint-driven enforcenent process.
The applying enployer nust maintain sufficient documentation proving that its
application is consistent with the relevant | aw and regul ati ons. However, only
if a conplaint is filed by a presumably injured party does the Departnent of
Labor take step to verify the truth of the statements nmade by the enpl oyer. (The
| aw sets penalties in case the enployer is shown to have violated the intent of
the |l aw and i npl enmenting regul ati ons.)

47. Thus far, quotas for H1-B applicants have never been fully nmet. In 1992,
57,125 H1-B new adm ssions were approved; in 1993, 61,591; and in 1994, 60,179
Few bona fide applications are turned down.
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48. As a result of NAFTA the U'S introduced a new TN professional visa
classification for Canadi an and Mexican Professionals (For Canadians, the TN
category replaces the TC professional visa classification that had been
introduced as a result of the Canada U.S. FTA) provided that the professiona

meets the criteria laid out in Appendix 1603.D.1 of the NAFTA, visas are issued

wi t hout applying an econonic needs test. There are no nunerical limts on the
nunber of TN visas issued each year to Canadi ans. For Mexicans, there is an
annual limt of 5,500 new TN professional visas. Renewal and extension of TN

visas do not count, only new ones are counted. If the |limt is reached before
the end of the cal endar year, applications are turned down. So far this has not
happened. Al so, the quota for Mexicans is to disappear over time and to be
replaced by unlimted access. There is no restriction on a Mexican whose
admi ssion under a TN visa m ght have been turned down because the full quota has
been reached for that year to seek entry under an H1B visa; or sinply to wait
until the beginning of the followi ng year to enter under a TN vi sa.

49. Enmpl oyers sponsoring people for entry as specialist in Australia are
required to provide docunmentary evidence of having tested the |abour market
Wi t hout success except under special circunstances. The latter nostly are
situati ons where the Departnent of Enploynent has determ ned that there is an
occupational shortage in Australia. The requirenents to neet a |abour market
test are not unlike those laid out in the Canadian and U. S. systens including
respecting prevailing wage rates and working conditions and proving that the
sponsor has tested the |abour market for available Australian workers. The
rel evant regulatory text is reproduced in Appendix Il to this report. Like the
Canadi an system the burden of proof is on the enployer at the application stage
and the docunentation provided is subject to a verification by the Comobnweal th

Enpl oynment  Servi ce. In Australia, 19,258 visas were issued to specialty
personnel in 1991-92.
50. In France, work pernmits are issued by the Prefect of the department in

which the foreigner wishes to carry out the activity; who nust consider the
present and future enploynment situation in the occupation requested by the
applicant and in the geographical area where the applicant wi shes to carry out
the occupation in question. However, citizens of a nunber of countries in
addition to EU nenber states are exenmpt for work permts. The enploynment test
is grounds for refusal of work permits for nost categories ( e.g. seasona
wor kers, enpl oyees on secondnent, researchers, entertainers, fashion nodels etc)
with few exceptions (e.g. trainees, installers, cinema artists etc.).

51. The restrictive inpact of economic needs tests is apparent from the
i ncreases in tenporary nmovement that take place when they are not applied. For
exanple, in the United States entries under the Hl visa,(i.e. persons of
"di stinguished nmerit and ability") quintupled between over 1978-88, (it was
subsequently revised and divided into sub-categories). The inflow of tenporary
wor kers from Canada has increased from 13,000 to 23,000 since the signing of the
Canada/ United States Free Trade Agreenent.

52. Econom ¢ needs tests could thus present a | ess onerous barrier to trade
in services if:

(a) their scope were reduced, i.e. that fewer occupational categories were made
subject to the test, this mght be acconplished by adding further sectora
or occupational specificity to visa categories,

(b) the criteria were made nore transparent, so that rejections could be
chal | enged,

(c) that | egal provision be nade for such challenge both at the national |evel
and in GATS (GATS Article VI:2 would seemrelevant in this context)
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(d) these criteria were bound in the GATS Schedul es to ensure against nore
stringent criteria being introduced in the future.

(e) they were supplenented by a "m ni num access comritnent” in the formof a
guota under which the econom c needs test would not apply, additiona
entries could be nmade above the quota but subject to the test, "current
access comm tments” could preserve the | evel s negoti at ed.

(f) it should be recalled that the GATS safeguard clause remains to be
negotiated (Article X 1), such safeguard nechani sm could be designed to
repl ace econoni c needs tests.

53. Transparency is a prerequisite to being able to assess more fully if and
how certain econonmi c needs test may be nade nore predictable, nore stable and
| ess burdensone.

C. Binding economic needs tests

54, The above anal ysis woul d suggest that in cases where the requirenent of
an econonic needs tests is indicated in the Schedule of Commitnents, future
negotiations could aim at ensuring that the criteria would not becone nore
restrictive in future. There would also be a need to renobve any possible
anmbi gui ti es about the nature of such schenme and its bound status. For exanple,
schenmes that fall under the rubric of "policy guidelines" would have to be
described in the Schedul es of Comm tnents.

55. Even if the econom c needs tests were bound in the Schedul es agai nst being
nmore restrictive, such tests would remain subject to some administrative
authority deciding at sonme point whether efforts of the enployer to identify a
qual i fied national have been sufficient and/or unenploynent rates in the
occupati on and geographi cal area of the applicant are sufficiently |ow to warrant
its hiring of a foreigner. The issue then is how to reduce the degree of
subjectivity associated wth that decision process. Binding "trigger”
unenmpl oynent rates does not seema very realistic option as usually applications
are judged agai nst occupational unenploynent rates neasured at the sub-nationa
(e.g. a French "Departnment”) or even rmnunicipal |evel. The approach used in the
United States, based on a post-conplaint verification systemused under the U S
| abour certification process removes the need for any Administrative authority
to decide on these issues until the relatively rare instance when the
Admi nistrative authority is called upon to investigate a conpl aint.

56. The effect of |abour market tests is not unlike that of quotas. The
difference with a traditional quota, however, is that the quota value of the
| abour market test is not imrediately known (though its quota-equival ency m ght
be computed), can change with general econonic conditions of the importing
country, and can be adjusted continuously and unpredictably by the Adm nistrative
authority of the inporting country. The next step to stabilize the conditions
of tenporary entry for categories subject to |labor market tests then m ght be
to provide for quotas bel ow which the econonm c needs test would not be applied
(i.e. analogous to a tariff quota), such quotas mght be fixed at current access
| evel .

57. The | evel of quotas could be based on factors that take into account the
current level of tenporary entries in each country. Under such system entry
permts delivered under a quota would have to be issued by the conpetent
Adm ni strative authority on a first-conme-first-serve basis or sone simlar non-
di scrimnatory scheme. "M ninmum access” quotas could be applied for specialty
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categories under which no econom c needs test would be inposed, any entries in
excess of the quotas would be subject to the economc needs test. Were rel evant
bil ateral or regional agreements existed, these could be preserved as "current
mar ket opportunity" quotas.

D. Other criteria for temporary entry

58. In addition to the enpl oynment or |abour test, a variety of other conditions
associated with the granting of work permts could present barriers to access
to markets of service suppliers.

These i ncl ude:

(a) Restrictions on eligibility of firms to obtain work permits

59. This is essentially a national treatnent issue, it appears that in sone
countries foreign firns, even when established in the inporting country) are not
allowed to recruit foreign |l abour in certain instances, it could be exam ned in
the context of "conmercial presence” conmtnents.

(b) Short duration of validity of permits

60. In sone cases, the duration of work permts has been considered to be too
short. The discretionary power left to the administrative authorities when
i ssuing visa mght permt discrimnation anong nationals from various countries
by granting different lengths of stay anong different applicants otherw se
equal ly qualified.

(c) Ambiguous definitions of categories

61. Thi s has been considered to constitute a problemin certain regines. Sone
countries inmpose additional skills and conpetency requirenents for various types
of tenporary entry permts based on educational |evel of the applicant and/or
the length of working experience in the occupation. As schooling and training
systens differ fromcountry to country - with sonme countries enphasizing | onger
formal education and others npbre extensive conpany-based vocational education

- these may favour access for certain countries' suppliers.

(d) Minimum wage requirements, and overlapping social legislation

62. These refer to a different aspect of national treatnent requirenments, in
the sense that the enployers of foreigners have to conform to a variety of
statutory requirements of an essentially social nature. In some instances,

particularly when applied to specialists entering for short periods, such
requi rements are perceived as protectionist in that they artificially underm ne
t he advantage of using foreign personnel for such tasks even when otherw se in
conformity with inmmgration regul ations. Requirenents on the enpl oyer to pay the
m ni mum wage, (even when the enpl oynent contract had been entered into in another
country) as well a social and other charges, could underm ne the conpetitive
position of devel oping countries suppliers.

63. In the case of intra-conpany transferees or personnel in specialty
occupations, nearly all countries require that the level of remuneration be
"conparable to that of wages and salaries prevailing in the country for |ike
nati onal enpl oyees."” This mght be seen as undercutting one of the Kkey
conparative advantages of developing countries - nanely |abour costs.
Particularly at current exchange rates, salaries in sone devel oping countries
are such that senior staff are paid at |evels that m ght be considered bel ow the
poverty | evel in some European countries, such requirenents could restrict trade
and discrimnate in favour of devel oped countries.
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64. There is also a reverse aspect of the problem where limtations apply
primarily to either intra-conmpany transferees or personnel in specialty
occupations, in ternms of their access to social benefits. They include

limtations with regards to access to medical care insurance schenes, old age
i nsurance (pension) schenes, the right of tenporary entrants to bring along their
spouses and dependents, access to subsidized education schenes, subsidized
housi ng schenes, incone tax treatnment and other benefits.

65. On the other hand, there is serious concern in devel oped countries that
tenmporary entry provisions can be used to escape fiscal and social obligations.
The EU has devi sed the concept of "posting”, under which an enpl oyee working in
anot her nmenber state or his enployer, is issue a certificate by his nationa

authorities certifying that he continue to be subject to the national |aws of
his honme country until the end of his posting; thus the social charges are paid
in his menber state and not in the host state. The "posting" concept, however

could be applied in other circunstances.

(e) Fees and charges

66. O her neasures affecting tenmporary entry are fees and charges that are
made, either directly to the business visitor, or on the enpl oyer seeking work
permts. The use of requirenents that are less easy to assess are filing

requi rements asked fromindividual s upon application for tenporary entry. It is
possible that sonme countries may apply requirenments that are either unduly
burdensome or discrimnatory with respect to nationalities of the persons
concer ned.

(f) Licenses and recognition of qualifications

67. The acceptance of the entry of a person based on the skills indicated in
the inmgration regulation does not provide the supplier with access to the
mar ket where such is regulated by professional licensing in the case of

accredited professions. This is less of a problem to access when the person
concerned is proving services to his own firm which would have locally |icensed
persons to provide the accredited service; however, in other occupations, such
as nursing, physical access is neaningless, and may even not be permtted without
the recognition of qualifications.

68. The criteria for the assessnent of whether a person has the skills and
qualifications necessary to conform to those specified in the particular
immgration category would seemto be a major issue warranting nore di scussion

69. O her requirenments mght include processing tinme of applications.
Excessively |l engthy periods m ght undermne the ability of applicants to seize
upon a business opportunity. Dealing with these types of requirenents will denmand
first nmuch greater transparency on the part of countries regarding not only
publ i shed inmgration | aws and i npl enenting regul ati ons but al so unpublished or
unadvertised admi nistrative rules. Once such requirements beconme better known,
it should be relatively easy to deal pragmatically w th burdensonme requirenents.
Agai n, inplementing a nechanismfor reporting and negoti ati ng away such excessive
requi renments would seem the nost appropriate to dealing with this issue.

E. Reflection of commitments in national regulations

70. The docunent prepared for the Second Session of the Standing Commttee
under item 3(h) of the work progranme addressed the characteristic of nationa
regi mes governing the tenporary novenent of persons. The follow ng paragraphs
exam ne the extent to which these have been reflected in the multilateral GATS
Conmi t ment s. For a select group of countries, the corresponding national
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| egi sl ati on and regul ati ons have been exam ned.

71. The Commitnents on the nmovenent of natural persons normally include entry
requirenments for three main categories of personnel -- business visitors,
personnel engaged in setting-up an establishnent presence, and intra-conpany
transferee -- and, a fourth category, nanely personnel in specialty occupations.

In other words, for persons who are in demand internationally. Only a few
countries, thus far, have made commitnents in the area of personnel in specialty
occupati ons.

() Business visitors

72. Commitnents with respect to business visitors tend to be far nore limted
than the regines currently in place in individual countries. The nore
restrictive nature of the binding originates fromthe definition used to describe
"busi ness visitors" (a few countries are also slightly nore restrictive in the
duration of the tenporary stay for business visitors.) Al countries use a
definition of business visitors in their schedule which reads |ike "persons not
based in the territory of the country and receiving no remuneration froma source
|ocated within that country, who are engaged in activities related to
representing a service supplier for the purpose of negotiating for the sale of
the service of that supplier where: a) such sales are not directly nmade to the
general public and b) the sal esperson is not engaged in supplying the service"
In contrast, nost countries have a current statutory definition of business
visitor, which, when applied to service providers, allows for a w der range of
activity and, in effect, some degree of direct provision of a service to the
publi c. For exanmple, |awyers, accountants, managenent consultants, software
specialists, installers of industrial machinery, and countless others routinely
travel on business visitor visas to performshort term assignnents for clients.
As such, they would neet the source of renuneration requirenment, when there is
one. Their firms are paid for the services rendered, but the service-person
hinsel f or herself receive no renuneration froma |ocal source while visiting
the inporting country. Furthernmore the statutory definition of the business
visitor is usually sufficiently broad or sufficiently vague to allow this type
of short-term service delivery.

(b) Personnel engaged in setting up an establishment

73. Commitnments with respect to persons engaged in setting-up a comercia
presence tend to be sonewhat nore linmted than the regine in force in individua
countries under existing |aws and inplementing regul ations (not unlikely the
duration of stay is shorter). However, it is not clear that, in practice, this
presents significant scope for increasing the restrictiveness of the
regul ati ons.

() Intra-Corporate Transferees

74. Commitnments with respect to intra-conpany transferees conme the closest to
constituting full bindings of the regine currently in place in each country.
However, a few countries require a longer period of prior enploynment with the
firmfor an enployee to be eligible as an intra-conpany transferee conpared to
that they use under their current statutes.

@ Specialist Personnel

75. Al'l devel oped countries have provisions under their current inmmgration
regine (laws and inplenenting regulations) allowing for the tenporary hiring and
residency of foreign specialist personnel by local firnms (domestically- or
forei gn-owned) irrespective of the fact that such personnel my or may not
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al ready be enployed by the firmin another country (i.e. qualifies or not as an
i ntra-conpany transferee.) However, among the countries exam ned, only Australia
and the United States offer a full binding of their current reginme with respect
to at | east one major category of such type of personnel: in Australia, this is
a binding of the laws and regul ations that apply to the so called "Specialists";
in the United States, of the statutes for "Professionals Perform ng Services in
Specialty Cccupations”.

76. The New Zeal and Commitnent contains a partial binding of its current regine
and allows for intra-conpany transfers of "Specialist Personnel"™ above and beyond
t he usual categories of intra-conpany transferees (i.e. executives, senior |evel
managers and senior specialists). As Australia and the United States, those are
subject to an economic needs test (see below). However, this particular
commitrment is limted to specialists transferred as intra-conpany transferees
whereas the Australian and U. S. offers allow for straight tenporary hiring of
non intra-conpany transferees (as do New Zeal and current statutes). New Zeal and
al so makes a commtment for intra-corporate "installers and servicers"”, which
extends the definition of business visitors to a specific group of individuals.
Specifically, entry is limted to three nonths, there are no explicit limtations
on the source of income for business visitors, which, otherw se m ght restrict
the scope of this particular offer

77. Japan, |ike New Zeal and, binds the intra-conpany transfer of specialist
personnel in six professional occupations (four classes of |aw professionals,
accountants, and tax specialists.) But this binding is limted to intra-conpany
transfers whereas the existing Japanese regine for these classes of specialists
is not restricted to such novenents.

78. Under the rubric "Professionals", Canada nmakes a commtnment allowi ng a
limted |ist of professionals to deliver services for a period of up to 90 days.

Li ke New Zealand, this is little nore than an extension of the definition of
Canada's 'business visitor' category, which Canada was able to accommpdate
wi t hout needing to make any change to its current statutes (immgration |aw and
i mpl enenting regulations). Simlarly, Canada's statutes do not have explicit
l[imtations on sources of incone for business visitors which, otherw se, m ght
restrict the scope of this particular offer

F. Improvement of commitments

79. In this context, it should be noted that, the conm tnents of the countries
sel ected for study fall short of constituting binding of statutes (inm gration
l aws and inplementation regulations) currently in force in those countries with
respect to the tenporary novenent of natural (service-providing) persons. There
is thus some margin for inproving the concessions w thout actually nodifying the
rel evant regulations. O particular interest here woul d be a deeper binding of
commtnments with respect to business visitors and to specialty occupation
categori es.

80. First, in the case of business visitors the key issue is to ensure that
t he bound commitnments provide the ability of delivering a relatively w de range
of services through short term business visits,( as have as Canada and New
Zealand). This could largely be achieved by renoving limtations that have been
i ntroduced by way of the particular wording used to define business visitors,
fromthe schedul es of conmtnents

81. Second, in the case of specialty occupations,sone countries ( e.dg.
Australia and the United States) have been able to bind their current statutes
for a major category of specialty personnel. This approach m ght be foll owed by
ot her countries, which all have relatively simlar statutes in effect. Sone
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bi ndi ngs coul d be extended beyond one category of specialty personnel to cover
other categories applicable to service providers and covered under current
i mm gration statutes.

82. Nearly all the countries studi es have provisions regarding the tenporary
entry of corporate trainees, in many cases not subject to the enpl oynent test,
t hese provision mght also be bound.

83. In addition, in many of the countries, tenporary entry for various kinds
of specialty personnel (in addition to high-level managers and specialists
qual i fying under the intra-conpany transferee category) fall under nore than one
category, each with its own set of statutes. Thus, for exanple:

. In the United States, there are tenporary entry regines for nurses
(H1A visas), for tenporary agricultural workers (H2A visas), for
tenporary non-agricultural workers (H2B visas), for representatives
of information nedia (I visas), for "aliens" of extraordinary
ability or achievenent (01 and 02 visas), for athletes and
entertainers (P 1, P2 and P3 visas) all of which are rel evant under
the GATS agreenent.

° In Australia, of the 24 mmjor classes of temporary resident visas
and entry permts at least nine (including Class 414 tabled by
Australia) are relevant to the tenporary entry of specialty
(service-providing) personnel. These are: Class 418 (Educationa
Personnel ), Class 419 (Visiting Academc), Class 420 (Sports
people), Cass 422 (Medical Practitioner), Cass 423 (Media and Film
Staff), Class 424 (Public Lecturer), C ass 428 (Religi ous Wrker).

° In Japan, in addition to persons setting up a comrercial presence
and intracompany transferees, enploynent permts for tenporary
wor ki ng visas can be issued to 13 categories of persons including:
professors for research and teaching at the college-level; artists;
religious workers; journalists; legal and accounting service
providers (provided they qualify under the appropriate | aws defining
the scope of their activities); providers of nedical services;
researchers; certain primary and secondary school teachers;
engi neers; specialists in humanities and social sci ences;
entertainers and sports people; a selected |list of skilled workers
i ncl udi ng cooks, architects and civil engineers, and crafts workers;

° Switzerland has a system of tenmporary work permt including
so-cal |l ed year-permts (so-called B-Permts), short-termpermts and
seasonal permts (so-called A-Permts). Each makes use of quotas.

Their scope is not linmted to inter-corporate transferees but
applies also to what m ght be defined as "specialty personnel."”

° The United Kingdom has a regulatory reginme that allows the issuance
of work permits to licensed professionals, admnistrative and

executive staff, highly qualified technicians with specialized
experience, key workers with expert know edge, entertainers and
sports people, certain personnel in hotel, catering, household
wor ker, and hospital auxiliary occupations. These categories are
subject to a | abour market needs test and, in the case of the latter
group (hotel, catering, household worker and hospital auxiliary
occupations), to quotas;

84. The same applies to other devel oped countries; greater security for trade
in the services in question could be achi eved through a binding of all categories
rel evant to the novenent of specialty personnel, not only the sel ected categories
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contained in the scheduled by a few devel oped countri es.
G. Commitments offered by developing countries

85. Al'l devel opi ng countries have made horizontal commtnments on novenent of
nat ural persons. The market access offered by devel oping countries through this
nmode of supply is often wider than that offered by devel oped countries. The
categories of natural persons included in the offers usually cover business
visitors, intra-corporate transferees (i.e. directors, managers, specialists and
techni ci ans) and persons responsible for establishment. The presence of the

intra-corporate transferees is often extendable for periods up to 5 years. Sone
offers include additional categories of persons, in particular professionals
(e.q. Argentina (independent pr of essi onal s), Brazil (highly qualified
prof essionals working for a local or foreign conpany), India (professionals

engaged by a juridical person in India as part of a service contract in the field
of physical sciences, engineering or other natural sciences), Philippines
(foreign natural persons nmay supply a service subject to | abour market test),
Mal aysi a (professionals recognized and registered by Malaysian professiona
bodies). A few of the horizontal commitnents cover access of all types of
personnel on the basis of a determination of non-availability of suitable |oca
personnel e.g. Philippines, Cyprus, Jammica, Sri |anka. The independent or
contract based natural persons are usually granted visas of short periods up to
a maxi mum peri od of one year.

86. Many of the commitnents stipulate limtations to market access by setting
a quota, requiring an econoni c needs or |abour market test. The quota is usually
expressed as a limt on the percentage of foreign personnel that may be enpl oyed
in an enterprise and sonmetines it is acconpanied by a percentage restriction on
the overall share of total wages paid by an enterprise (this percentage varies
between 15 to 30 percent of the total wages paid by an enterprise). The quota on
the number of foreign enployees is usually generous and ranges between 10
percent (i.e. Egypt) to 50 percent ( i.e. Pakistan )of the enployees of an
enterprise or a certain category of personnel. The quotas sonetinmes distinguish
between the ordinary and highly skilled enployees e.g. the Columnbian offer
provi des that 10 percent of the ordinary enpl oyees and 20 percent of the skilled
enpl oyees coul d be foreigners. Many schedul es provide for training, or enploynent
of local personnel, or provision of new technol ogy and i ncrease in productivity,
in particular as a counterpart for increasing the quota for foreign enployees
e.g. Ml aysia, Grana, CGuatemala, Brazil, Cuba.

H. Taking advantage of specific commitments

() Transparency in commitments

87. Tables 1 through 4 summarizes the bindings offered by the countries
selected for this analysis. This is done in ternms of six specific market access
criteria plus one residual "other limtations" criterion. The six specific

mar ket access criteria are: definition of the class of tenporary entrants,
duration of tenporary entry, source and/or |level of wages and remnuneration,
limtations relating to the displacenent of nationals (econom c needs test),
nunerical quotas, and additional skill |evels and conpetencies requirenments.

The residual "other limtations" applies to any other market access criteria
such as application filing requirenments (application fees, birth certificate

proof of incone tax filing, letters of endorsenent, etc.) as well as nationa
treatnment limtations.

88. Typically, offers of individual countries with regards to the tenporary
entry and stay of natural persons read "unbound except for measures concerning
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the tenporary entry and stay of nationals of another member who falls into the
foll ow ng categories” (or some variation thereof). Thereupon, countries |ist
the specific categories of tenporary personnel for which the tenporary entry
regime is bound together with some explicit limtations bearing upon their entry.
In other words, countries bind entry requirenents for each designated category
at the level of restrictions and limtations at which entry is currently in force
in the country, save for additional restrictions made explicit in their schedule.
The latter may further narrow the scope of the offer conpared to the regine in
force in the country for the particul ar category.

89. Thi s approach to the scheduling of conm tnents would not seemto provide
adequate transparency. Except for the definition of the category of personne

and perhaps restrictions with respect to duration of stay and/or remuneration

the offers are generally silent on other conditions and limtations that m ght
apply to a particular category of personnel -- particularly those pertaining to
t he di spl acenent of nationals, the use of quotas, additional qualifications with
respect to skills and professional conpetencies or other market access and
national treatment limtations. Only by gaining direct know edge of individua

national inmgration |legislation, relevant inplenmenting regulations and
adm ni strative rules and procedures can anyone be in a position to truly assess
the value of the comm tnent.

(b) Transparency in national laws and regulations

90. Beyond t he obvi ous | anguage barrier, access to legal and regulatory texts
of individual countries can be painstaking. These are recorded in Nationa
Gazettes and Registers which my not be easily accessible to the public,
especially in a foreign. Furthernore, printed |aws or inplenenting regul ations
are not always sufficient to define the current |evel of requirenents, conditions
and limtations applying to a given type of entry. Sone (or much) discretionary
power mght be left in the hands of the Admi nistrative authorities (typically
I mm gration and Custons, Justice, Labor, possibly Health) to set rules. More
often than not Admi nistrative authorities refuse making such rules available in
writing.

91. Such information is less difficult to obtain in the case of sone countries,
(notably Australia, Canada, New Zeal and, United Kingdom United States in this
sampl e) which tend to be explicit and detailed in their |egislation and published
i npl enenting regulations with respect to the scope of coverage and rel evant
limtations and conditions. This nay suggest that the discretionary power |eft
to Adm nistrative authorities tends to be narrower, than in other countries which
tend to be less explicit in their published |laws and inplenenting regul ations.

92. Sone countries provide detailed publications outlining the inmgration |aws
and regul ati ons extended to assist the person concerned or his enployer. The
series of publications provided by the Australian Departnent of |Inmgration
provi de an excell ent exanple of how governments can provide transparency.

93. The integrity of specific commitnents in the GATS woul d thus be enhanced
t hrough greater transparency in both the drafting of the Commitnents thensel ves
and in the application of the relevant |aws and regul ations. The effective
i npl ementation of GATS Article Il could contribute to this objective, notably
if, pursuant to GATS Article Il11:4. Menbers could request the published rel evant
| egislation, inplenmenting regulations, and adm nistrative rules that define
conditions of entry and national treatnent. Publications of adm nistrative rule

is particularly inportant in this respect. Failure to do so sinply |eaves
di scretionary power to a country to change rules over time allowing it to tighten
up entry requirenments at will, making it difficult for exporting countries to

defend their rights under the Agreenent. Furthernore, failure to make explicit
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the full universe of conditions applying to tenporary entry and stay that a
country has bound under the GATS allows it to apply different rules for nationals
fromdifferent countries. This, in turn, could result in de facto departures
fromthe nost-favoured-nation obligation, although GATS recogni zes that the sole
fact of requiring of visa for natural persons of certain Menbers and not for
those of others, shall not be regarded as nullifying or inpairing benefits under
a specific comm tment.

94. One of the problenms faced in the negotiation of GATS in the U uguay Round
was the lack of an information base on barriers to trade in services anywhere
conparable to that which had been devel oped for trade in goods. The MAST data
base bei ng devel oped by UNCTAD coul d assist in future negotiations, however, it
m ght al so be useful for individual countries to supplenent this information by
foll owi ng the approach adopted by sonme contracting parties in GATT for draw ng
up the original GATT Inventory of Non-Tariff Barriers, i.e. by seeking
information fromthe private sector, in this case business persons, who could
to report to their Trade Authorities specific exanples of difficulties
encount ered, which have frustrated their ability to supply services, as they seek
tenporary entry under the conditions set out in the GATS Annex.

95. The "enquiry points" to be established under Article Il of GATS should
provide a means for obtaining nore information on the various regulations
governi ng the novenment of natural persons. O potentially greater significance
are the "contact points" to be established by devel oped countries under Article
IV:3 which will respond directly to requests fromthe private sector, it would
appear crucial that such contact points provide information on regul ations
affecting the tenporary novenent of persons as well as the on the occupations
where a demand for such services is deened to exist in the country and where
enpl oynment or | abour market tests can be expected to be applied in a libera
manner . Furthernmore, the provision for tribunals for the review of
adm ni strative decisions affecting trade in services could make a nmjor positive
contribution in this context, if inmmgration regulations governing the tenporary
movement of persons were effectively brought under its scope.

() Service teams and project personnel

96. Al t hough, the enphasis, both in the GATS commtments, at the regional |eve
and in national |egislation has been on facilitating the tenmporary novenent of
skilled persons, there is still a significant novenent of |ower skilled workers
particularly on a seasonal basis, and often in the form of service teans.
Hi storically the use of the tenporary novenent of conplete service teans from
exporting to inporting country as a means to deliver a service has been one way
by which countries have secured needed services. Schenes involving the temporary
entry of service teans into Western European countries, usually from devel opi ng
countries, have been used nostly in agriculture (seasonally), and construction
and as well as shipping services. Germany, in particular, has a system all ow ng
it to enter into agreenents with service firns froma nunber of Eastern European
countries. Entry under those agreenents is nornmally limted to two years. In the
United States, such schenes have been nost inportant in agriculture. Japan is
now meki ng sone use of service teanms in the construction industry. In the Gulf
countries, such schenes tend to cover an even w der range of sectors including
education, nmedical services, private security, construction, manufacturing and
yet other industries. As of the |ate 1990, Egypt had nearly two m|lion workers
in that region, many enpl oyed under such schenes.

97. The benefit of schemes permitting tenporary entry of service teans are
numerous. From the point of view of exporting countries, they allow entry
irrespective of skill level in contrast to the entry visa schenes discussed

earlier in this report. Fromthe point of view of the inmporting country, they
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are an alternative to other recruiting schenes that mght be nore prone to a
| arge amount of slippage fromtenporary to permanent mgration. One of the main
i mpedi nrent to progressive |iberalization under this node of supply, particularly
when | ower skilled persons are involved, is the concern that such |iberalization
measures could lead to abuse, either by the enployers who mght use these

provisions to circunvent other obligations, i.e. such as m ni num wage or soci al
security obligations, or by the persons noving across borders who m ght seek to
remain in the host country illegally. The experience with the application of
regi onal and bilateral agreenents could be instructive in this case.

98. It could be helpful to identify effective safeguards that can be used to
protect inmporting countries agai nst permanent and/or illegal inmmgration. These

may be safeguards that are inposed on firns fromthe inporting country that hire
the services of foreign-originating service teans (e.g. sanction and penalty
schenes) or safeguards placed on exporters of service teans (e.g. safety bond
schenmes). The experience of regional and bilateral agreenents would al so be
instructive in this regard, with a viewto identifying selectively sectors where
countries mght make a GATS conmitnent to carefully crafted schemes allow ng for
the tenporary entry of service teans.

IV. CONCLUSIONS AND OBSERVATIONS

99. Li beralization of trade in services is an essential prerequisite for the
participation of developing countries and countries in transition in
international trade in services and their integration into the trading system

100. Liberalization neasures would be nore effective towards achieving these
goals if they were preceded by a national study or "audit" which would identify
priority sectors and assess the potential inpact of |Iiberalization. Such
liberalization should be acconpanied by a package of supporting neasures to
attract investnent to those sectors identified as priority in the sense that
efficiency, stimulated by conpetition, would have the greatest positive inpact
on the conmpetitiveness of other sectors and firns. Such l|iberalization could
eventual ly be bound into the GATS Schedules of Conmitnents, if possible, in
return for reciprocal comritnents by other countries.

101. The national study should also identify the policy measures needed to
assi st donestic firms to develop the capacity to conpete and to negotiate with
foreign firns, such as in the context of joint venture. Acconpanying |egislation
could set out the regulatory framework for such supportive neasures and, in
particul ar, seek to elimnate aspects of regulations which may discourage the
devel opnent of comnpetitive service firms.

102. Governments may wish to bring to the attention of the Standing Comm ttee
case studies of experiences with liberalization and its translation into
conpetitive service firms and increased service exports.

103. Most developing countries may find it difficult to derive the expected
benefits from Article IV of the GATS given their weak negotiating position in
dealing with developed countries and with TNCs. Therefore, it would seem
appropriate that the international comunity accept certain additional principles
whi ch woul d provide for supportive actions to assist the devel oping countries
to acquire a conpetitive capacity in the production and export of services and
to overconme difficulties in penetrating world nmarkets for services. To this end,
such supportive actions could include the foll ow ng:

(a) devel opi ng countries undertaking programres to |iberalize their services
sectors would be provided with financial and technical assistance to
enable their firms to acquire the capacity necessary to conpete in the
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domestic and export markets;

(b) a set of principles could be drawn up to set out how the objectives of
Article IV of the GATS could be achieved in practice, including guidelines
for foreign enterprises.

104. The freer international novement of personnel from devel oping countries
is essential to their effective participation in the globalization process and
their integration into the world econony and the international trading system
Governments should accept a set of principles ained at addressing specific
probl ens hindering such novenment, within the context of existing inmgration |aws
and regul ations and the GATS Schedul es of Commitments. The MAST data base shoul d
concentrate on including nmeasures affecting tenporary novenment and nmenber States
shoul d consi der active collaboration to this end.

105. The experience with the liberalization of the novenment of persons within
regional integration schemes should be studied in detail, as a possible guide
to future action at the nultilateral |evel.

106. CGovernments may wi sh to undertake surveys in order to identify the problens
met by their service exporters with greater precision so that remedial action
coul d be proposed.

107. On the bases of this information, a consolidated study on regines for
tenporary access of services suppliers could be prepared.
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1. See discussion in UNCTAD VII1, Analytical Report by the UNCTAD
Secretariat to the Conference TD/ 358, January 1992 UN sal es Publication
E.92.11.D. 3

1. See docunent TD/ B/ CN. 4/ 42.

1. Notably in TD/B/CN. 4/23; the nmore theoretical aspects of |iberalization
were exam ned in UNCTAD/ DTC/ 7 prepared in collaboration with the Wrld
Bank.

1. See TD/ B/ CN. 4/ 23.
1. Notably TDR/ 8.

1. The CAPAS programme is a capacity-building programme of technica
assistance to African countries focusing on services, initiated by UNCTAD
in 1992. Presently, ten African countries benefit fron1this progr anmme:
Beni n, Burundi, Chana, Guinea, Kenya, Nigeria, Senegal, Tanzania, Uganda
and Zi mbabwe.

1. EFDITS is a joint project on the Expansion of Foreign Direct |Investnent
and Trade in Services initiated by the Programre on Transnati ona
Corporations of the United Nations Conference on Trade and Devel opnent and
the World Bank to assist devel opi ng country policy makers in the area of
servi ces.

1. Tel ecommuni cations,transport, ports, warehousing, custons, utilities.

1. Exchange rate, fiscal treatment, trade |aws, customs control, support
to exports, image of the country as exporter and financing.

1. Investment capacity, technol ogical capacity, research and devel opnent
of products, production capacity, entrepreneurial capacity, training of
personnel, volune of the supply of exports, price, quality and tinely
delivery.

1. See for exanple, Bonamy J. and Catrice F. "La dynam que des services
aux producteurs dans | e dével oppenent économ que tunisien", August 1989.
Mexi co, Una Economnmi a de Servicios, UNCTAD/ I TP/ 58.

1. Included, textile, construction, chem cal products, metal mechanics and
food- processi ng i ndustry.

1. The follow ng national studies have been carried out: Les services au
Beni n; Les Services au Burundi; Services in Ghana; Les Services an Guinee;
Services in Kenya; Services in Nigeria, Les Services au Senegal ; Services
in Zi nmbabwe. (Reference to document nunbers)

1. See, for example, Sinmon Mdshiro and Brahi ma Sanou, Telecommunications
Policy and the GATS Negotiations: Methodological Note for a Case Study of
Selected African Countries, a report to CAPAS and | TU presented at the
CAPAS Phase |1 Kick-off Meeting, Harare, 16-17 March 1995.

1. These negotiations have been extended to 28 July 1995.
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1. The idea of negotiating commitnents with respect to Mddes of Supply (or
"delivery") was devel oped in UNCTAD/ TDR/ 8 (1988). The idea seens to have
been first nentioned in UNCTAD/ RAS/ CB. 7.

1. See Cezar Feketukuty "International Trade in Services: An Overvi ew and
Bl ueprint for Negotiation", Ballinger, Canbridge, MA U S A, 1988

1. See Supporting Paper entitled "Information on the Temporary mgration
regime (Laws and I nplenmenting regulations) in force in selected devel oped
countries".

1. See TD/ B/ CN. 4/ 24.

1. It should be noted that econom c needs tests are not confined to this
node of supply but are used to Iimt both investnent,( not only FD) and
trade in goods.

1. Based on information provided by the Canada' s Department of Human
Resour ces Devel opnent .

1. Data provided by the Canadi an authorities.
1. Quoted from20 CFR Ch. V (4-1-94 Edition) page 524.
1. Data provided by the U S. Departnent of Labor

1. The criteria relates to proof of citizenship and presentation of
docunent ati on denonstrating that the professional will be engaged in a
busi ness activity at a professional |evel and describing the purpose of
entry.

1. Procedure Advice Manual, Temporary Resident Visas and Entry Permits,
Number 8: Specialists (Class 414), Departnment of Imm gration, Loca
Government and Ethnic Affairs, 2nd Edition, March 1990, p. 6, item5.3

1. Data quoted in SOPEM, Trends in International Migration, 1993 Annua
Report (Paris: OECD Publications, 1994).

1. Source: CECD, The Tenporary Enploynent of Foreigners in France and the
Uni ted Kingdom Note by the Secretariat, Paris, 1994.

1. Requirenents such as whether applicants enter at prevailing wage rates
and working conditions lend thenselves relatively easily to objective

anal ysis. Average occupational wage rates and working conditions are
usual |y known t hrough governnment surveys and those surveys can be used as
obj ective reference points.

1. For exanple, using the figures quoted earlier in this section
somewhere in the vicinity of 65,000 in the United States for HLB visas;
around 25,000 to 30,000 in Canada for work permts of specialty personnel
around 20,000 for Class 414 visas in Australia.

1. For exanple, the United States admits approxi mtely 60,000 new Hl1-B
appl i cants per annum and assum ng that, on average, Hl-B visa hol ders
remain in the country three years, there is a total of perhaps, at nost,
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180, 000 hol ders of H1-B visas in the country at any one tine,i.e.about 1.5
tenth of a percentage point of a | abour market of nearly 120 mllion
enpl oyed.

1. Source: CECD, The Provision of Services and the Mouvement of Labour in
the Countries of the European Community, Note by the Secretariat, Paris,
1994.

1. For exanple, fees as high as $65 for a three day visit have been
reported.

1. For example, in France enployers are required to pay a average fee of
around FF970 for the granting of a work permit and an additional charge is
i nposed is the permt is extended.

1. This particular definition is drawn fromthe schedule of the United
States, but those of other devel oped countries are simlar

1. For example, the Schedule of the United States provides that the intra-
corporate transferee has had to have been enpl oyed at |east one year by his
conpany before transfer to the United States, in the current regulations,
the empl oyee has had to have been enployed at | east one continuous year
during the previous three years preceding his/her entry into the United

St at es.

1. (Class 414 in Australia's Procedure Advice Manual which is the
reference docunment that summari zes Australia's 1958 Mgration Act and its
| mpl ementi ng Regul ations).

1. (HIBclassification in the U S. Consolidated Federal Regulations, 8-CFR
Chapter 1, Part 214, 1-1-94 Edition).

1. Canada anended in Subsection 19(1) of its 1978 |Inplenmenting Regul ati ons
as revised on 1 Novenber 1984) to explicitly accompdate the category of
"service providers."” Subsection 19(1) lists individuals allowed to
tenporarily enter Canada w thout needing an enpl oynment violation (from

I mmigration) and an enpl oynent authorization (from Human Resources),

i ncludi ng individuals entering either as business visitors or as intra-
conpany transferees. The old text in Subsection 19(1) made reference only
to providers of goods, not services. The text was changed to read
"providers of goods and services."

1. For a detailed discussion of these categories, see Trade in Labor
Services and Temporary Movement of Personnel, op.cit. in footnote 1. There
have not been any significant changes in U S.law or regulations since that
report was prepared. The categories are defined in the Immigration and
Nationality Act of the United States (Reflecting Laws Enacted as of April
1, 1982) (Washington, D.C.: CGovernnent Printing Ofice, 9th Edition, Apri
1992). I nplenenting Regul ations are sunmarized in U S. Consolidated
Federal Regulations, 8-CFR Chapter 1, Part 214, (Washington, D.C

Government Printing Office, 1-1-94 Edition.)

1. These classes are defined in Australia's Procedure Advice Manual which
is the reference docunent summari zes Australia s 1958 Mgration Act and its
I mpl ementi ng Regul ations. See also, Trade in Labor Services and Temporary
Movement of Personnel, op.cit. in footnote 1. There has not been any nmjor
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changes in Australia's |laws and regul ati ons since that report was prepared.

1. See Visa Information (Mnistry of Foreign Affairs, Foreign Nationals
Affairs Division, January 1991.) This document is a partial English-

| anguage conpil ation of visa requirenents under Japanese |Imm gration Law
and | npl enmenti ng Regul ati ons provided by the Mnistry of Foreign Affairs.

1. See, Trade in Labor Services and Temporary Movement of Personnel,
op.cit. in footnote 1.

1. See Supporting Paper, op.cit..

1. Since Decenber 1989, the Departnment of |Immgration, Local Governnent
and Ethnics Affairs of Australia issues a Procedures Advise Manua
describing conditions of the entry of people to undertake business
negoti ati ons and di scussions in Australia according to business classes.
Thi s manual describes the |legislative framework, as well as the specific
| egi sl ati ve provisions governing the grant of a visa or entry permts in
t he specific business classes.

1. See Supporting Paper

1. Under NAFTA, Canada, Mexico and the United States have set-up a
mechani sm for bi-annual consultations anong the trade and i nm gration
authorities of the three countries to review possible frustrations
encountered by business persons in their tenporary novenent and i npl ement
renedi es that are consistent with the intent of the NAFTA agreement.

1. For more on this issue, see Thierry Noyelle and Beth Redfield,
Internationally Trade Labor Services in Africa, a Report to UNCTAD ( New
York: Col unbia University, The Ei senhower Center, Wborking Paper #91-05, My
1991).



