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I I I Competition policy as a stimulus for
enterprise development

1. COMPETITION POLICY AS A STIMULUS FOR ENTERPRISE DEVELOPMENT

George K Lipimile

Framing the issue

“Competition is always in danger. Since it is uncomfortable or even threatening,
business tries to avoid it. To use a metaphor: Competition is not a weed that
grows even if left alone; rather it is a cultural plant and needs continuous govern-
ment attention”.

Lachmann (1999: 19).

1. Introduction

Prior to 1990, most of the Southern African countries witnessed deterioration in their
standard of living arising from the general decline in their countries’ economic per-
formance. Despite economic reforms of the late 1980s and 1990s, these countries
continued to face the challenge of growing and diversifying their economy, while
simultaneously addressing widespread and worsening poverty levels.

One of the widely recognized principal obstacles to economic growth has been a
strong government presence in business through the huge parastatal sector, which
was estimated to represent over 80 per cent of the industrial and commercial activi-
ties of the country. An evaluation of these economic arrangements proved that the
parastatals were not contributing to sustainable economic growth and their contribu-
tion to the treasury was negligible in relation to the huge investment they repre-
sented. The parastatals were also not sustainable business ventures and in most
cases required government financial support. The governments of these states, there-
fore, saw it as prudent to reverse the status quo by making fundamental changes in
the organization of economic activity supported by the economic liberalization poli-
cies of the World Bank and the IMF. The timing and extent of these liberalization
measures has varied between countries. The measures resulted in widespread pri-
vatization, deregulation and internal and external liberalization.



172 Competition Policy as a Stimulus for Enterprise Development

In most Eastern and Southern African states, the history on the enactment of
competition law is still very recent. The advent of economic and political liberalization
in the region, dating from the 1990s, witnessed far-reaching market-oriented reforms
leading to considerable diminution in the direct role of the State in economic activity.
The central theme of this process was the switch from the system of central planning
or control of the economy to the use of market forces as the means to allocate
resources. It was anticipated that the “free play” of supply and demand would, in the
long run, determine market prices throughout the economy, allowing productive re-
sources to be allocated in an efficient manner. Structural adjustment programs were
adopted that included market-oriented reforms notably in the areas of deregulation
of prices, including the reduction or elimination of subsidies, administrative allocation
of key product inputs, privatization of public enterprises or state companies, as well
as the liberalization of trade and investment regimes. The common aspiration under-
lying these reforms was that reduction of government's direct involvement or inter-
vention in economic activity would, by providing enterprises with more freedom and
stronger incentives, stimulate entrepreneurial activity, business efficiency, produc-
tive investment and economic growth. It was also seen as a means of enhancing
consumer welfare through improved quantity and quality of goods and services at
prices determined by the market rather than by administrative decisions. It was ac-
cepted that market liberalization within appropriate regulatory and competition frame-
works is essential to sustain enterprise development.

In recognition of the major role of competition law and policy in the success of the
policy reforms, governments adopted competition policies and enacted competition
laws. For example, in the COMESA/SADC region, there are now six countries out of
22 that have adopted competition laws, most of which were introduced in the 1990s.
Competition rules were primarily designed to preserve an unrestrained interaction of
competitive forces that will yield enterprise development through the efficient levels
of investment in discovering new production technologies, new production processes
and new products. The role of competition law and policy was, therefore, seen to
provide strong incentives for achieving enterprise development through:

(i) Enhancing market access for new investors
(ii) Protecting the economy from restrictive business practices
(iii) Fostering economic efficiency and consumer welfare.

Lack of adoption of an appropriate competition law and policy, and the continued
protection of vested interests in developing countries has tended to have the nega-
tive effect of hindering enterprise development. This has resulted in lack of innova-
tion, increase in costs of production, slow adjustments and destruction of jobs.

This chapter seeks to provide a general overview of how national competition
policy promotion and the related challenges faced by developing countries have fur-
thered enterprise development. The paper starts with a brief discussion on the need
for the adoption of competition law and policy by developing countries (with an
emphasis on the COMESA region). The chapter further discusses some of the prob-
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lems encountered during the introduction of competition law and policy in these econo-
mies. Firstly, how has competition interacted with other enterprise development poli-
cies such as privatization, investment and small, medium and micro-enterprises
(SMMEs) policies? Secondly, to what extent do anti-competitive or exclusionary prac-
tices inhibit enterprise development? To answer these questions, the chapter re-
views a number of cases illustrating how the major elements of competition law, as
contained in most legislation of developing countries, had an impact on enterprise
development in the Eastern and Southern African countries. This has been illus-
trated by anti-competitive cases dealt with, particularly by the Zambian, Kenyan and
Zimbabwean Competition Authorities.

2. A case for competition law and policy

After the transition to market economies, developing countries realized that the ben-
efits of market-oriented reforms were likely to be fully realized only if enterprises
acted under the spur of competition, to create a level playing field by reducing barri-
ers to entry which originate from anti-competitive practices and that consumer wishes
and opinions were reflected in market performance. It was further recognized that
countries that had undertaken trade liberalization measures had every interest in
ensuring that the welfare and efficiency benefits arising from such measures are not
lost due to anti-competitive practices by firms. A well-functioning market mechanism
is essential in this respect. For example, price liberalization in the market dominated
by monopolies in the form of parastatal companies, unless specific efforts are made
to ensure the existence of competition, will end up with monopolistic price rises with-
out corresponding competitive price equilibrium. For the least developed countries,
the poor benefit directly from lower prices of the staple food. It is now accepted that
there is a link between measures to enhance competition in developing countries
and economic growth. However, empirical evidence from most developing countries
on mechanisms through which competition policy contribute to enterprise develop-
ment is rather scarce.

Competitive markets enhance the welfare of the general community by fostering
efficiency in production. Competition offers the promise of lower prices and improved
choice for consumers, higher economic growth, and increased employment opportu-
nities. This is why almost all developing countries are giving their full support to the
enactment and the establishment of a strong and effective competition policy in their
countries.

The ultimate objective of competition is the promotion of economic efficiency. In
developing countries, competition policy has greatly assisted in bringing about the
desired economic growth by introducing competitive measures and policies, which
promote economic efficiency by eliminating business practices which harm economic
efficiency. Competition policy “establishes broad principles that are designed to pre-
serve an unrestricted interaction of competitive forces that yield the best allocation of
resources, the lowest prices and high quality products and services for customers”.?
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In other words, competitive markets will enhance the capability of enterprises in de-
veloping countries “to produce goods that consumers need, in the quantities they
need, applying the most efficient production methods and marketed and distributed
in the most efficient manner”. ®

It is through the introduction of competition in the markets of developing coun-
tries that enterprises will be compelled to re-invest in new production technologies,
new production processes and new products. The promotion of productive, allocative
and dynamic efficiency will make enterprises in developing countries achieve econo-
mies of scale, enhance international competitiveness and promote Research and
Development capacities. At the same time, it should be recognized that it is not
always the ‘economies of scale’ or the ‘critical mass’ that encourage enterprises to
compete internationally, it is also important that there is domestic rivalry rather than
national dominance to create enterprises that are internationally competitive. Com-
petition stimulates increased efficiency in innovation, production, and resource use,
which in turn leads to enterprise development and increased aggregate welfare.
Further, competitive markets provide macroeconomic benefits. Competition provides
enterprises with incentives to adjust to internal and external shocks, and these indi-
vidual adjustments help reduce the cost of such shocks to the macroeconomy.*

3. Scepticism about the implementation of competition law and policy

Misconceptions, legitimate concerns, and in some instances, controversy have con-
tinued to persist regarding the introduction and enforcement of competition law and
policy in developing countries.

There is still lack of clarity on the interface between industrial and competition
policy. The two policies have tended to give incompatible objectives in their imple-
mentation. Whereas industrial policy may generally address the government’s sup-
port for specific industries, mostly by enhancing economic consolidation and inter-
vening in specific market sectors, competition policy on the other hand, tends to be
more universally applied to all sectors of the economy, to protect the general compe-
tition process and not particular competitors. This is in contrast with the industrial
policies of developing countries that justify the unequal treatment of various eco-
nomic actors in order to achieve economies of scale and gain efficiency.

In most developing countries, competition has not been fully accepted as an
economic tool. Itis regarded as a ‘foreign’ concept brought about by the conditionalities
of the World Bank and the IMF. To most developing countries, trade liberalization is
largely perceived to be one of the IMF and World Bank retaining policies threatening
their national policy space and largely favouring and being supported by multination-
als. Given the unpopularity these policies are currently receiving in most developing
countries, the introduction of competition has also continued to receive negative
comments. As one newspaper wrote: “the acceptance of these World Bank and IMF
terms is clearly a very painful decision by our government. We share the bitter feel-
ing of impotence that our government has in the face of these problems and difficul-
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ties... We say this because the programmes and policies the IMF and the World
Bank have been imposing on us and other poor countries have brought misery and
social upheavals”.®

The overarching challenge confronting competition authorities in developing coun-
tries, as a result, relates to their stature and standing within the ranks of key
stakeholders or interest groups as well as the public at large. They all, in other words,
struggle with correcting the various negative misconceptions and it is this that consti-
tutes the gravest challenge confronting competition authorities in developing coun-
tries. | shall attempt to reduce this diverse range of problems to a few main ones,
which continue to cause difficulties to the implementation and enforcement of com-
petition law and policy by competition authorities.

Box 1: Support for the establishment of competition law and policy in the COMESA member
states

“The local business communities of most Southern African states do not share the idea that effective
competition shall bring about the desired economic development in their respective countries. Results of
interviews with businessmen and government officials in different COMESA member states showed that
there was lack of knowledge or understanding of competition law and policy. Many were undecided about
whether their governments should divert resources from other scarce priorities to introduce competition
law and a competition authority in their country. With some exceptions, such as Kenya, Zambia and
Zimbabwe, citizens were not even convinced that lack of a regional competition policy constituted an
economic problem worthy of their respective government’s attention. While countries with national com-
petition legislation were more likely to cite competition law and policy as an important economic tool,
those who lacked the legislation were less likely to see competition as an important issue. The survey
was carried out in the 22 COMESA member states”.

Source: COMESA Consultancy Report on the establishment of the Regional Competition Regulation,
2002

The introduction and enforcement of competition law and policy in developing
countries has generated public concern. This disquiet has arisen because most
developing countries have yet to acknowledge the role of competition in develop-
ment. They do not see the benefits of competition to their fragile economies. “Devel-
oping countries have continued to argue that the enacting of competition law is a low
priority worth considering only after other more urgent policy measures have been
introduced”. ¢ The policy makers did not appreciate that the introduction of competi-
tion was necessary for rural development and is one way to reduce poverty and
hunger. Access to employment, education, health and social services still remain the
major issues of concern. It is important in this regard to remember that most African
states have pressing issues related to health, education and poverty alleviation and
have to develop programmes in these areas. Further, it is also argued that there are
equally important policies that promote competition without necessarily enacting a
specific competition legislation and establishing a competition authority. This argu-
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ment refers to other policies, such as liberalization of international trade, privatiza-
tion and deregulation.

Itis further evident that in most developing countries, competition policy is heav-
ily overshadowed by the need to protect local industries. Many of these countries
will strongly entertain the protection of certain industries under the misguided notion
of “destructive competition”. Their Governments continue to shield certain industries,
especially those owned by Government, from competition pressures. This also re-
lates to the question of unequal competition between large multinational corpora-
tions and domestic companies in developing countries. It is argued that the playing
fields are tilted in favour of multinationals that invariably have considerable market
power. On the other hand, the multinationals have accused governments of not cre-
ating a level playing field between themselves and national firms, which are govern-
ment supported, hence the multinationals’ demand for ‘national treatment’.

It is generally felt, and rightly so, that local industries are not strong enough to
withstand competition from foreign companies operating in the same markets. They
strongly argue that free markets will result in the demise of local industries. The
markets of the developing countries are characterized by inefficient technology that
can be easily displaced by the superior and efficient technology of foreign firms en-
tering the market. If trade protection were to be removed, these firms would collapse,
as they cannot stand international competition. The introduction of competition into
such weak economies would further limit their ability to base their economic develop-
ment on the promotion of national champions or the development of local entrepre-
neurial capabilities and other industrial policy considerations. In a nutshell, protec-
tionism of local industries is deeply rooted and highly publicized by the local commu-
nity and local business. This is a matter of vested interests. The argument continues
to receive great support from the politicians and non-governmental organizations
(NGOs).

The above arguments have been in most instances used to justify why govern-
ments in developing countries should give industrial policy precedence over the need
to effectively enforce competition law and policy. As a result, competition systems in
most countries in the region continue to be distorted by the Government through
regulations, interventions and lack of effective infrastructure.

On the other hand, it has been difficult, in those countries that have embraced
the concept of competition law and policy, to clearly demonstrate convincingly that
“competition works” in such economies and to show the actual benefits. The ques-
tion is how does one explain the occurrence of a particular phenomenon and at-
tribute the positive outcome to the enforcement of competition law and policy. It has
become imperative for developing countries to show the positive effects of competi-
tion enforcement on the markets.

In summary, for the creation of competitive industries in market-driven econo-
mies, new competition regimes should not introduce just another form of regulation
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of the market. A competition regime, however, will only bring positive results if it is
part of a broader industrial policy framework, which includes deregulation, trade and
investment regulation, and privatization.

It is important to understand that competition is one among several other tools
which government can utilize to bring about economic growth. Competition as an
economic policy tool can be used in isolation or in combination with other policy
tools, i.e. privatization, investment and deregulation. However, competition policy
has an extensive interface with other government policies. The nature of this inter-
face may be such that the aims of different government policies can be complemen-
tary, or be in conflict with competition policy. The presence of any form of govern-
ment intervention on the other hand can be a factor taken into account in competition
analysis.

4. Competition and privatization

In many instances, the objectives of the competition policy have always been in
conflict with the desired objectives of privatization. In most developing countries,
privatization, like competition, was strongly encouraged if not required under struc-
tural adjustment programmes of the World Bank and the IMF.

The uncoordinated approach by developing countries in the introduction and
implementation of the privatization policy on the one hand and the competition policy
on the other has continued to undermine their value in economic development. In
most COMESA/SADC countries, the emphasis on the privatization programme ini-
tially overshadowed the need to address competition issues during the early stages
of the liberalization programme. The delay in the introduction and implementation of
competition laws resulted in a situation where the privatization of public companies
had already commenced and was almost complete. The reason for this is simple.
The World Bank, who dictated the structural adjustment programme, at the time and
even up to now, had failed to recognize and appreciate at the time of implementing
the privatization programme that the two programmes are complementary and that
they should commence and be implemented at the same time.

Consequently, it was too late when it was realized during the privatization proc-
ess that if the sale of state-owned enterprises does not take into account the compe-
tition principles, the whole privatization process would end up turning the state mo-

Box 2: Competition versus privatization

“The IMF argues that it is far more important to privatize quickly; one can deal with the problems of
competition and regulation later. But the danger is that once a vested interest has been created, it

has an incentive, and the money, to maintain its monopoly position, squelching regulation and
competition, and distorting political process along the way... Whether the privatized monopolies
were more efficient in production than the government, they were often more efficient in exploiting
their monopoly position; consumers suffered as a result”.”

Source: Stiglitz (2002).
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nopoly into a private “hard-core” monopoly. This has now caused great worry to
many governments. There was also a thorny issue of local participation of the indig-
enous people in the purchase of public companies. It was evident that the local
people had no readily available local capital to purchase these companies. Further, it
was realized that most of the indigenous people did not have the financial muscle
required to buy these companies and later on invest in the capital goods and technol-
ogy required to operate larger companies. In spite of these constraints, governments
were still committed to the implementation of the privatization programme. The pri-
vatization programme above all, has become the most viable tool for attracting for-
eign direct investment in most developing countries. This is because it is multina-
tional firms that participated in the privatization policy and bought most of these
public companies.

The manner of sale of these public companies remains a major concern to com-
petition authorities. In most developing countries, there was failure on the part of the
policy makers to integrate the competition principles in the formulation of the privati-
zation process. Firstly, there was a need for the privatization policy to clearly specify
that during the privatization of state-owned enterprises, the privatization modes of
sale chosen should ensure that monopolies are not created. Consequently, the pri-
vatization authority should be obliged to consult the competition authority on the
competitive position of the market when selling a company, and/or there should be a
provision to compel it to take into account competition considerations.

Secondly, there is a need to remove policy conflicts in the manner of sale of
public companies. For a privatization authority, it does not matter to whom the priva-
tized company is sold or whether such a sale will lead to a concentration which will
create or strengthen a dominant position. Whereas for a competition authority, the
important consideration is whether or not such a sale shall impede competition in the
market. The privatization agency will seek to obtain the highest price for a state
enterprise on sale. The competition authority will be concerned about the effect or
the outcome of such a sale on the market. It is now accepted that it is not ownership
per se which is the main determinant of economic performance, but rather the de-
gree of competition in the market.

In this overall context, it is not difficult to accept why the need for competition
policy becomes crucial in the privatization process. In the new privatized domestic
economic environment, competition and regulatory policies become essential. The
failures of the privatization programme and its unpopularity among policy makers
has continued to impact negatively on any benefits associated with the introduction
and enforcement of competition law and policy. The interface between the competi-
tion authority and the privatization agency should be clearly defined in the respective
policies in order not to undermine each other or bring about a conflict of interests. In
the event where both policies are in place, it is important for the policy makers to
harmonize them by amending the relevant legislations to overcome this problem.
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5. Competition and investment

From the above, it can be seen that competition and investment policies share a
broadly compatible underlying rationale: they provide strong incentives for achieving
economic efficiency. Both policies provide a framework for encouraging international
flow of productive, long-term investment, which contributes directly and substantially
to economic and technological development, employment and economic growth. In-
vestment policy measures include microeconomic policy measures such as restric-
tion on foreign direct investment and ownership requirements aimed at enhancing
competition in the domestic and regional markets. In fact, a mainstream competition
law provides domestic and foreign investors with some assurance that they will find
a ‘level playing field’, thereby encouraging enterprise development and investment
in general.

Box 3: General critique of the privatization policy

“To ensure that citizen’s rights are protected, governments have the right and responsibility to
regulate the national economy. These powers should include the right to protect strategic areas of
their economies, finance, energy, and communication by establishing public enterprises. And the
right to protect sensitive areas known as the ‘commons’ — the environment, health care, culture —
through government-run public services”.

Source: Post Newspapers, Zambia

The effective enforcement of competition law and policy is an important element
of a successful industrial strategy since it opens up markets and places appropriate
pressures on producers to become more efficient. In addition, the existence of a
competition policy enhances a country’s credibility and attracts foreign direct invest-
ment since, from the perspective of potential investors, it helps to create a stable and
predictable environment. Foreign direct investment provides much needed resources
for developing countries. These include capital and intangible assets such as tech-
nology, know-how, access to markets, brands, managerial skills and entrepreneurial
ability that are essential for developing countries to industrialize, develop and create
jobs to alleviate the poverty situation in their countries.

On the other hand, competitive market forces ensure that there are sufficient
levels of investment in discovering new production technologies, new production
processes and new products. Competition encourages firms to perform better since
their chances of making a profit increase through innovations or technical advances
while penalizing poor performance and inefficiency.

In most developing countries, there is usually specific legislation dealing with the
investment policy of the country. It is important to note that FDI has been growing
rapidly in the world to the extent that ‘investment’ has become the principal organ
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linking economies of the developed countries to a number of national economies of
developing countries.

It has become evident that in the hope of creating a competitive environment,
certain private-sector policies in the form of investment incentives have discrimi-
nated against the local industries or local investors. Most legislation in developing
countries provides for certain measurable economic advantages (incentives) to cat-
egories of enterprises (mostly foreign firms) and, hence, has caused competition
distortions in the markets. These distortions manifest themselves in general incen-
tives such as tax holidays, exemptions from paying duties, site allocations, etc. This
should not be mistaken for a case of advocating for the abolishment of incentives to
foreign investment. Whenever incentives are offered to foreign investors, there should
be a corresponding offer of the same incentives to the local companies. Competition
policy requires that the treatment of investors should not be on discriminatory basis.
The investment law and policy should be conducive and equally accessible to all
enterprises, irrespective of nationality, i.e. whether foreign or local. It is important
when awarding incentives to foreign investors that the local investors in the form of
local firms enjoy the facilities as well as in cases where they make similar or substan-
tial investments.

Lack of competition considerations in the investment codes has allowed dis-
crimination against local investors. The local industries in developing countries lack
access to foreign capital, technological know-how and a competition culture. Most of
the investment laws require the local firms to bring into the country capital equipment
and finance which is unaffordable if they have to qualify for the incentives. Conse-
quently, it has always been the multinational companies and their affiliates who have
continued to benefit from the incentives. This has put local firms without any connec-
tion to foreign capital at a competitive disadvantage. The introduction of competition
law and policy has provided the disadvantaged local firms with an avenue where
they can lodge complaints of unfair competition and receive redress.

In any case, foreign investors are likely to penetrate those markets where they
are sure that there will be an effective legal framework to protect their investment. An
effective enforcement of competition offers the desired protection.

6. Small, medium and micro-enterprises

There is a growing recognition of the importance of small, medium and micro-enter-
prises (SMMEs) to the economies of developing countries. The development of
SMMEs is important for economic growth, poverty alleviation and the economic em-
powerment of the local communities. SMMEs tend to be concentrated in relatively
labour-intensive activities, so they play an important role in employing the growing
labour force and they alleviate the severe unemployment that threatens the survival
of the poor.
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Most competition laws of developing countries have a specific provision, which
addresses the small-scale sector. In these countries, the promotion of SMMEs is set
among the overall objectives of competition law and policy. This is because of the
realization in developing countries that the development of SMMEs is an important
factor towards the creation of jobs, generating wealth and the provision of satisfying
carriers for a growing number of entrepreneurs. For example, the competition legis-
lation of South Africa provides that: “the purpose of the Act is to promote and main-
tain competition in the Republic in order to ensure that small and medium sized
enterprises have an equitable opportunity to participate in the economy”.®

A competition law, which is properly enforced and applied universally across all
sectors of the economy, is likely to benefit and market the operations of small firms
more efficiently and contribute to the expansion of the SMMEs sector as a whole.
However, there may be strong reasons for some developing countries to exclude
SMMEs from the application of the law on the basis of objective and non-intrusive
criteria. These countries have opted for the protection and nurturing of the SMMEs or
have given some form of temporal protection to sunset industries from the applica-
tion of competition law. The rationale behind this type of protection is often to consoli-
date the small-scale sector, thereby reducing the negative effect of domestic compe-
tition as well as preventing large or dominant firms from driving out the small firms.
The Zambian, Malawian and Zimbabwean competition laws, which have included
this as their objective, acknowledge that this is: “to expand the base of entrepreneur-
ship”.

In view of the weak, uncoordinated and fragmented nature of the SMME sector
in most developing countries, it was felt prudent by the governments of these coun-
tries to exempt them from the application of competition law in order to accelerate
the development of this critical sector in their respective economies. It is recognized
that there is need to deliberately formulate policies and programmes whose imple-
mentation will eventually promote competition in the SMME sector. The governments
also realize that there should be a deliberate policy at specifically integrating the
promotion of competition in the SMME sector because without such a policy, the
sector will not develop.

The main reason for the exclusion is that the objectives of SMME promotion go
beyond the sphere of competition policy. It is realized that the SMME sector is an
informal sector, which employs a considerable number of people. The small sector
has all along been weak, uncoordinated and fragmented. Operators of small-scale
industries are desperately lacking in resource endowments such as finance capital,
access to credit, collateral security, as well as in basic artisanal production and busi-
ness management skills. In this connection, SMMEs cannot withstand competition
from multinational firms who reign superior on the market. Consequently, most de-
veloping countries have specific legislation on SMME development. These countries
have seen the need to enact within their national laws a law which comprehensively
addresses SMME issues and which aims to steer the development of a policy for this
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sector. In most developing countries the SMMEs have to a certain extent been able

to:

+ Create jobs at relatively low capital cost, especially in the fast-growing service
sector;

+ Provide a vehicle for introducing a more equitable income distribution;

+ Develop a pool of skilled and semi-skilled manpower as a basis for future indus-
trial expansion;

+ Improve forward and backward linkages between economically, socially and geo-
graphically diverse sectors of the economy;

+ Provide opportunities for developing and adapting appropriate technological and
managerial approaches;

+ Promote subcontracting arrangements and acting as ancillaries to large-scale
enterprises.

However, it should be recalled that competition law aims at facilitating competi-
tion among potential rivals by reducing artificial barriers to competition and by allow-
ing market participants to interact independently. Consequently, the protection of
SMMEs may in many instances harm consumers and may entail costs for the coun-
try. The protection of inefficient firms is deliberately preserved in the market, without
any guarantee that these SMMEs will succeed in being competitive and viable enter-
prises.

It is further important to mention that the competition de minimis principle affects
the application of competition law to the SMMEs. Most of the competition laws re-
quire that for any conduct or practice to be within the ambit of the law, there must be
an ‘appreciable’ effect on competition. An agreement or a practice, which has only a
small or minor effect on competition in the relevant market, may be regarded as de
minimis and, as such, outside the scope of the law. The de minimis principle by its
limitation nature has the effect of causing the activities of SMMEs to fall outside the
scope of competition law. It is common for competition authorities to introduce a
quantitative test of appreciability whereby agreements or practices engaged in the
production or distribution of goods, or in the provision of services do not fall under the
prohibition of the law, if the aggregate market shares held by all of the participating
undertakings (SMMEs) do not exceed a given threshold.

Competition has been the main guarantor for the sustained development of the
small-scale sector. A successful SMME strategy requires that the SMMEs effectively
compete with other operators in the market. The idea of protecting the SMME sector
from the general application of competition policy has the effect of having a direct or
indirect adverse impact on the development of enterprises in the national economy.
However, “The fact that a sector or a firm is partly subsidized or is protected for
industrial policy reasons does not mean that competition law cannot, as a matter of
principle, be applicable to this sector or this firm. Competition law can be applied to
practices which go beyond what is allowed by public authorities...”.® Competition
policy offers an effective mechanism against anti-competitive practices or abusive
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conduct by large firms, whether competitors, suppliers or buyers. Consequently, the
culture of competition should be embedded in the development and the running of
the small-scale sector to enhance enterprise development. Any incentives to this
sector should be done through completely separate legislation in order to preserve
the process of competition in the economy.

In conclusion, it is not necessary or desirable for developing countries to give
any special treatment to small and medium sized firms under their competition legis-
lation because there is already a greater degree of implicit protection of SMMEs in
the “rule of reason” approach. This in most cases is in addition to the de minimis rule;
suffice to mention that hardcore horizontal agreements are prohibited per se, regard-
less of the size of the firm.

7. Main elements of competition law with direct impact on enterprise
development

It is now important to look at the main elements of competition law as they are incor-
porated in the statutes of most Southern African states, while reflecting on how the
implementation and enforcement of these provisions has contributed to enterprise
development. The three major elements are the merger control provision, the restric-
tive business practices, and the abuse of dominant position. In general, the forego-
ing elements of competition law prohibit or provide a means for developing countries
to address conduct that may hinder enterprise development. It enables developing
countries to use the competition legislation to enhance enterprise development by
prohibiting conduct that does, or is likely to, restrict output and increase price, im-
pede market expansion or new entry, reduce product or service quality or stifle inno-
vation. Competition can also prohibit firms from obtaining market power through
mergers or any means other than skill, foresight, and industry.

7.1 Merger control provision™

In developing countries, mergers, if not properly monitored, can sometimes produce
market structures which are anti-competitive in the sense of making it easier for a
group of firms to cartelize a market, or enabling the merged entity to act more like a
monopolist. This is because in these countries, there are fewer firms in the market;
hence, it can become easier for them to collude. However, there is a belief in some
countries, particularly those with smaller markets and economies, that merger con-
trol is not necessary because it impedes the restructuring of firms trying to obtain the
“critical mass” necessary to compete in world markets, and that having a “national
champion” even abusing a monopoly position on the domestic market allows it to be
competitive in foreign markets. Therefore, merger-control provisions have a crucial
impact on market structure and enterprise development in developing countries.

For some of the countries in the COMESA/SADC region, it can be argued that
due to the smalliness of the economy, and more so to their lack of a strong industrial
or manufacturing base, they do not need a merger control regulation. Although this
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argument has significant merit, and is gaining growing recognition, the principle has
serious shortcomings, which need to be addressed. For example, it has been found
that monopolies might enjoy their monopoly rents at the expense of economic devel-
opment and domestic consumers without necessarily becoming more competitive
abroad. Studies have also shown that it is difficult for a business to become more
competitive in the global market when domestic competition is weak. Also, other
countries, again mostly developing countries, while acknowledging the importance
of merger control, feel that they have limited resources to embark on the full merger
investigations required for effective merger control.

On balance, the need for merger-control provisions is greater than the conven-
ience of their absence. Apart from the need to identify and prevent those mergers
that are harmful to competition, there is also the possibility that by not having a
merger-control system, a country might deprive itself of the legal powers to chal-
lenge foreign and domestic mergers which might have an adverse effect on its terri-
tory and thus undermine both the national and global competitiveness of its export-
oriented companies, including the ‘national champions’. Through the merger-control
regulations, developing countries are able to verify if the efficiencies produced by a
merger are sufficient to compensate for the harm to competition. When reviewed
properly by a competition authority, a merger can provide a better environment for or
attract investment in the identified sectors, with beneficial impacts on employment
levels.

Developing countries are ripe for active involvement in merger control given the
government’s agreed desire to embark on the privatization of the public enterprises
into a vibrant private sector. Experience in countries such as Zambia, Zimbabwe
and Malawi and many other developing countries that have undertaken the privatiza-
tion process has shown that foreign firms tend to take over competing domestic
firms. For example, a local public firm dealing in cement or sugar is likely to be taken
over by multinational firms engaged in a similar business activity such as Lafarge or
lllovo, respectively. Consequently, we have witnessed the turning of public monopo-
lies to private monopolies. Privatization in most cases does not lead to greenfield
foreign direct investment. Competition issues arise when local firms are at risk of
being taken over by foreign firms dealing in the same business. This creates stronger
private monopolies, which leads to market foreclosure. The merger-control provi-
sions under national competition law guard against the stifling of enterprise develop-
ment through anti-competitive mergers.

Mergers and other forms of acquisition have accounted for more than 80 per
cent of direct foreign investment in the Southern African states. The merger-control
provision has offered developing countries a facility to monitor and check the entry
into the national market of undesirable business behaviour. This allows domestic
firms not to be subjected to anti-competitive business practices which may lead to
their demise.



George K Lipimile 185

Box 4: Coca Cola Company/Cadbury-Schweppes merger

In December 1998, Cadbury Schweppes Plc of the United Kingdom sold to the the Coca Cola
Company (TCCC) of the United States of America its commercial beverage brands outside the
United States, Continental Western Europe and certain other territories worldwide. In December
2000, TCCC submitted to the CC in terms of section 35 of the Competition Act a merger applica-
tion for authorization of its proposed acquisition in Zimbabwe of beverage brands owned by Cadbury
Schweppes Plc.

The brands acquisition transaction was evaluated as a horizontal merger as defined in section 2
of the Competition Act. Consultations were made with the parties and other competition authori-
ties that had also considered the transaction in terms of their countries’ competition legislation,
i.e. the Australian Competition & Consumer Commission, the Zambia Competition Commission
and the Competition Commission of South Africa.

The Commission identified from a consumer survey undertaken that the relevant product market
was ‘ready to drink’ soft drinks of a carbonated and non-carbonated nature (TCCC had submitted
that the relevant product was all beverages, including tea and coffee, and even bottled water). In
that market the merging parties’ pre-merger market shares were 76.9 per cent (Coca Cola brands)
and 12.5 per cent (Cadbury Schweppes brands) resulting in a combined post-merger market
share of 89.4 per cent. It was however found that the proposed merger will not create a monopoly
situation in the relevant markets, which is highly contestable, nor will it lessen actual competition
in the soft drinks bottling and distribution industry. It was also found that the proposed merger had
considerable public interest benefits in the form of generation of foreign currency from the contin-
ued export of local beverage brands such as the Mazoe brands, creation of employment, more
efficient use of resources and the continued availability of Schweppes brands on the market.

The Commission therefore authorized the transaction subject to conditions, which included that
the Coca Cola Company undertake to purchase Schweppes Zimbabwe Limited as a going con-
cern and to establish an appropriate shareholding structure (to include indigenous shareholders)
to oversee the operations of the new company to be formed; that the Coca Cola Company under-
take to maintain the local Mazoe and Calypso brands on the Zimbabwean market and develop
them into regional brands with wider circulation; and that the Coca Cola Company undertake to
promote and develop Zimbabwean suppliers and supplies with respect to the raw materials nec-
essary to produce the finished product brands.

An Undertaking to the above effect was signed between the Competition Commission and the
Coca Cola Company on 30 May 2001.

Source: Competition Commission, Zimbabwe

Cross-border business transactions, including investment and business concen-
trations and alliances are now becoming the norm in the region, thereby justifying
merger control at the national level. Without an effective national competition law
and policy, the domestic firms may form anti-competitive alliances to make it difficult
for foreign firms to penetrate the local markets. The merger notification approach of
Zambia, Zimbabwe and Malawi has a lot of merit and could be justified to control
anti-competitive mergers.

For instance, the global Coca Cola/Cadbury Schweppes merger was reviewed
in the COMESA region by the competition authorities of Zambia and Zimbabwe. The
merger was notified to, and reviewed by, the two competition authorities separately
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even though its effect was regional in view of the almost free trade between COMESA
Member States. In the case of Zimbabwe, the merger was approved with certain
conditions, which included partial divestiture and undertakings on the part of the
merging parties to develop local beverage brands. In Zambia, the merger was also
conditionally approved but with different undertakings “aimed at enhancing competi-
tion, including the obligation on TCCC (The Coca Cola Company) to notify its exclu-
sive dealing arrangements, restrictive territorial allocation agreements and stop price
fixing arrangements”. In doing so, the competition authorities tried to ensure that the

Box 5: The takeover of Cadbury Schweppes by Zambia Bottlers Ltd
Introduction and relevant background

The Coca Cola Company (TCCC) and Cadbury Schweppes (CS) Plc signed an agreement for the
purchase by TCCC of the CS commercial beverages brands and the trademarks outside the
United States, continental Western Europe and a few other countries. In Zambia, TCCC lodged a
notification under Section 8 of the Act to acquire Cadbury Schweppes Zambia (CSZ) Limited.
TCCC produces carbonated soft drinks in Zambia, while Cadbury Schweppes produced both
carbonated and non-carbonated drinks, as well as clear beer (whisky black).

Major findings

TCCC had a 92 per cent market share in carbonated soft drinks in Zambia, while CSZ had 8 per
cent. Their products are almost perfect substitutes. Imports of competing products are negligible
and are mainly done by Kazuma Enterprises on a niche-market basis, including Pepsi products
from Namibia. The takeover of Cadbury Schweppes brands in Zambia by TCCC was to effectively
eliminate competition and any possible entry into the carbonated soft drinks market in Zambia,
especially since ownership and or authorized use of patents and know-how are key to success in
the sector. However, Cadbury Schweppes Plc had not made substantial investments in Zambia
and had only awarded the Zambian operation a franchise to use its trademark and beverage
brands. The Zambian operation needed re-capitalization. The parties submitted that TCCC would
infuse its expertise in the beverage sector and assist CSZ achieve efficiencies. Third-party con-
cerns were raised regarding the concentration of economic power in TCCC in Zambia as well as
the future of Goldspot in Ndola, which is an SME with a TCCC franchise for secondary brands.

Commission decision

There existed entry barriers in the carbonated soft drinks market in Zambia, even before the
notification of this transaction. In Zambia, the transaction entailed elimination of a vigorous com-
petitor by TCCC and consolidation of TCCC market power and likely abuse of the same in relation
to distributors and retailers. However, CSZ required re-capitalization. CS had already sold the
brands to TCCC and CSZ did not have the franchise to produce the brands. Closure of CSZ would
have had worse effects on both the social and economic spheres in the country. The transaction
was authorized with conditions, which included the following:

*TCCC was to cease operation of any exclusive dealing and territorial restraint arrangements in
Zambia;

*TCCC shall not fix prices or excessively advertise the recommended price;

*TCCC and cooperating bottlers in Zambia would continue to comply with the provisions of the
Competition and Fair Trading Act.

Source: Zambia Competition Commission




George K Lipimile 187

merger has not had a negative impact on enterprise development. It should, how-
ever, also be noted that while the merger affected other COMESA countries such as
Uganda and Malawi, the absence of merger-control provisions in those countries
prevented it from being notified and reviewed by the affected countries. As such, the
countries could not obtain countervailing concessions on the merger's consumma-
tion as Zambia and Zimbabwe did. Enterprises in Uganda and Malawi could not be
protected against potential negative effects of the merger

Box 6: Rothmans of Pall Mall/British American Tobacco merger

In January 1999, British American Tobacco (BAT) Plc of the United Kingdom announced that it
had reached an agreement with the shareholders of Rothmans International, Compagnie Financiere
Richemont AG of Switzerland and Rembrandt Group Limited of South Africa to merge their inter-
national tobacco businesses. Subsequent to the completion of the international merger between
BAT and Rothmans International, Rothmans of Pall Mall (Zimbabwe) Limited in September 1999
applied to the Competition Commission in terms of section 35 of the Competition Act, 1996 for
authorization to acquire the entire issued share capital of British American Tobacco Zimbabwe
Limited.

The merging parties gave as one of the reasons to merge the declining market for cigarettes in
Zimbabwe. It was presented that the Zimbabwean manufactured cigarette market had declined to
such an extent that it was no longer big enough for the continued viability of two manufacturers as
evidenced by the poor performance of BAT Zimbabwe Limited in its financial year ended 31 De-
cember 1998.

The case was evaluated as a horizontal merger as defined in section 2 of the Competition Act.
Through its investigations, the Commission noted that although the merger would result in a
creation of a monopoly situation in the relevant market (i.e. the manufactured cigarette market), it
had other public interest benefits. Section 32(5) of the Competition Act includes as such benefits
the creation of greater economies of scale resulting in more efficient use of resources, the genera-
tion of foreign currency through exports, and the stabilization of product prices on the local mar-
ket. The failing firm defence put forward by the merging parties was also considered a strong point
in this connection.

The Commission therefore authorized the merger with certain conditions aimed at alleviating the
adverse effects of the monopoly situation created. The conditions related to the disposal of sur-
plus cigarette-making equipment to third parties interested in entering the Zimbabwean cigarette-
making industry and constant surveillance by the Competition Commission of future cigarette
price increases, with price rises needing the Commission’s justification, while the monopoly situ-
ation created remains in existence.

Source: Competition Commission, Zimbabwe

Itis interesting to note that the same transaction, which was global in nature, was
also assessed by the Zambia Competition Commission (Box 5). It is important to
note that both Zimbabwe and Zambia in their respective assessment of the transac-
tion had authorized the transaction on condition that the relevant market is not fore-
closed by restrictive business practices by the merged firm. Zimbabwe further gave
a condition that the merged firm undertakes to promote and develop Zimbabwean
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suppliers in the supply of the raw materials necessary to produce the finished prod-
ucts. It is evident that the competition authorities in their respective countries were
addressing the need to promote enterprise development and linkages with the SMMEs.

The competition authorities of Zambia and Zimbabwe also separately reviewed
the global Rothmans of the Pall Mall/British American Tobacco merger. The Zimba-
bwean authority approved the transaction with conditions of both a structural nature
(partial divestiture aimed at promoting new entry into the cigarette-making industry)
and behavioural nature (undertakings not to increase cigarette prices for a specific
period of time). The Zambian authority unconditionally approved the merger since it
was found that “the concentration was likely to enhance competition as market offer-
ings were likely to be enlarged in terms of brands”. In both cases, competition law
was used to promote enterprise development through expansions of the sector.

Box 7: The takeover of Chilanga Cement by Lafarge of France

The Commonwealth Development Corporation (CDC) and Pan African Cement (PAC) notified the
Commission under Section 8 of the Act of their intention to sell their 50.1 per cent shareholding in
the Chilanga Cement PLC to Lafarge SA of France pursuant to a Sale and Purchase Agreement
entered into by the parties on the 4™ December 2000. The Commission first rejected the transac-
tion because Lafarge had failed to show how the transaction was to produce benefits to the
economy. Lafarge did not also give undertakings that guaranteed continued operation of the
Chilanga Cement plants in the presence of fears of Lafarge using Chilanga Cement as a raw
material source with supply of cement in Zambia coming from outside. Chilanga Cement is the
only cement producer in Zambia, with substantial upstream and downstream integrations to SMMEs.

The Board of Commissioners reviewed the second submission from Lafarge and conditionally
authorized the transaction after Lafarge gave substantive Undertakings to the Commission, which
included the parties committing the following:

+ To increase production at Ndola to 85 per cent capacity utilisation within the next 3 years of the
date of this Undertaking.
+ To supply cement to Burundi at an ex-works price no higher than Mbeya’s ex-works price for
the Burundi or Great Lakes Regional market.
* Recognizing the fact that Chilanga has capacity constraints, the supply of cement will be on a
priority basis as follows: the first priority will be the local market, particularly on the Copperbelt,
the second will be DRC and the third priority will be Burundi for Ndola works.
+ While in pursuit of its corporate goals, Lafarge and Chilanga Cement PLC will endeavour to be
compliant with the Competition and Fair Trading Act, CAP 417 of the laws of Zambia and imple-
ment a compliance programme under the management of a senior executive at both works as
the Compliance Officer.
+ Not to use methods of price announcements which have the effect of price fixing.
+ Not to operate exclusive distribution contracts without notifying the Zambia Competition Com-
mission.
+ That within 3 months of the signing of this Undertaking, develop for consideration by the Com-
mission, a Trade Practices Program.
Further, Lafarge was to make a mandatory share offer to the minority shareholders who would
want to sell their shares, in accordance with the stock exchange regulations.

Source: Zambia Competition Commission
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Other notable examples include the acquisitions by Lafarge of France of major
cement companies in Zambia, Zimbabwe, Tanzania and Malawi. Even though the
acquisitions had the effect of drastically changing the structure of the whole regional
cement market, individual countries on national rather than regional considerations
reviewed them separately. In Zambia, Lafarge had to give undertakings to the com-
petition authority that due to capacity constraints; priority for the supply of cement
shall be the local market before consideration of exports. There was to be an in-
crease of productive capacity within a stipulated time, and that the price of cement in
Zambia shall not be disadvantaged by the production of cement by other subsidiary
plants in the region. Again, we witnessed pre-conditional approval of the mergers in
Zambia and Zimbabwe who had competition laws in place. Both countries were aware
that Lafarge the biggest producer of cement in the world, could, if not regulated
properly, foreclose enterprise development in the sector. Lafarge was made to in-
crease production by rehabilitating plant and machinery in their respective countries.

The research carried out by COMESA/SADC in its member states revealed that
in countries without the enforcement mechanism of competition rules, mergers have
produced market structures that have made it easier for a group of firms to cartelize
the market, and this has enabled the merged entity to act more like a monopolist. It
is evident that if Botswana had a competition law at the time of the merger of Metro
and Safelina, " the merger could have been assessed differently. It was also ob-
served that most of these countries have very few firms in their markets; hence, it is
attractive for these few firms to merge in order to avoid competition among or be-
tween themselves.

Similarly, the Lafarge takeover of cement plants in Tanzania and Malawi could
have received a competitive scrutiny if the national competition authorities had been
operational. It is evident that the competition concerns which were addressed by
both the Zambian and Zimbabwean national competition authorities could also be of
concern in Tanzania and Malawi. Further, the undertakings given by Lafarge to both
Zambia and Zimbabwe could have an uncompetitive effect in neighbouring countries
especially those without competition law and policy. The conditionalities by both Zam-
bia and Zimbabwe clearly show that a country is able to direct the FDI coming into
the country, and that competition law can be used to stimulate development into
sectors which were currently foreclosed.

The Southern African states require an effective merger-control regulation given
the advanced stage they have reached in integrating the economic activities of the
region, particularly in the area of trade cooperation. Cross-border business transac-
tions, including investment and business concentrations and alliances, are now be-
coming the norm in the region, thereby justifying merger control at the regional level.
There is, therefore, great need for an effective enforcement of the merger-control
provisions in the national competition laws in order to deal with cross-border transac-
tions and to direct investment in a competitive manner in the national economies.
The maijority of developing countries will find it difficult without national competition
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laws to stop anti-competitive behaviour by the local subsidiaries of merging multina-
tionals in industrial countries. These multinational corporations may behave com-
petitively in Europe because of the effective competition rules but may indulge in
anti-competitive practices in developing countries.

Box 8: Pretoria Portland Cement/Portland Zimbabwe Merger

In August 2001, Pretoria Portland Cement Company Limited (PPC), a leading cement manufac-
turer incorporated in the Republic of South Africa, filed an application with the Commission in
terms of Section 35 of the Competition Act for authorization to acquire the entire issued share
capital of Portland Holdings Limited (Porthold or Unicem), the leading cement manufacturer in
Zimbabwe. Anglo American Corporation, the largest shareholder of Porthold, wanted to re-focus
its operations on its core business activities (principally mining) and was disposing of its non-core
investments. PPC on the other hand wanted to increase its cement investments in the Southern
African region in the face of stiff competition from Lafarge S.A. of France, which had recently
acquired Blue Circle Industries cement plants in Zambia, Tanzania, Malawi and Zimbabwe.

Investigations revealed that this horizontal merger did not change the structure of the cement
industry in Zimbabwe. Porthold remained the leading player with about 50 per cent share of the
market, followed by Circle Cement (28 per cent), Sino-Zimbabwe (15 per cent) and ZimCement (7
per cent). The merger, therefore, did not create a monopoly situation nor did it lessen the degree
of competition in Zimbabwe since PPC was then not a participant in the Zimbabwean cement
market. PPC was only stepping into the shoes of Anglo-American Corporation. The Commission
also accepted the efficiency reasons given for the merger and found other public interest benefits
arising from the transaction such as: (i) additional efficiencies in production; (ii) introduction of a
wider range of cement products; (iii) significant inflows of foreign currency into Zimbabwe from
PPC’s plant modernization programme; and (iv) promotion and maintenance of effective competi-
tion in Zimbabwe and the region. One concern raised from stakeholder submission, however, was
the possibility that PPC, or any other company that could subsequently acquire Porthold from
PPC, could close down the Zimbabwean plant and supply cement from South Africa given the
surplus capacity existing in the South African cement market.

The Commission therefore authorized the merger on two conditions, that PPC should honour its
commitment to maintain Porthold and continue the production of cement in Zimbabwe; and should
PPC in future decide to dispose of Porthold by sale or otherwise, such disposal should be subject
to the condition that Porthold will be maintained and continue producing cement in Zimbabwe,
and that PPC should inform and consult the Commission of any such disposal before proceeding.
The conditional authorization of the merger was accepted by PPC and was embodied in a written
Undertaking between that company and the Commission.

Source: Competition Commission, Zimbabwe

7.2 Restrictive business practices

Most developing countries with competition policies have enacted laws, which iden-
tify a range of permissible and impermissible horizontal and vertical restraints and
exercises of market power by firms in a dominant position. These restrictive busi-
ness practices can, if left alone, not only harm the domestic economies and domestic




George K Lipimile 191

consumers of developing countries but also harm enterprises seeking to develop or
gain access to the international markets.

Consumers International observed that “rivalry between firms can take place
fairly through striving for greater efficiency and innovation or through producing higher
quality goods to secure a greater share of customers. But a company can also com-
pete unfairly through predatory pricing, exclusive dealing, or forming cartels with its
competitors in order to dominate the market’. > These types of restrictive business
practices are seen as unfair, or anti-competitive, because they distort competition in
the market in order to maximize profits. It is competition law which regulates busi-
ness activities in order to prevent and prohibit, in certain circumstances, anti-com-
petitive behaviour which may hinder the growth of the economy in developing coun-
tries.

The COMESA/SADC market is endowed with a majority of countries without
competition law and policy. In such a market environment, restrictive business prac-
tices often occur with the blessing or encouragement of the national governments. In
these countries, exclusive dealing contracts and other exclusionary practices have
effectively closed the markets and in some cases acted as barriers to a market.

The restrictive business practices in such an environment are also encouraged
by lack of enforcement by domestic competition authorities. Moreover, lack of en-
forcement by a competition authority may also give tacit approval to private firms that
their anti-competitive behaviour is allowable. “Government policy makers may even
be more pro active and encourage firms to allocate market share or develop inter-
locking distribution networks in the belief that such actions will stabilize or benefit a
domestic industry in the early stages of its development”. '

One important factor of the COMESA market is the absence of a strong manu-
facturing sector. The structure of wholesale and retail distribution and the strong
presence of South African retail franchises have evolved rapidly in recent years.
Regarding distribution, the domestic market is characterized by the following trends:
+  Concentration, expressed in terms of a reduced number of larger operators, and

closer vertical links between manufacturers, wholesalers and retailers. This is

the case in the sugar, beer, cement and energy sectors in most COMESA coun-
tries.

+ Development of networks of independent traders, primarily in reaction to trends
towards concentration and the growth of large integrated groups originating from
South Africa. In general terms, retailers without dedicated facilities and the ca-
pacity to bypass the wholesaler (mostly the local businessmen) are unable to
compete with the major retail groups (South African firms) in terms of price and
service.

+ A general reduction in the number of independent local distributors or traditional
wholesalers, whereas the concept of wholesaling is slowly dying off and over-
taken by strong multinationals.
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+ A series of transformation in the retail sector — an increase in number of hyper-
markets, a rise in franchising and a proliferation of forms of distance selling which
excludes local businessmen is a prominent feature.

+ The above factors have the effect of hindering enterprise development in devel-
oping countries. That is why most competition laws address these restrictions in
order to eliminate them from the market.

The economies of these countries reveal a special market phenomenon, which
requires COMESA member states to focus their competition law to regulate markets
efficiently. Most restrictive business practices are divided into either horizontal or
vertical restraints practised by the major firms in the market. Given this dilemma, it is
important to elaborate on those and other types of arrangements and competition
cases, which are prevalent in the markets of some of these countries and have been
found to be harmful to the growth of industries.

7.2.1 Vertical agreements and market access

Vertical restraints have repeatedly given rise to competition concerns in the COMESA/
SADC region due to the several multinationals which possess market power operat-
ing in the region and the various agreements entered into by the key market players.
Generally, vertical restraints refer to arrangements or agreements between opera-
tors at different stages of the production and marketing chain.

Before the introduction of competition laws, foreign and domestic firms operating
in the COMESA/SADC region had entered into contractual arrangements with dis-
tributors of their products that placed some limitations on the ability of the distributors
to handle the products of competing manufacturers or to sell products outside a
particular territory. This was common with transnational firms who enjoyed a mo-
nopoly position in the region in the clear beer, cement, sugar and soft drinks sectors.
In most cases, these firms inherited distribution chains all over the country, which
were made possible by the previous parastatal status or government involvement in
businesses.

Similarly, under such a market environment, vertical distribution practices also
prevented a foreign entrant (as well as a domestic firm) from developing the distribu-
tion networks necessary to penetrate a market.

During the post-privatization period, it became apparent that the continuation of
the restrictive business practices by the new private firms had the effect of restricting
the growth of industries. For example, a new entrant firm was required to establish a
new distribution network to run parallel with the existing one. This was the case of
the monopoly status of the clear beer firms in Zambia, Malawi and Zimbabwe. It
became difficult for new firms to enter the market due to the increase of the cost of
entry or they were precluded from entry by existing dominant firms. During the as-
sessment of the takeover of the Coca Cola Company by South African Breweries
PLC, the competition authority in Zambia commented that: “the Commission has
observed that the Coca Cola Company has in the past abused its dominant position
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mostly by means of vertical restraints. Through vertical restraints, the company strictly
controls the contact of all downstream distributors... The practice is nothing more
than a selective distribution and an exclusive distribution system where a distributor
has the exclusive right to distribute a product within a specified territory or to a cat-
egory of customers”.

In Zambia, and most probably in the other countries in the COMESA/SADC re-
gion, there is evidence that the key monopoly firms in their respective markets have
managed to keep imports out of their home markets. These firms have done this
through the control of the local and regional distribution networks via vertical inte-
grated structures in the respective countries in which they operate. They have fur-
ther restricted the cross-border redistribution of their products among countries in
the region. For example, through a company policy, a third-party resident in Zambia
cannot import clear beer from South African Breweries in South Africa. The only
authorized importer of South African Breweries beer products in Zambia is its sub-
sidiary firm, Zambia Breweries. This has, as a result, foreclosed import competition
in clear beer from South Africa.

The establishment of national competition authorities in these countries had to
challenge the existence of anti-competitive practices by the private monopoly firms
in their respective countries. The removal of the exclusive distributorship agreement
and territorial restrictions allowed more entrepreneurs to enter the market. The com-
petition authorities of Zambia and Zimbabwe compelled the brewery companies and
other dominant firms not to use their dominant position as suppliers to coerce inde-
pendent distributors and/or retailers from buying or distributing competitive imports
or other products. In so doing, there was an expansion of entrepreneurship and the
unemployed youth in the respective countries were able to engage themselves in
businesses by distributing the various products. Further, due to the increased number
of distributors, the products became easily available on the market and a distributor
was able to keep various products from different manufacturers under one roof thereby
offering the consumer a choice. The creation of employment also had a positive
effect on poverty levels in the communities. In Zambia and South Africa, to comply
with competition rules, the distribution network of clear beer and carbonated soft
drinks has been contracted out to the local communities. To enhance competition
among the distributors, the supplier has gone further to give loans to the micro-
distributor to purchase vehicles. Such schemes have created employment and brought
wealth into the communities.

7.2.2 Horizontal agreements

Horizontal Agreements refer to implicit or explicit agreements between firms compet-
ing with identical or similar products in the same market. Horizontal agreements
commonly referred to as hardcore cartels may involve two or more domestic enter-
prises attempting to fix prices or otherwise limit competition in local markets through
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bid-rigging agreements, customer allocation agreements and output restriction agree-
ments.

Box 9: Exclusive dealing arrangements between Hybrid Poultry Farm and Galaunia Farms
Limited

During investigations into alleged cartel activities in the poultry industry in Zambia in 1998, the
Commission became aware that there existed restrictive business arrangements involving Hybrid
Poultry Farm (HPF — a day-old chicks rearer with 60 per cent market share then), Galunia Hold-
ings Limited (GH — a commercial chicken broiler rearer), and Tamba Chicks (Tamba — a day-old
chicks rearer with 30 per cent market share then). ZCC advised the parties to notify the said
exclusive agreements as required under the Competition and Fair Trading Act Cap 417 of the
laws of Zambia. At the time, parallel investigations were launched on the sale of Tamba Chicks.
GH management was interviewed.

During the investigations it was revealed that in the sale of Mariandale Farm, which specializes in
the raising of Day-Old Chicks (DOC) into table birds, HPF required GH to only purchase DOC
from itself. Further, GH was also required to consider HPF's right of first refusal should it intend to
resell Mariandale Farm. GH was also not allowed to raise any type of poultry, at the farm, apart
from broiler chickens, including the provision not to go into the business of a chicken hatchery.
The parties also agreed that GH should be accorded the right of first refusal should HPF intend to
sell some of its shares and that HPF should be given the first right of refusal to participate in an
out-growers scheme should GH come up with one. The ZCC noted that the parties to this transac-
tion are the two leading players in the poultry sector’s upstream (HPF) and downstream (GH) sub-
sectors. HPF is the dominant producer of DOC in Zambia with a 60 per cent market share. GH
with its Mariandale and Diamondale Farms has an uptake of 48,000 DOC per week and hence is
the largest buyer in the poultry sector.

The exclusive dealing arrangements appear to have been over and above the offers each party
made and hence the considerations made by the other. The excesses hinge on the ulterior mo-
tives of the parties in as far as the poultry sector is concerned. The parties seem to have taken
advantage of their dominant market positions upstream and downstream — where each party was
dominant. The parties were, both by motive and concerted practices, foreclosing competition both
in the DOC, table birds (broiler) and frozen chicken.

These practices were in direct contravention of Section 7 of the Act and have the tenets of distractive
cartel behaviour. The Board of Commissioners found all the exclusive dealing provisions in the
sale and purchase agreements by the parties anti-competitive and nullified them.

Source: Zambia Competition Commission

The maijority of developing countries, which have adopted competition laws, have
despite significant differences in the scope of these laws, demonstrated clear con-
sensus that hardcore cartels should be uncovered and prohibited. The rationale be-
hind the prohibition is that such agreements serve no purpose other than to shift
surplus from consumers to producers, at the cost of dead-weight losses, organiza-
tional inefficiencies and rent-seeking. In such a market environment, it is difficult for
enterprises to register growth.




George K Lipimile 195

Box 10: Investigations into allegations of horizontal restraints between the Kenya Associa-
tion of Hotel Keepers and Caterers versus Wines & Spirits Distributor (Coast Branch)

Pursuant to section 13 of the competition legislation the Chief Executive of the Kenya Association
of Hotel-Keepers and Caterers (KAHC) lodged a complaint on 26" September 1994 to the Minis-
ter through the Commissioner, alleging that there was a meeting by the National Distributors of
Wines and Spirits Association (Coast Branch) held on the 29" June and 7™ July, 1994, at which
resolutions were passed that contravened the Restrictive Trade Practices, Monopolies and Price
Control Act section 7(1) (b)(iii) by recommending to its members to fix prices.

The evidence presented was a copy of the minutes of the proceedings, which revealed that the
law, as stated above, had been contravened — the minutes had been signed by eight (8) members
with their respective rubber stamps bearing their names and addresses. In this instance, the
Commissioner invoked section 15 (1)(a) informing the distributors that allegations have been
made and that specific evidence was presented to substantiate the allegations. Hence, the dis-
tributors were required to comment on the alleged resolutions and indicate what remedies they
proposed to bring their trading practices into conformity with the Act within fourteen (14) days
from the date of the Commissioner’s letter.

Only one member responded within the stipulated time. The members also ignored a second
reminder to deliberate on a consent agreement. The Commissioner then invoked section 16,
which requires the holding of a hearing on the desirability and contents of proposed recommenda-
tions of a Ministerial order regulating the trade practices in question. This was to be done on 9"
February 1996. However, this meeting was attended by only two of the expected eight members
of the association. Consequently, the Commissioner, under section 17 of the Act, recommended
that the following issues regarding the institution of a Ministerial order be formally gazetted:

(a) that the resolutions passed by the National Wines and Spirits Distributors (Coast Branch)
during their meetings held on the 19" June, and 7" July, 1994 were in contravention of section
7(i) (b)(iii) of the Restrictive Trade Practices, Monopolies and Price Control Act in so far as trade
agreements in restraint of trade are concerned and should therefore be rescinded immediately.
(b) that the distributors shall cease to make and enforce joint decisions that infringe any section
of the Restrictive Trade Practices, Monopolies and Price Control Act, unless there is valid com-
mercial reason that should be notified through the Commissioner after such decisions are made.
(c) that the distributors shall publish a circular in the three (3) local daily newspapers indicating
that the decisions made during the said meetings shall not apply during the course of trade in
Wines and Spirits within Kenya and a copy of such publication be sent to the Minister for Fi-
nance.
The Minister concurred with the said recommendations and hence the gazettement of the order
on 27" February 1996 copies of which were sent to all member of the association. This case is still
open because there is no evidence to show that the distributors complied with the Ministerial
order especially part (c).

Source: Kenya Monopolies and Prices Commission

Although almost all the countries have legislation against hardcore cartels, the
developing countries in Eastern and Southern Africa still suffer from the continuation
of the legacy of the previous socialist system. The countries in the region are yet to
fight against the vice of “price-control”, which has the effect of “price fixing”.




196 Competition Policy as a Stimulus for Enterprise Development

The phenomenon of price control is still widely acknowledged by most govern-
ments in the region due to the high poverty levels. There is still a fear that if prices are
left to market forces, the firms through anti-competitive means may resort to ex-
ploitative pricing. Under the price-control regulations, the prices of most essential
goods and services are statutorily controlled by the government.

The price-control statutes in spite of the introduction of the market economy and
competition laws have not been repealed. The situation is such that governments
have opted to maintain some degree of price controls in certain sectors while at the
same time liberalizing prices in non-essential sectors. It will take time before we see
the full liberalization of prices on all goods and services in the region.

The markets in most Southern African states to date are still characterized by
various horizontal agreements between and among firms operating both at national
and regional level. The competition authorities in the region have investigated sev-
eral cases involving price fixing, output restrictions, market allocations, etc. It is evi-
dent that decisions by firms pertaining to these market prices are as a result of ad-
ministrative decisions from the headquarters of the multinational firms in South Af-
rica. There is a lack of consideration for local market conditions. The strategy by
multinationals in the region is more of a regional strategy as opposed to national
market considerations. This was revealed during the investigations against price
fixing and transfer pricing in cement factories owned by CDC in Zambia, Malawi and
Tanzania. It was found that prices are fixed in South Africa at the headquarters of
CDC.

The developing countries have not been very successful in fighting cartels oper-
ating in their respective countries. This is despite the volume of commerce affected
by the international cartels, which have pointed to their costly consequences for their
markets.

The adverse impact of cartels has not spared the developing countries in the
COMESA/SADC region. In spite of the great need for international cooperation in the
enforcement of competition law and policy, the immediate danger facing developing
countries is the effect of international ‘hard-core’ cartel activities on developing coun-
try consumers. There have been studies carried out on the effects of international
cartel activities on developing countries. The conclusions and findings arising from
these studies are of important relevance to developing countries, especially for the
COMESA/SADC region.

The important questions to ask are:

1) Are the developing countries in a position to challenge and contain the cartel
activities in their markets?

2) Are developing countries better equipped in terms of resources and logistics to
prohibit cartel activities in their markets?
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Box 11: The alleged collusion and price-fixing cartel in the petroleum sector by oil marketing companies (OMCs)

There was a fire incident at the Indeni Petroleum Refinery in May 1999 in Ndola, Zambia. Following this incident, the
Government of the Republic of Zambia (GRZ) issued a statutory instrument no. 119 of 1999, which reduced the
customs duty on imported petroleum products from 25 per cent to 5 per cent. Consequently, the Energy Regulation
Board (ERB) issued licences for the importation of petroleum products to nine (9) OMCs, namely BP, Caltex, Mobil,
Agip, Total, Jovenna, Engen, Ody’s and Agro-fuel. Following the resumption of production at Indeni, the government
of the republic of Zambia issued Statutory Instrument (SI) No. 54 of 2001 that reinstated the 25 per cent import duty
on all petroleum products effective 18" May 2001. On 29" May, 2001 the ERB received a joint written complaint from
the OMCs about the effects of the S.I. on their business. On receipt of the letter from the OMCs, the ERB brought to
the attention of the government through the Ministry of Energy and Water Development (MEWD) the concerns raised
by the OMCs. The Ministry in turn assured the OMCs that it would take up their concerns on customs duty to the
relevant authorities. However, while the government was in the process of holding consultations with all stakeholders,
the OMCs unilaterally increased the prices of petroleum products on 30" May 2001.

On 31t May 2001, ERB wrote to all OMCs individually directing them to revert to the old prices. The OMCs responded
by asking for a meeting on 1%t June 2001. Consequently, on 1% June 2001, the ERB held a meeting with OMCs. The
OMCs stated that they would maintain the new prices for the next 3 weeks to recover anticipated losses. The ERB
informed them that the directive to revert to the old prices while their complaint was being looked into remained in
force. After the meeting, the OMCs responded through a joint letter informing the ERB that the new prices would
remain in effect for 4 to 6 weeks thereby continuing to defy the directive given by the ERB. The ERB then responded
to the joint letter individually re-stating that the directive remained in force.

The ERB Board Chairman further reiterated this directive during a press conference on 1% June 2001. During the
press conference, he directed the OMCs to reduce the fuel prices to the original levels or risk having their licenses
suspended or revoked. By Monday 4" June 2001 none of the OMCs had complied with the ERB order. In order to
address this act of defiance from the OMCs, the ERB held consultations with ZCC. The two institutions reviewed the
conduct of the OMCs.

The investigations conclusively determined that the OMCs were acting collusively in the conduct of their businesses
as evidenced through their spokesman’s letters to the ERB several times. The ERB had cautioned the OMCs but they
defied it. The motive has been clearly to prevent competition amongst themselves and especially, price competition.
During the period January to May 2001 it was demonstrated that price competition was possible in Zambia but was
short-lived as the big players in the market managed to put it off through predatory pricing to the point when it hurt all
OMCs. Cartel conduct was perpetrated under the leadership of BP and Caltex and the ultimate aim was to prevent
competition amongst the OMCs.

Recommendations

All the OMCs, more especially BP, Caltex and Total, should be prosecuted under the Competition and Fair
Trading Act for price fixing. There is evidence to show that:

i) there was an agreement on price increases;

ii) there was an agreement on a standard formula according to which prices will be computed;

iii) there was an agreement to adhere to published prices;

iv) there was an agreement to use a uniform price as the starting point for negotiations;

v) there was an agreement not to sell unless agreed-on price terms are met.

It was recommended that the trade association by the OMC serviced by Caltex should be abolished. The evidence
induced so far shows that this association provides a forum for cartel activities. The association facilitates information
sharing, adopting particular contracting or pricing practices that make it easier for a cartel to operate of for the OMCs
which are in an oligopolistic market to avoid competing with each other, even without any explicit cartel agreement.

Source: Zambia Competition Commission
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These are some of the important questions, which show how vulnerable the
markets in developing countries are. It is really very doubtful whether a developing
country at national level or individually can stand up against international cartel activ-
ity.

It is now evident that the negative impact of cartelization has been greater in
developing countries, especially in those countries still without competition law or
without an effective national competition policy. Although the impact of cartelization
on the development of industries in developing countries is difficult to quantify, what
we are certain of is that most of the many companies in Europe, which have investi-
gated and prosecuted, are well established in Africa and have very long-standing
trading ties with governments in developing countries. In some cases, major devel-
oping contracts have been awarded through bilateral and multilateral agreements
with donor agencies to some of these companies.

The assessment carried out in 1997 reveals that developing countries imported
US$ 81.1 billion of goods from industries which have seen a price-fixing conspiracy
during the 1990s. These imports represented 6.7 per cent of imports and 1.2 per
cent of GDP in developing countries. '

The introduction of competition laws in the region has contributed in the fight
against hardcore cartels, hence promoting enterprise development in most develop-
ing countries. Although it can be argued that the enforcement of competition law in
the region is generally too weak to make an impact in fighting cartels, sufficient de-
terrent has been achieved at national level (Boxes 10 and 11). Further, knowledge by
private firms of the risks involved alone in violating the competition laws is sufficient
to deter a company from engaging in cartel behaviour that it perceives as advanta-
geous. The competition laws have increased public awareness about the detrimen-
tal effects of domestic and international cartels. “Without an effective competition
policy framework, enterprises can too easily collude to create artificial shortages that
boost prices to monopoly levels, rig bids, or divide markets by allocating customers,
suppliers, territories or lines of commerce”. ® The competition laws against cartels
have contributed in the protection of consumers and enhanced enterprise develop-
ment, especially the firms operating in developing countries with weaker economies
from the harmful effects caused by hardcore cartels. The cases in Kenya and Zam-
bia shown in Boxes 10 and 11 are incidences of the many cases of cartel activities in
the region. They clearly demonstrate that various forms of cartels are prevalent in
our markets and that they have created waste and distorted trade in our economies.
The various forms of cartels have reduced the productivity capabilities of enterprises
and hindered their development.

7.2.3 Abuse of dominant position

It is important to appreciate that most of the big firms or multinationals, which were
operating in developing countries prior to the introduction of market reforms or the
introduction of national competition laws, misused their market power to the detri-
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ment of other small firms and the consumers. The absence of competition rules in
the market allowed dominant firms or monopolies to engage in anti-competitive prac-
tices, which amounted to abuse of market power.

Given the structure of the Eastern and Southern African countries’ market, its
oligopolistic nature gives rise to many firms being dominant in their respective sec-
tors. Competition in a market with few suppliers, none of them controlling the market
but each relatively large (oligopoly) is much more likely to be distorted if one of those
suppliers takes over or acquires an interest in another, than in a market character-
ized by fierce competition among many suppliers. Consequently, there is lack of
vigorous competition in most countries in Eastern and Southern Africa as the market
is characterized by single dominance in the sugar distribution, cement manufactur-
ing and distribution, diamond mining and marketing, beef market, wholesale and
distribution, and in both clear and opaque beers. In addition, there is in most of these
countries a concentration of South African franchises in the retail sector. This has led
to some difficulties for the local businessmen to penetrate or participate in the com-
mercial activities in their respective countries, especially the trading and manufactur-
ing sector. In fact, evidence shows that the proliferation of the South African fran-
chise trading chains has had an effect of eliminating competition from small indig-
enous firms and foreclosing market.

Box 12: Preliminary probe into allegations of predatory pricing in the clear beer brewing
and distribution industry

In December 1999, Nesbitt Brewery (Pvt) Limited of Chiredzi complained to the Competition Com-
mission that National Breweries Limited was engaged in predatory pricing, having drastically re-
duced the price of its clear beer in Chiredzi to levels that were unprofitable, with the intention of
driving Nesbitt Brewery out of the market.

The investigations conducted by the Commission revealed that the clear beer industry in Zimba-
bwe is highly concentrated with an HHI (Hirschman-Herfindahl Index) concentration index in ex-
cess of 8,000. Nesbitt Brewery was a new entrant into the clear beer market challenging the long-
standing monopoly position of National Breweries, which held a market share of 90 per cent.
National Breweries has a national distribution network while Nesbitt Brewery only operates in
Chiredzi. The investigations further revealed that the National Breweries had run a beer promo-
tion in Chiredzi from May 1999 to April 2000 when the Competition Commission started gathering
information on the case. The promotion included free snacks and T-shirts, lucky-draw tickets, free
beers and substantial price reductions. The promotion was only held in Chiredzi where Nesbitt
Brewery is based and sells the bulk of its beer. The National Breweries retail prices for its beer in
Chiredzi during the promotion period where below its normal landed prices in that town.

The Commission found the alleged practices to be predatory within the terms of section 2 of the
Competition Act. Although National Breweries stopped the practices as soon as they became
aware that the Competition Commission was investigating them, the Commission made them
formally undertake that they would desist from future practices aimed at driving Nesbitt Brewery
out of the market.

Source: Competition Commission, Zimbabwe
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The big franchise trading chains have continued to abuse their dominant position
through vertical restraints. They do this through market foreclosure and reduction in
competition in a market. Market foreclosure means that entry into a market is made
more difficult or more costly. Competition law enforcement has been used to prohibit
enterprises from abusing their dominant position through vertical restraints. The cases
in Boxes 12, 13 and 14 demonstrate how the use of competition law to abuse of
dominance has enhanced enterprise development.

The COMESA/SADC region has continued to witness a situation where a mo-
nopoly company from one country has raised prices to consumers in another country
above the levels that would prevail in competitive markets. For example, the national
competition authorities have received several complaints against Multichoice Com-
pany, a DSTV service provider in the region. The allegation against the service pro-
vider is that it is involved in excessively high prices and discriminatory prices and
other terms or conditions among subscribers of different countries in the region. This
conduct has been found to be anti-competitive by some countries in the region be-
cause it exploits customers and other suppliers. Complaints have also been made
against Lafarge in the cement industry (Box 13), and South African Breweries in the
clear beer sector (Box 12). Both companies have been accused and found guilty by
competition authorities of predatory behaviour, anti-competitive vertical restraint and/
or refusing to supply existing or potential competitors.

The existence of market power or the possibility of such power being created or
augmented is a key consideration in the analysis of many competition law cases.
Generally speaking, abuse of dominant position refers to the ability of a firm (or a
group of firms acting jointly) to profitably maintain prices above competitive levels for
a significant period of time without an effectual competitive or countervailing response.
It is in a market of this nature where the likelihood of abuse by dominant firms is
prevalent. Such a market requires regulation to facilitate the competitive process
and to prevent collusion among incumbent firms. Competition law is concerned not
with the fact that a firm is dominant, but rather the abuse of that dominant position. A
firm enjoying a dominant position can use its market power to adversely affect com-
petition. It can:

+ eliminate competition in a market where the firm is engaged;

+ prevent the emergence of new competitors or restrict competition in a market in
which a company is engaged by introducing barriers to entry;

+ affect the terms and conditions of supply in a market;

+ discourage or repel innovation in the relevant market.

The enactment of national competition laws in the region have attempted to ad-
dress the problem of abuse of a dominant position by prohibiting firms from wilfully
obtaining or attempting to obtain a monopoly by any means other than by a superior
product or service, business acumen or historic accident. The competition rules have
dealt with dominance by prohibiting abusive or exclusionary conduct. As a result, the
distributors of products produced by monopoly firms have been able to deal with
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Box 13: Investigation into allegations of restrictive and unfair trade practices in the cement
distribution industry

In December 1998, the Competition Commission commenced a preliminary probe into various
allegations of restrictive and unfair trade practices in the cement industry, which were leading to
shortages and excessive prices of cement on the local Zimbabwean market. The allegations
came from complaints made to the Commission by the cement trade and the general public, as
well as from newspaper reports.

Four companies were involved in the production and distribution of cement in Zimbabwe: (i) Port-
land Holdings Limited (Unicem) of Bulawayo, (i) Circle Cement Limited of Harare, (iii) Zimbabwe
Cement Company (Pvt) Limited (ZimCement) of Norton’ and (iv) Techniks (Pvt) Limited of Gweru.
Only Unicem and Circle Cement were involved at all stages of cement production, from the quar-
rying of limestone to the final product. The other two companies were more involved in blending
operations. A new cement manufacturing plant, under a joint venture between China and the
Industrial Development Corporation (IDC), was nearing completion in Lalapanzi. The cement in-
dustry was found to be highly concentrated, with a Herfindahl-Hirschman Index (HHI) of 4,602.
The two largest players in the industry (Unichem and Circle Cement) controlled a combined mar-
ket share of over 90 per cent.

The evidence gathered section 28 of the Competition Act confirmed some of the allegations lev-
elled against Unicem and Circle Cement, and others which came up during the course of the
investigation, such as: (i) restricting the distribution of cement; (i) enhancing or maintaining the
price of cement; and (iii) supporting or promoting the distribution of cement by inefficient and
uneconomical means. No evidence was found to support the allegations of: (i) prevention or re-
striction of entry into the cement industry; (ii) undue refusal to distribute cement; and (iii) collusive
arrangements between the cement producers. With regards allegations of collusion between Unicem
and Circle Cement, it was found that the fact that Unicem was a more efficient producer than
Circle Cement was clearly reflected in that company’s lower retail prices on the market. It was also
found that even though the two companies had natural markets in the northern and southern parts
of the country, because of high transports costs of distributing their products, the companies’
products were sold in either of their ‘natural’ markets.

The Commission therefore ordered Unicem and Circle Cement, in terms of section 31 of the
Competition Act, to discontinue and terminate the identified restrictive practices.

The Commission’s investigation also identified other public interest concerns in the distribution of
cement on the local Zimbabwean market, such as lack of transparency in the distribution of the
product, lack of distribution outlets in remote rural areas, high import duties on cement raw mate-
rials and discriminatory sales tax regime in favour of large buyers. The Commission made appro-
priate recommendations to the relevant authorities and parties on the alleviation of the concerns.

Source: Competition Commission, Zimbabwe

competing products and deal with competitors in the market. The foreign firms have
been prevented from using their subsidiaries in developing countries to exploit their
market positions unjustifiably. The introduction of competition rules has cleared the
market of restrictive business practices to enable enterprises to freely carry out busi-
ness and to develop.
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Box 14: Allegations of abuse of dominant position: Mastermind Tobacco Kenya Limited
(MTK) versus British American Tobacco (Kenya) Limited (BAT)

MTK lodged a complaint under section 13 of the Cap. 540 laws of the Kenya, which stipulates...
“any person who considers himself aggrieved as a result of Restrictive Trade Practices may sub-
mit a complaint to the Minister, through the Commissioner...” MTK alleged that BAT had engaged
in threatening to stop supplying wholesalers, stockists and retailers with its products if found
stocking MTK’s cigarettes; slanderous campaign against MTK and persuading farmers not to
supply MTK with tobacco; BAT personnel had actively campaigned against MTK in major outlets
like bars, retail and wholesale shops, kiosks, etc. to stop these important outlets from stocking
MTK’s products; intimidation of traders to the extent that the weaker ones had refused to stock
MTK’s products; and that BAT had engaged in a campaign of misinformation to discredit and
damage the reputation of MTK in the tobacco-growing areas.

Investigations under Section 6(1)(i) and Section 14 of the Act, revealed that:

BAT had provided its distributors, stockists and retailers with free shelves and cigarette dispens-
ers with strict instructions not to display competitor’s cigarettes.

BAT paints the premises of its distributors free of charge as a way of advertising and to avoid
competition.

BAT provided its distributors and stockists with free signboards with neon lights.

BAT had verbally threatened to withdraw supply to any distributor who handles competing prod-
ucts.

The Provincial Administration had allocated BAT and MTK areas of operation, for purposes of
preserving peace and security in the areas affected by disagreements between the two compa-
nies. This was in connection with contracting farmers to grow and sell tobacco.

MTK was being pushed to marginal areas where the cost of production for tobacco was quite high.
Farmers welcomed the entrance of MTK into the market since it pushed tobacco prices up.
That MTK was buying tobacco illegally from BAT-contracted farmers.

On 24" July 1991, the Permanent Secretary, Finance, wrote to the Ministry of Agriculture and
copied to the Office of the President informing the two about the contravention of the said section
by the two ministries of which the Permanent Secretary, Agriculture, replied to and assured Treas-
ury that zoning was a temporary issue pending the Commissioner’s recommendations as to the
lasting solution. Legal opinion on the gazzetment of zoning tobacco-growing areas was sought
from the Attorney General’s Office but was not given. The case has been pending waiting for the
same.

Recommendations

To promote competition, distributors/stockists and retailers of cigarettes should be free to sell all
brands of cigarettes produced in Kenya. Zoning is a dangerous precedent because in the long run
companies may develop some sense of ownership to these zoned regions and therefore create
barriers to entry for new forms. Further that farmers should be free to choose which company to
sell their produce to depending on the prices and other contractual arrangements.

Source: Kenya Monopolies and Prices Commission
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8. Conclusion

A recent report by the OECD agrees that lack of a competition culture among devel-
oping countries is the central impediment to the appreciation of the benefits of com-
petition law and policy: “It appears that the ‘lack of a competition culture’ is due to the
self-interest of those who expect to lose with the introduction of competition and who
have the power to oppose it. Competition promotes and accelerates economic
wealth”. 7 The creation of competitive markets empowers the poor, provides them
with productive employment, and increases their access to other productive resources.

Many developing countries have adopted trade liberalization measures and have
in turn incorporated competition policy in the management of their economies. These
countries agree that the market economy facilitates competitive markets, so as to
promote economic efficiency.

In this chapter, we have attempted to demonstrate how the introduction and
enforcement of competition in the Southern African countries has halted restrictive
business behaviour and the subsequent effects on enterprise development. It has
further demonstrated by evidence of cases how developing countries with competi-
tion legislation have become vulnerable to competitive restraints. The lack of compe-
tition regulation in economies of developing countries has continued to harm buyers,
eventual consumers and the economy as a whole. However, countries with compe-
tition laws have been demonstrated to have the necessary tools to fight private anti-
competitive behaviour.

The enforcement of competition has not only eliminated anti-competitive behav-
iour but has also offered tangible benefits to the community. At the Global Forum on
Competition, the developing countries that were represented reported that: “Compe-
tition law and policy is not an end in itself. It is a key prerequisite for development
through economic growth”. It was further accepted that there are difficulties in dem-
onstrating through advocacy work how enforcement against private anti-competitive
conduct has contributed to economic development in developing countries. There
are several reasons for this, which include: “the most important effects of competition
law enforcement often appear only in a longer perspective, when the impact of halt-
ing a competitive restraint may be hard to isolate from other factors. Also, the indirect
effects of law enforcement may be much more important than the direct effect on a
particular anti-competitive behaviour. A third difficulty is that competition law enforce-
ment often goes hand-in-hand with regulatory and structural reform, meaning that
the observed effects of the liberalization of markets are due to the combination of law
enforcement and other government action promoting competition”. '8

There is also need to clear the debate on the popular perspective of the develop-
ing countries on whether they need a competition law and policy. It is still argued at
various economic fora that less-developed economies and small markets can, at
best, sustain one or two firms in an industry capable of achieving economies of
scale, undertaking research and development and securing world markets in com-
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petition with advanced trading partners and multinationals, as a stimulus for other
sectors. This argument has been strongly used by developing countries to give in-
dustrial policy precedence over competition policy, given the low level of develop-
ment and limited capital resources in developing countries.

This continued uncertainty on the benefits of competition law enforcement still
requires greater attention by the policy makers, especially the executive arm of gov-
ernments. The first issue to address should be the design of competition law and
policy, and the enforcement mechanism in the market. It is important for developing
countries that an optimal level of competition fits well with the industrial policy rather
than having “excessive” competition. This approach will allow developing countries
an opportunity to establish industrial capacity and achieve commercial success in
world markets. This strategy, if applied in an apt manner, can bring about dynamic
benefits to society. There is a danger of applying unfettered competition in the unde-
veloped markets of developing countries. There is always the undesirable possibility
of too much competition leading to price wars and ruinous rivalry, which may be
harmful to future investments. To avoid these fears, developing economies should
observe that there is: “... an optimal degree of competition which would entail suffi-
cient rivalry to reduce inefficiency in the corporate use of resources at the
microeconomic level, but not so much competition that it would deter the propensity
to invest”.

The approach was also accepted by BIAC when it submitted that: “for developing
countries an effective competition law must be flexible enough to permit rationaliza-
tion and consolidation that are frequently essential in order to maximize efficiencies
and economic welfare in the course of structural adjustment. An overly ambitious
application of competition law risks deterring socially desirable investments in inno-
vation and technology transfers which rely on protecting intellectual property right”. 2

The enactment of competition laws in developing countries has become a ne-
cessity, since it is a matter of economic self-defence.? It is these countries that
suffer more from the anti-competitive practices than developed countries, given their
weak institutional infrastructure and the small size of their markets. It is also impor-
tant that UNCTAD is given the required mandate to start the implementation of the
Set of Multilaterally Agreed Equitable Principles and Rules for the control of Restric-
tive Business Practices (RBPs), which were adopted by the UN General Assembly in
1980, and reaffirmed by the Fourth UN Conference in Geneva in September 2000.
“While universally applicable to all transactions in goods and services and all coun-
tries and enterprises, the Set provides that states, particularly developed ones, should
take into account in their control of RBPs the development, financial and trade needs
of developing countries, especially for promoting domestic industries or other sec-
tors”. 22 The vision of flourishing competitive economies in the COMESA/SADC re-
gion shall remain nothing more than a mere aspiration, if individual member states at
national level, and the regional institutions at regional level, do not effectively enforce
competition.
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lll.2. COMPETITION POLICY AND ENTERPRISE DEVELOPMENT: EXPERIENCE
FROM SOUTH AFRICA

Trudi Hartzenberg
1. Introduction

Competition policy reform was high on the agenda of South Africa’s new government
after the first democratic elections in 1994. The African National Congress (ANC)
had espoused strong socialist principles during the years preceding South Africa’s
democratic transition. However, by the time the ANC came to power, the winds of
political and policy change had shifted substantially, internationally and in South Af-
rica too. Instead of a policy of nationalization of private enterprises, the ANC looked
to competition policy as an instrument to regulate private enterprise, and to address
the legacy effect of apartheid and economic isolation on domestic markets. South
Africa’s Competition Act, no. 89 of 1998 (Government of South Africa, 1998), which
was drafted and promulgated after an extensive and inclusive policy-making process
of consultation and debate, reflects the political concerns of the ANC.

In addition to economic efficiency, the Competition Act explicitly includes equity
and distributive goals. The preamble to the Act notes the high levels of concentration
of ownership and control, ineffective checks on anti-competitive practices and re-
strictions on economic participation, especially by black South Africans due to apart-
heid laws and policies, and articulates a conviction that credible competition law and
institutions to effectively implement the law are necessary for an efficient economy.
Furthermore, the Act says that an economic environment balancing the interests of
workers, owners and consumers will benefit all South Africans. A hallmark of the Act
is thus its concern with public-interest issues, equity and justice, balanced with the
traditional economic efficiency concerns.

This paper focuses broadly on the role of competition policy in enterprise devel-
opment in South Africa, and more specifically on South Africa’s new Competition Act
and particular public-interest objectives, such as the promotion of small and medium
enterprise (SME) development and empowerment of previously disadvantaged indi-
viduals. The purpose of this exercise is to draw lessons for developing countries as
regards the role of competition policy in enterprise development.

Although South Africa’s history is in many respects unique, there are important
lessons that can be drawn from the legacy effect on markets, enterprises and con-
sumers, and the implications for the competitive process for other developing coun-
tries. High levels of concentration are common, for example, not only in South Af-
rica, but also in other southern and eastern African countries. Markets are small,
consumers are not well informed of their rights, and the capacity to effectively imple-
ment competition policy and law is limited. Challenges of unemployment, low levels
of domestic and foreign investment, as well as a history of excessive government
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regulation and its adverse effects on competition are also common to many develop-
ing countries.

2. Developing a competition policy for a new South Africa

South Africa’s apartheid legacy and its consequent marginalization from the global
economy produced very specific market structural characteristics, and concomitant
competition policy challenges.  In addition to the insular nature of the South African
economy resulting from global marginalization, its domestic policy stance further
compounded the competition challenges. Import substitution industrial policy and
capital controls, for example, promoted local enterprise development through local
content programmes, and limited outward investment opportunities.

High levels of concentration, both in ownership and control, and conglomerate
organization structures coupled with strong vertical integration were typical of many
industries and markets. Many firms had diversified their activities, investing in a
variety of unrelated economic activities, and focused, almost exclusively, on the do-
mestic markets, as a result of economic sanctions.

The South African economy was characterized by a dual structure with a mod-
ern, almost-exclusively white formal economy, and a less-developed, almost exclu-
sively black, predominantly informal economy. This dichotomous economic struc-
ture, and the apartheid laws which prevented black South Africans from participating
in certain economic activities and geographic areas, meant that participation in the
formal economy, and opportunities to develop formal and growing businesses were
limited for black South Africans. By contrast, the formal economy developed mar-
kets and industries that became in many cases highly concentrated with effective
economic barriers to entry, in addition to the racial regulatory barriers of the apart-
heid regime.

It was recognized by the ANC that these challenges would have to be addressed
by a range of economic and social policies and, in addition to a substantive focus on
trade and industrial policies for transformation of the economy, competition policy
became the policy option for the regulation and development of enterprise to en-
hance the economic opportunities and participation in the formal economy of black
South Africans.

The ANC mapped out an extensive policy reform programme in the early 1990s,
prior to the first democratic elections in 1994. The 1992 Policy Guidelines for a
Democratic South Africa provided an overview of the policy revamp envisaged. As
part of this process, an assessment of South Africa’s competition challenges and the
efficacy of the existing competition law was undertaken. A complementary initiative
was a review of South Africa’s industrial strategy (Joffe et al., 1995). Key focus areas
of the industrial strategy project were:

+ Markets and ownership structures
+ SMEs and the conglomerates
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+ Technological and institutional capacities
+ Human resource development and workplace organization

Although this investigation into the development of an industrial strategy for South
Africa focused narrowly on the manufacturing sector, the issues identified were also
relevant to agriculture, mining and the services sectors. Many of the findings of this
project related to competition issues, and in 1995, the new Department of Trade and
Industry (DTI) started a 3-year programme of consultation with competition experts
and a broad range of stakeholders in South Africa to develop a new competition
policy. The product of this extensive exercise was put forward in 1997, as DTI's
Guidelines for Competition Policy, intended to stimulate discussion and debate on
the role of competition policy in the restructuring of the economy (Government of
South Africa, 1997).

Another complementary policy area that enjoyed much attention during the policy
reform process was small business development. In 1993/4, an extensive empirical
and theoretical study was conducted to identify key constraints to small business
development in South Africa. A number of small business support initiatives were
developed to actively promote small business development, with the expectation
that small business would become an engine of growth and employment creation.
These initiatives included, inter alia, financial schemes (loans or credit guarantees),
skills-support schemes and technology-transfer schemes (www.dti.gov.za).

The 1997 DTI Competition Guidelines considered the existing competition law of
1979, and found it inadequate in a number of respects to address the challenges at
hand. The 1979 Maintenance and Promotion of Competition Act did not contain any
provisions related to vertical or conglomerate configurations or concentration of own-
ership.  There were no pre-merger notification requirements. The 1979 Act con-
tained no explicit prohibitions, and the final yardstick for decisions was the “public
interest”, which was not defined in the Act. The ad hoc and inconsistent decisions of
the Competition Board were thus not unexpected. The Competition Board was ap-
pointed by the Minister of Trade and Industry, and a special court was to hear ap-
peals; but never actually heard any. Aregulation issued by the Minister of Trade and
Industry in 1984 declared some practices per se to be unlawful. These included
resale price maintenance, horizontal collusion on price, terms or market share and
bid rigging. There were, however, no prosecutions despite this regulation.

Effective implementation of a strong competition policy was viewed as an impor-
tant tool with which to regulate private enterprise, given that the ANC's policy of
nationalization, which had been espoused prior to its election, had been abandoned,
when the ANC came to power.

Specific goals of competition policy included the dilution of the high level of con-
centration of economic power, on the grounds that this was detrimental to balanced
economic development. In particular, competition law was to reduce the domination
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of the economy by a white minority, and to promote greater efficiency of the private
sector.

After a comprehensive policy process, which included debates within the Na-
tional Economic Development and Labour Council (NEDLAC), a new competition
law, the Competition Act, no. 89 of 1998 (Government of South Africa, 1998), was
promulgated and became effective in September 1999. The Act provides for the
establishment of three specific institutions to implement the law: a Competition Com-
mission, a Competition Tribunal and a Competition Appeal Court.

The Competition Act incorporates features which reflect the unique challenges
facing South Africa’s economic development. It permits and, in certain cases, re-
quires consideration of equity issues such as empowerment, employment and im-
pact on SMEs. Enterprise development is thus an important focus for South Africa’s
new competition policy and law. Although equity considerations are explicitly incor-
porated into South Africa’s competition law, political channels are not permitted as a
means of appealing these issues. There is also no ministerial power to override the
decisions of the competition agencies, as there had been previously.

The introduction of South Africa’s new competition policy and law took place
within the broader context of a new industrial policy, a liberalized trade policy and
revamped labour legislation in the second half of the 1990s. This was a new era in
policy making for economic transformation.

3. Key features of South Africa’s Competition Act

The Competition Act no. 89 of 1998 (Government of South Africa, 1998) covers all
economic activity in South Africa, and has extra-territorial reach to the extent that the
Act applies to “all economic activity within, or having an effect within, the Republic.”
The nature and extent of this extra-territorial reach has been tested in one case thus
far; the Botash case dealing with the effect of an American export cartel exporting
soda ash to Botswana (Competition Commission, 2003). Both Botswana and South
Africa are members of the Southern African Customs Union (SACU); hence, with a
common external tariff, imports into Botswana can be expected to have an effect
within South Africa.

South Africa is a member of the SACU, and its members concluded a new Cus-
toms Union Agreement in 2002. This Agreement requires that all members of SACU
have a competition policy and that they collaborate in the implementation of that
policy.

This new SACU Agreement and its competition policy provisions are important in
the context of regional integration developments in southern Africa. The SACU coun-
tries have a long history of economic integration (SACU is the oldest customs union
in the world), and South African enterprises have extensive interests and operations
in all the member countries. Recently, enterprises in the smaller SACU member
states have raised complaints about the behaviour of South African enterprises in
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their countries, with requests for assistance via trade remedies. It may well be that
this option is being sought because these countries do not have competition policy
and implementation agencies, and no regional competition policy or institutions exist
either. This situation raises the issue of competition policy and enterprise develop-
ment in the southern African region, where only one member state currently has a
competition law and implementing agencies. Without recourse to competition law
remedies, enterprise development in the smaller countries could be adversely af-
fected by the enterprises from South Africa.

Currently, South Africa is the only member of SACU that has an operational
competition policy and law. Namibia passed a Competition Act in 2003, but has yet
to establish the Namibian Competition Commission provided for in the Act. Both
Swaziland and Botswana have draft competition laws, and Lesotho has embarked
on an economic mapping exercise and the development of an inventory of laws
affecting competition.

The new SACU Agreement is a framework agreement, requiring the develop-
ment of several Annexes on specific issues. Articles 40 and 41 of the Agreement
require that an Annex on restrictive business practices be developed. This Annex is
expected to provide details on the nature and extent of collaboration in the imple-
mentation of competition policy in the customs union.

The South African Competition Commission is an investigatory body, to which
competition complaints may be addressed. It also conducts preliminary investiga-
tions into merger impact assessments, and makes recommendations to the Compe-
tition Tribunal. The Competition Tribunal is an adjudicatory body (or court of first
instance) to which the Commission may refer complaints for further investigation and
adjudication, and which considers large merger transactions. The third institution is
the Competition Appeal Court, which hears appeals arising from Tribunal decisions.
This is a court dedicated to competition matters.

The overall purpose of the Competition Act is to promote and maintain competi-

tion, in order

“(a) to promote the efficiency, adaptability and development of the economy;

(b) to provide consumers with competitive prices and product choices;

(c) to promote employment and advance the social and economic welfare of South
Africans;

(d) to expand opportunities for South African participation in world markets and rec-
ognize the role of foreign competition in the Republic;

(e) to ensure that small and medium-sized enterprises have an equitable opportu-
nity to participate in the economy; and

(f) to promote a greater spread of ownership, in particular to increase the ownership
stakes of historically disadvantaged persons.”

(Government of South Africa: Competition Act, no. 89 of 1998)
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The Act's policy purpose thus focuses in the first instance on economic efficiency.
South African competition law also explicitly includes public-interest considerations,
in the articulation of its purpose; it therefore attempts to balance efficiency concerns
and the broader development priorities in the competition framework.

The focus on SMEs is important against the background of the structure of the
South African economy. High levels of concentration, and the conglomerate struc-
ture of business in many sectors from mining, to manufacturing and services, are
important challenges for small business development in South Africa, besides the
common challenges that SMEs face more generally. The conglomerate structure of
business in South Africa and the strong vertical linkages that exist in many industries
can prove to be effective barriers to entry for smaller enterprises.

The goal of promotion of a greater spread of ownership, especially as regards
historically disadvantaged persons, reflects the concerns about the skewed distribu-
tion of income and wealth in South Africa. South Africa had for many decades one of
the most unequal distributions of income in the world, with strong racial fault lines
through the distribution. Greater spread of ownership and SME promotion are deemed
to be important to ensure longer-term balanced and sustainable development.

The Act's preamble refers to the political motivations that provided the rationale
for the policy reform process of the new government. The particular problems facing
competition law and its effective enforcement, including practices, some of which
were promoted and supported by apartheid policies and laws, led to high levels of
concentration of ownership and control, inequitable constraints on economic partici-
pation by the majority of South Africans, and ineffective restraints on anti-competitive
trade practices. This legacy is viewed through an equity lens, rather than an effi-
ciency lens. In the 1979 competition legislation, public interest, although included in
the Act, had not been defined. The new legislation articulates four pillars of public
interest. Perhaps the most distinctive pillar of public interest in the South African
competition legislation is empowering historically disadvantaged persons. The Com-
petition Act, in this respect, echoes the focus in South Africa’s Constitution on full and
equal enjoyment of all rights and freedoms, and enshrines the economic empower-
ment of black persons in South Africa in the Act.

Policy statements related to economic efficiency and consumer benefits provide
for flexibility in application. References to adaptability and development of the economy
extend beyond an interpretation of economic efficiency in a static welfare sense, to
incorporation of dynamic considerations including market entry, firm mobility and
innovation.

Consumer interests are also included in a broad sense; not only is price impor-
tant, but consumer choice matters too. Thus, maintaining the scope of choice may
possibly be supported despite perhaps higher prices. A particular challenge emerges
from the lack of consumer organization in South Africa. Consumers in South Africa
(and this is also the case in many other developing countries) are generally not well
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informed of their rights and the potential to pursue complaints through the competi-
tion authorities, and South Africa does not have specific consumer protection legisla-
tion. Advocacy is thus a key challenge for the South African competition authorities.

The rules of the Competition Act draw on international experience; the rules on
restrictive practices derive from the EU Treaty and the merger regulation is similar to
that of Canada. Besides select per se prohibitions, in general a violation of the Act is
contingent upon demonstration of a net anti-competitive effect.

Exemptions which provide a counter to the prohibitions contained in the Act, also
incorporate competition-plus issues.  Exemptions, which have to be time-bound,
may be granted for reasons which include the promotion of exports or the promotion
of SMEs or firms controlled by historically disadvantaged persons. The scope for
exemptions is broad; suggesting that even per se prohibited acts may be condoned
if they contribute to the identified exemption factors.

A particular reason for consideration of an exemption application is “ensuring
economic stability”. The rationale for including this, potentially extensive considera-
tion, was to facilitate ministerial input on industrial-policy concerns or issues of na-
tional interest. Ministerial designation is not sufficient to ensure an exemption on
such grounds; this has to be considered by the Competition Commission, and it will
decide if the statutory standard is met.

Merger control provisions are very detailed, and public-interest issues feature
prominently in merger review. Specified merger thresholds will determine the proc-
ess of notification and assessment. Large mergers are investigated by the Compe-
tition Commission, whose decision forms a recommendation to the Competition Tri-
bunal that may accept, reject or amend the Commission’s decision. Small and inter-
mediate mergers are investigated by the Commission and a decision is made, which
may be appealed to the Tribunal. Decisions by the Tribunal in all cases may be
appealed to the Appeal Court and there is no ministerial override, as had been the
case under the previous competition regime.

The merger evaluation process is clearly outlined in the Act. First, it has to be
established whether the merger is likely to substantially prevent or lessen competi-
tion (SLC test). Second, if it has been decided that the merger will lessen competi-
tion, then it must be established whether the merger will result in “technological,
efficiency or other pro-competitive gains” that will outweigh the anti-competitive ef-
fects of the merger. Third, irrespective of the outcome of the evaluation of the com-
petition impact of the merger, a public-interest test has to be conducted. Thus, even
though a merger may not have an adverse effect on competition, it still has to be
reviewed on public-interest grounds.

Explicit criteria to consider in the SLC test are included in the Act (Section 12A
(2)); however, a measure of flexibility remains with these. These criteria serve to
some extent the purpose of general guidelines for the conduct of a merger assess-
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ment. They include barriers to entry, import competition, history of collusion, vertical
integration and the “failing firm” argument.

If the authority decides that the merger is likely to substantially prevent or lessen
competition it must then assess whether the merger transaction will result in any
efficiency gains. The efficiency test is therefore included as a defence for an anti-
competitive merger transaction. The nature of the balance between the SLC test
and the efficiency test poses significant challenges to the authorities, in that a weigh-
up of a competition compromise and efficiency benefits (both static and dynamic)
has to be considered. It has been conceded that perhaps following the USA in
bringing the efficiency test into the competition assessment, alongside other factors
already included in the Act, may make the task of the authorities more manageable.

The public-interest test is mandatory in all merger assessments. Section 12A (3)
of the Competition Act specifies the public-interest test:

“(3) When determining whether a merger can or cannot be justified on public-
interest grounds, the Competition Commission or the Competition Tribunal must con-
sider the effect that the merger will have on -

+ a particular industrial sector or region

+ employment

+ the ability of small businesses or firms controlled by historically disadvantaged
persons to become competitive; or

+ the ability of national industries to compete in international markets.”

(Government of South Africa, Competition Act (op cit))

The public-interest test in the South African Competition Act is distinctive for a
number of reasons. First, the public-interest test is explicitly included in the Act, and
also delineated very specifically in terms of the criteria above. This means that very
select public-interest concerns enjoy a focus in the context of competition assess-
ments. Second, the test empowers the competition authorities to prohibit or allow a
merger that does or does not, respectively, pass muster on the SLC test. Third, the
competence to allow or disallow a merger on the basis of a public-interest considera-
tion is accorded to the competition authority, not any other Minister or stakeholder
representative. The Act does, however, require that the Minister of Trade and Indus-
try (or another Minister directly affected by the merger) be served a copy of the
merger notification, so that they can plead the case before the competition authori-
ties.

In the case of intermediate or large mergers, the primary acquiring firm and the
primary target firm must provide a copy of the merger notice to any registered trade
union that represents a substantial number of its employees, or the employees or
their representatives if there are no registered trade unions. Any person, whether or
not a party to the merger transaction may submit any document, or relevant informa-
tion for consideration by the competition authorities. Also, the Minister of Trade and



Trudi Hartzenberg 215

Industry may participate in any intermediate or large merger as a participant to make
representation on any public-interest matter.

Although there has been expected criticism concerning the inclusion of public-
interest issues in the Competition Act, their inclusion has to be read in context. Major
challenges to sustainable development in South Africa are employment creation and
black economic empowerment. Explicit reference to these factors is thus to be ex-
pected in a significant area of policy and law such as competition, and in some sense
provides a balance of considerations in the challenge to develop a set of comple-
mentary policies and laws to facilitate enterprise development and the achievement
of broader socio-economic objectives.

Recognizing the importance of the interface between sector regulation and com-
petition law, the Competition Act (as amended, 2000) specifies that the Competition
Authorities and Sector Regulators have joint jurisdiction in relevant sectors. ARegu-
lators’ Forum is being established to implement this provision of the Act and it makes
the Competition Commission responsible to “negotiate agreements with regulatory
authorities to coordinate and harmonize the exercise of jurisdiction over competition
matters” within a specific sector or industry.

Thus far, the Independent Communication Authority of South Africa (ICASA) and
the Competition Commission have developed a memorandum of understanding, which
delineates their respective jurisdictions, and the National Electricity Regulator (NER)
and the Competition Commission have agreed to a workable collaboration arrange-
ment.

4. Supporting enterprise development through competition policy

Substantively, the work loads of the Competition Commission and the Tribunal have
overwhelmingly been concentrated on merger control. This distinguishes South Af-
rica from developing and transition economies with new competition agencies, and
highlights the political concerns in South Africa about the high concentration of eco-
nomic power. Through pre-notification and merger assessment, a demonstration
effect, in the area of merger control, provides evidence of South Africa’s new compe-
tition law’s strong impact. While the explicit consideration of public-interest con-
cerns emphasizes their pervasive policy importance, checks and balances in the
Competition Act ensure that decisions are transparent and void of direct political
control. It is useful to reflect on the experience of South Africa since the implemen-
tation of the new Competition Act. As regards merger control, competition law prac-
titioners indicate that, in the early days, merger notifications were mostly undertaken
by lawyers (filling in the required information in forms provided by the competition
authorities). Now no merger filing would be complete without a detailed impact as-
sessment. Lawyers and economists now work together in an inter-disciplinary man-
ner to assess the likely impact of the proposed transaction.
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Competition law forms an important part of effective market governance. The
rules of the market game, including competition rules, can enhance market outcomes
by promoting not only the achievement of efficiencies, but also greater equity. To this
extent South Africa’s competition law is progressive in its explicit incorporation of
public-interest considerations; whereas even mature jurisdictions shy away from such
potentially contentious territory.

With South Africa’s history, the inclusion of public-interest concerns makes good
policy sense. The nature of the South African economy, its grossly unequal distribu-
tion of income and wealth, and hence, too, its inequality of economic opportunity
have to be addressed by a coherent set of policy initiatives. Thus, employment
creation, black economic empowerment and SME development are familiar objec-
tives across a range of economic policies. A challenging question is to what extent
different policies can impact on the promotion of SMEs — what specifically can be the
contribution of competition policy in this regard.

It may be quite obvious that, especially in the short term, direct industry support
policies, such as the provision of credit or marketing support, may be more visibly
effective in supporting SMEs. However, the contribution of competition policy, while
in some cases being more indirect, can play an extremely important role in ensuring
that SMEs not only get access to specific market opportunities, but also do not fail
because of anti-competitive practices.

Competition policy and the law which gives effect to this policy provide indispen-
sable checks and balances to ensure that the market process works without being
rigged by larger firms or firms that may have market power, which can be used to the
disadvantage of other market participants. This does not mean that there should be
no casualties of the market and the process of competition, but competition should
be fair and without prejudice.

The following merger transactions and the decisions of the competition authori-
ties will illustrate the impact of public-interest considerations in merger impact as-
sessments. Specifically the cases will highlight the consideration of SME and em-
powerment concerns.

Pioneer Foods — SAD Holdings: small business impact

Pioneer Foods has diverse interests in milling, baking, poultry, animal feeds and
branded consumer goods. The merger transaction involves the purchase by Pio-
neer of all shares in SAD and all of its subsidiaries. SAD has business interests in
nuts, vinegar, dried flowers, dried fruit, wine and salads. This is a large merger
transaction and, hence, it was first reviewed by the Competition Commission and
then referred to the Competition Tribunal for further investigation and approval.

Assessment of the relevant markets of the two parties indicated that there are
only two markets with product overlap and, hence, relevance for the merger assess-
ment. These are ready-to-eat (RTE) cereals and jar vegetables (salads). The latter
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is a very small market with a third-party dominant producer: Tiger Brands. The RTE
cereals market is one in which both small and large enterprises participate. Interna-
tional brand leaders such as Kellogg's are in this market, as are small home-based
producers of RTE cereals for health-conscious consumers. There are, thus, various
drivers of competition in the RTE market. And it may be argued that a finer deline-
ation of more than one market is necessary to effectively assess the impact of the
proposed merger transaction.

The geographic market for RTE cereals is defined as the South African national
market, and there is limited import competition. This is because distribution and
sales are primarily through supermarket chains which operate nationally.

The salad market proved to be a small market with low entry barriers contested
by many small producers, and one large player. The Tribunal concluded that merger
would not change the status quo in the salad market. This conclusion was based on
an assessment of the nature of competitive activity, the role of the one large player
and the contestability of the market. It therefore focused substantially on the RTE
cereal market in its assessment of the merger impact.

Market definition proved an interesting exercise; breakfast cereals comprise hot
cereals and muesli products. If the cereal market is taken as a single market, includ-
ing both hot and muesli products, then Tiger Brands (which is not involved in the
transaction) would be dominant. However, if branded cereals are defined as the
relevant market, then Kellogg's is dominant. In the muesli market, taking a narrow
market definition, then Nature’s Source (which is a subsidiary of SAD, the primary
target firm) is dominant.

The Competition Tribunal was persuaded that consumers display a high degree
of substitutability especially among hot cereals and muesli products (the parties had
submitted extensive price elasticity studies to indicate that the appropriate market
definition was RTE cereals). Consumer demand was highly price elastic, and the
cross-price elasticities indicated high degrees of product substitution.

It was concluded that even if muesli was defined as a separate “niche” market,
this market demonstrated very low barriers to entry. This was an important consid-
eration because on the one hand large-scale producers face significant barriers to
entry, while on the other hand the barriers to small-scale producers were very low
(many produced from home, and sold their products from specialist health shops or
other non-retail chain outlets).

What became apparent to the Tribunal was that the small producers compete
vigorously among themselves, and very few grow to the extent that they can attempt
to compete with the likes of Kellogg's or Pioneer Foods. An important issue in this
case was the nature of interaction between large-scale producers and the supermar-
ket chains. The retail food market in South Africa is an oligopolistic one, with a few
large chains of retail supermarkets competing actively with one another. They pro-
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vide a strong source of countervailing power to the power of large-scale producers of
consumer food products, including breakfast foods. One of their strong bargaining
chips is allocation of shelf space in supermarkets. The market leader is accorded
prime space, followed by the house brand, then the number two player follows and
other players after that. Competition is thus intense as retail chains and suppliers
bargain on price and shelf space, for example.

Taking into account these dynamic drivers of competition in the RTE market, the
parties to the transaction argued that it was reasonable to conclude that far from
reducing competition in the RTE market, the proposed merger may be expected to
increase the level of competition as Pioneer Foods’ bargaining power vis a vis the
retail chains is likely to be strengthened, and that Kellogg's, the market leader, is
likely to face more substantial competition.

The conclusion of the Tribunal was that the merger would not harm small busi-
ness prospects, and the contestability of the RTE market would not be adversely
affected by the merger. The merger was approved unconditionally. “It is possible for
small-scale players to continue to enter the market by developing niche brands. The
merger is not likely to adversely affect the potential of small-scale or niche entrants
to the market” was the conclusion of the Tribunal.

This decision highlighted the fact that in some cases it may be possible to define
the market not only in terms of product and geography, but it may be necessary to
consider size of firms. In this case, the large firms (competitors of Kellogg's) can be
said to operate in a market delineated from the market where small, niche (home)
producers compete intensively with one another. It is quite unusual for small, niche
producers to grow to the extent that they migrate to the large-firm market.

Two additional brief reviews of competition cases where SMEs were important
considerations are noted here.

The Bernina-Saskor case (Competition Commission, 2002) arose from a com-
plaint by an independent service provider alleging that Bernina-Saskor, the sole
importer and supplier of Bernina sewing machine parts in South Africa, had instructed
its franchisees not to provide the complainant with Bernina machine parts. The
Commission concluded, and the respondent concurred that the respondent had con-
travened the provisions of the Act (Section 8(d) (1)) in that he had required a supplier
not to deal with a competitor, and a Consent Order was concluded. In terms of the
Consent Order, the instruction to franchisees was withdrawn immediately, and parts
would be supplied to any customers. The machine parts would be used, typically, by
small (often independent) enterprises repairing sewing machines. The restrictive
practice was, thus, adversely affecting a niche market of small (even micro) service
providers.

A group of 33 individually owned pharmacies (who had formed an association
called Ring Pharmacies), are all SMEs. Ring Pharmacies had been engaging in joint
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marketing initiatives to assist them to compete with pharmacy chains. They applied
for an exemption so that they could continue to conduct joint marketing initiatives to
enable them to compete with established chains of pharmacies.

In recent years, in South Africa, pharmacy chains have proliferated, and the small
individually owned pharmacy has become a rarity. The exemption was granted for
5 years to enable these SMEs to compete with the large chains. This decision
recognizes the benefits of small, individually owned pharmacies, some of which may
not have been targeted by the pharmacy chains as a result of their location of per-
formance. The decision is thus pro-active support for small enterprises to compete
in a market which has experienced a new reconfiguration as the chains have be-
come commonplace.

Economic empowerment of historically disadvantaged persons is a key policy
objective. Empowerment is achieved through many initiatives including employment
equity requirements. The role of competition policy in empowerment is illustrated in
a case that highlighted very different interpretations of this public-interest considera-
tion by the Competition Commission and the Competition Tribunal.

Shell-Tepco Merger — Empowerment of historically disadvantaged persons

The Shell-Tepco merger took place in the oil industry. This industry is a high
volume, low margin, capital intensive industry, and in South Africa also highly regu-
lated.

Price control, especially retail price maintenance, and import control are key fea-
tures of the regulatory dispensation. Maximum prices are set for petrol (gas), diesel
and paraffin, from which dealers may discount. Stakeholders in the industry and the
Department of Minerals and Energy have set goals to achieve Black Economic Em-
powerment (BEE) in the industry. At the time of the merger, BEE in the oil industry
was in its infancy with BP being the leader in this regard. Shell was therefore very
interested in this merger which would provide it with an empowerment partner.

Shell South Africa (SA) manufactures and markets petroleum and petroleum
products directly and indirectly through subsidiaries and franchise outlets in South
Africa. Adistinction is made between the retail and commercial markets. The retail
market is business-to-business which buys in bulk either on tender or contract or at
negotiated prices. In the retail market, products are sold to consumers through retail
franchise networks such as petrol stations. The geographic market for the commer-
cial segment is national because of “hospitality” agreements among oil companies in
terms of which they swap product (with regulated specifications) at different loca-
tions determined by the location of the refineries and customers. This means that a
commercial customer can go to any depot with which the contracting oil company
has a hospitality agreement.
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The geographic market for retail is sub-national. Data were only, however, avail-
able at the magisterial district (local council) level, and hence this influenced the
geographic market definition of the retail segment.

Shell is one of several oil majors operating in South Africa. At the time of the
merger transaction, Shell SA was the second largest national player in the retail
diesel and commercial paraffin markets, the third largest player in the retail petrol
market and the fourth largest national player in the commercial petrol market.

Tepco, in contrast, was one of the smallest players in all relevant markets. Tepco
is @ wholly owned subsidiary of Thebe Investment Corporation. It markets and dis-
tributes petroleum and petroleum products as its main business.

An important consideration in this case was the role of government-induced regu-
lation in the oil industry. Although the Department of Minerals and Energy has em-
barked on a process of managed liberalization, regulation still accounts for much of
the distortion in the various markets in the industry. Another important consideration
was that product specifications, specifically, are regulated. The relative product ho-
mogeneity facilitates substitution by consumers and thus enhances competition among
suppliers. In the commercial market segment, where prices are not regulated, cus-
tomers interviewed by the Tribunal indicated that they can negotiate prices with sup-
pliers, and this prevents the abuse of even a dominant position in a narrowly defined
geographic market.

The merger passed the SLC text — no lessening of competition was anticipated
in the relevant markets, which were defined as the marketing and distribution of
petroleum products nationally in South Africa.

However, the Commission conditionally recommended that the merger be ap-
proved, on the grounds that the merger would remove Tepco as an independent
player in the petroleum industry, and would inhibit the ability of a firm owned or con-
trolled by historically disadvantaged individuals to become competitive. The condi-
tions for approval were:

+ Tepco should remain an independent company jointly controlled by Thebe and

Shell; and
+ Tepco's brand should be maintained to ensure its independence.

The first condition would require a restructuring of the deal that the parties had
put together, and neither wanted. Tepco indicated that it was experiencing structural
difficulties and hence it wanted to be taken over by Shell — after the deal it would be
owned and controlled by Shell.

The Tribunal criticized the Commission’s recommendation as patronizing, indi-
cating that empowerment is not “further obliging firms controlled by historically dis-
advantaged persons to continue to exist on a life-support machine”.
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The second condition was viewed as linked to the first by the Tribunal and sub-
jected to the same criticism — there was no reason to prolong the existence of a non-
viable brand. Tepco’s locations were in high-risk markets that other suppliers were
not prepared to supply. Thus, its exit from the market did not remove an effective
competitor.

The Tribunal emphasized that the parties are free to make whatever deal they
chose — provided that they meet the approval of the competition authorities.

The Tribunal overruled the Commission’s recommendation, and approved the
merger unconditionally. One of the reasons for the Tribunal’s decision was that Tepco
could drain the financial resources of its parent company if it were forced to remain
independent in the market. The conclusion to the Tribunal’s decision is instructive:

“The role played by the competition authorities in defending even those aspects
of the public interest listed in the Act is, at most, secondary to other statutory and
regulatory instruments - in this case the Employment Equity Act, the Skills Develop-
ment Act, and the (Empowerment) Charter itself spring to mind. The competition
authorities, however well intentioned, are well advised not to pursue their public-
interest mandate in an over-zealous manner lest they damage precisely those inter-
ests that they ostensibly seek to protect.” (www.comptrib.co.za)

This case raises very important considerations in the interpretation of the public
interest in the context of a merger assessment. While public-interest concerns are
explicitly incorporated into the merger assessment process, it is recognized that they
should be interpreted very cautiously, and that the role of other policy initiatives in
promoting those public-interest objectives may be far more important that that of
competition policy and law.

A current case, concerns the privatization of state-owned enterprises and the
role of competition policy. Perhaps one of the most challenging areas to address
competition issues is in the realm of state-owned enterprises, and this is illustrated
by the Telkom case. South Africa has embarked cautiously on the privatization route,
and in those cases where state-owned enterprises have been privatized, a key con-
sideration has been the maximization of asset value rather than the introduction of
competition. This has important implications for enterprise development. State-
owned enterprises in infrastructure service provision can have seriously deleterious
effects on enterprise development; far more so than specific abuses of dominance or
restrictive practices involving consumer products markets.

Advice from the Bretton Woods Institutions during the 1980s to governments in
developing countries was to privatize and liberalize, with virtually no mention of com-
petition policy and law. In developing countries with small markets, and in many
cases larger foreign-owned enterprises or subsidiaries of multinational corporations,
operating alongside many small and medium-sized domestically owned enterprises,
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the withdrawal of the state from productive economic activity left a lacuna which was
readily filled by private concentrations of economic power, often private monopolies.

It was soon realized that market governance mattered very much, and perhaps
especially so in developing countries. Rules are necessary for markets to function
efficiently — and the competition rules were very important in this regard. The begin-
ning of the 1990s heralded the era of regulatory reform, and soon the wave of com-
petition policy and law development gathered momentum, more slowly perhaps, but
also, in developing countries.

An interesting case which is currently being considered by the competition au-
thorities concerns Telkom, the current sole provider of fixed-line telephony services.
The South African Value-Added Network Services Association (SAVA) has lodged a
complaint against Telkom, on grounds including the following:

+ Telkom’s refusal to provide telecommunications facilities to SAVA members to
construct their networks

+ Discriminatory pricing with respect to leased-line services

+ Refusal to lease access facilities to value-added network services providers

+ Bundling of services.

The Commission has found that Telkom has abused its dominant position, and
the complaint has been referred to the Tribunal for determination. The outcome of
this case has important implications for consumers and for business especially SMEs.
Enterprise development can be seriously affected by providers of services such as
telecommunications, transportation and other network-based services. Privatization
in developing countries should be conducted with due recognition for the benefits of
promoting competition in the provision of services previously provided by state-owned
monopolies. These basic services provide an important infrastructure for enterprises
and can impact significantly on the overheads of small enterprises, limit their ability
to communicate with customers and suppliers and to market their products or serv-
ices.

5. Conclusions

South Africa’s experience in the development of its competition policy and law in the
1990s offers important lessons for other developing countries. First, the develop-
ment of competition policy took place during a comprehensive policy reform pro-
gramme. While this may not be feasible in other countries, it is important to note
from this experience that due consideration for the policy synergies, perhaps among
the collection of microeconomic policies such as trade, industrial, competition and
labour market policies, is important.

Second, many developing countries are still engaged in, or planning to privatize
state-owned enterprises. While an obvious concern in such a privatization exercise
is undoubtedly revenue generation, and hence the protection or enhancement of
asset value is key, the potentially negative effects on enterprise development across
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markets and sectors requires careful consideration of the promotion of competition
in such markets.

Third, a very important aspect of the development of competition policy and law
is the building of a competition culture. In some developing countries, economies
are still in a transition from socialist-type or highly controlled economic systems. The
private sector is an emerging one, and the benefits of competition may not be appre-
ciated or be obvious to all stakeholders in the economy. An inclusive process of
discussion and education around competition issues may assist to develop a com-
petition culture that will enhance the benefits of enforcement.

Even in South Africa, where a comprehensive policy process involved a broad
spectrum of stakeholders, competition law practitioners indicate that it is sometimes
difficult to obtain information from even large enterprises, for merger filings or inves-
tigation of competition complaints. The perception seems still to be that competition
law implementation is a bureaucratic process, a hassle factor for business. The
collaboration of competition champions (perhaps larger businesses) to extol the vir-
tues of effective implementation of competition can play a role in this regard. In
South Africa, for example, South African Breweries, now a multinational beer pro-
ducer, has a well-publicized compliance programme for managers, and this has as-
sisted to raise the profile of competition policy in the private sector.

In merger regulation for example, trade unions are explicitly involved in the merger
notification process. Thus, competition policy becomes not only an issue for man-
agement but also for employees.

Fourth, South Africa’s experience in implementing competition has highlighted
the importance of capacity building. In South Africa, as in many other developing
countries, there is not a long tradition of collaboration between lawyers and econo-
mists. Lawyers seldom study economics and economists are not likely to study law
either.  Competition policy and law requires an inter-disciplinary approach, bringing
lawyers and economists together. This is also a new area of study in South Africa,
especially in the legal field, and this is probably similar in many developing countries.

A particular challenge as a result of the skills shortage has been the high rate of
staff turnover at the Competition Commission. Commissioners with little more than a
year’s experience have become very sought after in legal firms and in the private
sector. Capacity building should therefore be an ongoing exercise.

Fifth, the specific challenges faced in the case of South Africa at the end of the
apartheid era also hold important lessons for developing countries. Distortions by
government regulation, high levels of concentration in ownership and control, and
vertically integrated conglomerate organizations were not conditions supportive of a
strong competition culture and robust competition processes. This meant that the
usual objective of competition policy to promote competition and economic efficiency
was important, but at the same time, broader public-interest objectives were also
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important.  Public-interest objectives mattered in the context of competition policy
even though they were also to be pursued through other policy channels.

While public-interest objectives are important, their introduction into competition
policy and law has to be handled very carefully. South Africa’s experience with its
1979 Maintenance and Promotion of Competition Act offered clear lessons in this
regard.

The 1979 Act put the public interest as the final criterion against which competi-
tion decisions would be tested, but did not define the public interest. This led to ad
hoc and conflicting case law, and this was compounded by the political influence that
could affect or override decisions by the Competition Board.

In the new Competition Act, the public interest is explicitly articulated. Specifi-
cally four public-interest pillars are identified, and bounds are placed on the permis-
sible recourse to public-interest issues in competition cases.

For developing countries, this is important to note. While it may be desirable to
include public-interest considerations explicitly to limit the scope of interpretation,
care has to be taken both in the drafting of the law and in the implementation of that
law. Caution must be exercised to ensure that decisions are credible and a consist-
ent body of case law amplifies the letter of the law. Effective and consistent imple-
mentation of competition law is perhaps the most important advocacy tool in a devel-
oping country.  There may be occasions where the promotion of public-interest
objectives will be better served by policy interventions other than competition policy,
and the competition authorities should be bold enough to hold back on such deci-
sions (as was the case in the Shell-Tepco merger discussed earlier).

Developing countries should note that the specific pillars of public interest that
are identified need careful consideration. The unique South African history led to the
delineation of four pillars of public interest: small and medium enterprise develop-
ment and black economic empowerment, employment, impact on a particular indus-
try or region, and the ability of national industries to compete in international mar-
kets. In the implementation of competition law thus far, it is in the case of merger
control, that employment, economic empowerment and small enterprise develop-
ment have featured most prominently. The ability of national industries to compete in
international markets has not yet been considered to be positively key in any merger
assessment.

In general, and specifically for developing countries, it is important not to over-
load the competition policy agenda. There are objectives (including, in particular,
public-interest objectives) that can be more effectively achieved through other policy
channels. Policy coordination and inter-policy consistency is critical, especially for
developing countries that are faced with the challenges of market development, with
in some cases an emerging, rather than a robust, private sector, especially a small
business sector.  The number of public-interest issues included in the competition
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policy agenda should therefore be strictly limited, and through effective implementa-
tion of the competition law, synergies with other policy initiatives supporting these
public-interest objectives should be developed.

Although the public-interest test in merger review is clearly specified, the Com-
petition Tribunal has been cautious in its consideration of this test. This is a singular
lesson for developing countries. If the credibility of the competition authority is to be
established in the application of a public-interest test then cautious application is
recommended.

The South African experience has also shown that, despite resistance at the
multilateral level to engage in negotiations to determine competition rules, it is not
possible to avoid competition issues in bilateral negotiations. South Africa (and SACU)
is currently negotiating a free trade agreement with the United States and competi-
tion policy is definitely on the agenda, as it is also in the negotiations with the Euro-
pean Free Trade Area (EFTA) to conclude a free-trade agreement. It seems fair to
say that such trade negotiations highlight the potential impact on domestic markets if
competition policy does not exist.

The new generation trade agreements include trade-plus issues such as invest-
ment, and the entry of new firms, perhaps large ones, may have serious effects on
the nature and intensity of competition in developing country markets. The absence
of competition policy and law could mean that domestic firms do not have any ar-
mour should the newcomers engage in anti-competitive practices. So, while devel-
oping countries welcome and actively compete for foreign direct investment, they
should ensure that competition policy and law is in place to ensure that competition
is fair and that enterprise development is facilitated not frustrated.
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Websites

www.compcom.co.za (Competition Commission)
www.comptrib.co.za (Competition Tribunal)
www.dti.gov.za (Department of Trade and Industry)
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ll.3. THE EVOLUTION OF COMPETITION POLICY AND ITS IMPACT ON ECO-
NOMIC DEVELOPMENT IN KOREA'

Joseph Seon Hur
1. Competition policy and economic development?

For the 22 years that Korean competition law, the Monopoly Regulation and Fair
Trade Act (MRFTA) of 1981), has been in effect, the Korea Fair Trade Commission
(KFTC) has strived towards the formation of a market economy in Korea. As the
government body in charge of competition law and policy, the KFTC has had im-
mense influence on Korean economic development by correcting market failures
stemming from imperfect competition and overcoming resistance and various obsta-
cles to the market economy. This chapter has two purposes. One is to rethink the
importance of competition policy as a core institution in the domestic economy and
the other is to draw lessons from the Korean experience for the benefit of other
developing countries with less, or no, experience in competition law enforcement.
This will be done through analysis of how competition policies influenced Korean
economic development in the last two decades.

The goal of national competition policies in a market economy is to increase
economic efficiency and consumer welfare through promoting competition.® Since
competition plays as crucial a role in a market economy as blood does in the body,
government has an essential role to play in promoting and monitoring competition to
ensure smooth development of the market economy. As the communist bloc col-
lapsed and global integration of the world economy accelerated in the 1990s, a lot of
developing countries and transition economies have been adopting competition law
en masse. Developed countries are also reinforcing competition law enforcement
policies. In light of such trends, we can be assured that, in the near future, competi-
tion policies will be core policies in those countries striving for sustainable economic
growth regardless of their current economic status.

What lies beneath the adoption of competition law and its reinforcement in many
countries is the belief that competition policies play a significant, positive role in eco-
nomic development. That fierce competition among corporations has an important
influence on economic development by enhancing efficiency and thus improving social
welfare was proved valid to a certain extent by economic theories and empirical
studies. It is difficult, however, to find straightforward data on the effect of competi-
tion policy on economic development.* Theoretically, it is not too hard to guess that
competition policy would have positive effects on economic development since it
promotes competition. However, there are certain limitations in proving this by em-
pirical analyses. First, this is because other factors such as free trade and invest-
ment, regulatory reforms and privatization also contribute to economic development
through promoting competition. These variants are so closely intertwined that it is not
easy to differentiate between them. Secondly, the histories of competition policies in
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many countries are not long enough to make chronological analyses to see their
relationship with economic development. Lastly, it is hard to discover appropriate
variants that can measure the intensity of a country’s competition policies.® Under
these circumstances, it would be meaningful to see what influence competition poli-
cies have had thus far in the economic growth and development in Korea, which is
known as a country of successful economic development.

In the next section, | will divide the Korean economic development process into
three stages to examine the accomplishments and the problems of past economic
policies. | will provide observations on past policies for the formation of a market
economy and the developments of the MRFTA. The subsequent section will include
analysis on how the KFTC has influenced Korean economic development and con-
sumer welfare during its 22 years of competition policy enforcement. Finally in the
conclusion, a few lessons from the Korean experiences will be discussed.

2. The Korean economic growth process and competition policy
development

2.1. Government-led economic management: from the 1960s to the 1970s

2.1.1 Bright and dark sides of the fast economic growth led by the
government

Throughout the 1960s and the 1970s, the Korean government pursued the so-called
unbalanced growth strategy that strategically concentrated its financial and tax sup-
port on export-oriented industries. As a result, Korea achieved remarkable economic
development, thereby increasing its GDP by 30-fold (US$ 21 billion in 1961, US$ 616
billion in 1979) and GDP per capita by 20-fold (US$ 81 in 1961, US$ 1647 in 1979) in
less than 20 years.

This unbalanced government-led growth strategy is viewed as having been in-
evitable considering Korea's past economic status as a small market with a lack of
resources and limited technology. However, when examined from the “competition
perspective”, this early stage can also be viewed as the period of government inter-
vention and protection with limited domestic and international competition. In other
words, this period was when market economic function was often substituted by
government intervention. In the 1960s, government intervention was considered rela-
tively neutral as government supported industry according to export performance. In
the 1970s, however, government designated strategic industries and concentrated
its support on certain companies so that it grossly distorted the market function. This
resulted in unintended structural problems arising in various areas of the economy.
The absence of competition distorted the operation of the market and allowed mo-
nopolistic/oligopolistic markets to take root while the concentration of economic power
in the hands of a few (the chaebols) cast a dark shadow over the Korean economy as
a whole. The reason why Korea was able to achieve high economic growth despite
these structural inefficiencies is because conditions in the international economy



Joseph Seon Hur 229

were working to Korea’s advantage at the time. Developed countries that advocated
free trade turned a blind eye to the protectionism of developing countries under the
GATT system.

2.1.2. Failed efforts to introduce competition law

There was certainly no lack of efforts to introduce the principles of competition in this
period. In 1963, the so-called “three-powder case™ had provoked public opinion to
the view that socio-political measures were necessary to deal with the abuse of
monopolies. After that, proposals to legislate the Fair Trade Act were submitted to
parliament in 1966, 1969 and 1971, with criticism on monopoly issues. These efforts,
however, were thwarted every time. There was an absolute lack of general consen-
sus on antitrust policies. Industries protested too, claiming that the most urgent prob-
lem in the Korean economy was to accumulate corporate capital and to produce an
adequate supply of goods.

Finally, in 1975, the “Price Stability and Fair Trade Act’ was legislated and was to
precede the current MRFTA. Since the early 1970s, the domestic economy had been
going through tough times due to price instability caused by augmentation of im-
ported raw material prices and higher exchange rates. To tackle the problem, gov-
ermment legislated the “Price Stability and Fair Trade Act” in order to have flexible
control over prices. This Act prescribed two contradictory objectives, price stability
and observation of fair trade, though it focused more on the former than the latter.
There were regulations on monopoly but they were mainly on cases of abuse, rather
than on the issue of market structure. In practical terms, collective activities could not
be regulated although they were prohibited due to the inherent shortcomings of the
Act. The Act did not have the desired effects in the late 1970s either in terms of price
stability or fair trade while Korea was struggling with an overheated economy and the
second Oil Shock.

Finally, as we approached the late 1970s, ineffective over-investment was inten-
sified by blind policy measures to protect the heavy and chemical industries. The Oil
Shock and domestic political unrest aggravated the situation and brought about stag-
nation in the 1980s.” Economic stagnation in that period was unrelated to the cycle of
economic ups and downs and its primary causes were the structural problems in the
Korean economy that had accumulated during its compressed growth process. Ac-
cordingly, government started pursuing the legislation of a significant antitrust law to
guarantee the clarity of the legal system and the efficiency of its operations.

2.2. Efforts to diffuse competition principles and economic crisis: from
1981 to 1997

2.2.1. Shift in economic policy trends and implications of the adoption of
the MRFTA

Growth-oriented strategy led by government in the 1960s and 1970s subordinated
the economy to politics and caused structural problems such as undue politico-
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economic ties, income inequality between social classes or regions and abuses of
monopoly. As we entered the 1980s, along with the global promotion of deregula-
tion and markets opening to foreign trade, Korea attempted to discontinue
government-led growth policies. The change was attempted under three clear
goals: liberalization, stability and market opening. With the process of liberalization
came domestic competition stimulation and market opening with the introduction of
external competition, and competition at last started to take root as a central
concept in the management of the Korean economy.

Against this backdrop, Korea'’s basic competition law, the “Monopoly Regulation
and Fair Trade Act” was legislated in December 1980 and enacted in April 1981,
despite strong opposition from industry. The MRFTA was intended to change the
government-led economy to a market economy. This was not merely an adoption of
a legal mechanism. It signified a paradigm shift in national economic management.
Through the MRFTA, the Korean government demonstrated its determination to ac-
tively adopt a market economy. Previously, several attempts had failed to introduce
antitrust laws that could alleviate the side-effects of the past growth-oriented strat-
egy and the paralysis of market functions. With greater economic expansion and
complexity, however, the inefficiency of government intervention was clear. Monopo-
lization was intensified with economic growth and this weakened the domestic
economy to undermine Korea's international competitiveness.

The adoption of the MRFTA was a significant turning point that paved the way for
the continuous development of the Korean economy. It can be regarded as a decla-
ration introspective of past economic policies to revive market functions in the future.
It also reflects the government's determination to renew completely the economic
constitution which was weakened by intensified monopoly.

This shift in economic policy of the 1980s produced considerable results. Since
1982, prices have become more stable and a one-digit price increase rate has been
maintained. From 1986 to 1989, Korea achieved an international accounts surplus
for the first time. From 1981 to 1991, the average annual GDP growth rate reached a
noteworthy 8.7 per cent.

2.2.2. Developments of competition policy

Since the enactment of the MRFTA in 1981, substances and priorities in Korean
competition policy have evolved with market conditions and economic development
stages. Accordingly, the organization and manpower of the enforcement authority,
the KFTC, have steadily been reinforced® to enhance its status. While the first com-
petition law was modelled on the systems of other countries, Korean competition
policy has evolved to meet the needs of its own economic situation. This helped to
gain public support for competition policy so that it can quickly and successfully take
root in Korea.

First, to strengthen protective policies for SMEs (small and medium enterprises),
the KFTC established the “Fair Subcontract Transactions Act” which was initially an
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article in the MRFTA. In 1986, the KFTC adopted the “Adhesion Contracts Act” to
prevent large-scale consumer damages arising from unfair stipulations and to en-
sure fair trade.

At the end of 1986, a system aimed at dealing with the concentration of eco-
nomic power in the chaebols was introduced in the MRFTA. ltis true that the chaebols
considerably contributed to the economic growth of Korea, but as the economy be-
came market oriented in the 1980s, the chaebols became obstacles that hindered
the diffusion of competition principles and social equity. Chaebols, born from the
post-selective protection of the government, were worsening the monopolist market
structure by expanding their economic power through unfair means of capital multi-
plication such as mutual shareholding. The government sought policy measures
through the revision of the MRFTA in response to the national consensus on the
seriousness of the issues and the urgent necessity for countermeasures. The eco-
nomic power concentration control system enacted in 1987 is a system peculiar to
Korean antitrust policies that was made to seek balanced development. It would
suppress excessive concentration of economic power and enhance the vitality of
domestic economy by making the chaebols focus on substantial growth rather than
on unreasonable expansion.

In 1988, the KFTC was the first to declare “deregulation” and embarked on re-
forms in 18 industries. It was then that the KFTC'’s regulatory reform efforts really
started. It aimed to abolish direct price control or market entry regulations by the
government and to facilitate an environment where the market can function on its
own.

The KFTC'’s enhanced status and reinforced functions since the enactment of
the MRFTA meant that the direction of the government’s economic policy steadily
changed to focus on autonomy and competition rather than protection and regula-
tions.

2.2.3. Change in the economic environment and the financial crisis

Though both domestic and international economic settings changed significantly since
the beginning of the 1990s, the Korean government and industries missed the chance
to restructure the economy as they contented themselves with their old practices,
only to cause the 1997 financial crisis.

While the increase in demand from the foreign market stagnated from the begin-
ning of the 1990s, many firms in developing countries emerged as strong competi-
tors to Korean corporations in the global market. Domestically, competitiveness of
export price has greatly decreased as the labour cost rose continuously. Amid all
this, Korean corporations faced fiercer competition in the world market as the inter-
national economy integrated and borderless competition unfolded. From the mid-
1990s, the WTO was in operation and Korea was admitted to the OECD. As these
events intensified the market opening pressures and the waves of globalization, cor-
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porations encountered greater competition in the international market. Also, the need
for pro-competition restructuring for the Korean economy was getting greater.

Korean corporations were losing the competitive edge in this context since their
growth had depended to a great extent on government protection and assistance.
Chaebols were unable to swiftly adapt to the changing environment. They were sticking
to old growth strategies that had guaranteed success in the past, i.e. a strategy to
multiply affiliated corporations by increasing production input financed through exter-
nal loans. Hitherto, the KFTC had tried to reform the chaebol structure and business
practices through controls on cross-shareholding and restrictions on the total amount
of shareholding of other companies. However, those measures had little visible ef-
fects without a comprehensive control mechanism for chaebol activities. Though
government attempted deregulation and market opening to remedy structural prob-
lems, much of the government-led economic system, operating through regulations
and protection policies, still remained. Structural problems and inefficiency persisted
in the Korean economy and strategic industries were gradually losing ground.

Although the KFTC made early efforts to restructure the Korean economy based
on market economic principles, it failed to make fundamental changes in govern-
ment policies and corporate behaviour. For example, the KFTC attempted to ban
cross-debt guarantees between companies affiliated to one of 30 chaebols, only to
meet resistance from industry and the relevant government authorities that led to
failure.® From the beginning, the KFTC'’s functions and status were continuously evolv-
ing and it made progress in encouraging competition within the overall economy.
However, it had not attained the authority and resources to determine the path of
national economic policy.

Still, we cannot conclude that the achievements of applying antitrust policy was
thus far trivial because the primary cause of the 1997 economic crisis can be traced
back to structural problems, i.e. a weak market competition system. If we look at the
Korean economy in the 1990s, before the financial crisis from the competition per-
spective, competition policy was more or less taking root in the product market, though
it was unsatisfactory in the production factors market and enterprise ownership mar-
ket. If we could say that competition has been taking root in every aspect of the
economy during the post-crisis restructuring process, this would be the achievement
of the KFTC’s past efforts to instil the pro-competition mentality in every corner of its
economy.

2.3. Towards the advanced market economy: from 1998 to the present

2.3.1. Structural reforms and strengthened enforcement of competition
law

The 1997 economic crisis has generated national consensus that market competi-
tion should be the core economic principle. Under these circumstances, the Korean
government has promoted reforms in four main sectors, corporations, finance, la-
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bour and public services, after the crisis. We can assess that, as a result, structural
defects that had been fixed for 30 years have been significantly removed and that
the pivotal point was laid for the market economy. First, in the corporate restructuring
case, increase of small shareholders’ right, introduction of external board members
and reinforcement of accounting standards have improved the corporate govern-
ance structure and transparency. Cross-debt guarantees between affiliates of chaebols
have been completely eliminated and the debt ratio of manufacturers has been pushed
below 200 per cent. A permanent restructuring system run primarily by the board of
bondholders has been set up. In the case of the financial institutions, the soundness
and profitability have improved through the large-scale investment of public funds
and their supervisory functions have advanced. In the public sectors, efficiency has
increased through reduced manpower and consistently promoted privatization. As
for labour problems, the situation continues to improve through increased flexibility
due to the constant system improvements and the common culture of competition
law and principles is being accepted widely.

The KFTC has played a pivotal role in corporate restructuring. It provided the
basic environment where various means of interconnected chaebol-style manage-
ment could be replaced by independent management systems, by reinforcing con-
trols on the concentration of economic power."™ During the process, law enforcement
by the KFTC, such as the corrective measures against cartels and prohibited activi-
ties of trade associations, was made much stricter''. The KFTC provided the founda-
tion for market economy to be settled also by actively promoting competition advo-
cacy that ensures market competition through participating in regulatory reforms and
a privatization process for public enterprises.

2.3.2. Reform accomplishments and the remaining tasks

Korea overcame the financial crisis and swiftly regained international credibility by
carrying out comprehensive reforms. Since 1999, it attained high economic growth
rates and a large national economic surplus while maintaining stable consumer prices.
It made its final debt repayment to the IMF in August last year, 3 years earlier than
planned. Korea is now one of the top five countries with the highest foreign currency
reserves with US$ 100 billion compared to US$ 4 billion at one point in the financial
crisis. International Financial Information Services are upgrading Korea’s credibility
to the level prior to the crisis.” Foreign media and investment institutions are also
speaking highly of Korean restructuring achievements.

However, itis difficult to say that these changes are sufficient for continued steady
growth, even though competition policy and restructuring efforts have prepared a
foundation for sound development of the market economy. In particular from the
competition policy perspective, the market economic principles have not been estab-
lished in every part of the economy. The Korean market still has many sectors with
high market concentration. Businesses have only begun to renovate through M&A
and select managers through competition. The level of competition is also low in
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markets for labour and capital, for example. Therefore, we must continue to push for
reform towards greater competition.

3. Impact of competition policy on economic growth and development

The competition policies that Korea employed for the last 22 years have had a sig-
nificant impact on how the Korean economy works and what course of development
it has taken. The most straightforward way to estimate the impact on economic growth
and development is through quantitative analysis using statistical tools. This would
allow us to see changes in GDP per capita or corporate productivity and competitive-
ness in relation to the implementation of competition policy. But, as mentioned previ-
ously in the introduction, it is not only difficult and complex to undertake primary
analysis which proves the relationship between competition policy variables and
macroeconomic growth and development, but the exercise is also beyond the scope
of this chapter. Thus, in this chapter, | begin on the theoretical and empirical basis
that concludes the positive correlation between competition variables and economic
growth and development. From this point of view, it is possible to provide indirect
proof of competition policy’s positive effect on economic development just by show-
ing that competition policy implementation generated great competition. On the other
hand, since it is somewhat easy to estimate consumer and social welfare improve-
ments through actual examples, many of my arguments will depend on this aspect.
In the following pages, | will try to show that competition policy has provided a micro-
foundation for continuous economic development by dividing competition policy cat-
egories into monopoly regulation, cartel regulation and competition advocacy (regu-
latory reforms). | will also show how efficiency and welfare have increased through
law enforcement.®

3.1. Market regulations on monopoly and oligopoly, competition
promotion through cartel requlations and social welfare improvement

3.1.1. Increase in economic efficiency through requlations on monopoly
and oligopoly

3.1.1.1. Regulations on monopoly and oligopoly in Korea

Korean monopoly regulation has consisted largely of identification and disclosure of
market-dominating corporations and restrictions on abuses of market dominance.
This system was first adopted when the MRFTA was enacted in 1981 and was used
until 1999. It was a system unique to the Korean economy. The KFTC designated
market participants with certain dominant characteristics each year and imposed ex
post facto regulations on abuses of market status. But it has been noted that these
measures are not sufficient to reform monopoly or oligopoly structures at their core
since it focuses on enforcement of law after the violation has occurred. To make
market structure more pro-competitive, the KTFC established and enforced the re-
form policies targeting the market structure. In the 1999 Amendment to the MRFTA,
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the designation system for market dominant enterprises was abolished. Now, market
dominance is determined on a case-by-case basis.

The M&A control system is a typical means of competition policy aimed at pre-
vention of monopolization. The KFTC reviewed 5,506 cases for M&A in total from
1981 to 2000. Among them, corrective measures were ordered in only 13 cases
where the KFTC recognized competition restraints and injunctions were ordered in
only four of those 13. Observing that nine out of 13 corrective measures were or-
dered after the financial crisis, we can say that the M&A regulation policy has been
more active since then.™

3.1.1.2. Reducing market concentration'

Due to growing free trade and investment as well as 20 years of competition policy
implementation, the Korean market structure is gradually becoming more pro-com-
petitive.'™ As we can see in Table 1, the industrial concentration ratios in the mining
and manufacturing sectors have gone down generally since enforcement of the
MRFTA. The index shows that concentration was temporarily intensified between
1997 and 1998 because the economic crisis in 1997 reduced the number of corpora-
tions and business activities. In 1999, however, the index is even better than before
the crisis. Since the number of businesses has decreased compared to that before
the economic crisis, this can be translated to mean that competition structure has
greatly improved in the Korean market.

Table 1. Trends of average industrial concentration ratios in mining and
manufacturing

Year 1980 | 1990 | 1995 | 1997 | 1998 | 1999
CR*(%) | 624 | 528 | 47.8 | 48.6 | 50.0 | 45.4

Table 2. Number of industries according to concentration ratio class (No., %)

Concentration Ratio
(CR Claes 1980 [1990 1995 [1997 1998 11999
T TR TR 7 A 7
Under 0.20 18431150) [152) (147 (147) [19.0)
e 050 133 D14 D50 D68 (58 D22
: (320) [36.1) [433) [447) (436) [458)
S 03 o7 {111 {102 92 65
: (225) [180) [186) (17.0) (155) [134)
e 09 5 B4 B0 b7 79 55
: (205) [142) [115) [112) (133) [113)
over 0.0 5 99 68 14 16 B
: (205) [167) [114) (124) (128) [105)

Table 2 divides the industrial concentration ratio into several classes and shows
the number of industries and their gravity in each class. According to this, industrial
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concentration in mining and manufacturing has generally improved since 1980. Look-
ing at the table, we can see that there is a tendency for industrial gravity to decrease
in classes with high concentration and to increase in classes with low concentration.

3.1.1.3. Empirical studies on efficiency enhancement effects of monopoly
regulations

(i) Decreased loss of social welfare

Economic logic would conclude that prices in monopolies are likely to be higher than
in the competitive market. In monopolistic and oligopolistic situations, corporations
can easily raise prices using market dominance. In addition, since the producers are
few and corporate consensus can easily be reached, the possibility of explicitly or
implicitly raising prices or preventing their reduction is greater. This being the case,
the possible loss in social welfare is also greater than in a competitive market as less
production results in higher consumer prices. In addition, long-term negative effects
can result because there is little competition to stimulate technological innovation
(which confers dynamic efficiency).

Jeon (2002) has reached conclusions worth pointing out through his statistical
analysis of the social cost effects of Korean monopolistic and oligopolistic structures
formed during past government-led rapid economic growth. According to the study
on social welfare loss in 22 manufacturing industries from 1981 to 1998, the loss in
1995 was estimated to be 12.5 billion won (3.31 per cent of the GDP), which is
considerably higher compared to the same index for the US or other developed
countries. However, if we look at changes in the annual size of social welfare loss, it
was 8.45 per cent of GDP in 1981 whereas it was 7.07 per centin 1985, 4.87 per cent
in 1990, 3.31 per cent in 1995 and reached 3.36 per cent in 1998. That clearly shows
the decrease in welfare loss caused by the monopolist market structure. The de-
creasing tendency can partly be explained by other factors such as free trade, but
most of all it can be regarded as the result of the government’s adoption and imple-
mentation of competition policy since the early 1980s that steadily improved domes-
tic anti-competitive markets and induced competition. In conclusion, it can be said
that monopoly regulations have contributed greatly to the steady increase in eco-
nomic welfare in Korea through improved market structure.”

(ii) Improved consumer welfare and the regulation of market dominance

Kim and Moon (1999) used the Lerner Index® to estimate how designation of market
dominant enterprises has contributed to competition and consumer welfare. They
selected nine items that had dominating parties in the market during the 6 to 12-year
period from 1981 to 1997, and chose representative corporations for each. They
calculated the Lerner Indexes before and after designation as monopolistic enter-
prises.

Lerner Indexes before designation seemed to be higher than those after designa-
tion for all nine products. This means that, though actual showings of monopoly
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regulations by the MRFTA were insignificant,’ the fact that corporations are
subject to ex post facto regulations once pointed out as monopolistic enterprises,
has actually contributed to weakening the monopoly and to making the market
more competitive by producing indirect regulating effects. The decrease in excess
profit of monopolistic corporations means an increase in consumer welfare and
causes efficient production that in turn makes a contribution to the continuous
economic development.

3.1.2. Pulling the market economy development through cartel

regulations

3.1.2.1. Harm from the cartels

Cartels comprising monopolistic corporations or business associations are the activ-
ity in which corporations collectively decide prices or supply sizes that should be
decided independently. Cartels are the most important target of the antitrust policy
since they are often so powerful that they can impede the operation of the market
principles. Cartels provide excess profits for the participants, but on the social level,
they bring inefficiency and social welfare loss. Thus, it is an essential task for devel-
opment of the national economy to prevent cartelization. This will directly increase
consumer benefit and, furthermore, enable the rise in dynamic economic efficiency
by preventing the establishment of the monopolistic structure and by recovering market
competition. Particularly in Korea, it has been critical to curb cartels because a con-
siderable number of legalized cartels existed as remnants of the days when rapid
growth and collaborative activities were widespread due to the monopolistic market
structure.

3.1.2.2. Restriction on cartels and its economic effects

The KFTC has put a lot of effort into investigating cartels and the intensity of law
enforcement has significantly increased since the mid-1990s. First of all, though the
KFTC holds the power to authorize cartels that are planned to rationalize the industry
or to overcome the economic slump, this has not happened. If we look at the correc-
tive measures imposed on cartels by monopolistic corporations, except for the cor-
rective measures on prohibited activities of business associations, there were 215
cases that the KFTC imposed more than corrective orders (including surcharges and
prosecution) and 44 corrective recommendations since the 1981 enforcement of the
MRFTA up to 2001. Since 1988 when the surcharges for cartels were first adopted,
314 .4 billion won in total were imposed, about 93 per cent of this since 1998. If we
add the 155 warnings, 374 cartels identified in total. This shows how widespread
cartels were among corporations in Korea. To look at it differently, we can assess
that the KFTC had a positive influence on the national economy as it succeeded in
regulating cartels to a considerable degree by enforcement of antitrust policies. The
continuous rise in numbers of disclosed cases and the increases in sanctions since
the 1990s appear to be having preventive effects on cartels. Meanwhile, to regulate
effectively cartels that are operating in very shrewd and covert ways, the KFTC adopted
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the Leniency Program for those who cooperate with the investigation by offering
evidence. In addition, starting from 2002, the reward system of up to 20 million won
was introduced for third-party reports on cartel activities.

Below are examples of typical cartels to demonstrate how cartel regulations had
practical impacts on consumer economic welfare.

a. Correction of student uniform manufacturers’ cartel (May 2001)

Three major student uniform manufacturers with around a 50 per cent share of
the market collaborated to fix consumer prices for student uniforms. In this cartel
case, the KFTC took strong measures that included an injunction order, an imposi-
tion of 11.5 billion won surcharges in total and they reported the case to the prosecu-
tor’s office. The estimated annual reduction of consumer burden by the disclosure of
this cartel is about 60 billion won.? The case is a good example of how cartels can
have negative effects on consumer welfare and how antitrust policies correct the
distortion of resource allocation and increase consumer welfare by preventing and
disclosing cartel activities.

b. Correction of bid riggings for public construction projects

The KFTC imposed strict sanctions by investigating three public construction
projects bidding cases, one on the Baekje bridge construction in 1994, another on
rolling stock purchase in 1996 and the other on the West-Coast Expressway con-
struction in 1999. This worked as an impetus to end this long-lived practice of the
industry. Also since 1998, it reinforced the supervision of public constructions by
building and managing a permanent information collection system on public biddings.
Consequently, competition is taking root in those public constructions that have a
total value of 20-30 trillion won each year. Also, retrenchment of the annual govern-
ment budget is estimated at around 4 trillion won as the average contract-awarding
rate decreased from 87 per centin 1997 to 75 per cent in the mid-2000s. This shows
how cartels aggravate burdens and reduce efficiency in the economy.

c. Correction of the international cartel of graphite electrodes (March 2002)

On March 20, 2002, the KFTC decided to impose a surcharge of 11.2 billion won
(US$ 8,532 thousand) on six graphite electrode manufacturers from the US, Ger-
many and Japan which participated in an international cartel of graphite electrodes.
The six companies comprised approximately 80 per cent of the worldwide market
share of graphite electrodes. The participants held meetings in London and Tokyo to
fix prices and allocate markets among themselves during the 1992-1998 period.
Korea is 100 per cent dependent on imports for graphite electrodes, and during the
1992-1998 period, the import price increased by 48.9 per cent. In contrast, the price
of imports from non-cartel members only rose by 9.1 per cent during the 1992-1997
period. The damages incurred from the cartel were estimated at about US$ 139
million.
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This case is significant in the sense that it was the first case of the MRFTA being
applied to an anti-competitive action committed by foreign companies located out-
side Korean territory. The decision demonstrates the KFTC’s determination to apply
competition laws when Korean companies and consumers are subject to damages
due to anti-competitive actions committed by foreign companies. The decision will
also serve as a strong deterrent against international cartels that heavily affect the
developing countries. Korea is the first Asian country to join the worldwide efforts in
controlling and rooting out international cartels. The case has a strong implication for
the developing countries as well. This is because the developing countries have long
suffered damages by international cartels and only advanced economies such as the
US, EU and Canada had made efforts to sanction such cartels.

As we've seen from the examples above, cartels do immense economic harm to
consumers by setting higher prices than the normal prices with competition. Thus,
preventing cartels and insuring market competition have direct effects that increase
consumer benefit. In this sense it is worthwhile to estimate the size of economic
benefit to consumers due to the KFTC'’s achievements in repealing cartels in Korea.
For convenience’ sake, let's assume that 10 per cent of the total sales amount is the
extent of consumer damage?' caused by cartels and that the KFTC's surcharges
amount to 1 per cent of total sales of the relevant market during the period when the
cartel existed (average one year). Until 2001, the surcharges the KFTC imposed on
cartels add up to 314.4 billion won, so while cartels existed, the total sales of the
market is 31.44 trillion won. With this we can estimate around 3 trillion won as addi-
tional burdens on consumers by the cartels. So if it is assumed that cartels would
have lasted for one extra year on average if they had not been revealed, that amount
(3 trillion won) has returned for the benefit of consumers through cartel regulations
by the KFTC. The numerical value of this estimate is much lower than the actual
effects considering that the KFTC imposed surcharges on only 84 cases among the
374 cases where the KFTC imposed measures stronger than warnings until 2001.
Still, if we take into consideration that 93 per cent of the surcharges have been
imposed in the last 4 years since 1998, it sounds more reasonable to estimate con-
sumer benefit at 3 trillion won, which is gained by the KFTC's regulations on cartels
during the period.

3.2. Regulatory reforms and increase of economic efficiency and welfare

3.2.1. Regulatory reforms and competition advocacy of the competition
authorities

The competition advocacy role refers to all those activities of competition authorities
that advise and influence government statute revisions and regulations in order to
promote a more competitive industrial structure and corporate behaviour by creating
a pro-competition environment. In developing countries such as Korea where a com-
petition culture is not established, competition advocacy is regarded as an indispen-
sable element in antitrust policies. This is because getting rid of anti-competitive
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institutions and practices that had become widespread during the government-led
economic management era is the core task necessary to complete the transition to a
market economy and to prepare for steady economic development.

Regulatory reform is one of the fundamental functions of the competition authori-
ties and the most important means of competition advocacy. The purpose of regula-
tory reform is to promote market competition, technological innovation and creative
activities of corporations and to raise economic efficiency by reforming anti-competi-
tive government regulations.” Regulations often act as an artificial barrier that blocks
entry. Thus, deregulation aims to put pressure on existing corporations to raise com-
petitiveness by improving productivity and innovating technologies. In addition, it has
positive effects on consumer welfare in that it promotes development of new goods
or services, broadens the consumer’s options and influences price and quality. Regu-
latory reform, as described above, has common effects and purposes with antitrust
policy because it also has a positive influence on long-term economic growth and
development.

3.2.2. The KFTC’s efforts in regulatory reforms and accomplishments

Ever since the enactment of the MRFTA, the KFTC has contributed to promote eco-
nomic development by preventing the diffusion of public restrictions on market com-
petition, i.e. anti-competitive government regulations, and by expanding the arena of
the market economy while steadily assuming the competition advocacy role inside
the government. It has stopped the formation of anti-competitive regulations using
the Prior Statute Consultation System and achieved considerable abolitions of exist-
ing regulations and practices as a leader of the deregulating operation at govern-
ment level. Meanwhile, the Omnibus Cartel Repeal Act was one of the accomplish-
ments of the competition advocacy in the dimension of regulatory reform.

3.2.2.1. Prevention of anti-competitive regulations

To prevent anti-competitive regulations in advance, Article 63 of the MRFTA pre-
scribes prior consultation with the KFTC when government bodies plan to establish
or revise anti-competitive legislations or impose administrative measures of a similar
nature. This is a competition advocacy system quite unique to Korea. The system
was adopted at the time of the MRFTA enactment in 1981 and has had considerable
achievements in preventing new adoptions of anti-competitive regulations or poli-
cies. During the consultation process, the KFTC mainly deals with market entry re-
strictions, price maintenance, restrictions on business territories, cartel activities,
awarding monopolist rights of import and prohibited activities of business associa-
tions and suggests its opinions with regards to the issues. From 1991 to 2001, the
total number of consultations was 3,654. The KFTC recommended removal or revi-
sion in 654 cases, which is 12.4 per cent of the total and in 581 cases (72 per cent of
the total number of recommendations), its opinions were accepted. In particular, as
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the KFTC'’s independence and status strengthened, its acceptance by other authori-
ties increased.

3.2.2.2. Reforms in the existing government regulations

Meanwhile, the KFTC recognized regulatory reforms as the main responsibility of
the competition authorities from early on and has been leading government efforts to
reform various anti-competitive statutes and policies since its establishment. In 1987,
it spearheaded the use of the term “deregulation” and began to pursue regulatory
reforms actively to reinforce competitiveness in each industry. It was then that the
KFTC performed deregulations in 18 industries selected after industrial research.
Coming into the 1990s, it took the lead in government efforts to reform regulations,
participating in the Economic and Administration Deregulation Committee (1993) and
in the Economic Administration Regulatory Reform Committee (1996).

The KFTC was in complete charge of economic regulatory reforms, operating
the Economic Regulatory Reform Committee from 1997 to 1998. During this period
the Economic Regulatory Reform Committee selected 11 core sectors, such as in-
formation and telecommunication, industrial location and factory construction, distri-
bution, transport, construction and so on, that have great influence on the national
economy yet are burdened with many regulations. It completely reformed the rel-
evant regulations such as market entry barriers, price regulations or business activi-
ties regulations. During that period of regulatory reform, the KFTC was regarded as
having been a success as a neutral third party overcoming protests from vested
interest groups. Most of all, under critical monitoring by the IMF, successful reforms
contributed much to the Korean economy as it developed into a pro-competitive
market economy.

Since regulatory reform works were integrated into the Regulatory Reform Com-
mittee in 1998, the KFTC Chairman has participated in the Committee as a member
and steadily influenced the regulatory reform process to reflect the competition policy
perspective. Since then, the KFTC has been pursuing regulatory reforms by way of
preparing improvement plans on anti-competitive regulations and presenting them to
the Regulatory Reform Committee.

3.2.2.3. Examples of regulatory reforms and their economic effects

(i) Examples of regulatory reforms led by the KFTC
(a). Abolition of service fee regulations in certified professions

The legislation and enactment of the Omnibus Cartel Repeal Act? in early 1999
is noted as one of the most unique and remarkable achievements among the KFTC’s
regulatory reforms. Due to the Act, 20 different cartels were eliminated or improved,
causing immediate modifications of price, production quantity and division of sales
areas. These cartels had been granted government authorization. The reforms elimi-
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nated price fixing for service fees in nine certified professions such as lawyers and
accountants. Since the Act took effect, the KFTC has reported the variations in fees
for those professional services on a regular basis to assist consumers in making a
rational choice of service. According to reported figures, the elimination of price regu-
lations has generated greater variation between the maximum and minimum fees.
This variation can be attributed to price differentiation according to the quality of
service. Initially, levels of service rates in some certified professions rose, but in the
second year of service rate liberalization, average service rates began to decrease
or stabilize. Service fees for patent lawyers, for example, rose until the second half of
2000. However, according to research conducted in December 2001 on fees in pro-
fessions concerned with patent applications, fees dropped 10.2 per cent since the
latter half of 2000. In the case of lawyers’ fees, rates have been dropping steadily
since the market was liberalized. From 4.56 million won in the second half of 1999,
the total average of lawyer’s fees dropped to 4.35 million won in the first half of 2000,
4.07 million won in late 2001 and 3.85 million won as the annual average for 2001.
Fees for certified accountants have also fallen steadily since fee regulations were
abolished. Auditing service fees dropped an average 9.9 per cent between 1998 and
the second half of 2001. Analysis suggests that these changes are the effects of
price competition and new optimal prices being reached in the market. It is also
evidence that effective competition is taking root within the certified professions with
the expansion of consumer information that is provided through frequent investiga-
tion of changes in service fees.

(b). Relaxation of entry and price regulation in the telecommunication market

Since 1990, in consultation with the relevant government bodies, the KFTC had
been trying to make the telecommunications market more competitive by deregulating
market entry and price control. Consequently, in the Korean telecommunications
industry since the late 1990s, competition has increased in each service sector as
new corporations enter the market. In 1998, the KFTC induced active competition
among companies by changing the billing system of telephone charges from the
authorization to the report system. This change had positive effects on both telephone
rates and quality of service. General telecommunications rates decreased steadily
since 1995 resulting in more than 50 per cent cuts in long-distance and international
rates. Taking into account the influence the telecommunications industry exerts on
the overall increase of industrial competitiveness, the economic effects of regulatory
reforms in this sector are regarded as very important.

(c). Abolition of entry regulations on gas station and beer brewery market

The KFTC abolished market-entry barriers on gas stations in consultation with
the Ministry of Commerce, Industry and Energy in 1995, and they started competing
on price and services. Before this, every station had more or less the same price and
the numbers of stations were so few that consumers were not well catered for. Simi-
larly, in August 2001, in consultation with the Ministry of Finance and Economy, the
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KFTC deregulated controls that prescribed brewery facilities above a certain size. As
a result, small brewers are now able to sell their beer and consumers have greater
choice, making competition in the beer market more intense.

(ii) Analysis of the economic effect of regulatory reforms

As previously mentioned, it is not too difficult to estimate how regulatory reforms
would facilitate economic activity and have positive influences on various economic
growth indices, in theory. However, empirical analysis on the economic effects of
regulation or deregulation is rare. Thus, | will refer to the research data on the effects
on the Korean economy’s macro-variants of the successful regulatory reforms since
1998 to support the argument of this article.

Ha (1999) investigated the benefits of the government's main regulatory reform
measures in 1998, classifying their effects into three areas: increase in employment,
reduction of public burdens and curtailment of the government cost. The measures
analysed here are the reform policies on 324 main regulations that 30 different gov-
ernment bodies were in charge of. In numbers, it amounted to 4.1 per cent of the
total 7,841 regulation adjustment cases in 1998. According to estimations, the main
regulatory reform measures were expected to create a maximum of roughly one
million job opportunities from 1999 to 2003, equivalent to 4.9 per cent of the 1997
population in terms of economic activity. During the same period, the opportunity and
actual cost to be paid by the private sector to uphold the regulations were to be
reduced by 18,600 billion won, about 4.4 per cent of 1997 total GDP. If the amount of
cost reduction were to be used for economic activities, it would make a great contri-
bution to the development of the Korean economy. However, this analysis has cer-
tain limitations in that it started with the pre-condition that all the decisions on regula-
tory reforms at that point would be executed efficiently without failure.

In addition, this study tried to analyse regulatory reform’s macroeconomic effects
with regard to five service industries, electricity, telecommunications, construction,
distribution and transport, that play important parts in the national economy. As a
result, if regulatory reforms in the five industries are successful, labour and capital
productivity will increase by 4.3 per cent and 4.8 per cent, respectively, in the general
Korean economy. Particularly in the telecommunications industry, labour productivity
is estimated to increase by 15 per cent. With the fall of cost in the target industries of
the study as well as in other industries, producer price will also decrease by 2.21 per
cent. As we look at the general effect of all the impacts caused by regulatory reforms,
in 10 years, actual GDP increase is estimated to be 8.57 per cent. This amounts to a
0.64 per cent rise in annual growth rate and indicates that, in Korea, regulatory re-
forms have very extensive effects on economic growth and development.

4. Conclusion

In the 1960s and 1970s, Korea promoted a government-led export-oriented growth
strategy that distributed resources directly through protection and regulation result-
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ing in remarkably rapid growth that surprised the world. In this period, however, the
market economy was distorted and the resulting monopolistic market and structural
inefficiency started to disturb the economy. To respond to these problems, antitrust
policy was adopted in 1981. Since then, the KFTC has tried to diffuse competition
principles into the economy and it has achieved some positive results. The Korean
government and corporations, however, refused to face the necessity to restructure
based on the principles of the market economy and, consequently, Korea had to
undergo a harsh time in restructuring the economy after the 1997 financial crisis. As
a result of the aforementioned efforts, Korea quickly overcame the crisis and is re-
covering economic vitality.

As we have seen, Korean antitrust policies have achieved certain accomplish-
ments in introducing the competition principles into the economy and promoting com-
petition by monopoly regulation, cartel repeal and competition advocacy that is mani-
fested as regulatory reforms. As a consequence, they have made significant contri-
butions to improve social welfare and develop the economy steadily. In particular,
technological innovation and increase in productivity coming from competition and
regulatory reform aided the growth of the Korean economy by improving economic
efficiency. These are substantially different from the growth effects that arise from
increases in production factors or in demand. Increases in these factors do not guar-
antee continuous economic growth. However, policies that provide a microeconomic
environment where corporations can freely compete with one another enable the
economy to grow steadily by improving productivity and increasing economic effi-
ciency. In this respect, the impact of the antitrust policy on Korean economic growth
and development is remarkable.

Korean competition policies have evolved to the present intertwined with the
process of rapid economic growth that adopted the market economy system to over-
come domestic structural problems as a response to changes in the external envi-
ronment. Graph 1 shows the shift in Korea’s annual GDP growth rate for 30 years
since the 1970s. This shows that while Korea continued to maintain over 10 per cent
growth every year on the whole, it had two clearly critical periods. The first is 1980,
when the government adopted the MRFTA as it changed the economic policy funda-
mentals to attach importance to the market. The second period began with the finan-
cial crisis at the end of 1997. The government admitted that the causes of the crisis
were the structural defects resulting from the immature market system. It executed
extensive restructuring measures and spread the principles of the market economy.
Enforcement of antitrust policies and laws was also greatly emphasized.



Joseph Seon Hur 245

Graph 1. Changes in annual GDP growth rate.
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As we've observed so far, Korea has constantly pursued reforms to reinforce the
market system and antitrust policies each time it faced a crisis without taking a step
backwards. Therefore, it can be said that the antitrust policy provided a means of
recovering from economic depression in a short period of time and served as a driv-
ing force in continuing the path of high economic growth and development.

Nevertheless, many developing and less developed countries are worried that
adopting antitrust policies will not be conducive to the country’s economic develop-
ment. Considering the Korean experience, however, for a country to develop stead-
ily, it is advantageous in the long run to rely on the principles of competition from the
early stages of economic development based on a strong belief in market efficiency.
Developing countries should not argue that countries like Korea have succeeded in
developing their economies without antitrust policies. However, it should be noted
that the global economic environment today is changing so much compared with the
past. With the stabilization of the WTO system, government protection can no longer
be tolerated under the GATT system. Progress in liberalization of trade and invest-
ment and globalization of the corporations also intensify the trend that world markets
are integrating into the one “level playing field”. At an early stage of economic devel-
opment, government intervention seems to be inevitable to a certain degree and it is
not mandatory for developing or less developed countries to be equipped with the
same level of antitrust policy system as that of the developed countries. It should be
noted, however, that competition policies successfully took root in Korea because
they evolved while trying to meet the needs of the economic situation of Korea. What
is most important is that, in the long run, the earlier the adoption of antitrust policies
the better, and it is imperative that the policies be constantly expanded and rein-
forced for countries to achieve continuous economic development.
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Notes

*  The author would like to acknowledge assistance from Mr. Jong Bae Park.

' The Seoul Competition Forum 2002 (2002.11.6).

2 Economic development refers to the process of economic progress that improves the
quality of life of the people, as the domestic potential reveals itself gradually. Narrowly
defined, it could mean an increase in the GDP or the GDP per capita, i.e. a quantitative
increase in people’s economic ability. However, it can be also broadly defined as an overall
improvement in the quality of life.

8 Art. 1inthe Korean MRFTAdescribes its purpose as “... to promote fair and free competition,
to encourage creative enterprising activities, to protect consumers and to strive for balanced
development of the national economy by preventing any abuse of market-dominating
position by enterprises and any excessive concentration of economic power, and regulating
unreasonable joint acts and unfair trade practices”.

4 Porter's empirical analysis (Porter, 2000) is a unique example which had remarkable
results. In his research presentation in the World Competitiveness Report, Professor
Michael Porter proved the strong positive correlation between the effectiveness of antitrust
policy and national GDP per capita regardless of the country’s stage of development. He
used regression analysis on the relationship between many microeconomic variants and
economic development.

5 We can think about the number of times that the competition authority enforced the law,
the amount of surcharges, the number of personnel and the size of the budget as the
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variants that could indicate the intensity of antitrust policies. However, these are not enough.
Dutz and Hayri (1999) attempted inter-state transaction analysis using the numerical value
of responses from entrepreneurs as the variant indicating the effectiveness of antitrust
policy. This shows the difficulty of finding objective variants. In Porter’s analysis mentioned
in footnote 3 (Porter, 2000), this method was used to measure the effectiveness of antitrust
policy.

In the early 1960s when supply was short, monopolist and oligopolist companies that
produced flour, sugar and cement derived excessive profits by adjusting prices three to
four times higher than official prices and evading taxes as they took advantage of the
chronic supply shortage.

GDP growth rate in 1980 is recorded as being -2.1 per cent.

First established as an office inside the Economic Planning Board with the personnel of
75 at the time of the MRFTA legislation, the KFTC has grown steadily and its authority has
been reinforced through several subsequent law amendments. In 1990, the KFTC was
re-established as an independent administrative organization under a commission system
(221 staff members). The power to enforce the MRFTA was transferred from the Minister
of Finance and Economy to the KFTC chairman. Regional offices were also opened at
this period. In 1995 at the dissolution of the Economic Planning Board, the KFTC became
a totally independent administrative body. In 1996, it was elevated to Ministry status and
its role was once again reinforced (381 staff).

Control system on debt guarantees was introduced in the 3¢ revision of the MRFTA in
1992. It was limited to less than 200 per cent of owned capital in 1992 to be re-adjusted to
100 per cent during the 5™ revision in 1996. The problem of debt guarantees among
chaebol affiliates was resolved belatedly after the practice was completely banned with
the help of the IMF, along with the economic crisis.

In 1998, the KFTC eliminated all mutual debt guarantees among chaebol affiliates with
assets or sales totalling 34 trillion won or more and banned the practice in order to prevent
the possibility of collective insolvency among affiliates. In addition, it focused on disclosing
insider trading among affiliates and imposed surcharges of over 3000 billion won to promote
the establishment of independent management in each affiliated company.

General prohibition of cartels and surcharge imposition were adopted at the revision in
1986, still 62 per cent of all correction orders (128 out of 204) on cartels till 2001 and 93
per cent of the total amount of the surcharges (3,144 billion won) were imposed after the
crisis. On prohibited activities of corporate organizations, too, corrections orders, which
had been under 20 cases annually increased to be more than 70 cases since 1998.
Imposition of the surcharges once rare is becoming more frequent. Meanwhile, looking at
the general trend of the MRFTA enforcement — though in the early stages it was weak - we
can see that it was reinforced since the early 1990s and it is increasingly so after the
economic crisis in 1997. Since the beginning of the 1990s, correction measures, surcharge
imposition and reports increased dramatically and since 1998, especially, correction orders
and surcharges have multiplied. Before the economic crisis the maximum annual correction
measures and total amount of surcharges were, respectively, 250 cases and 162 billion
won in 1996. In 1998, however, correction measures have more than doubled to 533
cases and surcharges amounted to 1350 billion won. In 2001, the biggest amount in
surcharges was imposed (2,234 billion won).

(In 2002, the amount was down to 1,632 billion won.)

12

Moody’s upgraded Korea'’s international credit rating by two steps (Baa2 ? A3) last March
and Fitch did the same in June (BBB+ ? A).
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| will not deal with the effects of the economic power concentration control on chaebols
that the KFTC has been implementing since 1987. There is divergence on its effectiveness
and influences. In principle, it is more desirable to let the market deal with the inefficiency
problems of the chaebol system than to have government intervention. In reality, however,
as the financial system, management market and capital market are not mature enough,
government intervention is necessary for the time being to improve the management
structure and behaviour of chaebols. It is hard to say that the economic power concentration
control system in the MRFTA, which is represented by total shareholding and loan security
regulations and prohibitions of mutual shareholding, would be the policy that raises
corporate efficiency in a direct manner. However, the important point is that if insider
trading among affiliates or cross-support exists, it will lower the national economic
competitiveness and increase the possibility that the whole Korean economy will suffer a
mortal blow in times of crisis. In this respect, policies on chaebols, such as prohibition of
mutual loan security, total (shareholding) regulations and investigation on insider trading
have the effect of stabilizing the economy and raising the long-term potential for growth
by contributing to stop the chaebols’irrational expansionist administration from worsening.
To support this argument we can look at the current situation. Recently, the tendency to
have independent administration in chaebol) affiliates is gaining ground as giving debt
security is abolished and unfair insider trading is suppressed.

It would be difficult to say that the KFTC's M&A regulations had an impact on monopoly
prevention by looking at the KFTC performance in the past 20 years. However, it can be
said that certain contributions were made by saving the social costs of monopoly since
the mere existence of preliminary structural regulations such as M&A reviews have the
effect of preventing M&A attempts that could bring monopolization.

That the worsening industrial concentration will have negative effects on social welfare
and effectiveness is similarly explained by the empirical example mentioned below.

Of course, there are many factors other than antitrust policy that can be identified as a
determinant of market structure. Still, it is reasonable to think that antitrust policy is the
factor that has the most direct influence on the market structure because it has as its
primary goal, promotion of competition through the market structure reform.

Competition influences economic development in quantitative terms, i.e. economic growth
can be classified in two ways. First is the static effect. This refers to the effect of price
nearing marginal production cost as the market approaches full competition. The production
and consumption is likely to meet at a level where social welfare is maximized. Second is
the dynamic effect. Here, competition increases economic wealth steadily by inducing
industrial technology innovation and ensuring the survival of only the most efficient
corporations. Thus, the effect of improving social welfare refers to the former explanation.
It means that market structure reform and the resulting competition will, in a static sense,
decrease the social cost caused by the monopolistic structure and expand the economic
wealth.

The Lerner Index is the most conventional means to estimate the monopolist power and
social welfare effect. It shows how far price is fixed from marginal production cost. Lerner
Index ranges from 0 to 1. The higher the index the stronger monopoly is and the lower the
index the closer to full competition.

Between 1981 and 2000, the KFTC took 3013 corrective measures in total regarding
MRFTA violations. But only 23 cases were concerned with the abuse of market dominance.
During the same period, the amount of the imposed surcharges on market dominance
was around 35 billion won which accounted for only 0.6 per cent of the total surcharges
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(Sung and Shin, 2001).

A market survey, after the correction measures were imposed, showed that the prices for
winter uniforms have decreased from 175,000 won to 145,000 won for the three major
cartel participants and from 155,000 won to 125, 000 won for other SMEs. In the case of
summer uniforms, the price decreased from 50,000 won to 40,000 won. According to this
survey, we can calculate the annual benefit transfer effect for consumers by the dissolution
of the cartel. Adding benefits for both winter (30,000*1.5 million students = 450 billion
won) and summer uniforms (10,000*1.5 million students = 150 billion won), the total reaches
600 billion won.

When estimating the size of the surcharges on cartels in the US, generally 10 per cent of
the total sales amount is regarded as the industry’s unjust profit surplus by forming a
cartel. In addition, actual consumer damage is believed to be even bigger considering the
consumers who give up purchasing at all upon price increase. Thus, here the size of
consumer damage is at 10 per cent of the total sales amount, but the actual size is likely
to be considerably higher than that.

Anti-competitive regulations refer to regulations that hinder competition by direct
government intervention on variants such as number of suppliers, products, price of service
and production scale that should be decided by market functions. They include various
authorization/permission systems, certificate systems, price regulations and regulations
on business areas. Those regulations dispersed in the overall industry weaken the
constitution of individual corporations and cause social inefficiency and a decrease in
consumer welfare by giving rise to high costs, low production phenomenon in the general
industry. They also encourage corruption since privileges and interests are incorporated
into the regulations.

The official title is “Act on Regulating Undue Concerted Activities Exempt from the
Application of the Monopoly Regulation and MRFTA” (No. 5815, promulgated Feb. 5th,
1999).





