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INTRODUCTION
1. This document sets out the comments and proposals of Governments and
intergovernmental and non-governmental organizations on the draft articles for
a convention on arrest of ships that were received as of 15 October 1998.

COMPILATION OF COMMENTS AND PROPOSALS

Countries/territories

HONG KONG, CHINA

[Original: ENGLISH]

Article 1 (1)
2. The definition of “maritime claim” should be a well defined and closed
list.

Article 1 (1) (q)

3. The words “or passengers in the ship” should be deleted from the text,
as it may encourage litigation for numerous trivial claims (e.g. for
disappointing holidays) which could lead to numerous unjustified arrests.

Article 1 (1) (h)

4. The words “(including luggage)” should be deleted, as this could lead to
a serious risk of frivolous claims.

Article 1 (1) (n)

5. Include the words “docks and harbours”, as many countries have dues for
using docks and harbours.

Article 1 (1) (o)

6. “Social insurance” should be deleted, since it is the responsibility of
the individual crew member to pay the amount.

Article 1 (1) (u)

7. The word “registrable” should be changed to “registered”, as
“registrable” is undefined.

Article 1 (2)

8. Add “or otherwise” after “conservatory measure” to make it broad enough
to allow for different meanings in different countries.
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Article 2 (3)

9. The square brackets may be removed but the words “or is sailing” should
be deleted, as this may endanger the safety of the ship and persons on board
and persons involved in the arrest of a ship.

Article 3 (1) (a)

10. “Operator” should be deleted, as the reference to “operator” is too
broad.

Article 3 (1) (a) (i)

11. “And social insurance contributions” should be deleted, as in
paragraph 6 above.

Article 3 (1) (a) (ii)

12. “Whether on land of ___on water” should read “whether on land or

Article 3 (1) (b)

13. The square brackets may be removed, but the word “operator” should be
deleted, as it is too broad and the term is undefined.

Article 3 (1) (c)

14. The word “registrable” should be reworded as “registered”, as stated in
paragraph 7.

Article 3 (1) (e) (i) and Article 3 (2)

15. “When the arrest is effected” should be changed to “when proceedings in
which the arrest is effected are commenced”, as this should quite comfortably
fit civil law and common law jurisdictions. “When the arrest is effected”

will give rise to uncertainty and dispute and it should be avoided, as should
claims for unjustified arrest which may be generated by the transfer of

ownership of a ship between commencement of proceedings and the date when an

arrest is effected, whether in a common law or civil law jurisdiction. It may
be impossible to ascertain whether there has been any such change of ownership
between these two dates.

Article 3 (1) (e) (ii)

16. “The demise charterer of the ship is personally liable” should be
changed to: “The demise charterer of the ship at the time when the maritime
claim arose is personally liable”.

Article 3 (2)

17. Delete the words “or ships” and “or are” in the first and second lines
in order to avoid multiple arrests.

___on water”.
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Article 4 (2)

18. Remove the square brackets and keep the words within the brackets, as
the amount of security should not exceed the value of the ship.

Article 4 (4) (a)

19. Delete the words within the square brackets, as the “exceptional cases”
and “unjust to do so” are too vague.

Article 4 (4) (b)

20. Remove the square brackets and keep the words within the brackets, as
the amount of security required should not be excessive.

Article 5

21. Not supported, as the present legislation in Hong Kong, China, states
that in relation to certain categories of claim, where a ship has been served
with a writ or arrested in an action in rem brought to enforce the claim, no
other ship may be served with a writ or arrested in that or any other action

in rem brought to enforce that claim. We wish to maintain this and are not in
favour of rearrest and multiple arrest.

Avrticle 6

22. This article introduces the right of a court to set counter security for

wrongful or unjustified arrest as a condition for the arrest of a ship. This

right exists in some jurisdictions. It can be beneficial in making a claimant

reconsider arrest in doubtful circumstances or where arrest may be

contemplated as a means of applying unreasonable pressure. Certain interests,

particularly cargo claimants may, therefore, object if this right extends

beyond wrongful arrest claims to “unjustified” arrest claims. This article is
supported, as it deters wrongful arrests.

JAPAN
[Original: ENGLISH]
23. The Government of Japan wishes to reserve its final stance on a
Convention on Arrest of Ships until the Diplomatic Conference to be held next

March.

24. However, its comments at the current stage on the draft articles for a
Convention on Arrest of Ships are as follows:

Article 1 (1)

25. Opinions were divided within the Joint Group as to whether this article
should adopt a similar approach to that of the 1952 Convention and provide an
exhaustive list of maritime claims, or whether it should adopt a more flexible
approach of retaining an open-ended list. The Government of Japan supports
the position that this article should adopt an open-ended list, as we

expressed ourselves at the ninth session of JIGE.
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Article 2 (3)

26. This paragraph should not contradict the 1982 United Nations Convention
on the Law of the Sea. Therefore, this paragraph can be admitted on condition
that it does not affect the rules of other international conventions relating
to arrest of a ship in the course of navigation.
JORDAN
[Original: ENGLISH]

Article (1) (2)

27. The Government of Jordan suggests that “Arrest” means any detention or
restriction on removal of a ship as a conservatory measure by order of a

judicial act (arbitral award or a court) to secure a maritime claim, so that

it conforms to other articles which allow States to refer to arbitration.

KENYA
[Original: ENGLISH]

28. The Kenya Government considers the draft Convention on Arrest of Ships
as an improvement of the existing position and hence a step in the right
direction. However, our point of concern is the protection of the interests

of port authorities when ships are arrested while in port.

29. We note that article 6 of the draft convention provides for protection
of owners and demise charterers of arrested ships. There is, however, no
mention of protection of port authorities for the consequences arising from
arrests of ships of which the ports are not parties.

30. Our experience has been that, sometimes vessels are arrested at berth
which causes a lot of inconvenience to the port and at times even loss of use
of berths. In that event, the port is forced to apply to the arresting court

to move the ships, incurring costs and expenses which might not be recovered
from those who arrest the ships.

31. We therefore consider that there should be a specific clause for
protection of port authorities. This clause should require the claimant
seeking the arrest to provide security for any operational and legal costs
that may arise or may be incurred by a port authority as a result of the
arrest.
MEXICO
[Original: SPANISH]

General remarks

32. We recommend that in the Spanish text the word “mortgage” be replaced by
the expression “hipoteca maritima”. In the English text an explanation should

be given of what is meant by “mortgage”, since the word has several possible
meanings.
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33. In various parts of the document expressions of a subjective character
are used. These should be deleted and replaced by objective criteria.

Article 1

34. The Government of Mexico is of the view that an approach admitting of
both proposals should be adopted in the definitions. A definition and an
open-ended list giving examples should be included, together with a list of
possible claims likely to give rise to arrest of the ship; the article should

end with a sentence permitting inclusion in the future of grounds for arrest

not originally envisaged.

35. The proposed text for paragraph 1 of article 1 would read as follows:

“1. '‘Maritime claim' means any claim in respect of: [repeat the list
of subparagraphs (a) to (v), replacing the English term 'mortgage’] ...

The foregoing shall be without prejudice to the possibility
of entertaining any other claims concerning or arising out of the
ownership, construction, possession, management, operation or trading of
any ship, or concerning or arising out of a mortgage or maritime claim,
or a registrable charge of the same nature, on any ship, other than
those mentioned.”

36. Subparagraph (h) in this paragraph duplicates with subparagraph (a) and
should therefore be deleted. The transport of goods and passengers' luggage
is covered by the contracts under which ships are used, sometimes known as
“ship operation” contracts.

37. Paragraph (2): for technical reasons of legal usage, we suggest a new
and more positive drafting of this paragraph reading as follows:

“Arrest' means any detention or restriction on removal of a ship
as a precautionary measure by order of a Court to secure a maritime
claim. However, notwithstanding the foregoing, a ship shall not be
arrested in execution or satisfaction of a judgement, arbitral award or
other enforceable instrument; such cases shall give rise to the seizure
or confiscation of the ship, according to the case.”

Avrticle 2

38. Replace the term “contracting State” by “State party” in view of the
definition adopted by the 1969 Vienna Convention on the Law of Treaties. This
change should be made throughout the draft.

39. A new drafting of paragraph 3 is proposed which incorporates the concept
of the zone of jurisdiction of the State and makes a clear reference to the
territorial waters of any State over which that State exercises full

sovereignty. The paragraph would read as follows:

“A ship may be arrested even though it is ready to sail or is
sailing within the area of jurisdiction of the riparian State.”
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Avrticle 3

40. The Government of Mexico considers the drafting of this article
confused. In its view the Spanish term “gestor” (“manager” in English) should
be replaced by the word “operador” and that the term “naviero” (“operator” in
English) should be placed immediately after the word “owner” in
subparagraph (b). The text would then read as follows:

“[If] the claim against the owner, operator or demise charterer of
the ship is secured by a maritime lien other than those mentioned in
paragraph (a) and recognized under the law of the State where the arrest
is requested; or”

41. The proposal made by the United Kingdom would be acceptable as regards
subparagraphs (a) and (c) of paragraph 1 of this article, but subparagraph (b)
would be superfluous.

Avrticle 4

42. As regards release from arrest, and with reference to paragraph 2 of
this article and subparagraph (b) of paragraph 4, the Government of Mexico
considers that the brackets around the phrase “not exceeding the value of the
ship” should be deleted, provided that, in the light of the 1969 protocols to

the concerning oil pollution damage and the 1971 protocol on the establishment
of the international compensation fund, the owner of the ship is able to limit

his liability if he becomes a party in any event giving rise to the necessity

of paying compensation in respect of damage caused in the territory of the
State in which that event occurred.

43. In addition, the 1971 Convention establishing the fund (now known as the
1992 Convention) sets certain ceilings on the amounts of compensation payable
in respect of accidents; those ceilings are fixed on the basis of various
hypotheses (damage due to natural causes, to negligence, etc.). Finally, none
of the above-mentioned conventions establishes a possibility that the

liability of the owner of the ship may exceed the value of the latter in the

event of an incident or an accident.

44. In the light of the foregoing, Mexico cannot agree to guarantees of
payment of compensation for damage caused by its merchant shipping exceeding
the ceilings laid down in those conventions.

45. As regards the phrase between brackets in subparagraphs (a) and (b) of
paragraph 4, Mexico considers that it would be desirable to include the words

“in respect of the same claim”, as suggested in footnote 7. It also

recommends deletion of the phrase “save in exceptional cases where it would be
unjust to do so”; the phrase contains terms of a subjective nature, and the
Government of Mexico therefore recommends a more precise legal drafting.

Avrticle 5

46. The Government of Mexico considers that there should be no room for
ambiguity in a legal instrument of the kind in course of preparation.
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Consequently the use of the terms “reasonable grounds” and “reasonable
steps” in subparagraph (c) of paragraph 1 are not acceptable.

Article 6

47. As in article 5, the words in brackets “or unjustified” in
subparagraph (a) of paragraph 1 are considered to be a subjective criterion
which should not appear in this text. The Government of Mexico therefore
proposes that it be deleted and that the phrase should simply read: “the
arrest having been wrongful”.

Article 7

48. No comments.

Article 8

49. The Government of Mexico considers that the third paragraph of this
article should be a separate article, since it refers, not to the application

of the Convention, as does the rest of the article, but to the question of
maritime lien as mentioned in article 3 of the instrument. It is therefore
proposed that a new article (8 bis ) be introduced.

Article 9

50. No comments.

Part B

Article (f)

Depositary

51. The Government of Mexico proposes that the Secretary-General of the
United Nations should be the depositary of this instrument.

NETHERLANDS
[Original: English]

General remarks

52. The text of the draft articles for a convention on arrest of ships which
was prepared by the IMO/UNCTAD Joint Intergovernmental Group of Expert on
Maritime Liens and Mortgages is a good basis for consideration and adoption of
a convention on arrest of ships during the proposed diplomatic conference.

The text has been discussed during several meetings of the Group of Experts in
which the issue of arrest has been carefully considered.

53. Apart from comments that will be presented during the Conference,
the Netherlands would in particular make the following remarks as regards
article 2, paragraph (3), on the issue of powers of arrest.
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Article 2, paragraph (3)

54. This provision is between square brackets and now reads:

[(3) A ship may be arrested even though it is ready to sail or is
sailing.]

In particular the insertion of the last three words: “or is sailing” is of

concern for the Netherlands. One might recall that during the preparation by
the Joint Group this subject was considered to a certain extent. In

particular reference was made to the corresponding article 3, paragraph 1, of
the 1952 Convention and it was suggested to retain the original text.

55. Apart from the difficulties that might arise from implementing the
arrest of a ship already sailing and the safety implications that this might
have, it is also very questionable whether such an arrest is the most
efficient form of safeguarding maritime claims with a private interest.
Therefore the Netherlands would like to support, at least, the deletion of the
words “or is sailing” from the paragraph.

REPUBLIC OF KOREA

[Original:

Avrticle 1 - Definitions

56. Article 1 lists 22 different types of claims by which ships can be
arrested. The 1993 Convention on Maritime Liens and Mortgages also lists in
article 4, paragraph 1, grounds related to liens and mortgages on which claims
can be made. As there are two lists that deal with very similar issues, it
seems appropriate to ensure that any conflict between the two conventions is
avoided.

Avrticle 2 - Powers of arrest

57. Paragraph 3 of this article stipulates that a ship may be arrested even
though it is ready to sail or is sailing. However, it is the view of the

Republic of Korea that arrest of a ship which is ready to sail or is sailing

is not desirable because it may destabilize normal practice of commerce by
affecting customers not involved in the claim. Therefore, this paragraph
should be deleted.

Avrticle 7 - Jurisdiction on the merits of the case

58. Paragraph 3 - The purpose of this paragraph is to prevent long delays
caused by a claimant's inertia in cases in which an arrest has been made or
security given to prevent arrest or obtain the release of the ship where the

Court of the State does not have jurisdiction or has refused to exercise
jurisdiction.

59. However, it would seem reasonable to add to this article a stipulation
that suggests that the Court of the State may order a period of time within
which the claimants shall bring proceedings before a competent court or
arbitral tribunal whether or not it has jurisdiction. This would entail that,

ENGLISH]
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in cases where the Court of the State does have jurisdiction to determine the
case upon its merits, this Court would also be allowed to order a period of
time to present its case. This addition to article 7.3 would complement the
stipulations already present and further prevent unnecessary delays.

60. Paragraph 4 - To speed up the releasing process and to optimize the
implementation, it should be made clear in paragraph 4 that orders of release
shall be given by the Court of the State without delay and without awaiting

any other legal procedures such as hearings on the case.

SLOVAKIA

[Original:

Article 1

61. In the interest of uniformity of international law and elimination of
different explanations in individual jurisdictions, we agree with draft

article 1 - Definitions - stating the term “maritime claim” and the list of
maritime claims that give a claimant the right to arrest a ship. In the light
of future developments in shipping, we support the wording “such as” used
therein, which allows flexibility in enforcement of claims which are not
enumerated in the list but may arise out of the operation of a ship in the
future and are maritime in nature.

Avrticle 2

62. In article 2, paragraph 3, the wording “... or is sailing” is to be

deemed additional, although it is placed in brackets. Because the Convention
does not consider arrest of ships in the course of navigation, leaving apart
the possibility of doing so under national law in accordance with the

article 6 of the Convention, we would support the notion not to include this
wording in the text of article 2.

Avrticle 3

63. In our opinion, article 3 (1) should include subparagraph (b) as it is
drafted, i.e. to include the claim against the owner, demise charterer,
manager or operator of the ship and not to include claims against time

and voyage charterers as proposed by the delegation of the United States of
America (JIGE (1X)/4).

SRI LANKA

[Original:

Article 3 (e)

64. The provision in this article may be restricted to instances where there
is a judgement of a court based on a “maritime claim” against an owner or a
demise charterer.

Article 7 (2)

65. This clause permits a party to the convention to have provisions
permitting the court arresting the ships to refuse to exercise jurisdiction in

ENGLISH]

ENGLISH]
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favour of “another State”. In our opinion the other State in favour of whom
the refusal is made should be limited to States having a connection with the
maritime claim or the ship arrested, i.e. the State where the maritime claim
occurred and the State of registration of the ship.
SUDAN
[Original: Arabic]

Loss or damage caused by the operation of the ship

66. We believe that there should be a footnote defining port equipment and
installations, warehoused goods and persons.

67. We believe that there is an element of unfairness, since some of this
property is of trivial value. In our opinion, a ceiling should be placed on
the amount of compensation (limitation of indemnity).

68. We believe that the ship should be on demise and not bareboat charter.

Article 2: Powers of arrest

69. We believe that the process should begin with the security, protection
and arbitration bodies and then the courts, in the event of failure, and the
port administrative authorities (harbour master).

70. When a ship is “ready to sail or is sailing”: we believe that this is
unfair towards the owners of the goods, particularly if the goods are
perishable, such as fruit and vegetables, or form the subject of contracts, or
in the case of ships transporting livestock or passengers. In our view,
security should be an alternative to arrest.

Normal loss or damage

71. We believe that natural loss and damage should be viewed in the light of
the criterion of fault.

Article 4 (4) (b)(i): Release of the ship

72. We believe that the phrase “whichever is the lower” should be amended to
read “whichever covers or meets the maritime claim”.

Article 6: Protection of owners and demise charterers of ships

73. We believe that the duration of the charter should be a factor in the
decision-making process. For example, in the case of a ship the charter of
which is about to expire, its arrest would be detrimental to the owner of the
ship.

General comments

74. The articles concerning the port would be affected only in the event of
direct arrest by a court, article 55 remaining valid.



A/CONF.188/3

page 13

75. We believe that provision should be made to supply the ship with fuel
and food during the period of its arrest either through the court or the
protection and security bodies or by making the agent responsible therefor.

76. Security in return for permission to sail is not mentioned by Bottamary.
This is a detail that should be added.

77. Movement of the arrested ship to a safe berth would reduce the port's
capacity. We believe that an arrested ship should be moored in the outer
harbour, under the protection of the court, if the duration of the arrest is
likely to exceed one week.

78. Arrest should be effected only in respect of a specified minimum claim
of not less than $2,000, failing which the ship would be released on the basis
of P & | surety or a letter of guarantee from the agent.

79. The arrest of ships transporting passengers, livestock and perishable,
dangerous or hazardous goods should be regulated in separate instead of
generally applicable articles.

THAILAND

[Original:

Avrticle 1 - Definitions

80. As regards the meaning of “maritime claim” in paragraph 1, the mixed
approach combining a general definition clause with a non-exhaustive list of
claims to introduce the examples of the categories of claims is preferable.
The square brackets should therefore be removed. Subparagraph (p) should
revert to “disbursements made in respect of the ship, by or on behalf of the
master, owner, demise or other charterer or agent”.

81. Paragraph 2 is acceptable, but the terms “other enforceable instrument”
need to be carefully considered.

82. Paragraphs 3 - 5 are acceptable.

Avrticle 2 - Powers of arrest

83. The terms “or is sailing” in paragraph 3 should be deleted. The matter
may be left for decision by the law of the court where the arrest is made.

Avrticle 3 - Exercise of right of arrest

84. The square brackets in paragraph 1 (b) should be removed to allow the
enforcement of a national maritime lien through arrest. Without it, the right

of a national maritime lien holder can be affected by the limit caused by
paragraph 1 (e).

85. The square brackets in paragraph 1 (e) (ii) should also be removed. The
right to arrest within this paragraph depends on personal liability. Personal
liability includes liability through employment and delegation. For example,

the shipowner is normally liable for the acts of the master and crew. Where a

ENGLISH]
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claim arises when the ship is under voyage charter or time charter whereby the
master and crew remain the servants of the owner, though being put at the
disposal of the charterers, the personal liability lies with the owner, not

the charterers. However, in the case of a demise charter, where the master
and crew are the servants of the charterers, the owner will not be personally
liable for the acts of the servants of the charterers. An arrest may be made
against the ship in respect of which the claim is asserted if, at the time
when the arrest is made, the charterers are still the demise charterers or
have become the owners of the ship. Paragraphs 1 (e) (i) and (ii) pose a
clear position about personal liability. The claimant of the demise
charterers needs to effect an arrest within the currency of the charter. The
right to arrest may come to an end when the charter expires, unless the
charterers become the owners of the ship.

86. The square brackets in paragraph 2 (b) should also be removed. As a
general principle, all assets of the debtor are available for execution. It

is therefore logical to allow the arrest of any ship belonging to the party
personally liable for a maritime claim as an alternative to the ship in
respect of which the claim arose. For example, the owner of the ship in
respect of which the claim arose should be allowed to arrest a vessel
belonging to the charterers for disputes on charter party. Paragraph 2
follows the concept of the 1952 Convention, but the wording is amended to
clarify that any ship belonging to the owner of the ship in respect which the
claim arose is arrestable only where the owner is personally liable for the
claim, and any ship belonging to the demise, time or voyage charterer is
arrestable where that charterer is personally liable for the claim.

Article 4 - Release from arrest

87. The expression “not exceeding the value of the ship” in paragraph 2
should be deleted. Reference to the value of the ship could eventually force
the court to pay more attention to the value of the ship than the amount of
the claim. Moreover, in cases where it is clear that the amount of the claim
is considerably higher than the value of an arrestable ship, it is unlikely

that the claimant will arrest that ship to secure the claim because it is
foreseeable that the recovery from the enforcement against the arrested ship
will not be adequate. On the other hand, where the amount of the claim is not
much higher than the current ship value, the claimant may be willing to effect
an arrest, despite knowing that the ultimate recovery (from forced sale) may
be less than the amount of the claim, in order to pressurize the shipowner
into lodging alternative security. Reference to the value of the ship also
seems to disturb the “interim measure” and “urgency” nature of arrest. The
matter should be entirely at the court's discretion.

88. The terms “save in exceptional cases where it would be unjust to do so”
in paragraph 4 (a) should be retained to give the court more flexibility in
dealing with the matter.

89. Paragraph 4 (b) (ii) should be adjusted in accordance with the comment
made in regard to paragraph 2.
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Avrticle 5 - Right of rearrest and multiple arrest

90. Reference to the value of the ship in paragraph 1 (a) should be deleted.

Avrticle 6 - Protection of owners and demise charterers of the arrested ships

91. The principles of the article are acceptable. However, the word
“unjustified” in paragraphs 1 (a) and 2 (a) should be deleted. “Unjustified”
should be inherent in the general meaning of “wrongful”. Having a new word
which has never been internationally tried or tested can lead to an increase
in disputes or problems in interpretation.

Avrticle 7 - Jurisdiction on the merits of the case

92. The whole article is acceptable.

Article 8 - Application

93. Paragraph 3 should be an independent article, as in the 1952 Convention.

Avrticle 9 - Reservations

94. The whole article is acceptable.

Part B - Final Clauses

95. The numbers of Contracting States for the entry into force of the
Convention in article B (1) should be 25.
UNITED REPUBLIC OF TANZANIA
[Original: ENGLISH]

Article 3 (2)

96. On article 3 (2), concerning exercise of right of arrest which is
permissible of any other ship in respect of which a maritime claim is
asserted, we feel that more work is required to improve this article to avoid
abuse in arresting other ships whose connection with the culprit is simple
ownership. The relationship between the person liable and that of the ship
has to be legally asserted and made very clear to avoid such abuse.

Avrticle 4

97. The phrase “not exceeding the value of the ship”, appearing in
paragraphs 2 and 4 (b) (ii), should be retained.

Article 4 (4) (a)

98. With regard to article 4 (4) (a), the proposed phrase, “in respect of
the same claim”, after the words “a State Party” in paragraphs 4 (a) and 4 (b)
of this Article should be inserted.
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Article 4 (5)

99. With regard to article 4 (5), it is our opinion that it should be
reviewed to ensure that, when security is provided, the same be properly
determined to avoid provision of inadequate security that would call for an
application to modify it at a later date.

Article 5 (1) (c)

100. With regard to article (5) (1) (c), it is our view that the
circumstances of the release of a security should be clearly spelt out to
avoid unnecessary abuses.

Avrticle 6

101. Articles 6 (1) and 6 (2) (a), it is our opinion that the word
“unjustified” should be well defined.

Avrticle 8

102. With regard to article 8 (1), we agree that the words, “where the order
has been made” be added after the phrase “jurisdiction of any State party”.

103. With regard to article 8 (3), we wish to agree with the proposal that
the paragraph either be an independent article or form part of article 3,
depending on the reasons given by the delegation which has offered the
proposal.

Avrticle 9

104. With regard to article 9 concerning reservations, we do not favour
conventions which provide for reservations by States Parties because
reservations to some extent render a convention somehow ineffective in its
applicability. It also reduces the degree of uniformity in its application.

It is therefore our opinion that this Article be revisited with a view to
deleting it.

Part B

105. With regard to the Draft Final clauses under Part “B”, after examining
them, we consider them as standard provisions in most international
conventions and therefore we do not have specific comments to make on them

since we find them in order.

Non-Governmental Organizations

THE INTERNATIONAL ASSOCIATION OF PORTS AND HARBORS (IAPH)
[Original: ENGLISH]

106. Throughout the world, ports are unwilling hosts of arrested vessels,
which can block major berths for months and even years. Their operations are
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impeded and they can suffer heavy commercial losses. At the same time, the
activities of port users and the traffic flows can be affected, with a
consequential detrimental impact on the economy.

107. Furthermore, ships' agents quite often resign their office, and safety
and protection measures for the vessels and the environment depend upon the
initiatives of the port authority alone.

108. Unhappily, the draft Convention which is to be submitted to the
Diplomatic Conference deals with the issue as if it were a commercial law
agreement between claimants and sued parties. It does not mention the fact
that the detention of an arrested ship cannot take place elsewhere than within
the domain of a third party, the host port.

109. The draft text is incomplete when it leaves major points to be settled
without mention by national and procedural legislation. This is not
consistent with the universality aimed at by maritime law.

110. The members of the Diplomatic Conference should be aware of the
expectations of ports:

- The convention should mention that the arrest and detention of a
ship take place in a port.

- In the event of default by the shipowner, the claimant should bear
port dues and costs incurred by the arrest and detention of the
ship.

- Following arrest, detention should be limited in time, before
release renewal or conclusion by the forced sale of the ship.

111. It would be most useful if the preamble of the convention included
reference to the needs for further legislation at the national level in order
to protect the interests not only of ports but also of all other parties
involved at local or regional levels.

112. Such legislation exists in certain national laws, but it should be
generalized by a proposal within the preamble of the Convention in order to
fill the gaps left by the Convention itself, before the closure of the
Diplomatic Conference.

INTERNATIONAL CHAMBER OF SHIPPING (ICS)

[Original:

Introduction

113. ICS participated in and supported the work of the Joint

Intergovernmental Group of Experts on Maritime Liens and Mortgages and Related
Subjects (JIGE), both during the preparation of the draft which became the

1993 International Convention on Maritime Liens and Mortgages (1993 MLM
Convention) and the recent sessions at which the draft articles for a

Convention on the Arrest of Ships (Draft Articles) were prepared. In

ENGLISH]
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addition, ICS has encouraged its members to make representations to their
Governments calling for the early ratification of the 1993 MLM Convention.

114. Inits consideration of the draft articles, ICS would urge the
Diplomatic Conference to be mindful of the following:

- It is of utmost importance to international trade that the free
movement of ships is secured. To that end arrest must be viewed
as an exceptional measure which should only be permissible in the
case of justifiable claims related to the operation of ships. If
the right to arrest ships were not regulated internationally,
ships would be subject to frequent and in some cases arbitrary
arrests for the same claims because they move through many
jurisdictions each with their own national rules on arrest.

- The International Convention for the Unification of Certain Rules
Relating to the Arrest of Sea-going Ships, 1952 (1952 Arrest
Convention) has achieved widespread international support - there
are some 75 Contracting States - resulting in a considerable
degree of uniformity of the law applicable to the enforcement of
maritime claims.

115. ICS is prepared to support the introduction of a new Arrest Convention
and would welcome alignment of the new instrument with the 1993 MLM
Convention. However, it is our strong recommendation that there should be no
unnecessary departures from the well known and understood provisions of the
1952 Convention.

116. ICS submits the following comments on the draft articles:

Article 1 - Definitions

Paragraph 1

117. The ICS preference is for a clearly defined and closed list of maritime
claims in the interests of certainty and to ensure that arrest remains an
exceptional measure. A closed list of clearly defined maritime claims would
ensure consistency in interpretation in different jurisdictions and thereby
promote greater international uniformity. The compromise reflected in the
1952 Convention between the common law and civil law approaches whereby arrest
is only permitted in respect of claims of a maritime nature must be

maintained. An open-ended list could lead to the exercise of the right of

arrest in respect of claims which are not of a maritime nature and/or are of

only minor importance, thereby causing needless detentions and consequential
disruptions to international trade. ICS would be even more strenuously
opposed to an open-ended list should the proposal to allow a right of arrest

in respect of claims secured by non-internationally recognized maritime liens
be accepted (see article 3, paragraph 2 (b)).

118. Individual maritime claims:

(b)  We would question whether (b) is necessary in view of (a).
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(d) Claims falling under the CLC and HNSC should be exempted as
in Article 4 paragraph 2 (a), of the MLM Convention.

(u) Registration is a precondition for the recognition and enforcement
of mortgages, “hypothéques” and charges under the MLM Convention. In the
interests of aligning the Arrest Convention with the MLM Convention, ICS
suggests that subparagraph (u) should read:

“a registered mortgage, a registered “hypothéque” or a registered
of the same nature on the ship”.

Avrticle 2 - Powers of arrest

Paragraph 3

119. Arrest of ships while sailing may be dangerous from a safety
perspective. Thus ICS cannot support departure from the text of article 3 (1)
of the 1952 Convention and accordingly we are of the view that the phrase “or
is sailing” should be deleted. Deletion of the phrase would not affect any
rights under international public law conventions or national law.

Avrticle 3 - Exercise of right of arrest

Paragraph 1 (b)

120. ICS is of the view that it should only be possible to arrest in respect

of maritime claims which are secured by internationally recognized maritime
liens. To allow arrest in respect of claims secured by national maritime

liens would lead to considerably increased rights of arrest. However, if

there is a wish to seek a compromise, ICS would be prepared to accept a right
of arrest in respect of maritime claims secured by MLM article 6 “other
maritime liens”. We would therefore propose that text should be added to the
draft subparagraph to make it clear that the national maritime liens in

guestion are those which meet the basic requirements of MLM article 6. In
addition, with reference to the second line of the draft subparagraph, if MLM
article 6, maritime liens are accepted, ICS would deem it essential that
“recognized” be deleted and replaced with “granted”. “Granted” is consistent
with MLM article 6 which provides that “Each State Party may, under its law,
grant other maritime liens...”. As was noted at the ninth session of the

JIGE, the use of the word “recognized” could lead to increased forum shopping
and would not promote harmonization of law.

Paragraph 1 (c)

121. To be consistent with article 1, paragraph 1 (u) the word “registrable”
should be changed to “registered”.

Paragraphs 1 (e) (ii)

122. ICS is of the view that article 3 paragraph 1 (e) (ii) should be deleted
because it would allow, in jurisdictions where it is permissible, the judicial
or forced sale of a ship which is owned by someone other than the person
personally liable for the claim.

charge
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Article 4 - Release from arrest

Paragraph 2

123. ICS is of the view that the phrase “not exceeding the value of the ship”
should be retained. However, we are concerned that it could be interpreted to
mean that security up to the value of the ship must be provided in all cases

in order to obtain release of the ship. The maximum security required should
be the lowest of the limitation amount/global limitation of the ship or the

value of the ship, and of course not more than the size of the claim. The
square brackets in article 4, paragraphs (2) and (4) (b) (ii), should be

deleted and the words therein retained. Article 5, paragraph (1) (a), should
remain as drafted.

Avrticle 6 - Protection of owners and demise charterers of arrested ships

Paragraph 1

124. ICS is of the view that the square brackets in article 6
paragraphs 1 (a) and 2 (a), should be deleted and the words “or unjustified”
should remain.

125. ICS believes that at present the draft Convention is unbalanced because
a defendant has to furnish security in order to obtain the release of the

vessel, whereas claimants are not compelled to provide any security for losses
incurred by the defendant for which the claimant may be found liable. ICS
therefore strongly believes that the word “may” in the first line

of article 6, paragraph 1, should be deleted and replaced with “shall”.

Concern has been expressed about the ability of certain claimants to provide
security (e.g. crew members). However, that concern is addressed in the
remainder of the paragraph which provides flexibility to deal with such
situations. If the claimant’s obligation to provide security was mandatory
rather than discretionary, the court would remain responsible for determining
the kind, amount and the terms of the security. In the situations which
aroused concern, such security could in fact be nominal.

126. ICS would be happy to elaborate on these comments at the Diplomatic
Conference.

COMITE MARITIME INTERNATIONAL
[Original: ENGLISH]

Introduction

127. The unification of the law on arrest of ships has been one of the

subjects to which the CMI has given its careful attention. After the Joint
Intergovernmental Group of Experts on Maritime Liens and Mortgages and Related
Subjects had been established, an observer of the CMI attended all its

sessions and through him the CMI gave all possible cooperation and assistance

in the preparation of the draft which became the 1993 Convention on Maritime
Liens and Mortgages and in the preparation of the draft articles for a

Convention on Arrest of Ships.
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128. Itis now the wish of the CMI to give its cooperation and assistance in
the last phase of the work, as it did for the 1993 MLM Convention and, for
this purpose, the CMI submits to the Diplomatic Conference the following
comments on the draft articles.

129. The comments are divided into two parts. In Part | there are comments
on substantive points. Then in Part Il there are comments on drafting points.

|. Substantive points

Avrticle 1 - Definitions

Paragraph 1

Preamble

Whether the list of maritime claims should be an open ended list or a closed

list .

130. Itis suggested that the adoption of an open-ended list is the best
solution. The closed list originates from section 22 of the United Kingdom
Supreme Court of Judicature (Consolidation) Act, 1925, pursuant to which
admiralty jurisdiction was granted only in respect of the claims listed

therein. Even though there is, according to the Draft Rules, a link between

the right of arrest and jurisdiction, because the Courts of the State in which

the arrest is made have jurisdiction on the merits of the claim (Article 7),

the main purpose of the uniform rules is to regulate the right of the claimant

to obtain security for his claim. The compromise reached between the common
law approach, which restricts the right of arrest, and the civil law approach,
according to which arrest is permissible of any asset of the debtor as

security for any claim, consisted - and must consist even in the future - in
limiting the right of arrest of a ship to claims of a maritime nature but not

to certain maritime claims only. A closed list, however carefully prepared,

may not be or remain complete. The additions that have already been made to
the list contained in article 1 (1) of the 1952 Convention illustrate this

point.

Whether registration should be a requirement for mortgages. “hypothéques” and

charges .

131. Since under the 1993 MLM convention (as well as under the previous
Conventions) registration is a condition for the recognition and enforcement

of mortgages, “hypothéques” and charges, it is suggested that the same should
hold for the right of arrest. If this suggestion is accepted, the preamble

should be amended as follows:

(1) “Maritime claim” means any claim concerning or arising out of the
ownership, building, possession, management, operation or trading
of any ship, or concerning or arising out of a registered
or “hypotheque” or charge of the same nature on any ship, such as
any claim in respect of:

mortgage
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132. There is a category of claims which might be considered to be of a
maritime nature but which are neither covered by the chapeau nor mentioned in
the list. These are claims arising out of contracts for the financing of the
construction or the repair or the purchase of a ship. Whether or not these
claims are indeed of a maritime nature is a question for discussion.

133. Individual maritime claims

(d)  The words “removal or attempted removal” and “preventive measures
or similar operations” seem to repeat twice the same concept. In both the
CLC 1969 and the 1996 HNS Convention, “preventive measures” are defined as
“reasonable measures taken to prevent or minimize” damage. It is suggested
that perhaps this definition may be used here and that the reference to
“similar operations” is unnecessatry.

The words “or losses incurred, or likely to be incurred, by third
parties” give the impression that the losses referred to are a new category of
maritime claim, not connected with the “removal or attempted removal of [a
threat of] damage” etc. Furthermore, it is not clear why the expression
“third parties” has been used. Perhaps the Conference might consider the
following text:

“the cost of measures taken by any person to prevent or minimize damage
including environmental damage, [whether] [when] such claim arises under
any international convention [,] any enactment or agreement, including
losses incurred [,] or likely to be incurred in connection with such
measures.”

The use of the word “whether” instead of “whether or not” has the effect
that only a claim which arises under an international convention or under an
enactment or under an agreement would be within the scope of this category of
claim. If that is so, there seems to be no reason to use the word “whether”.
“When” might in such case be a better word. The comma after “international
convention” and the comma after “losses incurred” may be deleted.

(m) In the 1993 MLM Convention, reference is made (article 7, para. 1)
to claims of the ship repairer for repair “including reconstruction” of the
vessel. Since converting and reconstructing is not the same thing, it is
suggested that it would be appropriate to use both terms.

This subparagraph could, therefore, be amended as follows:

(m) building, repairing, converting, reconstructing or
equipping of the ship;

(n) It is not clear why there is no longer any reference to “dock
charges”. Dock charges are probably included in (I) under “services”, but if
there is any doubt about this, it would be advisable to insert the words
“including dock charges”.

(0) There does not seem to be any reason to categorize as a maritime
claim only the social insurance contributions payable on behalf of the master,
officers and other members of the ship's complement when all claims for
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insurance premiums in respect of a ship are within the categories of maritime
claims. If this remark is accepted, the following text may be considered:

Wages and other sums due to or payable in respect of

officers and other members of the ship's complement in respect of
their employment on the ship, including but not restricted to

the master,

costs of repatriation and social insurance contributions.

(p) It is suggested that the existing text be deleted and replaced by:
“Disbursements made in respect of the ship”. It does not in fact seem
necessary to indicate by which persons the disbursement are made.

(u) For the reasons stated with respect to the preamble, the word
“registrable” before “charges” should be deleted and subparagraph (u) should
read:

a registered mortgage, a registered “hypothéque” or a
registered charge of the same nature on the ship.

Paragraph 2

134. Whilst in the English text the words “removal of a ship” are used, in
the French text the words used are “départ d'un navire”. The word “départ”
seems preferable and, if this is agreed, “removal” could be replaced by
“departure”.

Avrticle 2 - Powers of arrest

General comment - When the arrest is permissible

135. Itis not clear from the present wording of this article whether it has
been intended that a mere assertion of a claim should be sufficient in order
to obtain an order of arrest. Nor is it clear whether the claimant must prove
that he needs security, for example because the financial conditions of the
debtor are such as to create uncertainty in respect of the future enforcement
of a judgment. The provisions of the 1952 Convention have been differently
interpreted in different jurisdictions in these respects. It is suggested

that all these matters should be left to the lex fori and that, in order to

make that clear, reference should be made to the circumstances in which the
arrest may be obtained. Paragraph 5 could be reworded as follows:

Subject to the provisions of this Convention, the law of the State in

which the arrest of a ship or its release is applied for shall determine

the circumstances in which arrest or release from arrest may be obtained

and the procedure relating thereto

Paragraph 3 - Arrest of a ship ready to sail or which is sailing

136. In view of the comments made during the sessions of the JIGE, it is
suggested that this paragraph be deleted and that the question whether a ship
ready to sail or which is sailing may be arrested should be left to the lex

fori to decide.
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Avrticle 3 - Exercise of right of arrest

Paragraph 1

137. Itis submitted that the order in which the provisions contained in
aticle 3 have been set out in the Lisbon Draft and now in the daft aticles
should be reconsidered. In fact, the general rule on the conditions for the
arrest of a ship is that set out in the present paragraph 1 (e) (i). Itis
thought that it would be clearer if the general rule were set out first,
followed by the rules presently contained in subparagraphs (e) (ii), (c), (d)
and by the special provisions in respect of claims secured by maritime liens.

138. The incorporation of the 1993 MLM Convention maritime liens in
subparagraph (a) had been done in order to avoid a reference to such
Convention. Subsequently, during the sessions of the JIGE it was proposed to
add a reference also to the maritime liens recognized under the law of the
State where the arrest is requested. It is thought that this proposal is

sound, for the reference to such liens would significantly facilitate

ratification of the Convention by States that do not intend to become parties

to the 1993 MLM Convention.

139. If the proposal mentioned above were to be accepted by the Conference,
the reproduction in subparagraph (a) of the 1993 MLM Convention maritime liens
would become superfluous, because such liens would obviously be recognized by
the law of the State where the arrest is applied for if such State is a party

to the Convention.

140. Paragraph (1) of article 3 would thus become less heavy and could read
as follows:

(1)  Arrestis permissible of any ship in respect of which a maritime
claim is asserted if:

(i)  the person who owned the ship at the time when the maritime
claim arose is liable for the claim and is owner of the ship
when the arrest is effected; or

(i) the demise charterer of the ship at the time when the
maritime claim arose is liable for the claim and is demise
charterer or owner of the ship when the arrest is effected;
or

(i) the claim is based upon a registered mortgage or a
registered “hypothéque” or a registered charge of the same
nature on the ship; or

(iv)  the claim relates to the ownership or possession of the
ship; or

(v) the claim is against the owner, demise charterer, manager or
operator of the ship and is secured by a maritime lien which
is recognized under the law of the State where the arrest is
applied for.



A/CONF.188/3
page 25

141. The following comments are necessary:

(1) Paragraph 1 (ii) (presently paragraph 1 (e) (ii)) has been amended
by including, as in paragraph 1 (i), the words “at the time when
the maritime claim arose”.

(2) Since in article 1 (i) (u) reference is made to registered
mortgages, “hypothéques” or charges, such reference is even more
necessary in this article 3 (2) (a) where the fact that the claim
is secured by a mortgage, “hypothéque” or charge enables the
holder of the security to arrest the ship even if it is not owned
by the debtor.

3) It has been clearly stated during the Sessions of the JIGE that
the reference to the law of the State where the arrest is applied
for includes the conflict of law rules in force in such State.

Paragraph 2 - Right of arrest of other ships.

142. Two problems arise in respect of this paragraph: (a) whether the right
to arrest other ships may be granted also when the person liable is the demise
charterer, time charterer or voyage charterer of the ship in respect of which
the maritime claim arose, and (b) whether the owner of such other ship(s) is
only the registered owner or whether piercing the corporate veil is permitted.

(8)  The right of arrest of ships owned by the demise charterer, time
charterer or voyage charterer as security for claims that have arisen in
respect of the chartered ship is the only means available to the claimant to
obtain security, since he may not - except for the demise charterer but only
within the limits set out in the subsequent paragraph 3 - arrest the ship in
respect of which the claim has arisen.

It is thought, therefore, that the provision in subparagraph (b) should
be maintained and the square brackets should be deleted.

(b)  Article 3 (2) of the 1952 Convention provides that ships are
deemed to be in the same ownership when all shares therein are owned by the
same person or persons. This provision has sometimes been considered not to
permit piercing the corporate veil. In particular, the French decisions
upholding the arrest of a ship owned by a different company, when the same
person or persons control and operate that company and the company owning the
ship in respect of which the maritime claim arose have been considered to be
in breach of article 3 (2).

This provision has not been reproduced in the Lisbon Draft nor in the
draft articles. However, article 3 (2) of the draft articles could be
interpreted in such a way as to limit the right of arrest and to prohibit
piercing of the corporate veil.

If the Conference agrees that this problem should be left to national
law and will consider that article 3 (2) could be interpreted as suggested
above, an amendment for the purpose of excluding the possibility of such
interpretation would be advisable.
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In such a case the following sentence, to be added after
subparagraphs (a) and (b), could be considered:

The question whether a ship is owned by the person who is liable for the

maritime claim shall be decided in accordance with the national law of

the State in which the arrest is applied for

Article 4 - Release from arrest

143. The provision, added in the Lisbon Draft, whereby the amount of the
security may not exceed the value of the ship was criticized by the

United Kingdom delegation, which pointed out that it may be in conflict with
the applicable limitation convention (which, pursuant to article 8 (6) takes
precedence over the new Arrest Convention), since the limitation may often
exceed the value of the ship. This comment is very likely based on the
provision of article 13 (2) of the 1976 Convention, whereby after the
limitation fund has been constituted any ship belonging to a person on behalf
of whom the fund has been constituted which has been arrested for a claim
which may be raised against the fund may (or shall, in certain cases) be
released. Following the comment from the United Kingdom the words “not
exceeding the value of the ship” have been placed in square brackets.

144. The reason given for the deletion of these words seems, however, to be
misconceived. In fact, there is no connection at all between the reason why a
ship should be released from arrest when security is given for an amount equal
to the value of the ship and the reason why the ship may not be arrested after
the limitation fund has been established.

145. In the former case, the ship is arrested as security for the claim of

the arrestor and in case the security is enforced, the amount the arrestor may

obtain cannot exceed the value of the ship. It follows that the owner of the

ship should be entitled to replace the ship with other security of equal
value.

146. In the case of the establishment of the limitation fund, the release of
the ship is not the consequence of the provision of security for the claim of
the arrestor, but rather the consequence of the claimants being prevented from
enforcing their claims on assets of their debtor other than the limitation

fund. If the owner of the ship has obtained the release of the ship by
providing security, whatever its amount, he may still be subject to the
actions of other claimants in respect of claims arising out of the same
accident or occurrence and, in order to prevent individual actions against his
ships and his other assets, he must commence limitation proceedings and
constitute a limitation fund. Only after the fund has been constituted the
security may be released in the circumstances set out in article 11 of the
Limitation Convention.

147. The security for the release of the ship from arrest and the limitation
fund are, therefore, entirely separate and relate to different interests.
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Avrticle 5 - Right of rearrest and multiple arrest

Paragraph 1

148. The situation where security is given to prevent the arrest should be
mentioned in the preamble of this paragraph, as it is mentioned in

article 7 (1). The preamble could consequently be amended as follows:

(1)  Where in any State a ship has been arrested to secure a maritime

claim or security has been given to prevent arrest or obtain the

release of the ship , that ship shall not thereafter be rearrested
or arrested in respect of the same maritime claim unless:

Paragraph 2

149. In order to make clear that this paragraph regulates the case of

multiple arrest, the present text should be preceded by a preamble similar to
that of paragraph (1). Furthermore, the case should be mentioned where a ship
has been arrested and is still under arrest at the time when the arrest of
another ship is requested. To this effect this paragraph could be reworded as
follows:

(2)  Where in any State a ship has been arrested to secure a

maritime claim or security has been given to prevent arrest

or obtain the release of the ship. any other ship which

would otherwise be subject to arrest in respect of the same

maritime claim shall not be arrested unless:

(a)  no security has been given to obtain the release of

the first ship from arrest, or the value of that ship is less than

the amount of the claim; or

(b)  the nature or amount of the security already obtained
in respect of the same claim is inadequate; or

(c) the provisions of paragraph (1) (b) or (c) of this
article are applicable.

Avrticle 6 - Protection of owners and demise charterers of arrested ships

150. In the heading of article 6 reference is made to the owner and to the
demise charterer. It would appear therefore that the intention was to
consider the owner and the demise charterer as the persons in whose favour
security can be provided even though no reference is made to the demise
charterer in the text of this article. It is thought however that in certain
jurisdictions persons other than the demise charterer may be entitled to
obtain protection such as, for example, time charterers. It is suggested,
therefore, that the present heading be replaced by a more general one, such
as: “Liability for wrongful arrest " or “Liability for wrongful or unjustified
arrest” if the words “or unjustified” are retained in paragraphs 1 (a)

and 2 (a).
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Paragraph 1

151. The words "or unjustified" in paragraph (1) (a) as well as in

paragraph 2 (a) have been placed in square brackets since it was objected that
under (a) they would have enabled courts to impose security upon the claimant
and under 2 (a) to determine his liability in situations the nature of which

is not clearly defined.

152. Itis thought that there are situations which do not come within the

concept of wrongful arrest but nevertheless justify the imposition of security

and the assessment of liquidated damages. This is the case, for example, when
there is no possible doubt about the solvency of the owner or when the arrest
is not required in order to prevent the extinction of a maritime lien.

153. Attention must be drawn to the fact that there would in any event be
complete freedom of the courts in respect of the imposition of security and
the liquidation of damages since the situations mentioned in (a) and (b) are
preceded by the words “including but not restricted to such loss or damage as
may be incurred ... in consequence of”.

Paragraph 2

154. The remark made during the ninth session of JIGE that in paragraph 2 of

article 6 reference should also be made to the case in which security is given

to prevent arrest is correct. In fact a loss may also occur in such a case if
the amount of the security is excessive.

155. This paragraph could, therefore, be amended as follows:

(2)  The Courts of the State in which an arrest has been effected

or security given to prevent arrest shall have jurisdiction
to determine the extent of the liability, if any, of the
claimant for loss or damage caused thereby , including but

not restricted to such loss or damage as may be caused in
consequence of:

(a) the arrest having been wrongful or unjustified; or
(b) excessive security having been demanded and obtained.

Avrticle 7 - Jurisdiction on the merits of the case

156. The meaning of the words “due process of law” in paragraph (5) may not
be clearly understood in some jurisdictions and it is, therefore, suggested to
use the same expression adopted in article 10 (1) of the CLC 1969:
“reasonable notice and a fair opportunity to present his case”™. Paragraph 5
should consequently be amended as follows:

If proceedings are brought within the period of time ordered in
accordance with paragraph (3) of this article, or if proceedings before

a competent Court or arbitral tribunal in another State are brought in

the absence of such order, then unless the defendant has not been given

a reasonable notice of such proceedings and a reasonable opportunity to
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present his case , any final decision resulting therefrom shall be
recognized and given effect with respect to the arrested ship or to the
security given in order to prevent its arrest or obtain its release.

Article 8 - Application

Paragraph 1

157. A question to be considered is whether it would be advisable to
reinstate the principle that ships flying the flag of a non-party State may
also be arrested for any claim, whether maritime or not, for which the law of
the State Party permits arrest.

158. Article 8 (2) of the 1952 Arrest Convention provides that a ship flying
the flag of a non-Contracting State may be arrested in the jurisdiction of any
Contracting State in respect of any of the maritime claims enumerated in

article 1 or of any other claim for which the law of the Contracting State

permits the arrest. Since it was not clear whether that meant that the
Convention as a whole applied to ships flying the flag of non-Contracting
States, subject to such ships being liable to arrest also in respect of claims

for which the lex fori permits arrest, article 8 (1) of the Lisbon Draft
provided generally that the Convention applies to any seagoing ship whether or

not that ship is flying the flag of a State Party, and this provision was

adopted by the JIGE.

159. If the Conference decides that total equality of treatment for

flying the flag of States Parties and ships flying the flag of non-party
States is not the right solution, because it may eliminate an incentive to
ratification, the provision of article 8 (2) of the Arrest Convention could be
reinstated and article 8 (1) of the draft articles amended as follows:

(1)  This Convention shall apply:

(a) to any seagoing ship within the jurisdiction of a State
Party flying the flag of a State Party; and

(b)  to any seagoing ship within the jurisdiction of a State
Party flying the flag of a State non-Party except that
notwithstanding article 2, paragraph 2 any such ship may be
arrested in respect of any claim, in addition to those
listed in article 1 (1), for which the law of such State
Party permits arrest.

If this amendment is adopted, article 9 becomes superfluous.

Paragraph 3

160. The provision in this paragraph has no relation with the application of
the Convention, and it is suggested that it should be moved to a separate
article.

ships
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Il. Drafting points

Avrticle 2

Paragraph 1

161. The words “by or under” (the authority) seem to be redundant. It is
suggested that the words “by or” be deleted so that the text would read:
“ ... only under the authority ...".

Articles 2 (4), 3 (1) (b), 3 (1) (e) (i) and (ii) and 2, 3 (3).
6 (2) and (3) and 7 (1). (2). (3) and (6)

162. The word “effected” with respect to the arrest is used in article 2 (4),
in article 3 (1) (e) (i) and (ii) and (2) and in article 6 (2) and (3). The

word “made” is used in article 7 (1), (2), (3) and (6). It is suggested that
the same word be used throughout the text.

163. Similarly, the words “applied for” are used in this paragraph, whilst
the word “requested” is used in article 3 (1) (b) and the word “demanded” is
used in article 3 (3). Also in this case, the same word should be used
throughout the text.

Avrticle 3

Paragraph 3

164. The words “judicial or forced” (sale) seem to repeat the same concept
twice. It is suggested that the words “judicial or” be deleted.

Avrticle 6

Paragraphs 1 and 2

165. The wording in paragraphs (1) and (2) differ. In paragraph (1) in fact
the words used are “... as may be incurred by the defendant in consequence
of”, whilst in paragraph (2) the words used are “... as may be caused in
consequence of”. It is considered that this latter wording is preferable.

166. Paragraph (1) could, therefore, be amended as follows:

(1) The Court may as a condition of the arrest of a ship, or of
permitting an arrest already effected to be maintained, impose
upon the claimant who seeks to arrest or who has procured the
arrest of the ship the obligation to provide security of a kind
and for an amount, and upon such terms, as may be determined by
that Court for any loss which may be caused as a result of the
arrest, and for which the claimant may be found liable, including
but not restricted to such loss or damage as may be caused in
consequence of:

167. This wording would avoid the need to indicate the person who has
suffered the loss. The word “defendant” does not seem in fact to be the
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appropriate word in this context. “Defendant” is the person against whom
proceedings are commenced by the claimant, and at the time security for
damages may be ordered proceedings on the merits have very likely not
commenced. Moreover persons other than the “defendant” may be entitled to
protection under article 6.

Avrticle 8

168. Perhaps a better heading could be: “Scope of application”

INTERNATIONAL SHIP SUPPLIERS ASSOCIATION (ISSA)

[Original:

169. The Diplomatic Conference to be held in March next year to consider
proposals for the revision of the 1952 Arrest of Sea-going Ships Convention
(Arrest Convention) will mark the culmination of many years of work of the

Joint IMO/UNCTAD Group of Experts (JIGE), whose work includes the drafting of
the 1993 Convention on Maritime Liens and Mortgages (MLM Convention), a
Convention which has received no support and has only been ratified by four
States after five years.

170. In these circumstances, there is a danger that, if the Diplomatic
Conference does not reconsider and amend some of the proposals of the JIGE,
there will be contradictions and confusion with an existing Convention which

is widely accepted by maritime States. In particular, the introduction of the
requirement in article 3 of the revised Convention that to arrest a sea-going
ship a claimant must be entitled to a maritime lien, unless the owner at the

time of arrest is the owner at the time the credit, is a cause for major

concern

171. Infact, the “Ratio Legis™ of the 1952 Arrest of Sea-going Ships
Convention is derived from the general rights of a creditor to apprehend the
property of a debtor where he fails to honour payment of agreed terms. This
“Ratio Legis” is applicable in all branches of the right of arrest and

recognized in the 1952 Arrest Convention which grants any maritime claimant
the right of arrest until paid in full, against the asset value of the ship.

172. In the drafting of the 1993 Maritime Liens and Mortgages Convention an
attempt was made to grant a totally different right to the recovery of

payments due. It recognized that, when a debtor has insufficient funds to
meet his liabilities, the major creditors need protection and that there must,
therefore, be an agreed system of privilege ranking when a vessel is sold
“under caution” by the courts, which is effected by the granting of a right to

a maritime lien and prioritizing this right.

173. As aresult, there is a dichotomy between the general principle that a
supplier needs the protection of the asset value of the ship and the privilege
granted to the holders of maritime liens.

174. This dichotomy is most marked in the proposed amendments to article 3 of
the 1952 Arrest Convention, which discriminates between those entitled to a

ENGLISH]
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maritime claim, as defined by article 1, and those entitled to maritime lien.
If this discrimination is allowed, then the scope of a major international
convention will be flawed.

175. The success of any international convention is dependent on a general
consensus, which the 1952 Arrest Convention enjoys. The proposed amendment of
article 3 will be discriminatory and cause confusion in maritime law. This

will particularly apply where States have granted maritime liens under the

terms allowed by article 6 of the 1993 MLM Convention and mean that in some
countries a creditor has a right of arrest and in others not.

176. This amendment will be particularly unfair on the small claimant who,

even though he may not be entitled to a maritime lien under the terms of the

1993 MLM Convention, arrests a vessel only to find that the name of the

owner's company has been changed (which is common practice with owners who are
trying to avoid payment). As a result, he is frustrated in his legitimate

right to recover his debt and, to add insult to injury, may then find himself

at risk under the new terms of article 6 of the proposed revised Arrest

Convention for damages due to wrongful arrest.

177. Itis submitted that endorsement of this situation is not the intention

of the Diplomatic Conference, since in numerous sessions of the JIGE it has
been promised that no substantial alterations will be made to the 1952 Arrest
Convention and that revisions will be limited to terminology, so that it

aligns itsself to the 1993 MLM Convention, and that this will only be done

when the latter Convention has been shown to meet clearly the needs of States.

178. ISSA strongly submits to State representatives that the promise made not
to make substantial amendments should be honoured and that the proposed
amendments to article 3 should be withdrawn, leaving the full right to arrest

to those entitled to a maritime claim, without any requirement to be entitled

to a maritime lien, as in the 1952 Arrest of Sea-going Ships Convention.

179. ltis further submitted that the “Entry into force” clause in Section B

of the proposed draft must clearly specify that its “entry into force” is
contingent on the 1993 MLM Convention having been ratified by the required
number of States and itself “being in force” before any revision of the

revised 1952 Arrest Convention can be applied in international law.

Intergovernmental Organizations

UNITED NATIONS ECONOMIC COMMISSION FOR EUROPE (ECE)
[Original: ENGLISH]

180. In 1965 ECE Governments adopted a Convention on the Registration of
Inland Navigation Vessels, with two protocols annexed to it: Protocol No. 1
concerning Rights in rem in Inland Navigation Vessels; and Protocol No. 2
concerning Attachment and Forced Sale of Inland Navigation vessels
(E/ECE/579-E/ECE-TRANS/540, copy attached). These Protocols, which are
currently in force, deal with the same questions as the Convention on Maritime
Liens and Mortgages of 1993 and the new draft Convention on Arrest of Ships,
although exclusively with regard to inland navigation vessels.
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181. We understand that the future UN/IMO instrument is expected to be

applied to sea ships. Article 2 (2) of the draft says, for example, that “...

a ship may only be arrested in respect of a maritime  claim but in respect of
no other claim”.

182. In this respect, | believe the use of the term “inland navigation

vessel” in the UN/ECE Protocol No. 2 and the term “ship” in the draft
Convention on Arrest of Ships may lead to confusion, especially as far as
so-called  vessels of mixed sea-river navigation are concerned.

183. | therefore suggest that, in order to avoid any possible overlapping
between the two instruments, the text of the draft Convention be adapted so
that it is clear which of the two regimes is applicable in each particular

case. | think this could be of help to Governments in implementing the future
instrument.

FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS (FAO)
[Original: ENGLISH]

184. FAO supports the principle whereby seagoing ships can be arrested in
order to secure a maritime claim. In particular, FAO is interested in such
claims as it refers to “the wages and other sums due to the master, officers

and other members of the ships complement in respect of their employment on
the ship, including costs of repatriation and social insurance contributions
payable on their behalf”.

185. The FAO Code of Conduct for Responsible Fisheries sets out principles
and international standards of behaviour to be observed in the conservation,
management and development of all fisheries. It includes the following
provisions in article 8, which are relevant to the proposed Convention:

“8.28 Flag States should promote access to insurance coverage by
owners and charterers of fishing vessels. Owners or charterers
of fishing vessels should carry sufficient insurance cover to
protect the crew of such vessels and their interests to
indemnify third parties against loss or damage and to protect
their own interests.

8.29 Flag States should ensure that crew members are entitled to
repatriation, taking account of the principles laid down in the
'Repatriation of Seafarers Convention (Revised), 1987
(No. 166)"."

186. FAO considers that the proposed Convention will assist in the
implementation of these provisions and supports the draft of article 1 (1) as
written, where there is an exhaustive list of maritime claims.

187. With regard to article 1 (2) of the draft Convention, FAO draws

attention to article 73 of the United Nations Convention on the Law of the

Sea, which refers to the right of a coastal State to arrest vessels in the

exercise of its sovereign rights to manage the living resources in the

exclusive economic zone. FAO considers that such “arrests” be excluded under
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article 1 (2). In particular, it is important to ensure that the rights of

the coastal State to take measures under article 73 (1) are not undermined.
Further, article 73 (2) requires that “Arrested vessels and their crew shall

be promptly released upon the posting of reasonable bond or other security”.

188. Itis important to ensure that this provision remains unaffected by the
proposed Convention. We would recommend that the draft Convention is explicit
on this point. Perhaps the best way of safeguarding the provisions concerning
“arrests” in the United Nations. Convention on the Law of the Sea which are

not covered by the draft Convention would be to insert a new article to the

effect that the present Convention shall be without prejudice to the

provisions of the United Nations Convention on the Law of the Sea relating to
arresting of vessels.

189. If FAO can be of assistance in proposing text to achieve these points,
we would be glad to provide further assistance.
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INTRODUCTION
1. This document sets out the comments and proposals on the draft articles
for a convention on arrest of ships that were received between 16 October and
31 December 1998. In that period, comments were received from the Governments
of Madagascar and Morocco.

COMPILATION OF COMMENTS AND PROPOSALS

Government of Madagascar

[Original: FRENCH]

Avrticle 1 - Definitions

2. This article should also contain the definitions of the terms “demise

charter”, “manager” and “hypothéque” in order to avoid any ambiguity, since

there is no obvious difference between them and the following terms:
“Demise charter and bareboat charter”;
“Manager or operator of the ship”;

“Mortgage and 'hypothéque".

Avrticle 3 - Exercise of right of arrest

3. The concept of “claim based on tort” which has been introduced in
paragraph (1) (a) (v) should apply to the fines to which the ship and its crew
are liable.

Article 4 - Release from arrest

4. The right of the person who has furnished security should be limited to
the possibility of requesting that such security should be reduced. It would
be pointless to ask him to provide security if, under the provisions of

article 4, paragraph (5), he may apply to the court to have that security
cancelled.

Article 6 - Protection of owners and demise charters of arrested ships

5. Paragraph (1) of this article should be amended so that the
authorization to arrest a ship or maintain an arrest already effected is not
systematically subject to the provision of security by the arresting claimant.
It may happen that the claimant does not have the means to furnish security.
This is the case of a crew member whose wages have not been paid.

6. Moreover, if the prior provision of security is necessary, the amount
should not exceed that of the claim asserted.

7. The comments made on article 4 also apply to paragraph (5) of article 6.
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Government of Morocco

[Original: ARABIC]

8. The draft convention is fairly important since it is worded in a clear
and well arranged manner and article 1, in particular, contains a wealth of
definitions that should help to eliminate any ambiguity that might impede the
implementation of the convention.

9. However, we note that there are areas in which the convention conflicts
with Moroccan private law. For example, while article 1 of the draft

convention stipulates that ships may be arrested, as a conservatory measure,
only in order to secure a maritime claim, Moroccan law permits the arrest of a
ship, as a conservatory measure, regardless of the type of claim (article 110

of the Maritime Code).

10. Moreover, the same article 110 of the Moroccan Maritime Code conflicts
with article 2, paragraph 1, of the draft convention, which stipulates that a

ship may be arrested only by or under the authority of a court of the
Contracting State in which the arrest is made, while the Moroccan Maritime
Code also permits such arrest on the basis of an enforceable instrument.

11. Article 111 of the Moroccan Maritime Code also conflicts with the
provisions of article 2, paragraph 3, since it does not permit the arrest of a
ship from the time when its captain is granted permission to sail until the
completion of the voyage, while we find that the draft convention totally
contradicts that stipulation by permitting the arrest of a ship even though it
is ready to sail or is sailing.

12. Moreover, article 4 of the draft convention stipulates that a ship may
be released from arrest when security has been furnished and, in the absence
of agreement between the parties, the latter may petition the court to
determine the nature and amount of the security, which must under no
circumstances exceed the value of the ship. In our view, this would serve the
interests of a foreign owner or charterer of a ship to the detriment of the
interests of a Moroccan claimant.

13. In short, the draft convention merely serves to protect the interests of
developed countries, such as the United Kingdom and the United States of
America, which have long-standing international maritime traditions or a large
merchant marine fleet and, consequently, wish to protect their ships from the
calamity of arrest, which would prevent them from operating. Hence, they are
seeking to restrict the scope of application of the rules of arrest.
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Corrigendum

Morocco wi shes to stress that the draft convention is of especia
interest since it is worded in a clear and very coherent manner. Mbreover,
article 1 contains several definitions that should avert any dispute relating
to i nplenentation of the convention

1. Article 110 of the Moroccan Maritinme Code stipulates that arrest is
perm ssi bl e regardl ess of the nature of the claim whereas article 1 of the
draft convention provides that arrest is perm ssible only when the claimis
maritime in origin.

2. Article 2 of the draft convention provides: “A ship may be arrested ..
only by or under the authority of a Court of the Contracting State in which
the arrest is nade”, whereas article 110 of the Mdroccan Maritinme Code
stipulates: “The arrest of a ship nmay be effected at any tine either under an
enforceabl e instrunent or under the authority of the conpetent court ”

GE. 99- 50698 (E)
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3. Article 111 of the Mdroccan Maritinme Code of Commerce stipul ates
concerning seizure in execution: “A ship may not be seized in execution from

the time when the captain receives permssion to sail until conpletion of the
shi pnent ”.

4, Article 4 of the draft convention provides that a ship which has been
arrested shall be rel eased when sufficient security has been furnished, and in
the event of a dispute on this question the Court may determ ne the amount of
security, which may in no circunstances exceed the value of the ship. This
woul d be in the interest of a foreign owner or charterer and to the detrinent
of a Modroccan cl ai mant.

In short, the draft convention on arrest protects the interests of the
traditional maritinme devel oped countries and those which have | arge fleets;
they wish to protect their fleets fromthe adverse effects of arrest and are
seeking to restrict the scope of its application, which may run counter to the
interests of a Moroccan claimant in the event of a non-maritine claim
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INTRODUCTION

1. This document sets out the comments and proposals of the Government of
the United Kingdom of Great Britain and Northern Ireland on the draft articles
for a convention on arrest of ships that were received between 1 January and
15 February 1999.

COMMENTS AND PROPOSALS

United Kingdom of Great Britain and Northern Ireland

Article 1 (1)

2. The current draft text for the definition of “maritime claim” in
article 1 (1) provides for two alternatives, either:

(&)  An exhaustive list (the current text of article 1 (1) with the
square brackets, and the text between them, deleted from the chapeau); or

(b) A general description, followed by a list of examples (the current
text of article 1 (1) with the square brackets deleted, but the text between
them retained).

3. The decision on the definition of “maritime claim” is linked to
decisions on other key issues, in particular, the circumstances in which a
claimant may obtain the arrest of a ship, and what the consequences of doing
so will be for the claimant. Together with other key elements, the form of
definition will determine the balance that the new convention strikes between
shipping interests and claimants.

4. The preference of the Government of the United Kingdom would be to have
an expanded, exhaustive list for the definition of “maritime claim”

(alternative (a)). However, once such a claim exists, we believe that it

ought not to be unduly onerous for the claimant to obtain an arrest.

5. The negotiations within the Joint Intergovernmental Group of Experts on
Liens and Mortgages and Related Subjects suggest that, while there will be
support for both of the current alternatives for article 1 (1), neither might

obtain sufficient support to permit its adoption according to the rules of
procedure. The Conference may therefore wish to consider a compromise option.

6. The Government of Mexico has already proposed such an option (document
A/CONF.188/3, para. 35). While the Government of the United Kingdom would
prefer an exhaustive list, we may be able to accept such a compromise option

if the Conference decides most of the other key issues in favour of claimants.

Initial comments from the United Kingdom pending completion of approval
procedures.
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7. Should the Conference decide to consider a compromise option, it may
wish to consider a simpler formulation than the one proposed by the Government
of Mexico. For example the Conference could delete the square brackets and
the text between them from the chapeau, and add a new subparagraph at the end
of article 1 (1) as follows:

“Maritime claim” means any claim in respect of:
[(@) - (v)]; and

(w)  any other claim of a similar nature to those referred to
under (a) to (v) above.

8. The advantage of this approach is that it would provide an element of
ejusdem genetis, like current alternative (a). However, the flexibility
provided would be more restricted than under current alternative (b).

Avrticle 3

Introduction

9. The Government of the United Kingdom proposes an amendment to article 3
of the draft convention on the arrest of ships. Like the proposal made by the
International Maritime Committee (CMI), the proposed amendment would clarify
that national law would determine whether a claimant may arrest a ship other

than the particular ship in respect of which the maritime claim arises. It

goes further than the CMI proposal, however, by providing explicitly for the

arrest of “associated” ships (associated ships are ships that are in common

control). We also discuss the definition of control, and whether the

convention ought to contain any guidance.

Background

10. The 1952 Convention on Arrest of Ships seeks to strike an equitable
balance between the interests of shipowners and those of claimants.

Article 3 (1) of the 1952 Convention provides for the arrest of “sister”

ships. A claimant may arrest either the particular ship in respect of which a
maritime claim arises, or any other ship owned by the person who is, at the

time when the maritime claim arises, the owner of the particular ship.

Article 3 (2) of the 1952 Convention provides that ships shall be deemed to be

in the same ownership when all the shares therein are owned by the same person
or persons.

11. Since 1952, the stratagem of the single-ship company has
proliferated. As a result, few ships have “sisters” within the meaning of

the 1952 Convention. The only option available to many claimants, therefore,
is to arrest the particular ship in respect of which the maritime claim

arises. The balance that the 1952 Convention sought to strike has tilted in
favour of the shipowner.

12. The Government of the United Kingdom understands that article 3 (2) of
the draft convention addresses this problem by implicitly allowing States to
specify which ships are in common ownership under national law. We agree with
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the CMI that it would be better to make this explicit. Our preference,
however, would be to go further. We believe that article 3 (2) should provide
explicitly for the arrest of associated ships.

Proposal

13. As currently drafted, the new convention would provide for the arrest
both of the particular ship in respect of which the claim arises, and of other
ships owned by the person liable for the claim. We wonder, however, whether
this approach would provide sufficient flexibility.

14. The use of the concept of ownership might limit the scope of the
provision. In the same way that the single-ship company proliferated after
1952, future developments in the shipping industry might reduce the usefulness
of the concept of common ownership.

15. We therefore propose that the provision provide explicitly for the
arrest of “associated” ships. We propose further that it use the concept of
control as the criterion for establishing an association. We believe that

this would provide greater scope for national law to keep pace with
developments that might otherwise prevent attempts to pierce the corporate
veil.

16. The following amendments to article 3 would give effect to these
proposals:

(1)  [No change.]

(2)  Arrestis also permissible of any ship or ships controlled by the
person who:

(a) is allegedly liable for the maritime claim, or

(b)  controls the company that is allegedly liable for the
maritime claim,

and who was, when the claim arose:

(i)  the person who controlled the ship in respect of which
the maritime claim arose[; or

(i)  the demise charterer, time charterer or voyage
charterer of that ship[, or any part of it]].

(3)  For the purposes of this article, a person controls a ship if that
person owns the ship or controls the company that owns it. The
national law of the State in which the arrest is applied for shall
determine whether, for these purposes, a person owns a ship or
controls a company that owns a ship.

(4)  Paragraph (2) shall not apply to claims in respect of ownership or
possession of a ship.
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(5)  Notwithstanding the provisions of paragraph (1), the arrest of a
ship which is not controlled by the person allegedly liable for
the claim shall be permissible only if, under the law of the State
where the arrest is applied for, a judgement in respect of that
claim can be enforced against that ship by judicial or forced sale
of that ship.

17. The changes of substance are those that we have made to paragraphs (2)
and (3). The new paragraph (4) is the tail-piece to the current

article 3 (2). The new article 3 (5) is the current article 3 (3), to which

we have made some consequential amendments.

18. As under the current wording of article 3 (2), a claimant would not be
able to arrest an associated ship which happened to be demise-, voyage- or
time-chartered to the person liable for a maritime claim. However, if a

person became liable for a maritime claim while chartering a ship, a claimant
would be able to arrest any ship which that person controlled (either by
owning it or controlling the company that owns it). We do not intend that a
demise charterer would be a person having “control” of a ship simply by virtue
of being a demise charterer.

19. We have added the words “or any part of it” to the new article 3 (2) (b)
to cover slot charterers. We believe that the drafting of article 1 (1),
particularly subparagraph (f), is sufficiently wide for claims for which a

slot charterer might be liable to fall within the definition of “maritime

claim”.

Definition of control

20. In the interests of the uniformity of international maritime law, the
Diplomatic Conference might wish to provide States with some guidance on how
national law might define the concept of “control”. Should the Conference
decide that this is desirable, we suggest that the guidance should consist of

a list of criteria, as in article 13 of the 1989 International Convention on

Salvage.

21. The Conference may wish to include such criteria in the convention

itself. Alternatively, it may prefer to offer them as a model for national

law, perhaps by means of a conference resolution. The Conference may wish to
consider the following text as a basis for either of these approaches:

The State in which the arrest is applied for may set criteria in its

national law, or provide for a case-by-case examination, for the purpose
of determining whether a person owns a ship or controls a company that
owns a ship. All relevant factors should be taken into account,

including whether the following criteria (without regard to their order)
apply in respect of the ships concerned:

(a) Common or similar names;
(b) Common shareholding of the companies owning the ships;

(c) Common management of the shipowning companies;
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(d) Common financing arrangements;

(e) Cross-guarantees or other security between the
shipowning companies; and

1)) Insurance on a fleet basis.
Evidence

22. Another important issue that national law would need to consider is the
burden of proof. For example, national law could place the burden of proof on
the claimant, or on the person that the claimant has alleged controls two
associated ships. However, there is no need to make this explicit in the
convention. The rule contained in article 2 (5) suffices: procedural issues

are a matter for national law.

Action requested of the Diplomatic Conference

23. The delegation of the United Kingdom requests that the Diplomatic
Conference:

(&) Adopt the amendment to article 3 set out in paragraph 16 above,;
and

(b) Consider the need for guidance as suggested in paragraph 20 above.



United Nations/International Maritime Organization

. . Distr.
Diplomatic Conference GENERAL
R .
on Arrest of Ships AICONF.188/3/Add.3
vy/ \% 23 February 1999
ENGLISH
Wy
Do Original: ENGLISH/FRENCH/
SPANISH

Geneva, 1 March 1999
Item 8 of the provisional agenda

PREPARATION AND ADOPTION OF A CONVENTION ON ARREST OF SHIPS

Compilation of comments and proposals by Governments and by
intergovernmental and non-governmental organizations on the
draft articles of a convention on arrest of ships

CONTENTS
Paragraphs
INTRODUCTION . . . . . .. . o oo e 1
COMPILATION OF COMMENTS AND PROPOSALS. . . . . . . . . . .. 2-21
Governmentofltaly . . . .. ..o 2-8
Latin American Association of Navigational Law and
Law of the Sea (ALDENAVE) . . . . . . . ... ... ... 9-21

GE.99-50581 (E)



A/CONF.188/3/Add.3
page 2

INTRODUCTION
1. This document sets out the comments and proposals of the Government of
Italy and the Latin American Association of Navigational Law and Law of the
Sea (ALDENAVE), a non-governmental organization, on the draft articles for a
convention on arrest of ships that were received between 1 January and
19 February 1999.
COMPILATION OF COMMENTS AND PROPOSALS

Government of Italy

A. Article 1, paragraph 1 — Definitions, list of maritime claims

2. In view of the stance already taken by the Italian delegation at the

eighth session of the UNCTAD/IMO Joint Intergovernmental Group of Experts on
Maritime Liens and Mortgages and Related Subjects (London, 9-10 October 1995),
we reaffirm that it is appropriate to establish a non-exhaustive
maritime claims. This would leave some flexibility in the wording of the

article so that the Convention could be continually adjusted to suit any legal
changes that occurred in this area in future.

B. Article 2, paragraph 3 — powers of arrest

3. This is an addition to the provisions of the 1952 Convention, and causes
confusion mainly on practical grounds, since arresting a ship that is already
sailing would appear to be difficult to accomplish.

C. Article 4, paragraphs 2 and 4 (b) (ii) — security
and release of security given

4. Following the comments made at UNCTAD by certain delegations on limiting
the amount of security to be provided, the phrase “not exceeding the value of

the ship” in paragraphs 2 and 4 (b) (ii) will be the subject of earnest and

detailed discussion at the forthcoming Diplomatic Conference.

5. Italy is in favour of retaining the phrase, given the provisions of its
Code of Civil Procedure governing distraint which, according to article 463 of
the Shipping Code, apply by extension to the Shipping Code.

6. Article 468 of the Code of Civil Procedure explicitly states that in
order to secure a release from distraint from the courts, the debtor must
furnish sufficient security, due regard being had to the “amount owed which
gave rise to the distraint” and the expenses incurred “by reason of the value
of the items distrained”.

7. Limiting the security that must be furnished under the Convention in
order to secure a release from arrest thus seems perfectly consistent with
current national legislation on the matter.

D. Article 8 — Application

8. Empirical considerations suggest that to the exceptions indicated in
article 8, paragraph 2, there should be added another referring to

list of
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article 648 (b) of the Shipping Code, which states that vessels employed in
shipping services may not be forcibly expropriated or subjected to other
precautionary measures such as arrest itself except with the formal
authorization of the Minister of Transport and Shipping.

Latin American Association of Navigational Law and
Law of the Sea (ALDENAVE)

9. We hereby forward our brief suggestions on the draft amendments to
the 1952 Convention Relating to the Arrest of Seagoing Ships (TD/E/IGE.1-/5),
for consideration at the Diplomatic Conference to be held between 1 and

12 March 1999.

10. Firstly, it must be pointed out that the 1952 Convention is, in
international legal terms, an exception to normal practice because it offers
only formal or procedural solutions, which the academic literature says are
the preserve of national legislation. As a result, the only justification for

the Convention is that it accomplishes the specific objective pursued, since:

(8 The 1952 Convention establishes a formal regulatory system which
can permit the arrest of a ship to secure the satisfaction of any judgment
that may eventually be pronounced because the holder of a maritime lien
cannot , sometimes in a matter of hours, fulfil the standard procedural
requirements (likelihood of the claim alleged, valid title, precise value of
the claim and risks of delay) under formal national or domestic regulations
for his application to proceed;

(b)  Arrest under the Convention is preventive or executive, detaining
a ship so as to secure the satisfaction of any judgment that may eventually be
pronounced if title to the underlying lien is recognized by the courts, and

thus preventing it from being exposed to further risks de facto  (during
operation) or de jure (if the owner takes on further obligations which enjoy
preference);

(c) The 1952 Convention is constructed on a dual foundation: the
claim asserted must derive from a maritime claim and arrest must be ordered
by a competent judicial authority

11. These three points must be borne constantly in mind when the 1952
Convention is amended, since they provide the justification for the remedies
it affords. We propose the following amendments:

Article 1.1 : SHIPS MAY BE ARRESTED PURSUANT TO THIS CONVENTION:

(a) IN RESPECT OF MARITIME LIENS RECOGNIZED IN ARTICLE 4 OF THE 1993
INTERNATIONAL CONVENTION ON MARITIME LIENS AND MORTGAGES;

(b) IN RESPECT OF CLAIMS ARISING OUT OF THE OPERATION OF THE SHIP
WHOSE ARREST IS SOUGHT.

12. Most of the “maritime claims” listed in the draft correspond to maritime
liens within the meaning of the 1993 MLM Convention; it would be sound
legislative practice simply to refer to that Convention. On the other hand,
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the other claims proposed (hypothéques or mortgages, commissions, brokerages
or agency fees, ownership or possession of the ship, disputes between
co-owners) do not arise out of the “operation of the ship” (e.g. a hypotheque

may be given as security on a loan, for civic activities or even for gambling
debts) and can be pursued without the need for arrest of the ship under this
Convention to secure application of the relevant procedures.

13. Arrest “for claims arising out of the operation of the vessel” (towage,
general average, tort, insurance premiums, supplies) must, however, be
admitted since these claims match the description (operation of the ship).

Article 1.2 : "ARREST” MEANS THE DETENTION, NOTIFIED TO ITS REGISTER, OR
BAN OR RESTRICTION ON REMOVAL OF A SHIP IMPOSED AS A CONSERVATORY
MEASURE BY ORDER OF A COURT TO SECURE A MARITIME CLAIM, BUT NOT THE
SEIZURE OF A SHIP IN EXECUTION OF A JUDGMENT, ARBITRAL AWARD OR OTHER
ENFORCEABLE INSTRUMENT.

14. Immobilizing a ship or restricting its removal (the meaning of the
English term “arrest”) is no impediment to the sale or mortgage, gift in
payment, donation etc. of the ship, even fraudulently, to escape arrest; the
measure can, however, be made effective by notifying the relevant register for
entry in the records. It will thus be possible to secure the satisfaction of

any eventual judgment, which is the reason for arresting the ship, besides
immobilizing the ship or prohibiting it from sailing.

Article 2.3 : NO SHIP WHICH AT THE TIME OF ITS ARREST IS LOADED AND HAS
PERMISSION TO SAIL FROM THE MARITIME AUTHORITY MAY BE ARRESTED.

15. The arrest of a ship “ready to put to sea” must be rejected, it being an
incontrovertible principle that navigation must always be facilitated,
especially when the ship is “ready to sail” or has permission to do so from
the Maritime Authority. The stipulation that the ship must be loaded has been
added to prevent it from sailing empty solely in order to evade arrest.
Argentine law (art. 541), the Italian Code (art. 645), the Netherlands

(Code of Civil Procedure, art. 582), and the Swedish (art. 345), Finnish

(art. 278) and German (art. 482) Codes rule out arrest of a ship that is
“ready to sail”. Before then the ship may be ordered arrested as a
conservatory measure, but the prohibition on sailing may not be enforced.

Article 3.1 : should be brought into line with the wording proposed for
article 1.1.
Articles 6.2.a and 6.2.b : the grounds cited do not make sense. Only a

court should be able to determine how much security to demand, and it
must be presumed that court orders are not wrongful.

Avrticle 7.1 . insert “... to arbitration PROVIDED THAT SUCH AGREEMENT WAS
REACHED AFTER THE EVENT OR AGREEMENT THAT GAVE RISE TO THE CLAIM
UNDERLYING THE APPLICATION FOR ARREST.”

16. The proposed insertion would permit only “ex post facto” agreement in
order to avoid the insertion of clauses “for form’s sake” that might preclude
arrest of a ship.
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Article 7.3 . insert “... order a period of time NOT TO EXCEED 30 DAYS,
AFTER which the claimant...”
17. Stipulating that the court should order a period of no more than 30 days
prevents the claimant from being allowed time ad libitum and prevents such
time from being construed as a procedural delay.
Article 8.2 . insert “... to ships OPERATING IN THE SERVICE OF THE PUBLIC

18.

AUTHORITIES WHEN THE CLAIM IN RESPECT OF WHICH ARREST IS SOUGHT AROSE.”

This is proposed in response to paragraph 99 of document TD/B/IGE.1/L.2.

The intention is to establish that a ship’s not being subject to arrest is not
a matter of its being owned or operated by a State but of its being used in
the “public service” (as a hospital, isolation hospital etc.), even if owned
by a third party, at the moment when the claim arises

19.

NOTE: To confirm the purpose of the Convention, the adjective

“ preventivo " should be added before “ embargo " throughout the Spanish text.

20.

21.

We also propose:

New article  : THE CLAIMANT SEEKING ARREST MUST PROVIDE BRIEF
CORROBORATION OF THE CIRCUMSTANCES UNDERLYING HIS CLAIM.

FOR APPLICATIONS IN RESPECT OF CLAIMS ARISING OUT OF COLLISIONS, SALVAGE
OR OTHER SHIPPING ACCIDENTS, PRODUCTION OF THE PROTEST OR ACCOUNT GIVEN
BY THE CAPTAIN OR SHIP’'S AGENT TO THE APPROPRIATE AUTHORITY OR CONSUL
SHALL SUFFICE.

ARRESTS OF SHIPS IN RESPECT OF CLAIMS OTHER THAN THOSE REFERRED TO IN
ARTICLE 1.1 MUST COMPLY WITH THE REQUIREMENTS OF ORDINARY LAW.

The wording proposed here, which appears neither in the 1952 Convention

nor in the draft amendments, will facilitate rapid processing of applications
for arrest, and is inspired by accumulated experience.
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