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PREFACE

The third WTO Ministeria Conference is scheduled to be held in Sesttle, the United States, in
November/December 1999. At this conference, a decision on the launching of the next set of
multilateral negotiations, including their scope and content, is expected to be taken. The process
of preparing the agenda for the conference began at the September 1998 special session of the
Generd Council of WTO and will continue until the Seattle Ministerial meeting at the end of this
year.

Itisin this context, that UNCTAD organized an ad hoc expert group meeting of the Secretary-
Genera on “Preparing for future multilateral trade negotiations. Issues and research needs from
a development perspective’, which was held in Geneva from 21 to 22 September 1998. The
meeting was a follow-up to a workshop held in March 1997 in Geneva, on methodological and
analytical issues related to assessing the impact and dynamic effects of the Uruguay Round
Agreements (URAS) on development.' The meeting reviewed ongoing and planned research work
on issues likely to be on the agenda of future multilateral trade negotiations, with the objective
of identifying those areas where further research could provide a more solid analytical and
empirica basis for evaluating proposals for the forthcoming negotiations, including their impact
on the economies of developing countries. In this context, it contributes to identifying a positive
trade negotiating agenda from a development perspective.

The meeting was attended by experts from leading academic and research ingtitutions in the field
of international trade and development, as well as from a number of international and regional
organizations (see Annex .. for the list of participants).

This report is based on the documentation presented to the meeting and the subsequent
discussions that took place during the meeting. In order to provide the reader with a
comprehensive analysis of the issues, the contributions made by the experts in the meeting were
subsequently elaborated and complemented by additional supporting material. Each chapter in this
report is devoted to one of the topics discussed at the meeting. It is divided into three main
sections firgt, the topic is briefly introduced, including an analytical summary of its main features
and its current status within the WTO framework; second, following the discussions in the
meeting, the topic is andyzed from a devel opment perspective, outlining key issues of interest to
developing countries as suggested by the participants in the meeting and reflecting the different
views expressed by them; finally, possible future topics for research and analysis are outlined
which could provide a basis for evaluating proposals for the future negotiations. There is no
implication that all or any of the participants agreed with the views expressed in this report.

The workshop exemplifies one of a series of activities the UNCTAD Secretariat is currently
carrying out as part of its ongoing work in assisting developing countries to set their own positive
trade agenda for future multilatera trade negotiations. These activities include the preparation of
severa papers and studies on the positive agenda, the organization of intergovernmental meetings

L For areport on the meeting, which took place from 3 to 4 March 1997, see UNCTAD, The Uruguay Round
and Its Follow-up: Building a Positive Agenda for Development, United Nations publication, Sales No. E.97.11.D.14.
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on agriculture, air transport, competition policy and commodities, as well as a number of
interregiona meetings on the development of a positive agenda, to be held in Asia, Africaand
Latin America, and direct technical assistance to developing countries including those that are
presently in the process of accession to the WTO.



OPENING STATEMENT BY MR. RUBENS RICUPERO

| would like to extend a warm welcome to all of you and to express our gratitude for your
acceptance of our invitation to participate in this informal meeting. Many of you participated in
asmilar workshop which we organized last year and | am pleased that we are able to meet again
to, so to speak, continue our discussion from that time.

Asyou know, that workshop, of which this meeting is afollow-up, had focussed on analytical
and methodological issues relating to assessing the impact and dynamic effects of the Uruguay
Round and its follow-up on development. That meeting had also reviewed a large number of
country-specific case studies, undertaken in the immediate aftermath of Marrakesh by various
organizations and research groups. | understand that copies of the report on that meeting, which
isentitled “The Uruguay Round and its follow-up: Building a Positive Agenda for Devel opment,”
are available in the room.

At last year's meeting, which took place barely three months after the first WTO Ministerial
Conference held in Singapore, we began a process of discussion and reflection on issues to be
considered in setting a positive trade agenda for developing countries in future multilateral
negotiations. | should like to expand on this concept of a positive trade agenda, but first let me
remind you of UNCTAD’ s current mandate in the trade area. UNCTAD’s mandate as defined
at our last Ministerial Conference held in Midrand, South Africa, in 1996 is to help developing
countries, and particularly LDCs, to better integrate into the world economy and the world
trading system. This encompasses a variety of tasks.

Although trade negotiations as such takes place in WTO, UNCTAD’ s mandate enablesiit to play

auseful role as a pre-negotiation and post-negotiation forum. A country’s integration within the
international trading system needs to be seen in relation to its ability to (a) identify and take
advantage of trading opportunities, (b) fulfil its multilateral trade obligations, (c) formulate and
pursue development strategies within framework of those obligations, (d) defend its acquired
trade rights, and (e) set trade objectives and effectively pursue them in trade negotiations.
UNCTAD’ s assistance in the post-negotiating phase encompasses the first four of these elements,
while the pre-negotiating phase covers the last element. Our members have repeatedly directed
our assistance to focus particularly on, inter alia, capacity-building to assist developing countries
to prepare for negotiations in the context of the built-in agenda of the Uruguay Round MTAs and
improve the understanding of the implications of new and emerging issues. And the ministerial
communique of this summer’'s ECOSOC both acknowledged our assistance through policy
research and analysis, as well astechnica cooperation, and invited us to continue to provide such
support, “including assisting developing countries in formulating a positive agenda for future trade
negotiations.”

Finaly, as you al know, WTO Ministers, meeting in their first Conference in Singapore in
December 1996, welcomed the contributions that UNCTAD can make to the understanding of
new and emerging issues, such as investment and competition policies, with aview to ensuring
that the development dimension is taken fully into account.
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If I have dwelt for amoment on our mandate, it isonly to remind you of the important role which
those same governments which will soon be entering negotiations at WTO have asked UNCTAD
to play in helping to prepare them for that arduous task. And that indeed iswhy | have convened
this meeting to continue a process begun years ago with our help to developing countriesin the
Tokyo Round, and to begin to build-up a network of researchers from both northern and,
especially southern, countries to help with this extremely important job.

Asyou are aware, later this week, the General Council of the WTO will hold a specia session
which will formally began the preparatory process for the Third WTO Ministerial Conference.
Asyou know, this Conference, which will be held in the United States before the end of 1999, is
expected to decide on the launching of the next set of multilateral negotiations, including their
scope and content.

Although the agendaiis not yet fixed, the main topics of a future negotiating agenda are likely to
be derived from issues related to the implementation of the URAS, the built-in agenda for future
negotiations contained in the URAS (e.g. new negotiations on agriculture and services, reviews
of the agreements on TRIPS and TRIMSs), as well as the new issues currently being studied in
WTO.

The new issues on the WTO work programme include: trade and environment (initiated during
the Uruguay Round); trade and investment, trade and competition policy, transparency in
government procurement and trade facilitation, initiated at the first WTO Ministerial Conference,
held in Singapore in 1996; and electronic commerce, initiated at the second WTO Ministerial
Conference, held in Genevain 1998. Other issues, as you know, are also being proposed by some
WTO members.

What are developing countries going to negotiate? Only the built-in agenda? Only the traditional
market accessissues? Are there new issues they could bring up?. How can we contribute to the
task of identifying the issuesthat would be of particular relevance to developing countries? | see
thisworkshop as making an important contribution to identifying a trade negotiating agenda from
a development perspective.

The importance of adequate preparations by developing countries for global trade negotiations
cannot be over emphasized. We are now in a process of continuous negotiations where
governments must be prepared to enter into complex negotiations on issues of vital national
interest, with relatively little time for preparation. The period leading up to the third WTO
Ministeria Conference will be criticd in efforts to influence the future trade agenda. This cannot
be done simply by stating and restating traditional positions. Economic analysis and political
consensus building will be essentia in this process. These activities should benefit from public
debate in developing countries and mechanisms to this end should be strengthened.

As experience has shown, in a forum such as the WTO, whose culture is devoted to trade
liberalization, you have a strong moral case when you are saying no, not because you want to
block negotiations, but because you want to have liberalization in a more balanced way. Itis
therefore my conviction that we need to help identify a positive multilateral trade agenda for
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developing countries for the future negotiations. This requires providing them with analysis,
research, data and information from which they can design their own negotiating proposals as well
as evaluate the proposals of others.

Since our workshop of last year, the work of the intergovernmental bodies of UNCTAD aswell
asthe technical assistance activities and collaborative research efforts of the secretariat with other
ingtitutions have contributed to an understanding of the issues on the multilateral trade agenda and
the interest of developing countries in future negotiations. Our intergovernmental bodies have
examined trade issues of interest to developing countries in specific sectors such as health,
tourism/air transport and environmental services, as well as the scope for expanding the GSP to
enhance the benefit of the system for LDCs, the future of preferences, modes of delivery in
services and the development dimensions to issues regarding investment and competition policy.

We in the secretariat have been collaborating with a number of organizationsto carry out joint
studies and to organize workshops for the exchange of ideas and the examination of the results
of research activities, not only with regional organizations, including the UN regiona
commissions, but also with WTO, ITC, the World Bank and the Commonwesalth Secretariat.
Two joint studies by UNCTAD and WTO, one published last October and the other presented
to ECOSOC in July of this year, are noteworthy because they have greatly improved
understanding of the remaining, post-Uruguay Round, trade barriers facing developing country
exports, including those sectors subject to tariff peaks and a high degree of tariff escalation. As
we go forward, the secretariat will continue its research work and efforts to collaborate with other
ingtitutions and individua researchersin thisregard. Indeed, | regard this meeting as the first step
in a long journey which I hope we will be taking together - the establishment of a network of
researchers around the globe who will keep in touch and continue (including via the website which
we have set up) to exchange ideas, information, and research papers which could be useful in
developing the analytical basis for assistance to developing countries in preparing for the
negotiations.

Asthe programme indicates, the workshop is organized into six sessions, covering a number of
issues. Of courseit will not be possible to do full justice to al of these complex issuesin two
days. However, as | have just mentioned, this workshop should be seen as the beginning of a
process that will require continuing elaboration of issues and proposals from the devel opment
perspective in the months ahead.

The first session will review the findings of a number of recently completed, and till on-going,
country-specific studies on the implementation of the Uruguay Round results, the built-in agenda
and some of the new issues on the multilateral agenda. These case studies which cover some of
the more advanced, as well as least developed, developing countries are meant only to be
illustrative and to provide a concrete, empirical, background for the subsequent discussions of
specific issues that might be on the multilateral negotiating agenda. The studies cover four Latin
American countries (Argentina, Brazil, Chile and Uruguay) which were included in ajoint pilot
study carried out by UNCTAD and ECLAC and a number of African countries which were
included in arecent study by the African Economic Research Consortium (AERC) and which have
been included in an on-going study being conducted by UNCTAD with the assistance of Professor
Messerlin. | would recommend that we bear these, and other developing country-specific
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situations, in mind - as a sort of reality check - as we brainstorm and come up with suggestions
and proposals in particular areas during the course of this workshop.

Aside from the subject of electronic commerce, the second and third sessions focus largely on
issues of concern to developing countriesthat have arisen in relation to the implementation of the
Uruguay Round Agreements with respect to market access, and on the built-in agendain the areas
of agriculture and services. | shdl not, a this point, go into the substantive issues relating to each
of these subjects as these are summarized in the notes on the agenda and the suggestions for
discussion. However, suffice it to say that the revision process foreseen in the built-in agenda
provides opportunities to modify aspects of the MTAS to enhance their development friendliness.

Sesson four covers a number of issues which fall broadly in the domain of domestic regulations
and policies, and which have a particular bearing on the development of the supply capabilities
of developing countries. Some of these issues, in particular TRIPS and TRIMS, are already
subject to multilateral discipline as agreed to in the Uruguay Round. Asis known, the TRIMS
Agreement will be subject to review before 1 January 2000 to consider whether it should be
complemented with provisons on investment policy and on competition policy. The activities of
the working group established by the Singapore Ministerial conference on the Relationship
between Trade and Investment and on the Interaction between Trade and Competition Policy are
relevant to their process. Asyou know, adecision isto be taken by the end of this year on how
thework of both of these groups should proceed. | hope that our discussion in that session will
help to elucidate the development dimensions to these issues.

The fifth session deals with a systemic issue of the multilateral trading system of major concern
to developing countries. The question here is the ability of the system to accommodate the
economic interest of countries, or economies, at different levels of development under itsrules
in a manner that will ensure, or permit, growth and development for al, particularly the least
developed economies. | do not want at this point to trace the history and evolution of the concept
of special and differentia treatment for developing countries in the multilateral trading system.
We will have occasion to go into those matters in that session. | wish we will take a forward-
looking approach in our consideration of thisissue. As progress is made towards global free
trade, if marginalization and increasing impoverishment are to be avoided, efforts in developing
countries, and in particular the least developed countries, to build internationally competitive
supply capabilities, take on a greater degree of urgency. Care will therefore need to be exercised
inthe framing of multilateral rules so asto avoid proscribing the use by developing countries of
policy measures that could be effective in fostering a durable development of their supply
capabilities.

In the find session of the meeting, | hope we will be able to bring together the main elements of
what we could cdl a positive multilateral trade agenda for developing countries. This of course
will be just some suggestions, some ideas, which will undoubtedly need to undergo further
elaboration in the months ahead. In this context, it would aso be helpful to identify areas where
further research and analysis would provide a more solid empirica basis for establishing such an
agenda.

To conclude, let me thank you once again for coming to this meeting. | look forward to avery
fruitful discussion with you over the next two days.
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COUNTRY-SPECIFIC STUDIES ON THE IMPLEMENTATION OF THE URAS,
THE BUILT-IN AGENDA AND NEW ISSUES

Introduction

In the first session of the Ad Hoc Expert Group meeting, a number of country-specific studies
were presented which analysed (i) the overall impact of the Uruguay Round Agreements (URAS)
in terms of implementation, foreign trade performance, institutional questions, structural changes
and development outlook; (ii) trade policy aternatives and priorities; and (iii) priorities and
outlook for future negotiations.

Country-specific studies provide valuable insights to the discussion on future multilateral trade
negotiations by addressing the particular situations of individual countries. Thereby they:

- capture the diversity of effects of the URAs by comparing experiences of individual countries,
thus eliminating pre-conceived views on developing countries;

- dlow for aqualitative evauation of the effects, which isimportant given that the consequences
of the implementation of the Multilateral Trade Agreements (MTAS) are extremely difficult to
quantify (as opposed to tariff negotiations);

- identify problems arising from past agreements as well as those arising from issues expected to
be included in the multilateral trade agendain the future;

- alow the identification of the main deterrents to developing country exports (e.g. supply
constrains as opposed to market access problems);

- provide empirical elements which can lead to the formulation of a positive agenda; and

- identify trade constraints related to institutional and human resources.

The main findings of the studies conducted in Latin America, Africa and the Middle East are
presented in the following sections.

Latin America

In Latin American, four country studies were undertaken under ajoint UNCTAD-ECLAC project
on the following countries; Argentina, Brazil, Chile and Uruguay.> They were based on the
methodology that emerged as a result from the discussions held during the previous Ad Hoc
Expert Group meeting referred to in the introduction of this report.® Their main objectives were:
(i) to andlyse the rdative impacts of the URAs and of the structural changes which these countries
are undergoing; (ii) to describe maor concerns of domestic actors, such as governments,

2 Additiondly, ECLAC coordinated a project on Comparative study of development strategies, with special
reference to trade and industrial policies under the new international trading system (cf. Annex I), which strove to
draw a comparison between trade and devel opment strategies of selected countries of Asiaand Latin America. In the
latter region, the project conducted case studies on Argenting, Brazil and Chile.

3 “Analysing the impact and dynamic effects of the Uruguay Round and its follow-up on developing
countries’, Workshop convened by the Secretary-General of UNCTAD, 3-4 March 1997.
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entrepreneurs and organised labour; and (iii) to identify the main elements of a positive agenda
for future trade negotiations.

Impacts of the Uruguay Round

The short-term impact of the Uruguay Round Agreements (URAS) on the countries studied is
sgnificantly mitigated by the fact that they were undergoing processes of structural adjustment
before the launching of the Round and/or during the negotiation period (1986-1994). Such
processes had as their main components:

. externa financial constraints and the conditionalities and restrictions on macroeconomic
policy imposed by creditor countries and international financia institutions;
. retrenchment in public expenditures, including the imination of several sectoral subsidies

and special regimes (e.g. fiscal and credit instruments to promote local industries and
export diversification);

. privatisation of industrial, infrastructure and service companies,

. reorientation in foreign economic relations, with the abandoning of import-substitution
strategies and sectoral targeting in favour of unilateral trade liberalisation and relaxation
of foreign investment regimes,

. pursuance of regional trade initiatives in parallel with multilateral negotiations.

In this context of drastic structural change, the main challenges that private companies and public
agents in these countries had to face over the last two decades have been the retrenchment of the
state (particularly in sectors previously considered of “strategic” interest) and, for companies,
becoming competitive in an open economy, where asurge of imports followed the rapid lowering
of import barriers. The growing penetration of foreign products has led to company closures,
industria restructuring and constant pressure on the mark-up of domestic industry. This process
took place before the end of the Uruguay Round and the negotiations per se did not affect the
policy choices of Latin American countries. Rather, the negotiations and eventual adoption of the
URA s constituted one element of the international environment to which these countries were
adjusting themselves.

In most industria sectors of the four Southern Cone countries which have been studied, the direct
impact of the Round in terms of domestic tariff reduction was minimal, since tariffs were bound
at celling levels above gpplied rates’. The most important impact had aready taken place with the
autonomous import liberalisation initiatives and/or when tariffs had been changed due to the
implementation of Mercosur in the early 1990s’. Still, some of the Agreements of the WTO
required Southern Cone countries to introduce legidative and institutional changes, such as the
Agreement on Subsidies (leading to changes from prohibited to non-actionable subsidies); the
Anti-Dumping Agreement (adoption of new legidation) and TRIPs (adoption of new legislation

4t isimportant to note, however, that for thefirst timethese (and other Latin American) countries have bound
the large mgjority of their tariff lines.

> After atransition period which lasted from 1991 to 1994, the Mercosur came into force as an imperfect
customs union on 1 January 1995. Itsfull members are Argentina, Brazil, Paraguay and Uruguay, whilein 1996 Bolivia
and Chile became associate members.
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and changesto existing laws).

In economic terms, some of the Agreements had an important impact on specific sectors, both
positive and negative. One case is the traditionally export-oriented agricultural sector (including
agricultural-based industries), which has benefitted from the first steps of the worldwide
agricultural reform process and from the increased market access resulting from the
implementation of the Agreement on Agriculture. However, there are other sectors for which the
implementation of and compliance with the URAs has brought significant costs. This is
particularly the case of sectors dependent on intellectual property rights, especialy the
pharmaceutical and software industries; and the automotive industry, for which export subsidies
and trade-related investment measures (TRIMS) are in place in Argentina, Brazil and Chile, such
aswaivers of duties on imported components up to an equivalent value of exported final goods
and trade balancing requirements, will have to be phased out by the year 2000.

In terms of horizontal issues, amajor concern of the exporters of the countries analysed has been
the high frequency of anti-dumping and other “trade remedies’ actions taken against their exports,
after the conclusion of the UR. At the same time, however, in order to protect national industry
from import competition, in recent years Latin American countries have significantly increase their
use of the same instruments, particularly anti-dumping. This highlights the divergent interests
among different industrial sectors.

Therefore, with the exception of the sectors mentioned above, the costs of compliance with the
URAs in Southern Cone countries has not been very high until now®. However, in the medium
term the costs may be higher. Given that the main problem of these countries in reaching extra-
regiond foreign marketsis one of competitive supply capacity, the new disciplines on investment
and industrid policy (particularly those embodied in TRIMs and subsidies) are seen as depriving
countries from instruments which may be part of a wider policy to overcome these supply
constraints.

The conclusion of the studies on selected South American countries is that the room for
manoeuvre for trade policy formulation and particularly for protection has been reduced as a
result of the strengthened disciplinesimplied by the URAS. There is an increased awareness of the
importance of abiding by the multilateral disciplines. Thus, governments have been able to resist
demands for protection on the grounds that the measures which were being required were
incompatible with WTO commitments. This has allowed them to keep some coherence with their
market opening policies. Additionally, in the past many developing countries could count on
benign neglect towards their absence of complete compliance with GATT commitments.
However, the growth of their economy, trade and, hence, relevance has meant that international
scrutiny over their policies has increased accordingly. This is enhanced by strengthened WTO
mechanisms such as notification obligations and trade policy reviews.

Nevertheless, there is the perception that in the new multilateral framework loopholes can still be
found and that a “crafty” interpretation may still be made of such loopholes, which Latin

® It should be recalled that the impact of the URAS has not yet been completely experienced, since the
trangition periods foreseen in some agreements - which are likely to have major global effects (particularly Agriculture,
TRIPs, TRIMsand Textilesand Clothing) - have not yet elapsed, nor has the time for implementation of tariff bindings.
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American countries are learning how to do. Given that public policies aimed at diversifying the
composition of exports remain, a number of policy instruments are sill available which are non-
discriminatory in their conception and implementation. They allow governments to deal with
structural deficiencies and to accelerate growth, promote investment, increase systemic
competitiveness and assure a better income distribution. These policies include, inter alia: (i)
broad-based competitiveness measures; (ii) R&D promotion; (iii) human resource development;
(iv) enhancement of SMEs; (v) promotion of FDI; (vi) information diffusion.

In the discussions on country case studies within the region, it was recalled that the conclusions
arrived at by studying four Southern Cone countries are not necessarily valid for all Latin
American countries. Though findings would probably be largely smilar if other South American
countries were studied, the same does not hold true for Central American and Caribbean countries
(apart from the case of Mexico, mentioned below). In these cases, the importance of the United
States market is much larger than for Southern Cone countries, for which European and Asian
export markets are equally important outlets as the US. Moreover, services represent a
considerably larger share of tota exports, as these smaller countries have devel oped comparative
advantage in several service niche markets.

The regional dimension

One of the most striking features of trade policy and international trade negotiations in Latin
America at present is the parallel developments at several levels. (sub-)regional, bilateral,
hemispheric and multilaterad. The regiona (Mercosur for the countries analysed) and hemispheric
dimensions of international trade relations and negotiations (and, to alesser extent, the bilateral
negotiations) are considered by these countries’ policy-makers and private sector officials as their
priority, in terms of preparations, discussions and actual policies and measures undertaken. At the
same time, the multilateral dimension is seen as more distant.

Nevertheless, there are important links among these geographic spheresin several respects:

Schedules of negotiations - it is anovel feature of the negotiations scheduled for the near future
that multilateral negotiationswill be held in pardle with intra-regional negotiations. Sub-regional
initiatives in Latin America are being strengthened and deepened (partly in preparation for) before
the hemispheric and multilateral negotiations. The schedule for multilateral and hemispheric
negotiations puts pressure for degpening the trestment of the same issues at the sub-regiond level;
Learning experience - the trading and negotiating experience acquired at the more immediate
levels is perceived as a learning experience for the broader level, i.e. regional and bilateral
integration initiatives in relation to both hemispheric and multilateral negotiations. This also holds
true for private sector participation, which became stronger with the Mercosur process and,
subsequently, with the FTAA, aswell as, to alesser extent, a the multilateral level (see heregfter);
Trade diversion - there is also a*“negative’ relationship between regional integration initiatives
and multilateral negotiations. While it is frequently argued that the former distract attention and
resources from the latter, the Mercosur experience has shown that the cost of trade diversion
(particularly in terms of the trade between Brazil and other Mercosur countries) lead directly to
heightened interest in the multilateral dimension. This higher level of trade policy is seen as away
of mitigating the trade-diverting effects of the regional integration process;
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Negotiating power - these countries' economies and trade flows are too small to have any decisive
impact on multilateral negotiations; nevertheless, a common position defended in the name of
Mercosur is seen by these countries’ trade and private sector officials as bearing better chances
of having an impact on negotiations.

The process of formulating trade policy

The design, discussion and implementation of trade policy priorities and of international trade
negotiations in the four Southern Cone countries studied is conditioned by severa factors, such
astheir economic structure, the political hegemony of certain sectors, structural changes and the
evolving nature of private-public sector relationship.

The traditional economic structure

Most of the Southern Cone countries studied have traditionally had a dual economic structure,
which isreflected by adua insertion in international trade. On one side there are the traditional
export-oriented sectors, composed basically of commodity producers and the agroindustry. On
the other hand, there are the majority of industrial sectors, which are oriented firstly to the
domestic market and secondarily to the regional market. Thisis explained not only by the import-
substitution policies which have been applied for along period and by the more recent deepening
of the regiond integration process, but also by the sheer size of the domestic markets of member-
countries’. A consequence of this economic structure is the low degree of internationalisation of
these countries goods and services. Thisis evidenced, for instance, by their low degree of trade
opening, the small flow of outward FDI®, the low coefficient of exports of transnational
corporations installed in these countries (as compared to the trade performance of the same
companiesin other recipient countries). With minor exceptions, industries producing higher value
added products (largely industrial goods outside the agroindustry, including for instance the
automotive products) are competitive only in domestic and regional (i.e. Mercosur) markets.
Therefore, foreign markets outside the region typically come as a third place in terms of priorities.
The import-competing industrial sectors have been badly hurt by the unilateral trade opening that
these countries have adopted since the 1980s and by the consequent surge in imports and
increased international competition. They have lost market share and have been forced to reduce
their mark-ups. They are not in a position to make significant inroads in foreign markets outside
the region, despite the adoption of some aggressive export promotion policies.

For most industrial sectors in the countries studied, the basic problem in exporting outside the
immediate region is one of supply, rather than one of market access (with the major exceptions
of agroindustry and steel). The trade liberalisation policies adopted throughout the region since
the 1980s have not been accompanied by policies conducive to structural transformation towards

! Thisisafundamenta difference between the larger Latin American countries and most countriesin

other regions which have followed an export-led industrialisation strategy.

8 Nevertheless, aso in terms of investment flows, the development of Mercosur has brought some
degree of (regiondl) opening, as the Common Market has been an important factor in inducing the emergence of outward
FDI by Southern Cone countries, particularly from Chile into Argentina and Brazil and between the two latter countries.
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greater productive efficiency and enhanced systemic competitiveness. Such policies would have
to tackle pervasive problems such as. (i) lack of high-skilled labour and human capital
development; (ii) low technological absorption and weak and/or inappropriate research and
development; (iii) deficient physical infrastructure (particularly in terms of transport,
telecommunications and energy). Even though countries have taken initiatives to tackle some of
these problems, in many cases the adjustment of the domestic supply capacity has been hampered
by difficulties like gppreciated exchange rates, high domestic interest rates (frequently associated
with scarce availability of long-term financing) and restrictive fiscal policies.

The situation of the trade and industrial development performance of Southern Cone countries
contrasts sharply with the export performance of other countries at smilar stages of
indugtridisation, like Mexico, Maaysiaand the Republic of Korea. These countries have been able
to integrate more effectively into the world economy and to expand significantly their exports of
higher value-added manufactured products. While in the Mexican case thisis largely explained
by FDI flows arisng in the wake of NAFTA, East and South-East Asian countries have achieved
a wider geographical export diversification for their manufactured products and incorporated
higher value-added to their exports.

Trade policy priorities of the four Southern Cone countries largely reflect the traditional dual
economic structure and the transition from the import-substitution model to a more open
economy. The traditionally hegemonic sectors are still decisive in setting the trade and industrial
policy agenda. While globalisation is being dealt with by policy-makers through changes in
domestic regulation (e.g. privatisation, liberaisation of FDI regimes), these changes have not
away's been taken into account by hegemonic trade-policy setting sectors. Thus, sectors targeted
by governments are essentially import-competing and achieve preferential status with the
following justification: (i) the supposedly high value added content of their products (e.g.
electronics and the automotive sectors); (ii) being labour-intensive (e.g. clothing and footwear);
(ii1) the weight they have in the industrial structure (e.g. steel and chemicals). Their trade agenda
ismostly defensve againgt imports (e.g. by making use of loopholes in national and international
legislation) and focuses largely on regional initiatives. By contrast, it is mostly the traditionally
export-oriented sectors that have been very active in trade policy formulation and in striving to
open market access abroad; therefore, they have had a strong interest in the multilateral trade
agenda. Nevertheless, the process of formulating and implementing trade policy priorities has been
undergoing important changes, thanks to modification of the structure of the economy and to the
evolving private-public sector relationships.

Structural changes

Thedifficulty of planning and executing trade policy and participating effectively in international
negotiations has been heightened by structura changes through which Latin American economies
have been undergoing during the last decade: opening up of the economy, deregulation,
privatisation, new FDI flows, widespread merger and acquisitions process, restructuring of several
industrial sectors and of inter-sectoral relationships. In this new context, trade strategies of firms
within a single sector begin to diverge widely, thus producing a new dynamics of positions and
coalition-building in trade policy matters, which increasingly competes with the traditional
sectoral-led dynamics. This diversification of interests leads to quite differentiated demands to
government in terms of protection and liberalisation, e.g. with representatives of industry at higher

15



stages of processing pressing for the liberalisation of imports of inputs, which is opposed by the
domestic producers of these inputs which would be hurt by stronger competition from imports.
Thisincreased heterogeneity of interests implies increased complexity and sophistication in the
formulation of anational position on specific issues. The process has become considerably more
difficult than during the “pre-opening” phase, in which the definition of national trade policy
interests was more straightforward. The dilemmas and tensions of the new situation must be faced
by policy-makers, who now must strive to build domestic consensus ahead of international
negotiations.

Private-public sector relationship

During the 1990s there has been a change in the private sector-government relationship and the
involvement of the private sector with trade policy formulation has increased considerably. Until
recently trade policy was mostly discussed and designed by governments, who defined “ national
interests’ and were mostly followed by the private sector®.

Along the 1990s, however, the private sector enhanced its organisational and technical capabilities
interms of trade issues and began to intervene as an autonomous actor defending itsinterestsin
trade negotiations™. Both business associations and labour unions have modernised themselves,
arewell informed about issues at stake and are prepared to defend their interests. In the case of
Mercosur countries, the turning point was the establishment and deepening of this common
market, which counted with the active participation of private sector representatives. This new
form and degree of involvement of the private sector has also been taking place since the
beginning of the discussions on the Free Trade Area of the Americas (FTAA). Heretherewas a
convergence of views among government and the private sector (both business and labour)
against the acceleration of liberalisation, as the risks were seen as overtaking the opportunities.

Still, private sector representatives are more concerned about the more immediate levels of
international relations (i.e. Mercosur and FTAA), where they feel they can exert some direct
influence. Asfor the multilateral dimensions, the private sector mostly feelsthat it is too remote
for being able to influence the process. Major exceptions are agriculture, textiles, footwear, as
well as, in the case of Chile and Uruguay, some service sectors. On these themes private sector
associations closely follow developments and have a more pro-active stance.

Thisincreased involvement of the private sector with trade policy matters has taken place not only
interms of international negotiations, but also with respect to the use of contingency measures.
While for some sectors tighter disciplines over the latter in foreign market is seen as a priority
(e.g. steel), Southern Cone countries have increasingly resorted to the same type of measures,
particularly anti-dumping. Thisis a consegquence of the heightened competition brought about by
trade opening and of the political clout of import-competing industrial sectors.

° Eventheinitia phase of trede liberalisation was largely driven by governments, in strong confrontation with
vested interests opposed to the new policies.

10 This may be seen partly as a consequence of the Uruguay Round, which expanded the international trade
agenda well beyond border measures into areas formerly considered as the preserve of domestic policies. This
enlargement of “trade-related” issues was also pursued by regional trade initiatives.
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Future negotiations

As aresult of the factors mentioned above, the trade policy agenda of the private sector and of
policy-makers in these Latin American countriesis largely traditional and defensive, consisting
is some points of the unfinished business dready present at the end of the Tokyo Round. The main
elements of thistrade policy agenda are (i) adefensive stance in import-competing sectors, which
mostly plead for protection; (ii) an active interest in international trade negotiations on the part
of traditiona export sectors (basically agriculture and agroindustry); (iii) priority to market access
in OECD countries and, secondarily, in other developing countries; (iv) importance to the
existence and security of rulesin the international trading context; and (v) a preoccupation with
the room for manoeuvring left for trade and industrial policy.

The outlook for a comprehensive new round of multilateral trade negotiations starting in 2000
ismet with adefensive stance on the part of these actors. Their main concerns with a new round
of trade concessions and further liberalisation are (i) the wave of trade opening which already has
been implemented has highlighted the weakness of domestic industry, which would be further
jeopardised by further liberalisation. Thisis particularly the case where at present high tariffs are
practised, which would certainly be targeted by major trading partners; (ii) a possible stronger
multilateral discipline on investment would restrict even further the design and implementation
of indudtrid palicies; (iii) the possbility of inclusion of environmental and labour issuesin a new
round raises strong worries, sinceit isfet that severa important export sectors would be targeted
under these new issues.

The only mgjor opportunity seen to be offered by the new set of negotiations is the continuation
of the process of reform in agricultural trade and policies, which draws strong interest from the
traditionally export-oriented sectors, i.e. agriculture and agro-industry.

In Latin American countries (as well as in other regions), there is a perception that multilateral
trade negotiations should no longer be viewed from a North-South perspective, since developing
countries have different priorities and view on several themes. Therefore, it is thought that these
countries will need to build aliances with countries outside the region around specific issues of
common interest.

Africa

Eight country studies are being undertaken as part of the Africa and the world trade system
project coordinated by the African Economic Research Consortium, covering the following Sub-
Saharan African countries: Cameroon, Cote d' Ivoire, Ghana, Kenya, Mauritius, Nigeria, South
Africaand Uganda (cf. Annex I)*. Their objectives are: (i) to analyse market access problems;
(i) to review domestic policies and possibly identify inconsistencies; (iii) to assess the capacity
of African countriesto comply with multilateral obligations and defend their rights; (iv) to identify
priorities for future negotiations. Six further country studies on Africa are being conducted under
the project Country-specific studies on the impacts of the Uruguay Round, conducted on behal f

1 Asof October 1998, several of these studies were still at apreliminary stage.

17



of UNCTAD by the Fondation Nationale des Sciences Politiques (Paris, France). It covers the
following countries. Benin, Burkina Faso, Chad, Mali, Niger, Togo. Their objective isto analyse
the impact of the URASs on these countries' economies and to assess their overall macroeconomic
and sectoral policy framework.

Market access

The studies showed that most African countries do not face serious market access problemsin
the major export markets. Import tariffsin the EU are mostly zero and they are very low in Japan,
while there are some problems in the United States. These market access conditions are the result
of trade preferences granted under the following schemes in the main export markets: GSP, Lomé
Convention and LDC preferences™. There are however, a number of problems associated with
these preferences schemes. These include (i) the uncertainty and time limitation associated with
these unilateraly granted preferences; (ii) these preferential schemes contain sectoral exemptions
which congtitute a market access barrier for African exporters, such as textiles in the United
States and fisheriesin the EU; (iii) the persistence of tariff escalation in products of export interest
to African countries. In some cases (e.g. cocoain the EU) this has even increased as the result of
deeper tariff cuts on products at a lower degree of processing; (iv) the exclusion of Nigeriafrom
the US GSP scheme; and (v) the use of voluntary export restraint arrangements against Kenya and
Mauritius (in textiles and clothing).

Despite the shortcomings and limitations of these preference schemes, they are extremely
important for African countries. Therefore, for them the main impact of the Uruguay Round in
terms of market access is not MFN tariffs reductions, but the consequences of the URAS on
preference schemes. Thus, the mgor concerns arising from the implementations of the URAs are
the erosion of the preference margins asaresult of cuts in MFN rates in the major export markets
(although to a certain extent this may be compensated by contingency protection in the importing
markets) and the status of the agreement which is likely to follow the Lomé IV Convention
(including the future of the Sugar Protocol )™

The implementation of the Agreement on Textiles and Clothing islikely to have an indirect impact
on the exports of countries like Mauritius and Kenya. Under the Lomé Convention, their exports
into the EU market are unconstrained by quotas or tariffs, while other suppliers (e.g. Asian
countries) are constrained both ways. The eventual integration of the sector under WTO
disciplineswill sgnificantly ater competitive conditions for exporters. While al will enjoy quota-
free access to the EU market, tariff market access conditions may still be differentiated under
preference schemes (e.g. the successor of Lomé |V as opposed to the European GSP or even to
the exclusion of this sector from the GSP). Although the final impact of the implementation of the
ATC arevery difficult to foresee, the smaller suppliers are likely to lose market sharein the EU.
However, this may be compensated by the fact that overall importsinto the EU are expected to

12 Until recently, South Africa was the only Sub-Saharan African country not benefitting from these

preferences. However, it has been incorporated into Lomé and the major GSP schemes.

B Anindirect impact of the URAs affecting some African countries is the change of the EU bananaregime,
which was forced by the strengthening of the dispute settlement mechanism.
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increase dgnificantly. Thus, smaller importers may achieve a growth in their total sales despite a
fdl intheir market share. Asfor the United States market, African exporters would benefit from
the implementation of the Africa Growth and Opportunity Bill, which foresees the elimination of
quotas and tariffs for textiles and clothing. Under such conditions, a similar reasoning would apply
(by analogy to the EU market).

Nevertheless, these and other studies have concluded that, although some specific market access
problemsremain in spite of existing preference schemes and of the URAS, for African countries
the main problems in taking advantage of market opportunities are (i) deficient domestic supply
capacity. The mgor export constraints slem from both the domestic policy environment and from
vaiablesinternd to firms; and (ii) lack or inadequacy of information on foreign market conditions,
such as (potential) demand, preference schemes, technical standards and other requirements.

Trade policy and domestic policies

Africa has not performed well in terms of trade and, therefore, in terms of overall economic
growth over the last two decades. The continent’ s share in world trade has been shrinking and it
has been virtually marginalised. In order to stop or reverse this process, increased importance is
being given to trade policy and to the multilateral trade framework in providing a secure
environment and in lowering market access barriers.

Most African countries are undertaking a fundamental shift from import-substituting
indugtridisation to more outward-oriented trade and development policies. This is motivated by
the recognition of the difficulties and poor performance brought about by the policies followed
so far; the apparent success of a different set of policies and institutional arrangements in other
regions, and the pressure exerted by multilateral development agencies and bilateral donors, which
condition development assistance on greater liberalisation on recipient countries trade and
payment regimes.

However, such achangeis ow and, in many cases, not decisive, so that import barriers are still
high, widdy dispersed and largely unbound. In West African francophone countries, for instance,
whileimport tariffs have been reduced, other measures and instruments continue being adopted
that imply high import barriers, e.g. levying excess duties on top of import tariffs, exerting more
stringent control on imported products for taxation than on domestic products, etc. This means
that in some cases rates of protection may reach 140%™, The fact that for most African countries
import tariffs are an important source of fiscal revenue poses an obstacle to further lowering these
duties (unlessthisis accompanied by fiscal reform). The main problem with high import barriers
is that they represent a tax on exports and, thus, hamper diversification and expansion of
exports®.

Many of the West African francophone countries studied have relaxed price controls, but other

14 Nevertheless, extensive exemptions of import duties are granted, particularly to domestic monopolies and
foreign investors. In some countries, these exemptions may amount to one fourth of total imports.

15 It has been estimated, for instance, that 79% of the import tax in Ghanais transferred to exports.
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forms of regulation remain extremely tight. Several monopolies are in place and regulation in
most service sectors are very tight. Examples of this are: (i) some countries do not allow charter
flights; (ii) there is no competition in maritime transport, which is dominated by European
shippers; (iii) on most cases telecommunications and financial services are controlled by state
monopolies. Theresult isthat a significant portion of infrastructure services does not respond to
price signals.

Under UNCTAD’s CAPAS" programme, national research teams have conducted in-depth
studies of the service sector in ten African countries. Under phase 11 of this programme, studies
focused on the basic telecommunications and financid services sectors. The next phase is focusing
on a wide range of services sectors with a view to assisting African countries to deepen their
subregiond integration and participate effectively in the GATS negotiations scheduled for the year
2000.

African countries generaly did not engage adequately and effectively in the Uruguay Round
negotiations. Partly for this reason, the results obtained were not so favourable for the region. It
isfdt that a better understanding of the multilateral rules will allow a better use of the same rules.
The main shortcomings which have been found in African countries refer to their capacity to: (i)
meet obligations; (ii) negotiate; (iii) compete internationally.

As for the latitude allowed for trade policy, the studies have concluded that the URAS pose a
certain degree of limitations to policy autonomy in the Sub-Saharan African region. In the case
of import tariffs, the obligations assumed are not very stringent because: (i) there is a considerable
gap between applied tariffs and bound tariffs'’; and (i) few industria tariff lines have been bound.
The WTO could serve as an “agency of restraint” for African countries and thus promote
adherence to sound development policies. A deeper understanding of the multilateral rules and
amore innovative use of policy space available would be required if these countries are to use the
new international environment to their advantage.

In relation to export regimes, al the West African francophone countries analysed levy duties on
exports, particularly on raw cotton. Moreover, some of these duties have been raised recently. In
many cases, exports of given products are handled by monopolies. However, in recent years the
main economic factor affecting the externa trade has been the devaluation of the CFA franc,
adopted in 1994. It had an impact on their export structure, as some new products have emerged
in which these countries have comparative advantage.

Implementation of the URAS

18 Coordinated African Programme for Assistance on Services, supported by IDRC (Canada), the Carnegie
Foundation (USA) and the Government of France.

171t is worthwhile noting, however, that in some countries that are undergoing structural adjustment
programmes under the aegis of the Bretton Woods ingtitutions, there is a commitment not to raise (applied) import tariffs
beyond agiven leve. Thismeansthat aslong as these countries have obligations towards these institutions, their ability
to raiseimport duties is restricted by external financia constraints, rather than by the bindings done at the WTO.
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The implementation of obligations flowing from the URAs by most African countries has been
considerably slow in those cases in which compliance with the Agreements required legisative
and/or policy changes. Severa of the countries analysed have not yet eliminated WTO-
incong stent measures or even devised policy changes which would eliminate such inconsistencies.
Given that tariff bindings in industrial products have been very few and that both industrial and
agriculturd tariffs have been bound well above applied rates, the main inconsistencies arise from
the new disciplines on TRIMs, TRIPs and contingency measures. Other areas which have posed
difficulties for compliance to African countries have been those of notification obligations and of
trade policy reviews. These difficulties arise from (i) the lack of adequate knowledge of the
multilateral trade rules and of the obligations implied by them. Hence these countries lack
sufficient knowledge of the new procedures, legislation and institutions required; and (ii) the
deficiency of the institutional capacity to carry out the changes required and to comply with
obligations.

The difficulties faced in meeting obligations originating from the URASs explain the priorities of
these countries for future trade negotiations (see below). At the domestic level, the intended
response is to upgrade human resources (particularly in government), to introduce new legidlation
(especidly on IPRs and contingency measures) and to set up new bodies/ task forces to monitor
WTO obligations and their compliance.

African countries will also be indirectly affected by the implementation of the URAS by their
trading partners. Thisis particularly the case with the Agreement on Agriculture. On one side, the
reduction of domestic support and export subsidies may result in higher international prices and,
therefore, in higher food import bills for the net food importing countries. The effective
implementation of the Marrakesh Decision on the Possible Negative Effects of the Reform
Programme on L east-Developed and Net Food-1mporting Developing Countries was essential .
In the case of sugar, the cut of domestic support in the EU is likely to press downwards the
interna EU administered price of the product. Since the latter is the price of reference for imports
from ACP countries under the Sugar Protocol of the Lomé Convention, lower internal EU prices
would result in reduced sugar export earnings on the part of ACP exporters.

The regional dimension

Until recently most African regional trade agreements (RTAS) have not been operative, contrary
to what has taken place in other regions. This stems largely from the fact that they have been
established for political reasons, rather than with the objective of fostering trade among members.
Therefore, in many cases tariff preferences are not meaningful and intra-RTA trade is hampered
by a series of non-tariff barriers, including deficient transport and communication systems
connecting member countries. However, recently some initiatives have been taken which will
effectively result in closer ties among member countries. One of the possibilities that are being
considered for the negotiation of the follower to the Lomé IV Convention is that of “partial”
reciprocity between the EU and regional blocs of ACP countries. Thisis putting pressure on the
exiging (and this far not very effective) African RTAS to restructure themselves and to become
more operational.

The most important regional integration initiative taken by West African countries recently has
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been the UEMOA (Union économique et monétaire ouest africaing)™. It was established in 1994,
but there are some obstacles which prevent countries from reaping potential benefits, such as (i)
the common external tariff is based on the averaging of two tariff systems: one of high duties,
previoudy adopted by six of the members, and one of low tariffs, previously practised by Benin.
Therefore, the resulting common externd tariff is closer to the high level of most members, which
may entail reduced welfare for Benin; (ii) contingent protection measures are largely accepted;
and (iii) part of the rationae for establishing this agreement is the objective to achieve economies
of scale. However, the potential for these economies is serioudy limited by the size of the
economies of member countries, which means that even when combined they till do not
congtitute a large market.

The most striking case of an African RTA which is taking effective steps towards closer
integration is the Southern African Development Community (SADC), which is effectively
advancing towards the establishment of a free trade area among its member countries. Member
countries are presently actively involved in tariff negotiations aimed at this objective.

Future negotiations

For the African countries studied, the priority for future multilateral trade negotiations is the
implementation of the URAS, given the difficulties experienced in this field. Their main demand
will be that the time-frame for compliance with obligations be substantially extended. It is
expected that African countrieswill be more involved and active in future negotiations than in the
past. Some experts have argued that African countries should give priority to services, rather than
goods, since the former can potentially be more important for them than the latter.

West Asia

The United Nations Economic and Socid Commission for West Asia (ESCWA) undertook seven
studies on the impact of the URASs on the economies of its member countries'. They focus on
challenges and opportunities of the URAs for ESCWA member countries in selected
sectors/issues including: crude oil, petroleum products and petrochemicals; financial services;
agriculture; textiles and clothing; pharmaceuticals; implications of WTO for non-membersin the
region; and the WTO and trading blocs in the ESCWA region.

Crude oil, petroleum products and petrochemicals

18 out of the six West African francophone countries included in UNCTAD’ s project, only Chad is not a
member of UEMOA.

19 The member countries and territories of ESCWA are: Bahrain, Egypt, Irag, Jordan, Kuwait, Lebanon, Oman,
Pdegtine, Qatar, Saudi Arabia, Syrian Arab Republic, United Arab Emirates, Y emen. In what refers to the WTO, these
countries fall under three groups: (i) those which are aready members of the WTO; (ii) those which are negotiating
accession (at several stages of the process); and (iii) those which haven’t yet considered membership.
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Petroleum and petrochemical products exported from the ESCWA region to main devel oped
markets do not face significantly high tariffs in their main export markets. The region’s main
issues of concern are (i) the lack of binding of the zero tariff on oil in the United States market;
(i) challenges to the dual pricing system and the threat of anti-dumping actions on downstream
products; (iii) discriminatory taxation on environmental grounds, including subsidies to coal
(especidly in the EU countries), and the impact of future environmental measures ; (iv) the future
of OPEC, which has not yet been referred to in the WTO; and (v) the possibility that the
Chemicd Tariff Harmonization Agreement may be raised athough the Agreement has few
signatories at the moment.

Financial services

The argument for liberalizing financial servicesis based on the ground that it would encourage
competition and efficiency; enhance the inflow of foreign direct investment to finance the current
account deficit, and secure market access abroad. However, the following questions must be
raised within the regional context: Could individua country’s financial institutions withstand
competition from foreign firms? Is not internal reform and consolidation a precondition for freeing
the financia market? Should liberalization be linked to internal restructuring or should it be
implemented as shock therapy? How can liberalisation be used as a means to force reform on a
reluctant sector? What |essons can be drawn from the East Asian crisis?

Agriculture

The impact of the Agreement on the region’s agriculture is not likely to be as powerful as has
been initialy anticipated. There will be limited gains from improved market access in the
developed countries. The rise in the world prices for temperate agricultural commodities is
expected to be in general modest, but compensation for food-importing countries should not be
considered, in the context of the relevant Marrakesh Decision. Moreover, the ESCWA-WTO
memberswill themsdves have to open their markets, cut their tariffs, and reduce their subsidies.
The region’s ability to produce agricultural productsis limited by the shortage of water in most
of the countries of the region. The Euro-Mediterranean Agreements offer opportunities to some
ESCWA countries to specidize further in specific agricultura products, and the Arab Free Trade
Area help should help competitiveness and stimulate intra-regional trade.

Textiles and clothing

The dimination of the Multifibre Agreement is of interest to several ESCWA countries, however,
market access will be enhanced only very little by the ATC since for ESCWA exporters MFA
export quotas are rarely reached. An additional problem is the increased competition from lower-
cost East and South Asian producers once the lifting of the MFA quotas reachesits final stages.
The recommendation arrived at, therefore, is to identify niche markets where ESCWA producers
can remain or become competitive. Rules of origin remain a complex issue in relation to trade in
textiles and clothing as, potentialy, the issue of labour standards and environmental rules.
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Pharmaceuticals

Thereisasmall but relatively dynamic pharmaceutical industry in some ESCWA countries. The
impact of WTO disciplines will be quite differentiated according to which Agreement is being
examined. In terms of tariffs, import duties in major industrialised country markets are low and
market access gained from reduction in tariffs is expected to be of little effect for the ESCWA
pharmaceutical industry. In what refersto TBT, it is likely that pharmaceutical exports of the
region will gain from the elimination of technical barriersto trade in partner countries.

However, the most important impact on the pharmaceutical industry derive from the TRIPs
agreement and here mixed results arise. On one side, the strict application of the Agreement will
have negative implications for transfer of technology and for research and development in the
region. On the other side, enforcement of TRIPS protection could lead to increased investment
in the member countries. The study also found that the protection of process patents would be
much less important than that of product patents. It was also concluded that Section Super 301
of the United States Trade Act, though apparently inconsistent with WTO rules, may still be used
to enforce the intellectual property right protection, and should be of concern to ESCWA
countries.

ESCWA countries may have a comparative advantage in delivery techniques, “cocktail”
treatment, biotechnology, clinical tests, and new products, in cooperation with international or
outside firms. It is, therefore, suggested that the member countries encourage joint ventures
among firms to ded with the problems pointed out; conduct a detailed inventory of products made
in each country; and analyse their position with regard to TRIPs.

Implications of WTO for non-members in the region

The main negative effects of the URAs for ESCWA countries which are not members of the WTO
are:

- exclusion from the new WTO regulatory regime, particularly lack of accessto the trade dispute
mechanism;

- this would make non-members also be first targets for protectionist intents in export markets;
- in services, lack of security and predictability of access for exports to markets where
commitments had been made, aswell as the opportunities for negotiating market openings among
other members, and the value of using the agreement as away of pre-empting vested interested;
- lack of improved access under the Agreements on Agriculture and Textiles and Clothing.

The WTO and trading blocs in the ESCWA region
The main advantages of establishing (a) trading bloc(s) in the ESCWA region are felt to be:

- it would help to boost political confidence and reduce tension;
- it would help to bring the gains from trade creation which would be secured more rapidly than
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might be possible through the multilateral route;

- it would generate “dynamic” affects, i.e. achieving economies of scale and increasing inward
investment;

- it would help to preempt the demands of vested interest groups in domestic reforms;

- it would increase negotiation leverage in the WTO and other international fora.

UNCTAD is actively assisting non-member Arab countriesin their process of accession to the
WTO, including through specific projects in Algeria and Jordan. Historically, only Egypt was an
active GATT member, followed during the Uruguay Round by Morocco and Tunisiawhich also
took an active role. The accession of Arab countries to the WTO will provide the possibility of
coordinated Arab trade initiatives in that forum which could considerably enhance the role of the
region in world trade and its participation in the trading system.
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AGRICULTURE

The Ad Hoc Expert Group meeting devoted a substantial amount of time to a discussion on
agriculture. During the session, many contributions were made by panellists as well as other
participants in the audience on issues relating to the future multilateral trade negotiations in the
area of agriculture. They largely centred around the following broad issues, which will be
discussed subsequently:

(1) Market access commitments, including (i) tariff peaks and tariff escalations, (ii) the
administration of tariff rate quotas (alocation, quota under-fill), and (iii) the use of the specia
safeguard provision.

(2) Domestic support commitments, including (i) the use of the Aggregate Measurements of
Support (AMS) instead of product-specific commitments; (ii) how to accommodate “ excessive’
rates of inflation; (iii) the legitimacy of including a“negative” AMS in the calculation of the total
AMS; (iv) improper use of Green Box criteria; and (v) the elimination or extension of Blue Box
measures.

(3) Export subsidy commitments, including: (i) the concentration of the use of export subsidies
among alimited number of countries and on alimited range of products; (ii) circumvention of the
export subsidy commitments (including inward processing, multi-pricing of products for exports
and for domestic use, etc.); (iii) cumulation of unused export subsidies; (iv) disciplines over export
credits; and (v) the elimination or extension of export subsidies beyond the current reform
process.

(4) Other issues that were brought up during the meeting relate to possible negative effects on
LDCs and net-food importing countries, the use of SPS measures and approaches to further
negotiations in the area of agriculture.

Background

The Uruguay Round Agreement on Agriculture (AoA) brought the agricultural sector under a
new set of multilateral trade rules and disciplines that cover three major areas. market access
improvement; reductions in domestic support; and reductions in export subsidies. Despite the
limited extent to which the Agreement did actually reduce export subsidies and improve market
access, itsfina text is nevertheless an important landmark in the liberalization of the agricultural
sector: (i) it has brought transparency to trade policies in the agricultural sector; (ii) it has
eliminated the use of non-tariff measures through the process of “tariffication”; (iii) it has
subjected export subsidy competition and domestic support to the multilateral rules and specific
limitation; and (iv) it commits its members to continue agricultural trade liberalization after the
initial implementation period.

The A0OA is one of the most complex agreements that resulted from the Uruguay Round
negotiations due to the multi-faceted nature of agriculture. Political sensitivity as well as non-
trade concerns related to agriculture led to the establishment of various provisions within the AocA
which exempt agricultural trade from prevalent rules and disciplines specified in other UR
Agreements.
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The AOA provides for a continuation of the agricultural reform process in the multilateral
framework. According to Article XX of the Agreement on Agriculture, new negotiations are to
be initiated by 1 January 2000, taking into account: (1) the experience with the implementation
of the reduction commitments; (2) the effects of the reduction commitments on world trade in
agriculture; (3) non-trade concerns, specia and differential treatment for devel oping-country
members, and the objective of establishing a fair and market-oriented agricultural trading system;
and (4) any further commitments necessary to achieve the long-term objective of substantial
progressive reduction in support and protection.

With respect to this “built-in agenda’ for follow-up negotiations, the WTO Singapore Ministerial
Conference of December 1996 initiated a preparatory process of analysis and information
exchange (the “ AIE process’) to alow al membersto better understand the issues to be discussed
in future negotiations and identify their own interests. This AIE process, which takes place
around the meetings of the Committee on Agriculture, has provided a forum for Members to
identify problem areasin the current Agreement as well as to discuss ways of resolving themin
future negotiations. Since 1997, several informa open-ended meetings have taken place and
discussed topics such as specia and differential treatment, administration of tariff quotas,
circumvention of export subsidies, “Green Box” measures, “Blue Box” measures, state trading
enterprises, domestic support policy reform, special agricultural safeguard, non-trade concerns,
and sectoral trade liberalization. In order to facilitate the work of the AIE process, the WTO
Secretariat regularly provides background papers based on information and data submitted by
Members.

Other regular reviews by the Committee on Agriculture include the annual monitoring of the
follow-up on the Marrakesh Ministeria Decision taken on |least-devel oped and net food-importing
developing countries, and reviews (at each of its meetings) of the recommendations adopted by
the Singapore WTO Minigterial Conference on the implementation of the Marrakesh Decision in
relation to food-aid matters. In line with these recommendations, substantive negotiations on a
new Food Aid Convention are to be concluded by the end of 1998.

Key issues from the development perspective
1. Market access

While the market access commitments of the AoA have greatly increased the transparency and
predictability of WTO Members agricultural trade policies, the trade liberalizing impact of the
Agreement has been uneven across different products. In developed countries, market access for
“sengtive products’ that were previously protected by non-tariff measures (NTMs) remain to a
large extent restricted; in some cases, the degree of market protection has even increased. This
isdue mainly to (i) the manner in which NTMs were converted to tariff equivalents - resulting in
“peak tariffs’ often exceeding 100% ad valorem, (ii) the administration of tariff rate quotas, and
(iii) the use of the specia safeguard provision under the Agreement.

Tariff peaks and tariff escalation

Severd of the experts made reference to the high level of tariffs and the tariff pesks prevaent in
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many countries, and pointed in particular to the problem of tariff escalation in the food processing
industry. This can be explained by the process of tariffication. When WTO Members converted
their NTMs to tariffs, many of them engaged in what has been called “dirty tariffication”. That
is, they calculated tariff equivalents for NTMs that were much higher than the protective effects
of the NTMsbeing replaced. As aresult, tariffsin the agricultural sector are in general now higher
than in other sectors. A recent joint UNCTAD/WTO study shows that more than half of the peak
tariffs of developed countries are found in the agricultural, fishery and food industry sectors.
Among products with peak rates, those with rates that are prohibitively high (e.g. exceeding 100
per cent) are mostly the ones resulting from tariffication. Even for countries with few tariff peaks
inthe agricultural sector as awhole, certain “sensitive’ sub-sectors (e.g. the dairy products and
tobacco products) are more prone to have peak rates.

The problems of tariff pesks and tariff escalation were in a sense “allowed” by the tariff reduction
approach utilized in the UR negotiations on agriculture. In earlier rounds of multilateral trade
negotiations, three basic tariff reduction approaches were used in the industria sector: (i) the
linear reduction approach; (i) the harmonization approach, and (iii) the item-by-item approach.?*
In the UR tariffication processin the agricultura sector, alinear approach was used, which aimed
at an overal average reduction of 36 per cent (with a minimum of 15 per cent reduction) for each
tariff line. WTO Members thus had the flexibility to reduce tariffs on “ sensitive” products by the
minimum of 15 %, while compensating with larger percentage reductions on other tariff linesin
order to achieve the average 36 % reduction. This created a higher tariff dispersion than before,
as reductions were more concentrated in low tariff rates than peak rates. Hence, tariff protection
on sensitive (or highly protected) products increased relative to less protected products.
Moreover, the tariffication of non-tariff measures by developed countries often led to prohibitively
high rates on commodities of interest to some developing countries (e.g. sugar). The findings of
the joint UNCTAD/WTO study referred to above indicate a greater degree of tariff dispersion in
the agricultural sectors of developed than developing countries. For the latter countries,
agricultura tariffs above 100 per cent are rare. Products of major export interest to developing
countries such as sugar, tobacco and cotton, as well as those of potential export interest, such as
prepared fruits and vegetables, have some of the highest rates and frequency of peak tariffs.

Theimportance of choosing an appropriate formula or approach for cutting tariffs was stressed
by some of the experts. Under the harmonization approach, the higher theinitial tariff rates the
larger the reduction. This approach was generally applied to industria tariff reductions in the
Tokyo Round, which to some extent succeeded in reducing pesk rates. An item-by-item approach
is different from the other two approaches in the sense that it allows countries to negotiate tariff
reductions on specific (sensitive) products of interest. It consists of bilateral/multilateral
submissions of request lists followed by offer lists. It can be an appropriate approach if

DThe study definesthe peak rates asthose tariff rates above the cut-off rate of 12 %. The study was made on
post-Uruguay Round pesk tariffs of the following countries: Brazil, Canada, China, EU, Republic of Korea, Japan,
Maaysiaand USA. The Post Uruguay Round Tariff Environment for Developing Country Export: UNCTAD/WTO
Joint Study (TD/B/COM.1/14), 1997.

2L For further discussion, see for example, Sam Laird, “Multilatera Approaches to Market Access
Negotiations’, in: Trade Rules in the Making, eds. M Rodriguez Mendoza, P. Low and B. Kotschwar, Brookings
Institution, Washington, D.C. (forthcoming in 1999).
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negotiations focus on severa core products, however, it favours the liberalization of products of
interest to mgor trading countries. One of the experts suggested that a minimum requirement of
any country should be to reduce import duties (tariffs) to the same extent that domestic support
prices are reduced, possibly backdated to 1986-88.

Taking into account developing countries interestsin tariff reductions, the following may be taken
into considerations when choosing atariff reduction formula for the next round of negotiations
on agricultura products: (i) larger cuts on tariffied rates and peak rates (those rates resulting from
tariffication could be subject to a more ambitious reduction formula); and (ii) larger tariff
reductions on processed goods than on primary agricultural commodities in order to reduce tariff
escalation. In addition, it should be noted that the preamble to the AOA maintains the need to
provide special consideration to the improvement of market access for exports from developing
countries. Inthisregard, developing countries may also wish to assess the possible link between
future tariff reductions and current tariff preferences they receive under various schemes,
including the GSP.

Tariff rate quota administration

The main purpose for introducing a system of tariff quotas under the AoA was to ensure that the
tariffication process would not reduce the current level of imports (“current market access
opportunities) , or prevent the achievement of an agreed upon level of access (“minimum access
opportunities’) for products previously subject NTMs.

Thus, againgt the background of tariffication, the principal objective of the provisions on market
access opportunities was: (i) to maintain import flows (current access opportunities) at least at
the same leve as during the base period, 1986 to 1988; and (ii) to provide new market access for
imports that were negligible before the UR (minimum access opportunities). More than 70 per
cent of al tariff quotas (1,366) specified under the current AOA are on the following products:
fruits and vegetables (25.6 per cent of the total), meat products (18.2 per cent), cereals (15.7 per
cent) and dairy products (13.4 per cent). Nine OECD countries account for about 38 per cent
of the total number of the tariff quotas.

The discussion at the meeting addressed the experience so far with the implementation of the
system of tariff rate quotas which reveals a number of problems that frustrated the market access
provided under the TRQs and which needs to be solved in future negotiations.

Quota allocation and administration

There are two sets of tariff quotas indicated in WTO Members' Schedules - global, unallocated
guotas which in principle are available on an MFN basis to al suppliers; and pre-allocated,
bilatera, quotas to specific suppliers. The scheduled bilateral quotas reflect largely tariff quotas
under “ current access opportunities’, which were allocated to traditional export suppliers on the

22 The nine OECD countries are: Australia, Canada, the EU, Icdland, Japan, New Zealand, Norway,
Switzerland and the US. When the five new members of the OECD are included (i.e. Czech Republic, Hungary,
Republic of Korea, Mexico and Poland), the OECD share rises up to 60 per cent.
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basis of historical market shares which were achieved within the limits of quantitative restrictions
and voluntary export restraints (VERS). On the other hand, global, unallocated quotas reflect
tariff quotas under “ minimum access opportunities’. However, distinctions between minimum
and current access opportunities are not always clearly given in Members Schedules of
Commitments, and in some cases, minimum access opportunities have also been pre-allocated to
individual supplying countriesin countries Schedules. The actual alocation and administration
of the quotas are left to each individual member.

A further complication arises because WTO Members were alowed to incorporate their
bilateral/regional/inter-regional preferential arrangements in the market access opportunities
available through the tariff quota system. While preferential quotas under those trading
arrangements are often counted as a part of the MFN tariff quota, the preferential treatment of
designated exporters generaly erodes the current and/or minimum access opportunities available
on an MFN basis.® Moreover, in-quotaimports from beneficiaries are also sometimes levied at
a preferential rate, rather than the going in-quota MFN rate.* Should the preferential rate be
lower than the in-quota rate, it would reduce the demand for in-quota imports from other
countries. In addition, there have a so been cases of quotas being dlocated to non-WTO members
which are counted as part of a country’s MFN quotas raising questions of GATT-compliance.®

Experts stressed the importance of improving administrative procedures related to TRQs.
Concerning unallocated quotas in countries Schedules, in general six administration methods
have been used for dlocating such tariff quotas: “first-come, first-served”, “licenses on demand”,
“auctioning”, historical importers’, “imports undertaken by state trading entities’ and “imports
undertaken by producer groups or associations’. In practice, such methods are administered
under a system of import licensing which varies from automatic licensing (e.g. asin the case of
“first-come, first-serve’) to discretionary licensing based on the prospective licence holder
meeting certain conditions of eigibility.

One issue that could raise an immediate concern for developing countries is the treatment of
preferences given to developing countries (e.g. GSP) with respect to current and/or minimum
access quota alocation. Preference-receiving developing countries may consider advocating the
introduction of ways and means which would provide them with enhanced access to the all ocation
of minimum access tariff rate quotas, or which would ensure that their preferential access (i.e.

= For example, the 1998 tariff quotafor refined sugar of the United statesis 22,000 tons. Mexico receives
2,954 tonnes of this amount and an additional quota of 25,000 tonnes under the NAFTA arrangement. Thus the total
27,954 tonnes allocated to Mexico exceeds the total United States tariff quotafor sugar. (WTO Summary Report of

the Meeting, March 1998, G/AG/R/14.)

2 For instance, Canada! s tariff quotas are subject to the applicable tariff treatment depending on the origin
of imports. That is, should there exist bilateral/regiona arrangements, preferentia rates prevail. (WTO Summary
Report of the Meeting, June 1998, G/AG/R/15). Note, however, that preferential rates are not necessarily lower than
in-quota MFN rates.

% The United States raised aquestion over Thailand’ s planned provision to corn imports from China of MFN

tariff quota comparable to those applicable to imports from WTO Members. (WTO Summary Report of the Meeting,
June 1998, G/IAG/R/15)
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preferentid tariff rates and access quantities) would not be penalized by the rates and the quantity
set for tariff rate quotas.

Several suggestions for a modification of the system have already been put forward in the AIE
Process. The concern is to increase market access and to prevent tariff rate quotas from
becoming "disguised” quantitative restrictions by modifying the rules in the tariff quota
adminigtration through: (i) increasing tariff quota quantities; (ii) sub-allocation of broadly-defined
tariff quotas to specific products; (iii) elimination of non-performing tariff quotas (i.e. quotas
which are not filled due to, e.g. alack of domestic demand); (iv) stricter application of the MFN
principle on the alocation of tariff quotas under minimum access opportunities; and (v) guidelines
on the procedure for import licence allocation (e.g. public auctioning, validity and timing of
licence periods).

Quota under-fill

There have been numerous cases of imports faling short of the volume specified under tariff quota
commitments. In some cases, even while the tariff quota volume was under-filled, imports were
levied a the higher above-quotatariff rate. Such a situation can occur when the government of
the importing country considers that the quota was "filled" once all the import licences covering
the total quota quantity were alocated to importer(s). Whether or not the licence holders actualy
make imports under the quota quantity is viewed as a“market choice”. Meanwhile, non-licence
holders are charged the higher out-of-quota rate.

When the Committee on Agriculture reviewed the issue, several reasons were given by Members
for quotas being under-filled. The most frequent were the following: alack of domestic demand
for in-quotaimports; existence of competitive domestic products; applied rates being lower than
the in-quota rates, etc.®

The quota under-fill problem is most likely related, directly or indirectly, to the method applied
to tariff quota administration. For instance, a small quota quantity for each licence alocated
would favour small cross-border trade, and would limit large scale imports, especially those from
distant suppliers, dueto missing economies of scale. A problematic situation is when imports are
made at the above-quota tariff rate, even though quotas are under-filled. Such a situation could
occur when import licence holders do not actually use up the quota quantity allocated to them.
Such situations are more likely to occur when licences are alocated, exclusively or otherwise, to
domestic producers of the same goods whose interest lies in maintaining a certain domestic price
level. An import monopoly by a state trading enterprise (STE) could also reduce the basic
principle of market access opportunities if such a STE has a price controlling (or stabilizing) role
to play in the domestic market. One of the questions raised during the meeting was whether STEs

% An example of such casesinclude Canada s quota under-fill of wheat and barley (WTO Summary report
of the meeting of the Committee on Agriculture, March 1998 (G/AG/R/14)). Canada explained that competitive
domestic prices account for the generaly low fill rate, as Canadian wheat and barley production is competitive in the
world market. In other cases, general lack of domestic demand as a reason for quota under-fill, however, is serioudly
challenged when domestic prices of those goods were clearly higher than the world prices.
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should be obliged to fill the quota and compete with private importations.

Quota auctioning might be one of the most transparent methods of quota allocation, a high quota
premium (the price paid for an import licence) would be a breach of the market access
opportunities commitment, as importers would effectively be levied a higher rate than the bound
in-quotarates.” Thiswould hold whether or not the quota s transferable; that is, whether or not
the quota rent accruesto the importing country or to athird party. The application of numerous
types of quota administration methods, not only among countries but also among different
products within a country, reduces the degree of transparency in the implementation of tariff rate
guota system. New rules could be introduced to govern quota administration should be
introduced, possibly by making it comply with the rules and disciplines under the Agreement on
Import Licensing Procedures.

Special Safeguard Provisions (SSG)

During the meeting, it was also mentioned that further consideration should be given to the The
Specid Safeguard (SSG) Provisonswhich, asit is applied now, discriminates against most of the
developing countries that do not have accessto it.

The SSG allow an importing country to impose an additional duty on a product, if the country
faces a sudden surge of import quantities or a substantial cut in import prices.?® Or, in other
words, acountry may levy an additional charge on imports of a“tariffied” item whose price falls
below the trigger price, or whose quantity exceeds the trigger volume.

Based on the notifications submitted to the WTO Committee on Agriculture, 7 countries took
specia safeguard actions between 1995 and 1997. In terms of national tariff lines, in total 175
national tariff lines were affected, of which the actions over 60 national lines were price-based,
and those over 115 nationa lines were volume-based. Almost all the products on which price or
volume-trigger SSG was initiated were those whose rates formed tariff pesks.

Price-based SSG trigger resembles closely the now-prohibited variable levies, as the size of an
additional duty depends (but is not equal to) on the difference between the import price and the
trigger (reference) price. With respect to volume-based SSG, it has been pointed out that the
method of calculating the quantity trigger could lead to an extremely low trigger level. While an
additiona duty should not be imposed upon in-quota imports, the in-quota quantity can be taken
into account when calculating the quantity trigger level. There was at |east one incidence that a

%" Theissue has been raised on several occasions against Switzerland’ s application of tariff quota auctioning.
Inthe March 1998 meeting of the Committee on Agriculture, for instance, some Members raised concern over the quota
premium for white wine, at SwF 0.80 per litre (in 1997), would annul the in-quota advantage (where in-quota rate
was 0.5 per litre).

% Note that the SSG for agriculture is different from the General Safeguards Provisions which are covered
under the Article XIX of GATT 1994 and the Agreement on Safeguards. In effect, the conditions that should be met
when a Member applies SSG on agricultural products are relatively less strict than those provided by the Agreement
on Safeguards.
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quantity-based SSG was invoked, even when tariff-quota was under-filled.”

The provision of the SSG, however, does not imply that agricultural products are exempted from
safeguard actions under the general safeguard provisions of GATT 94, in cases where serious
injury from imports or threat thereof to the domestic market is determined.* A recent case of a
safeguard action on an agricultura product (which involved a quantitative restriction)
demonstrated that, while Article 4 of the Agreement on Agriculture prohibits the use of
guantitative restriction against agricultural imports, it would not prohibit quantitative measures
that were taken in accordance with the provisions of the Agreement on Safeguards.®

New negotiations are likely to consider whether the SSG measures will be extended beyond the
UR implementation period. Since only a few Members have made use of the SSGs so far, and on
only alimited number of products, some Members have suggested that there is no need for its
continuation. A pivotal question in this connection is whether the SSG was related only to the
tariffication process (which implies that it could be phased out at the end of Uruguay Round
implementation), or whether it isan integral e ement of the AoA as awhole. A report of arecent
meeting of the AIE Process suggests that Members seemed to have adopted the latter argument,
thus the SSG seems likely to remain in force for the duration of the reform process (i.e. beyond
the year 2000) as determined under Article 20.

One of the experts suggested that one possibility could be to make the SSG available to all
countries and more products, arguing that if countries know they have access to SSG they may
be willing to reduce tariffs otherwise. Alternatively, the SSG could be made available for selected
commodities that are sensitive to countries, based on their own judgement.

2. Domestic support

Severd comments were made on problems arising from the implementation of domestic support
commitments. The objective of the domestic support commitments in the AoA was to identify
support measures that should be subject to reduction commitments, and to reduce the level of
trade-distorting domestic support (namely market price support measures), and second, to define

2 \/olume-based SSG measure was taken by Japan in 1998 against milk and cream, even when tariff quota
that applied to the product concerned was not filled (though quota had been fully alocated to importers). (WTO
Summary Report of the Meeting, June 1998, G/AG/R/15).

% The agpect which digtinguishes the SSG under the Agreement on Agriculture from other safeguard actions
under the general provision of the GATT 94 isthat, in the application of a SSG action, Members are not required to
prove any injury from imports or threat thereof to the domestic market.

31 |n June 1998, the United States imposed a safeguard action against imports of wheat gluten upon a
preliminary determination of serious injury caused to the domestic industry as a result of increased imports of whesat
gluten. The quota will be terminated in June 2001. The quota quantity is set at 126.812 million pounds, of which
62.425 million pounds (around 45 per cent of the total quota) is allocated to Australia, 54.041 million pondsto the EU,
and the remaining 80 per cent of the quotato other countries. Imports from the NAFTA partners, Israel, countries under
the Caribbean Basin Recovery Act and the Andean countries as well as devel oping countries which have a minor share
in the wheat gluten imports are excluded from this safeguard measure.

33



other In most developed economies, agricultural is heavily supported by the governments.
Subjecting these support policies to multilateral discipline was seen as central to any reform of
agricultural trade measures. The Uruguay Round provided an opportunity for them to reform their
domestic support policies, which hasin many cases resulted in mounting surpluses and stockpiles.

For most developing countries, reductions in their domestic support was not a major concern
snce most of them, especially those that were under structural adjustment programmes, could not
afford huge domestic support subsidies. 61 out of 71 developing countries notified that they
provided no domestic support that was subject to reduction commitments. The “catch” is,
however, that this restricts those countries’ use of support measures in the future. 1f the need
arises, they will be permitted to provide price support measures or direct income support
measures only within the de minimis level (i.e. 10 per cent of the value of the production of the
product concerned). Developed countries, on the other hand, are said to have inflated their
reports on the values of domestic support in the base year period, which consequently allows them
to maintain up to 80 per cent of their domestic support. More than 90 per cent of the total base-
year Aggregate Measurement of Support (US$198 billion) was provided by OECD countries.

Notifications of domestic support commitments have received close scrutiny in the review
process. Each Member has to notify a detailed breakdown of its non-exempt domestic support,
which should be kept within the annual maximum level of the total Aggregate Measurement of
Support (AMS), aswell as exempt measures such as “green box” and de minimis measures. To
adequately meet the notification obligation, substantial technical as well as administrative capacity
arerequired. Notifying countries are often requested by the Committee on Agriculture to provide
details on their notified measures such as the method used for the AMS calculation, breakdown
of the values faling into the category of de minimis support, the nature/structure of support
measures notified as green box measures, and so on.

In this context, the EU Agenda 2000 proposal was also mentioned and it was pointed out that it
foresees the cutting of domestic support prices and their replacement by direct subsidies to
producers, although it does not propose tariff cuts. However, this could be the basis for future
tariff negotiations in the agricultural sector.

Four major issues of concern with respect to the implementation of the domestic support
commitments were mentioned during the meeting: (i) the use of the AMS, instead of product-
specific commitments, in the reduction commitments; (ii) how to accommodate an “excessive’
rate of inflation into the reduction commitments; (iii) the legitimacy of including a “negative”
AMS in the calculation of the total AMS; (iv) improper use of Green Box criteria; and (v) the
elimination or extension of Blue Box measures.®

The use of AMS in the reduction commitments

The reduction commitments on domestic support are made on the total AMS, i.e. the total of

* A discussion paper submitted by New Zealand to the June 1998 meeting of the Committee on Agriculture
(GIAG/W/34) provides a good summary of some of the points raised here.
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domestic support measures provided to all the product categories. This provides Member
countries with a flexibility in the implementation of the reduction commitments, for example to
meet the ad hoc needs for domestic support that may arise in a particular product sector during
the implementation period. On the other hand, it may also result in an increase, rather than a
reduction, of product-specific domestic support in particular sectors, by shifting domestic support
from other sectors within the AMS. One of the experts suggested that the AM S should (as had
been provided in earlier drafts of the AoA) be made commodity-specific in order to strengthen
the disciplines over domestic support.

Accommodating an “excessive” rate of inflation or exchange rate depreciations in the
reduction commitments

AMS reduction commitments in terms of annua bound commitment levels are set in nominal
terms. Hence, should a country experience a substantid rate of inflation during the implementation
period, annual bound limitations on domestic support levelsin rea terms would be substantially
reduced. A substantial depreciation of the exchange rate also reduces the value of the annual
bound levels of support in foreign currency terms.* On the other hand, a currency depreciations
reduces the calculated current AM S without any change in policy.

With a view to accommodating the inflation and exchange rate depreciation in the reduction
commitments, severa Members have modified external “fixed” reference prices as follows:
adjusting the nominal reference price by taking into account the inflation rate (e.g. Argentina’'s
conversion of the base period AM S to 1992 pesos); converting the externa reference price into
another more stable currency (e.g. to SDR in the case of Iceland, to USS$ in the case of Pakistan
and South Africa, etc.); or using a base period (on which the external reference price is based)
different from 1986-88.

“Negative” support in the calculation of the AMS

With regard to market price support, the calculated value of such support for some products
could be negative, should the administered price be lower than the externa reference price. The
question is whether such a figure could be subtracted from the current total AMS* Some
Members, in particular the Cairns Group, have argued that such a negative figure should be
deemed to be zero in the AMS calculation. India, at the June 1998 Committee meeting, had
dtated that the AMS, by definition, was the sum of al subsidies and taxes. Since anegative AMS
indicated an implicit tax on farmers, it should be reflected in the cal culation as such by subtracting
it from the total AMS.

Green Box criteria

® The price support component of the AMS for each year is calculated as the gap between afixed external
reference price and the applied administered price.

3 pakistan subtracted the negative AM S reported for wheat from the total AMS of the year 1996, taking it as
animplicit tax on producers Argentina, Australia, Canada and New Zealand registered their concern, at the March 1998
Committee meeting, with respect to such a practice.
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There are two distinctly different views on whether or not the current set up of the Green Box
criteria, as defined in Annex 2 of the Agreement, i.e. measures that have “no, or at most minimal,
trade-distorting effects or effects on production”, should be further tightened. Supporting
arguments for tightening of the criteria stem from the experience during the review process,
saying that, once a support had been declared as a Green Box measure, there was little scope to
chalenge it even when it was questionable whether the measure concerned had little or no trade-
distorting effect. On the other hand, the argument against further tightening of the criteriawas
that narrowing the scope of the Green box might discourage further policy shifts from trade-
distorting domestic support to less trade-distorting ones, which was one of the implicit objectives
of the domestic support commitments.

Elimination of Blue Box measures

Blue Box measures, as defined in Article 6.5 (a), are direct payments under production-limiting
programme, which should not be based on the production quantity, and are exempt from the
reduction commitments regardless of their possible trade-distorting effects. Only four Members
(the EU, Norway, the United States and Slovenia) have specified such measures in their Uruguay
Round commitments. The Cairns Group favoured that the provision of Blue Box measures were
to be transitional, and should totally eliminate the Blue Box exemption. The EU, on the other
hand, is planning to maintain such Blue Box measures as its agricultural policy tools beyond the
year 2,000.%

Possble future negotiating issues in the area of domestic support commitments include: (i) how
much more cuts should be made in domestic support; (ii) whether the commitments should be
product-specific rather than based on aggregations; and (iii) whether a more precise classification
of the types of measures that are exempt from the reduction commitment is needed.

With respect to (i), the domestic support provided by developed countriesis aready substantially
high even at the final level of the commitment. For many developed countries, expenditures on
domestic support measures as specified in their Schedules (i.e. those subject to reduction
commitments, excluding the measures under de minimis clause) amounts to over 50 per cent of
their agricultural GDP. On the other hand, those of developing countries, including the measures
under specia and differential treatment, mostly fall in the category of less than 5 per cent of
agricultural GDP.

With respect to (iii), further scrutiny will be made on measures that are currently exempt from
reduction commitments, namely; the Blue Box measures (i.e. direct payments under production-
limiting programmes) and the Green Box measures. The experience of four years of AoA
implementation shows that many measures that were notified as Green Box measures were in
guestionable conformity with the criteria specified in Annex 2 of the AoA. The list of exempt
measures, especially those included in the Green Box, mainly reflects those that are relevant to
devel oped countries Since most devel oping cannot provide costly domestic support. Developing
countries might be interested in actively participating in a re-classification of the criteria for

® The planned CAP reform, as proposed by the European Commission in the Agenda 2000 (March 1998)
includes Blue box measuresin *** sectors.
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exempt measures in order to have their developmental objectives better reflected. For instance,
an analysis may be carried out on the question as to what extent the special and differential
treatment given to developing countries has been relevant to their development objectives, and
whether any improvement is desired in this regards (see the section below for more details on
special and differential treatment).

3. Export Subsidies

Severa experts noted that export subsidies are still high, mainly in the US and EU, and are
disrupting markets. They could be eliminated through either a base reduction, giving up unused
export subsidy entitlements, or setting up expiry dates for export subsidies altogether. It was also
suggested that one could bind or reduce the level of export taxes. Developing countries should
push on the issue of export restrictions in future negotiations.

Four main issues with regard to the implementation of export subsidy commitments were raised
during the meeting: (i) the concentration of the use of export subsidies among a limited number
of countries, and on a limited range of products; (ii) circumvention of the export subsidy
commitments (including inward processing; multi-pricing of products for exports and for
domestic use, etc.); (iii) cumulation of unused export subsidies; (iv) disciplines over export
credits; and (v) elimination or extension of export subsidies beyond the current reform process.

Concentration of the use of export subsidies among few Members

Under the current AOA, export subsidy commitments contain serious imbalances. First, countries
that declared large export subsidies in the base year, can continue providing as much as 79 per
cent of the value of export subsidies of the base-year period, even after commitments are
implemented. By contrast, countries that reported zero subsidies in the base period have no
leverage to provide new subsidies. In one of the AIE Process informal meetings, it was revealed
that export subsidies provided by six industrial countriesin 1995 accounted for more than three
quarters of the global value of export subsidies under the reduction commitments. The share of
about 100 developing countries combined, on the other hand, accounted for just over 20 per cent.
Few developing countries had previously used export subsidies and hence did not include them
in their Schedule of Commitments; these countries now no longer have the right to use export
subsides. Itisalso to be noted that the use of export subsidies is concentrated on afew products,
particularly cheese, butter, wheat and beef.

Therefore, further cutsin export subsidies that may result from new negotiations will have little
implication for most developing countries in terms of their domestic policy adjustment, although
they could bring major benefits to their agricultural exports. Of more concern may be a possible
rise in agricultural commaodity prices due to the fall in the quantity of subsidized exports and its
impact on net food-importing devel oping countries.

Circumvention of the export subsidies commitment

One example for circumvention that has been cited, is the EU’ sinward processing arrangement
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(IPA) for cheese. Primary products for the production of processed cheese (butter, butter oil,
natural cheese and skimmed milk powder) were “exported” to an export processing zone, which
received export refund (EC regulation - EC 300/97 of 19/Feb/97). The processed cheese was
then exported to countries outside the EU. Other Members considered that these refunds to input
commodities should be counted against export subsidy commitment for cheese.

The use of cumulated export subsidies

Article9.2 (b) of the AoA, or the so-called Flexibility Clause, includes several conditions under
which a Member may provide export subsidies in excess of its annual bound level to a limited
extent.®® In light of this provision, some Members (including the EU, Isragl, Poland and the
United States), used an unused amount of the export subsidies in one year as a“ deposit” to be
used in the following year(s).¥” In the June 1998 Committee meeting, the Cairns Group countries
(Argentina, Australia, Brazil, Canada, New Zealand, the Philippines - on behalf of the ASEAN
countries, and South Africa) requested a hdt to the roll-over of the unused subsides. They argued
that: (i) an increase in export subsidies was contrary to the initia principal of a*“progressive”
reduction in agricultural support; (ii) the roll-over created an uncertainty in the trading
environment; (iii) the roll-over undermines the benefits of non-subsidised exporters; and (iv) no
discipline on the roll-over of subsidies would run the risk of leading to a subsidy and price war,
as more and more Members might adopt the practice. India expressed the view from a developing
country’s perspective, saying that it became an issue of equity, when Members with resources
could afford to roll over the unused portion of subsidies, whereas developing countries under
budgetary constraint could not even fully use the support legally alowed under the Agreement.
Brazil also noted that an increase in subsidies, especialy when the commodity prices were on the
decline, could severely distort the market price mechanism to which developing countries are
more vulnerable.

Export credits

While Article 10.2 states that Members should agree on disciplines concerning export credits
during the current reform process, no such agreement has yet been reached. The negotiations on
export creditsin the framework of the OECD had not yet reached a conclusion. As export credits
are currently the most readily available policy tool for circumventing the export subsidies
commitments, most of the Cairns Group members (Argentina, Australia, Brazil, Canada,
Colombia, Chile, New Zealand and Philippines) and Japan pressed for an early conclusion of the

% Article 9.2 (b) reads as*In any of the second through fifth year of the implementation period, aMember may
provide export subsidies ... in agiven year in excess of the corresponding annual commitment levels...”, providing that
several criteria are met, including that “the cumulative amounts of budgetary outlay for such subsidies, from the
beginning of the implementation period through the year in question, does not exceed the cumulative amounts that would
have resulted from full compliance with the relevant annual outlay commitment levels specified in Member’ s Schedule
by more than 3 per cent of the base period of such budgetary outlay” and that the total cumulative amount would not
exceed the final commitment level of the export subsidies on the product concerned.

37 For ingtance, the EU used unused export subsidiesin the previous years in the selected product categories,
including beef. Asfor the United States decided to use, in the subsequent years, the foregone amount of export subsidies,
which had arisen from the cancellation the contact award to non-fat dry milk under the United States Dairy Export
Incentive Programme for the 1995/96 and 1996/97.
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negotiations of export credits in the March 1998 Committee meeting. Argentina expressed its
concern that the US provision of financial support as export credits could trigger an increasing
use of export creditsin the near future.

4. Other Issues
Food import bills and food security

The effects of the AOA on LDCs and net-food importing developing countries was mentioned by
severd participants during the meeting. In relation to basic cereal import bills, the role of food aid
and subsidies was pointed out. Since these two declined substantially since 1995, these countries
have faced higher food import bills.

One of the major concerns among net food-importing developing countries was the potential
impact of the AoA on world food prices. For those products which were heavily subsidized
before the UR (e.g. wheat), reductions in export subsidies are most likely to lead to higher world
food prices. For example, there are reports from some food-importing devel oping countries that
their usual discount on the price of imported grains from a particular supplier has been
substantialy reduced, based on the argument that this was necessary to comply with the supplier’s
reduction commitments on export subsidies. Reductions in domestic support are likely to lead
to a greater food price instability, due to afall in government-owned stocks as the intervention
purchases of food stocks by governments are reduced. In addition, there is a concern that this fall
in surplus stock may lead to afall in food aid availabilities.

Although it isdifficult to distinguish the effect of the AoA from those of other sources affecting
world agricultural prices, many studies (using various quantitative models) predicted that world
food priceswould be in red terms higher by the year 2000, due to the UR effect, than they would
otherwise be. For example, one of the exports reported on a study by FAO which predicts that
the UR effect will be especialy strong on the price levels of meat products (8 - 10 per cent rise
in price due to the UR), wheat (7 per cent), rice (7 per cent) and milk (7 per cent).® The
concerns over those price increases were reinforced by a surge in world cereal prices (e.g. wheat,
maize and rice) in the period from 1995 to 1996. However, in the meeting of the WTO
Committee on Agriculture (20 - 21 November 1997), it was reported that the 1995/96 price rise
was mogt likely to have occurred independently of the AoA implementation, and that commodity
prices fell considerably in the period from 1996 to 1997 owing to a good harvest. The price
volatility is nevertheless of specia concern, particularly to African net-food importers, as their
volume of importsis projected to rise due to a high population growth.

Food security concerns of net-food importing developing countries were addressed by the
Marrakesh Decision on Measures Concerning the Possible Negative Effects of the Reform
Programme on Least-Developed and Net Food-Importing Developing Countries (NFIDCs). The
Decison amsto provide mechanismsto: (i) periodically monitor the level of food aid under the

% FAO. 1995. Assessment of the current world food security situation and medium term outlook, CFS;95/2.
Rome: FAO.
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Food Aid Convention; (ii) adopt guidelines to ensure a sufficient level of food aid in fully grant
form; and (iii) give full consideration in the context of the donors' aid programmes to requests
for the provision of technical and financia assistance to improve agricultural productivity and
infrastructure in LDCs and NFICs. In the four years of the AOA implementation, the pursuit of
(i) and (ii) above seems to be on track. The donor members are obliged to annualy notify the
quantity of total food aid (either in fully grant form or not) provided to LDCs and NFIDCs and
the technical and financia programme available under the food aid. Regarding (iii), developing
countries may wish to pursue vigoroudy, in the remaining two years of the AoA implementation,
the setting up of awell-structured mechanism, which coordinates the requests from developing
countries for technical and financid assstance and the bilateral and multilateral provision of those,
possibly within the framework of the Committee on Agriculture.

Sanitary and Phytosanitary (SPS) measures

Problems related to the application of SPS measures were briefly mentioned in the meeting. SPS
measures of major importing countries are becoming increasingly complex, and in some cases
require alevel of production technology that is not yet available to devel oping country exporters.
Developing countries are in need not only of general information on what SPS regul ations exist
in mgor import markets, but also of practical information (atechnical "manual™) on how to meet
such regulations. The current Agreement on SPS identifies developing countries needs for
technical assistance, but how such assistance is provided is left to each donor Member’s
discretion. As with other multilateral trade agreements (MTAS), the provision of technical
assistance under the SPS agreement is on a “best effort” basis. Perhaps some mechanisms could
be proposed for ensuring the implementation of the diverse provisions on technical assistancein
the MTAS.

Approach to negotiations

Findly, several comments were made with respect to approaches to further negotiations in the
area of agriculture. One participant mentioned the importance of pursuing autonomous reforms
on current existing commitments in the agricultural sector (as well as elsewhere), arguing that in
particular reforms that anticipate the result of future negotiations could facilitate any adjustment
to future negotiations, both from a political and economic point of view. Thiswould aso alow
governments to take a more offensive stands when it comes to its own specific interests and
concerns in the negotiations.

In relation to the negative impact of further agriculture reform on net-food importers, one
participant emphasized the importance of a negotiation package where market access could be
improved in other areas thus balancing the outcome for these countries. According to another
participant, this could be the area of industrial tariffs. By contrast, yet another participant pointed
out that the continuation of the reform process in agriculture should not be conditioned upon
negotiations in other areas as part of the new “Millennium round”.

Priority areas for further research
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Several broad topics are recommended as priority areas for further research and analysis:

. Country-specific studies on the implementation of the AoA, involving al important
aspects such as market access impediments (tariff peaks, tariff escalation, tariff quotas;
lack of transparency and complexity of import regimes; SPS issues; inability to meet
consumer/supermarket requirements; etc.), implications of domestic support measures and
export subsidies, situation of the least-developed countries and net food-importing
developing countries, evolution of trade diversification in developing countries, etc.
Modelling the effects of the implementation could provide a useful tool for such analysis;

. Provisions in favour of least-developed and net food-importing countries (Article 16 of
the AoA and Marrakesh Decision) should be complemented by operationa rules and
disciplines. Therefore, there is a need to devel op specific ideas and proposals that can be

put forward in the new negotiations;

. Activities of state trading enterprises in agriculture are likely to be targeted in the new
negotiations. These should be studied, but complemented with studies of similar activities

conducted by major agricultural TNCs;

. Analyss of theimpact of proposed reforms in the European Union and the United States,
as well as new developments in other countries/regions, and implications for future

multilateral negotiations,

. Economic analyses of the implications of various negotiating options affecting market

access (tariffs and tariff quotas), domestic support and export subsidies;

. Implications of the extension or elimination of the so-called “ Peace Clause” beyond the
year 2003;
. Possible international disciplines on export credit, export credit guarantees or insurance

programmes, with aview to preventing the circumvention of export subsidy commitments

(asforeseen in article 10 of the AoA).*

39 The Third Session of the UNCTAD Commission on Trade in Goods and Services, and Commodities
requested UNCTAD to organize an expert meeting to “Examine trade in the agricultural sector, with a view to
expanding the agricultural exports of devel oping countries, and to assisting them in understanding the issues at stake
in the upcoming agricultural negotiations®. The meeting will be held from 26 to 30 April 1999, in Geneva. The

background note to this meeting has been circulated as TD/B/COM.1/EM.8/2.
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SERVICES

At the Ad Hoc Expert Group meeting, several issues and themes that are relevant to further
negotiationsin the area of services, in particular for developing countries, were discussed. These
include:

- The establishment of an emergency safeguard mechanism (ESM) to facilitate the liberalization
process.

- Negotiations in the area of investment, eectronic commerce and competition policy, al of which
are closely related to trade in services and are built into the GATS.

- A new approach for further liberalization in the area of Movement of Natural Persons.

- Problems related to the application of Economic Needs Tests (ENTS), which isconsidered a
particular limitation to market access.

- Sectors of export interest to developing countries and possible further sectoral negotiations, for
example in the area of tourism, health, maritime transport and computer-related services.

Background

Prior to the Uruguay Round, trade in services was not subject to multilateral discipline. In fact,
the concept of “trade’ in services was invented so as to bring services, and particularly
investment, within the scope of multilateral trade disciplines. The General Agreement on Trade
in Services (GATS) structure and its Annexes provide a set of rights and obligations for
liberalizing trade in services and a framework for negotiating national market access commitments
for services provided by foreign suppliers. Its main features include the definition of four modes
in which the services trade takes place: (1) the cross-border movement of services; (2) the
movement of consumers to the country of importation; (3) the establishment of commercial
presence in the country where the service is to be provided; and (4) the presence of natural
persons in another country, in order to provide the service there. The GATS consists of two main
eements: (i) aframework of generdly gpplicable rulesand (i) liberalization commitments specific
to the service sectors and sub-service sectors listed in each country’s schedules (“specific
commitments’). The genera obligations of GATS include unconditional MFN treatment.
However, it is possible for a country to maintain for a period of 10 years measures that are not
consistent with the MFN principle. Members are not obliged to grant market access or national
treatment other than that specified in their Schedules of Specific Commitments. The GATS
architecture is thus particularly suited to developing countries as they can select the sectorsin
which they wish to permit foreign participation and achieve reciprocal benefitsin other services
sectors (or goods) for doing so.

The GATS and its annexes and decisions contain several provisions which call for further
negotiations in a number of areas:

The GATS provides that negotiations would continue on the question of emergency safeguard
messures (Art X), government procurement (Art XI11) and subsidies (Art XV). Furthermore, at
the end of the round, it was decided to conduct further negotiations on financial services (GATS
Annex), maritime services (GATS Annex), movement of natural persons (GATS Annex),
telecommunications services (GATS Annex) and the accountancy sector (Marrakesh Ministerial
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Declaration).

Since the conclusion of the UR negotiations, progress has been made on several of the issues
included in the “built-in" agenda. For example, negotiations on telecommunications and financial
services resulted in major agreements in February and December 1997, respectively. On
movement of persons, limited additional commitments were made in June 1996, and those on
maritime transport were suspended. The deadline for negotiations on emergency safeguard
messures has been extended until 30 June 1999. Progress has been made in gathering information
on nationd procurement regimes, which will provide a basis for negotiations on disciplines. Little
progress has been made on subsidies. The Working Party on Professional Services finalized (July
1998) the text of the disciplines on domestic regulation for the accountancy sector (as mandated
by Article V1:4 of the GATS and the Decision on Professional Services of 1 March 1995). At its
meeting of 4 December 1998, Members reached a consensus on the disciplines.

Article X1X of GATS provides for further negotiations to start before the year 2000. These new
talks should work towards achieving a“ progressively higher level of liberalization” in the area of
trade in services. New negotiations will aim at the reduction or elimination of adverse measures
affecting trade in services as a means of providing effective market access, and at increasing the
general level of specific commitments, while promoting the interest of al participants on a
mutually advantageous basis and securing an overall balance of rights and obligations.

The upcoming negotiations are expected to encompass all services sectors. In order to better
identify areas for action, an information exchange - facilitated by WTO sectoral studies - is
currently taking place among the WTO member countries (in the framework of the Council for
Trade in Services). Discussions include market conditions in individual sectors and countries,
technological change, the regulatory environment and the structure of current commitments as
well asevolving trendsin national policies. These discussions, which are expected to lead to an
“assessment of services trade in overall terms and on a sectoral basis’ (Art X1X:3), have to be
completed by 1999, for the purposes of establishing guidelines for the next round of negotiations
0N Services..

Key issues from the development perspective

Developing countries face a double challenge in the future multilateral negotiations on services
trade: on the one hand, they must identify barriers to their exports (or potential exports) of
services which should be removed; on the other hand, they also need to ensure a coherence
between their nationa development policy objectives and further commitments they would offer
interms of market access and national treatment. Liberalization of trade in services can provide
benefits to the importing countries if aseries of preconditions are met. For example, liberaization
of financia services requires that strong prudential regulations be in place; in health services, an
adequate supply of medical personnel and a well-functioning national health system is required;
in environmental services, adequate financing and technically sound regulations are necessary.

Safeguards
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One of the experts gave high priority to the establishment of an emergency safeguard clause.
Similar to the GATT rules (where safeguard measures are addressed in the Agreement on
Safeguards), Article X of GATS foresees further negotiations on emergency safeguard measures
governments may apply to respond to adverse effects resulting from trade liberalization.*

The WTO Working Party on GATS rules held a number of substantive discussions on the
guestion of an emergency safeguard mechanism (ESM) with the objective of concluding
negotiations by 30 June 1999. Negotiations have been difficult due to (among others) limited
empirical work and reliable data on the use of safeguards in services and the question whether an
ESM should be equaly applied to dl four modes of supply or whether it should be mode-specific.

From a development perspective, aswas stressed in the meeting, the ESM is a high priority issue
in the forthcoming negotiations. An effective ESM could facilitate the liberalization process since
it would encourage Members, and especially developing countries, to commit to more significant
market openings. As net service importers, developing countries often hesitate to agree to further
liberdization commitments which could turn out to have negative impacts on their economiesin
case of unforeseen devel opments (especially in the financial, transport and professional services
sectors). The ESM could therefore be a useful instrument for these countries to react to possible
adverse effects resulting from further liberalization in services trade. It hasto be kept in mind,
however, that developing countries will not only be users but also targets or victims of such a
safeguard mechanism. One participant mentioned in this context that the GATS already included
many emergency and escape clauses and hence questioned the setting up of a safeguard provision.
It was stated that with respect to the “commercial presence” mode, the ESM would define the
conditions under which the government could intervene to protect the intents of domestically
controlled enterprises against those of foreign enterprises’ operations in the domestic market.

Negotiations in other areas related to trade in services

According to one pandlist, the relationship between the initiatives taken in the areas of electronic
commerce, investment and competition with the GATS needs to be further researched. Many
aspects related to these areas are aready covered by the GATS. Now the questions arises what
would be the implication of new agreements in these areas on the GATS?

With respect to the discussion on amultilateral agreement on investment, one participant strongly
opposed this proposal on the grounds that it would severely undermine liberalisation efforts made
under GATS. He aso pointed out that recent negotiations concluded on telecommunication and
financia services covered many investment-related issues in those sectors and that the GATS
provides much potential for further negotiations on investment. Mode three of GATS -
commercia presence - coversinvestment in all services sectors. It reflects the desire of countries

| n the meantime (asaninterim measure until mid-1999), in the case of “emergency”, Members are permitted
to modify or withdraw a specific commitment one year after the commitment entersinto force instead of the usual three
years provided for in Article XX (“Modifications of Schedules’). If no agreement between countriesis reached, the
caseis solved by arbitration. Compensatory adjustments have to be made on an MFN-basis to the country concerned.

The on-going negotiations on subsidies and government procurement do not seem to be as advanced asthe
negotiations on safeguards.
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to attract investment in order to stimulate technology transfer, including management know-how,
create employment and reduce foreign exchange payments for imported services. Many countries,
including developing countries, have qualified their market access and national treatment
commitments on commercial presence. GATS commitments of developing countries
predominantly concern commercia presence and GATS has provided an effective mechanism for
liberdizing investment in services. Recently, this has been taken a step further, when negotiations
on financial and basic tedlecommunications serviceswere finalized and further commitments made
in the area of investment.

In the area of electronic commerce,* the WTO General Council has requested (among others)
the Council for Trade in Services to address the topic of electronic commerce as part of its
ongoing work programme. During the Ad Hoc expert group meeting, severa participants
discussed the relationship between services and electronic commerce. Electronic commerce will
provide developing countries with potential opportunities to enhance their export capacitiesin
services trade, taking advantage of low costs and overcoming problems related to the movement
of persons. One participant stressed that a definition of electronic commerce should be limited
to services trade and that further negotiations should therefore take place within the framework
of GATS. Mode one of GATS - cross-border trade - encompasses el ectronic commerce to alarge
extent; the Telecommunications Annex of GATS and the agreement on Basic Telecommunication
Services further address areas related to electronic commerce. The exponential growth of the
Internet has increased the importance of mode one much beyond what had been imagined during
the Uruguay Round. Areas where trade was technically not feasible in 1995 are now becoming
commercialy viable and will be subject to liberalization commitments in the new negotiations.

Decisions taken on the subjects of investment or electronic commerce could provoke
renegotiations of the GATS framework, which could undermine the interests of developing
countries. For example, new agreements in these areas could eliminate GATS mode one (partly)
and three (fully). However, new negotiations on mode four (movement of natural persons, see
below), which are of mgor interest to developing countries, are more likely to succeed if
renegotiated as a package within the GATS framework rather than in isolation. New negotiations
on al four modes of supply will provide developing countries with further leverage they would
not have otherwise.

Movement of Natural Persons

Several comments were made during the meeting with reference to the area of movement of
natura persons. The temporary “Movement of Natural Persons’ refers to mode four of the modes
of supply described as trade in services in GATS Article I. It includes the movement of
independent service suppliers as well as labour employed by the supplier to the country of the
consume.

Future multilateral trade negotiations will have to take into account GATS Article 1V calling for
commitments on sectors and modes of supply of interest to developing countries. In this context,

1 See Chapter on Electronic Commerce.
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comprehensive negotiations on services will also include negotiations on the Movement of Natural
Persons.

In the aftermath of the Uruguay Round, negotiations on the Movement of Natural Persons
continued, resulting in modest commitments for selected services sectors or professions by six
countries, of which four have specified these commitments.* Horizontal commitments concerning
the presence of natural persons have been made by 92 WTO member countries, which usualy
include elements of their immigration and labour laws. It is unlikely that Members will agree to
fundamenta changesin their immigration policies; afurther liberaization of mode four will have
to be achieved through negotiations on specific sectors or selected categories of persons.

The present horizontal commitments do not refer to movement of natural personsin al categories
and occupations. The main categories scheduled are the following: (@) intra-corporate transferees
(covered in 62 schedules of commitments); (b) business visitors (included by 32 member
countries); and (c) independent professionals, including those providing services within a service
contract (commitments by 12)*. Most of the commitments do not take into account sectoral
specificities. The occupations differ significantly with respect to their regulatory frameworks,
including conditions for market access, and among countries (for example, accountancy vs.
computer-related services).

A magor god in future negotiations could be to correct the existing imbalances and asymmetries
in the treatment of modes of supply of export interest to developing countries. Furthermore,
|abor-intensive services sectors in which devel oping countries have a comparative and competitive
advantage should be identified and favorable commitments from developed countries should be
obtained, in particular from those countries that are major importers of |abor-intensive services.

Definition of Service Suppliers on the basis of Occupations

It was suggested that the possibilities of achieving further commitments with respect to the
movement of natural persons through the horizontal approach were rather limited. Instead, future
negotiations should focus on sectors or categories of persons. For example, a new approach to
the negotiations on the movement of natural persons could proceed along occupationa lines
supplemented by additional information on the conditions applying to specific sectors. The ILO
International Standard Classification of Occupations (1SCO-88) has established an internationally
adopted classification of nine mgjor groups. The classification could be used for establishing alist
of occupations relevant for international trade in services.* The list defines major and sub-major
groups which are further divided into minor and unit groups. The following occupations could

“2 The six countries include Australia, Canada, EU, India, Norway and Switzerland. Commitment came into
forcein (DATE?)

43 Numbers include those countries which have indicated the types of categories of persons in their
commitment.

4 Similar to the use of the UN Central Product Classification to establish alist of service sectors.
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beinitially suggested as the most likely to be traded internationally:

213. Computing professionals

214. Architects, engineers and related professionals

222. Headlth professionals (except nursing)

223. Nursing and midwifery professionals

241. Business professionals

245. Writers and creative or performing artists

31. Physical and engineering science associate professionals
347. Artistic, entertainment and sports associate professionals

Economic Needs Tests

Another issue pointed out during the meeting was the need for addressing economic needs tests
(ENTSs), given that many countries use ENTsin qualifying commitments regarding the movement
of natura persons. It was suggested that countries could eliminate these tests for certain sectors
or categories of professions. Thiswould introduce greater predictability of a country’s services
trade through this mode of supply.

Article XVI of GATS, which dealswith market access commitments, states that Members should
not limit service operations by requiring a ENT, unless specified in their Schedules. However,
only 12 countries indicated in their schedules of commitments that an ENT does not apply to
certain categories of service suppliers, while at least 34 Members do require an economic needs
test, or refer to legislation that may contain ENTs.*

The ENT or analogous requirements are features of severa countries regulations regarding
selected service activities. The test implies that the relevant Government agency shall grant
market access only if certain conditions are met which reflect economic needs of the population
or their demand for such services. These conditions may be quditative or quantitative, taking into
account the local market conditions and the availability of local service providers, characteristics
of the population, or any other criteria.

ENTs are usudly justified by diverse historical circumstances and reflect the view that the sole
interaction of competition and economic incentives cannot prevent the creation of imbalancesin
the socia and demographic structure of countries. The adoption of more restrictive measures
isjudtified by public policy reasons and the need to protect jobs in certain sectors or to encourage
selectively foreigners with high skills and experience not available locally.

Dueto itsdiscretionary nature, ENTs pose a major barrier to trade in services. Economic needs
tests are extremely prevaent in quaifying commitments regarding the movement of persons
(mode four of GATS definition of trade in services). ENTs limit the predictability of acountry’s
trade through this mode of supply and nullify the opportunities for market access otherwise
specified in the commitments. This suggests that further progress in negotiating the removal of

> For the remaini ng countries, no information has been specified.
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barriers for market access of natural persons depends on the extent to which the application of
ENTSs could be restricted or made more predictable.

It seems unlikely that WTO members will agree to dispense ENTs in their horizontal (i.e. non-
sector-gpecific) commitments. A possible eimination of ENTSs could be based on service sectors
and/or categories of persons. For example, countries could agree on certain services sectors
where the movement of natural persons would be excluded from an ENT. The horizontal
commitments on mode four would thus be supplemented by alist of services sectors where the
ENT would not be applied to the movement of natural persons supplying services in that
particular sector (i.e. an “ENT exemption list”). In cases where this sectora approach to
establishing an ENT exemption list may seem too broad, since commitments in mode four would
apply to natural persons of all professions supplying servicesin that sector, an ENT exemption
list could be supplemented by a list of occupations (see below on “Movement of Natural
Persons’). Thislist could include certain professons (or “trades’ as they are defined in the 1ISCO)
for which the ENT would not be applicable, no matter which service sector. The list could also
be both occupation and sector- specific, indicating that the ENT barrier does not apply to selected
professionsin certain sectors.

Facilitation of the movement of business visitors

One of the participants pointed out problems (e.g. delays, unreasonable criteria) associated with
the issuance of visas where no work permits or ENTs are required, which still present a barrier
to the movement of business persons. These can have serious repercussions for the
competitiveness of firms seeking business contracts or contacts or investment opportunities, or
wishing to set up a new business. Thus, efforts should be made to streamline visa regimes when
visaissuance is required for the trade-related movement of persons. Initiatives at the regiona level
that aim to improve the conditions under which business visitor visas are granted should be
brought into the WTO discussions. The following topics could be taken into consideration:

1. All categories of natural persons and of occupations that are included in the schedules of
commitments should qualify to obtain entry visas.

2. Establishing a special category of visas, “GATSvisas’, to implement GATS commitments.
3. Issuance of automatic or multiple-entry GATS-related visas (for long duration)

4. Provisions for short-term exemptions from visa requirements for service providersin certain
occupations

5. Simplification of administrative procedures and requirements

Sectors of export interest to developing countries and further sectoral negotiations

In general, experts stressed the importance of the identification of sectors of interest to
developing countries and barriers to their exports for which further liberaization could be
negotiated. However, one participant felt that this addressed only one side of the coin and not
necessarily the most important one. Rather, the importance of infrastructure services in developing
countries should be addressed in order to provide reasonable access conditions for investors and
human capital and expertise in these infrastructural services (including transport,
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telecommunications, financial services).

Sectora negotiations should be built on the effective application of Articles 1V and XIX of GATS
and take into consideration three sets of interrelated issues important for developing a positive
agenda of future negotiations on services:

Firgt, in which sectors should developing countries undertake commitments in order to strengthen
their domestic service sector capacity and its efficiency and competitiveness, inter alia, through
access to technology on acommercial basis? In this respect, national policy objectives of individual
members, both overall and in individual sectors are important in order to define sectors that will
improve the infrastructure and the means of delivery of many services, such as basic
telecommunications and transport. Here, due attention should be paid to the Annex and the
protocol on basic telecommunications. Similarly, when formulating a negotiating position in
transport, consideration should be given to the revision of the Annex on Air Transport and the
negotiations on maritime transport. Further consideration should also be given to existing national
strengths and weaknesses to improve market access for specific sectors and modes of supply
highly dependent on such infrastructure).

The second set of issues relates to how to obtain substantial commitments from trading partners
in the services sectors and modes of supply of export interest to developing countries. For the
preparation of the next round of negotiations, a clear identification of those services sectors as
well as existing and potential barriers to the dominant mode of supply is needed. It is adso
important to determine whether the limitations to market access (stated by Article XV1) and to
granting national treatment (Article XVI11), as shown by the existing commitments of developed
countries, are consstent with the provisions of Article IV (Increasing participation of developing
countries) and XIX (progressive liberalization).

Thirdly, competition policies are particularly important where a concentration of operators exists,
given the exemptions from the competition rules that national operators may enjoy in certain
markets, and aso with respect to the port practices. For the latter, local content requirement could
support liberalization of access to foreign operators as well as bringing them in line with the
general trade practices.

The following sectors, which have been examined at UNCTAD expert meeting in 1997-98, could
be of particular importance for building domestic supply and export capacities in developing
countries:

Tourism services: Recent trends in the tourism sector show the importance of this sector for
developing countries. A well-developed physical infrastructure is an important condition for
accelerated growth of in-bound tourism. In addition, awell developed transport infrastructure for
international access and modernisation and expansion of these services domestically would
facilitate access to new destinations within each country. Many countries, in particular LDCs, are
suffering from the lack of technology and skills to use new technol ogy-based marketing tools and
take advantage of new business techniques. Lack of access to the Internet in many developing
countriesis abarrier for an increasing number of independent travelers to electronically access
relevant information on local services providers and to purchase the travel packages directly from
them.
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The movement of consumers is the dominant mode of supply in tourism. Many barriers in other
sectors and other modes of supply affect consumption abroad. The limitation on air access for air
carriers from many developing countries to the most important originating markets constitutes one
of the most import barriers to overcome, especially for countries that are geographically distant
from these markets, such as small island countries. However, the main barriers affecting the
dominant mode are visarestrictions, foreign exchange controls and lack of access of developing
country suppliers to GDS (General Distribution System) in order to sell directly their services.
Business operators as well as individual service providers also face visa restrictions to conduct
businesses. Anti-competitive practices affecting business operations from devel oping countries
arise as a result of the dominant position of suppliers that own and control the GDS. Such
practicesinclude: lack of neutrality of screen display, high cost for non-members of GDS, limited
access to information due to encrypting codes. In some developed countries licensing and
ownership requirements give preference to nationals and restrict the commercial presence of
foreign tour operators and travel agencies.

Health Services: For developing countries, this sector is particularly important because of its
socid dimension. Thus, in order to strike a balance between the social and commercial aspects of
hedlth services, equity, accessibility and efficiency have to be maintained, and foreign suppliers of
health services need to be supportive of national health development programmes. The benefits
derived from trade in those services could be used for improving the health and living conditions
of the population. The stuation in least developed countries requires special attention to prevent
afurther eroson of these countries capacitiesin health services resulting from brain drain and lack
of access to new technologies. Building export capacities in health services depends on policies
amed at identifying niches, i.e. specific health care services, technologies and products in which
the country could have a comparative advantage. This could then result in an optimal mix of
different modes of supply of these services. On the other hand, target markets have to be
identified. In thisregard, cultural and linguistic affinities and geographical proximity may play a
very important role.

Most transactions in international trade in health services rest upon the movement of consumers
for medica trestment and educational purposes, thus, consumption abroad is the dominant mode
of supply. Some developing countries have established a link between tourism and the provision
of hedlth services. To improve access to local health institutions for foreign patients agreements
need to be established with insurance companies that guarantee the portability of health insurance
(i.e. the validity of the insurance abroad) which could be a subject for further negotiations.

Asin the case of tourism, visaregtrictions and foreign exchange controls are predominant barriers.

The movement of natural persons as service suppliers, including medical, paramedical personnel
and nurses, are of paramount importance in terms of both the number of providers moving across
borders and associated trade flows. Main barriers include quotas, economic needs tests,
recognition of qualifications, licensing procedures, and nationality and residence regquirements.
Redtrictions to commercia presence range from the total exclusion of foreignersin the market to
limitations on the type of legal entity or the participation the foreigners in the board of directors,
aswell asthe ban of professond practice by foreignersin those establishments. Medical insurance
companies aso face the above limitations. Telemedicine, showing an increasingly growing trend,
may be affected by restrictions on medical practice through electronic means. Many domestic
regulations as foreseen by Article V1.4 need to be adapted to eliminate de facto restrictions to
markets access.
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Computer-related services: These services encompass software development, database
management, Internet-related services, simple data entry, customer call centers, medical record
management, hotel reservations, credit card authorizations, remote secretaria services, mailing
list management, indexing and abstracting services, research and technical writing, or technical
transcription. The introduction of information technologies in many sectors is leading to an
absolute growth in demand for software and related computer and back-office services, where
some developing countries have demonstrated a comparative advantage. The demand for these
types of services is generated by foreign offshore services suppliers, airlines, brokerage firms,
credit card processing companies, financial institutions, insurance companies, and marketing
businesses. These trends contribute to a growing demand for software services exports from
developing countries, including the demand for temporary visits of experts to offer on-site
services. The production and ddlivery of computer-related servicesis affected by the development
of telecommunication networks and the growth in interconnection facilities. All four modes are
relevant for supplying these types of services.

The increasing international trade in computer-related services and the growing participation of
some developing countries in these markets show that there are only few barriers facing suppliers
from developing countries entering the developed country markets. As this sector matures, certain
practices by established integrated services suppliers may affect the position and market entry for
new service providers from developing countries. At present, market access and national
treatment for cross-border trade has remained relatively open, but potentially new domestic
regulations and anti-competitive practices may have a trade restricting effect. Commercial
presence is important for building the physical capacities for the production and delivery of
computer-related services. Therefore, all barriers contained in Article XV1 of GATS are relevant
in this respect. Mode four - movement of service providers as natural persons - is important as
well, particularly for providing customized services, however, this remains the most restricted
mode of trade in terms of market access, facing the typical problems for the movement of natural
persons as services suppliers.

Environmental services: Trade in environmental services appears to be relatively free of
restrictions compared to other service sectors. The preoccupation of exporters of such services
would seem to be with the need to obtain greater market access in terms of commercial presence.
Unlike in many other service sectors, exports of environmental services involve considerable
investment in the importing country and thus ownership and control become a significant
consideration. Movement of natural personsis aso relevant. Thus, additional GATS commitments
could offer developed country firms with new market opportunities and provide developing
countries with greater access to such services.

As in other service sectors, trade in environmental services may be affected by lack of market
access in other sectors. Engineering, consulting and analytical services almost uniformly serve as
the vanguard of the provision on environmental services. Liberalization would therefore include
severa sectors in a package, where both developing and developed countries could find atrade
interest.

However, the benefits from such liberalization, both in terms of the trade interests of the exporter
and the objectives of the importing country related to environmental protection and building
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domestic capacity, may not be realized if some pre-conditions are not satisfied. Appropriate
domestic environmental legidation has to be developed and enforced and economic incentives
have to be set up to generate a sustainable demand for environmental goods and services. A gap
exists in developing countries between their environmental needs and the resources available to
satisfy them. International cooperation and financing hold a key to enable developing countries
to address their most pressing environmental problems.

Education and information may favour more sustainable approaches from public authorities,
producers and consumers. Political willingness and leadership play a crucia role in making it
possible to devote efforts and resources to environmental improvements. Governments have an
interest in ensuring that environmental policy decisions are the result of a participatory process.

Strengthening capacities in the environmental services sector in developing countries - while
primarily amed a addressing and eventually solving environmental problems - may also result in
their ability to become international providersin thisfield. It can also contribute to increase their
capacities to meet environmental requirements in the importing markets, become more appealing
destinations for foreign direct investments, have easier access to capital, and strengthen other
domestic sectors, such as tourism.

Some developing countries have proved to be able to build up a solid environmental services
sector which has helped them in dedling with environmental problems. As “by-product” they have
also been able to export their services abroad.

The environmental services sector presents equity problems similar to those faced in the health
services sector. In the environmental sector, as well as in the health sector, ultimately all
considerations point to the need for governments to provide a strong and effective regulatory
framework for the private actors involved in providing environmental services. Developing
countries may therefore wish to set up some conditions under which domestic and foreign private
companies can operate, which could be reflected in qudifications to GATS market access
commitments. These could focus on measures to ensure equity (e.g. maximum prices for
consumers, percentage of profits that should be reinvested in the infrastructure), or capacity
building (e.g. technology transfer, training of personnel, minimum local content, etc.), in
conformity with GATS Articles IV and XIX.

Priority areas for further research

Further research on the liberalization of trade in services is needed to help developing countries
identify their export interests, elements necessary for pursuing export-oriented development
policies, and effective or potential trade barriers that could be negotiated multilaterally. On the
other hand, the analysis could show the important infrastructural role that selected services sectors
play for building human capital and attracting investment.

To summarize, the following topics have been suggested for further research and analysis:
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Identification of sectors of export interest to developing countries and barriers to their
exports, for which further liberalization could be negotiated;

ways of facilitating further commitments on services through the movement of natural
persons with or without commercial presence;

Identification of eements of an emergency safeguard clause from the devel oping countries
perspective;

How to ded with government procurement in the services sector, from the point of view
of developing countries;

How to take into account the development dimension in future disciplines on the use of
subsidies concerning services,

Identification of actions to put the provisions of Article IV into practice and classification
of itsrelation to Article X1X;

Ways to overcome infrastructure deficiencies which hamper the development of some
service sectors in developing countries.

Under what economic conditions and regulatory regimes would developing countries be
able to maximize gains from liberaization in the various services sectors.
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ELECTRONIC COMMERCE

In the context of possible multilateral negotiationsin the area of €lectronic commerce, a number
of issues of concern have been raised at the Ad Hoc Expert Group meeting and will be elaborated
in the following:

- The scope and definition of electronic commerce;

- Possible approaches for including electronic commerce in the WTO framework (GATS
Telecommunication Annex, GATS Art I, I, I11, IV, VIII, IX, XIV, XVI, XVII; TRIPS, ITA,
GPA);

- Legal aspects related to electronic commerce (recognition of electronic contracts and digital
signatures, liability, privacy of information, security of the transaction);

- Intellectual property rights aspects (copyrights, trademarks, domain names);

- access to infrastructure necessary to participate in electronic commerce (in particular, for
developing countries);

- human resource development and transfer of technology;

- financia (and other economic) implications of electronic commerce for developing countries
(e.g. fiscal revenues).

Background

Electronic commerce is currently understood as a way of conducting business mainly using the
Internet.”® It can involve (a) the transmission of information, products or services for sae, (b)
the transactions for the purchase of aproduct or service which is delivered by other means, or (c)
the actua provision of the service (and in some cases agood) by electronic means via the Internet.
In 1997, Internet-based transactions were estimated at US$8 to 9 hillion. Researchers have
forecast that this number could rise to as much as US$ 400 billion by 2002.%

The exponentia growth of the Internet has given more importance to electronic commerce than
could have possibly been foreseen when the Uruguay Round Agreements were negotiated.
Therefore, issues related to electronic commerce were only taken up in 1996 by the first WTO
Ministerial Conference, which adopted the Ministerial Declaration on Trade and Information
Technology Products. According to the Declaration, WTO will work towards achieving the
objective of “maximum freedom of world trade in information technology products’. The
Agreement on Information Technology (ITA) removes a range of tariffs on products related to
information and telecommunication technologies, including many infrastructure products essential
to electronic commerce. At the second WTO Ministerial Conference (Geneva 1998), Ministers
adopted the “Declaration on Global Electronic Commerce”’ and urged the General Council “to
establish acomprehensive work programme to examine al trade-related issues relating to global
electronic commerce’. They reaffirmed that, at least until the next WTO conference in 1999,

6 Other means such as tel ephone, fax or television can be (and are) also used for commercia e ectronic
transactions. However, the advantages of the Internet such asitstime- and spacel essness, high communication potential,
low cost and multimedia features have made it the predominant instrument for conducting el ectronic commerce.

4 See UNCTAD document “Implications for trade and devel opment of recent proposalsto set up aglobal framework
for electronic commerce” (TD/B/COM:3/17, p.2).
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members would “continue their current practice of not imposing customs duties on electronic
transmissions’.

At its Special Session in September 1998, the General Council established the work programme
on electronic commerce, which will be carried out (under continuous review by the General
Council) by the following WTO bodies. Council for Trade in Services, Council for Trade in
Goods, Council for TRIPs and Committee for Trade and Development. Each of the bodies will
examine a set of issues related to electronic commerce. The General Council will conduct an
interim progress review by 31 March 1999. The bodies shall report or provide information on their
work programme by 30 July 1999.

Key issues from the development perspective
Scope and definition of electronic commerce

According to one of the experts, electronic commerce (thereafter e-commerce) will rapidly
become a sgnificant component of international trade: a number of estimates indicate that, in the
next four years, the value of international e-commerce flows could grow to US$ 400 billion, i.e.
closeto 10 per cent of total trade flows. According to aWTO estimate, the value of digitalised
information produced could represent 30-35% of GDP in many economies. However, as one
expert pointed out, its effects will be even more profound from a qualitative than from a
quantitative point of view: e-commerce will affect the trade policies and trade competitiveness of
developing countriesin at least four aspects:*®

(1) Market efficiency: significantly lower transaction costs, as well as increased market
trangparency (information on products, prices and contractual conditions being ubiquitously and
ingtantaneoudy available to potential buyers and sellers) will challenge well-established hierarchies
among competitors; smaller players (including small- and medium-sized enterprises) will have
opportunities to compete on global markets; this will affect services markets first, but will soon
trickle down to less information-intensive activities such as manufacturing and eventualy
commodities.

(2) Trade policies: participation in global markets will increasingly depend on access to
information networks, and policy makerswill need to include this element in their projections and
decisons. The effect will be dmost immediate in the area of trade policies (and will be accelerated
by the process of preparations for the WTO Ministerial Meeting of 1999), but will rapidly affect
other areas such as investment and fiscal and monetary policies®. Governments will also find
themsalves under considerable pressure to adapt their legal and regulatory environments to new
ways of exchanging information and concluding contracts. Eventually, they will also need to
consder the socia dimension of e-commerce (for example in the area of education and training).

8 For more details and analysis, see UNCTAD documents TD/B/COM.3/16 and TD/B/COM.3/17.
49 For example, recent proposals in favor of a ‘tax-free e-commerce’ have direct and indirect consequences for
developing countries, most of them are still largely unexplored. Similarly, the anticipated rapid expansion of electronic
paymentsraises novel issuesin terms of money creation, electronic flows of money, and possible subsequent prudential
rules.
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(3) Respective roles of governments and enterprises. in an area characterized by rapid changes (in
underlying technologies, in regulations, and even ‘ business culture’), knowledge will mainly come
from practice. For governments, amaor source of information and understanding of e-commerce
issues will be the enterprises of their respective countries that will have had some experience of
e-commerce and the Internet. In designing their e-commerce strategies and policies, governments
will need to rely on new types of partnerships (and enhanced mutual respect) with the enterprise
sector.

(4) The reationship between dectronic commerce and physical commerce: it was pointed out that
it would be wrong to anticipate that the effects described above will limit themselves to trade in
information-intensive services; a magjor reason why governments and enterprises enter the realm
of e-commerce is that it allows significant reductions in transaction costs. In this regard, e-
commerce issues cannot be delinked from trade facilitation issues, and adequate e-commerce
policies and negotiating strategies will have to carefully weigh the roles to be played by trade-
supporting activities such as customs, banking, insurance and transportation.

Given the dimension and potentia future impact of e-commerce, it is not surprising that the topic
has been added to the list of subjectsto be considered in the WTO process of preparing for future
multilateral trade negotiations. The following broad issues have been raised during the expert
group meeting, and will subsequently be considered, in relation to e-commerce: how can the
existing WTO framework accommodate aspects related to e-commerce; what are the legal as well
asintellectual property rights aspects of e-commerce; and what are the implications of e-commerce
for development?

Treatment of e-commerce within the WTO framework®

One question that was raised during the meeting was how e-commerce should be negotiated
multilaterally: as a single separate issue or as part of a comprehensive negotiation package?
Discussonslargely focussed on the latter and on ways e-commerce could be dealt with within the
WTO framework. Several participants thought that e-commerce should largely be considered
under the GATS, athough the question of how to define goods delivered electronicaly (e.g.
books, recordings, CDS, software) till remains unanswered. In September 1998, the WTO
General Council established awork programme requesting several WTO bodies to examine the
treatment of e-commerce within their respective legal frameworks. These bodies are the Council
for Tradein Services (GATYS), the Council for Trade in Goods (GATT 1994), and the Council for
TRIPs.*

GATS framework®?

% For adetailed discussion on WTO agreements and activities related to e-commerce, see “Electronic commerce
and the WTQO”, WTO publication, 1998.
*! In addition, the Council for Trade and Development has been asked to examine development implications of electronic
commerce, taking into account the economic, financial and development needs of developing countries.

%2 Besides the bodiies and tresties considered in this section, a number of issues related to electronic commerce
may be addressed by other agreements and activities within the current WTO framework: (1) the Information
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As severa participants pointed out, a substantial range of transactions carried out through e-
commerce is aready covered under GATS. These include Internet services and products which
can be delivered as digitalized information, such as financial services, telecommunications,
computer-related services, entertainment, postal and courier services, air transport-related
sarvices, etc. Within the GATS framework, the most relevant modes of supply are “ cross-border
supply” (mode 1) and “ consumption abroad” (mode 2). In particular, e-commerce has dramatically
increased the relevance of mode 1 as a means of exporting services. One potential impact of e-
commerce is, however, that if supply through the cross-border mode is preferred to commercial
presence (i.e. the purchasing of the service abroad rather than the supplier setting up shop in the
country), this could reduce the flow of FDI, transfer of technology and employment opportunities
associated with the expansion of such activities.

On the other hand, since the Internet allows the transport of all goods and services that can be
digitized, it blurs the distinction between goods and services and thus calls for effective cross-
border regulation and monitoring. One of the topics that need to be addressed in future work on
the subject is the definition of goods and services related to e-commerce (see above).

The following GATS articles are relevant to e-commerce:

- scope (including modes of supply), Article

- MEN, Articlell

- transparency, Articlelll.

- increasing participation of developing countries, Article 1V %

- domestic regulation, standards, and recognition, Articles VI and V11

- competition, Articles VIII and IX

- protection of privacy and fraud practices, Article X1V

- market access commitments on electronic supply of services, Article XV1.
- nationa treatment commitments, Article XVII.

- trade in telecommunication services, including basic telecommunications and the pro-competitive
principles and safeguards.

- customs duties

- classification issues related to the GATS classification.

Furthermore, as one of the experts noted, the successful conclusion of the negotiations on basic
telecommunications and commitments on liberalization of trade in these services created an
important basis for infrastructure development - a precondition for participating in e-commerce.
Proposas made by the US, the EU, Japan, and the OECD on a global framework for e-commerce
stress that the effective implementation of the two WTO Agreements (on Basic
Telecommunication and Information Technology Agreement) could have beneficia effects on the
development of the technology infrastructure necessary for e-commerce. Both the GATS

Technology Agreement (ITA) (tariff reduction on information and telecommunications infrastructure products); (2)

Agreement on Government Procurement (GPA); (3) Trade facilitation (as new topic on the WTO agenda concerning
the simplification of trade procedures).

% This is particularly relevant for access to technology on a commercia basis, access to distribution channels and
digtribution networks and the implications on sectors and modes of supply of export interest for developing countries.
Thisto be considered in the perspective of fostering a domestic competitive sector in developing countries.
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Telecommunication Annex and the Agreement on Basic Telecommunication Services could
provide aframework for further incorporating e-commerce-related issues. For example, the Annex
could be enhanced to explicitly include the use of the Internet for transactions.

GATT 1994

The following topics that relate to e-commerce are addressed by the GATT rules and will be
further considered by the Council for Trade in Goods:

- market access for and access to products related to e-commerce

- custom valuation, custom duties, other fiscal issues and licencing procedures, in particular on
the implementation of Article VIl of GATT 1994

- issues arising from the application of the Agreement on Import Licensing

- standards

- rules of origin

- classification issues.

At the WTO Ministeria Meeting in Singapore (1996), 42 countries signed the Declaration on
Trade and Information Technology Products (ITA), which reduces tariffs to zero on a number of
information  technology-related products (computers, telecommunications equipment,
semiconductors, semiconductor manufacturing equipment, software, and scientific instruments).
This accounts for 93% of world trade in information technology products. Since then, two more
Members joined the Declaration and severa have expressed interest to join in the future.
Discussons are currently held at WTO to extend the Agreement and include another major range
of IT and telecommunications products. As one of the experts noted, these are steps in the right
direction regarding the incorporation of e-commerce into the WTO framework.

TRIPS

The TRIPS Agreement addresses the following aspects of e-commerce:
- protection and enforcement of copyrights;

- protection and enforcement of trade marks;

- new technologies and access to technol ogy.

The TRIPS Agreement includes the traditional principles of international copyright law of the
Berne Convention, and enforces the application of, for example, the right of reproduction which
isrelevant even in adigital environment.

The advent of the Internet poses new problems which have not (yet) been addressed by the TRIPS
Agreement. For example, although the Agreement covers the protection of copyright and
trademarks, which apply to electronic transmissions, it does not specify how to deal with
unauthorized downloading and distribution. Two tresties have recently been established in WIPO
(see below) that are relevant to this and need to be taken into consideration by the TRIPS
Agreement in future negotiations.

Legal aspects related to e-commerce

58



One of the experts elaborated on the main legal issues that arise in relation to e-commerce. These
include: privacy of information, authentication of identity, security of the transactions, liability and
the jurisdiction (of the buyer or seller) that applies to the transaction. The advent of e-commerce
poses a considerable challenge to existing regulatory frameworks, given that is transcends space
and therefore territoria jurisdictions. This makes it difficult to determine where a transaction has
actualy taken place. Jurisdiction is mainly an issue in business-to-consumer transactions since
business-to-business transactions usualy refer to the jurisdiction that applies to the business
contract. >

According to one of the participants, legal obstacles to electronic commerce are mainly found
outside the actua field of e-commerce. These obstacles and problems have to do with the
increasing use of new technologies resulting in the gradual disappearance of paper, and the fact
that traditiond legal systemsin all countries are based on the rule of written evidence as physical
support, the production of documents, the existence of original and signed documents, and on
concepts which have no direct equivalence in e-commerce.

Although relevant legidation is till pending in most countries, in 1996 UNCITRAL™> has
developed aModd Law on Electronic Commerce that could serve as a benchmark in developing
national legidation. It provides a set of internationally acceptable rules which can be used by
Governments to enact legidation in the area of e-commerce. It also provides guidelines to
individua traders on preparing contracts and removing some of the legal barriers to electronic
trading. The Modd Law uses the term “electronic commerce” but refers to any electronic means
of communication such as EDI, electronic mail, the Internet, as well as less sophisticated
techniques of telecopy and fax. In this context, it “applies to any kind of information in the form
of adatamessage used in the context of commercial activities’. The Model Law does not cover
every aspect of e-commerce, it is rather considered as a framework law that countries can use
when establishing their laws and regulations on e-commerce. The Model Law is now to be
complemented by a number of more specific devices dedling particularly with electronic
contracting and authentication issues.

Besdesthe UNCITRAL €fforts, there are other approaches towards facilitating the legal aspects
related to e-commerce.® The main objectives common to all effortsisto develop approaches that
can be adopted internationally concerning the legal validation of electronic contracting and
electronic authentication procedures.

The setting up and implementation of a lega framework for e-commerce poses a particular
problem for developing countries given that they often have week regulatory frameworks and little
enforcement capacity. Nevertheless, it is akey aspect in promoting participation in e-commerce
at the domestic level. Hence, technical assistance provided in this areas (as well as in the

% TheEU, in arecently (November 1998) proposed new legislation to remove restrictions on electronic contracts,
requires that companies offering online services should be regulated by the country where they are established
(“country of origin™), and not, for example, where their web site host or computer islocated or where the serviceis
received.

% United Nations Commission on International Trade Law

% The UNCTAD document UNCTAD/SDTE/BFB/1 (1998) provides a good overview of the status of legal aspects
related to e-commerce.
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intellectual property rights area) is key to a successful integration of the developing countries.

In summary, experts stressed that in order to be able to make fully use of electronic commerce,
a legal framework has to be established. This framework needs to be truly international since
traditional law choices of jurisdiction based on territoriality are irrelevant in cyber space.

Intellectual property rights aspects

According to one of the experts, there are two key issues that are crucia in the intellectual
property rights area for the future development of e-commerce: (a) the protection of copyright
and related rights and (b) the protection of domain names and trademarks. As domain names are
not yet fully protected under most trademark regimes, there is scope for misuse by external parties
which can affect the value of trademarks. Other aspects include on-line business, such as online
delivery of audiovisual and software services.

Many of the aspects related to intellectual property rights have adirect link to legal aspects. For
example, which legidation (on copyrights, trademarks and related distribution and licensing
arrangements) should be applied in a borderless global el ectronic marketplace?

Besdesthe WTO TRIPS Agreement, two international treaties that address these problems have
been concluded under WIPO in 1996: (1) the WIPO Copyright Treaty, and (2) the WIPO
Performances and Phonograms Treaty. They go beyond the Berne Convention and the TRIPS
Agreement and include provisions on the right of communication, circumvention of technological
measures and integrity of rights management information.

Development aspects

Severd points were raised in the meeting which referred to the development dimension related to
e-commerce. For example, it was mentioned that a number of Governments and intergovernmental
organizations have put forward proposals to create a global framework for e-commerce. They
stress the need for international coordination in the adaptation of existing commercial laws and
regulations in order to provide a consistent and transparent legal environment for e-commerce.
A common aspect of these proposalsisthat the private sector should take alead role in developing
this framework. In particular, self-regulation by the private sector is being encouraged in areas
such as standard setting, information security, and content management.

Since these proposals were put forward by developed countries, they do not contain the
development dimension of eectronic commerce. However, in order to make sure that e-commerce
becomes a beneficia tool for al countries, developing countries need to participate in these
discussions from the early stage to make sure that issues important from a development
perspective will be taken into consideration in any new proposal. These include the potential
benefits of e-commerce for developing countries, infrastructural aspects and connectivity, human
resources needs, and financial aspects.

New business opportunities through e-commerce
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As has been pointed out by several experts, the potential benefits of e-commerce for developing
countries could be considerable. The Internet will facilitate (and make available) many professional
and business services, health and education, tourism, software, entertainment, and financial
services. In some of these areas, developing countries could substantially increase their export
capabilities. The Internet allows commercial activities to be conducted without the heavy cost of
establishing and maintaining physical stores and inventories. Experts predict that the current trend
towards globa commodity pricing of telecommunications services (e.g. bandwidth) will equalize
telecommunications costs much sooner than expected and thus make low-wage countries very
competitive providers of arange of information technology services.

The Internet provides developing countries with the opportunity to obtain hitherto inaccessible
and unaffordable information. For example, many governments and international agencies involved
in trade promotion provide free access to a great deal of useful information on international
markets. The resulting transfer of know-how could stimulate the expansion of exports of services
from developing countries and assist in their integration into the world trading system.

E-commerce will alow people in developing countries to offer their skills in world markets
without having to leave their countries. This reduces brain drain and allows countries to benefit
from alow cost/high-tech comparative advantage. The Internet permits businesses to advertise
their services globally and at low cost. Export opportunities for developing countries in long-
distance labour-intensive services (such as computer-related services, back-office services) have
been estimated to have the potential to double the total commercial services exports of developing
countries from their 1993 level of US$ 180 hillion.

Especidly for SMEs, the advent of e-commerce provides new opportunities since they are now
able to tap into global markets for suppliers and customers. In the virtual world of the Internet,
business size is no longer an indicator of the geographical reach of a company’s customers or
activities. This could considerably improve the competitiveness of many companies in the
developing world. However, as was pointed out by one of the participants, more research is
needed in this area.

The current use of the Internet by SMESs in developing countries (and elsewhere) is still limited.
They mainly use it for getting access to business information and for communicating with their
customers (e-mail). Home pages on the web are maintained but with little content and mainly as
amarketing tool. A magjor barrier for SMES to developing e-commerce capabilitiesis their lack
of in-house technical knowledge and expertise. The use of new technologies requires new skills
which poses a greater problem for devel oping countries given their lack of training capacities.

Infrastructure
Participants agreed that access to telecommunications and information infrastructure is akey issue
for developing countries, in order to be able to participate and benefit from e-commerce, since

many developing countries suffer from inadequate infrastructure and insufficient information
technol ogy.
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During the past few years, Internet connectivity has shown exponentia growth rates, with higher
growth ratesin the developing world. It has improved in many parts of the developing world and
nearly every capitd city in Africais connected to the Internet today.>” Nevertheless, there are still
sgnificant disparitiesin the level of Internet penetration across regions which directly impact a
country’ s ability to participate in e-commerce. The World Bank has estimated that US$ 50 billion
isrequired in order to bring the average level of African teledensity to that of Southern Europe.
New technologies (such asthose related to the use of satellites) may provide cheaper solutions in
the near future.

Besides the availability of a physical infrastructure, one of the experts stressed that high-priced
services due to monopoly pricing in telecommunications severely restrict access to global
networks. Economies with open competition in the telecommunications sector have on average
five times more Internet hosts than economies without competition, and connection charges of less
than half. Cost of access remains abarrier particularly in Africa

Therefore, it was felt that it is important that governments provide a competitive
telecommunications services environment featuring competition in services, infrastructure and
facilities. Aslong as Internet connectivity remains scarce and expensive, the capacity to participate
in e-commerce (and to, for example, produce, store and disseminate information) remains
concentrated in the devel oped world. In thisregard, an effective regulating body could ensure that
no “natural” monopolies will result from deregulation and privatization (see Chapter on
Competition).

Macro-economic concerns

The economic benefits resulting from e-commerce are said to be many and include a significant
reduction in transaction costs and increased competition. This will improve efficiency, lower
prices and increase quality, thus increasing economic growth and welfare.

Several issues related to the economic impact of e-commerce have been discussed and are of
concern to developing countries. They include theimpact on local labour markets and on customs
and taxation processes, the latter directly influencing government revenues.

The impact of e-commerce on the structure and evolution of labour markets (particularly in
developing countries) is not yet clear. As mentioned above, the spread of e-commerce to
developing countries will create new business and employment opportunities in sectors where
these countries have a particular advantage. These include back-office services, tourism, financia
services, computer-related services, etc. Especially SMEs will gain easy access to global markets
and thus improve their competitiveness considerably, which could lead to growth and employment
creation. At the same time, the need for intermediaries may be reduced which would have a
negative impact on employment. Also, the need for setting up shop in a developing country

57 See African connectivity analysisin UNCTAD document TD/B/Com.3/16 Annex |1. Whilein 1996 only 16
African countries were connected to the Internet, in 1998 75% of the 53 capital cities enjoyed full Internet access.
However, connectivity in rural Africastill remains problematic. By contrast, Internet connection in Latin America
(and Asiad) has experienced explosive growth in the last few years and e-commerce activities are increasing rapidly.
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(commercial presence) versus providing the service online may reduce the inflow of FDI, which
could have negative effects on employment, technology transfer etc.

Revenues resulting from e-commerce are still modest and forecasts differ widely among research
ingtitutions, ranging from US$ 102 billion to US$400 hillion by the year 2002. Nevertheless, all
predictions point to double-digit increases in e-commerce revenues in the coming years.

In this context, the taxation of business transactions implemented through the Internet has been
another important topic of discussion in the international community and was pointed out during
the meeting. The cross-border nature of many electronic transactions raises issues of tariff
treatment, double taxation and tax competition. OECD countries have already made efforts to
address the issue and find an international agreement on Internet taxation.® The extension of
existing tax regulations to cover Internet-based e-commerce is especially important to developing
countries in order not to suffer from a loss of fiscal revenues. In addition, the subject of tax
collection related to e-commerce causes concerns. Besides the importance of tax revenues for the
national budget, developing countries with weak tax collection systems will have to face an
additional challenge when addressing tax collection related to e-commerce.

With respect to customs duties, at the WTO Ministerial Meeting in May 1998, Ministers agreed
to impose a one-year moratorium on customs duties for goods and services ddlivered online.®® This
has been extended until the next Ministerial Meeting to be held in November/December 1999
where the subject will be addressed further.

Concluding remarks

Developing countries will best reap the potential benefits of e-commerce, if they provide a
conducive policy environment for electronic commerce without compromising public policy
objectives; thisincludes the promotion of a competitive tel ecommunications services environment;
the promotion of open standards and interoperability of networks; and the creation of a regulatory
framework for electronic commerce at the domestic level. The private sector needs to take the
lead in the development of technical standards and inter-operability of networks (because many
key elements are till emerging, such as electronic payments; standards need to be consistent
internationally otherwise they become a barrier to trade). Given that key decisions related to the
definition of agloba framework for e-commerce are likely to be taken in the near future, as well
as the speed with which technology progresses, an active participation of developing countriesin
e-commerce from early oniscrucial.

% On October 7-9, 1998, ministers from 29 OECD countries agreed at a conference held in Ottawa on a number of
general principlesto guide the taxation of e-commerce. Among thoseis the agreement that indirect taxes are being
levied on the basis of where goods or services are consumed, not where they are produced, thus following traditional
tax principles. Mgor differences between national tax regimes among the countries have made it difficult to agree on
more concrete subjects.

% This does not refer to physical goods purchased through the Internet and delivered by traditional methods. Here,
existing rules continue to apply.
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Priority areas for further research

What are the economic gains from using information technologies in trade (cost savings,
access to information/markets/products, new market niches, technology transfer) from a
development perspective?

The potential of electronic commerce for SMEs entering international trade;

The impact of eectronic trade on other modes of supply, including the movement of natural
persons and on commercial presence.

What are the traded products and services of concern to developing countries affected by
e-commerce (and to be discussed or defined in WTO)?

What are the implications of using electronic means for (1) customs and taxation and (2)
government procurement from a developing country perspective?

What are the implications of e-commerce on intellectual property protection in developing
countries?

How can developing countries secure a legal framework for trade liberalization without
infringing on their freedom to pursue legitimate domestic obligations (for example, with
regard to the issue of self-regulation vs. government intervention, or the increased role of
the private sector in e-commerce)?

Which sectors of export interest to developing countries could be strengthened by the
growing trend in e-commerce?

What is the impact of e-commerce on commitments negotiated under the GATS cross-
border mode of supply?
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ANTI-DUMPING

Although no maor review of the Agreement on Anti-Dumping is foreseen, the discussionsin the
Ad Hoc expert group meeting showed that anti-dumping laws and regulations are among the most
pressing areas for reform. The following concerns were raised during the discussions and will be
elaborated in this section:

. The consderable number of loopholeseft by the AAD, which have resulted in anti-dumping
action becoming the preferred means of imposing restrictions on imports,

. The considerable increase in the number of anti-dumping cases (especialy against
developing countries) since the conclusion of the Uruguay Round;

. The issue of anti-circumvention;
. The relationship between anti-dumping and competition policies;

. The questioning of the economic reasoning behind and impact of anti-dumping actions.

Background

Anti-dumping actions have been taken since the beginning of the 20th century, and Article VI of
GATT sets out the basic rules under which countries are permitted to impose duties on imported
products which are considered as "less than the comparable price, in the ordinary course of trade,
for the like product when destined for consumption in the exporting country”. In order to have
aclear interpretation of these rules with a view to obtaining a more uniform application, an anti-
dumping code was negotiated in 1967 (Kennedy Round), and again in 1979 (Tokyo Round).

During the Uruguay Round of multilateral trade negotiations, efforts were made to address
problems that had arisen in specific cases and from the interpretation of previous rules, largely
aiming at harmonization; and to reform the existing legisation. The resulting Agreement on
Implementation of Article VI of the GATT 1994, or smply called the Agreement on Anti-
Dumping Measures (AAD), sets out new methodological (e.g. for the calculation of dumping
margins) and procedura rules (e.g. for conducting anti-dumping investigations) and requires more
transparency in undertaking anti-dumping measures.

The AAD does not foresee any substantive review nor the specific possibility of amendments. The
Committee on Anti-Dumping Practices, set up under the AAD, only undertakes annual reviews
which are routine as provided for under Article 18.6 of the AAD. Members are obliged to notify
their national anti-dumping legislation to the Committee. As of 29 October 1998, 83 WTO
members had submitted notifications regarding their national anti-dumping legislation, of which
25 had notified that they had no anti-dumping legidation.®* The Committee reviews the
notifications of legidation during its regular meetings. It refers technical issues regarding the

See WTO document G/L/268 of 5 November 1998.
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implementation of the Agreement to the Ad Hoc Group on Implementation, which holds biannual
meetings to discuss the topics and makes recommendations for consideration by the Committee.

Key issues from the development perspective
Anti-Dumping action as the preferred means to impose restrictions on imports

Severa participants commented on the fact that, among the various contingency protection
measures (often termed "trade remedies’) alowed under the GATT, anti-dumping action has
become a preferred means to impose restrictions on a country’ s imports. This can be explained
by looking at the nature of the AAD.

The AAD provides a series of procedural guidelines aimed at reducing the scope for arbitrariness
and uncertainty. Neverthdess, there are till many ambiguities and “loopholes’ which make it easy
for countries to impose anti-dumping duties on imports. Anti-dumping investigations are normally
initiated by the national authorities at the request of the private sector (i.e. the domestic industry
concerned). This usualy has led to a variety of competition-reducing outcomes, including the
imposition of duties, undertakings to raise prices, replacing existing restrictions or acting as
additional barriersto trade. The adverse impact is much greater than the actual trade involved,
even the initiation of an anti-dumping investigation can have an immediate impact on trade flows
as it prompts importers to seek alternative sources of supply. In some cases, the recourses to anti-
dumping actions are just to “harass’ importers as the petitioners know that the outcomes of the
anti-dumping investigations would likely to be negative (e.g. no finding of material injury). In this
context, one of the experts noted that some large firmsin certain sectors have become the major
users of anti-dumping measures and have incorporated anti-dumping practices into their overall
strategies.

In order to limit the abuse of anti-dumping actions, the AAD provides for the determination of
“standing of complainants’ by the importing country’ s administering authorities. Although the
AAD requires amore active involvement of the administering authorities of importing country
prior to the initiation of an anti-dumping investigation,® it should be noted that while the AAD
fixed thresholds for achieving “standing” to complain these are lower in practice then indicated
in the AAD.%? As a result, producers which are “related to the exporters and importers’ are
excluded from the caculation, this leaving the effective thresholds (i.e. standing) below the 50 per
cent and 25 per cent asprovided for in the AAD. As the process of globalization advances more
firmswill be involved in both domestic and foreign production of the same product and thus, there
will be atendency for these thresholds to be further eroded over time.®®

®! See, Article 5.4 of the AAD.

82 Thisis mai nly due to the interpretation of the term “related” as provided for in footnote 11 to Article 4.1
(i) of the AAD.

& Inthis regard, particular concern should be expressed with respect to the footnote to Article 1 (2) of the
WTO Agreement on Rules of Origin which explicitly excludes from its scope of the application the definition of
domestic industry in anti-dumping proceedings as this may allow the administering authorities to continue to use
arbitrary standards for determining whether a domestic producer isreally “domestic’.
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The unique provision of the AAD regarding “standards of review “ shelters domestic decision
makers from the WTO dispute settlement mechanism to a greater extent than the other
contingency protection agreements, thus adding to its appeal to protectionist interests.

Asaresult dl of the above, anti-dumping measures have become the main instrument for dealing
with adverse effects of trade liberalization.

Small firms, particularly new entrants from developing countries, are especialy hurt by such
measures: first, because as new entrants they usually are obliged to keep prices low and thus
expose themselves to accusations of dumping; and second, because such enterprises are less able
to (i) fight off such cases in the political and bureaucratic arenas, or (ii) absorb the economic
impact that resulting from such measures.

One expert reported that an OECD study has shown that 95 per cent of the anti-dumping cases
are actudly related to safeguard aspects (i.e. increased imports), and that per cent of the cases are
related to anti-competitive practices (i.e. predatory or strategic pricing). Another expert noted
that anti-dumping measures are usually applied with long durations, for example, 95 per cent of
the US measures, 28 per cent the EU measuresand 67 per cent of Canadian measures lasted more
than 5 years.

Severd participants suggested that more problems with the implementation of the AAD will have
to be expected once the Agreement on Textiles and Clothing (ATC) will be terminated. Therefore,
solutions to prevent further misuse of anti-dumping measures should be found before that.

Another mgor problem with the use of anti-dumping measures is the uncertainty involved for the
industry placed under adumping order. The actual duty imposed is normally unknown until alate
stage in the process and this has led in the past to bankruptcy of firms which expected a much
lower duty. Hence, according to one participant, anti-dumping has a much stronger effect on trade
based on this inherent uncertainty aspect. On the other hand, one participant argued that the actual
effect on trade flows was not significant, citing the US as an example.

Changing patterns of anti-dumping initiation

One of the experts presented a short overview of the number of anti-dumping cases and their
initiating countries. Before the UR, the four major users of anti-dumping measures were the
United States, the EU, Canada and Australia. For example, between 1 July 1985 and 30 June
1992, these four accounted for more than 80 per cent of initiated cases. During the period 1987
to 1996, nearly 2000 anti-dumping cases were initiated and 70 per cent of those cases were
initiated by the United States, the EC, Canada, Australia and New Zealand.

This pattern has changed considerably during the 1990s. Developing countries-initiated cases have

increased sharply. Particularly since 1995, developing countries have actually overtaken
industridized countries and have initiated almost two-thirds of these measures, whereby most of
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them are directed against other developing countries® Of the 842 anti-dumping measuresin force
as of mid 1997, 307 can be attributed to the US, 200 to all developing countries and 157 to the
EU.

Many developing countries have promulgated anti-dumping legisation (even though thisis not
required by the WTO), often with the encouragement of certain interests in developed countries,
which wish to consolidate the anti-dumping system in the WTO. Many developing country
producers view anti-dumping duties as ameans of compensating for the liberalization of tariffs and
quantitative restrictions and other non-tariff measures, and vested interests in the use of anti-
dumping measures are rapidly evolving in developing countries. In this respect, they have
followed the pattern of industrial countries which, in the past, aso resorted to anti-dumping
measures as they saw reductions in their tariffs and quota restrictions. In particular in Latin
America, there has been alarge increase in anti-dumping actions in the 1990s as a result of strong
trade liberdizations® In addition, in countries that appreciated their exchange rate regimes, anti-
dumping was one way to reduce foreign competition in sensitive industries as well as current
account deficits resulting from external shocks.

According to research carried out by one of the experts, while the number of anti-dumping actions
taken by developing countries has gone up, that of developed countries has gone down since the
mid 1990s. For example, US-initiated anti-dumping cases declined from more than 60 per year in
1992/93 to 16 in 1997. Similar trends can be observed in Australiaand the EU. Thisis partly the
result of an increasing redization in these countries that anti-dumping action can actually counter
their own policies as well as an increasing number of industries using imported inputs and
therefore with little interest in restricting imports.®

At the same time, thereisan increasing split of opinion within developed countries’ industries on
the use of anti-dumping action, partly as a response to the increasing action taken by other
countries. While the traditional users of anti-dumping measures (e.g. the steel industry in the US)
gtill prefer weak regulation which permits easy use of anti-dumping action, exporters favour more
strict regulation, especially with respect to their main export markets.

Recently, another mgjor initiative by the United States steel industry has emerged to restrict low-
priced imports through anti-dumping actions. These items are usually low-priced as a result of
currency devaluations and thus, not dumped in the sense of the AAD; however, other countries
may be forced to dump to compete. It is aso expected that the phase out of the MFA-type of
guantitative restrictions as provided for under the ATC will lead to a proliferation of anti-
dumping duties in that sector.

The use of anti-dumping measuresis highly cyclica and tends to correlate with the ups and downs

% The main initiators among the developing countries are Mexico, Argentina, Brazil, South Africa, India,
Korea, Colombia, Indonesia, Turkey, Peru, the Philippines, Malaysia, Thailand and Venezuela.

€ See Guasch and Rajapatirana (1998). Another interesting observation is that an increasing number of cases
in Latin Americais against each other.

% See M. Fi nger (1998), “GATT Experience with Safeguards: Making Economic and Political Sense of the
Possibilities that the GATT Allows to Restrict Imports”, World Bank.
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of specific commodity markets. So far, no signs of an increase of anti-dumping cases as a result
of the Adan criss have been noted. It was pointed out, though, that the currency devauationsin
many Asian countries as aresult of the crisisincreasesthe risk for these countries of being charged
with anti-dumping duties, thus aggravating their economic situation.

The mgority of anti-dumping cases are directed against exporters from developing countries. In
1997, out of 239 initiated cases, 143 were targeted at developing countries and countries in
trangition.*” Hence, the negative effects resulting from anti-dumping action is increasingly being
felt by producers from developing countries.

The costs of implementation of these measures - related to the administrative procedures involved
- are quite substantial for developing countries. It was pointed out that, in particular, for small
devel oping countries, the implementation of anti-dumping action requires the establishment of
appropriate regimes and institutions, which is costly.

Anti-circumvention measures

Globalization has seen an evolution in the strategies and motivations of firms in selecting the
modes for penetrating foreign markets. As a response to globalization, anti-dumping measures
have also been used by domestic, non-globalized firms to challenge multinational producers, in
particular to different techniques employed by the multinational firms to influence corporate
decisions on the location of production facilities. In this context, legislation dealing with the
circumvention of anti-dumping duties has been amatter of particular concern. Anti-circumvention
messures refer to Stuations where firms liable to pay anti-dumping duties are avoiding such duties
by () establishing “screwdriver plants’, i.e. an assembly operation in the importing country, from
imported parts, (b) shifting the final stages of production to another country, and (c) introducing
minor modifications to the product subject to dumping action.

The question of whether such measures should be permitted, and if so according to what rules,
could not be resolved during the Uruguay Round and negotiations are continuing according to the
Marrakesh Decison on Anti-Circumvention. So far, member countries have not even yet reached
aconclusion on the definition of circumvention, in their discussions in the Committee. Opponents
of anti-circumvention measures consider that there is no need for such legidation and that the
problems of so-called “circumvention” can be addressed as a problem of rules of origin and/or
customs classification.

Lack of economic rationale behind anti-dumping

The problem of justifying anti-dumping on economic grounds was raised by various participants
during the meeting. According to one expert, although the concept of trade liberalization builds
on economic theory, WTO rules do not take into consideration economic criteria for distinguishing
contingency measures. For example, athough the potential economic impact (on the national

7 WTO Annual Report 1997.
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economy) of using either safeguard measures or anti-dumping measures differs considerably, a
country may use either one even if one implies higher costs for, for example, domestic users of
imports. However, while safeguards cost much less in terms of national welfare, they also carry
ahigher threshold of proof of injury and must be applied against al suppliers. Thus, anti-dumping
isthe preferred instrument for imposing import restrictions.

From an economic point of view, thereis no logic to anti-dumping measures: the costs are greater
than the benefits for the domestic economy and the population. The AAD requires that injury to
the domestic industry is demonstrated; however, the injury shown is not on national welfare, but
a loss of profits to certain domestic producers. In a study reviewing anti-dumping cases, the
OECD found that anti-dumping measures applied to non-monopolizing dumping have the effect
of protecting suppliers at the expense of consumers and competition.®

Thereislittle economic reasoning for anti-dumping law since, in open trade regimes, there islittle
opportunity to capture monopolistic profits through dumping because other foreign producers
would follow and compete for the market share. In addition, the “dumping” industry would have
to make up for selling below marginal costs.

On the other hand, the potential immediate effects of dumping such as loss of market shares or job
losses are politically sensitive issues whereby governments are put under pressure by vocal
national lobbies and interest groups. Anti-dumping action is often seen as an “escape valve’ to
prevent pressures tempting for protection in one or two sectors from degenerating into general
protectionist initiative. In contrast, any immediate benefits of “dumping” such as lower prices,
greater market discipline or a greater selection of products, are not as visible and thus carry little
weight in the policy decisions.

Anti-dumping and Competition policies

To consider anti-dumping measures as part of competition policies was the view of severd
participants, although it was recognized that the combination of the two will be a difficult process.
It was pointed out that anti-dumping practices contradict the fundamental principles and objectives
of competition and provide companies with a ready-made instrument to limit foreign
competition.® Reference was made to the same OECD study mentioned above, which looked at
the extent to which anti-dumping duties would have been applied under competition-related
policies. According to this study, 95 per cent of the reviewed anti-dumping cases related to
gtuations which should have been dealt with by emergency safeguard measures, while 5 per cent
related to predatory or strategic pricing that could be dealt with through competition policy. The
study aso argues that 90 per cent of the cases where import sales were found to be unfair under
anti-dumping law would have been considered fair under competition law if traded domestically.
Reality shows, however, that anti-dumping authorities communicate little with their respective

% OECD Economics Department 1996. Trade and Competition. Frictions after the Uruguay Round. (Note by
the Secretariat). OECD, Paris.

8 See, for example, Guasch, JL and S. Rgjapatirana, “ Antidumping and Competition Policiesin Latin America
and Caribbean: Total Strangers or Soul Mates’, World Bank Working Peaper, April 1998.
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colleagues in the area of competition law. It was suggested that it would be interesting to do
gmilar sudies in devel oping countries where a sufficient large number of anti-dumping cases do
now exist.

In this context, it has been argued that, in the same way that the application of competition law
instead of the imposition of anti-dumping duties are used to deal with predatory measures at the
national (and some cases regiona) levels, a multilateral agreement on competition law could
preclude the need for anti-dumping legidation. The possibility of such an agreement isimplied by
the TRIMs Agreement and is being advocated by the EU and certain other countries (see Chapter
on Competition).

Possible future approaches

Asreferred above, the AAD does not include provisions for any substantive review nor foresees
the specific possibility of amendments, although it includes a sunset review process to cut down
on the “life expectancy” of anti-dumping measures. Nonethel ess, the discussions in the meeting
demonstrated that anti-dumping rules and procedures are among the most pressing areas for
reform.

The experts discussed three approaches on how to deal with the question of anti-dumping in
future negotiations. One approach to such areform would be to simply abolish the anti-dumping
regime. The second would be to replace it with a multilateral regime on trade and competition
policy. For example, Hong Kong, Koreaand Mexico have pointed out that an effective agreement
on competition policy could substitute anti-dumping action (see also Chapter on Competition).
The third approach would be the improvement of the existing agreement to reduce the initiation
on anti-dumping actions as a measure to hamper trade.

Most support was expressed for substituting the rules by competition policy to have a credible
alternative, although one participant favoured a slow move towards safeguards instead. One
participant noted that the AAD itsaf wasa |oophole and therefore one should focus on the AAD
as such and why it is needed (or not) rather than on trying to eliminate the loopholes within the
AAD.

Priority areas for further research

() Identifications of sectors where anti-dumping actions are frequent and examination of
economic factors and corporate policies which may contribute to the targeting of these
sectors;

(i)  Impact of contingency protection measures on trade of developing countries;

(i) Study of the relationship between the principles and rules of the AAD and those used in

competition legidation; implications of replacing anti-dumping measures with
competition policy;
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(iv) Experience with the use or abolition of anti-dumping measures in the context of regional
agreements;

(v) Study of the use of anti-dumping actions, particularly anti-circumvention measures in
the context of globalization and their impact on the location of production;

(vi) Coststo the consumers of using anti-dumping measures;
(vii) Implications of replacement of anti-dumping measures with safeguard measures;
(viii) The sunset review process: what is happening and what needs to be changed?

(ix) Why do developing countries initiate so many anti-dumping measures against each other?
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STANDARDS

One of the sessions at the ad hoc expert group meeting dealt with the subject of international
standards (and in particular the SPS and TBT agreements). Here, a number of issues were raised:

- Problems related to the identification of international standards;

- Developing country participation in the process of formulating international standards;
- Conformity assessment and risk assessment;

- Equivalency and mutual recognition;

- Specia and differential treatment for developing countries; and

- Transparency.

Background

Countries require that domestically produced and imported goods conform to regulations on
quality, health and safety and possibly adhere to standards. The number of technical regulations
and sandardsis constantly increasing in most countries. Nowadays, standards and regulations aim
not only at complying with their traditional task of providing information and facilitating market
transactions, but they also respond to a growing public demand for products which are safe, of
good quality and without health or environmental hazards. The number of stakeholdersinvolved
in setting-up standards and regulations is also increasing with the participation of groups, such as
consumer and environmental organizations, that were previousy not involved in these activities.
While the legitimate interest of countries to set up standards and regulations is recognized, the
SPS and TBT Agreements aim at making sure that standards and regulations do not have
unnecessary negative effects on international trade and are not abused for protectionist purposes.
This session of the Ad Hoc expert group meeting discussed a number of issues relating to the SPS
and TBT agreements. At the outset of the session, a short overview of the agreements was given.

The SPS Agreement

Article XX, (b) of GATT alows, under the general exceptions, measures necessary to protect
human, animal or plant life or health™. However, during the Uruguay Round the need to have an
agreement addressing explicitly sanitary and phytosanitary measures emerged and led to the
adoption of the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS
Agreement). The SPS Agreement covers measures adopted by countries to protect human or
animd life from food-borne risks, human health from animal or plant-carried diseases; and animal
and plant from pests and diseases™. Therefore, SPS measures aim to ensure food safety and to

“Subject to the requirement that such measures are not applied in a manner which would constitute a

means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a
disguised restriction on internationa trade, nothing in the Agreement shall be construed to prevent the adoption or
enforcement by any contracting party of measures: (....) necessary to protect human, animal or plant life or health

()"

Phytosanitary regulations include measures aimed at protecting importing countries from plant-borne
diseases, while sanitary regulations cover measures aimed at ensuring food safety or at protecting importing
countries from animal-borne diseases
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prevent animal and plant-borne diseases entering the country™.

The Agreement gives national authorities a framework to develop their domestic policies. It
encourages countries to base their SPS measures on international standards, guidelines or
recommendations; to fully participate in the activities of international organizations in order to
promote the harmonization of SPS regulations on an international basis; to provide an opportunity
to interested parties in other countries to comment on draft regulations when they are not based
on internationa standards; to accept the SPS measures of exporting countries as equivalent if they
achieve the same level of SPS protection; and, where possible, to enter into mutual recognition
agreements. The SPS Agreement gives countries the right to introduce sanitary and phytosanitary
measures that result in a higher level of protection than from measures based on international
standards, if there is a scientific justification or where a country determines on the basis of risk
assessments that a higher level of sanitary and phytosanitary protection would be appropriate. In
carrying out risk assessments, countries are urged to use risk assessment techniques devel oped by
the relevant international organizations.” The Agreement also permits to adopt SPS measures on
aprovisond base as a precautionary step in cases where there isimmediate risk of the spread of
diseases, but the scientific evidence is insufficient.

Members are required to submit advance notice of proposed new regulations or modifications to
requirements if these differ from relevant international standards. By March 1999, 1100 such
notifications had been submitted. LDC Members are permitted a delay until 2000 to implement
the Agreement, with respect to their sanitary and phytosanitary measures affecting importation or
imported products.

The SPS Agreement went through review in 1998, which was finalized in March 1999. The
Committee did not recommend any modification of the Agreement as a result of the review.
However, the SPS Committee agreed that the review had not been exhaustive; therefore, Members
at any time could rise any issue for consideration by the SPS Committee. In order to have a clearer
idea of the actual or potentia problems faced by exportersin relation with SPS regulationsin the

2 The TBT Agreement also covers measures aimed at protecting human health or safety, animal or plant life

or hedlth. To identify if aspecific measure is subject to the provisions of the SPS or the TBT Agreement, itis
necessary to ook at the objectives for which it has been adopted. Asagenerd rule, if ameasure is adopted to
protect human life from the risks arising from additives, toxins, plant and animal-carried diseases; animal life from
the risks arising from additives, toxins, pests diseases, diseasing-causing organisms; plant life from the risks arising
from pests, diseases, disease-causing organisms; and a country from the risks arising from damages caused by the
entry, establishment or spread of pests, this measure is a SPS measure. Measures adopted for other purposesto
protect human, animal and plant life, are technical regulations. For instance a pharmaceutical restriction would be a
technical measure. Labelling requirements related to safety of food are usually SPS measures, while legislation
recently implemented in the EC, which obliges food and food products produced from genetically modified
organismsto be labelled, is atechnical measure, sinceits main objective isto give consumers information about the
characteristics of the products.

Risk assessment can be defined as the scientifically-based process of identifying and estimating the risks

associated with the importation of a commodity and evaluating the consequence of taking those risks, while risk
management can be defined as the process of weighing policy aternativesin the light of the results of risk
assessment and identifying and implementing those measures that can be applied to reduce the risks and their
consequences. Since the drafting and entry into force of the SPS Agreement, a substantial amount of work has been
undertaken in the area of risk analysis by the Codex Alimentarius Commission, the International Plant Protection
Convention and the International Office of Epizootic.
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importing markets, the WTO Secretariat has been requested to collect specific information
through a questionnaire sent to member countries.

The TBT Agreement

The TBT Agreement coversal technical regulations and voluntary standards and the procedures
to ensure that these are met, except when these are sanitary or phytosanitary measures as defined
by the SPS Agreement. While the SPS Agreement permits countries to apply measures on a
discriminatory basis (taking into account such factors as the differences in the level of prevalence
of specific diseases or pests), the TBT Agreement requires mandatory product standards to be
applied on a non-discriminatory basis.

The TBT Committee meets severa times per year to oversee the implementation and
administration of the Agreement and to review measures taken by Members. As provided for in
the URA built-in agenda, the TBT Agreement was reviewed in 1997. The main purpose of the
review was “to determine how the Agreement had operated and how it had been implemented”.
Whilethe TBT Committee reached the conclusion that no changes in the Agreement were needed,
it singled out some areas requiring specific attention.

Key issues from a development perspective
International standards and international standardizing organizations

A number of points were raised relating to the process of setting international standards and its
implication for developing countries.

The divergence of mandatory or voluntary standards creates costs for international trade. In some
cases those costs are justified, since they arise from legitimate differences in societal preferences,
technological development, environmental and health conditions. In these cases standards
harmonization would not be a desirable solution, while mutual recognition of standards would
provide a better option. On the other hand, where divergences are not justified, international
harmonization of standards seems to be an appropriate solution: however, it is the efficiency and
fairness of the international standard development processthat is crucia for minimizing distortions
to international trade. The benefits of harmonization may be impeded if the processis captured
by special interests in order to exclude other market participants or if it is not adequately
transparent.

Both the TBT and the SPS Agreements encourage countries to use international standards as a
basisfor their regulations, however, they do not define when a standard should be considered as
an internationa standard and only the SPS Agreement spells out which bodies can be regarded as
international standardizing bodies. According to the TBTAgreement, all standards, guidelines and
recommendations developed by an international standardizing body are to be treated as
international standards. A standardizing body is to be considered an international one if its
membership isopen to “at least all members of WTO". The TBT Agreement does not identify
such bodies, while the SPS Agreement provides that the Codes Alimentarius Commission, the
Office of Epizootic and the International Plant Protection Convention are to be treated as
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international standardizing bodies. The meeting was also informed that in the area of agricultural
standards, the UN/ECE sets international standards for a wide range of quality issues regarding
various products, working in close connection with the Codex Alimentarius Commission. For
example, quality standards covering about 85% of world trade in fresh and dried agricultural
products is done under ECE standards. In addition, several ECE working parties set standards
on arange of industrial products. In this context, the participation of the developing countriesin
the respective UN/ECE working parties was encouraged and stressed.

In the absence of more precise definitions, standards developed by alimited number of countries
or approved by athin majority of participants may get the status of international standards. For
example, referring to the setting of standards by the Codex Alimentarius Commission, it was
argued that standards were not adopted by consensus but by (often narrow) majority vote. This
raises the question as to whether it is appropriate to request countries to develop domestic SPS
messures on the basis of internationa standards which have been adopted by a dight majority only
and, therefore, are not truly international in nature. However, according to another participant,
there had been only two cases in the Codex Alimentarius Commission where a decision was taken
based on vote (rather than consensus).

It was pointed out that developing countries have repeatedly expressed their concern about the
way inwhich international standards are developed and approved, pointing out how limited their
participation is from the point of view of both number and effectiveness. As a consequence of the
inadequacy of the process, international standards are often inappropriate to be used as abasis
for technical regulations in developing countries and those countries face problems when they have
to meet regulationsin the importing markets devel oped on the basis of international standards. In
relation to the question of developing countries lowering their domestic standards, one of the
experts argued that in certain cases developing countries would not favour the lowering of
standards since it would depress market demand for their products. Harmonisation to meet
international standards was considered important for devel oping countries wishing to get access
to export markets on food and agricultural commodities.

Developing countries have also pointed out that standards formulation procedures vary among
international standard-setting organizations, therefore, an initial step towards the establishment
of amore coherent, effective and trangparent system of international standardization would be the
harmonization of the procedures. A second step would be to restate the principle that consensus
should be pursued throughout the different phases of standard development and approval and that
the presence of countries from different geographical regions and at different levels of
development should be ensured.

As aresult of the 1997 review of the TBT Agreement, some suggestions were put forward to
eliminate or minimize these problems. In particular it was suggested to include in the exchange of
information that member countries provide evidence about the difficulties that countries face in
relation with international standards, to encourage international standardizing bodies to follow the
rules spelt out in the Code of Good Practice, and to invite them to a session of the TBT
Committee in order to give information on issues of particular concern to member countries.

The meeting was informed that the TBT Committee therefore invited the international
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standardizing bodies which have observer status in the Committee™ to give information on
guestions related to (i) membership and meetings (e.g. membership rules and relevant fees,
working languages, venue of meetings, length of the process); (ii) transparency procedures (e.g.
publications or notifications of draft standards, availability of work programmes); (iii) openness
in drawing up programmes (e.g. responsive to the needs of the market and regulators, and
reflection of trade priorities); (iv) procedures for comments and decision making (e.g. percentage
of standards developed by consensus and the definition of consensus, processes to reconcile
conflicting opinions, whether and how account is taken of the special problems of developing
countries); (v) application of adopted standards, and (vi) coordination and cooperation with other
bodies at the international level. The information session was held in November 1998. However,
WTO members participation in the session, and in particular developing members’ participation,
was quite limited. While the session was meant to be an occasion for afrank and open exchange
of views between the internationa standardizing bodies and WTO member countries - where even
specific cases and problems could be discussed - developing countries asked a limited number of
guestions and were unable to link their concerns about international standardization activities with
specific examples where they felt that stlandards had not been developed in afully transparent and
fair manner or where their opinions had not been taken into due account. This may be due to the
lack of appropriate linkages between national standardization bodies and WTO representatives.
Developing countries may, therefore, consider to make the necessary efforts to strengthen these
links, especialy because the TBT Committee will discuss in one of its 1999 meetings the
information provided by the standardizing bodies during the November 1998 session.

The EC has recently suggested that if international standards are to play the role assigned to them
be the TBT and SPS Agreements, the international standardization bodies should remain
accountable to the entire range of interested parties, and should achieve a high degree of
effectiveness. The EC has spelled out some rules in this regard™ and has suggested the
establishment of some kind of formal code of procedures for observance by international bodies,
along the line of the Code of Good Practice. The United States has stressed that international
standardizing bodies should have established procedures to ensure that all interested parties have
adequate notice, time and opportunity to provide input in the development of standards. It has also
suggested that the TBT Committee articulate a set of principles and procedures for international
standardizing bodies to follow.

Other ideas were informally discussed in 1997 in the framework of the TBT review. Considering
that one of the main problems faced by developing countriesin the international standard setting
process is their inability to attend a large number of meetings spread around the world, it was
suggested to increase the use of information technology, such as e-mail and Internet. Several
meetings could be replaced by exchanges of opinions and comments by electronic means.
Meetings could be held in different developing regions. Thiswould facilitate the participation of
the countries of the region and increase the interest for standard setting activities in developing

a FAO, |IEC, 1SO, OECD, OIE, UNECE, OIML, ITU, WHO and the Codex Alimentarius Commission

& Openness should be provided in the drawing up of programmes and in the approval of standards so asto
ensure reconciliation of conflicting opinions. The work programme of international standardizing bodies should reflect
trade priorities; up-to-date international standards should be delivered in due time; and the activities of international
standardizing bodies and the standards they produce need to be coherent both internally and with other bodies, and kept

up to date.
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countries. Simultaneous interpretation during the meetings and tranglation of key documentsinto
WTO officid languages would aso enhance the effectiveness of developing countries participation
in the international standard-setting process. However, funds should be made available to allow
developing countries to make use of information technology and to assume chairmanship’s
responsibility for the development of specific standards of interest to them.

In the framework of the triennial review of the SPS Agreement, it was pointed out that the process
of international standards setting is becoming increasingly politicized, with the inclusion of alarge
number of non-traditional stakeholders. This trend makes the adoption of standards more complex
and time-consuming and implies that considerations of non scientific nature may play arole. Some
developed and developing countries have stressed in the SPS Committee the principle that
domestic and international SPS measures must be based on science as a precondition for an
effective implementation of the Agreement. While this principle may help prevent the introduction
of protectionist measures, developing countries have to be ready to demonstrate the scientific
soundness of their own SPS measures, aso through carrying out risk assessments, and, eventually,
challenge the scientific bases of importing countries SPS measures.

Several participants commented on the role of economic considerations in the discussion on
standards. One of the experts stressed that, besides using scientific evidence in setting standards,
the economic impact of standards on certain traded products must also be analysed. Questions
to be asked include: what is the cost of producing an export quality product, i.e. of meeting the
standard? What is the effect on the importing country’s market if standards will segment it from
the world market? Who will bear the costs of adjusting production to standards and regulations
of the importing country? Several experts agreed that the economic impact also has to be
considered, in addition to sound scientific evidence and analysis. One participant cited a case
where the German government had submitted a notification on a technical measure applying to
certain chemical additives. He argued that if and when thiswill go through, it could virtually keep
out dl imports originating from developing countries, accounting for US$ 100 billion, which could
have an enormous trade/economic impact. Another expert added that economic considerations are
already in the discussions, at least in the developed countries’ regulatory bodies.

It does not seem, though, that the SPS agreement allows to take into account economic
considerations. This is one of the areas which could be discussed in the future by the SPS
Committee. In this context, in particular regarding human health, one of the experts mentioned
that it is important to keep in mind that it is consumers and not governments who make the
decision on whether to buy certain goods. Many of the purchasing habits of large supermarket
supply chains (such as strict requirements in terms of quality and safety of supply) are driven by
consumer concerns about health. One obstacle which has been observed in developing countries
isthe lack of transparency where governments often make decisions without consulting consumers
or industry.

On the other hand, as one expert pointed out, there are also very high costs often not considered
by economists, which mainly relate to safety aspectsin food. From this point of view, money spent
on standards could be a good investment since appropriate health measures may imply areduction
in other public expenses, such as public health..

It was pointed out that the SPS agreement recognizes that regions within a country may be free

79



of pests or diseases existing elsewhere within the same country; however, the burden of proof is
on the exporting country concerned. This poses a particular problem for developing countries,
especidly for those trying to access the devel oped markets for processed agricultural commodities.
In this context, an example of Brazilian livestock exporters to the EU was given where imports
were refused although that particular region of the country was free of the specific animal disease.

It was noted that the SPS Agreement has been successful in giving nationa authorities a
framework for their SPS measures as they develop them; and, in some cases, it has helped to
resolve trade conflicts.

Risk assessment

One of the experts thought that the risk assessment process poses a major problem for developing
countries given that they often do not have the corresponding law (or it is outdated) and lack
scientific knowledge to make the appropriate scientific decisions. Developing countries face two
main problems: they may be asked to make a risk assessment of their own measures (if they are
dricter than international standards); and they may need to challenge the risk assessment carried
out by the importing countries as the scientific basis of their measures. Developing countries
usually lack infrastructure and training personnel necessary to carry out the risk assessment.
Findly, there is little coordination among the existing bodies at the domestic level which makes
a coherent approach more difficult.

Since the drafting and entry into force of the Agreement, a substantial amount of work on risk
assessment has been undertaken by the relevant international organizations. Countries are urged
to use risk assessment techniques devel oped by these organizations.

Conformity assessment procedures

The TBT and the SPS Agreements encourage countries to accept the results of conformity
assessment procedures carried out in other countries, even if the procedures used are different
from their own. However, as one of the participants pointed out, in most cases foreign firms are
requested to prove conformity to importing country standards and regul ations according to the
importing country procedures, with the involvement of third-party bodies located in that country.
Multiple testing and conformity assessment procedures may have arestrictive effect on trade and
contrast with the principle “ one standard, one test”. According to the TBT Agreement, compliance
by the relevant conformity assessment bodies in the exporting countries with guides and
recommendations issued by international standardizing bodiesis regarded as an indication of the
technical competence of such bodies. As aresult of the 1997 review of the TBT Agreement, the
WTO secretariat has been requested to compile alist of relevant guides, while countries have been
requested to exchange information on the use of such guides. A study will be prepared on the
contribution of international guides to solving the problems of multiple certification. The United
States have stressed that an effective market surveillance system and nationa laws on
manufacturers’ liability may facilitate the acceptance of supplier’s declaration of conformity.
Conformity assessment is an area where technical cooperation is particularly needed, since the
upgrading of the human and technical resources of conformity assessment bodies in developing
countries could greatly contribute to the acceptability of the tests carried out by them.
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Mutual Recognition Agreements

Severd experts commented on the topic of mutua recognition agreements (MRAS). The SPS and
the TBT Agreements encourage members to enter into MRAs. MRAS can take several forms.
They can be limited to testing methods, they can cover conformity assessment certificates, or they
can be full-fledged and include the standards themsalves. MRAS of the first type entail only limited
savings in international trade, but play an important role in building up confidence between
laboratories in different countries and usually represent a necessary step towards the conclusion
of broader MRAs. MRAs on conformity assessment can reduce transaction costs by avoiding
duplicative testing and can aso reduce discrimination against foreign products. MRAs of the third
type entall that parties consider their domestic requirements as equivalent, with the consequence
that a good which can be legally sold in one country may be legally sold in the other(s).

One of the participants pointed out that the costs related to entering into mutual recognition
agreements (especially of conformity assessment certificates) are very high and therefore pose a
particular problem for developing countries. For example, the United States and the EC have
recently concluded two MRAS, one which covers six industry sectors and the other which is of
relevance for a number of agricultural products, including red meat, dairy products, eggs, fish
products and pet food. Both MRAS are expected to result in savings equivaent to several points
reduction in tariff. In 1997, the EC concluded MRAs with Australia and New Zealand on a
number of industrial products, while in October 1998 concluded a MRA with Canada covering
arange of industrid sectors. Similar negotiations are going on between Japan and the EC. In the
framework of APEC, the “Action Agenda’ agreed in 1995 included the goal of concluding severa
MRAs, and a pilot project on food has produced the APEC Mutual Recognition Agreement for
Food and Food Products. ASEAN also has announced MRAs as a goal.

Mutual Recognition Agreements require mutua understanding and mutual confidence. The present
experience isthat MRASs have been negotiated between countries at smilar level of development
and have not involved developing countries. However, this was one of the key question raised in
the session: what happens to developing countries that may get left out of mutual recognition
agreements? If MRAs end up forming exclusive arrangements between participants, they may
reduce globa welfare instead of increasing it. The interest for developing countries to get
involved in MRAs is twofold: to avoid the risk to be left out (while expanding trading
opportunities between parties, MRAs would relatively impede trade with non-participants); and
to learn from other countries, since MRAs imply an intensive exchange of information and close
contacts between relevant authorities. However, the costs in terms of the negotiation and
implementation of such arrangements need to be taken into account. Moreover, the TBT and SPS
Agreements reinforce the notion of unilateral recognition of equivaency, rather than the need for
reciprocal bilateral agreements. The TBT Committee has decided to address the problems
associated with MRAs and may draft guidelines on MRAS.

The following measures could enhance the beneficia role that MRAS can play in international
trade: MRAs should be developed in a transparent way (i.e., the intention of two or more
countriesto negotiate a MRA should to be notified to the SPS or the TBT Committee, the draft
MRA should be notified for comments, the adopted text should also be notified); they should be
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open to other parties who wish to join them at a later stage; they should contain flexible rules of
origin (i.e., the benefits of a MRA should be granted to all products which pass through the
conformity assessment procedures of the contracting parties and not only to products originating
in those countries).

Equivalency

Even though the TBT and SPS Agreements encourage countries to give positive consideration
to accepting as equivalent measures of other countries™, the experience of MRAS, as already
mentioned, has been so far mainly limited to the recognition of conformity assessment results. The
recognition of the regulations themselves is at present taking place in very specia cases, like
among the member countries of the European Union’’ and, more recently, between Australia and
New Zealand under the 1996 Trans Tasman Mutual Recognition Agreement (TTMRA) .
TTMRA, which gppliesin the field of motor vehicles, was developed in recognition of the fact that
trade and commercial transactions could be better facilitated by an equivalent approach. This
approach helps avoid the potential for over regulation arising from harmonization efforts where
divergent objectives and approaches can lead to more trade restrictive outcomes than necessary.
At the same time the arrangement takes into account the fact that equivalency may not aways be
apossible solution where the circumstances applicable in one country in relation to a product are
not materially smilar to those in another. In New Zealand, equivalency has also been provided in
some cases by referencing national standards from other countries as means of compliance for
regulations. In the food sector, Australia and New Zeadland signed in December 1996 an
agreement to establish a system for the development of joint food standards to operate
concurrently in both countries. The system is expected to enter into force by the end of 1999.

Equivalency may be the best option when harmonization of standards is not desirable or when
international standards are lacking or are inappropriate. According to one of the experts, it is
mainly an issue for developed countries. By contrast, another expert felt that it was important for
developing countries since they could not meet the requirements put on them by developed
countries. Equivalency would probably represent the best option for developing countries until
their participation in international standard setting activities becomes satisfactory from a
guantitative and qualitative point of view. Equivalency at regional level, in the framework of
regiond or sub-regional agreements, is easer to achieve. Developing countries may therefore have
an interest in analyzing the possibility to include reference to equivalency of regulationsin their
regional and sub-regional agreements.

" Inthe TBT Agreement, equivaency is foreseen for technical regulations, while asimilar rule does not exist
for standards. New Zeaand has recently proposed to include such arulein the Code of Good Practice.

™ The concept of mutual recognition was made explicit in the “ Cassis de Dijon” decision by the European
Court of Justice in 1979. The decision explicitly stated that nations were free to maintain and enforce their own
regulations for products produced within their jurisdiction but that they could not legally prevent their citizens from
consuming products that met the legal standards of another member country of the EC.

78 Thekey principle of thisarrangement is that a good which can be legally sold in one country may be legally
sold in the other, without having to meet further sales-related regulatory requirements. In effect, differing Australian
requirements relating to sale are recognized as equivalent to meet New Zealand objectives and vice-versa.

82



Transparency and notification provisions

Transparency is vital to make sure that SPS measures, technical regulations and standards are
sound and do not have an unnecessary detrimental impact on international trade. However,
variationsin the quaity and content of the information provided by countries in their notifications,
short comment periods, delays in responding to requests for documentation, absence, at times, of
due consideration for the comments provided by other Members are recurrent problems limiting
the effective implementation of the transparency provisions.

Some measures may be envisaged to improve transparency: first of al, Members shall adlow a
reasonable interval between the publication of a SPS measure, a technical regulation or a standard
and itsentry into force. Thistime frameis crucid for producers to adapt their products to the new
requirements. Secondly, an adequate time frame has to be provided between the notification of
a proposed measure and its adoption, since this allows other Members to provide comments on
the draft. Language may be an obstacle to the effective capacity of countries to comment on draft
regulations. Therefore, at least a summary of the proposed measure in one of the official languages
of the WTO should be made available by the notifying country. At times, even when countries are
able to provide comments on the draft, those comments are not taken in due account by the
notifying country and the whole exercise becomes worthless. A possible solution to this problem
could be that when comments and suggestions are not reflected in the final text of the measure,
the notifying country has to explain the reason why.

Asameansto improve the efficiency and the speed of the notification procedures, some countries,
both developed and developing, have proposed to rely on the electronic exchange of information.
While electronic means may in fact improve the system, it should be kept in mind that severa
developing countries still have limited access to INTERNET and that many enquiry points in
developing countries do not have well-functioning e-mail systems. Therefore, not al countries
would benefit from a switch from hard copy notification to electronic notification, therefore a
possible solution could be to make the two systems complementary.

The SPSand TBT Committees represent privileged forawhere countries can bring the difficulties
they experience in the field of sanitary and phytosanitary measures, technical regulations and
standards to the attention of other countries and challenge specific measures proposed or already
implemented by them. Developing countries are, unfortunately, making limited use of these fora,
as well as of the other transparency provisions included in the Agreements. This may be due to
the fact that the links between public authorities and private sector are not tight, therefore public
authorities are not fully aware of the difficulties that exporters face, while the private sector does
not have appropriate channels to bring the difficulties it experiences to the attention of the
competent authorities. Developing countries may, therefore, consider to make the necessary
efforts to strengthen these links.

Special and differential treatment and technical cooperation
Both Agreements include specific Articles (Article 10 for the SPS and Article 12 for the TBT

Agreement) on special and differential treatment (S&D) for developing countries and LDCs.
However, the provisions of these articles have not yet been converted in specific obligations. In
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order for these Articles to play a more effective role, some mechanisms could be used: for
ingtance, when a SPS measure or atechnical regulation is proved to create problems for several
devel oping countries, the country which has introduced it could be request to reconsider it. If the
country confirms the soundness of the measure, it may be requested to provide technical
cooperation to those developing countries which face particular problems with that measure in
order to help them to comply with it. Longer time frame for compliance with new SPS measures
or technica regulations should be granted to developing countries for products of specia interest
to them.

Technica cooperation could be extended to cover capacity building of the officialsin developing
countries in charge of the enquiry points, since transparency is proving to be a key issue for the
correct implementation of the Agreements. Technical cooperation should aso be extended to
professonasworking in laboratories and certification bodies in developing countries, since their
technical qualification is a precondition for the international acceptance of certificates issued by
them and represents the basis for the negotiation of MRAs. Since LDCs are approaching the end
of the transitional period granted to them under the provisions of the SPS Agreement (31
December 1999), specid efforts should be made to enable them to comply with the requirements
of the Agreement.

Further negotiations

Whiletechnica, hedth and safety standards and regulations are regarded as |egitimate tools that
countries may resort to, therisk that they become, at least in some cases, new tools for disguised
non-tariff protection is growing. Consideration needs to be given to ways of strengthening WTO
disciplines to prevent a protectionist abuse of standards and regulations, including through the
TBT and SPS Agreements.

In relation to further negotiations on the subject, it was stressed that it would be important for
developing countries to clearly formulate their position. For example, whether they wished
substantive modifications in the rules, or whether they had specific concerns about standards,
adminigtrative procedures, conformity assessment etc. The problems could not simply be solved
by providing technical assistance to developing countries to comply with the agreements, since
technical cooperation is not a panacea and cannot replace the removal of trade barriers.

Priority areas for further research

- Identification of standards and regulations which have been more trade restrictive than
necessary;

- Development of precise criteria to define international standards and international
standardizing organizations;

- Analysis of mechanisms to facilitate the international recognition of tests and conformity
assessment certificates issued by developing country bodies;
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Mutual recognition agreements. The main questions to examine are transparency; third party
accession; rules of origin; and situation of the non-parties;

Experiences with equivalency of standards, including in the framework of regional and sub-
regional agreements;

Questions related to the implementation of the Code of Good Practice for the Preparation,
Adoption and Application of Standards.
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INDUSTRIAL TARIFES

The discussion in the session of the Ad Hoc expert group meeting focussing on industrial tariffs
raised the following issues of concern, which will be discussed in the following sections:

- Tariff peaks and tariff escalation;

- Types of formulato be used to cut tariffs;

- Specific and nuisance rates;

- Simplification and harmonization of tariff structures;
- Approaches to future negotiations.

Background

Tariffs have been at the center of negotiations since the inception of the GATT system in 1947 and
continued to be an important subject during the UR negotiations. One of the most important
outcomes of the UR was a substantial increase in bindings (fixing maximum tariff rates) on MFN
rates by developing countries. While the overall percentage of developed countries bound rates
increased from 96 to 99 per cent, the developing countries’ share of bound rates increased from
14 to 59 per cent (and that of transition economies from 74 to 96%). The MFN principle requires
that tariff rates negotiated between particular trading partners are “concessions’ available to all
WTO members (except for regional preferential agreements). These MFN rates are bound and
can only be increased through renegotiation under Article XXVIII of GATT; therefore, they
provide secure and stable market access.

Tariff levelswere dso further cut as aresult of the UR negotiations™: the average trade-weighted
tariff rate on all industrial products was reduced by 38 per cent and the tariffs on imports from
devel oping countries were reduced by 34 per cent. These tariff cuts even exceeded those achieved
in both the Kennedy and Tokyo Rounds.® The implementation of tariff reductionsis scheduled
to take place during atransitional period of 5 years (some developing countries 10 years).

Since the end of the UR, sectoral negotiations to further reduce tariffs continue. For example, at
the WTO Minigterial Mesting in Singapore, the Declaration on Trade in Information Technology
Products (ITA), which reduces tariffs to zero on a number of information technology-related
products (computers, telecommunications equipment, semiconductors, semiconductor
manufacturing equipment, software, and scientific instruments) was signed by 44 participants,
accounting for 93% of world trade in information technology products. Since then, several
Members have expressed interest in joining the Declaration. Currently discussions are held to
expand the ITA by anew range of products. Furthermore, 22 Members agreed recently on “zero
for zero” commitments on a range of pharmaceutical products.

Besides these sectoral negotiations, tariff reductions are being implemented in the context of

7 The seven rounds of GATT talks prior to the Uruguay Round had already succeeded in lowering the
average trade-weighted MFN tariff rates on industrial goods from 40 per cent to 6 per cent (OECD, 1997).

8 However, it should be noted, that the initial rates were much lower than at previous rounds, hence the
economic impact of the previous cuts was much bigger than that of the UR tariff cuts.
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regional preferentia trade agreements. For example, APEC members have identified 15 products
for early voluntary liberalization (including agricultural products); many other efforts have been
made to unilaterally reduce MFN tariff rates in Latin America, Europe, and Asia. It has been
argued that the continued expansion of preferential agreements may lead to trade diversion (and
hence cause concern for MFN trading partners).

Despite these improvements in market access conditions, tariffs remain high in some sectors such
astextiles and clothing, and above average in others such as steel, footwear, |leather, travel goods
and transport equipment, automobiles, and energy products. Tariff escalation, which provides
additional protection to domestic industries, still widely exists among the developed countries.

Further negotiations to reduce industrial tariffs are not part of the built-in agenda, but they have
been proposed for inclusion in the future negotiating agenda, mainly in sectoral negotiations and
“across-the-board” tariff negotiations.

Key issues from the development perspective

Although the WTO built-in agenda does not foresee new negotiations on industrial tariffs, experts
agreed that the continuing importance of the subject makes it likely that WTO Members will
include it on the future negotiation agenda. According to a study carried out by one of the experts,
a 50% reduction in industria tariffs would increase global welfare gains by US$ 270 billion per
year, which is equivalent to estimated gains resulting from al URAs. The importance of
manufacturing exports to developing countries was stressed. Whereas in 1980, only 20% of
exports were manufactured goods, today they account for about two thirds of developing
countries exports. Hence, tariffs on industrial products are an important issue to these countries.

Taiffsare dill high in certain sectors (textiles and clothing) and above average in others (leather,
rubber footwear, travel goods and transport equipment as well as food industry products, stedl,
travel goods, or transport equipment (esp. automobiles)). Many of these sectors are of export
interest to developing counties. Particular problems relate to tariff peaks and tariff escalation
which are clearly an issue for further negotiations (see below).

During the discussion, one of the experts pointed out that it would be insufficient to only address
tariff liberalisation in OECD markets, where tariffs are already fairly low. Rather, developing
countries face more uncertainty and higher protection in other (e.g. neighbouring) developing
countries’ markets which increasingly become more important export markets and which will
potentially be the most rapidly growing markets in the future.

Another issue that was discussed isthe still wide gap between applied rates and bound tariff rates
incorporated in the WTO schedules of concessions.®! Since countries are allowed to raise applied

& In particular, many developing countries have unilaterally lowered their MFN-rates as part of structural
adjustment programmes they were undergoing during the past 10 or 20 years.
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rates up to the bound level, large gaps can create uncertainty to importers. This affects the
reliability of tariffs for traders and investors. Hence, these “ binding overhangs’ need to be reduced
to improve market credibility and provide continuous market access.

In generd, it was emphasized that dl tariffs have an anti-export bias reducing demand for imports,
for foreign currency etc.

One of the experts reminded the meeting of the role regional economic integration efforts play in
the discussion on tariff liberalization. For example, in the case of Latin America, a number of
regiond trade liberdization agreement have been concluded so that by the year 2002 86% of trade
within the region (which is also the principal market for the majority of countries in the region)
will be tariff-free. Hence, foreseeable gains from these regional negotiation efforts exceed those
that would be attained from negotiations at the global level.

Finally, although tariff rates overal have been reduced substantially, in some devel oping countries
they remain an important source of government income. These countries would need further
advice on how to reduce their dependence on customs tariffs as a prime source of budget incomes.

Tariff peaks and tariff escalation

Although the reduction of tariff peaks and tariff escalation was one of the objectives of the UR,
severa participants pointed to the fact that average tariff numbers conceal substantial tariff peaks
and tariff escalation which remain high. They affect largely products of export interest to
developing countries, such as textiles and clothing, leather and footwear, travel goods, or certain
food products.® Tariff peaks and escalation can be found in both developed and developing
countries. It was noted that this was not a purely North-South issue but that many developing
countries could benefit from major market access gains in other devel oping countries, especially
those with rapidly growing markets.

On the other hand, one of the participants pointed to ajoint UNCTAD/WTO study on tariff peaks
and tariff escalation which found high tariff rates in sectors of export interest to developing
countries in both developed and developing countries. Despite the GSP, even LDCs face high
tariffs because some countries, such as the US or Canada exclude textiles, clothing and footwear
from their GSP schemes.

With respect to the potentia global welfare gains resulting from the lowering of tariffs, one of the
expertsreferred to anumber of studies carried out by the EC which found that by lowering tariff
peaks (to 5-15%) and setting alow uniform tariff, almost all the potential welfare gains could be
achieved without significant revenue losses for developing countries. In addition, this would lower
administrative costs and remove incentives for contraband thus increasing imports and revenues
further.

8 For example, in the Quad countries tariff peaks of over 20% are found in textiles and clothing and the
footwear sectors.

88



In the UR negotiations, tariff peaks were defined as tariff rates above 15%. However, given the
overdl low levd of industrial tariffs, and in order to take into account the tariff dispersion, it has
been argued that in future negotiations, tariff peaks could also be defined as (for example) higher
than three times the average tariff.

The UR was not able to eliminate tariff escalation (i.e. an increase/escalation of tariffs at later
stages of processing implying a higher effective rate of protection). By contrast, after the full
implementation of the UR tariff negotiations, tariffs on processed goods will be eight times higher
than those on primary products (compared to four times higher before the UR). Severa experts
confirmed that tariff escalation is a major obstacle to promoting local processing in exporting
countries. If imposed by developed countries, tariff escalation poses a particular problem for
devel oping countries which try to foster domestic manufacturing or any kind of further processing
of raw materials at the domestic level, because these products would now be at a higher level of
tariff protection than the previoudy exported primary products. Hence, by creating a bias towards
trade of primary goods, tariff escalation clearly negatively effects the industrialization efforts of
developing countries and should thus be targeted in future negotiations.

Tariff cutting formula

Inthe UR, three different approaches were used to reduce tariffs (in order of importance): (1) the
request-and-offer approach, where negotiations were carried out on a (mainly) bilateral level
between major trading partners and then extended to other members viathe MFN principle; the
basiswas an overall target of 30% reduction; (2) the zero-for-zero approach, which was mainly
used to reduce tariffs in particular sectors; and (3) the formula approach, which aimed to cut
tariffs up to 50% (on products facing tariffs above 15% at the beginning of the UR) and up to
33% (on tariffs lower than 15% at the beginning of the UR).

The persistence of tariff peaks can partly be explained by the use of the request-and-offer approach
as the dominant method for reducing tariffs. First, many of the products of export interest to
developing countries were not considered sufficiently in the negotiations. Since developing
countries were not required to make reciprocal offers, or since they were not participating due to
the small sze of their markets, certain products of export interest to them (but not to developed
countries) were ssimply left out or had less reductions. Second, whereas a tariff-cutting formula
would have targeted certain sensitive (i.e. highly protected) sectors more than others, under the
simple request-and-offer approach lesser commitments were made.

Based on this, future negotiations need to find an optimal mix of approaches to further reductions
of industrial tariffs among requests-offers, various tariff-harmonization formulas and the
identification of specific sectors of particular interest to developing countries. One of the
participants strongly recommended the use of the “Swiss’ tariff harmonization formula to cut
tariffs in the next round. The Swiss formula, which had already been used in the Tokyo Round,
has proved to be the most successful in cutting high tariff rates. By contrast, he argued that the
zero-for-zero approach increases effective protection and does not simplify the paperwork (asis
often argued). Developing countries are thus strongly urged to press for a tariff harmonization
formula in the next round. While developing countries would naturally wish to preserve
preferentia treatment, they should not block the process of cutting MFN rates, which are bound,
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whereas autonomous granted preferences can be easily taken away.

Elimination of specific and nuisance tariffs

Specific duties are duties fixed as a value for a physical unit (e.g. US$3 per kilo), as compared to
their ad valorem value. As a result, they tend to conceal high ad valorem equivalents, thus
affording increased redl protection againgt low-cost imports (such as those from many developing
countries) aswell as againgt those imported products whose prices have declined as a consequence
of currency devauation (eg. in SE Ada). Some specific rates are combined with ad valorem rates,
either asa sum or as dternatives, which causes even a greater degree of confusion. The conversion
of specific dutiesinto ad valorem rates would be another topic in further negotiations.

Nuisance duties are usudly duties a very low levels (e.g. 2% or less) which create administrative
(i.e. collection) costs exceeding the actual value of the tariff. Therefore, it has been suggested by
various Members to include the elimination of these duties in future negotiations.

Future negotiations

Two major approaches have been discussed for dealing with industrial tariffs in the future round:
(1) sectoral negotiations (see for example the “zero-for-zero” and chemical harmonization
initiativesin the UR and the ITA; or the 15 goods and services sectors for which liberalization has
been proposed within APEC countries); and (2) “across-the-board” tariff negotiations.

From adevelopment perspective, afull-fledged, “across-the-board” approach to negotiations on
industria tariffs would be preferable since it increases the possibilities for mutualy beneficia
trade-offs. Such an approach would allow countries to advance and defend their respective
interestsin any industrid product, as opposed to only sectoral tariff negotiations (which are likely
to be promoted by some developed countries). In fact, there may a be combination of both
approaches, but a balance between sectoral tariff reductions should be secured. Sectorial
negotiations should not be self-standing since they would not allow for reciprocal liberaization;
therefore, sectoral discussions should be linked to a broad liberalization package. According to
one of the experts, a sectoral approach to future negotiations on industria tariffs was not
recommended. This would lead to a situation where “easy” sectors would be treated first and
“difficult” ones would be left to the end and be hard to solve or |eft for later negotiations. As
noted above, participants considered that the across-the-board formula should contain a
harmonization element.

One participant suggested that negotiation efforts should not prevent developing countries from
carrying out their own autonomous liberalisation and benefit from increased welfare and resource
allocation. Most of the gains from tariff reductions will benefit developing countries, especially
if this is combined with rapid growth rates in their markets. Furthermore, several experts
mentioned that this would provide countries with important bargaining chips they can usein future
negotiations given that tariff concessons remain atraditional negotiating instrument in multilateral
trade negotiations.
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In this context, it is also important for developing countries to shift the source of public revenue
away from border measures (i.e. tariffs) which is currently a constraint for these countries to cut
tariffs.

By contrast, another expert stressed that developing countries had already lowered their tariffs

substantiadly in the previous round and focus in the next round should thus be on tariff peaks
prevalent in developed countries.

Priority areas for further research

. Analysis of dynamic sectors in international trade and analysis of the incidence of market
access barriers (including tariffs) in the main importing markets. Analysis of underlying
factors for persistent protectionism in several specific sectors in developed countries;

. Detailed studies of tariff peaks and escalation by sector and subsector;

. Andysisof how various tariff formulas would reduce tariff pesks and tariff escalation, and
the subsequent trade impact on various countries,

. Examination of the interest of developing countries in the sectors singled out for
liberalization by APEC and the developed countries,

. Identification of sectors for which the sectoral approach would be beneficial to developing
countries,

. Analysis of how various scenarios of tariff negotiations would affect GSP schemes and
regiona trading arrangements of developing countries;

. Analysis of ways and means to simplify tariff regimes.
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THE TRIPs AGREEMENT

At the Ad Hoc Expert Group meeting, issues related to the built-in agenda as well as problems
related to the implementation of the TRIPS Agreement were at the center of the debate in the
session on the TRIPs Agreement. These include:

- Compliance with the Agreement; thisis particularly difficult for developing countries, since most
of them have to start work on intellectua property rights from scratch and thus lack the necessary
human resources and expertise;

- Transfer and diffusion of technology has not yet materialized;

- Technical cooperation (provided for in Article 67);

- Future negotiations.

Background

During the UR negotiations, countries committed themselves to adopting a set of universal
standards of protection of intellectual property rights (IPRs). The Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS Agreement) provides, for the first time, a
comprehensive protection of IPRs at the international level. It embraces the basic WIPO
Conventions on intellectua property® and adds principles and disciplines of the international trade
system, such as the most-favoured-nation principle and national treatment of foreign nationals. It
aso cdlsfor substantia strengthening of administrative and enforcement procedures. The various
IPRs covered by the TRIPS agreement are: patents, copyrights and related rights, trademarks,
geographical indications, industrid designs, layout designs of integrated circuits, breeeders’ rights,
trade secrets and utility models. The Agreement came into effect on January 1, 1995. However,
all countries were granted a one-year transitional period. Developing countries and, under certain
conditions, countries with economiesin transition were allowed to delay complying with any or
al of the Agreement’ s obligations for up to five years from the date into force of the Agreement
(i.e. until December 31, 1999), while the |east-developed countries may delay implementation for
up to 11 years (i.e. until December 31, 2005) and can request the Council for TRIPS to extend
thisterm.®

Article 71.1 of the TRIPS Agreement calls for areview of the implementation of the Agreement
after the expiration of the transitional period (1 January 2000) and at two-yearly intervals
thereafter. The Council for TRIPs may also undertake reviews when new devel opments warrant
modifications of the Agreement. According to TRIPS' built-in agenda, negotiations will have to

8 The TRIPS Agreement incorporates most of the provisions of the Paris, Berne, Rome and Washington
Conventions, which have both been developed under the auspices of WIPO and are administered by this organization.

8 Sincethe beginning of 1996, the Council for TRIPS has reviewed legidation of developed country members
in the aress of copyrights, trademarks, geographical indications, industrial designs, patents, layout-designs of integrated
circuits, undisclosed information, the control of anti-competitive practices in contractua licences, and (since 1997) in
the area of enforcement. Other notifications sent by Members and reviewed by the Council include those related to
exceptions to the MFN rule and the establishment of contact points for the purposes Of cooperating with each other with
aview to diminating international trade in goodsinfringing intellectual property rights. By the end of 1998, 87 members
had notified such contact points.
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take place over the development of amultilateral system of registration of geographical indications
of wines, and eventualy spirits, to be protected by participating countries (Article 24.2). In 1999
a review is mandated regarding exceptions to patentability in biotechnology and systems of
protection for plant varieties (Article 27.3(b)). The Agreement also requires the TRIPS Council
to study the scope and modalities of complaints to be alowed against indirect violations of IPRs
under the dispute settlement mechanism (Article 64.3).

The links between intellectual property protection and other policy areas, such asinvestment and
competition are issues under consideration that will contribute to the formulation of the future
multilatera agenda. The relationship between these areas and intellectua property is akey point
on the agenda of the WTO working groups dealing with the subjects. Furthermore, in December
1998, the Council for TRIPs agreed to take up the matter of trade facilitation, as requested by the
Council of Trade in Goods. The WTO Secretariat produced in January 1999 a note on this issue.
The note considers, first, the general aims of intellectual property protection as contained in the
TRIPs Agreement, second, its provisions on enforcement of intellectual property, and finally, its
provision on international cooperation to eliminate trade in goods infringing IPRs. A member
country contributed an informal paper stressing that successful implementation of the border
enforcement provisions and of the provisions related to international cooperation of the TRIPs
Agreement could only be enhanced through measures to smplify and modernize customs
procedures and to activate international cooperation within an overall framework of trade
facilitation.

The links between dectronic commerce and IPRs are also getting increasing attention. The work
programme on e-commerce adopted by the General Council in September 1998 requests the
Council for TRIPS to examine and report (by July 1999) on the intellectual property issues arising
in connection with e-commerce (e.g. the protection and enforcement of copyrights and
trademarks, new technologies and access to technology). At its meeting in December 1998, the
Council started informal discussions on this matter. A proposal has been put forward to consider
the incorporation of the new WIPO copyright treaties and the substance of those treaties into the
TRIPs agreement, in the same way as some other WIPO treaties are already incorporated. The
WTO Secretariat produced a note on the links between |PRs and e ectronic commerce in February
1999. WIPO has established awork programmein this area. The work programme isin evolution
since developments concerning e-commerce are both radical and rapid. According to WIPO,
electronic commerceis affecting, or will affect, every aspect of the protection and expl oitation of
intellectual property (see Chapter on electronic commerce).

Key issues from the development perspective
Experience with the implementation of the Agreement

The transitional period granted to developing countries to implement the Agreement is expiring
at the end of 1999. Developing countries are introducing massive changes in their legidation to
comply with all the obligations contained in the Agreement and most of them are still quite far
fromfindizing this process. As one of the experts pointed out, a number of IPRs covered by the
Agreement are completely new for most developing countries so that they have to establish new
legidation on these matters. Furthermore, the implementation of adiscipline in these areas requires
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a considerable amount of investment and time related to the design and drafting of the new
legidation and the establishment of the ingtitutional infrastructure. The TRIPS agreement requires
aso many changes and adjustments in terms of juridical and customs procedures that developing
countries need to introduce; therefore, they have to quickly develop expertise, starting from the
very beginning. Problems related to enforcement are particularly serious, especialy the training
of administrative, judicial, police and custom personnel. Moreover, in a number of cases,
developing countries have been asked to go beyond the minimum standards provided for in the
Agreement and to confer levels of protection higher than those required under the Agreement.
This has made it even more difficult for them to complete a substantial part of the reform.

The TRIPS Agreement is expected to engender positive impacts in developing countries -
including enhanced market access, more loca R&D, increasing foreign direct investment and
technology transfer - aswell as negative impacts, especidly in the short-to-medium-term, including
higher pricesfor protected products and restrictions in devel oping production capabilities through
imitation.

Even though severa studies have been carried out on the impact of the TRIPs Agreement®, it was
pointed out that empirical evidenceis still limited. In particular, it has not been demonstrated that
strengthening IP protection is leading to transfer and diffusion of technology, which are among
the goals of the Agreement®™. On the other hand, one expert reminded the audience that it would
be too early to be looking for results given that developing countries do not have to fully comply
with the TRIPs agreement until the year 2000.

Article 66.2 of the Agreement requires developed country Members to provide incentives to
enterprises and institutions in their territories for the purpose of promoting and encouraging
technology transfer to least-developed countries. At its meeting in December 1998, the TRIPS
Council agreed that information on how Article 66.2 is being implemented be circulated in an
informal document of the TRIPS Council to all Members. The developed country Members were
invited to supply information in response to this question. A developing country recently made a
proposal in the WTO Generd Council aimed a a more effective implementation of the provisions
relating to transfer of technology in the framework of the TRIPs Agreement. According to the
proposal, the agreement may be reviewed to consider ways and means to operationalize the
objective and principles in respect of transfer and dissemination of technology to developing
countries, particularly the LDCs.

Another aspect that was mentioned during the meeting was that part of the debate, especially

8 See, for example, the UNCTAD study “The TRIPS Agreement and the Developing Countries’, 1997,
United Nations Publications Sales No. 96.11.D.10.

8 Though it is recognized that IP rights are “ private rights’, the public policy objectives of national systems
for the protection of intellectual property, including developmental and technological objectives, are also recognized
in the Preamble of the Agreement. More specifically, Article 7 of the Agreement stresses that enforcement of IPRs
should contribute to the promotion of technological innovation and to the transfer and dissemination of technology to
the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and
economic welfare and to a balance of rights and obligations. Article 8 states that Members may, in formulating or
amending their nationa laws and regulations, adopt measures necessary to promote the public interest in sectors of vital
importanceto, inter dia, their technologica development, provided that such measures are consistent with the provisions
of the Agreement.
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related to patents, is becoming very controversial. A recent study by the WHO, which was
concerned with the public health implications of patents, has been challenged and strongly
criticized by the multinational pharmaceutica industry, based on its own perception of the benefits
that patents may bring about.

In light of these difficulties, one of the experts emphasized the need for technical and financial
assistance to help developing countries fully implement the agreement. In this context, it was
mentioned that WIPO is providing technical cooperation to developing countries and is in
particular supporting the drafting of the necessary new legislation. On 1 January 1996, WTO and
WIPO entered into an Agreement in order to enhance their existing cooperation in the field of
technica cooperation in the area of intellectua property rights, in particular given that the general
transition period for developing countries expires on 1 January 2000. By the end of 1998, 30
Members had expressed interest to participate in the initiative put forward by the two
organizations. WIPO has also started a massive awareness-raising campaign in developing
countries about the legal implication of the Agreement. A data-base on national laws and
regulations in the field of property rights has been developed by this organization

Built-in agenda

Several comments were made in relation to the topics included in the TRIPs built-in agenda. It was
reported that several developing countries had suggested to extend the high level of protection
granted to wines and spiritsto other products, such as (Basmati) rice and (Darjeeling) tea. As one
expert pointed out, a number of developing countries see the scope for some important benefits
under the TRIPS agreement from the extension of geographic indications into product areas of
interest to them to facilitate the marketing worldwide of products with special characteristics due
to their geographic location.

In the area of biotechnology, according to one of the experts, limited progress in substance can
be expected during the course of 1999. The patentability of plants and animals seems to be highly
controversial since it impinges on issues such as food security, sovereign rights over genetic
resources, rights of indigenous peoples and local communities, and biosafety. The Council for
TRIPs decided at its December 1998 meeting to proceed to an exchange of information on Article
27.3(b), as afirst step in the review process. Member countries which were already under the
obligation to apply Article 27.3(b) were invited to provide information on how they were
addressing the issue of patent protection of plant and animal inventions and of protection of plant
varietiesin their nationa legidation. Other members were dso invited to do so on a best endeavors
bass. FAO, the Secretariat of the Convention on Biological Diversity and UPOV were invited to
provide information on their activities of relevance. At March 1999, 14 countries, including the
EC and its member countries, had provided information, as well as UPOV and the Secretariat of
the Convention on Biologica Diversity. However, several developing countries have underscored
that the review is not areview of the implementation of Article 27.3(b) but is areview of the
provision itself. It seems unlikely that the Council will agree on any significant steps regarding the
provisions of Article 27.3(b) in 1999. However, the issue of patentability of plants and animals
could beincluded in the first generd review of the Agreement or in the next round of negotiations.
The debate about the patentability of plants and animals embraces aso the issue of the
compatibility between the provisions of the TRIPs Agreement and those of the CBD Convention.
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The third issue of the built-in Agenda - non-violation disputes - was discussed for the first time
at the Council meeting of December 1998*. Since then, the Secretariat has provided a note on
non-violation complaints and the TRIPs Agreement and a member country has contributed a
paper. During the preliminary discussion, some developing and developed countries have
expressed concerns about the use of the non-violation remedy in the context of the TRIPs
Agreement. In their view, it would be unreasonabl e to let the moratorium expire at the end of the
transtiona period and undertake binding commitments without having examined a number of key
issues.

Future negotiations

The best possible scenario for developing countries (and the one that most likely will materialize),
as stressed by one of the experts, is that the Agreement is not reopened for negotiations and
discussons remain limited to the built-in agenda. This scenario would give developing countries
time to put their legislation in line with the TRIPS obligations without having to address new
facets of |P protection.

However, in case the Agreement were opened for review, a number of issues were proposed
which could be of interest to developing countries: the protection of expression of folklore as
recommended by the UNESCO model law of 1989; a clarification of the dispositions of Article
6 on paralld imports; the non-patentability of substancesthat exist in nature; the interface between
IP protection and biodiversity; a clarification of the concept of novelty in order to avoid the
patentability of knowledge that has been developed and used by indigenous local communities; the
inclusion of exceptions to exclusive rights due to research needs, even for commercial purposes,
in the patent chapter (Article 31) in connection with environmental and sound technologies (as
proposed by India); and the use of the multilateral dispute settlement mechanism.

Another expert proposed that developing countries should go beyond the issue of intellectual
property rights and look at issues relating to other property rights as well. These could include
transportation, forests and other environmental issues related to trade where developing countries
could benefit from improved property rights.

Priority areas for further research

Limited empirical evidenceis available a the moment on the impact of the TRIPs Agreement. The
fact that developing countries are still benefitting from the transitional period, with the exception
of some countries which have undertaken early implementation, makes the analysis of the actual
or potential impacts of the Agreement even more difficult. However, research is most needed,

8 A “non-violation” measure is one which, while it does not conflict with the provisions
of the agreement, hasthe effect of nullifying or impairing a benefit ensured under the agreement.
According to theterms of Article 64, recourse to non-violation complaints concerning 1PRs will
become available on 1 January 2000, unless there is a consensus among al WTO members to the
contrary.
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particularly on:

- The indtitutional, administrative and economic challenges that compliance with the Agreement
poses for many developing countries and ways of dealing with them, including through means
dready foreseen in the Agreement (e.g. technical assistance; reenforcing legislation against anti-
competitive practices, providing incentives to industries which need to convert their outputsin
order, for example, to find alternatives to the production of goods which become patentable or
to obtain licences from patent-holders);

- The best possible options for developing countries, meaning how to minimize the potential
economic and socid costs of the reinforced and expanded protection of intellectual property and
how to benefit fromit. In this framework, WIPO is going to start analytical work on the protection
of folklore and indigenous knowledge;

- Effects of strengthening IP protection on transfer of technology, local innovation and foreign
direct investment.
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TRADE AND COMPETITION

One of the sessions at the Ad Hoc Expert Group meeting was devoted to the topic of trade and
competition policy. The debate focused on a number of broad issues, including:

- The need for addressing competition issues at the international level;
- How existing agreements address competition;
- Different proposals for future negotiations of competition issues .

Background

In recent years, with the intensification of trade and investment liberalization efforts, which have
sharply reduced Government-induced barriers to trade, greater attention is being given by the
internationa community to barriers imposed by the private sector, such as those related to
competition. For example, internationd cartelswith effectsin several countries, or the transborder
dimension of the anti-competitive abuse of a market position by enterprises often cannot be
addressed fully by the anti-trust or competition policy of a single authority. Concern about such
anti-competitive behaviour led, in the early 1980s, developing countries to become the driving
force behind aninitiativein UNCTAD to draw up internationa rules to control restrictive business
practices. This resulted in a non-binding legal instrument known as “The Set of Multilaterally
Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices’.
However, differences in national approaches to competition policy as well as the discretionary
nature of much of the application of competition policy have made it difficult to agree on
harmonized rules and multilateralized decision-making in specific cases.

Several WTO Agreements have provisions that relate in some way to competition:

- TRIPs, GATS and the Results of Negotiations on Basic Telecommunications Services refer
explicitly to the issue of competition;

- The TRIMS Agreement provides for possible future negotiations on multilateral rules on
competition policy

- The Anti-Dumping Agreement, which is aimed at action to prevent injury arising from unfair
import competition is alleged to be applied at the national level, sometimesin amanner which is
anti-competitive;

- Rules on safeguards and subsidies have direct links with competition issues;

- Other Agreements and provisions aso have provisons with a bearing on competition: TBT, Art.
XVII of GATT (State Trading Enterprises), SPS, and the Agreement on Preshipment Inspection

At the Marrakesh Ministerial meeting, trade and competition policy was identified as an item for
consderation on the WTO future work programme.  Since then, trade and competition policy has
become a mgjor issue in the international trade debate, its main proponents being the European
Union.

At their first WTO Ministerial meeting in Singapore (1996), Ministers agreed to establish a

Working Group to study issues relating to the interaction between trade and competition policy,
including anti-competitive practices, “in order to identify any areas that merit further consideration
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in the WTO framework”. The Working Group was set up in paralel to that on trade and
invesment.® Their mandates, however, did not imply that any negotiations would eventually be
launched; this would only occur after an explicit consensus decision was taken to that effect by
WTO members.

Up to the end of 1998, the substantive work of the Group focused on four items, following a
“Checklist of Issues Suggested for Study”: (1) The relationship between the objectives, principles,
concepts, scope and instruments of trade and competition policy; (2) Stocktaking and analysis of
exiging instruments, standards and activities regarding trade and competition policy, including of
experience with their gpplication, and (3) Interaction between trade and competition policy. The
Group’'swork has largely been based on written contributions by Members (atotal of 104 at the
end of 1998). Inits Report (1998), the Group recommends that the General Council decides that
the Group continue its work in 1999, focusing on the following issues: (1) the relevance of
fundamental WTO principles of nationa treatment, transparency, and most-favoured-nation
treatment to competition policy and vice versa; (2) approaches to promoting cooperation and
communication among Members, including in the field of technical cooperation; and (3) the
contribution of competition policy to achieving the objectives of the WTO, including the
promotion of international trade.

Key issues from the development perspective
Is there a need for multilateral negotiations on competition?

As trade and investment liberalization grows, competition policies become more important,
particularly when liberaization is accompanied by privatisation and domestic deregulation®. Al
of these policiesaim to increase economic efficiency and welfare, which are achieved, inter alia,
through stronger competition. However, if not carried out properly, they also run the risk of not
having these desired effects. Thisis particularly the case when private companies replace public
monopolies® without the necessary regulatory structure in place or when foreign companies attain
or abuse a dominant position in a domestic market despite the existence of pro-competitive
legidation. Competition policy aims to prevent this kind of market power abuse and dominance
through protecting the process of competition (not competitors). This is expected to have a
beneficia impact on the economy and local consumers.™ However, as one of the experts pointed
out, many countries do not have competition statutes and regimes and when they do have them,
they are extraordinarily different from each other.

8 The Singapore Ministerial Declaration points out that the working groups “shall draw upon each other’s

work if necessary and also draw upon and be without prejudice to the work in UNCTAD and other appropriate
intergovernmental fora’ (paragraph 20, WT/MIN(96)/DEC). See also Chapter on Investment.
8 See UNCTAD, World Investment Report 1997. Transnational corporations, market structure and
competition policy. New Y ork and Geneva, 1997 (Sales No. E.97.11.D.10), part two, and WTO, Annual Report 1997.
Geneva, 1997, chap. four.
% A good example for how simply liberalizing without regulating can create new monopolies is the
telecommunications industry.
! The WTO Annual Report 1997 gives an excellent overview of the conceptual framework for trade and
competition policy.
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The risks of not benefitting from trade and investment liberalization, privatisation and deregulation
is greater in developing countries due to the persistence or emergence of anti-competitive
practices of private national or foreign companies. Often, these countries have small domestic
markets, inefficient ingtitutions and no national competition laws. Under such conditions, as was
stressed several times, aforeign company can easily gain a dominant position, and abuse such a
position, in the national market of these countries; these, on the other hand, have no policy
instruments to ded with this case either through their national legidation or within the legislation
of the country where the company originates from (given the issue of extra-territoriality or that
of the lack of will to intervene of the government of the originating country).

It was explained that developing countries are also affected by large international mergers which
are normally reviewed by the competition authorities of major industrialised countries (i.e. the
originating countries). The latter are concerned with their own economic interests and competition
policy objectives (e.g. improving efficiency, welfare, or the competitive position of its firms), but
not with those of the developing countries, which are not consulted in the process even though
they may be grestly affected by it. Moreover, there are cases where anti-trust actions are taken in
some countries, which would result in positive welfare effects, while the same action could have
negative welfare effects in other countries. These are clear cases for international action in the
area of competition policy.

An example of how competition policy could benefit developing countries was given from an
expert from Africa. In the case of Africa, although most countries do not yet have competition
policy regimes, experience has shown that in cases where competition regimes were put in place
they were found to be useful instruments in dealing with shocks resulting from liberaisation
efforts. For example, in the case of Kenya, the introduction of competition policy led to the
opening of the market; in most other cases, competition started to develop as aresult of market
barriers being broken through the implementation of competition policy. Competition policy has
also helped in the privatization process of public enterprises, when they had to be transformed
from public to private monopolies. The expert stressed that in order to negotiate at the multilateral
level, it would be important for developing countries to have these competition frameworks in
place.

Competition in services sectors of interest to developing countries

Different economic sectors are affected differently by competition policies, given the
characteristics of market structures and regulatory regimes and the influence of technology. For
example, the increasing importance of electronic commerce will raise new issues in the area of
competition that will have to be addressed in the future. A number of services that were non-
tradable in the past are now becoming tradable as a result of technological developmentsin the
fields of information technology and telecommunications. This provides developing countries with
new opportunities to enter international competition. Examples of such services include
accountancy, telephony, engineering and architectural design, medical diagnosis, surgery, haute-
couture, as well as back-office services for banks, insurance and most financial services. The use
of new information technologies has increased the level of competition in these sectors, since the
number of potentia service suppliers has increased dramatically.

100



According to one of the experts, two examples of how this could increase competition are :

- a theintrafirm level, TNCs, such as Swissair’ s accounting department in Bombay would situate
their back-office work in developing countries, to take advantage of existing skills at lower costs,
thus increasing efficiency and competition among them;

- more suppliers from emerging countries would be able to make offersin international bidding
procedures, in sectors such as engineering, architecture etc.

For developing countries, the presence or absence of a competitive environment is especially
important in some key service sectors, whose operations impinge on the activities of many other
sectors of the economy. This is the case particularly in sectors such as telecommunications,
financia services and maritime and air transport.

There are, however, important differencesin the level of competition developing countries have
achieved in different sectors. During the 1990s, some devel oping countries have succeeded to
become highly competitive and efficient in telecommunications and financial services, through a
combination of domestic policy instruments which included privatisation, enhanced market access,
some degree of opening towards foreign direct investment and strengthening of regulatory
mechanisms. Again, this has been significantly boosted by technologica change. The same level
of competitiveness could not be achieved, however, in other sectors such as air or maritime
transport.

Maritime transport is one of the sectors of interest to developing countries where competition
plays an important role. One participant provided the example of the Dominican Republic where
15% of export revenues pay for maritime transport costs, due to the lack of competition in
maritime transport in the North Atlantic where the shipping industry was exempted from the
gpplication of United States competition legidation. These sectoral exemptions in the competition
legislation of many developed countries also extend to other services sectors of interest to
developing countries, such asair transport. These sectors are, however, essential for international
trade since they provide the main means of transport of goods (cargo, courier, etc.), tourists and
other passengers. Internationally, these sectors are characterised by oligopolistic market structures
and by alow level of competition. Thisis due to both characteristics inherent to these industries
(e.g. very high sunk and capital costs, high technological content, long payback periods of
investment) and the internationa regulatory framework in which they operate. At the international
level, they are subject to dtrict regulation, while domestically many national legidations (including
those of developed countries) provide for the total or partial exemption of these sectors from
competition rules and policies. These sectors also largely escape GATS treatment: air transport
is the only major service sector which has been explicitly excluded from the disciplines of the
Agreement, while negotiations on maritime transport held after the Uruguay Round have not
reached any conclusion. The international dimension of the sectors implies that developing
countries suffer from anti-competitive practices which take place internationally in air and
maritime transport, while there is limited scope for their domestic competition policies to prevent
these practices. Therefore, as the expert explained, the need for international competition rulesis
very important for developing countries.

How the WTO MTAs address competition
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The need for addressing competition issues in the context of trade policies has been recognized
during the UR negotiations. However, as one of the experts pointed out, the resulting WTO rules
refer to competition concepts in apatchwork of Agreements. This approach to competition does
not provide for a definition of complex concepts, such as dominance, abuse of market power or
monopoly power, and does not provide a framework for integrating competition and trade
policies. In particular those countries that are new to competition are therefore lost in such
agreements.

The following agreements have incorporated provisions that relate somehow to competition: the
Anti-Dumping Agreement, the agreements on Safeguards and Subsidies, TRIMs, TRIPs, GATS
and the Results of Negotiations on Basic Telecommunications Services, TBT, Art. XVII of GATT
(State Trading Enterprises), SPS, and the Agreement on Preshipment | nspection.®

Part of the debate focused on how competition policy could replace contingent protection regimes
(e.g. anti-dumping). Although the Agreement on Anti-Dumping was originally considered to be
an instrument dealing with anti-competitive practices, it has become the main policy instrument
for implementing anti-competitive practices resulting in markets less contestable than before. As
discussed above (see Chapter on Anti-Dumping), anti-dumping action contradicts the fundamental
principles of competition and provides companies with aready-made instrument to restrict foreign
competition. Many anti-dumping cases would have been considered “fair” under domestic
competition law. Therefore, there is an urgent need to reform the ADA by introducing concepts
and principles from competition law. In fact, it has been argued that a multilateral agreement on
competition policies could substitute multilateral disciplines on anti-dumping, or at least could
counteract the widespread abuse of the ADA.

Article 40 (sect.8) of the TRIPS Agreement, on Content of Anti-Competition Practices in
Licences, states that “nothing in the Agreement shall prevent member countries from specifying
intheir national legidation licensing practices that may constitute an abuse and prevent such anti-
competitive practices’. But countries that do so in their national legidation are often subject to
unilatera pressure, when their rules displease large trading partners. Such pressures are felt by
developed as well as developing countries.

A multilateral agreement on basic competition rulesto complement the multilateral trading system
could avoid the present loopholes and uncertainty in the existing Agreements. Experts thought that
this could be of benefit to developing countries, especially if the concept of S&D would be
maintained in aWTO framework on competition, subject to WTO dispute settlement system.

Proposals for future treatment of competition in the multilateral trade system
A precondition for setting up the Working Group on Competition by Ministers at their meeting

in Singapore in December 1996 was that this would not “prejudge whether negotiations [on the
subject of competition] will beinitiated in the future’. Thisreflects the understanding that the area

92 However, it is mostly countries having competition legislation that are best equipped to deal with these
competition-rel ated provisions, while those countries which lack this type of ingtitution (i.e. many developing countries)
are not prepared.
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of competition policy was a complicated one which required considerable further information and
discussion. So far, three possible approaches on the future treatment of competition in the
multilateral context have been proposed which were briefly recalled during the meeting:

(1) Competition isadomestic policy issue; as such it should be dealt with by national governments
and hence should not be treated multilaterally; cross-border cases may be dealt with bilateraly,
or under bilateral cooperation agreements™;

(2) The provisions of existing multilateral trade agreements (anti-dumping, subsidies) should be
reviewed in the light of competition principles and strengthened, so asto render the MTAs more
pro-competitive™;

(3) A multilateral agreement on minimum competition standards should be negotiated™.

Severa contributions were made with respect to each of the proposals which will be elaborated
in the following:

No treatment at the multilateral level

Thefirst proposa points to the number of competition-related provisions already included in the
MTASs (as mentioned above) and argues that no further negotiations should be held on explicit
competition rules separate from other substantive issues (e.g. investment, anti-dumping or
sarvices). International action on competition policy would be restricted to bilateral agreements,
such as the ones concluded by the US and the EU and the US and Canada, and to voluntary
bilateral cooperative action (positive comity), asis done between OECD countries™.

However, most of these agreements and cooperétive actions are taken among devel oped countries,
based on a process of mutua confidence building, while the same mechanisms are generally not
available to developing countries competition authorities. Moreover, the limitation imposed by
the main objectives of national competition policies (e.g. domestic efficiency, welfare or other
priorities) islikely to be stronger in cases involving both developed and developing countries, as
their national priorities differ much more than those among developed countries.

Treatment within MTASs

The second proposal recommends to pursue future negotiations in the area of competition within
the context of multilateral agreements that already exist or may be negotiated in the future.
Regarding the former, the most important agreements where the topic may be dealt with are
TRIMs, GATS, TRIPs and the Agreement on Anti-Dumping.

% Thisview is defended, inter alia, by the United States.
% Suchas position is held by Japan and some developing countries.
% This line has been backed by the EU and some developing countries.

% The next stepin the direction of widening international co-operation on competition policies would be the
adoption of common rules in the context of regional trade agreements. As in other areas, the countries that have
advanced most in this direction are those of the EU, through its common competition palicy.
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The TRIMs Agreement is due for revison in 1999 and one of the tasks of the revision process (as
foreseen by Article 9) is to consider whether the Agreement should be complemented with
provisions on competition policy. This provides an opportunity for the discussion and adoption
of multilaterd disciplines on competition. The extent to which thiswill be carried out will largely
depend on the degree of consensus reached in the discussions of the WTO Working Group on the
I nteraction between Trade and Competition Policy. The mandate of this Group was extended at
the end of 1998; however, although it has examined several issues as foreseen in its mandate, no
consensus has emerged so far on ways to advance towards multilateral rules on competition.

One of the expertsfelt that there is a danger of including competition under other issues, such as
investment or TRIMS. In this case, those countries which oppose the multilateral discussion of
competition will emphasise other TRIMs-related issues during the revision of the Agreement (e.g.
the expansion of the list of prohibited TRIMS), thereby avoiding the treatment of competition
issue, the latter being mainly of interest to developing countries. Therefore, dealing with
competition issues under the TRIMs agreement would run the risk of linking progress toward a
multilateral competition agreement to further concessons on investment. On the other hand, it had
been the developing countries which had insisted on this link in the TRIM S agreement between
investment and competition. This was based on the agreement that TRIMS were necessary to
preempt anti-competitive practices and any new multilateral developments in the area of
investment should be accompanied by disciplines on competition policy.

While there would be the possibility of strengthening GATS Article IX, it might be more feasible
to treat the issue of competition in the context of sectoral negotiations, e.g. by the inclusion of
pro-competitive clauses in sectoral annexes. As already mentioned, this has been done to some
extent in the negotiations on basic telecommunications services where a pro-competitive
framework wasincluded in the final agreement. In future negotiations on services, commitments
may include provisions conducive to strengthening competition, e.g. by giving market accessin
sectors hitherto reserved for alimited number of suppliers. This has been specifically suggested
asasolution in the tourism sector. Another important subject refers to sectors which are virtually
excluded from GATS disciplines - air and maritime transport - and whose meaningful and effective
incorporation into the provision of the Agreement might contribute to a higher degree of
competition. The review of the GATS Annex on Air Transport Servicesis scheduled to take place
in 2000, when the issue of the possible further application of GATS in this sector is due to be
discussed (Article 5 of the Annex on Air Transport Services). If any action is taken on these
sectors, it will be likely be done in the context of the coming round of negotiations on services.

The ADA has been cited most frequently in the context of competition policies. It has been
suggested that the incorporation of competition policy principles into the ADA could reduce the
use of anti-dumping action to restrict and harass trade (see Chapter on Anti-Dumping).

A multilateral agreement on competition policy
The most ambitious proposal for dealing with the issue of competition (and, hence, of preventing
anti-competitive practices) in future negotiations is the adoption of multilateral disciplines on

competition. Thisisacomplicated subject and, as can be seen from the discussions held by the
WTO Working Group on the Interaction between Trade and Competition Policy, it is not yet clear
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which issues of competition policy should be dealt with multilaterally: harmonisation of national
policies, extra-territoriality, the relationship between competition and contingent protection
regimes (particularly anti-dumping), domination of small domestic markets (particularly those of
developing countries), etc. All of these issues could be addressed by competition policies (seen
in a much wider context than strict anti-trust rules), given the long list of anti-competitive
practices which has been brought into the discussions.

As one of the experts explained, the EU has proposed to initiate discussions leading to a
multilateral framework on competition with the following characteristics:

. discussions should start at the plurilateral level;
. they should concentrate on issues where consensus exists, such as hard core international

cartels,

. an undertaking should be made by countries to adopt and implement national competition
rules;

. more difficult issues, such as vertica restraints and dominance, should be left for discussion
at alater stage.

The main advantage of advancing towards a set of multilateral rules on competition is that it
would avoid some of the problems associated with the present treatment of the subject in the
WTO, particularly:

. references to provisions on competition are scattered among several of the existing MTAS.
This does not alow for a definition of complex concepts addressed by competition policy,
such as dominance, abuse of market power, monopoly power, etc.;

. such a set of ruleswould treat the question of competition in a more transparent way, while
at present competition clauses are mixed with several other substantive issues,

. there would be a multilaterally agreed set of criteria to resolve trade conflicts among
countries in the field of competition policy;

. the compliance with multilateral competition rules would be subject to the WTO dispute
settlement mechanism, which provides a guaranty for smaller trading partners against
unilateral action by major traders;

. the adoption by developing countries of specific competition rules even in cases where they
are foreseen in the multilateral framework (e.g. TRIPs) and the way in which they are
implemented could give rise to unilateral pressure from major trading partners. This would
not be the case in the presence of explicit multilateral competition rules, which would be
subject to multilateral action, if required;

. developing countries would have a better chance to control international mega-mergers,
which at present is only done by competition authorities of major trading partners.

There are a number of ways in which these multilateral rules can be negotiated, e.g. their scope
can be limited to specific issues or sectors. The adoption of such rules would imply some degree
of transfer of competition oversight from national governments to a supra-national body. Here a
further question would arise: which body would that be - the WTO or a global competition
authority? The answer naturally would depend on the substantive provisions of the rules.

This proposal received broad support among the expertsin the meeting addressing all of the above
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listed advantages. In addition, one of the experts (coming from a developing country) pointed out
that if the TRIPs Agreement was possible even though alarge number of countries were without
IPR legidation, then an agreement on competition should also be possible. He argued that in the
light of further trade liberalisation, if no minimum standards of regulation on competition policy
exist, companies are at the mercy of other companies applying anti-competitive practices thus
loosing all potentia benefits resulting from increased trade.

Whichever of the three options discussed above (and its respective variants) prevailsin coming
multilateral negotiations, from a development perspective it isimportant to ensure that the special
conditions of developing countries are taken into account. This might be done, for instance, by
adopting some form of special and differential trestment for development in competition issues.
This principleis present in the non-binding legal instrument negotiated internationally under the
aegis of UNCTAD known as The Set of Multilaterally Agreed Equitable Principles and Rules
for the Control of Restrictive Business Practices (adopted in 1980) and should be defended by
the developing countries in any negotiation of a multilateral framework on competition, in order
to ensure that developing countries, and especialy LDCs, maintain the necessary flexibility in their
competition regimes in accordance with their development objectives.

Priority areas for further research

The main areas in which further research needs to be undertaken in view of future trade
negotiations are:

. examination of various MTAS (e.g. Anti-Dumping, safeguards, rules of origin, GATS etc.)
to assess their impact on competition;

. ways of dealing with situations where foreign firms have a dominant position in a national
developing country market but are not fully under national jurisdiction;

. the role of competition in network industries and in “natural” monopolies in developing
countries and determination, on a sectoral basis, of the minimum conditions necessary for
competition rules to work;

. the way in which competition policy addresses IPRs;

. international anti-competitive practices in service sectors and how they impinge on
economic efficiency and trade of developing countries;

. aternative ways, and their relative merits, of including competition clauses in the coming
negotiations on services,

. the importance of competition policy implementation in ensuring the success of market-
oriented economic reforms, particularly in the present financia crisis situation in some
developing countries;

. determination, in specific countries/regions, of what is the better level for competition
policy: national or regiond (the latter option may be particularly relevant in the case of small
domestic markets) and, in this connection, examination of the question of whether it is
indispensable to have national competition policies before they can be treated at the (sub-)
regional and/or multilateral level;

. lessons to be learned from international cooperation on competition policy and the
mechanisms used;

. development of a measure of the incidence of anti-competitive practices on international
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trade;

establishment of indicators (or proxies) of the likelihood of anti-competitive practicesin
specific sectors;
competition issues raised by the emergence and expansion of electronic commerce.
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TRADE AND INVESTMENT

At the UNCTAD expert group meeting, severa topics dominated the discussions on possible
future negotiations in the area of trade and investment (also in the light of the discussions on the
OECD-proposed MALI), which will be presented in the following sections:

- Issues related to the implementation of the TRIM S agreement;

- The surge of BITs and FDI in the 1990s and the emergence of the MAI,

- The need for combining foreign direct investment with national policy objectives by making it
part of an overall strategy supportive of economic growth, industrialization and transfer of
knowhow; the costs and benefits of FDI;

- Investment-related competition issues,

- Possible approached to address the subject in future negotiations.

Background

At the launching of the UR negotiations, investment issues were brought into the debate by a
United States proposal, which suggested - among others - to eliminate a range of investment
measures that distort trade and to introduce national/MFN treatment for new and established
foreign direct investment. The proposa received only limited support, and in particular developing
countries argued that negotiations on investment were outside the GATT's mandate.”” As aresult,
negotiations focussed on a narrowly defined concept of “trade-related investment measures’
(TRIMSs) or measures taken by governments to attract and regulate foreign investment (investment
policies).

In fact, investment has been brought into the WTO framework, not by the TRIM S agreement, but
in GATS which provides a framework for negotiating commitments on “commercia presence’.
Negotiations conducted under the GATS framework have made substantial progress in the
liberalization of access to markets and the extension of national treatment to foreign enterprises
(e.g. the recent agreements on financial services and basic telecommunications).

The TRIMs Agreement prohibits the use of measures that are inconsistent with Article 111
(national treatment on international taxation and regulation) or Article XI (prohibition of
guantitative restrictions) of GATT 1994. It contains an “lllustrative list” of such measures,
including local content requirements, export performance, trade-balancing, domestic sales,
technology transfer, manufacturing, and product mandate requirements.

WTO Members were required to notify any measure that is incompatible with the Agreement no
later than 90 days after the entry into force of the Agreement (1 January 1995). Grace periods for
the elimination of such measures were given to developed countries (2 years), developing
countries (5 years) and least-developed countries (7 years after the Agreement went into force).
By 31 July 1998, the WTO had received natifications from 26 Members, mostly developing

 Devel oping countries were aso concerned about lumping negotiations on services and investment together as “trade”
subjects and insisted that trade in services was negotiated on a separate track from negotiations on investment.
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countries, which use TRIMs to promote their development objectives. The Committee on TRIMs
reviews the notifications and discusses them in its meetings.

Article 9 of the Agreement requests the Council for Trade in Goods to review the Agreement no
later than 5 years after the date of entry into force (i.e. by 31 December 1999) and consider
whether it should be complemented with provisions on investment and competition policy. At the
Singapore Minigteria Conference (1996), the Working Group on the Relationship between Trade
and Investment was established® “on the understanding that the work undertaken shall not
prejudge whether negotiations will beinitiated in the future...” (Paragraph 20, WT/MIN(96)DEC).
The latter reflects the concern by some developing countries, which oppose future negotiations
on thisissue.

In its two years of existence, the Working Group has discussed four items listed on a “ checklist
of issues’: (1) Implications of the relationship between trade and investment for development and
economic growth; (2) The economic relationship between trade and investment; (3) Existing
international instruments and activities regarding trade and investment; and (4) identification of
common features and differences, and the advantages and disadvantages of entering into bilateral,
regiona and multilateral rules on investment, including from a development perspective. Inits
Report (1998), the Working Group recommends the General Council to continue the Group’s
work which “shall be based on issues raised by Members with respect to subjectsidentified in the
Checklist of Issues Suggested for Study”.

Key issues from the development perspective
The TRIMs Agreement and issues related to its implementation

Several comments were made relating to the TRIMS Agreement and experiences with the
implementation of the Agreement. The TRIMs Agreement did not introduce any new disciplines
with respect to investment policy. It merely clarifies or restates the use of measures which are
inconsistent with GATT Articles [11 (National Treatment on Internal Taxation and Regulation)
and XI (Genera Elimination of Quantitative Restrictions). This limited scope of the Agreement
reflects efforts made by the developing countries to prevent the extension of trade obligations into
the field of investment and the incorporation of principles such as "right of establishment” and
"nationa trestment” for investorsinto the trading system. Countries maintain their sovereign rights
to regulate foreign direct investment as long as the TRIMs Agreement is not infringed. The
preamble of the TRIMs Agreement recognizes that certain investment measures can cause
trade-restrictive and distorting effects. TRIMs relates to trade in goods, whereas GATS mode 3
coversinvestment liberalization in trade in services.

The TRIMs Agreement does not give adefinition of a TRIM or an objective test for identifying
such measures. It is therefore up to the notifying country to judge which of its TRIMs are illegal

% in paralldl to the Working Group on Trade and Competition, see Chapter on Competition.
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under the Agreement. Although the TRIMs Committee has examined many notifications and
measures, there is still no clear guidance on which measures are, strictly speaking, prohibited.
There are naturally different interpretations and differences of opinion. It is clear that export
performance requirements remain permissible under the WTO Agreements.*® Most developing
countries have export requirements, which are normally mandatory for most investmentsin free
trade zones or exclusive economic zones. Several other measures that may appear controversia
can be maintained by host countries because there are no explicit legal prohibitions against them.
In this context, one of the experts posed the question of lost benefits by discriminating against
foreign investors (in favour of domestic ones) by applying performance requirements or providing
investment incentives. On the other hand, it was pointed out that these performance requirements
were important for developing countries industrialisation process and capacity building (see
below).

Difficulties faced by Developing Countries in the Implementation of TRIMs

The implementation of the TRIMS Agreement has posed the following problems for developing
countries: (i) the identification of TRIMs and the timely notification to WTO, (ii) the importance
of loca content requirements in development policies of several countries, in particular in relation
to the automotive sector, (iii) the adequacy of atransitional period for phasing out of TRIMs, and
(iv) the need to rethink the approach taken in the TRIMs Agreement by concentrating on adverse
effects on trade, rather than outright prohibition of certain measures and to provide special and
differential treatment in key sectors.

According to Article 5.1 of TRIMs, Members are required to notify any TRIM inconsistent with
the Agreement within 90 days after the entry into force of the agreement. The time limit causes
a problem for some devel oping countries which need longer to identify and notify their TRIMS,
given ther institutional constraints, whereas developed countries are not flexible with respect to
the time limit set. Thisis one of the disadvantages resulting from the negative list approach to
market access and nationa trestment; if countries do not include their reservations prior to entry
into force they will not be able to do so at alater stage. Delaying notification of a measure in the
context of specia and differential treatment should not diminish the benefits that should accrue
to developing countries in terms of e.g. additional time granted to adjust and implement
obligations contained therein.

Measures which have required further clarification mainly relate to the automobile sector, to
agriculture and to general provisions on local content in investment laws. Moreover, the
relationship between TRIMs, SCM, GATT, and the Agreement on Agriculture also requires
clarification. It can be expected that the countries most opposed to TRIMs will initiate litigation
in order to determine the frontiers of the Agreement (such as the case brought against Indonesia
in relation to the automotive sector). Developing countries lack the capacity to identify TRIMs
used by developed countries, particularly at the sub-national level.

% Although subsidies linked to such requirements would be covered by the discipline of the Agreement on
Subsidies and Countervailing Measures.
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Since neither the GATT nor the URAS address the wide range of investment policy measures
currently in effect in many countries, the status of several of these is unclear. A narrow
interpretation of the ruleswould imply that any measure that is not covered in the TRIMs text, or
the Agreement on Subsidies and Countervailing Measures and is not inconsistent with basic GATT
principles, would be acceptable or legitimate. But the question is particularly complicated for
voluntary programmes since the TRIMs Agreement specifies measures that are "mandatory or
enforceable under domestic law or administrative rulings', but it aso refers to obtaining an
advantage. This"advantage" may not be formally linked to the investment measure concerned.'®
However, Article 6 provides for trangparency in the administration of TRIMs, and TRIMs that are
not transparent are likely to face challenges from trading partners.

Thereis no reference to a case-by-case effects test or measures at sub-national levels. Article 6,
however, does provide for the notification to the WTO secretariat of the publications in which
TRIMs may be found, including those applied by regional and local governments and authorities
within their territories. It seems that there is a need to include a requirement for establishing
adverse effects of a particular TRIM on a case by case basis, particularly given new empirical
research which demonstrates concrete benefits accruing to developing countries by use of certain
performance requirements. Such adverse effects should be greater than the positive impact of
such requirements on development of particular sectors in developing countries to entail the
removal of the particular measure.

Developing countries are alowed five years and LDCs seven years for eliminating the prohibited
TRIMs. Thistrangtiond period could be extended if Members demonstrate particular difficulties
in doing so, and taking into account their individual developmental, financial and trade needs.
TRIMs introduced less than 180 days before the entry into force of the Agreement will not benefit
from the transitional arrangements, and members should not modify the terms of any notified
TRIM s0 asto increase the degree of inconsistency with Article 2. Such provisions amount to a
standstill on the prohibited TRIMs. The TRIMs text, however, permits TRIMs to be levied on
new investorsin the trangition period, to protect existing investors. This addresses a major concern
of current investors, particularly in the automotive sector, regarding possibl e serious disadvantages
vis-avisnew investors. Loca content requirements and domestic sourcing are most prevalent in
the automotive industry. Many countries experience difficulties in removing such measuresin the
trangtiona period. Therefore, consideration needs to be given to the extension of this period for
some developing countries, in relation to specific sectors.

Compared to the range of policy instruments at a government's disposal, the TRIMs Agreement
does not significantly congrain the ability of any government to regulate foreign direct investment

100 The 1990 Panel on EEC-Regulation on Imports of Parts and Components suggested a broad scope for the
application to Article 111. The Panel ruled that the comprehensive coverage of all laws, regulations or requirements
affecting theinternal sale, etc., of imported products suggests that not only requirements which an enterpriseis legally
bound to carry out, such as those examined by the FIRA Panel, but also those which an enterprise voluntarily accepts
in order to obtain an advantage from the government constitute requirements within the meaning of that provision. The
Panel noted that the EEC made the grant of an advantage, namely the suspension of proceedings under the
anti-circumvention provision, dependent on undertakingsto limit the use of parts or materials of Japanese origin without
imposing similar limitations on the use of like products of EEC or other origin, hence dependent on undertakings to
accord treatment to imported products less favourable than that accorded to like products of national origin in respect
of their internal use. GATT, BISD, Thirty-seventh Supplement, pp. 132, 197.
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in its territory. However, import-substituting measures of many developing countries are now
more explicitly prohibited. In any event, the above investment measures were inconsistent with
GATT principles and could have been chalenged in a dispute. The WTO and the single
undertaking clarify the application of these obligations to developing countries and transition
economies, but further challenges will no doubt be made to establish the exact "frontier” of the
prohibition beyond the scope of the "illustrative list".

The surge of BITs and FDI in the 1990s

It was pointed out that the liberalization of FDI regimes has been complemented with the signing
of an increasing number of bilateral investment treaties (BITs). According to arecent UNCTAD
study’®, more than two-thirds of the 1,513 bilateral treaties signed by the end of 1997 came into
existence during the 1990s. In 1997 alone, 153 BITs were concluded. Most significantly, the
number of BITs concluded between developing countries themselves, and between developing
countries and economies in trangtions, has aso risen substantially during the 1990s. For example,
where asin 1980, 322 out of 386 BITs were concluded by developed countries, in 1997 27% of
the treaties concluded were between developing countries. If adding the BITs concluded between
developing countries and transition economies (18%) and those among transition economies (7%),
in 1997 the total number of BITs among developing and transition countries (52%) even outpaces
those BITs involving developed countries (48%).

FDI flows have al'so grown considerably during the 1990s, including among devel oping countries.
For example, between 1990 and 1996, total outward FDI stock of the Group of 15 (G-15)
developing countries grew at an annual average rate of 17 per cent; it was estimated at US$ 44
billion, compared to atota FDI outward stock of US$ 3,178 billion in 1996. Outward FDI flows
from all developing countries have increased from 3% of total global flowsin 1980 to 13% in
1997. Inward FDI flows of the G-15 countries have grown from US$ 59 hillion in 1980 to US$
457 billion in 1997, representing 13% of the total FDI stock in developing countries.

The practice in the BITs and NAFTA may have been the point of departure for the MAI.%? The
scope of any agreement on investment is determined by the definition of investment.’® The
definition of investment is an important aspect in any discussion on investment flows. As one

101 UNCTAD, Bilateral Investment Treaties in the mid-1990s, United Nations publication, Sales No.

E.98.11.D.8 (1999).

1% The negotiationsin the OECD on aMultilateral Agreement on Investment (MAI) have met with difficulties,
InMay 1998, ministers decided to suspend negotiations until October 1998 and subsequently decided to discontinue
them. It seemsthat the MAI, which draws heavily on the investment provisions of NAFTA, is expected to be much less
amhitious than envisaged by the main proponents of such an agreement, and thus may not be acceptable to them, while
opposition is beginning to mobilize, particularly et the provincial and state levelsin federa countries. The United States
Helms-Burton and D'’Ameato legidation (involving theissue of extra-territoriality), the United States proposalsto include
labour and environmenta standards, the proposal by France and Canada on cultural exception, and the EU's insistence
on exception for regiona integration agreements have created difficulties in completing the MAI. OECD members seem
reluctant to accept further commitments to liberalize restrictions on foreign investment that go beyond what they have
already accepted in the WTO or in free trade agreements.

103 For a more detailed discussion, see UNCTAD,_Scope and Definition. UNCTAD Series on Issues in
International [nvestment Agreements, United Nations publication, Sales No. E.99.11.D.9.
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expert pointed out, the difference between FDI and portfolio investment is of particular
importance as the two kinds of flows behave differently. FDI is defined as an investment involving
a long term relationship and reflecting a lasting interest and control by a resident entity of one
country (the foreign direct investor or parent enterprise) in an enterprise resident in a country
other than that of the foreign investor (foreign affiliate). This enterprise-based definition is
contained in the GATS, saying that aforeign investor isin a position to exercise direct control or
influence over an investment and the investment is generally viewed as a corporate entity.
Attempts to define investment broadly to include portfolio (given the volatility of short term
capita) raises a number of issues, particularly in view of the recent financial crisis resulting from
the ingtability of these capita flows. According to one of the expert, the Asian crisis showed that
FDI and portfolio investment are different; hence, they should be treated differently and under
Separate agreements or in different fora (e.g. the IMF to deal with portfolio investment). On the
other hand, examples from Latin America showed that the Asian crisis also affected FDI flows to
the region; even though FDI was not at the center of the crisis, itsimpact on trade and FDI flows
led to instability in the economic environment.

Most BITs have a broad definition of investment which is asset-based. This broad approach has
been followed by the MAI which includes portfolio investment, IPRs, licenses, franchises etc. The
definition covers not only capital that crosses the border, but also any kind of asset. It should be
noted that the MAI approach of providing right of establishment by applying national treatment
to the pre-establishment phase does not reflect general practice in most BITs*™ Moreover, the
gpplication of nationa trestment in respect of entry of foreign investment is far more difficult than
its gpplication to trade in goods in terms of establishment of similar situations. The BITs usually
provide limitations to national treatment and apply the principle where domestic and foreign
investor find themselvesin "identical” or "similar Situations’, or "in like circumstances" or even
to " smilar activities'. The MAI provides for application of national treatment and MFN in like
circumstances. The MAI deals with issues going beyond strictly market access issues e.g.
protection of investment.

Nationa treatment would be a basic objective in any investment agreement and exceptions to
national treatment would need careful examination.’®® On the other hand, it is important to
examine why there is a need to provide protection for property which goes far beyond what is
offered to nationals in the MAI. The MAI endorses a negative list approach which provides for
an obligation to grant national treatment across the board with respect to establishment and
acquisition, with the possibility of taking reservations to national treatment. In contrast, GATS
follows a positive list approach to scheduling of commitments on market access and national
treatment in respect of commercial presence which alows gradua opening of markets by
scheduling bindings on market access and national treatment, including limitations and
qudifications to such access. Thistakes into account asymmetries between host and home country
economies (see below).

194 For further elaboration, see UNCTAD, Admission and Establishment. UNCTAD Series on Issues in
International [nvestment Agreements, United Nations publication, Sales No. E.99.11.D.10.

105 See UNCTAD, Nationa Treatment. UNCTAD Series on Issuesin Internationa Investment Agreements,
forthcoming and UNCTAD, Fair and Equitable Treatment. UNCTAD Series on Issues in International |nvestment
Adgreements, forthcoming.
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Examples were given from Latin America where many bilateral, intra- and extraregional and
subregional investment agreements have been concluded. In this region, investment is a less
sengitive issue since concepts like MFN'® or national treatment applied to investment are already
included in the national legidations. The question here is how to combine a multilateral agreement
with the large number of regional and subregional agreements already existing?

Also, the case of Mexico was discussed where investment flows from the US increased rapidly
after the conclusion of NAFTA. This has had a negative effect on neighbouring countries where
industria production in certain sectors has declined. Thisis largely due to the strict rules of origin
contained in NAFTA. It was mentioned that Similar developments could occur after the conclusion
of the FTAA and investment flows will be deviated to Latin America, away from other regions,
due to these specific rules of origin of NAFTA.

FDI and national development policy objectives

From a development perspective, investment should help countriesintegrate in the world economy
through the transfer of technology, manufacture and export performance.’” Several experts
commented on the important question as to what extent international investment agreements allow
sufficient flexibility for developing countries (at various levels of devel opment) to pursue their own
development objectives. A basic policy dilemmathat developing countries face is to combine their
economic and development objectives (which often imply alimited application of the principles
of market access and national treatment) with policies that promote their international
competitiveness based on more liberal FDI policies.

Moreover, with the reduction of officid aid, developing countries need for private investment has
increased. In this context, theissue of attracting FDI was raised. One of the experts, coming
from Asia, mentioned that despite the Asian crisis, FDI flows to the region are till very high and
that it would be important to investigate the reasons for thisinflow given that it took place in the
absence of any international rules on investment.

TNCs normally favour countries with the least number of restrictions.™® Liberalization of
investment will not, however, guarantee the inflow of FDI or development. This is demonstrated
through the existence of regiona imbalances in development, when examining national markets

108 See UNCTAD, Most-Favoured Nation Treatment. UNCTAD Series on Issues in International Investment
Agreements, United Nations publication, Sales No. E.99.11.D.11.

197 See UNCTAD, Foreign Direct Investment and Development. UNCTAD Series on Issuesin International
Investment Agreements, United Nations publication, Sales No. E.98.11.D.15 and UNCTAD, Transfer Pricing.
UNCTAD Serieson Issuesin International Investment Agreements, United Nations publication, Sales No. E.99.11.D.8.

108 Removal of retrictions, however, is not a sufficient condition for attracti ng investment. Important factors
relating to locational decisions include the size of the market, geographical location, political and social stability,
appropriate legal and physical infrastructure, and the quality of the labour force.

114



where perfect mobility of factors of production exists.!® Moreover, empirical resear¢H
demonstrates that the impact of FDI on the devel opment process is not aways positive. Out of
a sample of 183 foreign investment projects in some thirty countries, a majority did result in
increasing the host country’ s economic growth and welfare (over atime period of two decades).
But in alarge minority of cases (twenty -five to forty five percent) foreign investment projects had
anegative impact on host growth and economic welfare. This can be explained by an important
digtinction to be made between investors producing solely for domestic consumption in the host
country and investors using the host country as a location (integrated into the global sourcing
network of the parents) from where they can strengthen their competitive position in the world
market. Once the parent investors commit themselves to incorporate the output from a host
country into a larger strategy to meet global or regional competition, a dynamic "integration
effect” can be observed, providing new technology, more rapid technological upgrading, best
management practices and high industry standards.

An important question to addressis what are actudly the globa benefits of FDI? For example, one
of the experts pointed out that there was no credible estimate of the global benefits that result from
FDI (apart from sales, stocks of direct investment, assets etc), such as increase of world GDP.

Investment incentives and performance requirements

Incentives/subsidies, often in combination with performance requirements, are used to attract and
direct FDI flows to certain priority sectors and/or regions.*** The situation of competition over
FDI has led to a growing concern about the cost of incentives and the impact of incentives on
trade. Performance requirements are considered important by a number of countries for ensuring
that benefits are obtained from investment flows, such as the transfer of a package of assets
conducive to human capital development including managerial skill, as well as the transfer of
technology.

As mentioned above, views concerning the use of investment incentives or performance
requirements differed among the experts. While some experts pointed to the lost benefits from
discriminating againgt foreign investors in favour of domestic ones, others stressed the importance
of these measures to the countries’ industrialisation processes and capacity building efforts.

Performance requirements that are considered essential for development strategies and therefore
need to be maintained include export performance, a minimum level of local equity, joint venture,
hiring of agiven leve of local/national personnel, transfer of technology, nationality requirement
for senior management, achieving a given level or value of production, investment, sales,
employment or research and devel opment.

1% Sea Trade and FDI Policies: Pieces of aNew Strategic Approach to Development, Manuel R. Agosin and
Francisco J Prieto, March 1993

110 see for example T. Moran, Foreign Direct Investment and Development, Institute for International
Economics, 1998, p.3.
M For aten-year review of the use of incentives to attract FDI, see UNCTAD, Incentives and Foreign Direct

Investment. UNCTAD Serieson Issuesin International Investment Agreements, United Nations publication, Sales No.
E.96.11.A.6.
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Many developing countries use a combination of investment incentives and performance
requirements to pursue a variety of development objectives:. to direct resource allocation to sectors
considered to have a particular growth potential, to build up a viable domestic private sector, to
promote vertica integration, to attract foreign technologies or export-oriented investment, or to
improve access to major markets and export marketing capacities. Moreover, in many cases
countries rely on investment measures to correct market distortions created by these enterprises
since policy instruments to ensure free domestic competition are not sufficiently effective or
enforceable vis-a-vis large foreign enterprises.

Given the tendency of TNCs to internalize technological assets, developing countries use
incentives and performance requirements to seek an externalization of such assets and domestic
capacity building. Therefore, retaining the flexibility in using these policy tools is of particular
importance to sustainable development. The combination of a variety of incentives and
performance requirementsis amed at securing a balanced regulation and enhancement of foreign
direct investment in the host country.*** Furthermore, the same mixture can ensure an adequate
compromise between the interests of the host country and those of the investor.™® For example,
the availability of adiverse set of incentives and conditions could provide flexibility in negotiations
with potentid investors and alow a bargain to be struck in which an incentive with high value to
the investor and low marginal cost to the host country (such as access to an existing free-trade
zone) is traded for a performance requirement of low marginal cost to the investor but high real
or perceived value to the host country (e.g. an agreed commitment for local expenditure on
research and development).**

The TRIMs, the OECD MAI negotiations as well as regiona and some bilateral treaties have
demonstrated that whereas countries are more open towards disciplines on certain types of
performance requirements, they are more reluctant to discipline investment incentives. The MAI
prohibitsalist of performance requirements relating to goods and services which covers measures
beyond not only those listed in the TRIMS Agreement, but even beyond those prohibited under
Article 1106 of NAFTA." The MAI provides that a party shall not in connection with the
edtablishment, acquisition, expansion, management, operation or conduct of an investment in its
territory of an investor of a party or of a non-party, impose, enforce or maintain any of the
requirements listed, or enforce any commitment or undertaking. These provisions limit the

12 United States Department of Commerce, The Use of Investment Incentives and Performance Requirements
(Washington, D.C.: 1977), pp. 1-2. The 1977 benchmark survey of the United States Department of Commerce, which
provided elements for the formulation of a United States negotiating position on this issue, found that 27 per cent of
United States affiliates in the developing countries received one or more incentives to invest, while the figure was 25
per cent for developed countries. However, developing countries imposed performance requirements on United States
firms more often than developed countries - 29 per cent compared to 6 per cent.

13 Hardeep Puri and Delfino Bondad, "TRIMs, Development Aspects and the General Agreement”, Uruguay
Round: Further Papers on Selected Issues (UNCTAD/ITP/42), 1990, p. 55.

14 Theodore H. Moran and Charles S. Pearson, "Tread carefully in the field of TRIP (Trade-Related
Investment Performance) measures’, The World Economy, Vol. 11, No. 1 (1988), p. 121.

15 The NAFTA list is supplemented by certain concepts of limitations to market access taken from Article
XVI of GATS(eg. hireagiven level of local personnd, to establish ajoint venture, to achieve aminimum level of local
equity participation) as well as others which are currently permitted under TRIMS and GATS (e.g. transfer of
technology requirements, to locate its headquarters for a specific region or the world market in the territory of that
contracting party).
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flexibility of countriesin respect to their industrial policies and would mean that investment would
not lead to learning effects and the important externalities in the rest of the economy (e.g. building
of domestic capacities through TOT, strengthening of management techniques, human resource
development).

GATS legitimizes the use of a list of performance requirements as subjects for liberaization
negotiations in accordance with Article XVI and Article XVII. Article X1X:2 provides for
“appropriate flexibility for individual developing country Members for opening fewer sectors,
liberdlizing fewer types of transactions, progressively extending market accessin line with their
development situation and, when making access to their markets available to foreign suppliers,
attaching to such access conditions aimed at achieving the objectives referred to in Article V™.
The TRIMS agreement only confirms that local content requirements and some trade balancing
requirements are prohibited by GATT, but does not prohibit other performance requirements.™
In the negotiations on TRIMS, developing countries considered performance regquirements
necessary to channel FDI according to their national development policy objectives, to offset the
preferentia treatment/incentives and to offset or preempt the anti-competitive practices of TNCs.

Recent studies indicate that the location of FDI, in particular in the automotive, petrochemica and
computer/electronic industries has not taken place so much along the lines of comparative
advantage. The host governments' forceful use of policies such as export subsidies and export
performance requirements “played a crucia part in impelling international investors to establish
sourcing networks that included (...) developing countries.”**” The successful use of export
performance requirements in these three sectors demonstrates that it has generated a new structure
of internationally competitive production. This puts in question whether one could categorically
prohibit any performance requirement without actually examining whether such a measure has
significant and direct adverse effects on trade which outweighs its beneficial effect on
development.

Investment and competition policies™®

Some experts commented on the relationship between investment and competition policies. The
use of protectionist and investment-diverting trade measures, most notably rules of origin and anti-
dumping regulations in a discriminatory and demonstrably distorting manner is a major area of
concern. Both EU and NAFTA rules of origin require that a substantial portion of inputs originate
in their member statesto qualify for preferential treatment - to protect local industries and to shift
foreign investment into member states. Anti-dumping actions are considered to divert investment
by generating uncertainty for international firms interested in investing in potential export
operations and causing the redeployment of production to the market protected by anti-dumping
regulations. Locationa incentives, rules of origin and anti-dumping regulations are used to recast

116 The MAI widens the list of performance requirements including many currently permitted under GATT
and GATS, but some of themwould be alowed if linked to the grant of an advantage. The MAI prohibitslocal content
and export performance requirements.

117 See T. Moran, Foreign Direct Investment and Development, Institute for International Economics, 1998,

po.
118 See Chapter on Competition.
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the international economic landscape hindering economic activity from moving aong the lines of
comparative advantage.™® The need to offset these investment diverting policies on the part of
developed countries explains the crucial role of export subsidies and particular performance
requirements in inducing companies to include developing countries in their regional or global
sourcing networks.

Deve oping country interests and concernsin the area of investment and competition policy, which
could be reflected in any future disciplines, include: (i) the non-discriminatory application of
competition legidation, which might serve developing host countries to remedy their major FDI
concerns in case they adopt a libera FDI regime; (ii) alowing (small) economies to control
possible abuses of dominant positions of TNCs; (iii) exempting SMEs when the impact of their
RBPs isinsgnificant in the relevant market, by the applying de minimisrules; (iv) granting time
limited exceptions to certain dynamic and growth-oriented sectors which need temporary shielding
from full-fledged competitive forces to alow infant industries to progress along the learning
process; (V) the extent to which restraints linked to licensing arrangements should be deemed anti-
competitive and prohibited; (vi) the possibility of prohibiting bans of parallel imports under certain
conditions; and (vi) the adoption by governments of substantive provisions to control horizontal
and vertical restraints, abuses of dominant positions, and export cartels.

Consideration could be given to home countries of foreign firms to assume some responsibility for
assisting developing countriesin establishing their competition machinery, as well as taking action
to deal with RBPs by their firms which adversaly affect markets of developing countries. To this
end, developed countries might take the initiative at the national level to apply their own
competition lawsto RBPs of their firms affecting international trade and development, along the
lines of paragraph E:4 of the Multilaterally Agreed Set of Principles and Rules for the Control of
Restrictive Business Practices.'®

One of the experts felt that future negotiations on competition should be kept under the TRIMS
framework. It should be stated clearly, though, that any expansion of the TRIMs Agreement to
include other trade-related investment measures should include in parallel, and as a quid pro quo,
elements of competition policy. Theserelate in particular to the control of restrictive practices for
which TRIMs are used by developing countries. The provisions of the UNCTAD Set of
Multilateraly Agreed Principles and Rules for the Control of Restrictive Business Practices, and
draft codes of conduct on transnational corporations and transfer of technology could provide
elements for disciplines on anti-competitive behaviour.

Future treatment of investment in the multilateral trading system

19 gep UNCTAD, Investment-related Trade Measures. UNCTAD Series on Issues in International Investment
Adgreements, United Nations publication, SalesNo. E.99.11.D.12.

120 This states that " States should seek gppropriate remedial or preventive measures to prevent and/or control
the use of RBPs within their competence when it comes to the attention of States that such practices adversely affect
international trade, and particularly the trade and development of developing countries®, and might also extend to
developing countriesthe terms of bilateral cooperation which afew developed countries aready extend to each other
(thus accepting an MFN obligation).
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It was noted that at this stage of the discussion at the WTO, no consensus has been achieved
which will make it improbable that negotiations on a comprehensive framework will start soon.
It was felt that the discussions on the MAI will have repercussions or negative effects on the
discussions of internationa investment rules at the WTO. One participant also considered that the
introduction of such a politically charged issue on the trade agenda could divert attention from
further trade liberaization efforts.

From adeveloping country point of view, it was suggested to continue the education process in
the WTO working group on investment, in particular in the light of the Asian crisis and the
potentia negative effects of unregulated investment flows. The safest way would be to negotiate
investment in the framework of TRIMS and GATS, which provide the basic principles such as
national treatment and right of establishment or the asymmetries in the development levels
between countries; the positive list approach should be maintained.

A key issue in future negotiations on trade and investment related to the question of national
treatment. This was one of the central and most controversial issues in the MAI. Nationa
treatment assumes that domestic enterprises are similar to transnational cooperations; however,
in the case of many developing countries, differences could be significant and give reason for an
exception to nationa treatment through the introduction of a development clause, although such
exceptions would not be necessary if a positive list would be adopted.

Asaresult of the Asian financial crisis and alack of agreement amongst major trading partners,
it isuncertain whether there will be comprehensive negotiations on a framework for investment.
The TRIMs review and the GATS negotiations in the year 2000, as well as the Agreement on
Subsidies and Countervailing Measures, provide an opportunity to take up the issues preoccupying
both developed and developing countries, such as protection of investors, national treatment,
performance requirements, and incentives.

It would appear that the extended list of TRIMsto be disciplined, as well as principles put forward
by the US, namdy non-discrimination, right of establishment etc. which were proposed during the
TRIMs negotiations (and which were taken up during the MAI negotiations) would be considered
as the objective for further negotiations on TRIMs by developed countries. Therefore, developing
countries need to consider alternatives which could be pursued during the review process. One
aternative would be to confine the review to discussions relating to problems of phasing out the
prohibited TRIMs and/or extenson of the Agreement to include other performance requirements.
Developing countries could aim at a “carve out” of the performance requirements which were
shown to be essential tools in development strategies. Another alternative would be to deal with
broader aspects of investment policy which are appropriate to be taken up in the context of WTO.
This could involve the negotiation of GATS style market access and national treatment
commitments and/or negotiating disciplines on investment in the context of other Multilateral
Trade Agreements.

One approach to dealing with trade and investment issues in the WTO could be to examine the
extent to which investment issues are already dedt with in the WTO agreements and the possibility
of incorporating additiona provisions on investment policy into these Agreements. In fact,
attempts to incorporate a comprehensive multilateral investment agreement into WTO might
distract negotiations from trade liberalization and market access issues. Instead, one way to
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facilitate negotiations could be to dissect the MAI proposal, in the sense that the various elements
lumped together in the MAI could be addressed separately in the trade context. For example,
establishment issues are covered by the definition of market access through the commercial
presence mode of supply in GATS, nationa trestment is also covered by the GATS (commitments
in these areas could be exchanged for reciprocal commitments). Other aspects of the MAI also
relate to WTO Agreements such as movement of persons (GATS) performance requirements
(TRIMs), and fiscal incentives (Subsidies Agreements).

The question arises as to whether a comprehensive set of principles dealing with all aspects of
investment policy could appropriately be linked to trade obligations, or whether specific provisions
could be elaborated in the Multilateral Trade Agreements to ensure that their objectives were not
frustrated by restrictions or conditions on investment. Examples of such obligations could be
provisions where denial of right of establishment and national treatment could frustrate trade
objectives, for example in the allocation of agricultural tariff rate quotas,®* or disciplines with
respect to subsidy measures which distort the flow of investment, and not just investment
measures which distort the flow of trade in goods, could be incorporated into the Agreement on
Subsidies and Countervailing Measures. Provision for establishment and national treatment could
be linked to duty free tariff treatment to reduce the possibility of attracting investment behind a
tariff wall. This approach would have the advantage of confining the new trade obligations to
those necessary to deal with trade problems, without requiring countries to harmonize their
policies across the board with the risks this might entail.

From adevelopment perspective, it isimportant to consider whether a multilateral agreement on
investment would, among other things, alow to attract foreign direct investment that is compatible
with national policy objectives, such as promoting economic growth, industrialization and transfer
of knowhow. This could be done by drawing up a checklist of issues that have to be taken into
account, including issues relaing to the progressive liberaization of investment and the promotion
of growth and development, performance requirements, anticompetitive practices, transfer of
technology and technological capacity building. To ensure a sustainable participation of
developing countries, international investment agreements need to strike a balance between
providing stable and predictable conditions for investors and allowing host countries the flexibility
and opportunity to pursue their development objectives in the context of their own national
economic situations.

Priority areas for further research

(1) Under what conditions does foreign direct investment contribute the most to the development
process, what kind of rules would ensure sufficient flexibility to alow application of national
policy objectives,

(i) Anaysis of the negotiating positions of OECD countries in the context of the TRIMs
negotiations during the Uruguay Round and the MAI,

(iii) Study of impact of performance requirements on building domestic capacity;

121 See Stefan Tangermann, Implementation of the Uruguay Round Agreement on Agriculture by Major

Developed Countries, UNCTAD/ITD/16.
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(iv) Impact of Asian financia crisis on trade and investment flows;

(vi) Analysis of differences between portfolio investment and FDI;

(vii) What are the benefits of amultilateral agreement on investment and what would be the losses
without such an agreement;

(viit) Analysis of reasons for surge of FDI to specific countries and sectors,

(ix) Impact of regionalism on investment flows, particularly as aresult of rules of origin;

() Impact of trade restrictive measures on flows of investment;

(xi) How could a baance be achieved between the treatment of disciplines governing government
practices and corporate practices in the context of the review of TRIMS;

(xii) Identification of investment-related instruments and policies which are effective development
instruments in the experience of certain developing countries (including as an instrument for the
transfer of technology), as well as those which are less effective;

(xiii) ldentification of the impact of such measures on investment flows, trade and social and
cultural objectives;

(xiv) Analysis of the experience of the Uruguay Round negotiations on investment as well as other
negotiations (e.g. the International Code of Conduct on the Transfer of Technology) and lessons
for the future;

(xv) What kind of internationa investment agreement would best serve the interests of
development?

(xvi) Identification, analysis and discussion of key dements of international investment agreements
from a development perspective;

(xvii) Relevance of dements of the OECD multilateral agreement on investment, the work of the
WTO study group, and other international investment negotiations for the TRIMs Agreement;
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SPECIAL AND DIFFERENTIAL TREATMENT

The last session of the Ad Hoc Expert Group meeting was devoted to a discussion on the concept
of “specia and differentia trestment” or S& D. A number of issues related to the future treatment
of S&D were raised and will be presented in this chapter. They broadly address:

(@) the relevance of a continuation of S&D in its present form,

(b) possible new forms of S&D called for by an increasing liberalization and globalization and
ways to address S& D in future negotiations.

Background

Asearly asthe 1947-48 Havana Conference, developing countries (mainly Latin America at the
time) challenged the assumptions that trade liberalization on an MFN basis would automatically
lead to their growth and development. Their position gained greater political force with the
independence of the developing countries of Asia and Africa. They argued that the peculiar
structural features of the economies of developing countries and distortions arising from historical
trading relationships congtrained their trade prospects. This development paradigm was based on
the need to improve the terms of trade, reduce dependance on exports of primary commodities,
correct balance of payments volatility and disequilibria, industriaize through infant industry
protection, export subsidies etc.

To acertain extent GATT rules reflected elements of this paradigm. Article XVIII of GATT,
"Governmental Assistance to Economic Development”, under which developing countries enjoyed
additiond facilities to enable them (a) to maintain sufficient flexibility in their tariff structure to be
ableto grant the tariff protection required for the establishment of a particular industry and (b) to
apply quantitative restrictions for balance of payments purposes in a manner which takes full
account of the continued high level of demand for imports likely to be generated by their
programmes of economic development.

Deve oping countries thus enjoyed considerable flexibility in their trade regimes, primarily due to
Article XVIII:B, but also to low levels of tariff bindings (although the latter could have been
attributed to the lack of benefits received in the earlier rounds of GATT negotiations). Many
developing countries acceded to GATT under Article XX VI which enabled them to largely escape
the negotiations of bound tariff rates as part of their terms of accession. This flexibility was
facilitated by the incorporation in 1964 of the "non-reciprocity” clause (Article XXXV1:8) of Part
IV into GATT.

The UNCTAD Il Conference (New Delhi 1968) led to the introduction of GSP schemes by
developed countries. These were covered by a GATT waiver (not Part 1V). During the Tokyo
Round, developing countries efforts to legitimize preferential treatment in their favour across the
whole spectrum of trade relations resulted in the "Decision on Differential and More Favourable
Treatment, Reciprocity and Fuller Participation of Developing Countries’ (usually described as
the "Enabling Clausg"). Thisingtrument pertains specifically to (@) GSP, (b) NTMsin the context
of GATT instruments, (C) regiond or globa arrangements among developing countries, (d) special
treatment for LDCs. The Tokyo Round resulted in enhanced disciplines in the form of detailed
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Codes (e.g. subsidies, technica barriersto trade, customs valuation), but these were not accepted
by the mgjority of developing countries.

Thus, S & D treatment rested on two operational pillars:

1) Enhanced accessto markets (a) through preferential access under the GSP, (b) the right to
benefit from multilateral trade agreements, particularly on tariffs in accordance with the
MFEN principle, without being obliged to offer reciprocal concessions; (c) the freedom to
create preferential regional and global trading arrangements without conforming to the
GATT requirements on free trade areas and custom unions (Article XXIV).

2)  Policy discretion in their own markets concerning (a) access to their market (i.e. aright to
maintain trade barriers to deal with BOP problems and to protect their "infant” domestic
industries), and (b) the right to offer governmental support to their domestic industries using
variousindustria and trade policy measures that otherwise would be inconsistent with their
multilateral obligations.

In the WTO MTASs, with few exceptions, S&D treatment is expressed mainly in terms of
trangitional periods, differences in threshold levels (as compared with those applicable to
developed countries) and technical assistance, rather than substantive exemptions. Because of
considerable MFN tariff cuts, the UR resulted in an erosion of the GSP, an important tool that
gives developing countries preferential access to developed countries’ markets. In addition, the
extensive bindings of tariffs, restrictions on the use of trade policy measures (e.g. subsidies,
TRIMS, etc.) have further reduced the flexibility previoudy enjoyed by developing countries. Thus
the MTAS provide, with some exceptions (e.g. subsidies), that S& D treatment will be phased out
by 2005.

Key issues from the development perspective

A large number of S&D provisions were incorporated into the Multilateral Trade Agreements
(MTAS). However, this was accomplished in a somewhat ad hoc manner, not as a result of an
underlying consensus as to how the trade needs of developing countries emanating from the
development paradigm should be reflected in trade principles and rules. On the contrary, this
earlier paradigm did not enjoy a consensus even among developing countries, it was viewed as
“ideological baggage” from the past by some, or described as a’crutch” which developing
countries no longer needed and which was actually hindering their competitiveness. S & D was
thus consderably eroded during the UR, because it was addressed separately in each negotiating
group without an underlying conceptual framework. There was no overall consensus as to the
trade measures required by developing countries as essential elements of their development
programmes. Thus, the challenge facing developing countries in future negotiations would seem
twofold, (a) to stave off the continued attack of existing S& D measures where these are crucial
to the success of devel opment programmes, and (b) adapt the concept of S& D to the redlities of
globalization and liberalization.
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Relevance and continuation of S&D

The arguments against S& D tend to emphasize the differences among devel oping countries with
respect to their resource endowments, their production capabilities, their economic and social
institutions and their capacities for growth and development. It is claimed that while some are
economically weak, lacking the human and the material resources on which to base a sustained
strategy of economic and socia development; others have reached the "take-off stage" where the
economy beginsto generate its own investment and technologica improvement at sufficiently high
rates so as to make growth virtually self-sustaining; others are seen to advance further to a stage
of increasing sophistication of the economy and are "driving to maturity”. These categories are
used to justify “graduation” and to abandon S&D.

However, what appears to have changed is more the political attitudes to S&D than the
underlying redlity. In general, the disparity in per capita income between developed and
developing countries has actudly increased since 1980, and many developing countries have fallen
into the "least developed” category. In addition, many newly independent "countriesin transition”
would fal into the GATT definition of a"less developed” country, in that they "can only support
low standards of living". In fact, many of the developing countries "driving for maturity" have
had their vulnerability and developing country status demonstrated by recent events. As aresult,
arguments against S&D based on the “heterogeneity” of developing countries have lost
considerably in credibility.

In this context, it was pointed out that despite the current debate against a continuation of S&D,
the reason for its existence in the global trade system has not ceased to exist. In other words,
S& D was introduced for a particular reason and that reason continues to be valid. Hence, the
discussion should not focus on its abolition but on a closer look at the concept itself and an
analysis of its benefits and limitations, and if there are limitations, to address those limitations.
Another expert mentioned that one of the problems linked to S& D, though, is how to assess the
economic impact of preferential treatment for devel opment.

Two main purposes of S&D are still valid: (i) to establish equity and fair competition where
structural conditions are different, and (ii) to avoid distortions due to the negotiating powers of
industrialized countries in the international trading system.

Several examples were given on how S&D (or asymmetries or non-reciprocity, asitiscalled in
Latin America) is addressed in various regional agreements that have been concluded or are
envisaged in the Americas. For example, in the case of NAFTA, Mexico had to concede not to
be treated as a developing country, so no specia preferential trade status has been provided.
Nevertheless, in the two years snce NAFTA concluded, the benefits Mexico experienced in terms
of trade and investment have overcome these restrictions. This can partly be explained by the
dready high level of integration of the Mexican economy into the US market before NAFTA so
that the elimination of S&D treatment did no major damage to the Mexican economy. In the case
of Mercosur, the absence of S& D for the smaller economies aso appears not to do any damage.
The only concession made was in terms of the tariff time table which gives smaller countries
additional time to adjust to the new rules. The only country still pressing for S& D treatment in
Mercosur is Paraguay. Compared to Uruguay, Paraguay has less benefitted from the regional
opening, dueto - according to the expert - the persistence of an economic model which does not
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match well with the new opportunities offered by Mercosur.

The topic of non-reciprocity is currently being discussed in negotiations on a free trade area
between the Andean block communities and Mercosur where the Andean private sector is
concerned about the risk of competition from Brazilian and Argentinean industries. Also, in the
context of the negotiations of the FTAA, non-reciprocity is on the agenda and a group on small
economies at the hemispheric level istrying to identify how their needs could be trandated into
some kind of S&D.

In relation to the various examples of regiona agreements, it was stated that regionalism has been
one response to the failure of the URASs or the global system to take into account the differences
in capacity to compete among countries; regional agreements addresses this by providing
countries the possibility to compete with countries at more or less their own level of development.

Although the progress in multilateral tariff liberalization and the extension of the regiona
agreements among developed, and between developed and developing countries has and will
continue to erode preferentia tariff margins, GSP and other unilateral schemes are needed to
maintain access to markets and to reduce marginalization. All developing countries cannot
participate in North-South free trade areas, and thus GSP treatment should be maintained or
extended to ensure that the most vulnerable of them are not adversely affected, and that their
access conditions are maintained (e.g. "NAFTA parity"). This process of conversion of unilateral
schemes into FTAs could have the effect of eroding the efforts of developing countries to
consolidate sub-regional integration agreements, and have the effect of exacerbating distortions
of trade flows along North-South lines. Therefore S& D in the sense that North-South regional
FTAs do not necessarily have to involve reciprocity by the developing countries should be
established as a principle. Developing countries should have the opportunity to share in the
dynamism demonstrated in the import growth of certain developing countries, thus the GSTP
should be expanded within the framework of the "enabling clause".

The GSP can aso play an important role in sectors where it has so far been applied on a very
limited scale. The tariffication of QRs, VERS, etc. in the agriculture sector, and the high MFN
tariffsin the textiles and clothing sector provide an opportunity for meaningful preferential tariff
margins, and/or specia tariff quotas which could provide a major impetus to the trade of
developing countries.

Possible ways of addressing S&D in future negotiations

The GATS establishes a different approach to S&D than other MTAS, which could provide a
model for future agreements. The GATS structure provides for the integration of devel opment
objective throughout the text of the Agreement. Market access and national treatment are
negotiated concessions relating to a particular service sector/subsector on the basis of a positive
list gpproach alow for amore gradua liberdization, and the possibility for tradeoffs and obtention
of reciprocd benefits. Moreover, Article X1X.2 provides for flexibility for developing countries
for opening fewer sectors, liberalizing fewer types of transactions, progressively extending market
access in line with their development Situation and when making access to their markets available
to foreign services suppliers, attaching to such access conditions (e.g. transfer of technology,
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training, etc.) aimed at achieving the objectives referred to in Article IV which provides that the
increasing participation of developing country Membersin world trade shall be facilitated through
negotiated specific commitments, by different Members... relating to: (a) strengthening of their
domestic services capacity and its efficiency and competitiveness, inter alia, through access to
technology on a commercial basis; (b) the improvement of their access to distribution channels
and informationa networks; and the liberalization of market access in sectors and modes of supply
of export interest to them.**

It has been the structure of the GATS which has proven to be of greater utility to developing
countries rather than declarations in their favour, such as GATS Article 1V, which has not been
effectively implemented. The Annex on Telecommunications also recognizes the essential role
of telecommunications for expansion of trade in services of developing countries and provides
in section 6(c) and (d) that members shall make available, where practicable, to developing
countries information with respect to telecommunications services and developments in
telecommunications and information technology to assist in strengthening their domestic
telecommunications services sector. The GATS thus contains concepts of a certain avant-garde
nature in that they foresee the type of S & D treatment required in the context of globalization.
Access to distribution networks is virtually a prerequisite to participating in international trade,
while the exponentia expansion of Internet and eectronic trade has given much greater relevance
to access to information networks. The vital character of access to technology is also recognized,
than could have possibly been foreseen inthe early 1990's. The GATS a so legitimizes investment
performance requirements.

The view was expressed that it would be important for future negotiations to move GSP
preferences into the multilateral disciplines so that they become binding for all countries rather
than leaving it to individual countries to choose who gets preference and who doesn’t. This would
require developing countries to come up with a proposal to determine graduation. One expert
suggested to use the concept of graduation for sectors rather than countries, depending on their
competitiveness. Another expert thought that rather than looking at transitional periods in the
next round, it would be more useful to reflect the asymmetries among devel oping countries and
different levels of development.

It was also pointed out that devel oping countries should provide aform of reciprocity for S&D
treatment. One suggestion on what developing countries could offer referred to the nature of the
policy commitment; in other words S& D could be negotiated dependent on the setting of sound
economic policy by the beneficiary countries. It was argued that this was an important aspect since
the purpose of obtaining the benefits was to improve economic and trade performance in such a
way that within a given time period specia provisons are no longer needed. Sound economic (and
trade) policies would be one way of ensuring that this would take place. They would aso provide
amore stable environment and incentives to which investors could react.

In terms of market access, certain MTAs (e.g. Agreement on Subsidies and Countervailing
Duties) provide thresholds under which imports from devel oping countries cannot be subjected
to countervailing duties. There would also be a possibility of negotiating new thresholds in the

122 The negotiations on movement of natural persons yielded limited results. Access to distribution channels and
information networks e.g. CRS and technology has not been facilitated.
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MTAS, notably in the Agreement on Anti-Dumping.

Whilethe transtiona periodswill result in most S & D treatment in the form of exemptions from
the obligations being phase out by 2005 (with the exception of rules on export subsidies), Article
XVIII, Part IV and the Enabling Clause remain as integral parts of GATT 1994. S & D treatment
can be pursued through seeking extension and revision of the relevant provisions of the MTAS
in the context of the "built-in" agenda. Some agreements foresee the possibility that the transition
periods could be extended, e.g. subsidies, TRIMs, etc. With respect to other agreements, the
experience withthe S& D provisons may be such as to indicate that there could be considerable
room for improvement.

In the case of subsidies, it was suggested that a bias against developing countries existed. The
“non-actionable’ categories are those most available to developed countries, while subsidies of
key importance to developing countries fall in the “actionable” category. Furthermore, the non-
actionable nature of the R& D subsidies permits firms in developed countries to have access to
subsidies for the development of new products, for which they are subsequently given a
monopoly under the TRIPs Agreement. In addition, the fiscal investment incentives offered by
developed country governments to attract investment, often at sub-national levels are not
effectively disciplined . Asthe continuation of the “non actionable” category requires consensus,
developing countries have the opportunity of correcting this imbalance.

The importance of focussing on the supply side in future discussion was stressed by several
experts. For example, one expert reported on surveys carried out with the business community
in least developed countries and informed that the key problems businesses face relate mainly to
inappropriate infrastructure (e.g. unreliable power supply) or customs delays rather than market
access barriers. Hence, enterprise development programs to support the private sector could be
one solution to tackle the problems faced domestically. Any new multilateral disciplines should
not impede the use of key tools of development policy, such as investment performance
requirements.

Finaly, it was pointed out that trade-related technical assistance accounts for less than 2% of
ODA among the OECD countries which does not correspond to the promises that are usually
made during the multilateral trade negotiations. It was also noted that 80% of the WTO technical
assistance funds come from four small norther European countries, not form the large trading
partners one would assume.

Priority areas for further research

. the evolution of S&D in general over time, its usefulness and limitations, which countries
have benefitted and which have not, the reasons behind the success or failure, with aview
to proposing areas for improving S&D and strengthening the impact on developing
countries.

. the specific implementation of S&D provisionsin WTO agreements to assess the extent of
their impact, if any, and propose areas for further improvement. In this respect also, the
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need or not for S&D in trade-related aspects of intellectual property rights could be
analyzed.

defining S& D on the basis of objective economic criteria and measurable parameters, the
trandation of these concepts into practical and meaningful devel opment-oriented provisions
in international trade agreements, and follow up measures for ther effective
implementation.

measures for introducing greater stability and predictability into autonomous trade
preferences such as the GSP, including by way of multilaterally binding instruments.

an objective criteria for sector and country graduation from S& D that could contribute to
a better understanding of this sensitive subject and enable developing countries to
participate determining the relevant criteria.

improving the scope and extent of trade-related technical assistance measures for the
expanding supply and infrastructure capacities of developing countries for externa trade.

definition of special S& D provisions for small landlocked and island devel oping countries
to help them overcome the handicap to trade development posed by a their high
vulnerability to a host of economic and non-economic factors.

possible S& D measures for conferring WTO membership to LDCs.

the divergent experiences with S& D messures at the regional level of integration groupings
and trade agreements with aview to assessing appropriate S& D provisions that could be
contemplated, legidated and implemented. Lessons could be drawn from these regional
investigations for further elaboration of S&D at the WTO level.

case studies (country studies) of some selected developing countries, especially LDCs, to
seethe results of S&D treatment before and after the Uruguay Round, as well as the needs
of these countries at regional and multilateral levels

definition of the “problematique’ of development in the face of globalization so as to
identify the specific problems of developing countries which could call for S&D treatment,
including:

(@) the low level of industrialization in developing countries,

(b) inability to access advanced technologies,

(c) lack of domestic savingsto invest,

(d) excessive dependance on primary product exports, declining terms of trade, volatility
of export earnings,
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(e) vulnerable BOPs situations, requiring sufficient reserves , not only to cover current
imports, but for long term stability,

(f) high cost of capital, which is not taken into account for example in dumping cases
against developing countries, nor in the rules on export subsidies,

(9) inefficient infrastructures, with the same implications,
(h) inefficient taxation systemsin which it is difficult to calculate the rebate of indirect taxes,
thus penalizing exporters, which is not taken into account in the Agreement on Subsidies

(reminiscent of the “taxes occultes’ debate of the late 1960's)

(i) inability to meet standards of developed countries and difficulties in preparing, and
enforcing the required technical regulations,

(k) import bias of foreign investors in developing countries leading to reduced positive
impact of FDI , aswell as BOPs problems,

(1) lack of accessto distribution channels,

(m) high percentage of the population employed in the agricultural sector, mostly at
subsistence levels,

(n) need to ensure food security for low income groups,
(o) lack of resources for subsidization,

(p) difficulties in protecting against theft of traditional and indigenous technologies.
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