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Executive summary

Vertical restraints refer to the wide range of arrangenents between
i ndependent firns linked to each other in a buyer-seller relationship, such as
that existing, for exanple, between a car manufacturer and its dealers. This
note provides an anal ysis of sone of the issues with which policy nmakers of
new y- est abl i shed conpetition authorities are confronted when review ng vertica
restraints and deci di ng whet her these practices result in enhanced or reduced
conpetition and welfare in the markets concerned. Inter-firmvertica
arrangenents have been a constant feature of econonmic activity, but no clear
consensus on their wel fare consequences and policy inplications has ever been
reached. At one extrene, vertical restraints have been viewed as tools enpl oyed
systematically to distort conpetition and reduce wel fare. Mre specifically,
these restraints are allegedly put in place by manufacturers and distributors to
reduce conpetition and to raise entry barriers for conpeting products so as to
increase profit margins, at the expense of consumers and society at |arge. At
the other extrene, all arrangenents between parties at different stages of the
vertical chain have been considered as contributing positively to the efficient
production and distribution of goods and services. Wile no clear-cut consensus
has yet energed, there is a grow ng recognition of the need to consider the
various and sonetinmes opposite effects the vertical restraints have on
conpetition and efficiency, depending on the specific structural conditions of
the market concerned. In concentrated markets with substantial barriers to
entry, firns with a dom nant narket position nay be able to enploy vertica
restraints for anti-conpetitive and excl usionary purposes, leading to a further
increase in nmarket exploitation. For unconcentrated markets, vertical restraints
are expected to have pro-conpetitive and wel fare-enhancing effects.
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INTRODUCTION

1. By the term“vertical restraints”, we refer to the w de range of
arrangenents between i ndependent firms |inked to each other in a buyer-seller

rel ati onship, such as that existing, for exanple, between a car manufacturer and
its dealers. These arrangenents constrain the freedom of action of downstream or
upstreamfirns to operate in an unfettered manner in the market and may infl uence
downstream prices, outputs or other resale conditions. Wi le vertica
restraints are enployed at any stage of the production-distribution chain, the
attention of conpetition policy makers has been drawn particularly to
arrangenents concerning the distribution stage. Al so, specific opportunistic
behavi ours which may be dealt with through vertical restraints may arise at the
manuf acturer-distributor |evel; such behaviours are considered less likely to
occur at other stages of econonmic activity. Although inter-firmvertica
arrangenents have been a constant feature of economc activity, no clear
consensus on their wel fare consequences and policy inplications has ever been
reached. Rather, quite opposite views have energed, anpbng both acadeni cs and
conpetition policy enforcers.

2. At one extrene, vertical restraints have been viewed as tools enpl oyed
systematically to distort conpetition and reduce wel fare. Mre specifically,
these restraints are allegedly put in place by manufacturers and distributors to
reduce conpetition and to raise entry barriers for conpeting products so as to
increase profit margins, at the expense of consuners and society at large. At the
ot her extrene, all arrangenents between parties at different stages of the
vertical chain have been considered as positively contributing to the efficient
production and distribution of goods and services. Wile no clear-cut consensus
has yet energed, there is a growi ng general recognition of the need to consider
the various and sonetinmes opposite effects that vertical restraints have on
conpetition and efficiency, depending on the specific structural conditions of

the market concerned. In concentrated nmarkets with substantial barriers to
entry, firms with a dom nant narket position 1/ will be able to exercise “market
power”. This is the ability of firns to raise prices above the conpetitive |eve

for a significant anmount of tinme and to profit fromsuch anti-conpetitive
pricing. Wen narket power is present, vertical restraints can be successfully
enpl oyed for anti-conpetitive and exclusionary purposes, leading to a further
increase in market exploitation

3. This note was prepared as a background docunent for the technica

assi stance activities of the Conpetition Law and Policy and Consumer Protection
Section of UNCTAD. |Its purpose is to provide an analysis of sone of the issues
with which conmpetition policy makers are confronted when revi ewi ng such
practices. In particular, the elenents that need to be consi dered when deci di ng
whet her a given practice (or conbination of practices) will result in enhanced or
reduced conpetition and welfare in the market concerned are reviewed. Wile the
obj ectives of conpetition policy vary fromjurisdiction to jurisdiction and often
i ncl ude broader social and political goals, there is increasing agreenent on the
need to nmaintain an effective degree of rivalry anong firns and to maxim ze
efficiency as the prinary objective to be pursued when applying conpetition |aw
and policy. Accordingly, this note reviews the effects of vertical restraints on
overal | efficiency, separating, where possible, the effects on consuner and
producer welfare. A brief overview of the treatnment of vertical restraints in a
few jurisdictions is contained in Annex |



A. TYPES OF VERTICAL RESTRAINTS

4. A wi de range of vertical restraints can be found in all econom es, being
very often enployed in a bundle. Anpbng the nobst w dely used, one can nention
(a) resale price maintenance; (b) refusal to deal; (c) exclusive dealing;

(d) territorial exclusivity; (e) quantity fixing; (f) tie-in selling;

(g) full-line forcing. This list is not intended to be exhaustive and does not
cover all existing types of vertical restraints which can be found in conmerce.
Al so, as new and nore innovative distribution systens are introduced into the
mar ket, the emergence of new forns of vertical contractual arrangenents can be
expected as wel .

5. Resale price maintenance (or vertical price-fixing) refers to an
arrangenent whereby the manufacturer sets the price distributors are allowed to
charge for the resale of the product or service. Oten, sinply a maxi mum (price
ceiling) or minimum (price floor) price is set, thus allow ng for greater
flexibility to downstreamfirns in their pricing decision. Also, in many cases,
rat her than inposed, a “recommended price” is sinply suggested to the retailer
who still maintains the final say on the price charged to final consuners. In
any event, it can be noted that retailers may cut prices also by providing nore
favourabl e conditions for the terns of paynment, delivery charges, etc.

6. Refusal to deal refers to the practice of refusing to supply a product to a
purchaser, often a retailer or wholesaler. It is often used to ensure conpliance
with requirenents ained at fixing resale prices.

7. Exclusive dealing occurs when distributors are required to carry only the
goods supplied by a given nmanufacturer and are not allowed to sell conpeting
brands. Exclusive dealing, taken as a generic term nay refer to different
vertical restraints such as territorial exclusivity, refusal to deal, etc.
However, since this paper differentiates territorial exclusivity, we have chosen
to define the term“exclusive dealing” as above. It is also sonetines referred
to as “reciprocal exclusivity”.

8. Territorial exclusivity assigns a portion of the retail narket to a
specific retailer. No other conpeting distributor is allowed to supply custoners
in the sanme territory, thereby reducing or elinmnating intra-brand conpetition
The territory assigned by the manufacturer to the distributor is usually defined
in terms of geographic scope, but the segnmentation of the retail market can al so
be based on the type of customer served, or nethod of distribution. For exanple,
a distributor nmay hold exclusive distribution of a given product for orders

pl aced by mail. Also, there are varying intensities of territorial exclusivity,
dependi ng on the degree of intra-brand conpetition which is still naintained.
Manuf acturers may sinply decide on the specific |location of the retail outlets
carrying their goods, committing thenselves not to allow additional distributors
to be set up in those areas, but at the sanme tine all owi ng shipnents from other
areas. A stricter version of the territorial exclusivity requires distributors
not to sell goods to custoners not belonging to the specific territory assigned
to them

9. Quantity fixing refers to vertical contractual arrangenents establishing
the quantity of goods retailers are required to buy fromthe manufacturer. Wen
the demand facing the retailer is known and directly linked to the final price,



quantity fixing can be very sinmlar to resale price naintenance; parties may
sinply agree on a nexi mum or mini num quantity purchased.

10. Tying-in (or “tied selling”) refers to the situation where a manufacturer
will only sell a product to a distributor, or a retailer will only sell a product
to a consuner, if the buyer purchases an additional, unrelated product. Such a
sale is also called a “tie-in sale”.

11. Full-line forcing (which can be viewed as a particular formof tie-in)
i nvol ves distributors being required to hold the whol e range of products of a
gi ven manuf act urer

12. A clear distinction can be observed in npbst jurisdictions regarding the
treatnent of resale price maintenance, usually unequivocally prohibited, and the
ot her types of vertical restraints, nost often reviewed on a case-by-case basis
t hrough an assessnent of the pro-conpetitive and anti-conpetitive effects. This
distinction is related to the fact that resale price naintenance is perceived as
resulting in greater distortionary effects for conpetition, and that the alleged
efficiencies deriving fromits use can be obtained with other, |ess
anti-conpetitive neans.

B. THE EFFECTS OF VERTICAL RESTRAINTS ON COMPETITION AND EFFICIENCY

13. There are several reasons for the w despread use of vertical restraints by
firms in all sorts of business activities, as reviewed below. It is inportant to
note that upstream and downstream firms bel onging to the sanme vertica
production-distribution chain are strictly related to each other: the decisions
in terms of pricing, quantity and services supplied taken by one firm have a

di rect consequence on the other firns.

Double price mark-up

14. When downstreamdi stribution firnms are in a position to exercise narket
power, they have an incentive to raise prices and restrict output in order to
extract extra profits fromthe market. |[|f the upstream nanufacturer also enjoys
nmar ket power and adds up his own extra profit margin, then the final price
charged to consuners will be subject to a double mark-up margin. This double
mar k- up, set independently at the two stages of production and distribution, will
result in a reduction in total welfare for upstream and downstream firns, as well
as for consuners, as conpared with a nbre cooperative solution, since

coordi nati on woul d i ncrease the overall efficiency of the enterprises concerned,
and consuners woul d benefit from | ower prices.

15. In order to deal with double nmark-ups, besides the option of full vertica
i ntegration, manufacturers can enploy different vertical restraints which result
in their elimnation or reduction. One way is to inpose (maximun) resale prices
so as to minimze or elimnate distributors' excessive profit margins. Another
possibility is to require the distributor to purchase a mininumquantity of the
product, which would match the quantity leading to the profit-nmaxim zing
equilibriumfor the vertical structure as a whole. However, to estinate this
val ue, the manufacturer needs detailed information about the demand conditions
facing each distributor. Such infornmation is rarely precise and reliable.

Anot her solution to the double nark-up problemis for the nmanufacturer to pronote
suf ficient conpetition anong retailers so as to elimnate excessive retai



margi ns. However, in certain narket circunstances the elinination of the market
power of the distributor is not possible, or not desirable. 2/

Free-riding in the distribution sector

16. Retailing is an essential input in the process whereby enterprises sel
their goods and services to the end-consunmers. As with any other input, upstream
manufacturers want to pay as little as possible for it. |In particular, as

nmenti oned above, once they have decided on the npst suitable whol esale price for
their products (which mght be higher than the conpetitive price when narket
power can be exploited), it will be in their own interest to ensure that the
firms handling their goods sell the l|argest quantity at the | owest price, since
this is expected to nmaxi m ze demand for their products as well as total profits.
They have, therefore, a vested interest in naintaining conpetition anong deal ers.

17. Nevert hel ess, several of the vertical restraints nost often used by

manuf acturers (such as resale price maintenance and territorial exclusivity)
appear to allow distributors to set prices above the I evel that nm ght be

ot herwi se expected. This result is achieved directly by setting distributors
resale price, or, indirectly, by allowing retailers to exercise narket power, for
exanple by granting themtotal or partial market exclusivity at a specific
location. 3/ The effect is to reduce conpetition anong distributors of a sane
brand (intra-brand conpetition), |leading to an apparent wel fare-reducing outcone
fromthe manufacturer's point of view (in addition to higher prices for
consurers), with fewer goods sold and | ower profit levels realized.

18. This apparently paradoxical situation can be expl ai ned, however, by
realizing that the sale of a manufacturer's products is also very much a function
of the quality of pre- and after-sale services provided by its distributors.

This holds particularly true for conplex products such as conputers or cars. The
custormer often requires informati on about the specific features of these
products, particularly for nbdels only recently introduced into the market; very
often he will need to try themout, before being convinced of the purchase. It
will therefore be in the manufacturer’s interest for its products to be sold
along with certain services. Wile these distribution-related services may be
associated with costly, well-trained personnel and specialized investnents, they
m ght also contribute to an increase in overall sales as well as in profits. 4/
The benefits of these extra sales and profits can then be shared by both the
manuf acturer and his distributors. |If the added services are beneficial to both
upstream and downstream enterprises, why should the market not be able to provide
aut ononously the desirable amount of sales-related services?

19. In this respect, it can be observed that sone (but not all) of the services
related to distribution can be consuned separately fromthe product itself. For
exanpl e, a custonmer nmay go to a conputer retail outlet where he can receive al
necessary infornmation and assistance with respect to the latest version of a
personal conputer, and then go to another “no-frill” discount store (which has

| ower distribution costs) to make his purchase at a lower price. As a
consequence, outlets offering few or no services mght be expected to “free-ride”
on those stores providing nbre assistance, custoners and increasing their market
share to the detrinent of those who provide service. Utinately, full-service
stores could be expected to go out of business, resulting in a |ower |evel of

di stribution services than the | evel desired by the nanufacturer, hence reducing



overall sales and profits or affecting the desired high-quality imge of the
brand in question.

20. Simlarly, nore notivated distributors may invest to a greater extent in
pronotion and advertising. However, these efforts - which can have a clear
beneficial inpact on denand for the manufacturer’s product - can also greatly
benefit other retailers who do not contribute to the costs involved. Vertica
restraints can, therefore, be used by nmanufacturers to encourage distributors to
provi de those services which can be consuned by custoners separately fromthe
product itself. 5/ In fact, they ensure that distributors are rewarded to a
fuller extent for their investnents in pronotional and distributional efforts.

It is inmportant to observe that the free-rider problemis less likely to arise in
the provision of after-sales services. For exanple, a high-service distribution
outl et can provide repair services not covered by the standard warranty to
custormers and can charge separately for these services wthout fearing
free-riding froml ow service distributors.

21. Vertical restraints introduced to deal with distributors' free-riding
probl ems can be expected to increase manufacturers’ and distributors’ sales and
profits. Does the expansion in output also result in an increase in overal

wel fare? To answer this question, one needs to | ook also at the effects on
consuners of the use of vertical restraints to reduce free-riding
opportunities. 6/ Wth the use of vertical restraints, consuners can expect to
be supplied with products at a higher price but with the benefit of nore

sal es-rel ated services.

22. In considering the overall |oss or gain to consuners, one must deternine
whet her the increase in services prombted by vertical restraints is considered
overall to be worth nore than the increase in the price of the product. 1In this
respect, one needs to renenber that not all consuners share the sane preferences
with respect to the trade-off between nore services and |lower prices. |In fact,
one can di stinguish between those custoners at the margin in their preferences,
who wi Il be induced to purchase the product only when certain services are
provided along with the product, and those custoners who woul d purchase the
product anyway, even in the absence of these additional services. For exanple,
with respect to pre-sale denpnstration services, consuners already famliar with
the product (or with simlar products) will not receive much satisfaction from
havi ng available retail outlets working hard and investing resources to show the
qualities and features of the product on sale. Rather, they will consider the
extra costs incurred as a useless waste and will prefer products supplied with

| ess services but at a cheaper price. Oher custoners, however, mght be led to
attribute greater value to the product concerned and to buy it.

23. Utimtely, an evaluation of the benefits deriving fromvertical restraints
to cope with dealers' free-riding problens needs to bal ance the expected increase
in producers’ surplus (profits) and the effects on consuners’ surplus: i.e. the

net effect of the increase in consuner satisfaction fromthe custoners benefiting
fromthe extra services and of the decrease in consuner welfare fromthe effects
on custoners not requiring those services.

24. A factor certainly having an influence on whether vertical restraints can
be beneficial to consuners is the novelty of the product or brand concerned: a
| arger nunber of consuners will require information on recently introduced

products or brands. On the other hand, for established and well-known products



and brands, the inpact on consuners is nore likely to be negative. Another
factor is the degree of sophistication of the product. Also, if consuners have a
sufficient choice of brands, they will be able nore easily to switch purchases
toward products that are nore in line with their personal price-services
trade-of f. \When sufficient choice is available, it is nore likely that vertica
restraints dealing with free-riding will also increase consunmers’ satisfaction as
well as total welfare

25. As nentioned earlier, resale price maintenance and territorial exclusivity
are types of vertical restraints sonetines enployed by manufacturers to guarantee
to distributors an adequate nmargin with the aimof encouraging themto pronote
sales with greater zeal. |If a sufficient degree of inter-brand or intra-brand
conpetition exists, the extra margin will be passed on to consunmers in terns of

i ncreased services. Wiile both resale price naintenance and territoria
exclusivity are expected to deternmine an increase in retailers’ profit margins,
di fferences nmay arise, however, with regard to their inpact on the narket.
Exclusive territory, in particular, allows for a greater degree of flexibility
when conpared with resale price maintenance. |In fact, the specific size of the
exclusive territory allocated to a distributor can be nodified according to | oca
denmand, so as to avoid excessive profit margins for each distributor. This
flexibility is |l ess obvious with respect to resale price naintenance. However,
as pointed out by Scherer and Ross 7/ the alleged greater flexibility is only
apparent. Distributors may strongly oppose any proposed change in the extent of
t hei r geographi cal coverage, even in the presence of changed denand conditions,
vi ewi ng such change as unacceptable attenpts to override their established
property rights. This type of opposition energed in the United States soft
drinks industry during the 1970s, where whol esal ers strongly opposed any revision
in the geographical scope of their exclusivity, in spite of substantial changes
in transportation costs greatly increasing potential economes of scale in

whol esal e activity.

Free-riding in the manufacturing sector

26. Anot her free-rider problemthat nay arise in the nmanufacturer-distributor
rel ati onship i s opportunistic behaviour anong upstream firms. Mnufacturers, to
ensure the devel opnent of efficient retail networks, often opt to contribute
resources to distribution organi zations, providing, for exanple, training and
know how for the sales force of downstream (i ndependent) firns. Likew se, they
nmay provide start-up capital at preferential rates and help in the choice of
retail |ocations and in the devel opnment of marketing plans. Conpeting
manufacturers could free-ride on these investnents by using the sane outlets and
woul d therefore be able to outprice the enterprises which had invested in
downstream activities. Al so, nmanufacturers nmay exchange information with deal ers
on nmarket survey results and narketing strategies, which could be passed on to
conpeting manufacturers. A solution available to manufacturers to overcone this
possibility of free-riding anong conpeting manufacturers is to enter into

excl usive dealing arrangenents with distributors: downstreamfirns will engage
thensel ves to carry only the goods of a single nmanufacturer, which will then be
able to recover its investnents in the devel opnent of downstream activities.

Foreclosing markets

27. Wi | e excl usive dealing arrangenents can be enployed to deal with the
free-rider problem anong nanufacturers, they can al so have an anti-conpetitive



i npact (and may be used expressly for this purpose) when they result in raising
barriers to entry for potential conpetitors or in inpeding the market growth of
firnms already positioned in the market. The restriction of conpetition nmight not
necessarily be the outcone desired by the parties concerned, but rather an

uni nt ended si de-effect of the vertical contractual arrangenents. Neverthel ess,
whet her the effect is intentional or not, the reduction of conpetition (and the
possi bl e adverse consequences on econom ¢ wel fare) might be substantial. Wen
exclusive dealing arrangenents tie up a predom nant share of existing outlets,
conpeting suppliers are forced to find alternative distributors or to build up
their own independent networks. Exclusive dealing arrangenents m ght therefore
represent a substantial barrier to entry whenever the share of tied retai
outlets is significant.

28. Wth regard to the option of entering into the distribution activity
directly, this mght not be a feasible or excessively costly alternative,
especially for small and nedi umsized enterprises, since developing a retai
network requires financial resources and specific know how that are not al ways
easily available. 1In addition, a significant amount of tinme and effort may be
required to set up an effective distribution network. Al so, econonies of scope
are very often prevalent in the distribution in the same outlet of different
lines of products, (as in the case of the retailers selling thousands of

di fferent products and brands). Therefore, distribution costs would be nuch

hi gher if new entrants were inpeded from using existing networks, especially
those of dominant firms. Raising barriers to entry has particularly harnfu
consequences on conpetition for those manufacturing and distribution markets
where col | usi on anong i ncumbent firns is a nore real and direct threat. The risk
of collusion is nore likely to occur in markets where concentration is relatively
hi gh, products are honpgeneous and demand is relatively inelastic. In these
markets, in fact, collusive agreenents may be able to thrive for a longer tine
when entry is barred, since no outsiders are able to expand and underprice

i ncunbent firns.

29. In the absence of the above-nmentioned nmarket characteristics which
facilitate collusion or the existence of dom nant firms, the potential of

excl usive dealing agreenents to undernine conpetition can be expected to be |ess
pronounced and the incentive to enter into exclusive dealing arrangenents to
reduce conpetition is greatly reduced. There is no reason why distributors

should be willing to enter into exclusive dealing arrangenents if to do so is
likely to cause themfinancial |osses, due to the fact that they will only be
able to carry a narrow range of goods. However, they might be willing to do so

anyway if they are rewarded adequately by manufacturers, that is, if they share
in the extra profits deriving fromthe reduction in conpetition

30. Hence the inpact of exclusive dealing agreenents on conpetition can be
expected to be to a large extent related to the degree of concentration, as well
as to other structural characteristics of the retailing sector concerned. In

this respect, the share of outlets with exclusive dealing contracts is clearly an
i mportant indicator of concentration at the distribution |evel. Equally

i nportant, however, are the nunber and strength of potential new suppliers of
retail services who are ready to enter the market. The relative inportance of
three alternative fornms of distribution 8 needs to be assessed in analysing the
potential inpact of foreclosing access to distribution networks. First, existing
distributors may be able to switch to new suppliers in a relatively linmted
period of time (particularly when the exclusive contracts are linmted in tine) or



they may be able to open new outlets in favour of conpeting brands. Second,
deal ers fromother industries nay expand into the rel evant downstream narket.
Third, new dealers nay be willing to enter the market if there are sufficient
profit opportunities.

31. O her types of vertical restraints which have effects simlar to those

obt ai nabl e with excl usive dealing arrangenents can al so raise barriers to entry
for potential new conpetitors. For exanple, by assigning an exclusive territory
to a distributor in a given area, a nanufacturer can ensure that the latter wll
act aggressively and engage in a |local price-war against any conpetitor entering

the area. More specifically, the retailer may be willing to cut prices
drastically in order to exclude a conpetitor, w thout having to worry about the
consequences of his price cuts in other geographic areas. |In contrast, a

manuf acturer who has nmade no exclusive territory arrangenents (and therefore is
not able to apply price discrimnation), mght be less willing to respond

aggressively to a geographically limted conpetitive entry, because of the
consequences of his price cuts on the price level in other geographic areas.

32. The foreclosure of nmarket entry is clearly a fundanmental issue for both
conpetition and trade policy. The renoval of tariff and non-tariff barriers

m ght not necessarily lead to free flows of goods and services even in
liberalized markets if incunbent firnms (donestic enterprises or |oca

subsi di ari es of transnational corporations) inpede narket access through the use
of exclusive dealing arrangenents and other vertical restraints. 9/ If such
arrangenents succeed in blocking entry, frictions anong trading parties may al so
arise, since potential exporting countries nmay realize that the benefits of trade
liberalization are in fact inpaired or even nullified by autononous enterprise
behavi our.

Favouring collusive behaviour

33. Vertical restraints may play a facilitating role in pronoting and

mai ntai ning the cartelization of markets when certain structural characteristics
prevail. Resale price naintenance, in particular, may facilitate the task of
nonitoring effective conpliance with a manufacturers’ cartel. Wth retail prices
fixed, manufacturers have |l ess incentive to underm ne cartels and to underprice
conpetitors by offering discounts to retailers, since the latter, in turn, cannot
reduce the prices they charge to final consuners. As a consequence, the solidity
of the upstreamcartel would be increased. In fact, with regard to the duration
and strength of cartels, one of the biggest problens encountered in naintaining
the internal stability of collusive agreenents is the nonitoring of conpliance by
nenbers with cartel rules. Al cartel participants have an incentive to undercut
the cartel's agreed price if they can do so wi thout being detected and with
impunity. This said, it has to be observed that even in the presence of fixed
resale prices, manufacturing price-cutting in favour of whol esal ers and
retailers may all ow downstream firns to enpl oy sone indirect formof price-
cutting, for exanple by offering nore favourable credit terns or providing extra
services to the final custonmers. This would achieve a result simlar to price-
cutting at retailer’s level.

C. BALANCING THE EFFECTS OF EFFICIENCY AND COMPETITION
IN THE EVALUATION OF VERTICAL RESTRAINTS



34. The previous sections have shed sone |ight on the different effects of
vertical restraints on economc wel fare and conpetition. Such effects depend to
a very large extent on the specific context surrounding their application. In
fact, a sinple analysis of the particular formof a vertical contractua
arrangenent does not reveal, by itself, whether the arrangenent will lead to a
reduction or an enhancenent of econonmic welfare. The sane vertical restraint (or
conbi nation of vertical restraints) may reduce efficiency and conpetition under
certain market conditions, but enhance conpetition and efficiency under other
circunmstances. Resale price naintenance, for exanple, can be enpl oyed by
upstreamfirnms to prevent double price mark up by retailers in a position to

expl oit market power or to elimnate free-riding in the provision of distribution

services. |In other circunstances, it can be used as a tool to facilitate the
detection of violations of cartel agreements and can have cl ear anti-conpetitive
effects. In fact, none of the vertical restraints nentioned, can be defined as

al ways harnful or always beneficial to econonmic welfare and conpetition

35. Mar ket structure and the intensity of inter-firmrivalry are the main
factors in determnmi ning whether vertical restraints will reduce or increase
efficiency and strengthen or weaken conpetition. |In particular, when the market

is characterized by the presence of a sufficient nunber of conpeting vertica
structures (manufacturers and their downstream distributors) and by relative ease
of entry at both the upstream and downstream stages of the narket, inter-brand
conpetition can be expected to ensure that the use of vertical restraints wll
lead to increased narket efficiency as well as to consuner satisfaction. For
exanpl e, when consumers are faced with a variety of brands, vertical restraints
enpl oyed to ensure a greater provision of distribution services (and thus to
determ ne higher retail prices) can be expected not only to lead to greater
profits within the vertical manufacturer-distributor structure but also to

benefit consumers. |In fact, additional consumers attracted by the provision of
extra sales-related services will benefit fromthe new conbi nati on of prices and
sal es-rel ated services, while those consumers not happy w th such arrangenments
will be able to switch to alternative brands. Anal ogously, when conpetition
anmong manufacturers is intense and a | arge nunber of retail outlets are

avail abl e, vertical restraints will not be able to inpact substantially on the
degree of conpetition. For exanple, exclusive dealing arrangenents will not be

able to reduce conpetition and forecl ose narket entry when alternative outlets
are easily avail abl e.

36. On the other hand, when rivalry anbng conpeting vertical structures is
weak as in many of the nmarkets in devel oping countries, the effects of vertica
restraints on conpetition and efficiency are nore anmbiguous. Vertical restraints
ained at pronoting greater coordi nati on between upstream and downstream firns
will allowthemto benefit fromgreater profits. This increase in producers
profits, however, may be associated with an even greater reduction in consumner

wel fare when firns are able to exploit their market power and are not forced to
pass on the efficiency gains to final consumers. Also, in nmarkets where
conpetition is weak, vertical restraints can deternmne a further reduction in the
intensity of rivalry anobng actual conpetitors, increasing the risk of
cartelization, as well as reducing the |likelihood and feasibility of entry by new
nmar ket pl ayers.

37. Wil e a conprehensive econonic analysis of the specific market conditions
appears essential if one is to draw definite conclusions on the conpetitive
effects of vertical restraints, a case-by-case analysis nay represent an



excessive burden for any conpetition agency, in view of the significant
enforcenent costs (as well as administrative costs for the firns) associated with
reviewi ng the very |large nunber of vertical contractual arrangenents entered into
by conpanies. This is certainly the case for newy established conpetition
authorities, which have linmited enforcement capacity and experience. To mnimnze
enforcenent costs, and at the same tine to avoid the harnful effects of the
vertical restraints nost likely to have anti-conpetitive effects, Rey and
Cabal | ero- Sanz (1996) 10/ suggest the adoption of enforcenent guidelines
establishing different rules depending on the state of inter-brand conpetition
identifying situations where the risks of anti-conpetitive effects are nore
likely and a nore detailed analysis is desirable. Such a procedure should
increase the predictability of reviews by conpetition authorities.

38. For unconcentrated upstream and downstream markets, it is suggested that
vertical restraints (both of the price and non-price type) should be
automatically allowed. Market structure criteria should then be established by
setting market share threshol ds bel ow which no conpetition policy intervention
woul d occur 11/.

39. For nore concentrated narkets, and especially for narkets with firns
hol di ng dom nant narket positions, additional in-depth analysis would be
necessary, in order to verify the effects on conpetition as well as the
efficiency gains brought about by the vertical restraints under scrutiny. Al so,
domi nant firnms shoul d be requested to denpnstrate that conparable efficiency
gains, allegedly associated with the use of vertical restraints, could not be
realized through alternative means, that are |less harnful to conpetition

40. Anot her conprehensi ve anal ysis of the effects produced by vertica
restraints on welfare, with policy recommendations for their treatnent, has been
recently presented by Dobson and Waterson. 12/ They suggest an approach based on
considering three nain issues requiring attention in the initial screening of
vertical restraints: a full-scale investigation of the possible welfare-reducing
effects of vertical restraints is suggested only in the case in which such
initial screening would | ead to wel fare concerns.

41. The first issue to be dealt with is whether significant market power is
present at either the upstream or downstream stages of the market. |[If market
power is not present, then vertical restraints are unlikely to have rel evance for
conpetition policy-makers. The energence of high profits, stable and substantia
mar ket shares, and high and stable concentration |evels are signs pointing to the
presence of market power.

42. If the exploitation of market power is likely, it is necessary to |ook at
the effects of the restraints on conpetition and on efficiency. |In particular
one needs to anal yse whether the reduction in product/service variety resulting
fromeither reduced intra-brand or in-store inter-brand conpetition is deened to
af fect the consunmer negatively. This can be assessed by | ooking at the degree of
substitutability between products and distribution outlets for consuners and the
extent of econom es of scope in distribution. Also, it is inportant to exam ne
the extent of the efficiency gains deriving fromthe restrictions on the nunber
of dealers or their product range. This would be assessed | ooking at the type of
goods, the search costs for the consuners and other narket characteristics (see
table 1). In particular, for expensive, highly conplex and relatively unknown
products, the efficiency benefits deriving fromthe use of vertical restraints



can be expected to be nore inportant. On the other hand, in retailing nmarkets
characterized by the presence of significant entry barriers and substantia
econoni es of scope, the risk of distortion of conpetition is greater

Table 1: The Strength of the efficiency argument

for vertical restraints across different
product/distribution conditions

Product/di stri bution
nat ure

Strongest case

Weakest case

Product conpl exity

Cost for consuner

Consurer buying habits

Shoppi ng f or mat

Consuners’ product
i nformation

H ghly conpl ex or
t echni ca

Expensi ve | arge part

of budget
One-of f purchases

Non- conveni ence
outl et

Li mted know edge

Si npl e or
non-t echni ca

| nexpensi ve

Repeat purchases

Conveni ence-out | et

Det ai | s/ features
wi del y known

Pricel/quality
conparability

Experi ence or
credence goods

Sear ch goods

Uncl ear - weak
br andi ng

Per cei ved product
differentiation

Clear strong
br andi ng

Position in product life | New Est abl i shed or

cycle nmat ur e
Entry barriers in Low Hi gh
retailing

Economi es of scope in Substanti a

retailing

I nsi gni ficant

Source: P.W Dobson and M Waterson, “Vertical restraints and conpetition
policy”, Ofice of Fair Tradi ng, Research Paper 12, Decenber 1996, p. 56, United
Ki ngdom

Not es

1/ A dom nant position is always with reference to a properly defined
relevant market. In order to delimt the relevant nmarket, an assessnent of al
products (or services) that are perceived as directly interchangeabl e by
consumers is conducted. To verify the substitutability, reference is usually
nmade to the cross-elasticity of demand: two goods are often considered in the
same nmarket when the increase in the price of the first one causes a non-margina
i ncrease in demand for the second. However, in view of resources and tine
constraints, conpetition authorities do not very often have access to actua
estimates of cross-elasticity in its determ nation of relevant narkets.
Therefore, other types of evidence, such as nmarket surveys of consuner



preferences, are used. The relevant market al so has a geographi c di mension

this is defined as including all areas where concerned consuners are able and
willing to redirect their purchases. Once the relevant narket has been
identified, the next step in the evaluation of a dom nant market position is the
anal ysis of the market position of the firminvolved. The concept of doni nant
positi on goes beyond the sinple structural characteristics of the market and the
mar ket share held by the firms. Nevertheless, a constantly high market share is
an inportant indication of a dom nant position. Another very inportant el enent
in the evaluation of nmarket dominance is the extent of potential conpetition and
relati ve ease of market entry acting as a constraint against the use or abuse of
nmar ket power.

2/ For exanple, in small towns, retailers often have a | ocal nonopoly
posi ti on.
3/ By restricting the nunber of distributors in a specific area, a

manuf acturer restricts downstream | ocal conpetition. This has a direct inpact on
the resale price and consequently on the profit nargin retailers can extract in a
gi ven area

4/ This holds true when the positive effect related to the increase in
demand for the manufacturer's product outwei ghs the negative effect due to the
increase in the costs related to the provision of distribution services.

5/ It is assuned that a certain degree of differentiation exists anpng
products supplied by conpeting nmanufacturers. |f products are very nuch
substitutable, then the free-riding problemwuld al so be present anong
di stributors of different products.

6/ This part of the paper draws fromthe article by WS. Conanor,
“Vertical price-fixing, vertical market restrictions, and the new antitrust
policy”, Harvard Law Review, Vol. 98, 1985, p. 983

7/ F.M Scherer and D. Ross, Industrial Mirket Structure and Economc
Performance (3rd ed.), Houghton Mfflin, Boston 1990, pp. 558-560.

8/ See S.I. Ornstein, “Exclusive dealing and antitrust”, The
Antitrust Bulletin, Spring 1989, pp. 84-86.

9/ See, for exanple, UNCTAD, Wrld Investnent Report 1997:
Transnational Corporations, Market Structure and Conpetition Policy, New York and
Geneva, 1997 (United Nations publication, sales No. E. 97.11.D.10) pp. 156-159.

10/ See P. Rey and F. Caball ero-Sanz, “The policy inplications of the
econom ¢ anal ysis of vertical restraints”, Econom c Paper No. 119 of the European
Conmi ssion Directorate-General for Econonmic and Financial Affairs, Novenber 1996.

11/ It should be observed that information about market share
distribution in devel oping countries is often very linited.

12/ P.W Dobson and M Waterson, “Vertical restraints and conpetition
policy”, Ofice of Fair Trading, Research Paper, 12 Decenber 1996,
Uni ted Ki ngdom
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Annex

A BRIEF OVERVIEW OF THE TREATMENT OF VERTICAL
RESTRAINTS IN SOME JURISDICTIONS

Australia

1. Sections 47 and 48 of the Trade Practices Act of Australia refer explicitly
to non-price and price vertical restraints. Wile the different forns of
non-price vertical restraints are reviewed on a case-by-case basis and prohibited
only if they lead to a substantial reduction of conpetition, resale price

mai nt enance i s prohibited under all circunstances. Under Australian conpetition
| egislation, firnms can notify non-price vertical restraints to the conpetition
authority, the Trade Practices Conmission. Once notified, vertical arrangenments
enj oy exenption fromanti-trust prosecution unless the Conm ssion takes an
explicit stance declaring the restraint anti-conpetitive and not |eading to a net
public benefit. The promotion of econonic devel opnent and the expansion of

enpl oynent have been sonme of the different factors considered by the Commi ssion
as enhancing public benefit. a/ The burden of proving that a non-price vertica
restraint under scrutiny is anti-conpetitive and detrinental to consuners lies
with the Conmi ssion

European Union

2. Article 85 (1) of the Treaty of Ronme (establishing the European Conmunity)
prohi bits agreenents affecting trade anong nenber States which have as an effect
or object the restriction of conpetition in the common market. Agreements which
woul d be prohibited pursuant to article 85 (1) can still be exenpted, as stated
inarticle 85 (3), so long as they neet four conditions. First, they nust
contribute to the inprovenent of production or distribution of goods, or pronote
techni cal or econom c progress. Second, they nust allow consuners a “fair share
of the resulting benefits”. In addition, agreenents should not inpose
restrictions on the enterprises concerned which are not indispensable to the
attai nnent of the stated objectives (econom c efficiency and consuner
satisfaction) and should not afford such enterprises the possibility of
elimnating conpetition in respect of a substantial part of the products in
questi on.

3. Article 85 applies, therefore, to all conpetition-restricting agreenents,
hori zontal as well as vertical. To be exenpted, these need to bring about direct
and substantial benefits to consuners: inprovenments in the efficiency of
production al one are not considered sufficient for a waiver. Fromthe wording of
article 85, it is clear that in the evaluation of the effects produced by
vertical restraints, relatively nore weight has been attached to the welfare of
consumers. b/ The Conmission therefore, recognizes that vertical restraints may
bring about both anti-conmpetitive as well as pro-conpetitive effects.
Particularly, it is recognized that these practices may reduce distribution costs
for new entrants, giving final consuners the benefit of access to new goods and
servi ces, and may be authorized provided that a substantial part of the benefits
are passed on to consumers.

4. Anot her inportant feature of the European Union's conpetition policy which
is particularly relevant in the context of vertical restraints is the politica
obj ective of market integration, which has received as much proninence as the



goal of promoting conpetition and efficiency. Practices having the effect of

partitioning the conmon market along national lines conflict with the market
i ntegration goal and they have been consistently proscribed and sanctioned as
serious violations of the conpetition rules. In view of the inportance for the

Comunity of achieving market integration, a considerable proportion of the
conpetition enforcement activities carried out by the European Comr ssion and the
Eur opean Court of Justice since the early years of enforcenent have concerned

di stribution practices.

5. In order to authorize certain efficiency-enhancing agreements which
formally violate article 85 (1), while avoiding a case-by-case analysis of the
many vertical practices adopted in the Comunity, the Commi ssion has adopted a
series of group exenption regulations (“block exenptions”) which define certain
categories of agreements which generally fulfil the conditions for exenption
under article 85 (3). The three nost inportant group authorizations issued by

t he Conmi ssion deal with exclusive dealing, c/ territorial exclusivity d/ and
franchi sing agreements. e/ Wen agreenments neet the conditions contained in the
group exenption regul ati ons, they do not need to be notified to the Comm ssion

6. Vertical practices which do not neet the requirenents contained in the
bl ock exenpti on regul ati ons and whi ch have a substantial inpact on conpetition
are not automatically prohibited, and can be granted individual exenptions as
long as they are pre-notified and can be shown to bring about substantia

di stribution efficiencies.

7. Wi | e recogni zing the efficiency-enhancing effects of certain types of
vertical restraints, the Conmm ssion has systematically prohibited exclusive

di stribution agreenents involving absolute territorial protection, as well as
resale price maintenance. In the Gundi g/ Consten case, f/ the Conm ssion barred
an agreenment whereby a Gernman manufacturer granted absolute territoria
protection to its French exclusive distributor. The Conmi ssion argued that it
intended to maintain intra-brand conpetition, pursue the goal of narket
integration and preserve the viability of small parallel traders. It is also
stated that vertical agreements substantially reducing intra-brand conpetition
woul d not be accepted even though they m ght contribute to an increase in
inter-brand conpetition. Over the years, absolute territorial protection has
been consistently considered as an intrinsic violation which does not require the
econom c effects on conpetition between different brands to be considered.

Export prohibitions are therefore banned, even though distributors can conmt
thensel ves not to actively pronote their sales outside their assigned territory.

8. Anot her related practice prohibited by the Conmission is the charging of
different prices according to the final destination of products. 1In the
Distillers case, g/ the Conmi ssion was opposed to a surcharge the producer had
i nposed on whol esal ers who wanted to export to continental Europe. The surcharge
had been justified on the basis of the different narket conditions in the

two geographic areas: in continental Europe, Scottish whisky (the rel evant
product) had to conpete with |ocal, nore popul ar products, and therefore

excl usive distributors had to produce expensive pronotional canpaigns. By
allowing parallel inports, alternative distributors nmight have been able to
free-ride on the official distributors. Nevertheless, the Conm ssion found the
practice inconpatible with Comunity conpetition rules.



9. In another case (Polistil-Arbois), h/ the Comm ssion challenged the price
reducti ons awarded by a manufacturer to exclusive deal ers as a conpensation for
the hi gher promotional costs incurred by the exclusive distributors. The

Conmi ssi on recogni zed that the exclusive distributors incurred higher costs, but
these were not seen as sufficient to justify the different charges. In the view
of the Comm ssion, the exclusive deal ership granted by the manufacturer already
represented a benefit which conpensated for the cost differentials.

10. The Conmi ssion has al so recogni zed that nanufacturers may want to ensure a
mnimumprice at retail |evel for pro-conpetitive reasons, in order to pronote
conpetition on the basis of the quality of services supplied. Still, the use of

resal e price nmintenance has not been considered as an appropriate way to achieve
that objective. Rather, selective distribution and other distribution practices
have been viewed as | ess restrictive neans of conpetition to ensure a |evel of

sal es-rel ated services consi dered adequate for the recognition and pronotion of a
product. The prohibition of vertical price fixing has not included recomended
retail prices, so long as these are not binding and distributors are free to set
resale prices freely.

11. In early 1997, the Commi ssion issued a Green Paper presenting possible
policy options to be considered by all parties concerned (the business conmunity,
conpetition authorities of menber States, etc.) for a revision of the treatnent
of vertical restraints in the Cormunity. i/ The Conmmi ssion decided to start this
review process for several reasons. First, sone of the bl ock exenption
regul ati ons are about to expire. Second, npst of the rules adopted by the
Comunity for the achievenent of a truly unified narket have been fully

i mpl emented: private restrictions to conpetition and narket integration are now
viewed as nore inportant inpedinents to undistorted intra-comunity trade.

Third, substantial changes have occurred in the narket structure and in the
technol ogi cal |evel of distribution. These changes are viewed as requiring new
pol i cy approaches.

12. Sonme of the options considered by the Conmmi ssion would allow for nore
flexibility in the application of existing block exenption regul ations (covering
practices with effects simlar to those already covered) or nore flexible
treatnent of vertical arrangenents for agreenents between parties with no

signi ficant nmarket power.

13. In the light of the comments received on the Green Paper, the Conm ssion
has put forward proposals to reformthe treatnent of vertical restraints |/ under
Comunity conpetition policy. The proposals aimto give nore weight to the
anal ysis of market power held by upstream and downstream firns involved in
vertical contractual arrangenents, with |l ess reliance on a formbased system of
categories of vertical restraints. For firms with linmted market share, nost
forms of vertical restraints would be autonatically exenpted, while a nore

t horough anal ysis would be required only for firnms with market power, without
establ i shing any presunption of illegality. However, a limted set of vertica
restraints, such as resale price maintenance, would still be considered

prohi bited, regardl ess of the narket share of the concerned firns.

Japan



14. In the Antinonopoly Act of Japan, vertical restraints are dealt with under
article 19, the provision dealing with unfair trade practices. Cuidelines have

al so been issued to informthe public on the approach the Fair Trade Comm ssion
woul d take when enforcing the conpetition legislation vis-a-vis vertica
contractual arrangenments. k/ In Japan, resale price maintenance i s considered
illegal per se. The prohibition has been strictly enforced not only with regard
to explicit or inplicit agreenents on resale price, but also when indirect neans
(such as refusals to deal) have been used to naintain the |evel of resale price.
In several cases, the Fair Trade Conmi ssion has inposed significant fines on the
violators of the ban on resale price maintenance. |/ Vertical non-price
restraints are judged, instead, on a rule-of-reason basis, by evaluating the
pro-conpetitive and anti-conpetitive effects. 1In enforcing the |law on vertica
restraints, the Fair Trade Commission has paid particular attention to excl usive
deal i ng arrangenents. These are reviewed on the basis of their narket
foreclosure effects vis-a-vis conpeting firns and potential new entrants.

Excl usi ve dealing arrangenents concluded by firms with a narket share of |ess
than 10 per cent, however, are not viewed as capable of restricting conpetition
Anot her area of enforcenent activity has been with respect to territoria
exclusivities. These have been reviewed for their inpact both on inter-brand and
intra-brand conpetition. As for exclusive dealing arrangenents, territoria
exclusivities are considered as unlikely to reduce conpetition when they concern
firmse with limted narket share. Tie-in sales have al so been considered
potentially anti-conpetitive when used by firms with substantial narket power, as
they mght nake it inpossible for other sellers of the tied product to conpete on
an equal footing.

Kenya

15. The Kenyan Restrictive Trade and Practices, Mnopolies and Price Contro
Act of 1988 covers vertical restraints under the provisions dealing with
restrictive trade practices. Both price and non-price vertical restraints

are recogni zed as being on nost occasions likely to | ead to enhancenent of
conpetition and efficiency. Potential anti-conpetitive effects are assessed by
| ooki ng at the narket shares held by firms, the market structure of the rel evant
markets and the ease or difficulty of entering the market.

Mexico

16. The 1992 Federal Law of Econonic Conpetition of Mexico nakes a clear

di stinction between so-called “absol ute” nonopolistic practices, which are
prohi bited, and “relative” nonopolistic practices, which are anal ysed on a
case-by-case basis in order to deternine whether they unduly restrain
conpetition. Absolute nonopolistic practices include agreenents between
conpetitors which have the purpose or effect of fixing prices, restricting
outputs, sharing markets or rigging bids. Relative nonopolistic prices, |listed
in article 10 of the conpetition |aw, include several vertical restraints such as
resal e price maintenance, territorial exclusivities, exclusive dealing
arrangenents, unreasonable refusals to deal and tie-in sales. Relative
nonopol i stic practices, according to article 11, are a violation of conpetition
law only when firnms have substantial market power and when the practices are
carried out in connection with goods and services pertaining to a rel evant
market. Article 13 specifies the factors that need to be considered when
determ ning the presence of substantial nmarket power. They include the market
share held by the firns and their ability to fix prices and restrict outputs



uni laterally, the power of existing conpetitors and barriers to entry for new
mar ket pl ayers.

Republic of Korea

17. In the Korean Antitrust Act of 1980, vertical restraints are addressed
under the provision dealing with unfair trade practices. The Korean enforcenent
agency, the Fair Trade Conmission, has clarified types and el enments of unfair
trade practices in a docunent published in 1990. mf |In view of the continuous
devel opnents in business practices, the Korean conpetition authority conducts a
case-by-case evaluation of vertical restraints. 1In fact, neither exclusive
dealing nor the different forns of territorial exclusivities are illegal per se:
rather, their effects on conpetition in the relevant narket are eval uated.
Resal e price nmaintenance is generally prohibited outright, but firnms nay ask the
conpetition authority for an exenption. Even if a tenporary exenption is
granted, the resale pricing of products is subject to supervision by the
conpetition authority. Only two products, cosnetics and pharnmaceuticals, were
granted exenption in the early 1980s, and since then, prohibition has been the
general rule.

United States of America

18. In the United States, anti-trust policy on vertical restraints has evol ved
greatly over the years, influenced by devel opnents in the way econonic theory has
wei ghed the conpetition and efficiency effects of vertical practices. It is

worth noting that in the United States, unlike in the European Union, the
pronotion of an integrated internal nmarket is not one of the stated objectives of
conpetition policy.

19. In the United States, a distinction has been constantly drawn in the
treatnent of price and non-price vertical restraints. Wile non-price vertica
restrai nts have been increasingly assessed under a rul e-of-reason analysis, a

per se illegality rule has generally been applied to vertical price-fixing.

Since a decision in 1911 in the case of the Dr. Mles Medical Co., n/ the Suprene
Court has supported the position that resale price maintenance is a violation of
section 1 of the Shernman Act, under which “every contract, conbination, or

conspiracy in restraint of trade” is illegal
20. The scope of the prohibition of vertical price-fixing, however, has been
gradual |y narrowed over tinme. |In fact, the right of refusal to deal conbined

with the | egal acceptance of “suggested” retail prices has allowed (to a certain
extent) manufacturers to inpose resale prices, in view of their ability to refuse
supplies to distributors not applying recommended retail prices. The right of
uni |l ateral refusal to deal was clearly upheld by the Suprene Court in the Col gate
decision where it stated that, “In the absence of any purpose to create or

nmai ntain a nonopoly, the Sherman Act does not restrict the |ong recogni zed right
of a trader or manufacturer engaged in an



entirely private business freely to exercise his own independent discretion as to

parties with whomhe will deal. And of course he may announce in advance the
ci rcunmst ances under which he will refuse to sell.” of

21. In a nore recent decision, p/ the Suprene Court overrul ed the previous

per se prohibition of maxi mumvertical price-fixing. In the decision, it is

recogni zed that vertical maxi mum price-fixing can be used to restrain the
exercise of market power by deal ers having a domi nant or nonopoly position in
di stribution.

22. Wth respect to non-price vertical restraints, in the |andmark Syl vani a
decision, g/ the Suprene Court reversed previous rulings and applied a rule of
reason in deciding the case. In the decision, it recognized that while vertica

restraints restrict intra-brand conpetition, they m ght increase distributors
i ncentives and therefore enhance conpetition anpong different brands.

23. In particular, the Suprene Court stated that “Vertical restrictions pronote
intra-brand conpetition by allow ng the manufacturer to achieve certain
efficiencies in the distribution of his products ... Econom sts have identified
a nunber of ways in which manufacturers can use such restrictions to conpete nore
effectively agai nst other manufacturers ... For exanple, new manufacturers and
manuf acturers entering new narkets can use the restrictions in order to induce
conpetent and aggressive retailers to make the kind of investnment of capital and

| abour that is often required in the distribution of products unknown to the
consumner ”
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