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| NTRODUCTI ON

(i) The Expert Meeting on Conpetition Law and Policy, at its meeting
held from 13 to 15 Novenber 1996, agreed that UNCTAD should continue to
publish as a non-sessional docunent a revised version of the Conmentary to the
Model Law, taking into account new | egislative devel opments in the field of
conpetition.

(ii) Accordingly, Part | of the present document reproduces unchanged
the draft possible elenents for articles, as contained in the Part | of the
docunent “Draft comrentaries to possible elements for articles of a Mbdel Law
or Laws” (TD/ B/ RBP/ 81/ Rev.4), and includes a revised version of the Conmentary
to Articles which was contained in Part Il of TD/ B/ RBP/81/Rev.4, taking into
account recent trends in conpetition |legislation adopted worl dw de.
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PART |
A. DRAFT PGCSSI BLE ELEMENTS FOR ARTI CLES
TI TLE OF THE LAW
Eli m nation or control of restrictive business practices
Ant i nonopoly Law
Conpetition Act
PCSSI BLE ELEMENTS FOR ARTI CLE 1
OBJECTI VES OR PURPCSE OF THE LAW

To control or elimnate restrictive agreenents or arrangenents anong
enterprises, or acquisition and/or abuse of dom nant positions of market
power, which linmt access to markets or otherw se unduly restrain conpetition
adversely affecting donestic or international trade or econom c devel opment.

PCSSI BLE ELEMENTS FOR ARTI CLE 2
DEFI NI TI ONS AND SCOPE OF APPLI CATI ON
l. Definitions

(a) “Enterprises” neans firnms, partnerships, corporations, conpanies,
associ ations and other juridical persons, irrespective of whether created or
controlled by private persons or by the State, which engage in conmercia
activities, and includes their branches, subsidiaries, affiliates or other
entities directly or indirectly controlled by them

(b) “Dom nant position of market power” refers to a situation where an
enterprise, either by itself or acting together with a few other enterprises,
isin a position to control the relevant market for a particular good or
service or group of goods or services.

(c) “Rel evant market” refers to the Iine of comerce in which
conpetition has been restrained and to the geographic area involved, defined
to include all reasonably substitutable products or services, and all nearby
conpetitors, to which consunmers could turn in the near termif the restraint

or abuse raised prices by a not insignificant anount.

1. Scope of application

(a) Applies to all enterprises as defined above, in regard to al
their comercial agreenents, actions or transactions regardi ng goods, services
or intellectual property.

(b) Applies to all natural persons who, acting in a private capacity
as owner, manager or enployee of an enterprise, authorize, engage in or aid
the comm ssion of restrictive practices prohibited by the | aw
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(c) Does not apply to the sovereign acts of the State itself, or to
those of | ocal governnents, or to acts of enterprises or natural persons which
are conpelled or supervised by the State or by |ocal governnents or branches
of government acting within their del egated power.

POSS| BLE ELEMENTS FOR ARTI CLE 3
RESTRI CTI VE AGREEMENTS OR ARRANGEMENTS
l. Prohibition of the follow ng agreenents between rival or potentially

rival firns, regardl ess of whether such agreenents are witten or
oral, formal or infornal

(a) Agreenents fixing prices or other terns of sale, including in
i nternational trade

(b) Col | usi ve tendering;

(c) Mar ket or custoner allocation

(d) Restrai nts on production or sale, including by quota,;
(e) Concerted refusals to purchase;

(f) Concerted refusal to supply;

(9) Col l ective denial of access to an arrangenent, or association
which is crucial to conpetition

1. Aut hori zati on

Practices falling within paragraph I, when properly notified in advance,
and when nmade by firns subject to effective conpetition, nay be authorized
when conpetition officials conclude that the agreenment as a whole will produce

net public benefit.
PCSSI BLE ELEMENTS FOR ARTI CLE 4

ACTS OR BEHAVI OUR CONSTI TUTI NG AN ABUSE, OR ACQUI SI TI ON AND ABUSE
OF A DOM NANT POSI TI ON OF MARKET POVER

l. Prohi bition of acts or behaviour involving an abuse, or acquisition
and abuse, of a donminant position of nmarket power

A prohibition on acts or behaviour involving an abuse or acquisition and
abuse of a dom nant position of market power:

(i) VWere an enterprise, either by itself or acting together with a
few other enterprises, is in a position to control a relevant
mar ket for a particular good or service, or groups of goods or
servi ces;
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(ii) VWere the acts or behaviour of a dominant enterprise limt access
to a relevant market or otherw se unduly restrain conpetition
having or being likely to have adverse effects on trade or
econom ¢ devel opnent .

1. Acts or behavi our considered as abusi ve:

(a) Predat ory behavi our towards conpetitors, such as using bel ow cost
pricing to elimnate conpetitors;

(b) Discrimnatory (i.e. unjustifiably differentiated) pricing or
terms or conditions in the supply or purchase of goods or services, including
by nmeans of the use of pricing policies in transactions between affiliated
enterprises which overcharge or undercharge for goods or services purchased or
supplied as conpared with prices for simlar or conparable transactions
outside the affiliated enterprises;

(c) Fi xi ng the prices at which goods sold can be resold, including
those inmported and export ed;

(d) Restrictions on the inportation of goods which have been
legitimately marked abroad with a trademark identical with or simlar to the
trademark protected as to identical or simlar goods in the inporting country
where the tradenmarks in question are of the same origin, i.e. belong to the
same owner or are used by enterprises between which there is econom c,
organi zational, managerial or |egal interdependence, and where the purpose of
such restrictions is to naintain artificially high prices;

(e) When not for ensuring the achievenent of |egitimte business
pur poses, such as quality, safety, adequate distribution or service:

(i) Partial or conplete refusal to deal on an enterprise's
customary comrercial terns;

(ii) Maki ng the supply of particular goods or services dependent
upon the acceptance of restrictions on the distribution or
manuf acture of conpeting or other goods;

(iii) | mposing restrictions concerning where, or to whom or in
what formor quantities, goods supplied or other goods may
be resol d or exported;

(iv) Maki ng the supply of particular goods or services dependent
upon the purchase of other goods or services fromthe
supplier or his designee;

(f) Mergers, takeovers, joint ventures or other acquisitions of
control, including interlocking directorships, whether of a horizontal
vertical, or a conglonerate nature, when

(i) At | east one of the enterprises is established within the
country; and



TD/ B/ RBP/ 81/ Rev. 5
page 9

(ii) The resultant market share in the country, or any
substantial part of it, relating to any product or service,
wWill result in a domnant firmor in a significant reduction
of competition in a market dom nated by very few firns.

I1l. Authorization

Acts, practices or transactions not absolutely prohibited by the | aw may
be authorized if they are notified, as described in article 6, before being
put into effect, if all relevant facts are truthfully disclosed to conpetent
authorities, if affected parties have an opportunity to be heard, and if it is
then determ ned that the proposed conduct, as altered or regulated if
necessary, will be consistent with the objectives of the | aw

PCSSI BLE ELEMENTS FOR ARTI CLE 5
SOME POSSI BLE ASPECTS OF CONSUMER PROTECTI ON

In a nunber of countries, consuner protection legislation is separate
fromrestrictive business practices |egislation.

POSSI BLE ELEMENTS FOR ARTI CLE 6
NOTI FI CATI ON

l. Notification by enterprises

1. VWhen practices fall within the scope of articles 3 and 4 and are
not prohibited outright, and hence the possibility exists for their
aut horization, enterprises could be required to notify the practices to the
Admi ni stering Authority, providing full details as requested.

2. Notification could be nade to the Admi nistering Authority by al
the parties concerned, or by one or nore of the parties acting on behal f of
the others, or by any persons properly authorized to act on their behalf.

3. It could be possible for a single agreenent to be notified where
an enterprise or person is party to restrictive agreenents on the sanme terns
with a nunber of different parties, provided that particulars are also given
of all parties, or intended parties, to such agreements.

4. Notification could be nmade to the Adm nistering Authority where
any agreenent, arrangenent or situation notified under the provisions of the
| aw has been subject to change either in respect of its terms or in respect of
the parties, or has been term nated (otherw se than by affluxion of tine), or
has been abandoned, or if there has been a substantial change in the situation
(within () days/nonths of the event) (imrediately).

5. Enterprises could be allowed to seek authorization for agreenents
or arrangenents falling within the scope of articles 3 and 4, and existing on
the date of the conming into force of the law, with the proviso that they be
notified within (( ) days/nonths) of such date.
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6. The com ng into force of agreements notified could depend upon the
granting of authorization, or upon expiry of the tinme period set for such
aut horization, or provisionally upon notification

7. All agreenents or arrangenents not notified could be made subj ect
to the full sanctions of the law, rather than nmere revision, if l|ater
di scovered and deened il egal

1. Action by the Admi nistering Authority

1. Deci sion by the Adm nistering Authority (within ( ) days/nmonths of
the receipt of full notification of all details), whether authorization is to
be deni ed, granted or granted subject where appropriate to the fulfilnment of
condi tions and obligations.

2. Peri odi cal review procedure for authorizations granted
every () nonths/years, with the possibility of extension, suspension, or the
subj ecting of an extension to the fulfilment of conditions and obligations.

3. The possibility of wi thdrawi ng an authorization could be provided,
for instance, if it cones to the attention of the Adm nistering Authority
t hat :

(a) The circumnmstances justifying the granting of the authorization
have ceased to exi st;

(b) The enterprises have failed to neet the conditions and obligations
stipulated for the granting of the authorization

(c) Informati on provided in seeking the authorization was fal se or
m sl eadi ng.

POSSI BLE ELEMENTS FOR ARTI CLE 7
THE ADM NI STERI NG AUTHORI TY AND | TS ORGANI ZATI ON

1. The establishment of the Administering Authority and its title.

2. Conposition of the Authority, including its chairmnship and
nunber of nenbers, and the manner in which they are appointed, including the
authority responsi ble for their appointnent.

3. Qualifications of persons appointed.

4, The tenure of office of the chairmn and nenbers of the Authority,
for a stated period, with or without the possibility of reappointment, and the
manner of filling vacanci es.

5. Renoval of menbers of the Authority.

6. Possi bl e i Mmunity of nenbers against prosecution or any claim
relating to the performance of their duties or discharge of their functions.

7. The appoi ntment of necessary staff.
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POSSI BLE ELEMENTS FOR ARTI CLE 8
FUNCTI ONS AND PONERS OF THE ADM NI STERI NG AUTHORI TY

l. The functions and powers of the Adninistering Authority could include
(illustrative):

(a) Maki ng inquiries and investigations, including as a result of
recei pt of conplaints;

(b) Taki ng the necessary decisions, including the inposition of
sanctions, or reconmending sane to a responsible mnister

(c) Undert aki ng studi es, publishing reports and providing informtion
to the public;

(d) I ssuing forms and maintaining a register, or registers, for
notifications;

(e) Maki ng and issuing regul ations;

(f) Assisting in the preparation, anending or review of |egislation on
restrictive business practices, or on related areas of regul ation and
conpetition policy;

(9) Pronmoti ng exchange of information with other States.

1. Confidentiality:

1. According information obtained fromenterprises containing
| egiti mate busi ness secrets reasonabl e safeguards to protect its
confidentiality.

2. Protecting the identity of persons who provide information to
conpetition authorities and who need confidentiality to protect thenselves
agai nst econom c retaliation

3. Protecting the deliberations of governnent in regard to current or
still unconpleted nmatters.

POSSI BLE ELEMENTS FOR ARTI CLE 9
SANCTI ONS AND RELI EF

l. The inposition of sanctions, as appropriate, for:

(i) Vi ol ati ons of the |aw,

(i) Failure to conply with decisions or orders of the Adm nistering
Aut hority, or of the appropriate judicial authority;

(iii) Failure to supply information or docunents required within the
time limts specified;
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(iv) Furni shing any information, or naking any statenent, which the
enterprise knows, or has any reason to believe, to be false or
m sl eading in any material sense;

1. Sanctions could include:

(i) Fines (in proportion to the secrecy, gravity and clear-cut
illegality of offences or in relation to the illicit gain achieved
by the chal |l enged activity);

(ii) I mpri sonnent (in cases of major violations involving flagrant and
i ntenti onal breach of the law, or of an enforcenent decree, by a
nat ural person);

(iii) Interimorders or injunctions;

(iv) Permanent or long-termorders to cease and desist or to renedy a
vi ol ation by positive conduct, public disclosure or apology, etc.

(v) Di vestiture (in regard to conpleted nergers or acquisitions), or
rescission (in regard to certain nergers, acquisitions or
restrictive contracts);

(vi) Restitution to injured consuners;
(vii) Treatment of the administrative or judicial finding or illegality
as prima facie evidence of liability in all danmage actions by

i njured persons.

POSSI BLE ELEMENTS FOR ARTI CLE 10

APPEALS
1. Request for review by the Admi nistering Authority of its decisions
in light of changed circunstances.
2. Affording the possibility for any enterprise or individual to

appeal within ( ) days to the (appropriate judicial authority) against the
whol e or any part of the decision of the Administering Authority, (or) on any
substanti ve point of |aw.

POSSI BLE ELEMENTS FOR ARTI CLE 11
ACTI ONS FOR DAMAGES

To afford a person, or the State on behalf of the person who, or an
enterprise which, suffers | oss or danmages by an act or om ssion of any
enterprise or individual in contravention of the provisions of the law, to be
entitled to recover the amount of the | oss or damage (including costs and
interest) by legal action before the appropriate judicial authorities.
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PART 11
COWMENTARY TO ARTI CLES
l.
1. In line with the Agreed Concl usions of the Expert Meeting on Conpetition

Law and Policy at its neeting held from13 to 15 Novenber 1996, the UNCTAD
secretariat has prepared revised comentaries to the draft possible elenments
for articles as contained in Part |, taking into account recent international
| egi sl ative devel opnents.

COMMVENTARY TO THE TI TLE OF THE LAW
TITLE OF THE LAW

2. The draft possible elenents for articles consider three alternatives for
the title of the law, nanely: “Elimnation or Control of Restrictive Business
Practices”, 1/ “Antinonopoly Law’ 2/ and “Conpetition Act”. 3/

3. There is no conmon rule for the title of the RBP laws. The different
titles adopted generally reflect the objectives and hierarchy of the |law, as
well as the legal traditions of the countries concerned. Exanples that can
be taken into account are: Algeria: Odinance on Conpetition; Australia:
Trade Practices Act; Bel gium Law on the Safeguardi ng of Econonic Conpetition;
Chile: Antinonopoly Law, Col onmbia: Law on Pronotion of Conpetition and
Restrictive Commercial Practices; Costa Rica: Law on the Pronotion of
Conpetition and Effective Consuner Protection; Cbote d Ivoire: Law on
Conpetition; France: O dinance on Liberalization of Prices and Conpetition;
Germany: Act Against Restraints of Conpetition; Hungary: Law on the

Prohi bition of Unfair and Restrictive Market Practices; |India: Mpnopolies and
Restrictive Trade Practices (MRTP) Act; Italy: Rules for the Protection of
Conpetition and the Market; Jamaica: Fair Conpetition Act; Kenya: The
Restrictive Trade Practices, Mnopolies and Trade Control Act; Malta: Act to
Regul ate Conpetition and Provide for Fair Tradi ng; Mexico: Federal Law on
Econom ¢ Conpetition; Mongolia: Law on Prohibiting Unfair Conpetition;

Paki st an: The Monopolies and Restrictive Trade Practices (Control and
Prevention) Ordi nance; Panama: Law on the Protection of Conpetition; Peru:

Legi sl ati ve Decree Agai nst Monopolistic, Controlist and Restrictive Practices
Affecting Free Conmpetition; Poland: Law of Counteracting Monopolistic
Practices; Republic of Korea: Mnopoly Regulation and Fair Trade Act;

Russi an Federation: Law on Conpetition and the Limitation of Mpnopolistic
Activity in Commodity Markets; Spain: Protection of Conpetition Law,

Sri Lanka: The Fair Tradi ng Conm ssion Act; Switzerland: Federal Law on
Cartels and other Restrictions in Conpetition; United Kingdom Fair Trading,
Restrictive Trade Practices, Resale Prices and Conpetition Acts; United States
of America: Antitrust Laws (Sherman Act, Clayton Act, Federal Trade Comm ssion
Act); Venezuela: Law to Pronote and Protect the Exercise of Free Conpetition.
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COMVENTARY TO ARTI CLE 1
OBJECTI VES OR PURPOSES COF THE LAW

To control or elinmnate restrictive agreenents or arrangenents
anong enterprises, or acquisition and/or abuse of dom nant positions
of market power, which limt access to markets or otherw se unduly
restrain conpetition, adversely affecting donestic or internationa
trade or econom c devel opnent.

4. This article has been franmed in accordance with section E, paragraph 2,
of the Set of Principles and Rules, which sets out the primary principle on
whi ch States shoul d base their restrictive business practices legislation. As
in section A of the Set of Principles and Rules, States may wi sh to indicate
ot her specific objectives of the |aw, such as the creation, encouragement and
protection of conpetition; control of the concentration of capital and/or
econom ¢ power; encouragemnment of innovation; protection and pronotion of

social welfare and in particular the interests of consunmers, etc., and take
into account the inpact of restrictive business practices on their trade and
devel opnent.

5. Approaches from various country legislation include, for exanple, the
foll ow ng objectives: in Algeria: “the organization and the pronotion of free
conpetition and the definition of the rules for its protection for the purpose
of stinmulating econom c efficiency and the goodwi |l of consumers”; 4/ in
Canada: “to maintain and encourage conpetition in Canada in order to pronote
the efficiency and adaptability of the Canadi an econony, in order to expand
opportunities for Canadian participation in world markets while at the sanme
time recognizing the role of foreign conpetition in Canada, in order to ensure
that the small and nediumsized enterprises have an equitable opportunity to
participate in the Canadi an economy and in order to provide consuners with
conpetitive prices and product choices”; 5/ in Denmark: “to pronote
conpetition and thus strengthen the efficiency of production and distribution
of goods and services etc. through the greatest possible transparency of
conpetitive conditions”; 6/ in Hungary: “the maintenance of conpetition in the
mar ket ensuring econonic efficiency and social progress”; 7/ in Mngolia: “to
regul ate rel ati ons connected with prohibiting and restricting state contro
over conpetition of economic entities in the market, nonopoly and ot her
activities inpeding fair conpetition”; 8/ in Norway: “to achieve efficiently
utilization of society's resources by providing the necessary conditions for
effective conpetition”; 9/ in Panama: “to protect and guarantee the process of
free economi c conpetition and free concurrence, elimnating nonopolistic
practices and other restrictions in the efficient functioning of markets and
servi ces, and for safeguarding the superior interest of consumers”; 10/ in
Peru: “to elimnate nonopolistic, controlist and restrictive practices
affecting free conpetition, and procuring devel opnent of private initiative
and the benefit of consuners”; 11/ in the Russian Federation: “to prevent,
limt and suppress nonopolistic activity and unfair conpetition, and ensure
conditions for the creation and efficient operation of conmodity

markets”; 12/ in Sweden: “to elim nate and counteract obstacles to effective
conpetition in the field of production of and trade in goods, services and

ot her products”; 13/ in Switzerland: “to limt harnful consequences to the
econom ¢ or social order inputable to cartels and other restraints on
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conpetition, and in consequence to pronote conpetition in a market based on a
liberal regime”; 14/ in the United States: “a conprehensive charter of
econonmic liberty aimed at preserving free and unfettered conpetition as the
rule of trade. It rests on the prem se that the unrestrained interaction of
conpetitive forces will yield the best allocation of our econom c resources,
the | owest prices, the highest quality and the greatest material progress,
while at the sanme time providing an environnment conducive to the preservation
of our denocratic political and social institutions”; 15/ in Venezuela: “to
pronote and protect the exercise of free conpetition” as well as “efficiency
that benefits the producers and consunmers”; 16/ the Andean Conmunity

regul ation refers to “the prevention and correction of distortions originated
by busi ness behaviours that inpede, limt or falsify conpetition”. 17/
Concerning the European Community, the Treaty establishing the European
Econom ¢ Community considers that “the institution of a system ensuring that
conpetition in the common market is not distorted” constitutes one of the
necessary means for pronoting “a harnoni ous devel opnment of economnic
activities, a continuous and bal anced expansion” and “an accel erated rai sing
of the standard of living” within the Community. 18/ A decision adopted by the
Mercosur has as its objective “to assure equitable conpetition conditions

wi thin the econom c agents fromthe Mercosur”. 19/

6. The text proposed above refers to “control”™, which is in the title of
the Set of Principles and Rules, and to “restrictive agreenments and abuses of
dom nant positions of market power”, which are the practices set out in
sections C and D of the Set. The phrase “limt access to markets” refers to
action designed to inpede or prevent entry of actual or potential conpetitors.
The term “unduly” inplies that the effects of the restrictions nust be
perceptible, as well as unreasonable or serious, before the prohibition
becomes applicable. This concept is present in the aws of many countries,
such as Australia, 20/ India, Mexico, 21/ the Republic of Korea, the Russian
Federation, the United Kingdom and the European Comrunity. 22/

7. In other legislation, certain cooperation agreements between small and
medi um si ze enterprises, where such arrangenents are designed to pronote the
efficiency and conpetitiveness of such enterprises vis-a-vis |large
enterprises, can be authorized. This is the case in Germany and Japan

Al so, in Japan enterprises falling in the small and nmedi um si ze categories
are defined on the basis of paid-in capital and number of enployees.

8. It would be up to States to decide the manner in which any de mnins
rul e should be applied. There are essentially two alternatives. On the one
hand, it can be left to the Adm nistering Authority to decide on the basis

of an evaluation of agreements or arrangenents notified. |In such case, the
formul ati on of standards for exenption would be the responsibility of the
Adm nistering Authority. On the other hand, where the focus of the lawis on
consi derations of “national interest”, restrictions are examned primarily in
t he context of whether they have or are likely to have, on bal ance, adverse
effects on overall econonmi c devel opnent. 23/ This concept, albeit with
varyi ng nuances and enphasis, has found expression in existing restrictive
busi ness practices legislation in both devel oped and devel opi ng countries. 24/
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COVMENTARY TO ARTI CLE 2
DEFI NI TI ONS AND SCOPE OF APPLI CATI ON
l. Definitions
(a) “Enterprises” neans firnms, partnerships, corporations, conpanies,

associ ations and other juridical persons, irrespective of whether created or
controlled by private persons or by the State, which engage in conmercia
activities, and includes their branches, subsidiaries, affiliates or other
entities directly or indirectly controlled by them

9. The definition of “enterprises” is based on section B (i) (3) of the
Set of Principles and Rul es.

(b) “Dom nant position of market power” refers to a situation where an
enterprise, either by itself or acting together with a few other enterprises,
isin a position to control the relevant market for a particular good or
service or group of goods or services.

10. The definition of “dom nant position of market power” is based on
section B (i) (2) of the Set of Principles and Rules. For further coments on
this issue, see paragraphs 55 to 60 bel ow.

(c) “Rel evant market” refers to the Iine of comerce in which
conpetition has been restrained and to the geographic area involved, defined
to include all reasonably substitutable products or services, and all nearby
conpetitors, to which consunmers could turn in the near termif the restraint
or abuse raised prices by a not insignificant anount.

11. The definitions in the Set have been expanded to include one of

“rel evant market”. The approach to this definition is that devel oped in the
United States merger guidelines, which are generally accepted by antitrust
econom sts in nost countries. 25/

12. Defining the “relevant market” is in sinple ternms identifying the
particul ar product/services or class of products produced or services rendered
by an enterprise(s) in a given geographic area. The United States Suprene
Court has defined the relevant market as “the area of effective conpetition

wi thin which the defendant operates”. 26/ Isolating the area of effective
conpetition necessitates inquiry into both the rel evant product market and the
geographic market affected. It is also necessary to point out that defining
the rel evant market outlines the conpetitive situation the firmfaces. Also,
many jurisdictions, including the United Kingdom allow for the possibility

of taking into account supply side substitution when defining the relevant
market. This is all the nore inportant when the |aw involved inplies actions
which follow from market share alone. For exanple, sone countries require
“monopol i es” (defined as firnms, say 30 per cent or 40 per cent share) to
submit to price control and/or information provision. 27/

13. The product market (reference to product includes services) is the first
el ement that nust be taken into account for determ ning the rel evant market.
In practice, two closely related and conplenentary tests have been applied
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in the identification of the relevant product/service market, namely the
reasonabl e i nterchangeability of use and the cross-elasticity of denmand.

In the application of the first criterion, two factors are generally taken
into account, nanely, whether or not the end use of the product and its
substitutes are essentially the same, or whether the physical characteristics
(or technical qualities) are simlar enough to allow custonmers to switch
easily fromone to another. |In the application of the cross-elasticity test,
the factor of price is central. It involves inquiry into the proportionate
amount of increase in the quantities demand of one commpdity as a result of

a proportionate increase in the price of another comodity. 1In a highly
cross-elastic market a slight increase in the price of one product wll
pronpt customers to switch to the other, thus indicating that the products
in question conpete in the sane market while a | ow cross-elasticity would

indicate the contrary, i.e. that the products have separate narkets.

14. The geographic market is the second el enment that nust be taken into
account for determning the relevant market. It may be described broadly as
the area in which sellers of a particular product or service operate. It can

al so be defined as one in which sellers of a particular product or service can
operate wi thout serious hindrance. 28/ The rel evant geographic market may be
limted - for exanple, a small city - or it nmay be the whole internationa
market. In between it is possible to consider other alternatives, such as a
nunber of cities, a province, a State, a region consisting of a nunmber of
States. For exanple in the context of controlling restrictive business
practices in a regional econom c grouping such as the European Conmunity, the
rel evant geographic market is the “Common Market or a substantial part
thereof”. In this connection, the Court of Justice in the “European Sugar

I ndustry” case 29/ found that Bel gium Luxenbourg, the Netherlands and the
southern part of the then Federal Republic of Gernmany constituted each of them
“substantial parts of the Conmon Market” (i.e. the rel evant geographic
market). Furthernore, the Court found that it was necessary to take into
consideration, in particular, the pattern and volunme of production and
consunption of the product and the econom c habits and possibilities open to
sell ers and buyers. For determ ning the geographic market, a demand-oriented
approach can al so be applied. Through this approach, the rel evant geographic
market is the area in which the reasonabl e consuner or buyer usually covers
hi s demand.

15. A nunber of factors are involved in determ ning the rel evant geographic
mar ket including price disadvantages arising fromtransportati on costs, degree
of inconvenience in obtaining goods or services, choices available to
consuners, and the functional |evel at which enterprises operate.

1. Scope of application

(a) Applies to all enterprises as defined above, in regard to al
their comercial agreenents, actions or transactions regardi ng goods, services
or intellectual property.

(b) Applies to all natural persons who, acting in a private capacity
as owner, manager or enployee of an enterprise, authorize, engage in or aid
the comm ssion of restrictive practices prohibited by the | aw
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(c) Does not apply to the sovereign acts of the State itself, or to
those of |ocal governnents, or to acts of enterprises or natural persons which
are conpelled or supervised by the State or by |ocal governnents or branches
of governnent acting within their del egated power.

16. The scope of application takes into account section B (ii) of the Set.
It has been expanded to clarify the application of the law to natural persons,
but not to governnent officials acting for the Governnment. 30/ However, a
natural person is not an “enterprise”, unless incorporated as a “persona
corporation”. The nodel law could inply that an agreement between a conpany
and its own nmanagi ng director is an agreenment between two “enterprises” and
thus a conspiracy. Legal analysis nearly everywhere concludes that this
shoul d not be the case.

17. Al though virtually all international restrictive business practice
codes, such as conpetition regulations of the European Conmunity, the Andean
Conmuni ty Decision on Practices which Restrict Conpetition, and the MERCOSUR
Deci sion on the Protection of Conpetition, apply only to enterprises, nost
nati onal RBP |aws apply to natural persons as well as to enterprises, since
deterrence and relief can be nore effective at the national level if owners
or executives of enterprises can be held personally responsible for the

vi ol ations they engage in or authorize, such as is the case of the

United Kingdomunder its Restrictive Practices Act. 31/ It is also inportant
to mention that professional associations may al so be considered as
“enterprises”, for the purposes of conpetition | aws.

18. The scope of application has also been clarified to exclude the
sovereign acts of |ocal governnents, to whomthe power to regul ate has been
del egated, and to protect the acts of private persons when their conduct is
conpel I ed or supervised by Governnents. It should be mentioned, however, that
in section B (7) of the Set of Principles and Rules and in npbst countries
havi ng nodern restrictive business practices legislation, the | aw covers

St at e-owned enterprises in the same way as private firms. 32/

19. The reference to intellectual property is consistent with virtually al
antitrust laws, which treat |icences of technol ogy as “agreenents” and
scrutinize themfor restrictions or abuses |ike any other agreement, except
that the |l egal exclusivity granted by the State to inventors may justify sone
restrictions that would not be acceptable in other contexts.

20. It should be noted that in several countries, intellectual property 33/
rights have given rise to conpetition problems. |In view of the conpetition
probl ems arising fromthe exercise of copyright, patents and trademark rights,
several countries, such as Spain 34/ and the United Kingdom 35/ as well as

t he European Uni on, 36/ have considered it necessary to draw up specific

regul ations dealing with intellectual property rights in relation to
conpetition. The United States has al so adopted guidelines intended to assi st
those who need to predict whether the enforcenent agencies will challenge a
practice as anti-conpetitive. 37/ It is also inportant to take into account
the provision for control of anti-conpetitive practices in contractua
licences included in the TRI Ps Agreenent. 38/
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COVMENTARY TO ARTI CLE 3
RESTRI CTlI VE AGREEMENTS OR ARRANGEMENTS
l. Prohibition of the follow ng agreenents between rival or potentially

rival firnms, regardl ess of whether such agreenents are witten or
oral, formal or infornal

(a) Agreenents fixing prices or other terns of sale, including in
i nternational trade

(b) Col | usi ve tendering;

(c) Mar ket or custoner allocation

(d) Restrai nts on production or sales, including by quota;
(e) Concerted refusals to purchase;

(f) Concerted refusal to supply;

(9) Col l ective denial of access to an arrangenent, or association
which is crucial to conpetition

21. The el ements of this article are based upon section D, paragraph 3,

of the Set of Principles and Rules and, as in the case of that paragraph,

a prohibition-in-principle approach has been generally followed. Such an
approach is enbodi ed, or appears to be evolving, in the restrictive practice
| aws of many countri es.

22. Agreenents anong enterprises are basically of two types, horizontal and
vertical. Horizontal agreenents are those concluded between enterprises
engaged in broadly the sane activities, i.e. between producers or between
whol esal ers or between retailers dealing in simlar kinds of products.
Vertical agreements are those between enterprises at different stages of the
manuf acturi ng and distribution process, for exanple, between manufacturers of
conmponents and manufacturers of products incorporating those goods, between
producers and whol esal ers, or between producers, wholesalers and retailers.
Particul ar agreenments can be both horizontal and vertical, as in price-fixing
agreenents. Engaged in rival activities refers to conpeting enterprises at
the horizontal level. Potentially rival activities refers to a situation
where the other party or parties are capable and |ikely of engaging in the
sanme kind of activity, for exanple, a distributor of components may also be a
producer of other conponents.

23. Agreenents anong enterprises are prohibited in principle in the Set,
“except when dealing with each other in the context of an economic entity
wherein they are under conmon control, including through ownership, or

ot herwi se not able to act independently of each other” (section D.3). It
shoul d be noted that a prevailing nunber of jurisdictions have rul ed that
firms under common ownership or control are not rival or potentially riva
firms. 39/ 1In the United States, while sonme |ower courts had this rule to
i ncl ude compani es which are majority-owned by another firm 40/ the Suprene
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Court has gone no further than deciding that a parent and its wholly-owned
subsidiary are incapable of conspiring for purposes of the Sherman Act. 41/

24. Agreenents or arrangenents, whether they are witten or oral, formal or
informal, would be covered by the prohibition. This includes any agreenent,
whet her or not it was intended to be legally binding. |In this context, the

| egi sl ati on of Pakistan defines an agreenent as including “any arrangement or
under st andi ng, whether or not in witing, and whether or not it is or is
intended to be legally enforceable”. 42/ A similar definitionis to be found
in Algeria, 43/ India 44/ and South Africa. 45/ The legislation in Poland 46/
and the Russian Federation 47/ refers to “agreenments in any forni. The Law of
Spain 48/ which is inspired by the European Community rules, has a generous
wor di ng covering nultiple possibilities that go beyond agreenents, nanely
“col | ective decisions or recommendati ons, or concerted or consciously paralle
practices”. A simlar approach is followed by Cote d'lvoire, 49/ Hungary, 50/
Peru 51/ and Venezuel a, 52/ as well as by the Andean Conmmunity 53/ and
MERCOSUR | egi sl ati on. 54/

25. Where arrangenents are in witing, there can be no | egal controversy as
to their existence, although there m ght be controversy about their meaning.
However, enterprises frequently refrain fromentering into witten agreenents,
particularly where it is prohibited by law. Informal or oral agreenents raise
the problem of proof, since it has to be established that sonme form of

conmuni cati on or shared know edge of business deci sions has taken place anong
enterprises, leading to concerted action or parallelismof behaviour on their
part. In consequence, proof of concerted action in such instances is based on
circunmstantial evidence. Parallelismof action is a strong indication of such
behavi our, but m ght not be regarded as concl usive evidence. An additiona

and i nportant way for proving the existence of an oral agreenent, far superior
to evidence of parallel behaviour, is by direct testinmny of w tnesses.

26. Est abl i shi ng whet her parallel behaviour is a result of independent

busi ness decisions or tacit agreement would probably necessitate an inquiry
into the market structure, price differentials in relation to production
costs, timng of decisions and other indications of uniformty of enterprises
behaviour in a particular product market. A parallel fall in prices can be
evi dence of healthy conpetition, while parallel increases should anmount to
evi dence of tacit or other agreenent or arrangenment sufficient to shift the
evidential burden to the enterprise or enterprises involved, which ought

in turn to produce sone evidence to the contrary as a matter of common
prudence. 55/ Another way in which conpetitive but parallel conduct m ght be
di stingui shed fromconduct that is the result of an anti-conpetitive agreenent
is to inquire whether the conduct of a particular firmwould be in its own
interest in the absence of an assurance that its conpetitors would act
simlarly. Nevertheless, it is also inmportant to nmention that parallel price
i ncreases, particularly during periods of general inflation are as consistent
with conpetition as with collusion and provide no strong evidence of
anti-conpetitive behaviour.

27. The restrictive business practices listed in (a) to (g) of article 3 are
gi ven by way of exanple and should not be seen as an exhaustive list of
practices to be prohibited. Although the listing conprises the nost conmon
cases of restrictive practices, it can be expanded to other possibilities
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and becone illustrative by introducing between the ternms “prohibition” and

“of the foll owi ng agreenents” the expressions “anong other possibilities”,

“in particular”, such as for exanmple in Hungary, 56/ or “anobng others”, such
as for exanple in the Col onbian | egislation; 57/ or by adding “other cases
with an equivalent effect”, as is done in the Andean Community Regul ation. 58/
By doing so, article 3 becomes a “general clause” that covers not only those
agreenents listed under (a) to (g) but also others not expressly nentioned

whi ch the Adm nistrative Authority m ght consider restrictive as well

28. Furthernore, in sonme countries, such as in India, there is a presunption
that nmonopolistic trade practices are prejudicial to the public interest

and, therefore, are prohibited, subject to the defences stipulated in the

| aw. 59/

29. A distinctive feature of the United States |egislation devel oped in the
application of Section 1 of the Sherman Act is the “per se” approach. Wile
the guiding principle for judging anti-conpetitive behaviour is the “rule of
reason” (unreasonable restraint being the target of control determ ned on the
basis of inquiry into the purpose and effects of an alleged restraint), the
Suprene Court has held that “there are certain agreements or practices which
because of their pernicious effect on conpetition and |ack of any redeem ng
virtue, are conclusively presuned to be unreasonable and therefore illega

wi t hout el aborate inquiry as to the precise harmthey have caused or the

busi ness excuse for their use”. 60/ Restrictions considered “per se”

vi ol ati ons generally include price fixing, horizontal division of markets and
consunmers, as well as horizonal concerted refusals to deal, and bid-rigging.

30. It is to be noted that the European Community al so considers “a priori”

t hat agreenents between undertakings (or concerted practices or decisions by
associ ations of undertakings) that restrict conpetition are (due to the effect
they may have in trade between nenber States) prohibited (article 85 (1)

of the Treaty of Rome) and automatically void - “nuls de plein droit”

(article 85 (2) of the Treaty of Rone). It also considers that, under

certain circunstances, those agreenents could be exenmpted fromthe prohibition
of article 85 (1), if they fulfil the following conditions (article 85 (3) of
the Treaty of Rone):

(a) contribute to inproving the production or distribution of goods or
to pronote technical or econom c progress;

(b) all ow the consuners a fair share of the resulting benefit;

(c) do not inpose on the undertakings concerned restrictions (on
conpetition) which are not indispensable to the attai nment of these
obj ectives; and

(d) do not afford such undertakings the possibility of elimnating
conpetition in respect of a substantial part of the products in question
31. A special feature of Russian legislation is the absence of a “per se”
approach in the ban on agreenents; in other words, the anti-nmonopoly
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authorities in the Russian Federation may prohibit agreenents if they
determ ne that such agreements have or may have the result of substantially
restricting conpetition. 61/

32. The Australian legislation prohibits npost price fixing agreenents,
boycotts and sone forns of exclusive dealing. Moreover, this is also the case
of India, where, under the Monopolies and Restrictive Trade Practices Act, the
termor condition of a contract for the sale of goods or any agreenment which
provi des for m ninmum prices to be charged on the resale of goods are

prohi bited “per se”. 62/

COMMVENTARY ON THE | LLUSTRATI VE LI ST OF PRACTI CES GENERALLY PROHI BI TED

(a) Agreenents fixing prices or other terns of sale, including in
international trade

33. The Set of Principles and Rules, in paragraph D.3 (a) calls for the
prohi bition of “agreenents fixing prices, including as to exports and
i mports”.

34. Price fixing is anong the nost common fornms of restrictive business
practices and, irrespective of whether it involves goods or services, is
considered as per se violation in nmany countries. 63/ Price fixing can occur

at any level in the production and distribution process. It may involve
agreenents as to prices of primary goods, internmediary inputs or finished
products. It may also involve agreenents relating to specific forns of price

conmput ation, including the granting of discounts and rebates, draw ng up of
price lists and variations therefrom and exchange of price information.

35. Price fixing my be engaged in by enterprises as an isolated practice or
it my be part of a larger collusive agreenent anong enterprises regulating
nost of the trading activities of nenbers, involving for exanple collusive
tendering, market and custoner allocation agreenents, sales and production
guotas, etc. Also, agreenents fixing prices or other terns of sales
prohi bi ted under this paragraph may include those relating to the demand side,
such as is the case of cartels ainmed at or having the effect of enforcing
buyi ng power.

36. Concerning international trade, it is worth pointing out that while
price-fixing with respect to goods and services sold donestically has been
subject to strict control, under restrictive business practices |egislation
price-fixing with respect to exports has, by and | arge, been permtted on the
grounds that such activities do not affect the domestic market. In sone
countries the legislation specifically exenpts export cartels on condition
that they are notified and registered and that they do not adversely

affect the donmestic market. This is the case, for exanple, in the Federa
Republ i c of Gernany, the Netherlands, Peru, the United Kingdom and the
United States. 64/ Participation of national industries in internationa
cartels is prohibited by the legislation of the United States and ot her
countries. 65/
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(b) Col | usive tendering 66/

37. Col lusive tendering is inherently anti-conpetitive, since it contravenes
the very purpose of inviting tenders, which is to procure goods or services on
the nost favourable prices and conditions. Collusive tendering may take
different fornms, namely: agreenents to submit identical bids, agreenments as
to who shall subnit the | owest bid, agreenents for the subm ssion of cover
bids (voluntary inflated bids), agreements not to bid against each other
agreenents on commmn norns to calculate prices or terns on bids, agreenents to
“squeeze out” outside bidders, agreenments designating bid winners in advance
on a rotational basis, or on a geographical or customer allocation basis.

Such agreenents may provide for a system of conpensation to unsuccessfu

bi dders based on a certain percentage of profits of successful bidders to

di vide among unsuccessful bidders at the end of a certain period.

38. Col lusive tendering is illegal in nobst countries. Even countries that
do not have specific restrictive business practices |aws often have specia

| egislation on tenders. Most countries treat collusive tendering nore
severely than other horizontal agreements, because of its fraudul ent aspects
and particularly its adverse effects on governnment purchases and public
spending. In the People's Republic of China, the bid will be declared nul
and void and, according to circunstances a fine will be inposed. |In Kenya,
for example, collusive tendering is considered a crimnal offence punishable
by up to three years' inprisonnment where two or nore persons tender for the
supply or purchase of goods or services at a price, or on terms, agreed or
arranged between them except for joint tenders disclosed to, and acceptabl e
to, the persons inviting the tender. 67/ In Sweden, there are no speci al
provi sions concerning collusive tendering in the Conpetition Act. This kind
of horizontal cooperation falls under the general prohibition of
anti-conpetitive agreenents or concerted practices. 68/

(c) Mar ket or custoner allocation

39. Customer and market allocation arrangenents anpong enterprises involve
the assignment to particular enterprises of particular customers or markets
for the products or services in question. Such arrangenents are designed
in particular to strengthen or maintain particular trading patterns by
conpetitors forgoing conmpetition in respect of each other's custoners or
mar kets. Such arrangenents can be restrictive to a particular Iine of
products, or to a particular type of custoner.

40. Custoner allocation arrangenments occur both in donmestic and
international trade; in the latter case they frequently involve internationa
mar ket divi sions on a geographical basis, reflecting previously established
suppl i er-buyer relationships. Enterprises engaging in such agreenents
virtually al ways agree not to conpete in each other's hone market. 1In
addition, market allocation arrangenents can be designed specifically for
thi s purpose.

(d) Restraints on production or sales, including by quota

41. Mar ket - sharing arrangenents may al so be devised on the basis of quantity
all ocations rather than on the basis of territories or custoners. Such
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restrictions are often applied in sectors where there is surplus capacity

or where the object is to raise prices. Under such schemes, enterprises
frequently agree to limt supplies to a proportion of their previous sales,
and in order to enforce this, a pooling arrangenent is often created whereby
enterprises selling in excess of their quota are required to nake paynents to
the pool in order to conpensate those selling below their quotas.

(e) Concerted refusals to purchase

(f) Concerted refusal to supply

42. Concerted refusals to purchase or to supply, or the threat thereof, are
one of the nobst common nmeans enployed to coerce those who are not nenbers of

a group to follow a prescribed course of action. G oup boycotts may be

hori zontal (i.e. cartel nenbers may agree anong thenselves not to sell to or
buy fromcertain custoners), or vertical (involving agreenents between parties
at different |evels of the production and distribution stages refusing to dea
with a third party, normally a conpetitor to one of the above).

43. Boycotts are considered illegal in a nunber of countries, particularly
when they are designed to enforce other arrangements, such as collective
resal e price maintenance and col |l ective exclusive dealing arrangenents.

For exanpl e, boycotts or stop lists for collective enforcenent of conditions
as to resale price maintenance are prohibited in the United Kingdom In

I ndi a, agreenents which restrict or w thhold output of goods 69/ are

subject to notification, as are agreenents designed to enforce any other
agreenents. 70/ In the United States, a Court of Appeals held that London
reinsurers could be tried for an illegal boycott when such reinsurers agreed
not to deal with any United States insurance conpani es which offered insurance
covering accidents not discovered and clainmed on while the policies were in
effect, and thus forced adoption of uniform “clains nmade” policies throughout
the United States. 71/

44, Concerted refusals to supply, whether it be to a donestic buyer or an
importer, are also a refusal to deal. Refusals to supply potential inporters
are usually the result of custoner allocation arrangenents whereby suppliers
agree not to supply other than designated buyers. They can also be a result
of collective vertical arrangenents between buyers and sellers, including

i nporters and exporters.

45, The European Conmmi ssion has devel oped a systenmatic policy concerning
“parallel” inports or exports. Anopng others, it considers that, although
exi sting exclusive distribution agreenents (which could be accepted due

to rationalization), parallel trade nmust be always authorized because

it constitutes the only guarantee agai nst nenber States' market
conpartnental i zati on, and the application of discrimnatory policies
concerning prices. The exenption rules on exclusive agreenments contai ned
in Comm ssion Regulation No. 1983/83 explicitly prohibits all restrictions
on parallel inports and al so includes a provision stating that every
exclusive dealer is responsible for |osses coming froma client outside its
territory. 72/
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(9) Col lective denial of access to an arrangenent, or association, which is
crucial to conpetition

46. Menmber shi p of professional and commerci al associations is common in the
producti on and sal e of goods and services. Such associations usually have
certain rules of adm ttance and under normal circunstances those who neet
such requirenents are all owed access. However, admittance rul es can be
drawn up in such a manner as to exclude certain potential conpetitors

ei ther by discrimnating against themor acting as a “closed shop”. 73/
Neverthel ess, as ruled in the United States, valid professional concerns can
justify exclusions of individuals from professional associations. 74/

47. Col | ective denial of access to an arrangenent may al so take the form of
denying access to a facility that is necessary in order to conpete effectively
in the market. 75/

1. Aut hori zati on

Practices falling within paragraph I, when properly notified in
advance, and when made by firms subject to effective conpetition, may be
aut hori zed when conpetition officials conclude that the agreenent as a
whol e will produce net public benefit.

48. Par agraph 1l of proposed article 3 deals with authorization, which is
the way to vest national authorities with discretionary powers to assess
national interests vis-a-vis the effects of certain practices on trade or
econoni ¢ devel opnent. 76/ Enterprises intending to enter into restrictive
agreenents or arrangenments of the type falling under paragraph I would
accordingly need to notify the national authority of all the relevant facts of
the agreement in order to obtain authorization in accordance with the
procedure described in article 6. It is to be noted that the policy whereby
conpetition agencies may authorize firnms to engage in certain conduct if the
agency determ nes that such practices produce a “net public benefit” is
opposed to one in which agencies authorize practices that “do not produce
public harnmf. Proving that the practice produces “net public benefit” may
wel | place an unjustified burden of proof on firns and result in the

prohi bition of pro-conpetitive practices. 77/ \Watever the approach foll owed
in a particular legislation (“produce net public benefit” or “do not produce
public harni), authorization procedures nust be characterized by transparency.

49. As an exanple, in the European Community, article 85 (1) of the Treaty of
Rome prohibits and declares “inconpatible with the common market: al
arrangenents between undertaki ngs, decisions by associations of undertakings
and concerted practices which nay affect trade between Menber States and which
have as their object or effect the prevention, restriction or distortion of
conpetition within the conmon market”. However the prohibition is not

absol ute, since article 85 (3) declares that the provisions of paragraph (1)
may be declared inapplicable if such agreenents or decisions contribute to
“inmproving the production or distribution of goods or to pronoting technica

or econom ¢ progress, while allow ng consuners a fair share of the resulting
benefit”, with the provision that they do not:
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“(a) imnpose on the undertakings concerned restrictions which are
not indi spensable to the attainnent of these objectives;

(b) af ford such undertakings the possibility of elimnating
conpetition in respect of a substantial part of the products in
guestion.”

50. The European Commi ssion and the Court of Justice of the European
Communities are neverthel ess generally reticent to authorize agreenents that
fall within the categories considered within article 85 (1) of the Treaty

of Rone. This is specially true concerning market allocation and price
fixing. 78/

51. Many | aws, such as those of Germany, Japan, Lithuania, Spain, 79/

Sweden, Venezuela, to cite sone exanples, provide for possibilities of

aut horization under particular circunstances, and for a linmted period of

time, such as crisis cartels (referred to as depression cartels in Japan and
Spain), and rationalization cartels. The Colonbian |egislation lists research
and devel opnent agreenments, conpliance with standards and neasures

| egi sl ati on, and procedures, nethods and systens for the use of comon
facilities. 80/ The Hungarian |egislation exenpts agreenents that contribute
to a more reasonabl e organi zati on of production or distribution, the pronotion
of technical or econom c progress, or the inprovenent of conpetitiveness or of
the protection of the environnment; provided that they allow consunmers a fair
share of the resulting benefit; that do not exceed the extent necessary to
attain economcally justified conmon goals; and that they do not create the
possibility of excluding conpetition in respect of a substantial part of the
products concerned. 81/ The Indian MRTP Act, refers to defence and security,
supply of goods and services essential to the comunity, and agreenents
entered into by the Governnent. 82/ Simlarly, the new Lithuanian |aw refers,
nmore broadly, to the steady reduction of consuner prices or the inprovenent of
the quality of goods. 83/ In the Russian Federation, such agreenents are
lawful if they show that the positive effect of their actions, including in

t he soci o-econom ¢ sphere, will exceed the negative effects for the nmarket
goods under consideration. 84/ The |aw of Slovakia contains provisions which
al l ow automatic exenption fromthe ban on restrictive agreenments. In this
country, if restrictive agreenents or arrangenents conply with the criteria
specified in the aw, no ban on these agreenents can be applied. Notification
of the agreenents is not required by law There is a |egal presunption that
restrictive agreenents are prohibited unless the parties to the agreenent
prove that criteria set out by the law are fulfilled. 85/

52. Furthernore, certain sectors of the econonmy may be exenpted fromthe
application of the Iaw, such as banking, and public services including
transport and comuni cations, the provision of water, gas, electricity and
fuel, because those activities are regulated by other |aws or regul atory
agencies. In other words, specific legislation creates the exenption. Such
sectoral exceptions could be covered by an exenption clause under the scope
of application. 1In recent years, however, with the rising trend of

“deregul ation”, many countries have anended their legislation to include
previ ously exenpted sectors in the purview of the law. 1In the United Ki ngdom
for exanple, even State-owned utilities are covered by competition |aw and
regularly subject to investigation. The same occurs in the European
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Conmi ssi on which, since 15 years now, includes within its conpetition rules
St at e-owned enterprises and State nonopolies having a commercial character

53. It should be noted that | aws adopting the per se prohibition

approach - as generally do those of the United States - do not envisage any
possibility of exenption or authorization, and therefore do not have a
notification systemfor horizontal restrictive business practices. However,
while the United States | aw does not give the antitrust agencies the power to
aut hori ze unl awful conduct, there are nunmerous statutory and court-nmade
exenptions to United States Antitrust Law. 86/

COMMVENTARY TO ARTI CLE 4

ACTS OR BEHAVI OUR CONSTI TUTI NG AN ABUSE, OR ACQUI SI TI ON
AND ABUSE, OF A DOM NANT PCSI TI ON OF MARKET POWAER

l. Prohi bition of acts or behaviour involving an abuse, or acquisition
and abuse, of a donminant position of market power

A prohibition on acts or behavi our involving an abuse or
acqui sition and abuse of a domi nant position of market power:

(i) VWhere an enterprise, either by itself or acting together with few
other enterprises, is in a position to control a rel evant market
for a particular good or service, or groups of goods or services.

(ii) Where the acts or behaviour of a domi nant enterprise limt access
to a relevant market or otherw se unduly restrain conpetition
having or being likely to have adverse effects on trade or
econom ¢ devel opnent .

54. The elements of this article are based upon section D, paragraph 4, of
the Set of Principles and Rules and, as in respect of paragraph I, a

prohi bi tion-in-principle approach has been foll owed when the conditions
described in (i) and (ii) exist. Such a situation will require a case-by-case
analysis to establish whether the acts or behaviour of an enterprise involve
an abuse or acquisition and abuse of a dom nant position of market power.

55. A domi nant position of market power refers to the degree of actual or
potential control of the market by an enterprise or enterprises acting
together, or forming an econom c entity. The control can be measured on the
basi s of market shares, total annual turnover, size of assets, nunmber of

enpl oyees, etc.; also it should focus on the ability of a firmor firm to
rai se prices above (or depress prices below) the conpetitive level for a
significant period of time. |In certain countries, the |law specifies the

mar ket share which the enterprise or enterprises nmust hold in order to be
considered in a dom nant position or a nonopolistic situation, and, depending
on the country, it is used either as a jurisdictional hurdle for initiating

i nvestigations or as critical nmarket share where firns are obliged to notify
the Authority. 87/ For exanple, in the United Kingdom a nonopoly is presuned
to exist if a conpany supplies or purchases 25 per cent or nore of all the
goods or services of a particular type in the United Kingdomor in a defined
part of it - local nonopolies can therefore be exam ned. 88/ Also it defines
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a conpl ex nmonopoly as a situation where a group of conpani es that together
have 25 per cent of the market all behave in sonme way that affects
conpetition. 89/ In Poland, the law presunes a firm m ght have “a dom nant
position, when its market share exceeds 40 per cent”. 90/ The presunption
contained in the 1991 Law of the Czech Republic is of 30 per cent, 91/ which
is also is the case of Portugal. 92/ The |egislation of Mdngolia considers
that dom nance exists when a single entity acting alone or a group of economc
entities acting together account constantly for over 50 per cent of supply to
the market of a certain good or simlar goods, products or carried out works
and provided services. 93/ In the cases of Lithuania, 94/ and the

Russi an Federation, 95/ their laws refer to 40 and 65 per cent, respectively.
In Germany, the legislation contains several presunptions, namely: at |east
one enterprise has one third of a certain type of goods or conmercia
services, and a turnover of at least DM 250 mllion in the [ast conpleted
busi ness year; three or fewer enterprises have a conbi ned nmarket share of

50 per cent or over; five or fewer enterprises have a combi ned narket share of
two thirds or over. This presunption does not apply to enterprises which
recorded turnovers of less than DM 100 mllion in the |last conpl eted business
year. 96/ In the “Akzo” Judgenent, the Court of Justice of the European
Communities considered that highly inportant parts (of the market) are by

t henmsel ves, except for extraordinary circunstances, the sole proof of the

exi stence of a dom nant position. 97/

56. Specific criteria defining rmarket dom nance, however, can be difficult
to lay down. For exanple, in the Mchelin Judgenment, the Court of Justice of
t he European Communities stated that under article 86 of the EEC Treaty a

dom nant position refers to a situation of econom c strength, which gives the
enterprise the power to obstruct the maintenance of an effective conpetition
in the market concerned and because it allows the enterprise to conduct itself
in away that is independent fromits conpetitors, clients and, finally,
consuners. 98/ In addition to market share, the structural advantages
possessed by enterprises can be of decisive inmportance. For exanmple, the
Court of Justice of the European Communities in the United Brands Judgenment
took into account the fact that the undertaking possessed a hi gh degree of
vertical integration, that its advertising policy hinged on a specific brand
(“Chiquita”), guaranteeing it a steady supply of custonmers and that it
controlled every stage of the distribution process, which together gave the
corporation a considerabl e advantage over its conmpetitors. 99/ In
consequence, dom nance can derive froma conbi nation of a nunber of factors
which, if taken separately, would not necessarily be determ native.

57. A domi nant position of market power refers not only to the position of
one enterprise but also to the situation where a few enterprises acting
together could wield control. This clearly refers to highly concentrated

mar ket s such as in an oligopoly, where a few enterprises control a |arge share
of the market, thus creating and enjoying conditions through which they can
dom nate or operate on the market very much in the sane manner as would a
nmonopol i st. The sane criterion was adopted by the European Comm ssion and the
Court of First Instance of the European Conmunities in the Vetro Piano in
Italia Judgenent, 100/ which was soon followed by the Nestlé-Perrier nerger
case. 101/ In consequence, the cunul ative effect of use of a particular
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practice, such as tying agreenents, may well result in an abuse of a dom nant
position. In the United Kingdom *“conplex nonopoly” provisions are not
necessarily limted to oligopoly situations. 102/

58. The abuse or acquisition and abuse of a dom nant position are two
closely interrelated concepts, nanely the abuse of a dom nant position of
mar ket power, and the acquisition and abuse of such power.

59. Subsections (a) to (f) section Il, article 3 indicate the behaviour
considered prima facie abusive when an enterprise is in a dom nant position
As such, the inquiry concerns an exam nation of the conduct of the

mar ket - dom nati ng enterprise(s) rather than a challenge of its dom nance.
However, the mai ntenance and exerci se of such power through abusive behavi our
is chall enged

60. It should be noted that in the United States case | aw has shifted
generally towards nore favourable evaluation of vertical restraints.

The 1985 Antitrust Division Guidelines describing its enforcenent policy in
respect of vertical restraints (w thdrawn since August 1993) indicated that it
woul d not take |egal proceedings against the use of vertical practices by
firme with less than a 10 per cent market share, and that vertical practices
by firms with a larger than 10 per cent market share woul d not necessarily be
subj ect to challenge but would be subject to further analysis under the rule
of reason. 103/

1. Acts or behavi our considered as abusi ve:

(a) Predat ory behavi our towards conpetitors, such as using bel ow cost
pricing to elimnate conpetitors;

61. One of the nost common forms of predatory behaviour is generally
referred to as predatory pricing. Enterprises engage in such behaviour to
drive conpeting enterprises out of business, with the intention of naintaining
or strengthening a dom nant position. The greater the diversification of the
activities of the enterprise in ternms of products and markets and the greater
its financial resources, the greater is its ability to engage in predatory
behavi our. 104/ An exanple of regulations on predatory pricing appears in the
Peopl e's Republic of China Law for Countering Unfair Conpetition. It states
that an operator (i.e. enterprises or individuals) may not sell its or his
goods at a price that is below the cost for the purpose of excluding its or
his competitors. 105/ Also, the |egislation of Moungolia forbids an entreprise
to sell its own goods at a price |lower than the cost, with the intention of

i npeding the entry of other economic entities into the market or driving them
fromthe market. 106/ Hungary follows a simlar criterion; it prohibits the
setting of extrenely |low prices which are not based on greater efficiency in
conmparison with that of conpetitors and are likely to drive out conpetitors
fromthe rel evant market or to hinder their market entry. 107/

62. Predatory behaviour is not limted to pricing. Oher neans, such as
acquisition with a view to the suspension of activities of a conpetitor, can
be consi dered as predatory behaviour. 108/ So can excessive pricing, or the
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refusal of an enterprise in a dom nant position to supply a material essentia
for the production activities of a customer who is in a position to engage in
conpetitive activities. 109/

(b) Discrimnatory (i.e. unjustifiably differentiated) pricing or terms or
conditions in the supply or purchase of goods or services, including by
neans of the use of pricing policies in transactions between affiliated
enterprises which overcharge or undercharge for goods or services
purchased or supplied as conpared with prices for simlar or conparable
transactions outside the affiliated enterprises;

63. Closely related to predatory pricing is the practice of discrimnatory
pricing. Wile belowcost pricing vis-a-vis direct conpetitors may be
predatory, discrimnatory pricing can also be predatory, as for exanple in the
case of discounts based on quantities, “bonus systens” or “fidelity

di scounts”. 110/ In this situation, irrespective of injury to direct
conpetitors, discrimnatory pricing can injure conpetitors of the favoured
purchaser. 111/ 1In spite of what has been nentioned, it is also inportant to
poi nt out that in many cases quantity discounts often reflect reduced
transaction costs or have the purpose of neeting conpetition, and should not
be discouraged. Injury to conpetitors of the favoured purchaser should not in
and of itself concern conpetition authorities, because conpetition |aws should
protect competition and not conpetitors.

64. In India, discrimnatory discounts based on quantities were found to
reduce the opportunities of several wholesalers to conpete with | arge ones,
t her eby reduci ng conpetition anmong them 112/ |In Peru, although the

| egi sl ati on considers discrimnatory pricing as an exanpl e of abusive

behavi our, di scounts and bonuses that correspond to generally accepted
commercial practices that are given because of special circunstances such as
antici pated paynent, quantity, volune, etc., and when they are granted in
simlar conditions to all consuners, do not constitute a case of abuse of
dom nant position. 113/

65. O her types of price-based discrimnation would include “delivered
pricing”, i.e. selling at uniformprice irrespective of |ocation (whatever the
transportation costs to seller), and “base-point selling”, where one area has
been designated as base point (whereby the seller charges transportation fees
fromthat point irrespective of the actual point of shiprment and its costs).

66. The proscription of discrimnation also includes ternms and conditions in
the supply or purchase of goods or services. For exanple, the extension of
differentiated credit facilities or ancillary services in the supply of goods
and services can also be discrimnatory. 1In the Australian |egislation, the
prohibition of discrimnation is not limted to price-based discrimnations,
but refers also to credits, provision of services and paynent for services
provi ded in respect of the goods. 114/ It is also to point out that
differential ternms and conditions should not be considered unlawful if they
are related to cost differences. More generally, preventing firms from
offering | ower prices to sone custonmers may well result in discouraging firms
fromcutting prices to anyone. 115/
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67. Under chargi ng for goods or services in transactions between affiliated
enterprises (a case of transfer pricing) can be used as a neans of predation
agai nst conpetitors who are not able to obtain supplies at conparable
prices. 116/

(c) Fixing the prices at which goods sold can be resold, including those
i nported and exported;

68. Fi xing the resale price of goods, usually by the manufacturer or by the
whol esal er, is generally ternmed resale price maintenance (RPM. Resale price
mai nt enance is prohibited in many countries, such as for exanmple India,

New Zeal and, 117/ Republic of Korea, the United Kingdom and the

United States. |In Sweden, resale price maintenance with an appreci abl e effect
on conpetition is caught by the prohibition against anti-conpetitive
cooperation as laid down in the Conpetition Act. 118/ In the European
Conmunity, fixing the resale price of goods is normally prohibited if
conpetition between nenber States is affected

69. VWhile the inposition of a resale price is proscribed, legislation in
some States does not ban maximumresale prices (i.e. the United Kingdom nor

recommended prices (i.e. the United Kingdom and the United States). 1In the
United States, the practice of recommended resale price would be illegal if
there was a finding of any direct or indirect pressure for conpliance. 1In the

United Kingdom although reconmended resale prices are not proscribed, the
Director General of Fair Trading may prohibit the m sleading use of
recommended prices, for exanple where unduly high prices are reconmended in
order to draw attention to apparently large price cuts. 119/ In Canada, the
publication by a product supplier of an advertisenent that nmentions a resale
price for the product is considered to be an attenpt to influence the selling
price upwards, unless it is made clear that the product may be sold at a | ower
price. 120/

70. It should be noted that collective resale price maintenance woul d, when
i nvol ving conmpeting enterprises (i.e. wholesalers) be covered by

article 3, |1 (a) proposed above as a type of price-fixing arrangenent.

71. Refusals to deal are generally the nost conmonly used form of pressure

for non-conpliance. For avoiding this situation, for exanple, the Comm ssion
of the European Communities fined a United States corporation and three of

its subsidiaries in Europe for having placed an export ban, in respect of

its product (pregnancy tests), on their dealers in one of the European
countries (United Kingdon) where such products were sold at considerably | ower
prices than in another European country (Federal Republic of Germany)
concerned. 121/ Canadi an | egislation expressly prohibits refusing to supply a
product to a person or class of persons because of their |ow pricing

policy. 122/
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(d) Restrictions on the inportation of goods which have been legitimtely
mar ked abroad with a trademark identical with or sinmlar to the
trademark protected as to identical or sinmilar goods in the inporting
country where the trademarks in question are of the sanme origin, i.e.
belong to the sane owner or are used by enterprises between which there
is econom c, organizational, managerial or |egal interdependence, and
where the purpose of such restrictions is to maintain artificially high

prices;

72. This practice by a domnant firmis prohibited in the Set in

section D.4 (e). The owner of a trademark nay obtain market power through
heavy advertising and other marketing practices. |If the trademark in question
acqui res wi de acceptance and wi de distribution, the trademark owner can be in
a position to inpose a wide range of RBPs on the distributors of products
bearing its trademark. Trademarks can be used to enforce exclusive dealing
arrangenents, to exclude inports, allocate markets and, at tines, to charge
excessive prices. Nevertheless, it should be noted that there are various
valid reasons why enterprises mght limt distribution of their market
products, such as nmaintaining quality and preventing counterfeiting. These
measures are designed to protect legitimate intellectual property rights as
wel | as consuners. 123/

73. Wth regard to restricting the inportation of goods, the owner of a
trademark may seek to prevent inports of the trademarked product; to prevent
anybody ot her than his exclusive distributor frominporting the goods
(parallel inports), to prevent simlar products bearing his trademark from
being inported in conpetition with his own products, and to use different
trademarks for the sanme product in different countries, thereby preventing

i nports from one anot her.

74. In Japan, for exanple, Od Parr Co. instructed its agents not to supply
its whisky to dealers who inported O d Parr whisky from other sources, or who
sold the inported products at |ess than the conpany's standard price. It

devi sed a special checking mark for packagi ng supplied by its agents in order
to detect any dealer not conplying with its requirenents. The Japanese Fair
Trade Comm ssion investigated the case and found that such action constituted
an unfair business practice and accordingly ordered Od Parr to discontinue
its practice. 124/

75. Concerning restrictions on the inportation of simlar products
legitimately bearing an identical or simlar trademark, an example is the
Cinzano Case in the Federal Republic of Germany. 1In this case the Federa

Suprene Court decided that when a trademark owner has authorized its
subsi di ari es or independent licensees in different countries to use his mark
and sell the goods to which the mark is affixed, the owner may not in such
ci rcunstances prohibit inportation of products when placed on the market
abroad by its foreign subsidiaries or licensees and irrespective of whether
the goods differ in quality fromthe goods of the donmestic trademark

owner. 125/

76. As indicated above, a tradenmark registered in two or nore countries can
originate fromthe same source. |In the case of tradenmarked products exported
to other countries but not manufactured there, the trademark is frequently
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licensed to the exclusive distributor. For exanple, Watts Ltd of the

Uni ted Kingdom a producer of record mai ntenance goods, and its exclusive
distributor and trademark |icensee in the Netherlands, the Theal B.V. (later
renanmed Tepea B.V.), were fined by the Commi ssion of the European Conmmunities
for using its trademark to prevent parallel inports into the Netherlands. The
Commi ssion found that the exclusive distribution agreenments were designed to
ensure absolute territorial protection for Theal by excluding all paralle

i mports of authentic products, and this protection was strengthened by the
prohi bition on exports inposed by Watts on whol esalers in the United Ki ngdom
The system taken as a whole, left Theal conpletely free in the Netherlands to
fix prices for inported products. 126/

77. The fourth type of case concerns the use of two different trademarks for
the sanme product in different countries in order to achi eve market
fragnmentation. In an action brought by Centrafarm B.V. against American Hone
Products Corporation (AHP), Centrafarmclainmed that, as a parallel inmporter

it was entitled to sell without authorization in the Netherlands, under the
trade nane “Seresta”, oxazepamum tablets originating from AHP Corporation and
offered for sale in the United Kingdom under the nane “Serenid D', since the
drugs were identical. 1In this case, the Court ruled that the exercise of such
a right can constitute a disguised restriction on trade in the EECif it is
established that a practice of using different marks for the sane product, or
preventing the use of a trademark nane on repackaged goods, was adopted in
order to achieve partition of markets and to maintain artificially high
prices. 127/

(e) When not for ensuring the achievenent of leqgitinmate business purposes,
such as quality, safety, adequate distribution or service:

(i) Partial or conplete refusal to deal on an enterprise's custonmary
comerci al ternmns;

(ii) Maki ng the supply of particular goods or services dependent upon
the acceptance of restrictions on the distribution or manufacture
of conpeting or other goods;

(iii) I mposing restrictions concerning where, or to whom or in what
formor quantities, goods supplied or other goods may be resold or
export ed;

(iv) Maki ng the supply of particular goods or services dependent upon
t he purchase of other goods or services fromthe supplier or his
desi gnee;

78. VWil e prohibited in principle, possible authorization has been envi saged
for behaviour listed in sub-articles (i) to (iv) when it is for ensuring the
achi evenent of legitimte business purposes such as safety, quality adequate
di stribution or service provided it is not inconsistent with the objective of
the law. Governnents set standards in order to ensure adequate health, safety
and quality. However, when enterprises claimsuch standards as justification
for engaging in exclusionary practices, particularly when in a dom nant
position, it gives rise to suspicion as to the purpose of such practices, i.e.
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whet her or not the intent is nonopolistic. It is even nore suspect when
enterprises set standards of their own volition and claimaquality

consi derations as justification for the use of such practices as refusals to
deal, tied selling and sel ective distribution arrangenments. Agreenments on
st andards anong conpetitors, if they restricted access to markets, would be
subject to article 3. In the “"Tetra Pak” and “Hilti” cases the European
Commi ssi on consi dered that an enterprise having a dom nant position is not
entitled to substitute public authorities in carrying out a tied-in sales
policy base or claimng security of health reasons. In both cases the

Commi ssion's position was confirned. 128/

79. As a general rule, the inquiry regardi ng exclusionary behavi our shoul d
entail an exami nation of the position of the relevant enterprises in the

mar ket, the structure of the market, and the probable effects of such

excl usionary practices on conpetition as well as on trade or economc

devel opnent.

(i) Partial or conplete refusal to deal on an enterprise's custonmary
comercial ternmns;

80. A refusal to deal may seem|like an inherent right, since theoretically
only the seller or the buyer is affected by his refusal to sell or buy.
However, in reality the notives for refusing to sell can be manifold and are
often used by domi nant firns to enforce other practices such as resale price
mai nt enance or selective distribution arrangenents. In addition, refusals to
sell can be intimately related to an enterprise's dom nant position in the
mar ket and are often used as a neans of exerting pressure on enterprises to
mai ntai n resal e prices.

81. Refusals to deal that are intended to enforce potentially
anti-conpetitive restraints, such as resale price mai ntenance and sel ective

di stribution arrangenents, raise obvious conpetitive concerns. Refusals to
deal, however, are not in and of thenselves anti-conpetitive, and firnms shoul d
be free to choose to deal, and al so give preferential treatnent, to
traditional buyers, related enterprises, dealers that nake tinmely paynents for
t he goods they buy, or who will maintain the quality, imge, etc. of the

manuf acturer's product. 129/ Also it is the case when the enterprise

announces in advance the circunmstances under which he will refuse to sel
(i.e. nmerely indicating his wishes concerning a retail price and declining
further dealings with all who fail to observe thenm). In this context the

United States Suprene Court had ruled that “the purpose of the Sherman Act is
to prohibit nonopolies, contracts and conbi nati ons which probably woul d unduly
interfere with the free exercise of their rights by those engaged, or who w sh
to engage, in trade and commerce - in a word to preserve the right of freedom
to trade. In the absence of any purpose to create or maintain a nonopoly, the
act does not restrict the |long recognized right of a trader or manufacturer
engaged in an entirely private business freely to exercise his own independent
di scretion as to parties with whomhe will deal; and of course, he may
announce in advance the circunmstances under which he will refuse to

sell”. 130/
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(ii) Making the supply of particular goods or services dependent upon
the acceptance of restrictions on the distribution or manufacture
of conpeting or other goods;

82. Such behaviour is frequently an aspect of “exclusive dealing
arrangenents”, and can be described as a comercial practice whereby an
enterprise receives the exclusive rights, frequently within a designated
territory, to buy, sell or resell another enterprise's goods or services. As
a condition for such exclusive rights, the seller frequently requires the
buyer not to deal in, or manufacture, conpeting goods.

83. Under such arrangenents, the distributor relinquishes part of his
comercial freedomin exchange for protection fromsales of the specific
product in question by conpetitors. The terns of the agreenment nornmally
reflect the relative bargaining position of the parties involved.

84. The results of such restrictions are simlar to that achieved through
vertical integration within an economic entity, the distributive outlet being
controlled by the supplier but, in the former instance, w thout bringing the
di stri butor under conmon ownership.

(iii) Inposing restrictions concerning where, or to whom or in what
formor quantities, goods supplied or other goods may be resold
or exported;

85. Arrangenents between the supplier and his distributor often involve the
al location of a specific territory (territorial allocations) or specific type
of custoner (custoner allocations), i.e. where and with whom the distributor
can deal. For exanple, the distributor mght be restricted to sales of the
product in question in bulk fromthe wholesalers or only to selling directly
to retail outlets. The purpose of such restrictions is usually to mnim ze
intra-brand conpetition by blocking parallel trade by third parties. The
effects of such restrictions are manifested in prices and conditions of sale,
particularly in the absence of strong inter-brand conpetition in the market.
Neverthel ess, restrictions on intra-band conpetition nmay be benign or
proconpetitive if the market concerned has significant conpetition between
brands. 131/

86. Territorial allocations can take the formof designating a certain
territory to the distributor by the supplier, the understandi ng being that the
distributor will not sell to customers outside that territory, nor to
customers which may, in turn, sell the products in another area of the
country.

87. Custoner allocations are related to the case in which the supplier
requires the buyer to sell only to a particular class of customers, for
exanple, only to retailers. Reasons for such a requirenent are the desire of
the manufacturer to namintain or pronote product inage or quality, or that the
supplier may wish to retain for hinmself bulk sales to |arge purchasers, such
as sales of vehicles to fleet users or sales to the governnment. Custoner

all ocations may al so be designed to restrict final sales to certain outlets,
for exampl e approved retailers neeting certain conditions. Such restrictions
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can be designed to withhold supplies fromdiscount retailers or independent
retailers for the purpose of maintaining resale prices and limting sales and
service outlets.

88. Territorial and custoner allocation arrangenents serve to enforce

excl usi ve dealing arrangenents which enable suppliers, when in a dom nant
position in respect of the supply of the product in question, to insulate
particul ar markets one from another and thereby engage in differential pricing
according to the level that each market can bear. Mreover, selective
distribution systens are frequently designed to prevent resale through export
outside the designated territory for fear of price conpetition in areas where
prices are set at the highest |evel

(iv) Making the supply of particular goods or services dependent upon
t he purchase of other goods or services fromthe supplier or his
desi gnee.

89. Such behaviour is generally referred to as tied selling. The “tied”
product may be totally unrelated to the product requested or a product in a
simlar line. 132/ Tying arrangenents are normally inposed in order to
pronmote the sale of slower noving products and in particular those subject to
greater conpetition fromsubstitute products. By virtue of the dom nant
position of the supplier in respect of the requested product, he is able to

i npose as a condition for its sale the acceptance of the other products. This
can be achieved, for exanple, through providing fidelity rebates based upon
aggregat e purchases of the supplying enterprise's conplete range of

products. 133/

90. It should be noted that the United States anmended its patent law in 1988
to provide that tying one patent to another, or to purchase of a separate
product, will not constitute an illegal extension of the patent right unless

“the patent owner has nmarket power in the relevant market for the patent or
pat ented product on which the licence or sale is conditioned”. 134/ This

| egi slative action effectively overrul ed previous statements by United States
courts that the holder of a patent should be presumed to have market power.
The United States Congress accepted that nmany patented products are subject to
effective conpetition fromsubstitute products. This practice is prohibited
in alnost all legislation worldw de, including in Al geria, 135/, Hungary 136/,
Mongol ia, 137/ Switzerland 138/ and the MERCOSUR 139/.

(f) Mergers, takeovers, joint ventures, or other acquisitions of
control, 140/ _including interlocking directorships, whether of a
horizontal, vertical, or a conglonerate nature, when:

(i) At | east one of the enterprises is established within the
country; and

(ii) The resultant market share in the country, or any substantial
part of it, relating to any product or service, will result
in a domnant firmor in a significant reduction of
conpetition in a market dom nated by very few firns.
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91. Concentration of econom c power occurs inter alia through nergers,

t akeovers, joint ventures and other acquisitions of control, such as
interlocking directorates. A nerger is a fusion between two or nore
enterprises whereby the identity of one or nore is lost and the result is a
single enterprise. The takeover of one enterprise by another usually invol ves
t he purchase of all or a sufficient ambunt of the shares of another enterprise
to enable it to exercise control, and it nmay take place wi thout the consent of
the former. A joint venture involves the formation of a separate enterprise
by two or nmore enterprises. Such acquisitions of control mght, in sone
cases, lead to a concentration of econonic power which may be horizontal (for
exanpl e, the acquisition of a conpetitor), vertical (for exanple, between
enterprises at different stages of the manufacturing and distribution
process), or conglonerate (involving different kinds of activities). |In sone
cases such concentrations can be both horizontal and vertical, and the
enterprises involved may originate in one or nore countries.

92. Many States, in controlling nmergers and other forms of acquisition of
control, have established a systemof notification prior to consunmati on of
nmergers such as in the United States. Notification is only mandatory when
enterprises concerned have, or are likely to acquire, a certain |level of
concentration. The main indicators used for exam ning such concentration of
econom ¢ power are narket shares, total annual turnover, nunber of enployees
and total assets. The other factors, including the general market structure,
the exi sting degree of market concentration, barriers to entry and the
conpetitive position of other enterprises in the relevant market, as well as

t he advantages currently enjoyed and to be gained by the acquisition, are also

taken into account in assessing the effects of an acquisition. It is
i mportant to note that authorization schemes nust not be interpreted as to
di scourage firms from undertaki ng pro-conpetitive activities. 1In the

Eur opean Community the obligation to notify a concentration is based on the
wor | dwi de, communi ty-wi de or national aggregate turnover of the concerned
undert aki ng. 141/

93. For exanple, in 1989 the European Comrunities adopted a conprehensive
system of nerger control. The regulation requires the notification

of all nergers or acquisitions between firms with a conbined turnover

of 5 billion ECUs, each having a turnover of at least 250 mllion ECUs in the

EC. Such transactions have to be notified, and halted for up to four nonths
if investigated. 142/ Mergers which do not reach the threshold indicated my
still be subject to control by the national authorities of the memnber

States. 143/ Also, there are exceptions which may, in any case, bring a
merger back within a nenbers State's anbit. 144/

94. Hori zontal acquisitions are clearly the type of activity which
contributes nost directly to concentration of econom c power and which is
likely to lead to a dom nant position of market power, thereby reducing or
elimnating conpetition. 145/ This is why restrictive business practices

| egislation in many devel oped and devel opi ng countries applies strict contro
to the merging or integration of conpetitors. 1In fact, one of the primary
pur poses of anti-nonopoly |egislation has been to control the growth of
monopoly power, which is often created as a direct result of integration of
conpetitors into a single unit. Horizontal acquisitions of control are not
limted to nergers but nmay al so be effected through takeovers, joint ventures
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or interlocking directorates. Horizontal acquisition of control, even between
smal |l enterprises, while not necessarily adversely affecting conpetition in
the market, may nonethel ess create conditions which can trigger further
concentration of econom c power and oligopoly.

95. Where the acquisition of control is through the establishment of a joint
venture, the first consideration should be to establish whether the agreenent
is of the type proscribed by article 3, and involving market allocation
arrangenents or likely to lead to allocation of sales and production

96. Vertical acquisitions of control involve enterprises at different stages
in the production and distribution process, and nay entail a nunber of adverse
effects. For exanple, a supplying enterprise which nmerges or acquires a
customer enterprise can extend its control over the market by foreclosing an
actual or potential outlet for the products of its conpetitors. By acquiring
a supplier, a customer can simlarly limt access to supplies of its
conpetitors.

97. Congl oner at e acqui siti ons which neither constitute the bringing together
of competitors nor have a vertical connection (i.e. forns of diversification
into totally unrelated fields) are nore difficult to deal with, since it could
appear ostensibly that the structure of conmpetition in relevant markets woul d
not change. The nost inportant element to be considered in this context is

t he additional financial strength which the arrangenent will give to the
parties concerned. A considerable increase in the financial strength of the
conmbi ned enterprise could provide for a wi der scope of action and | everage
vis-a-vis conpetitors or potential conpetitors of both the acquired and the
acquiring enterprise and especially if one or both are in a dom nant position
of market power. 146/

98. Cross-frontier acquisitions of control. Mergers, take-overs or other
acqui sitions of control involving transnational corporations should be subject
to some kind of scrutiny in all countries where the corporation operates,
since such acquisitions of control, irrespective of whether they take place
solely within a country or abroad, m ght have direct or indirect effects on

t he operations of other units of the economc entity.

99. For exanple, in Australia, amending |egislation to strengthen and

i mprove the effectiveness of the Trade Practices Act, 1986, was introduced to
cover overseas nmergers of foreign corporations with subsidiaries in Australi a.
Subsection 50 (A) (1) provides that the Tribunal may, on the application of
the Mnister, the Conm ssion or any other person, make declaration that the
person who, as a consequence of an acquisition outside Australia, obtains a
controlling interest (defined by subsection 50 (A) (8)) in one or nore
corporations, would or would be likely to dom nate a substantial nmarket for
goods or services in Australia, and that the acquisition will not result in a
public benefit. The term “substantial market for goods and services” is used
to make it clear that the provision applies only to markets of a simlar

magni tude to those to which section 50 applies.

100. Interesting exanples of action against international mergers taking
pl ace outside the national borders, but having effects in the nationa
territory, are provided by the Federal Cartel Ofice of Germany, in the
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Bayer/Firestone, and Phillip Mrris/Rothmans nergers cases. 147/ It is to be
noted that there are several cases of restrictive business practices which
have had effects in various countries and, hence, various national authorities
have dealt with them Particularly prominent is the Gllette/ WIkinson

case. 148/

101. An interlocking directorship is a situation where a person is a nenber
of the board of directors of two or nore enterprises or the representatives of
two or more enterprises neet on the board of directors of one firm This
woul d include interlocking directorship anong parent conpani es, a parent of
one enterprise and a subsidiary of another parent or between subsidiaries of
di fferent parents. GCenerally, financial tie-ups and common ownership of
stocks give rise to such situations.

102. Interlocking directorships can affect conpetition in a nunber of ways.
They can | ead to adm nistrative control whereby decisions regardi ng i nvestnent
and production can in effect lead to the formati on of commopn strategies anong
enterprises on prices, market allocations and other concerted activities of
the type discussed in article 3. Interlocking directorates at the vertica

I evel can result in vertical integration of activities, such as, for exanple,
bet ween suppliers and custoners, discourage expansion into conpetitive

areas, and lead to reciprocal arrangenents anong them Links between
directorates of financial enterprises and non-financial enterprises can result
in discrimnatory conditions of financing for conpetitors and act as catalysts
for vertical-horizontal or conglonerate acquisitions of control. 149/

103. It is inportant to note that interlocking directorship can be used as a
means of circumventing any well-constructed and rigorously applied |egislation
in the area of restrictive business practices, if it is not effectively
controlled. 150/ Therefore, States nmay w sh to consi der nandatory
notification of interlocking directorates and prior approval thereof,
irrespective of whether the interlocking is anong conpetitors, vertical or
congl oner at e.

I1l. Authorization

Acts, practices or transactions not absolutely prohibited by the
| aw may be authorized if they are notified, as described in article 6,
before being put into effect, if all relevant facts are truthfully
di scl osed to conpetent authorities, if affected parties have an
opportunity to be heard, and if it is then determ ned that the proposed
conduct, as altered or regulated if necessary, will be consistent with
the objectives of the | aw

104. The Set of Principles and Rules | ays down that whether acts or behaviour
are abusive should be examined in ternms of their purpose and effects in the
actual situation. |In doing this, it is clearly the responsibility of
enterprises to advance evidence to prove the appropriateness of their
behaviour in a given circunstance and the responsibility of the nationa
authorities to accept it or not. Generally, in respect of the practices
listed under (a) to (d) it is unlikely that, when a firmis in a dom nant
position, their use would be regarded as appropriate given their likely
effects on conpetition and trade or on econonic devel opment.
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COVMMENTARY TO ARTICLE 5
SOVE POSSI BLE ASPECTS OF CONSUMER PROTECTI ON

In a nunber of countries, consunmer protection |egislation
is separate fromrestrictive business practices |egislation

105. In sone countries, like Australia, the restrictive business practices

| aw contains a chapter devoted to consumer protection. Undoubtedly,
conpetition issues are closely related to protection of consuners' econom c
interests. This is also the case, for exanple, in Canada, India, Lithuania
and Venezuel a, where their conpetition | aws contain regulations on “unfair
trade practices”. The text of UNCTAD Model Law or Laws (1984 version), in

TD/ B/ RBP/ 15/ Rev. 1, listed sone elenments that could be considered by States for
inclusion in their restrictive business practices |egislation. However, the
present trend in countries adopting such legislation seenms to be the adoption
of two separate |aws, one on RBPs or conpetition, and the others on consuner
protection. Neverthel ess, because of the |inks between the two bodi es of |aw,
the adm ni stration of these laws is often the responsibility of the sane
authority. This is the case, for exanple, in Al geria, Australia, Canada,

Col onbi a, Costa Rica, Finland, France, Hungary, New Zeal and, Norway, Panana,
Peru, Poland, the Russian Federation, Sri Lanka, the United Kingdom and the
United States.

106. It is also inmportant to take into account the United Nations

General Assenbly resolution on Consuner Protection 151/ in which
conprehensive guidelines on this issue were adopted in 1985. This set

i ncludes, inter alia, nmeasures devoted to the pronotion and protection of
consumers' economic interests, along with standards for the safety and

qual ity of consunmer goods and services; distribution facilities for essentia
consuner goods and services; neasures enabling consumers to obtain redress;
education and information progranmes, etc. 1In this context the United Nations
Gui del i nes on Consuner Protection refers explicitly to the Set of Principles
and Rules for the Control of Restrictive Business Practices and reconmends
Governnments to devel op, strengthen or maintain neasures relating to

the control of restrictive and other abusive business practices which may

be harnful to consuners, including nmeans for the enforcement of such
measures. 152/

COMMVENTARY TO ARTI CLE 6
NOTI FI CATI ON

l. Notification by enterprises

1. VWhen practices fall within the scope of articles 3 and 4 and are
not prohibited outright, and hence the possibility exists for their

aut horization, enterprises could be required to notify the practices to
the Adm nistering Authority, providing full details as requested.
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2. Notification could be nade to the Admi nistering Authority by al
the parties concerned, or by one or nore of the parties acting on behal f
of the others, or by any persons properly authorized to act on their
behal f.

3. It could be possible for a single agreenent to be notified where

an enterprise or person is party to restrictive agreenents on the sane

terms with a nunber of different parties, provided that particulars are
al so given of all parties, or intended parties, to such agreenents.

4. Notification could be nmade to the Adm nistering Authority where
any agreenent, arrangenent or situation notified under the provisions of
the | aw has been subject to change either in respect of its terms or in
respect of the parties, or has been term nated (otherw se than by

af fl uxion of tinme), or has been abandoned, or if there has been a
substantial change in the situation (within ... days/nonths of the
event) (immediately).

5. Enterprises could be allowed to seek authorization for agreenents
or arrangenents falling within the scope of articles 3 and 4, and

exi sting on the date of the conming into force of the law, with the
proviso that they be notified within (... days/nonths) of such date.

6. The coming into force of agreenents notified could depend upon the
granting of authorization, or upon expiry of the tine period set for
such authorization, or provisionally upon notification

7. All agreenents or arrangenents not notified could be made subj ect
to the full sanctions of the law, rather than mere revision, if later
di scovered and deened ill egal

107. The approach adopted in the Model Lawis a prohibition in principle of
restrictive agreenents. In consequence, when practices fall within the scope
of articles 3 and 4, and are not prohibited outright, the possibility for
their authorization exists. Notification also applies for Merger Control if
this is provided for under article 4 or under a separate article of the Law
It should be noted, however, that excessive provision for notification and
registration in the law may be extrenely burdensone for enterprises and for
the responsi ble authorities. Therefore many | aws requesting notification
such as in Spain, Sweden, or the European Community regul ati ons, exenpt or
gi ve “bl ock exenptions” for specific practices, or for transactions bel ow
given thresholds. This will also be the case of Poland, under the proposed

anmendnents to their |law, presently under consideration by Parliament. In
Sweden, bl ock exenptions are sinmilar to those in force within the European
Conmmunity. In addition, in Sweden a bl ock exenption has been issued for

certain forns of cooperation in chains in the retail trade. 153/

108. I n seeking authorizations, enterprises wuld be required to notify the
full details of intended agreenents or arrangenments to the Adm nistering
Authority. The particulars to be notified depend on the circunstances and are
unlikely to be the sane in every instance. The information required could
include, inter alia:
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(a) The nane(s) and regi stered address(es) of the party, or parties
concer ned;

(b) The nanes and the addresses of the directors and of the owner, or
part owners;

(c) The nanes and addresses of the (mmjor) shareholders, with details
of their hol dings;

(d) The nanes of any parent and interconnected enterprises;
(e) A description of the products, or services, concerned,;

(f) The pl aces of business of the enterprise(s), the nature of the
busi ness at each place, and the territory or territories covered by the
activities of the enterprise(s);

(9) The date of conmencenent of any agreenent;

(h) Its duration or, if it is term nable by notice, the period of
noti ce required;

(i) The conplete terns of the agreenent, whether in witing or oral
in which oral terns would be reduced to writing.

109. 1In seeking authorization, it is for the enterprises in question to
denonstrate that the intended agreenent will not have the effects proscribed
by the law, or that it is not in contradiction with the objectives of the |aw

110. Wth regard to authorization in respect of behaviour falling under
article 4, information supplied in notifications should include, for exanple,
the share of the market, total assets, total annual turnover and nunber of

enpl oyees, including those of horizontally and vertically integrated or

i nterconnected enterprises, in order to ascertain the nmarket power of the
enterprises concerned. Those enterprises falling in the category of “market
dom nating enterprises” (the specific criteria of which would need to be drawn
up by the Administering Authority), and those which may as a result of such
arrangenents and practices neet those criteria, would have to notify the
details, in full, to the Administering Authority.

1. Action by the Admi nistering Authority

1. Deci sion by the Adm nistering Authority (within ... days/nmonths of
the receipt of full notification of all details), whether authorization
is to be denied, granted or granted subject where appropriate to the
fulfilment of conditions and obligations.

2. Peri odi cal review procedure for authorizations granted

every ... nonths/years, with the possibility of extension, suspension
or the subjecting of an extension to the fulfilnment of conditions and
obl i gati ons.
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111. The coming into force of agreenents notified would depend on a nunber of
factors. 1In the case of nergers and other acquisitions of control, the prior
aut horization of the Administering Authority in a given time-frame before the
comng into force of agreenents should be envisaged. The sanme procedure could
al so be applied with respect to agreenents and arrangements notified under
articles 3 and 4 (e) to (f), but it could cause certain delays in business
decisions. Wth regard to the latter, the agreements coul d perhaps conme into
force provisionally unless decided otherwi se by the Adm nistering Authority,
within a given tinme-frane.

112. Section IIl, paragraph 2, of this article provides for a review and
suspensi on procedure for authorization granted. |If authorizations are granted
in particular econonmic circunstances, it is usually on the understanding that
these circunstances are likely to continue. A review procedure is necessary,
however, not only in cases where circunstances may have changed, but al so
where the possible adverse effects of the exenption were not predicted or
foreseen at the tinme at which the authorization was given

3. The possibility of wi thdrawi ng an authorization could be provided,
for instance, if it comes to the attention of the Adm nistering
Aut hority that:

(a) The circunmstances justifying the granting of the
aut hori zati on have ceased to exist;

(b) The enterprises have failed to neet the conditions and
obligations stipulated for the granting of the authorization

(c) Informati on provided in seeking the authorization was fal se
or m sl eadi ng.

113. Section Il, paragraph 3, provides for w thdrawi ng an authorizati on when
t here has been a change of facts, or when a break of obligations, or an abuse
of exenption has been conmritted. This also includes instances where the
original decision was based on incorrect or deceitful information

COWMENTARY TO ARTI CLE 7
THE ADM NI STERI NG AUTHORI TY AND | TS ORGANI ZATI ON
1. The establishment of the Administering Authority and its title.

114. Section E.1 of the Set of Principles and Rules requires States to adopt,
i nprove and effectively enforce appropriate |egislation and to inplement
judicial and adnministrative procedures in this area. Recent enactments of

| egi sl ation and | egislative anendnents in different countries show trends
towards the creation of new bodies for the control of restrictive business
practices, or changes in the existing authorities in order to confer
addi ti onal powers on them and make them nore efficient in their functioning.

115. In sone cases, there has been a nerging of different bodies into one
enpowered with all functions in the area of restrictive business practices,
consuner protection or corporate law. This is the case, for exanple, in
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Paki stan where the Governnent decided to establish a corporate authority to
adm ni ster the Monopolies O dinance together with other business [aws. 154/
This applies also to Col onbia 155/ and Peru. 156/

2. Conposition of the Authority, including its chairmnship and
nunber of menbers, and the manner in which they are appointed,
including the authority responsible for their appointnment.

116. It is not possible to indicate which should be the appropriate
authority. It is also not possible to lay down how the Authority should be
integrated into the administrative or judicial machinery of a given country.
This is a matter for each country to decide. The present Mddel Law has been
formul ated on the assunption that probably the nost efficient type of

adm nistrative authority is one which is a quasi-autononobus or independent
body of the Governnent, with strong judicial and adm nistrative powers for
conducting investigations, applying sanctions, etc., while at the sanme tine
providing for the possibility of recourse to a higher judicial body. Note
that the trend in nost of the conpetition authorities created in the recent
past (usually in devel oping countries and countries in transition) is to award
them as nmuch admi nistrative i ndependence as possible. This feature is very
i nportant because it protects the Authority from political influence.

117. The nunber of nenbers of the Authority differs fromcountry to country.
In sonme | egislation the nunber is not fixed and may vary within a m ni rum and
maxi mum nunber, such as in Switzerland. Oher countries state in their

| egi sl ati on the exact nunber of menbers, for exanple Al geria, Argentina,
Brazil, Bulgaria, Cbte d' lvoire, Costa Rica, Hungary, Malta, Mexico, Panama
Peru, Portugal, the Republic of Korea and the Russian Federation. O her
countries, such as Australia, have left to the appropriate authority the

choi ce of the nunber of nenbers. In many countries, the law | eaves to the

hi ghest authority the appointnent of the Chairman and the nenbers of the

Commi ssion. In other countries, a high governmental official is designated to
occupy the post by the law. In Argentina, the President of the Comrission is

an Under-Secretary of Comrerce, and the nenbers are appointed by the Mnister
of Economi cs. 157/ In sone countries, such as India, Ml ta and Pakistan, it
is obligatory to publish the appointnents in the official gazettes for public
know edge. Certain |legislation establishes the internal structure and the
functioning of the Authority and establish rules for its operation, while

ot hers | eave such details to the Authority itself.

118. A tendency observed in sonme countries is the partial or total change
regarding the origin of the nenbers of the national authorities in relation to
restrictive business practices. This is the case in Chile where under

previ ous | egislation nenbers of the Resol utive Commi ssion were basically
officers fromthe public adm nistration, while at present such posts include
representatives fromthe University. 158/

3. Qualifications of persons appoi nted.

119. Several |laws establish the qualifications that any person should have in
order to become a nenber of the Authority. For exanple, in Peru nenbers of
the Multi-sectorial Free Conpetition Conmm ssion nust have a professiona
degree and at |east 10 years of experience in its respective field of
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know edge. 159/ In Brazil, nenbers of the Admi nistrative Econonic Protection
Council are chosen anobng citizens reputed for their |egal and economnic
knowl edge and unbl em shed reputation. 160/

120. In a nunber of countries the legislation states that the persons in
guestion should not have interests which would conflict with the functions to
be perforned. In India, for exanple, a person should not have any financia
or other interest likely to affect prejudicially his functions. 1In Germany,
menbers nust not be owners, chairnmen or nenbers of the board of managenent or
t he supervisory board of any enterprise, cartel, trade industry association
or professional association. In Hungary, the President, vice presidents of
the O fice of Econom c Conpetition and the senior officials and nenbers of the
Conpetition Council may not pursue other activities for profit other than
activities dedicated to scientific, educational, artistic, authorial and
inventive pursuits, as well as activities arising out of |egal relationships
ainmed at linguistic and editorial revision, and nmay not serve as senior
officials of a business organization, or nenbers of a supervisory board or
board of directors. 161/ Simlar provisions are included in the Italian 162/
and Mexican | egislation. 163/

4, The tenure of office of the chairmn and nenbers of the Authority,
for a stated period, with or without the possibility of
reappoi ntnent, and the manner of filling vacancies.

121. The tenure in office of the nenbers of the Adm nistering Authority
varies fromcountry to country. At present, menbers are appointed in
Australia and Italy for 7 years, in Hungary for 6 years, in Algeria and Panama
for 5 years, in Argentina for 4 years, in Canada and Mexico for 10 years, and
in Bulgaria, India, the United Kingdom and Pakistan for 5 years. In
Lithuania, the lawrefers to a tenure of 3 years. |In Brazil it is for

2 years, and in other countries, such as Peru and Switzerland, it is for an
indefinite period. In many countries, such as Thailand, the Republic of

Korea, Argentina, India and Australia, nenbers have the possibility of being
reappoi nted, but in the case of Brazil this is possible only once.

5. Renoval of menbers of the Authority.

122. Legislation in several countries provides an appropriate authority with
powers to renove fromoffice a nenber of the Adm nistering Authority that has
engaged in certain actions or has becone unfit for the post. For exanple,
becom ng physically incapable is a reason for renoval in Hungary, Thail and,
the Republic of Korea and India; beconm ng bankrupt, in Thailand, |India and
Australia; in Mexico 164/ they can only be renoved if they are charged and
sentenced for severe mi sdenmeanour under crimnal or |abour |egislation
abusi ng one's position and acquiring other interests, in India; failing in the
obligations that one acquires as a nenber of the Administering Authority, in
Argentina and Australia; being absent fromduty, in Australia. Another cause
for renoval is being sentenced to disciplinary punishment or dismnmissal, for
exanpl e in Hungary 165/ or inprisonnment in Thailand. 166/ In the People's
Republic of China where a staff nmenber of the State organ nonitoring and

i nvestigating practices of unfair conpetition acts irregularly out of persona
consi derations and intentionally screens an operator from prosecution, fully
knowi ng that he had contravened the provisions of China's law, constituting a
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crime, the said staff nenber shall be prosecuted for his crimnal liability
according to law. 167/ The procedure for renpoval varies fromcountry to
country.

6. Possi bl e i Mmunity of nenbers against prosecution or any claim
relating to the performance of their duties or discharge of their
functions.

123. In order to protect the nenbers and officers of the Adm nistering
Aut hority from prosecution and clains, full immunity may be given to them when
carrying out their functions. In Pakistan, for exanple, the Authority or any

of its officials or servants have imunity agai nst any suit, prosecution or

ot her | egal proceeding for anything done in good faith or intended to be done
under the Mnopolies Law.

7. The appoi ntment of necessary staff.
124. There are variations for the appointnent of staff of the Adm nistering
Authority. In some countries, as in Pakistan and Sri Lanka, the Adm nistering
Aut hority appoints its own staff. |In others, the Governnent has this power.
COMMENTARY TO ARTI CLE 8
FUNCTI ONS AND POAERS OF THE ADM NI STERI NG AUTHORI TY

l. The functions and powers of the Adnministering Authority could include
(illustrative):

125. Most legislation dealing with restrictive business practices establishes
a list of the functions and powers that the Authority possesses for carrying
out its tasks, and which provide a general framework for its operations. An
illustrative list of functions of the Authority is contained in article 8. It
is inmportant to nmention that all these functions are related to the activities
that the conpetition authority or conpetition enforcement agency m ght

devel op, as well as the neans usually at its disposal for carrying out its
tasks. A common feature to be highlighted is that the Authority's functions
must be based on the principle of due process of |law as well as transparency.

(a) Making inquiries and investigations, including as a result of receipt of
conplaints;

126. The Authority may act on its own initiative, or followi ng certain

i ndications that the restrictive practice exists - for exanple, as a result of
a conplaint made by any person or enterprise. Information gathered by other
governnment departnments, such as the internal revenue, foreign trade, custons
or foreign exchange control authorities, if applicable, may also provide a
necessary source of information. The Principles and Rules specify that States
shoul d institute or inprove procedures for obtaining information from
enterprises necessary for their effective control of restrictive business
practices. The Authority should al so be enpowered to order persons or
enterprises to provide information and to call for and receive testinony. In
the event that this information is not supplied, the obtaining of a search
warrant or a court order may be envisaged, where applicable, in order to
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require that information be furnished and/or to permt entry into prem ses
where information is believed to be located. Finally, it is indispensable to
mention that in the process of investigation, the general principles and rules
of due process of law, which in many countries is a constitutional mandate,
must be duly observed. 168/

127. In many countries, including Argentina, Australia, Cernmany, Hungary,

Nor way, Pakistan, Peru and the Russian Federation, as well as in the European
Comunity, the Administering Authority has the power to order enterprises to
supply information and to authorize a staff nmenber to enter prem ses in search
of relevant information. However, entry into prem ses may be subject to
certain conditions. For exanple, in Argentina a court order is required for
entry into private dwellings, while in Germany searches, while normally
requiring a court order, can be conducted without one if there is a “danger in
del ay”.

(b) Taki ng the necessary decisions, including the inposition of sanctions,
or recommending sane to a responsible mnister;

128. The Administering Authority would need, as a result of inquiries and

i nvestigations undertaken, to take certain decisions as, for exanple, to
initiate proceedings or call for the discontinuation of certain practices, or
to deny or grant authorization of matters notified, or to i npose sanctions, as
the case may be.

(c) Undert aki ng studies, publishing reports and providing information to the
public;

129. The Authority could undertake studies and obtain expert assistance for
its own studies, or conmi ssion studies fromoutside. |In Brazil, for exanple,
the | aw establishes that the Economic Law Office of the Mnistry of Justice
shall carry out studies and research with a view to inproving antitrust
policies. 169/ Sone |legislation explicitly requests the authorities to engage
in particular studies. For exanmple, in Thailand the Ofice on Price Fixing
and Anti-Mnopoly has the power and the duty to study, analyse and conduct
research concerni ng goods, prices and busi ness operations; 170/ in Argentina,
the Comm ssion can prepare studies related to markets, including research into
how their conduct affects the interests of consuners, and in Portugal the
Council for Conpetition may request the Directorate-General for Conpetition
and Prices to undertake appropriate studies in order to fornulate opinions to
be submitted to the Mnister responsible for trade. 171/ The Authority could
informthe public of its activities regularly. Periodic reports are usefu

for this purpose and nost of the countries that have restrictive business
practices |l egislation issue at | east an annual report.

(d) Issuing fornms and maintaining a register, or registers, for
notifications;

130. The laws of nobst countries having notification procedures include

provi sion for some system of registration which nust be characterized by
transparency. This is the case, for exanple, of Spain, with the Registry for
Saf eguardi ng Conpetition, 172/ and France at the | evel of the

Di rectorate-General for Conpetition. 173/ Sonme countries nmaintain a public



TD/ B/ RBP/ 81/ Rev. 5
page 48

regi ster in which certain, but not all, of the information provided through
notification is recorded. The usefulness of a public register lies in the
belief that publicity can operate to sone extent as a deterrent to enterprises
engaging in restrictive business practices, as well as provide an opportunity
for persons affected by such practices to be informed of them Such persons
can al so nmake specific conplaints and advi se of any inaccuracies in the

i nformati on notified. However, not all the information notified can be

regi stered, and one of the reasons for this is that certain information wl|l
relate to so-called “business secrets”, and disclosure could affect the
operations of the enterprise in question. Sensitive business information in

t he hands of the conpetition authorities cannot be overstated because a breach
of such confidentiality will strongly discourage the business comunity from
qui ck conpliance with reasonabl e requests for information

(e) Maki ng and issuing reqgul ations;

131. The Authority should al so have powers to issue inplenmenting regulations
to assist it in acconmplishing its tasks.

(f) Assisting in the preparation, anending or review of legislation on
restrictive business practices, or on related areas of requlation and
conpetition policy;

132. Owing to the high Ievel of specialization and the unique experience of
the Adm nistering Authority in the field of conpetition, a grow ng number of
new | aws or anendnents give the Authority the additional responsibility for
advising on the draft bills which nay affect conpetition, as well as for
studyi ng and subnitting to the Governnent the appropriate proposals for the
anmendnent of |egislation on conpetition. This is the case, for exanple, in
Bul garia at the level of the Conm ssion for the Protection of

Conpetition, 174/ Portugal with its Council for Conpetition, which can
formul ate opinions, give advice and provi de guidance in conpetition policy
matters, 175/ Spain, at the level of the Court for the Protection of
Conpetition 176/ and Mexico at the |level of the Federal Commi ssion for
Conmpetition. 177/

(9) Pronmoti ng exchange of information with other States.

133. The Principles and Rules require States to establish appropriate

mechani sns at the regional and subregional |evels to pronote exchange of
informati on on restrictive business practices. It would be convenient to
provide the Authority with the power to pronote such exchange by clearly
establishing it as one of its functions. For exanple, under the |egislation
of Belgiumit is possible to conmunicate the necessary docunments and
information to the appropriate foreign authorities for conpetition matters,
under agreenents regarding reciprocity in relation to nutual assistance
concerning conpetitive practices. 178/ Information exchange and consultations
are also provided for in bilateral agreenents between the United States and
Germany, Australia, and the Conm ssion of the European Communities, as well as
between France and Germany. In addition, it is provided for in Section F (4)
of the Set.
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1. Confidentiality:

1. According to information obtained fromenterprises containing
I egiti mate busi ness secrets reasonabl e safeguards to protect its
confidentiality.

2. Protecting the identity of persons who provide information to
conpetition authorities and who need confidentiality to protect
t hemsel ves agai nst economi c retaliation

3. Protecting the deliberations of governnent in regard to current or
still unconpleted nmatters.
134. In accordance with paragraph 5 of section E of the Set of Principles and

Rul es, legitimte business secrets should be accorded the normally applicable
safeguards, in particular to protect their confidentiality. The confidentia
i nformati on subnmitted to the Admi nistering Authority or obtained by it can

al so be protected, in general, by the national |egislation regarding secrecy.
Neverthel ess, in sone countries such as Mexico, 179/ Norway, 180/

Portugal, 181/ and Switzerland 182/ their |egislation contains special

provi sions on the secrecy of the evidence obtained during the proceedings.

COMMVENTARY TO ARTI CLE 9
SANCTI ONS AND RELI EF

l. The inposition of sanctions, as appropriate, for:

(i) Vi ol ati ons of the |aw

(i) Failure to conply with decisions or orders of the Adm nistering
Aut hority, or of the appropriate judicial authority;

(iii) Failure to supply information or docunents required within the
time-limts specified

(iv) Furni shing any information, or naking any statenent, which the
enterprise knows, or has any reason to believe, to be false or
m sl eading in any material sense;

135. Subparagraph Il of article 9 lists a nunber of possible sanctions for
breaches enunerated in subparagraph |

Il. Sanctions could include:

(i) Fines (in proportion to the secrecy, gravity and clear-cut
illegality of offences or in relation to the illicit gain achieved
by the chal |l enged activity);

136. The power to inpose fines on enterprises and individuals nmay be vested
either in the Adm nistering Authority, or in the judicial authority, or it may
be divided between the two. 1In the latter case, for exanple, the Authority's
power to inmpose fines mght be limted to such conduct as refusals to supply
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information, the giving of false information and failure to nodify agreenents.
In countries such as Algeria, Brazil, Cbte d Ivoire, Gernmany, Hungary, Japan
Li t huani a, Mexi co, Norway, Pakistan, Panama, Peru, the Russian Federation and
Switzerland, and in the EC, the adm nistering bodi es have powers to inmpose
fines. In Australia and the United States of Anerica, the power to imnpose
fines is vested in the courts. The maxi mnum anount of fines varies of course
fromcountry to country.

137. Fines may al so vary according to the type of infringement (in India and
Portugal ), or according to whether the infringement was committed wilfully or
negligently (Germany and the EC), or they may be expressed in ternms of a
specific figure and/or in terns of the mninumor reference salary (Brazil

Mexi co, Peru, Russian Federation), and/or they may be calculated in relation
to the profits made as a result of the infringenent (China, Germany, Hungary
and Lithuania). Mreover, in certain countries, such as Germany, an offence
can be punished by a fine of up to three tinmes the additional receipt obtained
as a result of the infringement. Treble damages are also inportant in cases
of price-fixing in the United States. 1In Peru, in case of recurrence the fine
could be doubl ed. 183/

138. It would seemlogical that the fines be indexed to inflation, and that
account be taken of both the gravity of the offences and the ability to pay by
enterprises, so that the snmaller enterprises would not be penalized in the
same manner as | arge ones, for which fines having a | ow ceiling would
constitute small disincentive for engaging in restrictive practices.

139. Recent enforcenent attitudes towards arrangenents have been to seek
deterrence by neans of very substantial fines for conpanies. In the European
Comunity, fines inposed by the Conmi ssion can reach up to 10 per cent of the
annual turnover (of all products) of the offending enterprises. Hence, in
1991, Tetra Pak was found to infringe article 86 of the Treaty of Rome (abuse
of a dom nant position) and, consequently, a fine of 75 mllion ECUs was

i mposed. Such a firmattitude towards infringenment of EC conmpetition |aw was
confirmed recently in the case of three cartels (on steel bars, carton and
cement), which were condemmed in 1994 to pay fines of ECU 104, 132.15 and

248 mllion respectively. 184/ In the United States, |egislation was enacted
in 1990 raising the maxi num corporate fine for an antitrust violation from
US$ 1 million to US$ 10 million. 185/ In Japan, |egislation has been

i ntroduced to allow fines of up to 6 per cent of the total comrerce affected
over a three-year period. Under this legislation, a fine of US$ 80 nillion
was i nposed by the Japanese Fair Trade Comm ssion on a cenent cartel in

1991. 186/

(ii) I mpri sonnent (in cases of major violations involving flagrant and
i ntenti onal breach of the law, or of an enforcenent decree, by a
nat ural person);

140. The power to inpose inprisonment would normally be vested in the judicia
authority. In certain countries, such as Japan and Norway, the power to

i npose terms of inprisonnment is reserved for the judicial authorities on the
application of the Administering Authority. Terms of inprisonment may be up
to one, two, three or nore years, depending upon the nature of the offence.
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141. In countries such as Argentina and Canada, where the judicial authorities
are responsi bl e for decisions under the restrictive business practices

| egi slation, the courts have the power to inpose prison sentences of up to
six years (Argentina) and up to two years (Canada). In the United States,
crimnal antitrust offences are limted to clearly defined “per se” unlawfu
conduct and defendant's conduct which is manifestly anticonpetitive:
price-fixing, dib-rigging, and nmarket allocation. Only the Sherman Act
provides crimnal penalties (violations for Sections 1 and 2) and infractions
may be prosecuted as a felony punishable by a corporate fine and three years

i mprisonnment for individuals. United States Antitrust Division prosecution of
Sherman Act crimnal penalties are governed by general federal crimna
statutes and the Federal Rules of Crimnal Procedure. 187/

(iii) Interimorders or injunctions;

142. In Hungary, the Conpetition Board may, by an interimmeasure, prohibit
inits decision the continuation of the illegal conduct or order the
elimnation of the current state of affairs, if pronpt action is required for
the protection of the legal or economic interests of the interested persons or
because the formation, devel opnment or continuation of econom c conpetition

is threatened. The Conpetition Board may also require a bond as a

condition. 188/

(iv) Permanent or long-termorders to cease and desist or to renedy a
vi ol ati on by positive conduct, public disclosure or apology, etc.

143. \When the United States limted the inport of colour television sets from
the Republic of Korea, Sanmsung, Gold Star and Dae Who cut prices locally to

i ncrease sales, but then agreed with each other to cease cutting prices. The
Fair Trade O fice ordered an end to the price fixing and required the
conpani es to apol ogize in a |ocal newspaper. 189/

144, Wthin this framework, and as an additional measure, the possibility
may be consi dered of publishing cease and desist orders as well as the fina
sent ence i nposi ng whatever sanction the adm nistrative or judicial

authority have consi dered adequate, as is the case in France 190/ and in the
European Community. 1In this way the business comunity and specially
consunmers would be in a position to know that a particular enterprise has
engaged in unl awful behaviour

(v) Di vestiture (in regard to conpleted nergers or acquisitions), or
rescission (in regard to certain nergers, acquisitions or
restrictive contracts);

145. This clause is applied in Mexico, where the Comm ssion can order
“partial or total deconcentration” of the merger. 191/ In the

United States, divestiture is a renedy in cases of unlawful nergers and
acquisitions. 192/ It is also to be noted that divestnent powers could be
extended to include dom nant positions. 193/
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(vi) Restitution to injured consuners;

(vii) Treatment of the administrative or judicial finding of illegality
as prima facie evidence of liability in all danmage actions by
i njured persons.

COMMENTARY TO ARTI CLE 10
APPEALS

1. Request for review by the Admi nistering Authority of its decisions
in light of changed circunstances.

2. Affording the possibility for any enterprise or individual to
appeal within ... days to the (appropriate judicial authority) against
t he whol e or any part of the decision of the Adm nistering Authority,
(or) on any substantive point of |aw

146. Concerning the review of the adm nistering authorities' decisions, in
many i nstances, the circunstances prevailing at the time of decision-naking
may change. It is recalled that the Adm nistering Authority can, for exanple,
periodically - or because of a change of circunstances - review authorizations
granted and possi bly extend, suspend or subject the extension to the
fulfilment of conditions and obligations. Therefore, enterprises should be
equal ly given the possibility of requesting review of decisions, when

ci rcunst ances pronpting the decisions have changed or have ceased to exist.

147. The right of a person to appeal against the decision of the

Admi nistrative Authority is specifically provided for in the |aw

of nobst countries (for exanple, Lithuania 194/ and the Russi an

Federation 195/) or, without specific nention, may exi st automatically under
the civil, crimnal or adm nistrative procedural codes (for exanple,

Col onbi a 196/ and Portugal 197/). Conpetition |aws of nany countries
appropriately provide various grounds for appellate review, including review
(under various standards) on findings of fact and conclusions of [aw made in
the initial decision. 198/ In other countries, appeals are possible in cases
specifically nmentioned in the conmpetition law, as is the case, for exanple,
wi th deci sions of the Swedish Conpetition Authority. 199/

148. Appeals may involve a rehearing of the case or be limted, as in Brazil
I ndi a and Paki stan, to a point of law. Appeals my be made to adm nistrative
courts, as in Colonbia and Venezuela, or to judicial courts, as in Algeria,
Coéte d' Ivoire, Italy, Lithuania, Panamm, Spain and Switzerland, or to both, as
in the Russian Federation, where an appeal may be | odged in an ordinary court
or a court of arbitration. 200/ In this connection, a special adnministrative
court may be created, as for exanple, in Australia, 201/ Denmark, 202/ Kenya,
203/ Peru, 204/ and Spain 205/. In India and Pakistan appeals go directly to
the Supreme Court and the High Court, respectively. This is also true for
Peru, where appeals go directly to the Suprene Court of Justice. In Germany,
in the case of nergers, appeals may go either through the judicial machinery
of the country or directly to the Mnister of Econonmic Affairs. 1In Austria
appeals go to the Superior Cartel Court at the Supreme Court of Justice.
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149. The European Conmunity has created a specialized Court of First Instance
to hear antitrust appeals, since such cases had begun to be a burden on the
Eur opean Court of Justice because of the extensive factual records involved.

COMMVENTARY TO ARTI CLE 11
ACTI ONS FOR DAMAGES

To afford a person, or the State on behalf of the person who, or
an enterprise which, suffers |oss or damages by an act or om ssion of
any enterprise or individual in contravention of the provisions of the
law, to be entitled to recover the anpunt of the |oss or damage
(including costs and interest) by legal action before the appropriate
judicial authorities.

150. The proposed provision would give the right to an individual or to

the State on behalf of an individual, or to an enterprise to bring a suit

in respect of breaches of law, in order to recover damages suffered,

i ncluding costs and interests accrued. Such civil action would normally be
conducted through the appropriate judicial authorities, as is the case of the
Eur opean Community, unless States specifically enpower the Adm nistering

Aut hority in this regard. Provision for State parens patriae suit is found in
a nunber of |aws of devel oped countries. 206/ Under such “cl ass actions”
users or consuners of a specific service or good who have suffered danage from
anticonpetitive behavi our, and whose individual claimwould be too
insignificant, have the right to institute action against enterprises. This
is considered in the aws of Canada, France and the United States.

151. In certain countries conpetitors or injured persons generally are
aut horized to sue for violations against the econom c order, including
price-fixing, predatory pricing and tying agreenments. This is the case
under the | aws of Mexico, 207/ Peru 208/ and Venezuel a. 209/
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Not es

1/ Cf. for exanple, Colonbia, Finland, Hungary, India, United Kingdom
Swit zer | and.

2/ Cf. Chile, Thail and.

3/ Cf. Algeria, Canada, Cbte d'Ivoire, Denmark, Lithuania, Mexico,
Norway, Paname, Sweden, United Ki ngdom

4/ Ordinance N° 95-06 of 23 Ciabane 1415 of 25 January 1995 concerni ng
Conpetition. Article 1.

5/ Conpetition Act of 1986. Section 1.1.
6/ Conpetition Act of 1989. Section 1.

7/  Act No. LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. |[|ntroduction.

8/ Law of Mdngolia on Prohibiting Unfair Conpetition. Article 1.

9/ Act 65 of 11 June 1993 relating to Conpetition in Conmercial Activity.
Section 1-1 (The purpose of the Act). This lawis referred to as the
Conpetition Act and entered into force on 1 January 1994.

10/ Law N° 29 of 1 February 1996 on Rules for Protecting Conpetition and
ot her Measures. Article 1.

11/ Legislative Decree No. 701 Agai nst Monopolistic, Controlist and
Restrictive Practices Affecting Free Conpetition. Article 2.

12/ Law of 30 May 1995 on Conpetition and the Limtation of Mnopolistic
Activity in Commodity Markets. Article 1.

13/ Conpetition Act (1993:20) of 14 January 1993. Section 1.

14/ Federal Law on Cartels and other Restrictions on Conpetition of
6 October 1995 (Lcart. RS 251, FF 1995 | 472. First Article).

15/ Northern Pacific Railway Co. v. United States, 356 U S. 1, 4, 78
S.CT. 514, 517, 2 L. Ed.2d 545, 549 (1958).

16/ Law to Pronote and Protect the Exercise of Free Conpetition.
Article 1.

17/ Decision 285 of the Conmi ssion of the Cartagena Agreenent.
Article 1.

18/ Treaty establishing the European Econonmic Community (Treaty of Rome).
Rone, 25 March 1957. In particular articles 2 and 3 (f).
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19/ MERCOSUR/ CMC/ DEC. N° 29/94 on Public Policies that Distort
Conpetitiveness. First Considerative Paragraph

20/ Trade Practices Act, 1974. As anended. Section 45.

|I\J
=
~

Article 10 of the Federal Law on Econom c Conpetition

N

2/ See: TD/ B/RBP/15/Rev.1l, paras. 24 to 26.

23/ It should be noted that a conpetition authority, particularly if it
is an i ndependent adm nistrative body, will not have the political nandate to
determ ne how certain restrictions would affect the “national interest”, or
i nfluence a country's “overall econom c devel opnent”. Because of this,
aut hori zations should be based, in principle, on conpetition concerns. As an
alternative, Governments m ght consider the possibility that their nationa
authorities could assist the Governnment in the preparation, amending or
reviewi ng of legislation that m ght affect conpetition, such as mentioned in
article 8 (1) (f) of the Mddel Law, and give its advisory opinion on any
proposed neasure that m ght have an inpact on conpetition

24/ As is the case in Finland where the |l egislation states that “a
restrictive practice shall be deemed to have detrinmental effects if it, in a
manner deemed unacceptable fromthe point of view of sound and effective
econom ¢ conpetition ...”. Act on Restrictive Business Practices (709/1988).
Section 7. Lithuania: which |legislation prohibits “activities of economc
entities having a dom nant position in the market which restrict or may

restrict conpetition by infringing econonmic interests”. Law on
Conpetition, 1992. Article 3 (1). Peru: which |legislation prohibits “those
acts and behaviours ... generating harmto the general economc interest”.

Legi sl ative Decree No. 701 Agai nst Monopolistic, Controlist and Restrictive
Practices Affecting Free Conpetition of 1992. Article 3.

25/ United States Departnent of Justice/ Federal Trade Commi ssion
Hori zontal Merger Cuidelines, 2 April 1992.

26/ Standard Ol Co. of California and Standard Stations Inc. v.
United States. United States Supreme Court, 1949. 337 U.S. 293, 299
S.Ct 1051, 93 L.Ed. 1371

27/ I nformation provided by the Governnment of the United Ki ngdom
28/ Producers mght by anti-conpetitive agreenent avoid operating in

particul ar areas and that would not be a reason for defining a geographic

mar ket narrowy (conment transmitted by the Governnent of the United Kingdon.

29/ Générale Sucriére etc. v. Conm ssion of European Conmuniti es,
Eur opean Court of Justice, ruling of 15 December 1975, QJC 43,
25 February 1976.

30/ Peruvian legislation allows the adm nistering authority to
i nvestigate and ban those acts by which governnent officials interfere with
free competition. 1In a recent case, the Mnister for Econom cs and Fi nance
was sunmoned to i nform about an agreenment between the Mnistry and various
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transport associations by which urban transportation tariffs were settled at
uniformlevel. The Milti-sectorial Free Conpetition Comr ssion considered the
agreenent as anti-conpetitive and decided that, in future, the Mnister should
refrain frompronoting sinmlar agreenents. (Information submtted by the
Peruvi an Governnent.)

31/ Under the Restrictive Practices Act and its system of enforcement by
court orders, the United Kingdomlaw is particularly strong. |[If an enpl oyee
or a manager aids or abets his enterprise in breach of a court order, he can
be made personally liable for aiding and abetting a contenpt of court. This
can provide a strong deterrent, although it is only likely to be publicly
acceptable for individuals to be subject to fines or other penalties if there
are strong procedural protection and if the | aw which they are being required
to respect is clear. (Information provided by the Government of the
Uni ted Ki ngdom)

32/ The United Kingdom conpetition law clearly applies to the comrercia
activities of local governnents, which in this respect has no particul ar
status (although many of its activities do not amunt to “the supply of goods
or services” or are not “in the course of business”, thereby taking them out
of the scope of United Kingdom conpetition law). The Crown is imune from
action under United Kingdom conpetition law, but it is notable that not al
State activities are Crown activities (for exanple, the National Health
Service). It is also Governnent policy for the Crown to behave as if it were
subject to the provisions of conpetition lawin its comercial activities.

33/ Intellectual property lawis that area of |aw which concerns | ega
rights associated with creative effort or commercial reputation and goodw || .
The subject matter of intellectual property is very wide and includes literary
and artistic works, films, conputer programs, inventions, designs and marks
used by traders for their goods and services. The |law deters others from
copying or taking unfair advantage of the work or reputation of another and
provi des renedi es should it happen (David Bainbridge, Intellectual Property,
Pi tman Publishing, London, 1994, 2 Ed). There are several different forns of
rights or areas of law giving rise to rights that together make up
intellectual property. Following the results of the Uruguay Round of
Mul til ateral Trade Negotiations (Final Act of the Uruguay Round and the
Marrakesh Agreenent Establishing the World Trade Organi zation), intellectua
property refers to the categories that are considered in Sections 1 through 7
Part Il of Annex 1C to the Agreenent on Trade-Rel ated Aspects of Intellectua
Property Rights (TRIPs): copyright and related rights, trademarks,
geographi cal indications, industrial designs, patents, |ayout-designs
(topographies) of integrated circuits and protection of undiscl osed
information (trade secrets). It should also consider as intellectual property
protection any case of unfair conpetition (when involving an infringement of
an exclusive right) considered under article 10 bis of the Paris Convention
for the Protection of Industrial Property (1967). It is also inportant to
take note of the Berne Convention for the Protection of Literary and Artistic
Works (1971) and the International Convention for the Protection of
Performers, Producers of Phonograns and Broadcasti ng Organi zations (1961),
also referred to as the “Ronme Convention”.
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34/ Royal Decree No. 157/1992 of 21 February 1992, devel opi ng Law 16/ 1989
of 17 July 1989 concerning bl ock exenptions, singular authorizations and a
regi stry for safeguardi ng conpetition
BCE 29 February 1992 (RCL 1992, 487). |In particular article 1 (f).

35/ Section 144 of Copyright, Patents and Designs Act 1988 and Section 51
of Patents Act 1977. Information provided by the Government of the
Uni t ed Ki ngdom

36/ Commi ssion Regul ation (EEC) No. 2349/84 of 23 July 1984 on patent
i censi ng agreenents; Conmi ssion Regul ati on (EEC) No. 4087/ 88 of
30 Novenber 1988 on franchising agreenents; Comm ssion Regul ation
(EEC) No. 556/89 of 30 Novenmber 1988 on know how |icensing agreenments.

37/ Antitrust guidelines for licensing of intellectual property, issued
by the United States Departnment of Justice and the Federal Trade Conmi ssion
adopted and published on 6 April 1995. It is to be noted that the guidelines
state the antitrust enforcenent policy to the licensing of intellectua
property protected by patent, copyright, and trade secret |aw, and of
know how. They do not cover the antitrust treatment of trademarks.

Al t hough the sane general antitrust principles that apply to other forms of
intellectual property also apply to trademarks, the guidelines deal with
technol ogy transfer and innovation-related issues that typically arise with
respect to patents, copyrights, trade secrets, and know how agreenents, rather
than with product-differentiation issues that typically arise with respect to
trademnar ks.

38/ Article 40 (Part 11, Section 8) of the Agreement on Trade-Rel ated
Aspects of Intellectual Property Rights (TRIPs). Annex 1C of the Marrakesh
Agreenent Establishing the World Trade Organi zati on (WO .

9/ CentrafarmB.V. v. Sterling Drug, 1974 ECR 1147 (EC); Copperweld

Corp. v. Independence Tube Corp., 104 S.CT 2731 (1984).

40/ Expanding the rule of Copperweld. Satellite Fin. Planning Corp. v.
First National Bank, 633 F. Sup. 386 (D. Del. 1986), but see Sonitrol of
Fresno v. AT&T, 1986-1 Trade Cas (CClIl) Section 67,080 (32.6 per cent
owner shi p does not establish lack of rivalry).

41/ See: United States Justice Departnent's 1988 Antitrust Enforcenent
Guidelines for International Operations. At 62-63.

42/ Monopolies and Restrictive Trade Practices (Control and Prevention)
Ordi nance, 1970, as anmended up to 1983. Section 2 (1) (a).

43/ Ordi nance No. 95-06 of 25 January 1995 on Conpetition. Article 6.

44/ The Monopolies and Restrictive Trade Practices Act of 1969, as
amended up to Act 58 of 1991. Section 2 (a).

45/ Mai ntenance and Pronotion of Conpetition Act, 1979.
Section 1 (x) (a).
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46/ Law of 24 February 1990 on Counteracting Mnopolistic Practices.
Article 2 (3) (b).

47/ Law of 30 May 1995 on Conpetition and the Limtation of Mnopolistic
Activity in Commodity Markets. Article 6 (2). Refers to “agreenents
(coordinating actions) concluded in any forni.

48/ Law for the Protection of Conpetition of 1989, in particular
Article One, referred to “prohibited conducts”.

49/ Law No. 91-999 of 27 Decenber 1991 on Conpetition. Article 7.
50/ Act No. LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. Article 11.

51/ Legislative Decree No. 701 Agai nst Monopolistic, Controlist and
Restrictive Practices Affecting Free Conpetition of 1992. Article 6.

52/ Law to Pronote and Protect the Exercise of Free Conpetition of 1991
Article 5.

53/ Decision 285 of the Conmi ssion of the Cartagena Agreenent. Norms to
Prevent or Correct Distortions in Free Conpetition Generated by Restrictive
Conpetitive Practices. Article 3.

54/ Decisi on MERCOSUR/ CMC/ No. 21/94. Article 3.

55/ Concerning the parallel increases of prices, it should be noted that
not all cases could be considered as evidence of tacit or other agreement.
This is so, for exanple, in the case of parallel price increases that result
fromthe increase in valued added tax, in which the prices of goods or
services will rise in the same proportion and at the same tine (conment
transmtted by the Governnent of the Federal Republic of Germany).

56/ Act No. LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. Article 11 (2).

57/ Decree 2153 from 30 Decenber 1992 on Functions of the Superintendency
of Industry and Comrerce. Article 47.

58/ Decision 285 of the Conmi ssion of the Cartagena Agreenent.
Article 4 (f).

59/ Monopolies and Restrictive Trade Practices Act, 1969, as anmended up
to 1991. Section 32.

0/ Northern Pacific Railway Co. v. United States, 356 US 1 (1958).

61/ Law of 30 May 1995 on Conpetition and the Limtation of Mnopolistic
Activity in Commodity Markets. Articles 6 (1) and 8.

62/ Information submtted by the Governnent of India.
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63/ In addition to the United States, a nunmber of countries in recent
amendments to their |egislation have nmade price fixing and col |l usive tendering
a per se prohibition

64/ Webb- Pormerene Export Trade Act of 1918 and the 1982 Export Tradi ng
Conmpany Act. It is to point out that United States Antitrust Law (through the
Foreign Trade Antitrust Inprovenents Act of 1982, 15 U S.C. Section 6 (a))
applies to anti-conpetitive effects on United States export markets, and not
merely on United States donestic markets. Also, joint ventures forned under
the United States Export Tradi ng Conpany Act cannot be described as “export
cartel s”, because they do not possess narket power in domestic or foreign
mar kets; rather, they are export-oriented joint ventures whose activities are
circunscribed to ensure that they have no anti-conpetitive effects on
United States markets. (Information provided by the United States
Government .)

65/ Concerning export cartels, United States antitrust [aw (through the
Foreign Trade Antitrust Inprovenents Act of 1982, 15 U S.C. Section 6 (a))
applies to anti-conpetitive effects on U S. export markets and donestic
market. It should also be noted that joint ventures formed under the
United States Export Tradi ng Conpany Act cannot be described as “export
cartel s”, because they do not possess narket power in any United States
domestic or foreign market; rather, they are export-oriented joint ventures
whose activities are carefully circunscribed to ensure that they have no
anti-conpetitive effects on United States markets. (Comrent transmitted by
the Governnent of the United States.)

66/ See “Collusive tendering” - study by the UNCTAD secretari at
(TD/ B/ RBP/ 12) .

67/ Restrictive Trade Practices, Mnopolies and Price Control Act, No. 14
of 1988. Section 11 (4).

68/ Information provided by the Swedi sh Governnent.
69/ The Mbnopolies and Restrictive Trade Practices Act, section 33,
subsection 1, paragraph (9).

70/ Ibid., paragraph (1).
71/ In re Insurance Antitrust Litigation, DKT 89-16530, reported in
60 BNA ATRR 909, 27 June 1991.

72/ Comment transmitted by the Commi ssion of the European Community. The
exenption rules on exclusive distribution agreenents refer to Comr ssion
Regul ation (EEC) No. 1983/83 on the Application of article 85 (3) of the
Treaty of Rone to categories of exclusive distribution agreements. Oficia
Journal L73, 30 June 1983, p. 1; Corrigendum QJ L281, 13 October 1983, p. 24.

73/ The Associated Press (AP) v. United States exenplifies this point.
326 US, 165S Ct. 1416, 86L. Ed. 2013, rehearing denied 326 (802) 1945. For
further details see: TD/ B/RBP/15/Rev.1, para. 54.
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74/ WIlk v. Anerican Medical Association, 1987, 2CCH Trade Cas.
Section 67,721 (N.D. IlI. 1987).

75/ As an example, the New York Stock Exchange (NYSE) ordered a nunber of
its menbers to renove private direct tel ephone wire connections previously in
operation between their offices and those of the non-menber, w thout giving
t he non-nenber notice, assigning himany reason for the action, or affording
himan opportunity to be heard. The plaintiff (a securities dealer) alleged
that in violation of Sherman 1 and 2 the NYSE had conspired with its menbers
firmse to deprive himof the private wire conmuni cations and ticker service,
and that the disconnection injured his business because of the inability to
obtain stock quotations quickly, the inconvenience to other brokers in calling
himand the stigm attached to the di sconnection. The Suprenme Court stated
that, in the absence of any justification derived fromthe policy of another
statute or otherw se, the NYSE had acted in violation of the Sherman Act; that
the Securities Exchange Act contained no express antitrust exenption to stock
exchanges; and that the collective refusal to continue private wires occurred
under totally unjustifiable circunstances and wi thout according fair
procedures. Silver v. New York Stock Exchange. United States Supreme Court,
1963. 373 U.S. 341, 83 S.Ct. 1246, 10 L.Ed.2d 389 (1963). For further
details see: idem paragrph 55.

76/ An alternative for using the expression “will produce net public
benefit” in the last part of the proposed article, mght be using “do not
produce public harnf. This way it will be possible to avoid unjustified
burden of proof on firnms and the result in pro-conpetitive practices.
(Comrent transmitted by the United States Governnent.)

7/ Comment submitted by the Governnent of the United States.

78/ Comment transmitted by the Conmi ssion of the European Conmuniti es.
The exanples nentioned in article 85 (1) are: (a) directly or indirectly fix
purchase or selling prices or any other trading conditions; (b) limt or
control production, markets, technical devel opnent, or investnment; (c) share
mar ket s or sources of supply; (d) apply dissimlar conditions to equival ent
transactions with other trading parties, thereby placing themat a conpetitive
di sadvant age; (e) make the conclusion of contracts subject to acceptance by
the other parties of supplenentary obligations which, by their nature or
according to commerci al usage, have no connection with the subject of such
contracts.

79/ Spanish legislation on this matter was devel oped by speci al
regul ati ons. Royal Decree 157/1992 of 21 February 1992, devel oping
Law 16/1989 of 17 July 1992

80/ Decree 2153 of 30 Decenber 1992, on the Superintendency of Industry
and Commerce. Article 49

81/ Act No. LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. Article 17 (1).

82/ Monopolies and Restrictive Trade Practices Act. Section 32.
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83/ Law on Conpetition, 1992. Article 5.
84/ Law of 30 May 1995 on Conpetition and the Limtation of Monopolistic
Activity in Commodity Markets. Article 6 (3).

85/ Law No. 188/1991 of 8 July 1991 on Protection of Economc
Conpetition. Article 5. Information provided by the Governnent of the
Sl ovak Republi c.

86/ Comment provided by the United States Government.

87/ It is necessary to distinguish between using narket share purely as a
jurisdictional hurdle - as in the United Kingdom where the 25 per cent narket
share provides for the firm(s) to be investigated rather than presumng guilt,
or a critical market share figure giving rise to automatic controls, such as
in the Russian Federation, where firns with over 35 per cent share are
requested to notify the conpetition authority, are placed on the “nonopoly
register” and are subject to an element of State oversight (Comment
transmtted by the Governnment of the United Ki ngdom

8/ Fair Trading Act, 1973. Section 6 (1). 1d. Section 6 (2).

9/ 1bid.

90/ Law of 24 February 1990 on Counteracting Mnopolistic Practices.
Article 2 (7).

91/ Conpetition Protection Act of the Czech Republic, 1991. Article 9.
92/ Decree-Law No. 371/93 of 29 October 1993 on the Protection and
Promoti on of Conpetition. Article 3 (3) (a).

©

3/ Law of Mongolia on Prohibiting Unfair Conpetition. Article 3(1).

94/ Law on Conpetition, 1992. Article 2: Definition of *Dom nant
position”.

95/ Law of 30 May 1995 on Conpetition and the Limtation of Mnopolistic
Activity in Commodity Markets. Article 4.

96/ Act Against Restraints of Conpetition, 1957, as anended.
Section 22 (3).

97/ Information provided by the Conm ssion of the European Conmuniti es.
Akzo Case, 3 July 1991

98/ Information provided by the Conm ssion of the European Conmuniti es.
M chel i n Judgenent, 9 Novenber 1993.

99/ CJE 14 February 1978. United Brands Conpany and United Brands
Continentaal BV v. Conmi ssion, 27/76, 1978, ECR 207.
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100/ Conment transmitted by the Conmm ssion of the European Comunities.
Vetro Paino in Italia Judgenent of 10 March 1992.

101/ Information provided by the Comm ssion of the European Comrunities.

Deci sion “Nestl é-Perrier” of 22 July 1992.

=
o

2/ Information provided by the Government of the United Ki ngdom

=
()

3/ For additional information on United States Law (Supreme Court

Deci sions) on non-price vertical restraints in distribution, see:

Wiite Motor Co. v. United States, 372 U S. 253, 83 S.CT. 696, 9 L.Ed.2d 738
(1963) (applies the rule of reason); United States v. Arnold Schwi nn & Co.,
388 U.S. 365, 87 S.CT. 1856, 18 L.Ed.2d 1249 (1967) (applies the “per se”
approach), and particularly, Continental T.V. Inc. v. GIE Sylvania Inc., 433
US. 36, 97 S.CT. 2549, 53 L.Ed.2d 568 (1977) (rejects the “per se” approach
of Schwi nn and returns to the rule of reason).

104/ See Hof f man-La Roche case.

105/ Law of 2 Septenber 1993 of the People's Republic of China for
Countering Unfair Conpetition. Article 11. This law also lists a nunber of
cases not considered unfair such as, selling fresh goods, seasonal |owering of
prices, changing the Iine of production or closing the business.

106/ Law of Mongolia on Prohibiting Unfair Conpetition. Article 4(3).
107/ Act No. LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. Article 21(h).

108/ McDonald v. Johnson and Johnson, No. 4-79-189 (D. Mnn
14 April 1982).

109/ Hugin-Li ptons case. Conm ssion Decision of 8 Decenmber 1977
(O ficial Journal of the European Communities, L.22 of 17 January 1978).
Also, Instituto Chem oterapico Italiano S.P.S. - Commercial Solvents:

Judgement of 6 March 1974.

110/ See: Effem and Atlas Building Products Conpany v. Dianond Bl ock &
Gravel Conpany cases.

11/ FTCv. Mrton Salt Co., 334 U. S. 37, 1948.
112/ RRTA v. Carona Sahu Conpany Ltd., RTPE No. 2, 1974, MRTPC order

of 21 March 1975, Gindwell Norton, RTPE No. 29, 1974, MRTPC order of

21 Novenber 1975.

113/ Legislative Decree No. 701 Agai nst Monopolistic, Controlist and

Restrictive Practices Affecting Free Conpetition, 1992. Article 5 (b).
(I'nformation provided by the Peruvian Governnent.)

114/ Trade Practices Act, 1974, Section 49, subsection 1.

115/ Commentary provided by the United States Governnent.
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116/ Transfer pricing could mainly be a taxation problemand very rarely

a means of predation (conment transmitted by the Governnent of the Federa
Republ i ¢ of Gernany).

=

17/ Commerce Act 1986. Part Two, Section 37 (1).

118/ Information provided by the Swedi sh Governnent.

119/ Reference is nmade to the Consuner Protection Act 1987, where it is
an offence to give a “msleading price indication”. Wen considering whether
or not a particular price indication is nmisleading, the parties can refer to a
statutory Code of Conduct approved by the Secretary of State in 1988.
Paragraph 1.6.3 (c) advises traders not to use a recomrended price in a
conparison unless “the price is not significantly higher than prices at which
the product is genuinely sold at the tine you first made the comparison”. In
ot her words, a deal er who says “Reconmended Retail Price XXX Pounds, my Price
is half less”, may be regarded as giving a msleading price indication and
thus commtting a crimnal offence under the Consumer Protection Act if that
recomended retail price is significantly higher than the prices at which the
goods are usually sold by other dealers.

120/ The Conpetition Act, 1986, Section 37.3 (4).

=

1/ Oficial Journal of the European Communities, No. L.377/16 of

31 Decenber 1980

122/ The Conpetition Act, 1986. Section 37.3 (6).
123/ Comment provided by the United States Governnent.
124/ FTC Decision of 18 April 1978. Information transmitted by the

Gover nnment of Japan.

125/ Cinzano and Cie. GrbH v. Jara Kaffee GrbH and Co. Deci sion of
2 February 1973.

21 Decenber 1976. The Comm ssion's decision was upheld by the European Court
of Justice inits ruling of 24 June 1978.

126/ Tepea B.V. v. E.C. Conm ssion, Case 28/ 77; Conmm ssion decision of

=

7/ Judgenent given on 10 October 1978, Case 3/78: (1978) ECR 1823.

128/ Decisions “Tetra Pak” of 22 July 1991 and “Hilti” of
22 Decenber 1987. They where confirned by, respectively, the Court of First
I nstance Judgenent of 6 October 1994, and Judgenent of the Court of Justice of

the European Comunities of 2 March 1994,

129/ Comment provided by the United States Governnent.
130/ Concerning unilateral refusals to deal, see: United States v.

Colgate & Co., Suprene Court of the United States, 1919. 250 US. 300,

39 S.CT. 465, 53 1.Ed. 992, 7 A'L.R 443. Also: United States v. Schrader's

Son Inc., 252 U. S. 85, 40 S.CT. 251, 64 L.Ed. 471 (1920).
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131/ Comment provided by the United States Governnent.
132/ The United States Supreme Court had defined tying arrangenents as:

“an agreement by a party to sell one product but only on the condition that

the buyer al so purchase a different (or tied) product, or at |east agrees that

he will not purchase that product from any other supplier”. Northern Pac. Ry.
v. United States, 356 U.S. 1, 5-6, 78 S.Ct. 514, 518, 2 L.Ed.ed 545 (1958).
Also it has stated that: “the usual tying contract forces the custoner to

take a product or brand he does not necessarily want in order to secure one
whi ch he does desire. Because such an arrangenment is inherently
anti-conpetitive, we (the Suprenme Court) have held that its use by an
established conpany is likely 'substantially to | essen conpetition' although a
relatively small anmount of commerce is affected.” Brown Shoe Co. v.

United States, 370 U. S. 294, 330, 82 S.Ct. 1502, 1926, 8 L.Ed. 2d 510 (1962).

133/ For a discussion of tied purchasing in its various forms and the
| egal situation in various countries, see: UNCTAD, “Tied purchasing”
(TD/ B/ RBP/ 18) .

134/ H R 4972, anending Section 271 (d) of the Patent Act.
3

135/ Odinance N° 95-06 of 25 January 1995 on Conpetition. Article 7.
136/ Act No. LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. Article 21 (f).

137/ Law of Mngolia on Prohibiting Unfair Conpetition. Article 4 (5).
138/ Federal Law on Cartels and other Restrictions to Conpetition of
6 Cctober 1995. (cart, RS 251, FF 1995 | 472. Article 7 (f)).

139/ MERCOSUR/ CMC/ N° 21/94, Decision on protection of conpetition

Annex, Article 4 (d).

140/ 1t should be noted that nerger control is presented here as in the
Set, under the concept of “abuse of a dom nant position”. Another alternative
woul d be to have a separate article on nmerger control that would focus nore
precisely on the concern that nergers should not be permtted to create or
enhance market power or to facilitate its exercise. The alternative text on
Merger Control could read as foll ows:

POSSI BLE ELEMENTS FOR A SEPARATE ARTI CLE ON MERGER CONTROL

l. Notification by acquiring party or merging parties

(a) An acquiring party or merging party obtaining a substantial share
of a significant enterprise doing business within the jurisdiction could be
conpel l ed, or provided with incentives, to notify such acquisition or merger
to the Adm nistering Authority.

(b) Si ze of transaction standards, such as price paid and percentage
of ownership obtained, could be used to avoid reviewi ng conpetitively
uni nportant transactions.
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(c) Notification rules might require description of the products,
servi ces, markets and revenues of the enterprises involved, and subm ssion of
basi ¢ documents relating to the transaction

1. Subst antive standards

(a) Acqui sitions of mergers could be subject to being prevented or
undone whenever they are likely to | essen conpetition substantially in a line
of comrerce in the jurisdiction or in a significant market within the
jurisdiction.

(b) Acqui sitions or mergers mght be acceptable where the parties
prove that the acquiring party is the |east anti-conpetitive purchaser for a
hopel essly failing enterprise.

I1l. Prelimnary renedy, investigation and pernmanent renedies

(a) It could be provided that the authority can halt a merger or
acquisition for a short tine (i.e. 30 days) while it decides whether to
conduct a full investigation, and for a sonewhat |onger time (i.e. 90 days)
until it receives all information relevant to evaluating the probable
anti-conpetitive effects of the transaction

(b) The authority could be enpowered to demand docunents and testinony
fromthe parties and fromenterprises in the affected Iines of commerce, with
the parties losing additional time if their response is |ate.

(c) If the transaction is considered anti-conpetitive in terns of the
| egal standard, and if a full hearing before a tribunal results in a finding
agai nst the transaction, a pernanent order against the transaction could be
ordered, or if it has already been conpleted, divestiture of sufficient assets
to remedy the conpetitive problem m ght be ordered

141/ Information provided by the Conm ssion of the European Comunities.
Council Regul ation (EEC) No. 4064/89 of 21 Decenber 1989 on the control of
concentrations between undertakings. O L395, 30 Decenber 1989. p. 1. In
particular article 1.

=

2/ Council Regulation (EEC) No. 4064/89 of Decenber 1989 on the contro

of concentrations between undertakings. QJ L 395, 30 Decenber 1989.

mergers, takeovers, joint ventures and other acquisitions of control, and its
effects on international markets, in particular the markets of devel oping
countries, see TD/ B/ RBP/ 80/ Rev. 1.

143/ For a detailed analysis of the concentration of market power through

=

44/ Provisions concerning the referral to the conpetent authorities of

t he nbers States are considered in article 9 of Council Regul ation 4064/ 89.

145/ For exanple, the Korean Fair Trade Ofice held illegal an

acqui sition conbining a conpany with 54 per cent of the PVC stabilizer narket
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and anot her conpany with 19 per cent of the same market. The acquiring
conmpany was ordered to dispose of the stock. 1n re Dong Yang Chem ca
I ndustrial Co., 1 KFTC 153. 13 January 1982.

146/ Under the United States experience, conglonerate nergers are highly
unlikely to pose conpetitive problenms (comment subnmitted by the United States
Governnent). In the United Kingdom it is unlikely that the nmerger would be
referred if there were no overlap in any market (coment transmitted by the
Governnment of the United Kingdon.

147/ For a full account of these cases, see TD/ B/ RBP/ 48, paras. 12-22
148/ The United States firmG|llette acquired 100 per cent of W] Kkinson

Sword, a United Kingdom conpany, with the exception of the European Union and

United States based activities. Because of merger control regulations in the

Eur opean Union and the United States, Gllette had so far acquired only a

22.9 per cent non-voting capital participation in Eem and Holding N. V., a

Net herl ands firm and sol e sharehol der of W1 kinson Sword Europe, acconpani ed,

however, by additional agreenents providing for a conpetitively significant

i nfluence on Eeml and and consequently also on WI ki nson Sword Europe.

Gllette and WI kinson are the worl dwi de | argest manufacturers of wet-shaving

products, including razor blades and razors, the relevant product market as

defined by all authorities involved. Although the market shares of both firmns

varied fromcountry to country, they held in nost rel evant geographica

markets the two | eading positions. |In many West European countries, Gllette

and W1 ki nson accounted for a conbi ned market share of around 90 per cent. In

March 1993, Eeml and di sposed of its WIkinson Sword business to Warner Lanbert

and retransferred the trademarks and business in various non-EU countries.

The transactions described led to the initiation of conpetition proceedings in

14 jurisdictions worldwi de. The case illustrates particularly well the

probl ems which can be raised by international cases owing to the fact that

they nmay cause conpetitive effects in many countries and consequently lead to

as many conpetition proceedi ngs under different laws. For the enterprises

concerned, as well as for the adm nistrations involved, such cases may inply

an extremely costly operation in terns of human and financial resources.

Qovi ously, these problens woul d not exist if such cases could be dealt with

under one |l aw by one authority. As such authority does not exist, close

cooperation anong the conpetition authorities appears to be in the interest of

both the participating firms and the conpetition authorities involved. For

additi onal cases, see: Restrictive business practices that have an effect in

nmore than one country, in particular devel oping and other countries, with

overall conclusions regarding the issues raised by these cases (UNCTAD

TD/ RBP/ CONF. 4/ 6) .

149/ Note that under United Kingdom | aw, interlocking directorships,
al one, would not give rise to a nerger situation. Interlocking directorship
wi t hout substantial cross-share holdings are nore likely to give rise to

restrictive agreenents than nergers. Comment submitted by the Governnent of

the United Ki ngdom
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150/ The situation has to be considered not only at the |evel of
directors. In the United States it is illegal not only for a conpany to have
one of its directors serve also as a director of a conpetitor, but also for it
to have one of its corporate officers serve as a director of a conpetitor

151/ General Assenbly resolution 39/248 of 9 April 1995.

152/ 1d. Section 15

153/ Information provided by the Swedi sh Governnent.
154/ The Monopolies and Restrictive Trade Practices O di nance (anended),
June 1980.

155/ Decree 2153 of 30 Decenber 1992, on the Superintendency of |ndustry
and Commerce. Article 3. The Superintendency is also responsible for the
adm nistration of the follow ng |egislation: patents, trademarks, consuner
protection, chanbers of conmmerce, technical standards and netrol ogy.

156/ Decree Law No. 25868. Law creating the National Institute for the
Saf eguard of Conpetition and the Protection of Intellectual Property
(I NDECOPI'). Article 2. | NDECOPI is also responsible for the admnistration
of the following l|egislation: dunping and subsidi es, consuner protection
advertising, unfair conpetition, netrology, quality control and non-custom
barriers, bankruptcy procedures, trademarks, patents, plant varieties,
appel l ations of origin and transfer of technol ogy.

157/ Law 22.262 for the Safeguarding of Conpetition. Article 7.
5

158/ Decree 511 from 27 Cctober 1980. Reference to Legislative

Decree 2.760. Article 16.

159/ Legislative Decree No. 701 Agai nst Monopolistic, Controlist and
Restrictive Practices Affecting Free Conpetition, 1992. Article 10.

160/ Law 8884 of 11 June 1994 on Changes to the Adm nistrative Econom c
Protection Council.

161/ Act No LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. Article 40.

162/ Rules for the Protection of Conpetition and the Market.
Article 10 (3).

163/ Federal Law on Econom c Conpetition, 1992. Article 26 (ii), second
paragraph. This provision was devel oped by the Internal Rules of the Federa
Conpetition Comm ssion from 12 Cctober 1993. Article 33.

164/ Federal Law on Economi c Conpetition, 1992. Article 27.

165/ Act No. LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. Article 38 (3) (d).
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166/ Price Fixing and Anti-Mnopoly Act, B.E 2522 (1979).

Section 12 (6).

167/ Law of 2 Septenber 1993 of the People's Republic of China for
Countering Unfair Conpetition. Article 32.

168/ Comment transnmitted by the Governnment of the United States.

6
169/ Law No. 8884 of 11 June 1994. Article 14. XI V.

=

70/ 1bid., Section 16 (2).

171/ Decree-Law No. 371/93 of 29 October 1993 on the Protection and
Promoti on of Conpetition. Articles 13 (1) (c) and 13 (2).

172/ Royal Decree 157/192 of 21 February 1992. Chapter |11, articles 19
to 23.

173/ Ordi nance 86-1243 of 1 Decenber 1986 on the Liberalization of Prices

and nmpetition. Article 44.

=

74/ Statute of 15 November 1991 on the Organi zation and Activities of

t he Conmi ssion for the Protection of Conpetition. Article 4 (3).

175/ Decree-Law No. 371/93 of 29 COctober 1993 on Protection and Pronotion
of Competition. Article 13 (1) (b), (c) and (d).

176/ Law 16/1989 of 17 July for the Protection of Conpetition
Article 26. Additional information on this matter can be found at: Tribuna
de Defensa de | a Conpetencia. Menoria 1992, p. 66.

=

7/ Federal Law on Econonic Conpetition, 1992. Article 24 (V) and (VI).

178/ Law on the Safeguardi ng of Econom c Conpetition. Article 50 (b).
79/ Federal Law on Economic Conpetition, 1992. Article 31, para. 2; and

Internal Rules of the Federal Commission for Conmpetition of 12 Cctober 1993.
Article 34.

180/ Act 65 of 11 June 1993 relating to Conpetition in Conmercial
Activity. Section 6-2 (Securing of Evidence).

181/ Decree-Law No. 371/93 of 29 COctober 1993 on Protection and Pronotion
of Conpetition. Article 19.

182/ Federal Law on Cartels and other Restrictions on Conpetition of 6
Cctober 1995 (Cart. RS 251, FF 1995 | 472. Article 25).

183/ Legislative Decree No. 701 Agai nst Monopolistic, Controlist and
Restrictive Practices Affecting Free Conpetition, 1992. Article 23.
(I'nformation provided by the Peruvian Covernnent.)

184/ Information provided by the Comm ssion of the European Comrunities.
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185/ H R 29, Antitrust Anendnent Act of 1990.
186/ 60 BNA ATRR 459.
187/ Information provided by the United States Government.

188/ Act No. LVII of 1996 on the Prohibition of Unfair and Restrictive
Mar ket Practices. Article 72 (1) (c) and 72 (2).

189/ In re Samsung El ectronics Conpany, 4 KFTC 58. 26 Decenber 1984.
90/ Odinance 86-1243 of 1 Decenber 1986 on Liberalization of Prices and

Conpetition. Articles 12 and 15.

191/ Federal Law on Econonic Conpetition, 1992. Article 35 (I).

91
192/ Information provided by the Government of the United States. It is
to be noted that in the United States, divestiture is considered as a
“structural renedy”, requiring sone dismantling or sale of the corporate
structure or property which contributed to the continuing restraint of trade,

nonopol i zati on or acquisition. Structural relief can be subdivided into three

categories known as the “Three Ds”: dissolution, divestiture and divorcement.
“Dissolution” is generally used to refer to a situation where the dissolving
of an allegedly illegal conbination or association is involved; it may include

the use of divestiture and divorcenent as nethods of achieving that end.
“Divestiture” refers to situations where the defendants are required to divest
t hemsel ves of property, securities or other assets. “Divorcement” is a term
commonly used to indicate the effect of a decree where certain types of
divestiture are ordered; it is especially applicable to cases where the

pur pose of the proceeding is to secure relief against antitrust abuses flow ng
fromintegrated ownership or control (such as vertical integration of

manuf acturi ng and distribution functions or integration of production and sale
of diversified products unrelated in use or function). These renedies are not
created in express terns by statute. But Section 4 of the Sherman Act and
Section 5 of the Cl ayton Act enpower the Attorney-General to institute
proceedings in equity to “prevent and restrain violations of the antitrust

| aws”, and provide that “Such proceedi ngs nay be by way of petition setting
forth the case and praying that such violation shall be enjoined otherw se
prohi bi ted” (Enphasis supplied). Further, aside fromthese general statutory
aut hori zations, the essence of equity jurisdiction is the power of the court
to mould the decree to the necessities of the particular case. Thus,

i nvocati on by the Governnent of the general authority of a court of equity
under Sherman or Clayton Acts enables the court to exercise wide discretion in
framing its decree so as to give effective and adequate relief. Chesterfield
Oppenheim Weston and McCarthy, Federal Antitrust Laws, West Publishing Co.
1981, pp. 1042-43.

193/ Comment subnitted by the Government of the United Ki ngdom

194/ Law on Conpetition, 1992. Article 14 concerning appeal s agai nst
decisions of the Institution of Price and Conmpetition. It is to point out
that the | aw establishes that appeals to court shall not suspend conpliance

with directions and decisions, unless the court stipulates otherw se.
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195/ Law of 30 May 1995 on Conpetition and the Linmitation of Monopolistic
Activity in Commodity Markets. Article 28 on procedure for appealing against
deci sions of the Anti-Mnopoly Committee.

196/ Decree 2153 of 30 Decenber 1992, on the Superintendency of Industry
and Commerce. Article 52, fifth paragraph.

197/ Decree-Law No. 371/93 of 29 October 1993 on Protection and Pronotion

97
of Conpetition. Articles 28 and 35.

[oe]

198/ Comment transnmitted by the Governnent of the United States.
19

mentioned in Sections 60 and 61 of the Act mmy decisions taken by the Swedish
Conpetition Authority be appealed to the Stockholm City Court.

9/ Section 62 of the Conpetition Act, 1993. Only in those cases

200/ Law of 30 May 1995 on Conpetition and the Limtation of Monopolistic
Activity in Goods Markets, article 28.

201/ Trade Practices Tribunal.

202/ Appeal Tribunal appointed by the Mnister of Comerce.

203/ Restrictive Trade Practices Tribunal.

204/ Tribunal for the Defence of Conpetition and Intellectual Property.
205/ Court for the Protection of Conpetition.

206/ See the Hart-Scott-Rodino Antitrust |nprovenent Act of 1976, with
respect to the United States.

207/ Federal Law on Econonic Conpetition, 1992, article 38.

208/ Legislative Decree Against Mnopolistic, Controlist and Restrictive

Practices Affecting Free Conpetition. Article 25.

209/ Law to Pronpte and Protect the Exercise of Free Conpetition.

Article 55.



