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NOTE

UNCTAD serves as the focal point within the United Nations Secretariat for all matters
related to competition policy. UNCTAD seeks to further the understanding of the nature of
competition law and policy and its contribution to development and to create an enabling
environment for an efficient functioning of markets.

UNCTAD's work is carried out through intergovernmental deliberations, capacity-building
activities, policy advice, and research and analysis on the interface between competition
policy and development.

UNCTAD's work on competition law and policies fals within the framework of the Set of
Multilaterally Agreed Principles and Rules for the Control of Restrictive Business Practices
(the “United Nations Set of Principles and Rules on Competition”), adopted by the General
Assembly in 1980. The set seeks, inter alia, to assist developing countries in adopting and
enforcing effective competition law and policy that are suited to their development needs and
economic situation.

The designations employed and the presentation of the material do not imply the expression
of any opinion on the part of the United Nations concerning the legal status of any country,
territory, city or area, or of authorities or concerning the delimitation of its frontiers or
boundaries.

Materia in this publication may be freely quoted or reprinted, but acknowledgement is
requested, together with a copy of the publication containing the quotation or reprint to be
sent to the UNCTAD secretariat.

This document has been reproduced without formal editing.
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Executive summary

The Voluntary Peer Reviews of competition law and policy (PRCs) are one of the
core activities of the United Nations Conference on Trade and Development (UNCTAD) and
fall within the scope of The United Nations Set of Principles and Rules on Competition.
UNCTAD Voluntary Peer Review mechanism was first carried out in 2005 and as such, will
celebrate its 10" anniversary in 2015. To assess the value and impact of UNCTAD Voluntary
Peer Reviews, UNCTAD commissioned this external and independent ex post evaluation of
the reviews, with particular focus on the strength of implementation of the recommendations
formulated in these Peer Reviews.

UNCTAD's work on competition law and policies is closaly linked with development
policies for partner countries, with a strong focus on developing countries. In order for these
countries to better benefit from increased competition, open markets enhance consumer
welfare and form attractive investment regimes, UNCTAD initiated the Peer Review
Mechanism, which has become one of the most appreciated parts of UNCTAD's work in the
field of competition law and policy.

This report covers six countries or regional organisations that participated in
UNCTAD Voluntary Peer Review Mechanism between 2005 and 2009, and that were not
thoroughly covered by a complementary report to this one.* The countries and entities that are
subject to an in-depth analysis for this report are: Kenya, Jamaica, Tunisia, the Western
African Economic and Monetary Union (“WAEMU?”), Costa Rica and Indonesia. The purpose
of the report is to systematically and objectively assess and identify the strengths, weaknesses
and outcomes of the Peer Review Mechanism and the associated Peer Review Report.

This report uses a multifaceted approach to triangulate and cross-check all available
information and data in order to reach robust, well-founded and objective findings and
conclusions. The methodology used consisted of, inter alia, desk review; content anaysis of
the Peer Review Reports and other relevant UNCTAD documents; content analysis of the
responses of national competition authorities to a detailed questionnaire; and telephone
interviews with both UNCTAD staff and direct beneficiaries of the Peer Review Mechanism
in the reviewed countries.

In order to provide a comprehensive overview of the effectiveness and impact of
UNCTAD Peer Review Mechanism, the mechanism has been assessed both generally and at
the level of the particular recommendations made in the Peer Review Reports

The PRC has been regarded as highly relevant both to the configuration of the process
in general and to the issue of the report. Due to UNCTAD's experience with interfaces
between competition policies and development matters, the Peer Review is considered by all
respondents as well-tailored to the needs of developing countries.

An analysis of the concrete implementation of the particular recommendations madein
the framework of the Peer Reviews is also an important and crucial part of this report.

1 L. Mdlikyan, "External Evaluation — UNCTAD's Development Account 7th Tranche Project 'Strengthening
capacities in developing countries for the effective enforcement of competition law to minimize constraints to
economic productivity™, Report to the General Secretariat of UNCTAD, 31 March 2014.
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Comparing the different levels and intensities of implementation of the recommendations
between the chosen reviewed countries alows us to pinpoint the deficiencies of the Peer
Review Mechanism and to identify ways to bridge the gaps. For the sake of clarity and to ease
comparison, recommendations were classified in five categories. recommendations relating to
merger review; recommendations relating to competition advocacy; recommendations relating
to the investigative powers of the Competition Agencies; recommendations relating to the
prioritisation of cases; and recommendations relating to the deterrent power of sanctions for
breaches of competition law. Overall, recommendations across all categories have been
significantly implemented. For countries that were the subject of the first Peer Reviews in
2005, the implementation of recommendations has not been as successful as with countries
that have been peer reviewed more recently (i.e. in term of this report, Costa Rica and
Indonesia). Often due to the need to amend legislations and to advocate for legal changes,
which is atime-consuming and lengthy process, the implementation of recommendations has
often been delayed and takes place several years after the countries have been reviewed.

For the sake of completeness, follow-up activities to the Peer Review Report are
discussed in a separate section of this report. Respondents indicate that follow-up activities,
consisting of the dissemination of the results of the Peer Review, capacity-building and
technical assistance, were paramount for competition agencies. These follow-up activities
were very effective in giving competition agencies greater public visibility, with both national
and international stakeholders. They also complement the limited capacity-building and
training activities of the competition agencies themselves, due to scarce resources, which
enable competition agencies to speed up the implementation of the recommendations.






. Introduction

The United Nations Conference on Trade and Development (UNCTAD) has attached a
particular importance to Voluntary Peer Reviews of competition law and policy (PRC).
UNCTAD's PRC fdl within the broader framework of the Set of Multilateraly Agreed
Principles and Rules for the Control of Restrictive Business Practices (“ The United Nations
set of Principles and Rules on Competition”), adopted by the General Assembly in 1980.2

Peer Reviews of competition law and policy are conducted by competition policy
experts from both developing and developed countries and aim to provide technical assistance
in the implementation and formulation of competition law and policies. UNCTAD's PRC is
characterised by a focus on developing countries and examines the consequences of
competition law on the economic development of such countries. The Peer Review Reports
are delivered on the occasion of the annual session of the Intergovernmental Group of Experts
(IGE), held in Geneva.

UNCTAD's PRC on competition law and policy was first carried out in 2005 and will
celebrate its 10" anniversary in 2015. To mark this occasion, UNCTAD has ordered an
external evaluation in order to assess the impact of the Peer Reviews performed throughout
the last 10 years. It is indeed of utmost importance for UNCTAD to analyse the current
situation of competition law and policies, and to track compliance with the recommendations
made in the framework of the Peer Review for the reviewed countries.

The purpose of this report is to assess UNCTAD PRC's in a systematic and objective
manner, in order to identify how the mechanism can be improved in terms of design, project
management, implementation and effectiveness. Tracking the successful implementation of
the recommendations made in the framework of the PRCs is indeed a good indicator as to the
relevance of the mechanism itself.

The report is organized as follows: Part 11 informs about the design, effectiveness and
configuration of UNCTAD Peer Review Mechanism; Part Il analyses the categories of
recommendations addressed to the reviewed countries; Part 1V contains an extensive and
detailed analysis, for each reviewed country, of every category of recommendation that was
set out in the corresponding Peer Review Reports; and Part VV concludes.

2 UNCTAD, "The United Nations set of Principles and Rules on Competition”, TD/RBP/CONF/10/Rev.2,
available at: http://unctad.org/en/docs/tdrbpconf10r2.en.pdf (retrieved on 8 November 2014).
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1. Short Description of UNCTAD Voluntary Peer Review for
competition law and policy

2.1 Configuration of the UNCTAD Peer Review Process

The Peer Review process entails several stages, which can be summarised in three
major steps.

The first stage consists of a consultation phase, which involves the production of a
Peer Review Report after thorough analysis of the reviewed country’s competition law and
policies.

The second step is an assessment phase, during which the Peer Review Report is
delivered and the beneficiary country and a formal panel of reviewers work together to shed
light on the issues a hand. The reviewing panel has an advisory role and assists the
beneficiary country to address the weaknesses pointed out by the Peer Review Report.
Dissemination events also held in the beneficiary country.

The third step of the Peer Review Mechanism is the post assessment phase, during
which areas and issues for possible improvement are pinpointed. The beneficiary country,
with the assistance of UNCTAD, prepares a technical assistance and capacity building project
proposal consisting of activities designed to fulfil the recommendations of the Peer Review
Report. A specific session is held to look into the needs of the beneficiary country’s
competition agency in terms of capacity-building and the ways in which UNCTAD can
provide assistance — in terms of design, implementation and review of technical assistance —
to contribute in meeting these needs.

2.2 Relevance of UNCTAD Peer Review Mechanism as a tool for cooperation and
development

UNCTAD's work on competition law and policies is inter alia to ensure that
competition law and open-market rules are applied, especially in developing countries.
Indeed, consistent with UNCTAD's philosophy and role, the focus is set on developing and
transition economies due to the important role competition law plays in the development of
economies and the limiting effect anti-competitive practices can have on effective economic
devel opment.

UNCTAD has longstanding experience of working with competition authorities in
developing countries and takes a development perspective when conducting competition
policy Peer Review. All respondents were aware of peer reviews conducted by other
international organisations or agencies (e.g. OECD) and other capacity-building and technical
assistance projects related to competition law (e.g. ICN). Although acknowledging the
relevance of these other tools, amajority of respondents stated that the strength of UNCTAD's
Peer Reviewsresides in the fact that it is more targeted to devel oping countries.



Further, UNCTAD has initiated Voluntary Peer Reviews as a tool for its capacity-
building projects.® Peer Reviews have become one of the core activities of UNCTAD's work
in competition law and policy.

Typicaly the key element to ensuring the effectiveness of the peer review is peer
pressure, i.e. the pressure exerted upon the beneficiary country by other countries. Moreover,
countries ready to undergo such an in-depth assessment as the peer review may benefit from
taking an increasingly positive attitude in terms of public opinion and civil society, which
may also act as an impetus for countries to volunteer. The mere fact that the peer review is
undergone on a voluntary basis also contributes to it being more effective, as there is a
willingness to bring about changes and make improvements. Through the combination of
these different factors, the peer review realy is a way to build-up incentives for improved
competition law and policy.

More concretely, one may ask the question of the effectiveness of UNCTAD's Peer
Review in particular. Indeed, a widespread concern for UNCTAD is the actual effectiveness
of the peer review in ensuring quality recommendations and efficient improvements of the
beneficiary country’s competition policy and law. The effectiveness of the peer review can be
measured against severa factors. These include capacity building, the quality of the technical
assistance, the adoption and implementation of the recommendations, and the place, role and
visibility of competition law and policy inside the beneficiary country.

Countries turn to the UNCTAD PRC for severa particular reasons. Some respondents
indicate that the decision to participate to UNCTAD's Peer Review was linked with the will
for political, legidative and economic changes in their countries. In case of the Komisi
Pengawas Persaingan Usaha (Competition authority of Indonesia, hereinafter “KPPU”), the
Peer Review was an instrument to acquire deeper knowledge and expertise that could be used
in the drafting process of the amendment on the Indonesian Competition Law, which was then
ongoing.* In Tunisia, the Peer Review coincided with the strengthening of economic
liberalisation measures in the country and so it an accompanying role for these measures to be
put in place.” The Fair Trading Commission of Jamaica (FTC) of Jamaica stated that, being
aware of the weaknesses in legisative instruments as well as operational procedures, the Peer
Review seemed an interesting path to highlight which measures ought to be taken to fill the
gaps in the design and implementation of competition law and policies.® Also in Kenya, the
Government acknowledged the need to modernise the then existing competition law and
recognised the benefits that UNCTAD's Peer Review could bring for this delicate exercise.’

For several respondents, the need to gain international acknowledgment also played a
key driving factor to approach UNCTAD and undergo the Peer Review.?

® UNCTAD, “Review of capacity-building and technical assistance in competition law and policy”,
TD/B/C.I/CLP/30, 24 April 2014, available at:

http://unctad.org/meetings/en/Sessional Documents/ciclpd30_en.pdf (retrieved on 18 November 2014), page 6.

* Reply of Indonesia to the Questionnaire to competition law experts, Question 15 and 16.

> Reply of Tunisiato the Questionnaire to competition law experts, Question 15 and 16.

® Reply of Jamaica to the Questionnaire to competition law experts, Question 15 and 16.

" Reply of Kenyato the Questionnaire to competition law experts, Question 15 and 16.

8 Reply of Indonesia to the Questionnaire to competition law experts, Question 15.
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Building national awareness of competition law and policy and its benefits for society,
as well as the role and functions of the competition agency, were mentioned as decisive
factors for participating in UNCTAD's Peer Review.’

In light of the above, UNCTAD's Peer Review Process is considered by all
respondents as a preeminent tool to enhance competition law and policy in their countries.
Due to UNCTAD's longstanding experience in working with competition authorities in
developing countries and its particular development perspective, the PRCs bring an added-
value to the interactions between competition policies and their development dimension. The
specific configuration of UNCTAD's Peer Review Process is one of the reasons why countries
arewilling to voluntarily undergo the mechanism.

II1.  Comparativeanalysis & Findings of the PRC’srecommendations

Since 2005, 18 countries have undergone UNCTAD's Voluntary Peer Review
mechanism. This report focusses on 6 of those reviews. Kenya, Jamaica, Tunisia, Costa Rica,
Indonesia and the West African Economic and Monetary Union, Benin and Senegal. A second
external evaluation, conducted earlier in 2014, addressed the other countries™ and should be
read as a complement to this report.

The overall level of implementation of the recommendations made in the framework
of UNCTAD's Peer Review is rather satisfying - approximately 50% of the recommendations
were taken on board by the various reviewed countries and their competition agencies.™
Following the Peer Review Report, competition agencies engaged in an advocacy process
towards their governments to make sure that the recommendations were taken into account.
Most countries, having undergone UNCTAD's PRC, made efforts towards a genuine
implementation of the recommendations and amended or completed their competition
legislation and policies.

As the PRC is tailored to the peculiarities of the different reviewed countries, the
recommendations stemming from the PRC Report are diverse and heterogeneous. However
for the purpose of this analysis and to ease comparison, a classification of the categories of
recommendations has been made.

A first section analyses the views of the reviewed countries on the Peer Review
Mechanism and Report in genera and a second section deals, in a comparative way, with the
selected (five) categories of recommendations that are to be found in the different Peer
Review Reports.

° Replies of Indonesia, Jamaica, Tunisia, Costa Rica to the Questionnaire to competition law experts, Question
15.

101 . Mélikyan, "External Evaluation — UNCTAD's Development Account 7th Tranche Project 'Strengthening
capacities in developing countries for the effective enforcement of competition law to minimize constraints to
economic productivity™, Report to the General Secretariat of the UNCTAD, 31 March 2014.

" When counting the substantially implemented as well as the implemented recommendations, 18 out of the 36
overall recommendations for all the reviewed countries were put into practice by the relevant stakeholders.
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3.1 The Peer Review mechanism and report in general

Regarding the design of the PRC in itself, experts indicated that the several stages of
the Peer Review were suited and adapted to the purpose of the mechanism. The majority of
respondents find that the PRC is comprehensive and covers a large part of relevant areas,
namely legislation, administrative aspects related to competition law and policy, operational
issues, investigative powers of competition agencies and their general decision-making
procedures.™ It is considered by most of the respondents that the PRC overall and as awhole
contributes to strengthen competition law and policy as well as the role of the competition
agencies, in particular thanks to the analytica and critical method used to issue
recommendations.”® Moreover, respondents acknowledged the advantage of the PRC for
taking the development aspects of competition law and policy, as well as the specificities of
developing countries, into account.™

However some respondents mentioned some shortcomings of the PRC that should be
addressed by UNCTAD in order to enhance the effectiveness of the mechanism in general.
For some respondents one of the weaknesses of the Peer Review resides in the fact that it
tends to approach competition laws and policies of reviewed countries from a technical point
of view only.™ While technical assistance is paramount in supporting the countries with the
implementation of the recommendations, reviewed countries note that due to its technical
perspective the PRC itself has a lack of understanding of the fact that not every problem can
be solved by technical assistance. This is particularly the problem when the implementation
and enforcement issues and limits that a competition agency is facing stem from the
ingtitutional framework of competition law and policy and depends very much on the political
will in the country.*® Respondents therefore indicate that UNCTAD should not only approach
the implementation and follow-up of the Peer Review from a technical point of view but also
include more advocacy activities towards the Governments of the reviewed countries to
ensure that the recommendations will be backed up efficiently by political will.

In addition, a contrast between the respondents as to the quality of the
recommendations set out in the Peer Review Report has been detected. While most
respondents find that UNCTAD's Peer Review Report contains concrete, clear and detailed
recommendations, others state that the level of detail and practicality of the recommendations
should be further strengthened by UNCTAD.’

In general, experts indicated that the Peer Review Report didn’t take into account the
time needed for competition authorities and reviewed countries in general to implement the
recommendations.™® It should be kept in mind when designing the Peer Review Report, that
changes and amendments in competition law and policies are a time-consuming exercise and

12 See replies of Jamaica, Costa Rica, Tunisia, Kenya to the Questionnaire to competition law experts, Question
13.

3 See replies of Costa Rica to the Questionnaire to competition law experts, Question 13 and 14, Replies of
Tunisia to the Questionnaire to competition law experts, Question 13 and 16, replies of Jamaica to the
Questionnaire to competition law experts, Question 13.

14 See replies of Tunisia, Jamaica to the Questionnaire to competition law experts, Question 13.

1> See replies of Indonesia to the Questionnaire to competition law experts, Question 13.

16 See replies of Indonesia to the Questionnaire to competition law experts, Question 13.

17 See replies of Kenya to the Questionnaire to competition law experts, Question 13.

18 See replies of Costa Rica, Jamaica, Kenya to the Questionnaire to competition law experts, Questions 13 to 16.
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require a lot of time to be concretely put in practice. Indeed, changes in legislation and or in
the institutional and judicial system of countries can only be materialized by going through
several — often time consuming — internal processes. The Peer Review Reports should take
this feature into account when drafting recommendations in order to ensure an efficient and
concrete matching with the reality. Therefore, alonger-term perspective when formulating the
recommendations of the Peer Review reports should be adopted.

Moreover, Indonesia noted that a disadvantage of UNCTAD's Peer Review was the
costs and expenses it entailed. According to the KPPU, the PRC is an expensive programme
to execute and the funding provided by UNCTAD for the implementation of the PRC is very
limited.”®.Finally and although this is part of the follow-up activities, the dissemination part of
the Peer Review has also been highlighted as an important feature for the reviewed countries
and their correspondent competition agencies (see section 3.3).

3.2 Specific recommendations

3.2.1 Recommendationsrelating to Merger Review

It appears that there is often a general misconception as to what purposes and benefits
merger control can achieve. Merger regulation is often seen by public opinion as preventing
growth and competitiveness of businesses. It is counterintuitive to think that competition law
is to be seen as "anti-merger” as its aim is not to prevent mergers per se but rather to ensure
that there remains a significant level of competition in the markets post-merger. In four of the
six analysed Peer Reviews, recommendations on merger control in the reviewed countries
were formulated.®In three of these four countries, the respondents indicated that the Peer
Review triggered materia reforms of merger regulations. The ambit of these reforms varies
from country to country. In Kenya and Indonesia, for instance, the Peer Review highlighted
inter alia the need to higher the thresholds for notification. This avoids the misallocation of
resources and enables the competition authorities to focus on the cases that would be more
likely to raise competition concerns. In both reviewed countries, the recommendations were
substantialy implemented. At the time the Peer Review took place, Costa Rica had a non-
mandatory merger notification system, which was complemented by an ex-post assessment of
the transaction and its effects through other competition rules. For Costa Rica the Comision
para Promover la Competencia (Competition authority of Costa Rica, hereinafter
“COPROCOM”) stated that this system undermined the effectiveness of its role in merger
review. COPROCOM indicated that the recommendations and findings made in the
framework of the Peer Review enabled it to leverage support of the Government and other
stakeholders for adopting new merger control provisions. Only one of the respondents,
Jamaica, did not take on board the recommendations as suggested by the Peer Review and
presently, thereis still no merger control.

19 See replies of Indonesia to the Questionnaire to competition law experts, Questions 13.
% Recommendations as regards merger control were made for Kenya, Jamaica, Costa Rica and Indonesia.
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3.2.2 Recommendations relating to competition advocacy

For all the reviewed countries, recommendations on the need to enhance competition
advocacy and to establish a genuine competition culture were formulated. Competition
advocacy is one of the core missions of competition agencies. It is especially important for
competition agencies in developing countries to communicate the benefits of competition to
the public and civil society, as the purposes of competition law and policies are not aways
properly understood or are not given a prominent role in policy debates?* However, it is
difficult for competition agencies to acquire sufficient influence and visibility to engage in
competition advocacy.

Overal, the Peer Review Reports urged the competition agencies to take an active role
in competition advocacy in order to create a genuine competition environment that is backed-
up by the public opinion. In general, the reviewed countries noted that the Peer Review had a
positive and stimulating effect for the implementation of measures and initiatives related to
competition advocacy. The Peer Review helped competition authorities to gain awareness and
recognition from the public in genera but also from other particular stakeholders such as
universities, media, judicia bodies, chambers of commerce, etc.?

In some countries a formal reference to the advocacy functions of the competition
agency has been inserted in legislative instruments.”® These functions also encompass the
possibility (or obligation in some cases) given to the competition authority to give opinions
and advices on various issues related to competition law and policies — such as government
policies, legidative instruments, legislative proposals, etc. By exercising such powers,
competition authorities develop their presence in the whole legidlative process, thus becoming
more visible in the public sphere.

3.2.3 Recommendations relating to the investigative powers of the Competition Agencies

The quality of the enforcement activities of competition authorities is contingent on
the possibility for these authorities to conduct effective and efficient investigations.
Legiglative provisions should clearly list which investigative tools a competition authority has
at its disposal to carry out its mandate. A clear statement in a legislative instrument ensures
both legal certainty, the principle of the protection of legitimate expectations and a good
administration to economic operators.

21 J. Clark, "Competition Advocacy: Challenges for Developing Countries’, OECD Journal: Competition Law
and Policy, 2004, vol. 6, issue 4, pages 69-80; International Competition Network, "Advocacy Toolkit - Part I:
Advocacy process and tools’, presented at the 10th Annual Conference of the ICN, The Hague, May 2011,
available at:

http://www.internati onal competitionnetwork.org/upl oads/library/doc745.pdf (retrieved on 28 November 2014);
UNCTAD, "Communication strategies of competition authorities as a tool for agency effectiveness',
TD/B/C.I/CLP/28, 28 April 2014, available at:

http://unctad.org/meetings/en/Sessional Documents/ciclpd28_en.pdf (retrieved on 10 January 2015).

%2 See replies from Jamaica, Tunisia, Costa Rica and Indonesia to the Questionnaire to competition law experts.
2 For instance, in Tunisia through Article 9 and 16(bis) of the Competition and Prices Act and in Kenya through
Paragraph 9(1)(c) of Competition Act No. 12 of 2010, asrevised in 2012.
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Recommendations suggesting a substantial broadening of the available investigative
tools to competition authorities were made in five out of the six countries assessed here. The
scope of the proposed measures varied from country to country and so does the concrete
implementation of the recommendations.

In some countries an amendment of competition rules has been adopted following
UNCTAD's Peer Review Report. In Costa Rica for instance, COPROCOM has been
empowered with wider-ranging investigative powers through the amendment of law 7472,
which took place in 2012. Indeed, dawn raids and inspections at companies premises are now
provided for in law 7472. In addition, leniency procedures have been put in place that benefit
both economic agents and COPROCOM, notably in the collection of evidence. It should also
be noted that in Tunisia there is currently a proposed amendment of the Competition and
Prices Act that contains severa provisions to strengthen leniency programmes for the
Council. This will address the recommendation concerning the need to solve difficulties
encountered in collecting information in the framework of competition investigations. In
Indonesia, a specific regulation relating to investigative powers has been issued in order to
enable the KPPU to suspend deadlines of investigations. This modification addressed one of
the concerns raised by the PRC, where it was found that the stringent time restrictions
impeded the KPPU in performing in-depth investigations and opportune economic anal yses.

In Jamaica, the Fair Competition Act (FCA) has not been amended since 2001,
whereas it was peer reviewed in 2005. Also in this case, the Peer Review identified
shortcomings as to the tools available to the FTC for the exercise of its mandate. While the
FTC has adopted severa guidelines to clarify its investigative processes and its capacity to
conduct investigations and market studies, an amendment of the FCA appears to be both
urgent and necessary.

3.2.4 Recommendations relating to the prioritisation of casesin order to allocate resources
efficiently

Prioritisation and efficient resource allocation are of utmost importance to ensure that
competition agencies can perform their functions effectively. Setting priorities is even more
significant in developing countries in particular because of the scarce resources that these
competition agencies have at their disposal.** Priority setting and efficient resource allocation
varies from one competition agency to another, depending on the functions they have been
empowered with and on the competition law mandate itself.>

Recommendations made in the framework of four out of six Peer Review Reports
suggested enhancing prioritisation of cases.

24 T Serebrisky, “What do we know about competition agencies in emerging and transition countries? Evidence
on workload, personnel, priority sectors, and training needs’, World Bank policy research working paper 3221,
(2004).

% UNCTAD secretariat, "Prioritization and resource allocation as a tool for agency effectiveness’, 26 April
2013, presented at the 13" session of the IGE on Competition Law and Policy, Geneva, 8-12 July 2013;
International Competition Network,, "Agency Effectiveness’, Competition Agency Practice Manual, March
2010.
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Some countries enshrined prioritisation of cases for the competition agency in law. In
the case of Indonesia, the Peer Review Report recommended a clear priority setting for anti-
competitive practices to the KPPU, so as to avoid overly focusing on anti-corruption cases. In
order to address UNCTAD's recommendations, the KPPU revised its guidelines on the
prioritisation of cases. The Case Handling Procedure was revised and the KPPU adopted the
Commission Regulation No 1/2010, which provides for a mechanism to filter cases. The
KPPU also indicated that priority cases will be those anti-competitive practices affecting the
overall economy and key sectors of the economy, eg. cartels, price fixing, abuse of
dominance, rather than cases concerning vertical tenders.?® The latter will be delegated to
other investigators, in cooperation with the anti-corruption units. In this way, the KPPU will
be able to limit its resources and allocate them efficiently to cases related to anti-competitive
practices in key economic sectors.

Priority setting can aso be done more informally, without a legal obligation, by the
competition authority. For Costa Rica, UNCTAD's Peer Review recommended that
COPROCOM focus its activities on key sectors of the economy, such as industrial raw
materials, energy, basic foods, medicines, health services and education. COPROCOM
addressed these recommendations through informal priority setting within the agency.
However, as COPROCOM is part of the Ministry of Economy but reports to both the Ministry
and the Competition Commission, it may be that the policy objectives set by these two
organisations are in contrast to each other. Priority setting may thus be challenging for
COPROCOM. In the case of Tunisia, the recommendations primarily outlined the need to
carry out sector-wide investigations as a matter of prioritisation. The Council for Competition
(Consell de la concurrence, hereinafter also “the Council”) has taken this on board and
installed internal case-prioritisation. In addition, sector-wide inquiries have been carried out,
namely in private health care, fast moving consumer goods (such as coffee and pastries), the
pharmacy industry and the telecommunications sector. However, the Council has the legal
obligation to declare a decision on every request of action that is submitted to its scrutiny.
This is a very time-consuming exercise and undermines the efforts of the Council to alocate
resourcesin an efficient way.

The Peer Review Report that assessed Jamaica’'s competition law and policy also
contained several recommendations regarding priority-setting. In the case of the FTC, the
recommendations were more targeted and related to the fact that the FTC put a too much
emphasis on the consumer protection aspects of competition law. At the time of the Peer
Review, 50% of the FTC’s resources were still allocated to consumer protection. The FTC
indicated that the Peer Review resulted in a certain shift of priorities and permitted the agency
to focus on the assessment of anti-competitive practices. Guidance in making this shift was
needed and provided by the Peer Review Report.

% The KPPU is constrained in setting up its priorities by other governmental policies and Goals. Law No.
25/2004 concerning National Development Planning System (NDPS) provides explanations relating to the
necessity of Mid-term National Development Planning (MNDP) and has been developed in parallel with the
Long-term National Development Planning (LNDP) 2005-2025. To this extent, al Ministries and State
Independent Agencies have to develop their strategies based on the MNDP and LNDP. See aso Indonesia’s
contribution to 13" session of the IGE on Competition Law and Policy, Geneva, 8-12 July 2013, “Roundtable
on: Prioritization and resource allocation as a tool for agency effectiveness’, avalable at:
http://unctad.org/meetings/en/Contribution/| GE2013 RT3 _Indonesia_en.pdf (retrieved on 8 November 2014).
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In the light of the above, some improvements as to prioritisation of cases and efficient
resource allocation have been implemented by the reviewed countries and their competition
agencies. Despite these efforts, some challenges persist and general prioritisation should still
be enhanced.

3.2.5 Recommendations relating to the deterrent power of sanctions for breaches of
competition law

In order to ensure the effective implementation and enforcement of competition law,
competition authorities should have at their disposa a variety of measures sanctioning
breaches of competition law. Sanctions imposed on economic operators for infringing
competition rules should be strict enough in order to ensure a genuine deterrent effect, both
for the contravening economic operator and for other market players, in order to incentivise
them to not engage in anti-competitive practices.’’ However, the fact that a sanction should
have a deterrent effect does not mean that no account should be taken as to their
proportionality.?® In addition, sanctions and pecuniary sanctions in particular should not be
excessive.

In Tunisia, Costa Rica and Indonesia, recommendations highlighted the need to
increase the level of the fines and to adopt alternatives to financial sanctions. In all of the
countries concerned by this category of recommendations, competition rules are currently
being reviewed to put a greater emphasis on penalties.

In the case of Tunisia, the proposed amendment provides for an increase of the fine
threshold from 5% to 10% of the infringing undertaking’s turnover achieved in Tunisia. The
maximum thresholds have also been strengthened and could now reach a financial sanction
ranging from 200 to 4000 dinars.

In Costa Rica, the reform of the legislative framework for competition law carried out
in 2012 did not include substantial amendments as regards the sanctions regime. However, a
recent amendment containing several provisions on sanctions for breach of competition law is
currently being reviewed by the Parliament and considers increasing the nominative amount
of monetary fines.

In Indonesia, an amendment of the Indonesia Competition Law (ICL) containing
sanction-related provisions has been proposed to the Parliament. The KPPU indicated that
such an amendment requires strong political support from the Government of the Republic of
Indonesia. Moreover the period during which the proposal for the adoption of the amending
legidlation was made, was characterized by the General Election of the President and the Vice
President, and the Genera Election of Members of the Parliament, which delayed its
adoption. The main problem that KPPU is currently facing is the negotiation and lobbying
process, which should be directed to the recently-elected President and the recently-elected
Members of the Parliament.

2" E. Combe, "Quelles sanctions contre les cartels? Une perspective économique”, Revue international de droit
économique, 2006/1, p. 11-46.

% p, Whelan, "Cartel Criminalization and the Challenge of ‘Moral Wrongfulness ", Oxford Law Journal, OUP,
2013, 33 (3), 535-561.
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From the above, it is clear that competition authorities advocate for stringent and
deterrent sanctions in order to discourage economic operators to engage in anti-competitive
behaviour. Although the Peer Review Reports for all the concerned countries emphasized the
importance of deterrent sanctions, until now none of the reviewed countries has implemented
the recommendations properly. It should however be noted that significant efforts are being
made as all three countries are currently in the process of amending and reviewing their
competition law and policies to take the recommendations on board.

3.3. Follow-up activities

Follow-up activities include the dissemination of the results of the Peer Review
Reports, as well as capacity-building and technical assistance from UNCTAD to reviewed
countries. These follow-up activities are an essential component of UNCTAD's Peer Review.

3.3.1. Dissemination of the results

The dissemination of the results of the Peer Review Reports and, in particular, of the
individual recommendations flowing from the Reports has aso been highlighted as an
important factor by all respondents. Indeed, the Peer Review Process and Report provide the
competition authorities and regulators with greater visibility, thus making it possible to
engage in a more effective competition advocacy process. This was very much needed for the
competition agencies, as confirmed by several respondents.

3.3.2. Capacity-building and technical assistance provided by UNCTAD

PRCs are a core activity of UNCTAD's work on technical assistance. To help
reviewed countries to implement the various recommendations of the Peer Review Report,
that give guidance on how the application and formulation of competition legislation can be
enhanced, UNCTAD organizes capacity-building, technical assistance and training activities
for the reviewed countries and their correspondent competition agencies. Thus, UNCTAD
contributes to building capacity of competition agencies in implementing their mandates and
exercise their functions.

In general, most respondents® took the view that the follow-up activities of the Peer
Review Report, in terms of capacity-building and technical assistance, should be
strengthened.

For some reviewed agencies capacity-building and technical assistance are strongly
intertwined and capacity building was seen as directly related to the technical assistance

% See replies from Kenya, Tunisia and Jamaica to the Questionnaire to competition law experts, Questions 13
and following. See replies from Indonesia and Tunisia to subseguent individual questionnaires. Costa Rica
benefited from the COMPAL programme thanks to which other technical assistance activities were offered to the
COPROCOM. Therefore, Costa Rica didn't make a specific statement regarding the need to strengthen technical
assistance and capacity-building in the framework of the PRC.
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provided by UNCTAD.* Others found that capacity building differs strongly from technical
assistance and took the view that capacity building was directly linked with the Peer Review
Process as awhole, rather than flowing from technical assistance.®

UNCTAD's Peer Review raised awareness of the need to provide other competition
law and policy stakeholders — such as judicial bodies empowered with the scrutiny of
breaches of competition law, private practitioners, Ministries, academia and universities,
journalists and the media in general — with capacity-building and training activities. The Peer
Review Reports incentivised these exercises and made training activities available to some of
these stakeholders. These were organised by UNCTAD, in cooperation with national
competition agencies, for both competition agency officials and other stakeholders, such as
the judiciary for instance.

UNCTAD organized numerous training activities for local officials and regional and
sub-regional cooperation activities in the reviewed countries, asillustrated by the table below.

Year of the Training of Regional and subregional

Peer Review local officials cooper ation activities
Country
Kenya 2005
Jamaica 2005 2006, 2007 2006
Tunisia 2006 2010
WAEMU 2007 2007
Costa Rica 2008 2006-2007
Indonesia 2009 2006, 2009 2006

Source: UNCTAD's Review of capacity-building and technical assistance in competition law and policy
(report)®

UNCTAD organized workshops on competition law and policy for the staff of the
competition agencies, including round-table discussions on these subjects. For the
organisation of such workshops, UNCTAD works closely with other national competition
agencies and stakeholders who have more significant experience in competition law and
policies than the reviewed agencies.®

% See replies from Jamaica and Tunisia to the Questionnaire to competition law experts. See further replies of
Tunisia to the subsequent individual questionnaires and replies of the WAEMU and Benin to the subsequent
individual questionnaires.

3 See replies from Indonesia to the Questionnaire to competition law experts, Questions 13 and following as
well as replies to the subsequent individual questionnaires.

¥ UNCTAD, “Review of capacity-building and technical assistance on competition law and policy”,
TD/RBP/CONF.7/7, 30 August 2010, available at: http://unctad.org/en/docs/tdrbpconf7d7_en.pdf (retrieved on
18 November 2014), page 15; UNCTAD, “Review of capacity-building and technical assistance on competition
law and policy”, TD/B/C.I/CLP/30, 24 April 2014, available at:

http://unctad.org/meetings/en/Sessional Documents/ciclpd30_en.pdf (retrieved on 18 November 2014).

% See for instance the workshops and round-table discussions held in Jakarta in April 2007, which were co-
organised by the KPPU, UNCTAD and the GTZ of Germany.
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Study-tours are also an important element of capacity-building. They enable an
enriching exchange of views on best practices between competition authorities and give the
opportunity for competition agencies of developing countries to deepen their knowledge of
competition law in general and of specific anti-competitive practices in particular.® The
purpose of study-tours resides also in the possibility to discuss internal organisation of
competition agencies and to seek advice on internal work practices and case allocation
methods.

The case of WAEMU is very illustrative on the ongoing and practical follow-up activities that
can be triggered by the PRC. Indeed, in order to assist WAEMU to implement the
recommendations suggested by the Peer review report, a Framework Agreement was signed
between WAEMU and UNCTAD in 2008.% Following the agreement, high level workshops
on institutional, legislative and procedural questions and issues were organised in severd
WAEMU member states. These consultations gave rise to the realisation of a report entitled
"Study on the revision of the institutional framework of the implementation of the WAEMU's
Community competition rules’, which was presented to WAEMU member states in April
2012. Consultations with member states followed the dissemination of the report and in 2013,
high level meetings between the member states' national experts took place in the margins of
UNCTAD's IGE.* The efforts made by WAEMU to formally address the recommendations
made in the framework of the PRC will have to be re-assessed once the final consultation
process on the new measures comes to an end and will be properly implemented by the
relevant WAEMU community and national stakeholders.*’

Consequently, countries having undergone the PRC can be provided with technical
assistance for the implementation of the recommendations stemming from the Peer Review
Report, which is especially valuable in developing countries where resources for competition
law and policy tend to be rather scarce. All respondents indicated that one of the main reasons
of undertaking UNCTAD's voluntary Peer Review isthe high level of the technical assistance
provided within that framework.

3.3.3. Further remarks:. a path for improvement

A maority of respondents indicated that implementing the recommendations as stated
in the Peer Review Reports was often a difficult task to realise, due to the lack of resources of
the agencies but aso due to the need to convince the Government — and the political
Authorities in general — to genuinely enforce the recommended measures. Recommendations
may therefore be hard to implement because of expectations that are too high regarding the
timeframe of the PRC in general and the implementation of the recommendations in
particular. The limited resources of competition agencies are also a factor that may delay a

3 See for instance the study-tour to the Swiss competition authority for the WAEMU in 2007.

* Framework Agreement for Cooperation and Partnership between the West African Economic and Monetary
Union of (WAEMU) and the United Nations Conference on Trade and Development (UNCTAD) signed on 17
September 2008.

% The totality of the reports as well as the evolution and follow-up of the projects are available at:
http://cms.projetconcurrenceuemoa-cnuced.org/.

3" See UNCTAD's presentation on “Les examens collégiaux de la CNUCED en matiére de droit de la
concurrence — analyse des objectifs, portée des travaux de suivi", at the OECD in 2014.
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sound and timely implementation of the recommendations. Besides, implementation of the
PRC may be made more difficult when political will to bring about relevant the changes is
absent.

UNCTAD should keep track of the implementation of the Peer Review Reports and
the recommendations contained therein on a regular basis. As UNCTAD cannot constrain
reviewed states to implement the recommendations by adopting new legislation or amending
the existing legislation for instance, other ways should be explored.

In more recent PRC exercises, UNCTAD has tried to overcome some difficulties for
competition agencies concerning the implementation of the recommendations and has made
efforts to develop political will for changes in beneficiary countries. UNCTAD has engaged
in significant advocacy work with the Geneva-based mission of the beneficiary country in
early stages of the PRC and government officials are included in the report session of the PRC
and its results. Although these are first steps showing that the design and effectiveness of the
PRC has evolved, there remains space for improvement.

V. Country by Country Assessment of the implementation of the
recommendations as set out in the Peer Review Reports

For the sake of completeness, the report contains a detailed country-by-country
assessment of the recommendations as addressed to the reviewed countries in the framework
of the PRC. The recommendations have been assessed in atable format for each report under
analysis, i.e. Kenya, Jamaica, Tunisia, WAEMU, Costa Rica and Indonesia. For each
recommendation, a score board taking the form of implementation thermometers has been
used to ease comparison, with rankings not implemented, partially implemented, substantially
implemented and implemented.
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V. Conclusion

UNCTAD's Peer Review on competition law and policy has been successful in many
regards. Thanks to its high quality assessment and clear-cut recommendations that flow from
the Peer Review Report, the mechanism has reinforced the understanding of the strengths and
weaknesses of the reviewed countries competition law and policy, as well as their
enforcement.

The design of the PRC itself, with its three magjor steps including a consultation phase, an
assessment phase and a post-assessment phase, was considered as suitable to fulfil its
objectives

The mere fact that the PRC is carried out on a voluntary basis is aready an indication as
to the relevance of the mechanism. Reviewed countries expressed their appreciation for
UNCTAD's professionalism and its longstanding experience of working with competition
authorities in developing countries. This characteristic of UNCTAD enables the PRC to aso
cover the development dimensions of competition law and policy. Although countries turn to
UNCTAD's PRC for several reasons — such as the will for political, legislative and economic
changes, more international and national visibility, the need for strengthening economic
liberalisation reforms, need to modernise existing competition law and policy — the fact that
the PRC takes development issues into account was named as paramount to undergo the PRC.

The configuration of the PRC carried out by UNCTAD, as well as the methods used to
obtain the Report, are seen as relevant by most respondents.

The recommendations themselves had effects on substantial issues of material law
entailing legidative changes, in particular regarding merger control as well as prioritisation of
cases and efficient resource alocation. Further in regards to competition advocacy, reviewed
countries note important developments. Thanks to the Peer Review, competition authorities
gained more visibility and built awareness of their role and functions. The PRC provided the
competition authorities with more leverage in negotiations with their Governments for the
adoption of new legidative instruments or for the amendment of existing ones. Therefore, it
can be said that the PRC redly contributed to install a genuine competition climate and
environment in the reviewed countries.

Recommendations as to the investigative powers of the competition agencies and to
the deterrent power of sanctions for breaches of competition law were the ones less
implemented. One of the reasons could be that such measures entail important legislative
changes, which imply going through lengthy and time-consuming procedures at the national
level. Respondents acknowledge the responsibilities of their national authorities in the less
successful implementation of these types of recommendations and advocated for UNCTAD to
have a more decisive and influential role towards their authorities in order to speed up
procedures.

Follow-up activities have in general been well received and appreciated by the
reviewed countries. Dissemination of the results of the PRC had a positive influence on the
visibility and credibility of competition authorities. In addition, capacity-building and
technical assistance provided by UNCTAD in cooperation with competition authorities and
others stakeholders are seen as an inseparable from the success of the PRC as such.
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Despite the numerous advantages and efficiencies of the PRC, there is still space for
improvement in order to make the mechanism more effective.

Respondents mentioned that implementing the recommendations stemming from the
PRC is a time-consuming exercise. Therefore, the recommendations should perhaps also
contain long-term measures, as everyone knows that their enforcement will have to go
through Parliament and other legislative procedures, which are lengthy and time-consuming.

Also better links should be developed among UNCTAD's own programmes, e.g.
between PRCs and the COMPAL programme or the programme for MENA countries.

The PRC is a dynamic exercise generating spill-over effects. In order to properly
assess and make efficient use of these effects, follow-up activities should be strengthened and
include a reporting phase as stated above. Moreover, capacity-building and technical
assistance should be reinforced according to the majority of respondents. This is an aspect of
the PRC that is of paramount importance, especially in developing countries in which
competition agencies face scarce resources.
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