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Foreword on the Resear ch Partnership Platform

Considering the important role of research and policy analysis in the development of appropriate
policies and legidation responding to the challenges faced in the area of competition and
consumer protection, UNCTAD created the Resear ch Partner ship Platform (RPP) in 2010. The
UNCTAD RPPisaninitiative that aims at contributing to the development of best practicesin the
formulation and effective enforcement of competition and consumer protection laws and policies
S0 as to promote devel opment.

The RPP brings together research institutions, universities, competition authorities, business and
civil society, and provides a platform where they can undertake joint research and other activities
with UNCTAD, exchange ideas on the issues and challenges in the area of competition and
consumer protection faced particularly by developing countries and economies in transition.
Currently, the Platform hosts over sixty institutions consisting of research institutes, universities,
non-governmental organizations, corporate affiliates and competition agencies.

Therole of UNCTAD isto facilitate and provide guidance on the research and analysis, aswell as
other activities, to be undertaken by members of RPP. UNCTAD benefits from the research
findings in responding to the challenges faced by developing countries through its technica
assistance and capacity-building activities.

This publication is the fourth in the UNCTAD RPP Publication Series.
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|. Introduction

The role of the State in the market has a significant impact upon the way competition
functions within ajurisdiction. This UNCTAD RPP Project set out to study and map the extent to
which competition laws apply to anti-competitive acts and measures by States. The background to
the study and its history are set out below. Thereafter we provide an appendix of sample excerpts
from competition statutes that prohibit or control anti-competitive State acts.

The study is elaborated in the article, Eleanor M. Fox and Deborah Healey (2014): When the
Sate Harms Competition—The Role for Competition Law, 79(3) Antitrust Law Journal, p. 769.

The Statein the Market

The role that the State plays, both formally and informally, within a jurisdiction is dictated
by factors that are political, cultural, and historical, and may relate to the stage of a nation’s
economic development. In a market—friendly environment with a strong commitment to
competition law and policy the State can contribute to enhancing markets. State intervention can
also have the opposite impact. There are a number of ways that the State may act to impede or
hinder market competition, some of which can be addressed by competition law and some of
which must be addressed, if at al, by broader competition policy.

In jurisdictions with deficient governance and corrupt leaders, the scope of competition law
is limited by ineffective law and enforcement. Where most of the significant actors in a
jurisdiction are State bodies, competition law is a very small part of the picture. The State itself
may be the problem directly or as the facilitator of cartels. In many developing countries with
traditions of statism and cronyism, corruption and discrimination may accompany weak
ingtitutions, a lack of funding, high barriers to entry and weak capital markets. The blockage of
markets by the State or in complicity with private businessis common.

Even in market-friendly environments, State acts may be a matter of concern. They are
likely to be more permanent and harder to overcome than private restraints. Attacking private
restraints may in itself lead to pressure by business on government to implement public restraints,
thus rounding the circle.

The most obvious example of State market impact is seen in anti-competitive conduct by
State-owned businesses, which are a historical legacy even in some of the most developed
jurisdictions and a substantial part of economic life in developing countries. States or State entities
might conduct business in competition with the private sector. If these State businesses are not
covered by competition laws or sector specific competition provisions, they may harm
competition and consumers with impunity.

A further category of State impact on the market is distortive regulation. States need the
ability to regulate in the public interest, but they often make laws and regulations without
considering their impact on competition. These laws or regulations may be by way of sectora
regulation, authorizing or approving particular conduct (and sometimes conferring on the
authorized private actor a “State action defense”). In some cases they may be adopted with
specific anti-competitive purposes. The State and its entities can also be co-conspirators in
distortive tendering or bid rigging.

Even in jurisdictions in which competition laws apply squarely to the State and its
businesses, the relevant enforcement agencies may not have the will, independence, resources or



capacity to enforce the laws against them. Thus, there may be law on the books without proper
implementation.

Each of the outlined categories demands a legal or policy response to ensure that privilegeis
constrained and markets work efficiently and fairly. Appropriate responses vary according to the
political economy of the particular jurisdiction and its stage of development.

The RPP Project

The Competition and Consumer Policies Branch of the United Nations Conference on Trade
and Development (UNCTAD) established the Research Partnership Platform (RPP) in 2010. The
RPP was devised to bring together researchers from academia, research institutions, competition
authorities, business and civil society to exchange ideas and undertake joint research projects with
UNCTAD on the issues of competition law and enforcement, and consumer protection.

In 2011 the authors, along with Michal Gal of University of Haifa Faculty of Law, Kusha
Haraksingh of the University of the West Indies, and Mor Bakhoum of the Max Planck Institute,
formed a research group to study the extent to which competition laws reach anti-competitive acts
and measures by States. Ulla Schwager and Ebru Gokge participated on behalf of UNCTAD. The
team drafted a questionnaire, which was distributed by the UNCTAD Competition and Consumer
Policies Branch to competition authorities and their members. The competition agencies of 35
jurisdictions, or in some cases a researcher, answered the questionnaire. Most questionnaires were
ultimately completed or reviewed by a competition agency.

The results span six continents. Seven participants are members of the European Union.
Twelve are developed countries, three are transitional countries and 19 are developing countries.
Classified by income, one country islow income, 16 are middle income and 17 are high income.

The data show a surprisingly wide breadth of competition laws, including coverage of SOES
in general, coverage of entities (often SOES) to which the State has granted special and exclusive
privileges, and in some cases coverage of corrupt procurement practices, which are often biased in
favour of SOEs.

Our study reveals the wide extent to which SOEs are covered by competition laws and
confirms the shift across the world to a more copious pro-competition policy including growing
appreciation of the market harm caused by unjustified State restraints.

The authors thank all of the respondents to the questionnaire and others who assisted with
answers and trandation. Also, we thank our collaborators at UNCTAD, Ulla Schwager and Ebru
Gokge, for their assistance with conducting the information gathering. We also thank Graham
Mott of UNCTAD for his assistance in compiling this volume. We list below the jurisdictions
covered by the questionnaire and the many individuals in the various countries who answered the
guestionnaire, reviewed answers, or assisted in answering.

Thereafter, we present an appendix of sample excerpts from competition statutes that
prohibit or control anti-competitive State acts. The summary of the data culled from the
guestionnaire answers, is provided in Volume 1 of this study.

Eleanor Fox, Professor, New York University School of Law
Deborah Healey, Associate Professor, Law Faculty, University of New South Wales



Jurisdictionsthat responded to the questionnaire

Australia, Barbados, Brazil, China, European Union, France, Greece, Guyana, Hong Kong
(China), Hungary, India, Italy, Jamaica, Japan, Kazakhstan, Kenya, Republic of Korea, Lithuania,
Malaysia, Mauritius, Mexico, Pakistan, Peru, Poland, Russian Federation, Serbia, Seychelles,
Singapore, Spain, Sweden, Switzerland, Trinidad & Tobago, Tunisia, Turkey, United States

Individualswho responded to the questionnaire, reviewed answers, or otherwise assigned

Dhaniah Ahmad, Stefanie Alder, Mor Bakhoum, Oxana Bassalaeva, José Antonio Batista de
Moura Ziebarth, Hector Alarii Robles Bucio, Paulo Burnier da Silveira, Thomas Cheng,
Evangelia Chrysanthopoulou, Gongalo Coelho, Russell Damtoft, Sophie-Ann Descoubes, Holger
Dieckmann, Sean F. Ennis, Jesus Espinoza, Daniel Gappy, Seema Gaur, Ridha Hakacem,
Mohamed Faouzi Ben Hammed, Kusha Haraksingh, Graeme Jarvie, Jin Jing, Vladimir Kachalin,
Dmitry Kaysin, Markus Langenegger, Sang Hyup Lee, Toh Han Li, Andrés Calderén Lopez,
Karin Lunning, Kiran Meetarbhan, Lilian Mukoronia, Matteo Negrinotti, Eiichiro Omata, Burton
Ong, Stephanie Panayi, Mark Pearson, Dragan Penezic, Heidi Claudia Sada Correa, Paola
Gonzélez Sanz, Jozsef Sérai, Marta Skrobisz, Lina Strikauskaité, Georges Tirant, Lerzan Kayihan
Unal, Mark Williams, Joseph Wilson



1. Appendix of Sample Statutory Excerpts

Samples of competition lawsthat prohibit anti-competitive State acts and
measur es

This appendix” collects excerpts from antitrust statutes, most of which are referenced in the
guestionnaire answers summarized in the other publication of this study. The excerpts provide
samples of statutory language that covers various State restraints. The excerpts may be useful to
jurisdictions that are adopting or revising their own competition laws.

2.1. Coverage, including public or State-owned enter prises (SOES)

In many if not most jurisdictions, the competition law is applicable to all persons and entities,
public or private; athough exemptions may follow later in the law. See, for an explicit example of
coverage, the Brazilian Law.*

Brazil: Law N° 12.529 of November 30,2011 | Le N° 12529, De 30 De Novembro de

2011

Article31

_ _ o o Article 31
This law applies to individuals or legal entities

of public or private law, as well as to any
association of entities or individuals, whether de
facto or de jure, even temporarily, incorporated
or unincorporated, even if engaged in business
under the legal monopoly system.

Esta Lel aplicase as pessoas fisicas ou
juridicas de direito publico ou privado, bem
Ccomo a quaisquer associagies de entidades
ou pessoas, congtituidas de fato ou de
direito, ainda que temporariamente, com ou
sem persondidade juridica, mesmo que
exercam aividade sob regime de
monopdlio legal.

Available at:

http://www.oabsp.org.br/comissoes2010/regul ac
a)_

economicall egislacao/L AW%20N0%2012529%
202011%20-
English%20version%20from%2018%2005%20
2012.pdf/at_download/file

Available at:

http://www.planalto.gov.br/ccivil_03/_Ato2
011-2014/2011/Lei/L12529.htm

* The editors thank Noga Blickstein for her excellent assistance in compiling this document.
! See Fox & Healey (2014), p. 776
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Similarly, the competition law of Peru provides:

Peru: Legidative Decree approving the
Repression of Anti-competitive Conducts
Law, Legidative Decree N° 1034, 2008

Article 2. Scope of Subjective Application.

2.1. This Law is applicable to natural or legal
persons, business associations, autonomous
properties or other companies whether public
or private, State or not, profitable or non-
profitable, that in the market supply or
demand good or services or whose affiliates,
associates or members perform  such
activities. It is also applicable to those who
perform the administration, management or
representation of the above-mentioned
entities, provided that these have participated
during the planning, performing or execution
of the administrative offense.....

Decreto Legidativo que apruebalalLey de
Represion de Conductas
Anticompetitivas, Decreto L esgidativo N°©
1034

Articulo 2. Ambito de aplicacion
subjetivo.

2.1. Lapresente Ley se aplica alas personas

naturales o juridicas, sociedades irregulares,
patrimonios auténomos u otras entidades de
derecho publico o privado, estatales o no,
con o sin fines de lucro, que en e mercado
oferten o demanden bienes o servicios o
cuyos asociados, afiliados, agremiados o
integrantes realicen dicha actividad. Se
aplica también a quienes egerzan la
direccion, gestion o representacion de los
sujetos de derecho antes mencionados, en la
medida que hayan tenido participacién en e
planeamiento, realizacion o gecuciéon de la
infraccion administrativa. ...

Available at

www.apeccp.org.tw/doc/Peru/Competition/Le
gislative %20Decree%201034.pdf

Available at

http://www.indecopi.gob.pe/repositorioaps/0
[2/par/leyesclc/d1034.pdf

2 |bid.




In Lithuaniathe act covers "economic entities." It defines "economic entities' as;

Lithuania: Republic of Lithuania Law on
Competition, 23 March 1999 No. VI11-1099 (as
last amended on 22 March 2012 No. X1-1937)

Article 3. Definitions ...

17. Economic entity shall mean an enterprise, a
combination of enterprises  (associations,
amalgamations, consortiums, etc.), an institution
or an organization, or other legal or natural
persons which perform or may perform economic
activities in the Republic of Lithuania or whose
actions affect or whose intentions, if realised,
could affect economic activity in the Republic of
Lithuania. Entities of public administration of the
Republic of Lithuania shall be considered to be
economic entities if they engage in economic
activities.

LIETUVOSRESPUBLIKOS
KONKURENCIJOS ISTATYMAS
1999 m. kovo 23 d. Nr. VI11-1099

Vilnius

3 straipsnis. Pagrindinés $io jstatymo
savokos ...

17. Ukio subjektas — jmonés, jy junginiai
(asociacijos, susivienijimai, konsorciumai
ir pan.), jstaigos ar organizacijos arba kiti
juridinial ar fiziniai asmenys, kurie vykdo
ar gali vykdyti tking veikla Lietuvos
Respublikoje arba kuriy veiksmai daro
jitakg ar ketinimai, jeigu buty jgyvendinti,
galéty daryti jtakg tikinei veiklai Lietuvos
Respublikoje.  Lietuvos  Respublikos
vieSojo administravimo subjektai laikomi
tikio subjektais, jeigu jie vykdo tking
veikla.

Available at
http://kt.gov.It/en/index.php?show=antitrust& antit
rust_doc=law_competition

Available at
http://www3.rs.It/plginter3/dokpaieska.s
howdoc _|?p_id=421825




In India, the competition law covers all persons and enterprises. A subsequent provision

confers a power to exempt an enterprise that performs a sovereign function, but only in respect of
the sovereign function.® Below is the power-of-exemption clause.

India: The Competition Act, 2002

No. 12 of 2003

Power to exempt

54. The Central Government may, by notification, exempt from the application of this Act,
or any provision thereof, and for such period as it may specify in such notification—

(a) any class of enterprises if such exemption is necessary in the interest of
security of the State or public interest;

(b) any practice or agreement arising out of and in accordance with any obligation assumed
by India under any treaty, agreement or convention with any other country or countries;

(c) any enterprise which performs a sovereign function on behalf of the Centra
Government or a State Government: Provided that in case an enterprise is engaged in any
activity including the activity relatable to the sovereign functions of the Government, the
Central Government may grant exemption only in respect of activity relatable to the

sovereign functions.

Available at
http://www.cci.gov.in/images/media/competition_act/act2002.pdf 2phpMyAdmin=QugXb-
8V2yTtoq617iR6-k2VA8d

Case law makes clear that even a Ministry can be sued under the Indian competition law if it

performs commercial functions such as running a railroad, e.g., Union of India v. Competition
Commn of India, W.P.(C) No. 993/2011, 27 (Feb. 23, 2012), available at
indiankanoon.org/doc/99613527.*

® Ibid.
* Ibid.

,p. 776-777.



Antitrust laws may give certain protections from antitrust to firmsin strategic sectors— which
firms are often or usually SOEs — but the law may still require firms not to impair the interests of
consumers. See, for example, the Chinese Anti-Monopoly Law:®

China: Anti-Monopoly L aw of the People's b A\ B E k2 i*

BARKERXRSESELRSE=-T
_ M REWGET)
Article7
gt

With respect to the industries that are under the EA L SRR R E R
control of the State-owned economic sector and | VT ARAKFIEIZRZ AT TALEARAMEGE
have a bearing on the lifeline of the national | SSTT X E T RAVITIL - EZR I HLE
economy or national security and the industries | & & &AL ETEN T LURIP » 3
that exercise monopoly over the production and | Y447 #4217 K Hpg mfi AR
sale of certain commodities according to law, the SRS ST IS R - 4
State shall protect the lawful business operations ESNBREFI o (TR A o

of undertakings in these industries, and shall, in
accordance with law, supervise and regulate their
business operations and the prices of the
commodities and services provided by them, in
order to protect the consumers interests and
facilitate technological advance.

The undertakings mentioned in the preceding Lhk%ﬂfﬁiﬁkﬂ’]?%é%/@éﬁ%%é%
paragraph shall do business according to law, be i ’ %*i{a 7 %E@  PESZHL
honest, faithful and strictly self-disciplined, and | 2ARETHE - ASFIFIHLZERH
subject themselves to public supervision, and they | LB T & & SRHI LM F R DT & A
shall not harm the consumers interests by taking | % °

advantage of their position of control or their
monopolistic production and sale of certain
commodities.

Available at
http://english.mofcom.gov.cn/article/policyrel ease
/Businessregul ations/201303/20130300045909.sht
mi

Also see public undertakings, infra, and especially the law of the European Union, Treaty on
the Functioning of the European Union (TFEU) Article 106(1).

® Ibid., p. 778.



2.2. Public undertakings and enter prises granted special or exclusiverights or
privileges

With respect to such undertakings, the Member States of the European Union (EU) may
not adopt any measure contrary to the competition provisions of the Treaty.®
European Union: Treaty on the Functioning of the European Union (EEC treaty of
1957, asamended and renamed by Treaty of Lisbon, effective as of December 1, 2009)

Article 106 (1)

In the case of public undertakings and undertakings to which Member States grant specia
or exclusive rights, Member States shall neither enact nor maintain in force any measure
contrary to the rules contained in the Treaties, in particular to those rules provided for in
Article 18 and Articles 101 to 109 [the non-discrimination and the competition rules].

Moreover, undertakings entrusted with particular State tasks are subject to the competition
rules of the European Treaty insofar as this application will not obstruct their performance:
Article 106 (2)

Undertakings entrusted with the operation of services of general economic interest or
having the character of a revenue-producing monopoly shall be subject to the rules
contained in the Treaties, in particular to the rules on competition, in so far asthe
application of such rules does not obstruct the performance, in law or in fact, of the
particular tasks assigned to them. ....

Also, EU Member States commit not to undermine Treaty law and to facilitate its tasks:”’

European Union: Treaty on European Union (1992, as amended by Treaty of Lisbon,
effective December 1, 2009)

Article 4.3 ... Pursuant to the principle of sincere cooperation, the Union and the Member
States shall, in full mutua respect, assist each other in carrying out tasks which flow from
the Treaties.

The Member States shall take any appropriate measure, general or particular, to ensure
fulfilment of the obligations arising out of the Treaties or resulting from the acts of the
institutions of the Union.

The Member States shall facilitate the achievement of the Union's tasks and refrain from
any measure which could jeopardise the attainment of the Union's objectives.

See also the law of India and China under part 1.

® Ibid., p. 780-781.
" Ibid., p. 781.



2.3. Public procur ement

The Russian Federation’s competition law prohibits anti-competitive practices and processes
regarding requests for and granting of tenders.® Thus:

Russian Federation: Federal Law on
Protection of Competition, Ne 135-FZ of
26 July, 2006 (Asamended in 2011)

Article 17. Antimonopoly Requirements
for Tenders, Requestsfor Price
Quotationsfor the Goods

1. The actions that lead can lead to
prevention, restriction or elimination of
competition in the course of tender, requests
for price quotations for the goods (further on
referred to as arequest for quotations) are
prohibited, including:

1) coordination of activities of the
participants of tenders, quotation requests by
the tenders’ organizers or customers;

2) creation of preferential conditions for
participation in the tender, arequest for
guotations to one or several Participants,
including by means of access to information,
unless is determined otherwise by the
Federa Law;

3) violation of the order of procedure of
estimation of awinner or winners of the
tender, request for quotations;

4) participation of the organisers of atender,
areguest for quotations and (or) of members
of staff of the tender organisers or customers
in the tender, the request for quotations.

2. Alongside with the established by Part 1
of this Article prohibitions concerning
tender, request for quotations procedures, if
the tender’s organizers or the tender’s

POCCUMCKAS ®EJEPALIUSA
®EJEPAJBHBIN 3AKOH O 3AIIIUTE
KOHKYPEHIIUH

Crarbst 17. AHTUMOHOIIOJIbHBIE
TpedOBaHNUS K TOPram

1. IIpu npoBeieHUHU TOProB 3alPEIIAOTCS
JEUCTBUS, KOTOPBIE IPUBOAAT UIIA MOTYT
IPUBECTH K HEIOIYIEHHIO, OTPAHUYEHHUIO
WU YCTPAHEHUIO KOHKYPEHIUH, B TOM YHUCIIE:

1) KoopaMHALKS OpraHU3aTOPAMH TOPIOB WUIIH
3aKa3YMKaMU JIEATEIbHOCTH €0 YYaCTHHKOB;

2) co3aaHue y4acTHUKY TOPTrOB WU
HECKOJIBKUM YYaCTHUKAaM TOPTOB
NPEUMYIIECTBCHHBIX YCIOBUH y4acTus B
TOprax, B TOM 4HCJe IIyTeM JIOCTyIa K
uH(OpMaLuK, ecIM UHOE HE YCTaHOBIICHO
(henepaabHBIM 3aKOHOM;

3) HapyIIeHHUE MTOPSIAKA OIPEISICHUS
noOeIuTeNs Wik mo0eIMTeNeii TOProB;

4) yyactue opraHu3aTopoB TOPTOB UIIH
3aKa34MKOB H (MJIH) paOOTHHKOB
OpraHu3aTOPOB TOPTOB WM PAOOTHHKOB
3aKa3YMKOB B TOPrax.

2. Hapsiny ¢ ycTaHOBJIEHHBIMH 4acThIO |
HACTOAILIEH CTaThy 3alpeTaMu Npu
MIPOBEJICHUH TOPTOB, €CIIH OpraHU3aTOPaMHU
WM 3aKa3YMKaMHU TOPTOB SIBJISIOTCS

8 Ibid., p. 785.
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customers are federal executive authorities,
executive authorities of the subjects of the
Russian Federation, bodies of local self-
government, public extra-budgetary funds,
as well as during tenders’ procedure on
placement of orders for goods, works and
services for State and municipa needsit is
forbidden to restrict access to participation
in tenders, requests for quotations which is
not provided for by the Federal Laws or
other statutory legal acts.

3. Alongside with the established by Part 1
and 2 of this Article prohibitions concerning
tenders, request for quotations procedures on
placement of orders for goods, works and
services for State and municipa needsitis
forbidden to restrict competition by means
of including in the tenders’ lots structure of
production (goods, works, services) which
technologically and functionally are not
connected with goods, works, services
which provision, execution, rendering are
the subject of the tender, request for
guotations.

4. Violation of the rules established by this
Articleisaground for the court to admit
invalid the relevant tender, request for
guotations and the transactions concluded in
the result of such tender, request for
guotations, including at the suit of the
antimonopoly body.

(benepanbHbIC OpraHbl HCIIOTHUTEIBHOM
BJIACTH, OPTaHbl UCTIOJHUTEIIBHOM BIACTH
cyobexToB Poccuiickoit @eneparuu, opratsl
MECTHOT'O CaMOYIIPaBIICHHS,
rocy/1IapCTBeHHbIE BHEOIOKETHBIE (POH/IBI, a
TaKke NPy MPOBEICHUH TOPTOB Ha
pa3MelleHHE 3aKa30B Ha IOCTaBKU TOBApOB,
BBINIOJIHEHHUE PabOT, OKa3aHUEe YCIIyT AJIs
rOCyJapCTBEHHBIX WU MyHUIIUIATbHBIX
HYX]I 3alpeliaeTcs He MPelyCMOTPEHHOE
(beneparbHBIMU 3aKOHAMH HJTH WHBIMU
HOPMaTHBHBIMH [IPABOBBIMH aKTaMU
OrpaHWYEHHE JOCTYIA K yYacTHIO B TOPIax.

3. Hapsny ¢ yctaHOBIEHHBIME YacTsiMu 1 u 2
HACTOSIIEH CTaThH 3alpeTaMu pu
MIPOBE/ICHUH TOPTOB HA Pa3MEIICHUE 3aKa30B
Ha [MOCTaBKM TOBapOB, BBITIOJIHEHUE padoT,
OKa3aHMe YCIIYT JJIsl TOCY/IapCTBEHHBIX MIIN
MYHUIUTIATBHBIX HYX]T 3aIPEIIaeTcs
OrpaHUYEHNE KOHKYPCHIIUU MEXTY
y4aCTHUKaMH TOPTOB IIyTeM BKITIOYCHUS B
COCTaB JIOTOB MPOJIYKIIUH (TOBApOB, padoT,
YCIIYT), TEXHOJOTUYECKH U (hYHKITHOHATILHO
HE CBSI3aHHOM C TOBapamu, paboTamu,
yCIyraMu, IIOCTaBKH, BBITTOJTHEHNE, OKa3aHUE
KOTOPBIX SIBJSIFOTCS TIPEAMETOM TOPTOB.

4. Hapymienue npaBuil, yCTAaHOBJIEHHBIX
HACTOSIICH CTaThEl, SIBISICTCI OCHOBAHHEM
JUISL IPU3HAHUS CYJIOM COOTBETCTBYFOIIMX
TOPIOB U 3aKIIFOUEHHBIX 110 Pe3yJIbTaTaM
TaKUX TOProB CAENIOK HEJEHCTBUTEIbHBIMU, B
TOM YHCJIE€ IO UCKY aHTUMOHOIIOJIBHOTO
oprasa.

Available at
http://en.fas.gov.ru/legidation/legislation_50915
.html

Available at
http://fas.gov.ru/legislative-acts/legidl ative-
acts 9498.html
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In some jurisdictions, a statute empowers the competition commission to demand reforms in
procurement procedures when it discovers administrative involvement in bid rigging. For
example, the Japanese bid-rigging law gives such powers to the Japanese Far Trade
Commission:’

Japan: Act on Elimination and Prevention of

I nvolvement in Bid Rigging, etc. and
Punishmentsfor Acts by Employeesthat Harm
Fairness of Bidding, etc.

Act No. 101 of July 31, 2002

Article 3 (Demand for improvement measuresto
the heads of Ministriesand Agencies)

(1) The Fair Trade Commission may, when it
recognizes involvement in bid rigging etc. asa
result of itsinvestigation of bid rigging cases,
demand that the Heads of Ministries and Agencies
etc. implement improvement measures on the
administration of bidding and contracts that are
necessary for eliminating the said involvement in
bid rigging etc. (hereinafter ssimply referred to as
"improvement measures").

(2) The Fair Trade Commission may, when it finds
it particularly in cases where it finds involvement in
bid rigging etc. as aresult of itsinvestigation of bid
rigging etc. cases (even when said involvement in
bid rigging etc. has aready been eliminated),
demand that the Heads of Ministries and Agencies
etc. implement improvement measures to ensure
that said involvement in bid rigging etc. is
eliminated.

(3) The Fair Trade Commission shall, in making
demands under the provisions of the preceding two
paragraphs, deliver written statements describing
the content of the said demand and the reasons
thereof to the Heads of Ministries and Agencies etc.

AL EEESTAOBHRRY
BFIEAERICEEEIC K D ALED
NEZFTRETAHDOLNEIZES
ERGYXE

(FEBETORFICHT HHE
HEDERSE)

B=%

NERSIZERE. AKEFD
ZHITOVWTOREDIER. 5%
AHLBMEFICODEALKREFES
THELNDHHERDDEEF, BE
FETORFICH L. HEZALKRE
FEETHEHRT DEHITBLE
BALKRUVRMIZET 2FEHBITHE
HWEHE (UTHEIC HERE
1 &V, ) ZEITANEZLER
HEZENTED,

2

AEMEIZERIF. AfLBMEFD
BHICOVTOREDFER. Lk
AHLREFITOSAIKEFES
TENDOEBDHDEERL. &
FZAKREFRASTHLBRZE L
BOTWAHERIZEWLTH, HIC
DEADHDHERBDDEEF, BE
BETORFIIH L., BHRALKE
EHSTANHRSNC LT
RID-OICRLELGREREETE
FREZEEZRODDHIENTES

o

SAERSIREERIE. RIZEHDR
EICKDKROHETHIHERICIE. H
ZROOHNBERVERZFTE LT
EEERMFLEFNIELR S AL,

° Ibid., p. 785.
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(4) The Heads of Ministries and Agencies etc. shall,
when they receive a demand under the provisions of
paragraph 1 or paragraph 2, perform the necessary
investigation, and shall, when it becomes evident
that there is or was the said involvement in bid
rigging etc., implement the improvement measures,
based on the results of the said investigation,
necessary to eliminate the said involvement in bid
rigging etc. or to ensure that the said involvement in
bid rigging etc. has been eliminated.

(5) The Heads of Ministries and Agencies etc. may,
when it finds it necessary in the investigation of the
preceding paragraph ask the Fair Trade
Commission to provide data and other necessary
cooperation.

(6) The Heads of Ministries and Agencies etc. shall
publicize the results of the investigation of
paragraph 4 and the content of the improvement
measures implemented under the provisions of the
same paragraph, and notify the Fair Trade
Commission thereof.

(7) The Fair Trade Commission may, when it finds
it particularly necessary in cases where it has
received notification under the preceding paragraph,
express its opinions thereon to the Heads of
Ministries and Agencies etc.

4
BRAEARFDRZEIE. £—EXIIE
ZIEOHREICKEROEZITI-E
ETlE. BEGRAEZTL. HEZA
ILREEEE5TALHY . XiTY
ZAIKEEBAETANH 1=
ERBLMNEL - EETIE, B
FEDRBRICEDINT., LA
HREFEHEETATHRL., XXX
ZALREEBREITALERSN
L ZHRT H=DITHLELEE
HEIBREHEZTH LR ITNIELES
AR

5

FESTORFR., WEOHEZE
TIOBEAHDERDDEE
[T, RERSIZRERICHL. BEH
DRMEZDMBELGHRNERD D
ENTED,

6
FERTORSIX., FHEBOHFE
DERRUVEIEDREICEIYEL
REREOHNBZLARTHE L
HIZ. PERGIRERICEMLE
(THIETE SN,

5
AERMBIZRESIE. BIEDEMNE
ZH-BEICBENT., HIIREN
HHEEDDEZFX, BERTD
EZFIIHL, BERZBRLIEN
TE5,

Available at www.japanesel awtrans ation.go.jp/law/detail/?id=128& vm=04& re=02
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Under Spain’'s competition law, the National Competition Commission is empowered to
file arequest asking the administrative body to correct its behavior, and, if the administrative body
does not respond satisfactorily, to bring ajudicial action against it. This provison isthe basis for
challenging anti-competitive procurement practices.'

Spain: Competition Act 15/2007, 3 July | Ley N° 15/2007, de 3 de julio de 2007, de
2007 (Official State Gazette No. 159, of 4th | Defensa de la Competencia
July 2007)

Article 4. Conduct exempt by law Articulo 4. Conductas exentas por ley

2. The prohibitions of this chapter shall apply | 2. Las prohibiciones del presente capitulo se
to situations restricting competition which are | aplicaran a las situaciones de restriccion de
derived from the exercise of other | COmpetencia que se deriven del egercicio de
administrative powers or are caused by the | otras potestades administrativas sean causadas
action of public authorities or public | por la actuacion de los poderes publicos las
companies without this legal protection. empresas publicas sin dicho amparo legal.

Article 12. The National Competition | Articulo 12. La Comision Nacional de la
Commission Competencia

3. The Nationa Competition Commission is | 3. La Comision Nacional de la Competencia
legally authorised to bring actions before the | esta legitimada para impugnar ante la
competent jurisdiction against administrative | jurisdiccion  competente  actos de  las
acts and regulations from which obstacles to | Administraciones Plblicas sujetos a Derecho
the maintenance of effective competition in | Administrativo y disposiciones generales de
the markets are derived. rango inferior a la ley de los que se deriven
obstdculos a  mantenimiento de una
competencia efectiva en |os mercados

Available at Avialbe at
http://www.cncompetencia.es/Portal YO/PDFS | http://www.wipo.int/wipolex/en/text.jsp?file_id
Normativa_Estatal/47ing.pdf =220927

1 |bid., p. 786.
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In Poland, the competition law prohibits procurement requests-to-bid that are discriminatory
or have an anti-competitive effect, and the President of the Competition Office is tasked with

cooperating with criminal authorities.™

Poland: Act of 16 February 2007 on
competition and consumer protection

Article6

1. Agreements which have as their object or
effect elimination, restriction or any other
infringement of competition on the relevant
market shall be prohibited, in particular those
consisting in:

7) collusion between undertakings entering a
tender, or by those undertakings and the
undertaking being the tender organiser, of the
terms and conditions of bids to be proposed,
particularly as regards the scope of works and
the price.

Article 31

The scope of the activities of the President of
the Office shall include: ...

16) co-operating with the Head of the
National Crime Information Centrein the
scope essential for the fulfilment of his
statutory tasks

USTAWA z dnia 16 lutego 2007 r.

o ochronie konkurencji i konsumentéw

Art. 6

1. Zakazane sg porozumienia, ktorych celem lub
skutkiem jest wyeliminowanie, ograniczenie lub
naruszenie w inny sposob konkurencji na rynku
wlasciwym, polegajace w szczegdlnosci na: ...

7) uzgadnianiu przez przedsicbiorcow
przystepujacych do przetargu lub przez tych
przedsiebiorcow i przedsigbiorce bedacego
organizatorem przetargu warunkow sktadanych
ofert, w szczego6lnosci zakresu prac lub ceny.

Art. 31

Do zakresu dziatania Prezesa Urzgdu nalezy: ...

16) wspotpraca z Szefem Krajowego Centrum
Informacji Kryminalnych w zakresie
niezbednym do realizacji jego zadan
ustawowych

Available at
http://www.uokik.gov.pl/download.php?plik=
7618

Available at
http://www.uokik.gov.pl/download.php?id=149

' |bid., p. 785-786.
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2.4. Free Movement

In several countries, competition law prohibits restraints on the free movement of goods from
other localities. For example, the Chinese Anti-Monopoly Law explicitly prohibits administrative
and other public bodies from limiting entry of goods or discriminating against goods from other
provisons:*?

China: Anti-Monopoly Law, supra

Article 33 Administrative departments and other
organizations authorized by laws or regulations to
perform the function of administering public affairs
may not abuse their administrative power to impede
the free flow of commaodities between different
regions by any of the following means:

(1) setting discriminatory charging items,
implementing discriminatory charge rates, or fixing
discriminatory prices for non-local commaodities,

(2) imposing technical specifications or test
standards on non-local commodities, which are
different from those on local commodities of
similar types, or taking discriminatory technical
measures, such as repeated test and repeated
certification, against non-local commodities, for the
purpose of restricting the access of non-local
commodities to the local market;

(3) adopting a special practice of administrative
licensing for non-local commodities, for the
purpose of restricting the access of non-local
commodities to the local market;

(4) erecting barriers or adopting other means to
prevent non-local commodities from comingin or
local commodities from going out; or

(5) other means designed to impede the free flow
of commodities between regions.
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2 Ibid., p. 787.
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China: Anti-Price Monopoly Regulations
(2011, National Development and Reform
Commission)

Article 20

Administrative authorities or organizations
authorized by laws or regulations to administer
public affairs shall not abuse their administrative
power so as to hinder the free inter-regional
circulation of goods by engaging in any of the
following practices:

(1) imposing discriminatory charges on non-local
goods,

(2) imposing discriminatory charge rates for non-
local goods;

(3) Setting discriminatory prices for non-local
goods,

(4) Other price setting or charges levies that
hinder the free circulation of goods.
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Available at
http://www.brics2011.org.cn/english/jzlt_en/jzfg_
en/201107/t20110726_111640.html
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In Mexico, the States are prohibited by the constitution from acting in ways that will affect
people or goods crossing internal borders. The competition commission is empowered to issue
opinions finding violations of these constitutional provisions, and its opinions can be followed by
an action of unconstitutionality brought by the competition commission.*

Mexico: Federal Economic Competition
Law, 2014

Article 95. The resolutions in which the
Commission determines the existence of
barriers to free competition or essential
inputs, shall be notified to the agencies
charged with overseeing the corresponding
sector, in order to ensure that, within their
competence and in accordance with the
procedures provided by the existing law,
they determine the appropriate measures to
achieve competitive conditions.

When the Commission becomes aware of
acts or rules issued by a State, the Federal
District, or aMunicipality, which may be
contrary to the provisions, inter aia, of
Articles28 and 117, Sections 1V, V, VI
and VI of the Constitution of the United
Mexican States, or that encroach the
powers of the Federation, it shall inform
the Head of the Federal Executive Branch,
through its Legal Adviser, so asthe
former, if deemed appropriate, initiates a
constitutional controversy, or to the entity
responsible, if deemed appropriate, may
bring an action of unconstitutionality.

The Commission shall state the grounds on
which it considers that the acts or rules
mentioned in the previous paragraph
contravene the cited constitutional
provisions.

If the Federal Government does not
consider it appropriate to initiate a
constitutional controversy, its Legal

LEY FEDERAL DE COMPETENCIA
ECONOMICA

TEXTO VIGENTE apartir del 07-07-2014

Articulo 95. Lasresoluciones en las que la
Comision determine la existenciade barreras ala
competenciay libre concurrencia o de insumos
esenciales, deberén ser notificadas a las autoridades
gue regulen el sector del que se trate para gque, en €l
ambito de su competenciay conforme alos
procedimientos previstos por lalegislacion vigente,
determinen lo conducente paralograr condiciones
de competencia.

Cuando la Comision tenga conocimiento de actos o
normas generales emitidas por un Estado, € Distrito
Federal, un Municipio, que puedan resultar
contrarios alo dispuesto, entre otros, por los
articulos 28y 117, fracciones 1V, V, VI y Vil dela
Constitucion Politica de los Estados Unidos
Mexicanos o que invadan facultades de la
Federacion, lo haradel conocimiento del Titular del
Ejecutivo Federal, por conducto de su Consgjero
Juridico, para que aguél, de considerarlo pertinente,
inicie una controversia constitucional, o del érgano
competente para que éste, de considerarlo
procedente, interponga una accion de
inconstitucionalidad.

La Comision expresara los motivos por los cuales
considera que los actos o normas generales
mencionados en €l parrafo anterior contravienen los
citados preceptos constitucionales.

En caso de que e Ejecutivo Federa no considere
pertinente iniciar una controversia constitucional, su

3 The law prior to a recent amendment is referred to in Fox & Healey (2014), p. 787.
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Adviser shall publish the reasons for its
determination.

In the event that the Commission becomes
aware of acts or general provisions of an
independent constitutional entity, the
Congress of the Union, or the Federal
Executive Branch, which violate the
exercise of their powers, it may bring a
constitutional controversy in terms of the
provisions of paragraph | of Section | of
Article 105 of the Political Constitution of
the United Mexican States.

Consgjero Juridico, debera publicar los motivos de
su decision.

En € caso de que la Comision tenga conocimiento
de actos o disposiciones general es de algin érgano
constitucional auténomo, del Congreso de laUnion,
0 del Ejecutivo Federal, que vulneren el gercicio de
sus atribuciones, podrainterponer controversia
constitucional en términos de lo previsto por €l
inciso|), delafraccién |, del articulo 105 dela
Constitucion Politica de los Estados Unidos
Mexicanos.

Available at
http://www.diputados.gob.mx/LeyesBiblio/pdf/LFC
E.pdf
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In the Russian Federation, free movement within the country is a part of the competition law:'* *°

Russian Federation: Federal Law on
Protection of Competition, supra

Article 1. Subject and Objectives of this Crarps 1. [lpeamer u nesiu

Federal Law ... HacTosiiero MenepajbHOr0 3aK0HA
2. Objectives of this Federal Law areto ensure 2. llensaMu HACTOSIIETO

common economic area, free movement of goods, | ®enepaibHOro 3aKOHA SIBISIOTCS
protection of competition, and freedom of obecrieyeHre eTMHCTBA

economic activity in the Russian Federation and HKOHOMHYECKOTO TIPOCTPAHCTBA,

to create conditions for effective functioning of CBOOOIHOTO TEPEMEIICHHUS TOBAPOB,
the goods markets. CBOOO/IBI IKOHOMHUYIECKOI

JIeATeNbHOCTH B Poccuiickoi
Deneparuy, 3aUTa KOHKYPEHIIMN U
co3/1aHue ycI0BUH I 3P HEKTUBHOTO
(YHKIMOHUPOBAHUS TOBAPHBIX
PBIHKOB.

' See Fox & Healey (2014), p. 789.
' Also see infra, part 5, Russian competition law, Article 15(3). State bodies are prohibited from "imposition of bans

or introduction of restrictions concerning free movement of products on the territory of the Russian Federation,
other restrictions of the rights of economic entities for sale, purchase, other acquisition, and exchange of
commodities."
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The competition law of Kazakhstan similarly identifies "free flow of goods and free
economic activity in the Republic of Kazakhstan" as one of its purposes, and it prohibits State
action obstructing trade: *®

Kazakhstan: Law of the Republic of Kazakhstan on Competition, 25 December 2008

Article 1. Subject Matter and Purpose of thisLaw

2. The purposes of this Law are to protect the competition, create conditions for efficient
functioning of commodity markets, ensure unity of economic space, free flow of goods and
free economic activity in the Republic of Kazakhstan ....

Article 33. Antitrust actions of the State authorities

1. Anti-competitive actions by State authorities such as the adoption of acts or decisions,
written or verbal instructions, conclusion of agreements or other actions that resulted or
may result in restriction or elimination of competition or infringement on consumers’
lawful rights, unless such actions are envisaged in the laws of the Republic of Kazakhstan,
shall be prohibited and deemed fully or partially invalid in accordance with the procedure
established in the legidation of the Republic of Kazakhstan.

2. The following shall be deemed to be anti-competitive actions of the State authorities,
including:

3) setting bans or restrictions with regard to free movement of goods, other restrictions of
the rights of amarket entity for sale of goods,

8) limitation of entry to the commodity market, exit or removal of market entities from the
commodity market.

Available at

http://azk.gov.kz/detail /ndownl oad.php?fn=2& lang=eng

' Ibid., p. 789.
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2.5. Abuse of Government Power to Harm Competition, and Competitive
Neutrality

Some countries' competition laws prohibit certain anti-competitive acts of State bodies and
prohibit State bodies from granting privileges. For example, the Chinese Anti-Monopoly Law
prohibits any administrative organ or organization empowered by a law or administrative
regulation from engaging in anti-competitive practices.'” The Chinese competition authorities do
not have the power to enforce this law; they may make recommendations to the superior agencies
of the offenders, who may request that the behavior be changed. Private parties may challenge
such abuses in courts, as confirmed by an amendment to the Administrative Procedure Law.®
Here are the proscriptions in China’s AML against abuse of administrative monopoly.

China: Anti-Monopoly Law, supra

Article 32 Administrative departments and other
organizations authorized by laws or regulations to
perform the function of administering public
affairs may not abuse their administrative power
to require, or require in disguised form, units or
individuals to deal in, purchase or use only the
commodities supplied by the undertakings
designated by them.

Article 33 [see part 4 supra.]

Article 34 Administrative departments and other
organizations authorized by laws or regulations to
perform the function of administering public
affairs may not abuse their administrative power
to exclude non-local undertakings from
participating, or restrict their participation, in
local invitation and tendering by imposing
discriminatory qualification requirements or
assessment standards, or by refusing to publish
information according to law.

Article 35 Administrative departments and other
organizations authorized by laws or regulations to
perform the function of administering public
affairs may not abuse their administrative power
to exclude non-local undertakings from making
investment or restrict their investment locally or
exclude them from establishing branch offices
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Y Ibid., p. 788-790.
18 available in Chinese at http://www.npc.gov.cn/npc/xinwen/2014-11/02/content1884662.htm, effective May 1,
2015.
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locally or restrict their establishment of such
offices, by treating them unequally as compared
with the local undertakings, or by other means.

Article 36 Administrative departments and other
organizations authorized by laws or regulations to
perform the function of administering public
affairs may not abuse their administrative power
to compel undertakings to engage in monopolistic
conducts that are prohibited by this Law.

Article 37 Administrative organs may not abuse
their administrative power to formulate
regulations with the contents of eliminating or
restricting competition.

P BT BRIy SR LA

F=FINTATENRILEE ~ 75
RN B A EE A SIHRERIA
FANFERITEAR] - EHLE
MEBAEERIZERTTH

FH=THERTENR AR RATE
W7 flEE AP ~ RFEZEFN
BHIRIE
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In the Russian Federation, Articles 4, 15 and 16 prohibit granting privileges and certain

other abuses of administrative powers:

Russian Federation: Federal Law on
Protection of Competition, supra

Article4

Basic Definitions Used in this Federal
Law ...

20) State or municipal preferences means
granting advantages to economic entities by
the federa executive bodies, the authorities
of the constituent territories of the Russian
Federation, local self-government bodies,
other agencies or organizations exercising
the functions of those bodies, which put
them in more advantageous conditions for
economic activity, by transferring State or
municipal property, other objects of civil
rights or by providing property allowances,
State or municipal guarantees;

Article 15

Prohibition of Acts and Actions (Inactions)
of Federa executive authorities, Public
Authorities of the Subjects of the Russian
Federation, Bodies of Loca  Self-
Government, Other Bodies or Organizations
Exercising the Functions of the Above-
Mentioned Bodies, Organisations Involved
in Providing Public or Municipal Services as
well as Public Extra-budgetary Funds, the
Central Bank of the Russian Federation that
Restrict Competition

1. It is forbidden for the federal executive
authorities, public authorities of the subjects
of the Russian Federation, bodies of local
self-government, other bodies  or

Cratb1 4.

OcHOBHBIE NMOHATHS, UCITOJIB3YEMbIC B
HacCTOAIIEM (I)eIlepaHbHOM 3aK0HE

20) rocynapcTBeHHBIC WU MyHHUITUTIATBHBIC
npedepeHIuy - PEIOCTaBICHUE
(enepanbHBIMKU OpraHaMH HCIIOTHUTEIBHOM
BJIACTH, OPTaHaMH TOCYJIaPCTBEHHOM BIACTH
cyobekToB Poccuiickoii @eneparyu, opraHamMu
MECTHOT'O CaMOYIPaBIIEHUS, UHBIMHU
OCYIIECTBISIOMUMH (PYHKIIUH YKa3aHHBIX
OpraHoB OpraHaMy WM OpTaHU3alHUsIMH
OTJENBHBIM XO03SICTBYIOIIUM CyObEKTaM
MIPENMYIIECTBA, KOTOPOE 00ECIeUnBaeT UM
0oJiee BHITOAHBIC YCIOBHUS ICATEIEHOCTH,
IIyTeM Iepelauy roCyAapCTBEHHOTO WIIH
MYHHUIUITAJIBHOTO HMYIIECTBA, HHBIX 00BEKTOB
Ipa)TaHCKHX TpaB JHO0 MmyTeMm
[IPEOCTaBIECHUS] UMYLIECTBEHHBIX JIBIOT,
roCyIapCTBEHHbIX UM MyHULIMIIAJIbHBIX
rapanTuii; (B pea. @enepajibHbIX 3aKOHOB OT
17.07.2009 N 164-®3, ot 06.12.2011 N 401-
D3)

Crartba 15

3anper Ha OTPAaHUYMBAIOIINE KOHKYPEHIIHIO
aKTHI U JeiicTBus (Oe3aeiicTBre) enepaabHbIX
OpTaHOB UCIIOJIHUTEILHOMN BIACTH, OPTAaHOB
TOCYJapCTBEHHOU BJIACTH CYOBEKTOB
Poccuiickoit ®enepaiuu, OpraHoB MECTHOTO
CaMOYTIPaBIIEHUS, UHBIX OCYIIECTBISIONINX
(hYHKITUYM YKa3aHHBIX OPraHOB OPTaHOB WJIH
OpraHu3aIyil, OpraHu3anui, y9acTBYIOIIUX B
MIPE0CTaBIEHUHN TOCYAapPCTBEHHBIX WU
MYHUIUTIATBHBIX YCIIYT, @ TaKKe
rOCy/IapCTBEHHBIX BHEOIOKETHBIX (DOHJIOB,
enTpansHoro 6anka Poccuiickoit denepanuu

1. ®enepaibHBIM OpraHaM MCIIOJHUTENBHON
BJIACTH, OpraHaM rocy1apCTBEHHOH BlIacTH
cyonekToB Poccuiickoit deaeparuu, opranam
MECTHOT'O CaMOYMPaBIICHUS, UHBIM
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organizations exercising the functions of the
above-mentioned  bodies, organizations
involved in providing public or municipal
services as well as public extra-budgetary
funds, the Central Bank of the Russian
Federation to pass acts and (or) exercise
actions (lack of action) which lead or can
lead to prevention, restriction, elimination of
competition, except the cases of passing acts
or exercising of actions (lack of action)
provided for by the Federal Laws, in
particular, the following is forbidden:

1) introduction of restrictions concerning
creation of economic entities in any sphere
of activity as well as imposition of bans or
introduction of restrictions concerning
exercising specific activities or production
of certain types of products,

2) unreasonably preventing activities of
economic entities, in particular, by
establishing requirements to goods or
economic entities that are not provided for
by the legidlation of the Russian Federation;

3) imposition of bans or introduction of
restrictions concerning free movement of
products on the territory of the Russian
Federation, other restrictions of the rights of
economic entities for sale, purchase, other
acquisition, exchange of commodities;

4) issuing requests to economic entities on
priority supply of products for a certain
category of purchases (customers) or on
conclusion of contractsin priority order;

5) imposing restrictions for purchasers of
products on the choice of economic entities

OCYIIECCTBISIONTNM (DYHKIINN yKa3aHHBIX
OpPraHOB OpraHaM WJIH OpraHU3aIUIM,
OpraHu3aIysIM, YIaCTBYIOIIUM B
MPEI0OCTaBIIEHUH TOCYAAPCTBEHHBIX UITU
MYHHUIIATIATBHBIX YCIIYT, a TAKKE
rOCy/IapCTBECHHBIM BHEOKOPKETHBIM (DOHJIaM,
HenTtpansHomy Oanky Poccuiickoit denepanun
3anpeniaeTcss IPUHUMATh aKThl U (MJITH)
OCYIIECTBIISITh IeHCTBUS (Oe3/ielcTBHE),
KOTOpBIEC TPUBO/ISIT HITU MOTYT IIPUBECTH K
HEJOIYIIEHUIO, OTPAHUYCHUIO, YCTPAHCHUIO
KOHKYPEHIIMH, 32 UCKIIIOUEHHEM
IPeAYCMOTPEHHBIX (hefepaTbHBIMKU 3aKOHAMH
CIIy4aeB MPUHSITHSI aKTOB U (MJTH)
OCYILIECTBJICHUS TAKUX JICUCTBUN
(6e3neiicTBYSA), B YACTHOCTH 3aMpPEIIatOTCs:

1) BBeZieHNE OrpaHUYCHU B OTHOILICHUHT
CO3JIaHMSI XO3SHUCTBYIOMINX CYOBEKTOB B KaKOM-
100 cdepe IeATeNFHOCTH, a TAKKE
YCTaHOBJICHHE 3aIIPETOB MJIM BBEICHUE
OrpaHUYEHUI B OTHOLICHUH OCYIIECTBICHUS
OTJIEJIbHBIX BUJIOB JI€ATEIILHOCTH U
IIPOU3BOJICTBA OIPEECIIEHHBIX BUI0B TOBAPOB;

2) He0OOCHOBAaHHOE MPETIATCTBOBAHUE
OCYIIECTBJIEHUIO JEATEIbHOCTH
XO3STUCTBYIOIUMH CYObEKTaMH, B TOM YHCIIE
MyTeM YCTAHOBJIEHUS HE TIPEIYCMOTPEHHBIX
3aKOHOJaTenbcTBOM Poccuiickoi denepaunu
TpeOOBaHUI K TOBapaM MM K XO03IHCTBYIOIIUM
cyObeKTam;

3) ycTaHOBJIEHHUE 3aIIPETOB WIIM BBEJICHHE
OTpaHHYCHUI B OTHOIICHUH CBOOOIHOTO
nepeMeleHust ToBapoB B Poccuiickoit
®denepannv, NHBIX OIPaHUYEHUN TTpaB
XO3STUCTBYIONUX CYyOBEKTOB Ha MPOJIAXKY,
MOKYIIKY, ”HOE TproOpeTeHune, 00OMeH
TOBApOB;

4) nada X03sIMCTBYIONIMM CYyOBEKTaM yKa3zaHUI
0 MIEPBOOYEPETHBIX MOCTABKAX TOBAPOB IS
OTIPEJIETICHHOW KaTErOpUM MOKyIaTeaei
(3aKa34MKOB) WM O 3aKJIIOUYEHUH B
MIPUOPUTETHOM TOPSIIKE JOTOBOPOB;

5) ycraHoBlieHue 15l mpuoOperareseit ToBapoB
OrpaHUYEHUH BEIOOpA XO3SIMCTBYIOLINX
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which provide such products;

6) proving priority access to information for
an economic entity;

7) granting State or municipal preferencesin
breach of Chapter 5 of this Federal Law;

8) creating discriminatory conditions;

9) fixing and (or) charging payments not
provided for by the law of the Russian
Federation for rendering public or municipal
services as well as services that are
necessary and mandatory for rendering
public or municipal services,

10) giving instructions to economic entities
about acquiring the goods, except cases
provided for by the law of the Russian
Federation.

CyOBEKTOB, KOTOPbIE MIPEJOCTABIISAIOT TAKHE
TOBAPHI;

6) MpeoCcTaBIeHHE XO3SMHCTBYIOIIEMY
CcyOBEeKTY J0CTyma K nHpopmanuu B
HIPUOPUTETHOM TMOPSIJIKE;

7) npenocTaBieHne rocy1apcTBEHHON Ui
MYHUIIANIATBHON TipedepeHIny B HapyIICHNE
TpeOOBaHMI{, yCTAHOBJICHHBIX TIIABOH 5
HacTroAmero denepanbHOro 3aK0Ha;

8) co3maHue AMCKPUMUHAIMOHHBIX YCIIOBUH;

9) ycranoBieHue U (MIM) B3UMaHHUE HE
MIPE1YCMOTPEHHBIX 3aKOHO/1aTEIbCTBOM
Poccniickoit ®enepanuy matexen npu
NPEAOCTABICHUN TOCYIaPCTBEHHBIX MIIN
MYHUIMIAIBHBIX YCIIYT, a TAKXKE YCIYT,
KOTOPBIE SABJISIOTCS HEOOXOIUMBIMH U
00513aTeNFHBIMU JUTSI TPEOCTABICHHS
roCyJapCTBEHHBIX WU MyHUIIUIATbHBIX

yeuyr;

10) naga x03sUCTBYIONUM CyObEKTaM
yKa3aHUH 0 MpuoOpPETEHUHN TOBapa, 3a
WCKJTIOYCHHEM CITy4aeB, MPelyCMOTPEHHBIX
3aKoHoaTenbcTBOM Poccuiickoii @enepannu.
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Article 16 of the Russian Federationn law prohibits State or local bodies from concerted
practices that:

lead or can lead to prevention, restriction or
elimination of competition, in Particular, to:

1) increase, decrease or maintaining of prices
(tariffs) except the cases when such agreements
are provided for by Federa Laws or statutory
lega acts of the President of the Russian
Federation, statutory legal acts of the Government
of the Russian Federation;

2) economically, technologically or in any other
way unjustified establishment of different prices
(tariffs) for the same commodity;

3) division of the goods market according to the
territorial principle, volume of sale or purchase of
commodities, range of sold products or
composition of sellers or purchasers (customers);

4) restriction of entry into a goods market (exit
from a goods market) or removal of economic
entities fromit.

... IPUBOJAT WIH MOT'YT IIPUBECTH K
HEJONYLIEHUIO, OIPaHUYEHUIO,
YCTPaHEHHUIO KOHKYPEHLIUHU, B
YaCTHOCTH K:

1) NOBBIIEHNIO, CHUKEHUIO WU
MoJIJIepKaHUIo 1IeH (TapudoB), 3a
WCKJTFOUYEHHUEM CITydaeB, €CII TaKHe
COTJIAIICHUS MPEyCMOTPEHBI
(benepanbHBIMK 3aKOHAMH WITH
HOPMATUBHBIMH NIPaBOBBIMU aKTaMU
IIpesunenta Poccniickoit @enepanyu,
HOPMATUBHBIMH NPABOBBIMU aKTaMU
IIpaBurenscTBa Poccuiickoi
®denepanny;

2) 5KOHOMHUYECKH, TEXHOJIOTUIECKU 1
WHBIM 00pa3oM HE 0OOCHOBAaHHOMY
YCTAaHOBJICHUIO PA3ITUYHBIX [IEH
(TapudoB) Ha OJTUH U TOT KE TOBAD;

3) pazzeny TOBapHOTO PHIHKA IO
TEPPUTOPUATIEHOMY TIPUHITHITY,
00bEeMY MTPOTAXKH UITH MOKYITKH
TOBApOB, ACCOPTUMEHTY Pealn3yeMbIX
TOBApOB JIMOO IO COCTABY MPO/IABIIOB
WM TIOKYTIaTeNne (3aKka3unKoB);

4) orpaHMYEHUIO JOCTYIa Ha
TOBApPHBIN PHIHOK, BBIX0JIA U3
TOBAPHOTO PHIHKA WJIK YCTPAHEHUIO C
HET0 XO3SIMCTBYIONINX CyOBEKTOR.
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The Ukrainian competition law prohibits States and local and administrative bodies from
engaging in certain practices that might have the effect of prevention, elimination, restriction or
distortion of competition. The general prohibition, Article 15(1), was added to the law when the
following language replaced former Article 6.1%%°

Ukraine: Law of Ukraine “on Protection of
Economic Competition”, 2001

Article 15. Anti-competitive Actions of
Bodies of State Power, Bodies of Local Self-
gover nment, Bodies of Administrative and
Economic Management and Control

1. The issue of any acts (decisions, orders,
directions, enactments, etc.), the making of
written or verbal instructions, the conclusion
of agreements or any actions or inactivity of
bodies of State power, bodies of local self-
government, bodies of administrative and
economic management and control (a
collegiate body or an official) which resulted
or can result in the prevention, elimination,
restriction or distortion of competition shall
be considered as anti-competitive actions of
bodies of State power, bodies of local self-
government, bodies of administrative and
economic management and control.

2. In particular, the following actions of
bodies of State power, bodies of local self-
government, bodies of administrative and
economic management and control shall be
considered as anti-competitive ones:

e prohibition against or the prevention from
establishing new enterprises or performing
entrepreneurship in other organization forms
in any sphere of activities and the placing of
restrictions on performing certain activities,
on the production, purchase or sale of certain
types of products,

3AKOH YKPATHH Ilpo 3axucr
€KOHOMIYHOI KOHKYPpeHUii

CrarTs 15. AHTUKOHKYPEeHTHI Jii opraHis
BJIA/IN, OPTaHiB MicIleBOro
CaMOBpSIIyBaHHS, OPraHiB
aIMiHiCTPAaTHBHO-TOCMOAAPCHKOT0
yHpaBJiHHS Ta KOHTPOJIIO

1. AHTUKOHKYPEHTHUMH AisIMUA OpPTaHiB BIAH,
OpraHiB MiCIIEBOTO CAaMOBpSsI/TyBaHHS, OPTaHiB
aJMIHICTPATUBHO-TOCIIOJAPCHKOTO YIPABIIHHSI
Ta KOHTPOJIIO € IPUUHATTS OY/b-IKHX aKTiB
(pimensb, HaKa3iB, pO3MOPSIKEHb, TOCTAHOB
TOIIIO), HAJaHHS TTMCbMOBHX YU YCHHUX
BKa31BOK, YKJIJICHHS Yo/ a00 Oy b-sKi 1HIIT
T un Oe3/isUTbHICTh OPTaHiB BIIAH, OPraHiB
MICIICBOTO CaMOBPsITyBaHHSI, OpTaHiB
aJIMIHICTPATUBHO-TOCIIOJAPCHKOT0O YIIPABITIHHS
Ta KOHTPOITIO (KOJIETiaIbHOTO OpPTaHy 4u
0CaZ0BOi 0cO0M), AKi MpHU3BeIN a00 MOKYTh
MIPU3BECTH JI0 HEOMYIIEHHS, yCYHEHHS,
O0OMEKEHHSI Y CIIOTBOPEHHS KOHKYPEHIIi.

2. AHTUKOHKYPEHTHUMH JIiSIMUA OpPTaHiB BJIAJIH,
OpraHiB MiCLIEBOTO CaMOBPSIIyBaHHs, OPraHiB
aJIMIHICTPAaTHBHO-TOCTIOAPCHKOTO YIPABIIHHS
Ta KOHTPOJIIO, 30KpeMa, BU3HAIOTHCSL:

3a00poHa a0 MePeNKoKaHHS CTBOPECHHIO
HOBUX IIJIPUEMCTB YU 3IHCHEHHS

I IMTPUEMHUIITBA B IHIIUX OpPTaHi3aIliiHuX
tdhopmax y Oyab-skiit cdepi AisUIBHOCTI, a
TaKOK BCTAHOBJICHHSI 0OME)XEHb Ha
3/ICHEHHST OKPEMUX BHIIB JiSUTBHOCTI, Ha
BUPOOHUIITBO, TPUI0AHHS Y peatizalito
MEBHUX BH/IIB TOBaIB;

2 1pid., p. 782.

2 Also see Russian law, supra, Article 15(1)(7).
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e direct or indirect compulsion of economic
entities to join associations, concerns, inter-
branch, regional or other forms of unions of
enterprises or the coordinated concentration
of economic entitiesin other forms;

e direct or indirect compulsion of economic
entities to join associations, concerns, inter-
branch, regional or other forms of unions of
enterprises or the coordinated concentration
of economic entitiesin other forms;

e any action directed towards the centralised
distribution of products and the distribution of
markets between economic entities according
to the territorial principle, according to the
assortment of products, according to the
volume of their sale or purchase or according
to the circle of consumers or sellers;

e establishment of a prohibition to sell certain
products from one region of the country to
another or the granting of permission to sell
products from one region to another only in a
certain volume or provided that certain
conditions are met;

e granting of such privileges or other

advantages to some economic entities or
groups of economic entities that place them in
a privileged position in comparison with that
of competitors, which results or can result in
the prevention, elimination, restriction or
distortion of competition;

e such an action that results in the creation of
unfavourable or discriminatory conditions of
activities for certain economic entities or
groups of economic entities in comparison
with the relevant conditions created for
competitors;

e an action establishing such prohibitions and
restrictions of the independence of enterprises
that are not provided for by laws of Ukraine,
including prohibitions and restrictions in
terms of the purchase or sade of products,

npsiMe abo ormocepeIKOBaHEe MPUMYILICHHS
Cy0'e€KTiB TOCTIOAAPIOBAHHS /IO BCTYITY B
acotiailii, KOHIIEpHHU, MIJKTaJly3eBi, perioHaJIbHI
4 111 opMu 00'eTHaHb a00 3iIHCHEHHSI
Y3TO/DKCHUX il KOHIIEHTpaIlii cy0'eKTiB
rOCIIO/IapIOBaHHs B iHIINX (opMax;

npsiMe abo OmocepeIKOBaHE MPUMYILICHHS
Cy0'eKXTiB TOCMIOIAPIOBAHHS /IO TIPIOPUTETHOTO
YKJIQJIEHHS I0TOBOPIB, NEPIIOYEProBoi
MTOCTaBKU TOBApiB MEBHOMY KOJIY CIIOYKHBAUiB
YH MEPIIOYEPTrOBOTo X MPUAOAHHS Y IEBHUX
MIPOJIABIIiB;

Oynb-siKa J1isl, CIpsIMOBaHa Ha
[EHTPATI30BaHUI PO3MO/ILT TOBAPIB, & TAKOK
PO3IIOALT PUHKIB MiX Cy0'eKTaMu
TOCTIOZIAPIOBAHHS 32 TEPUTOPIATHHUM
MIPUHIIAIIOM, aCOPTUMEHTOM TOBapiB, 00CATOM
ix peasizarii um 3aKymiBenb a0 3a KOJIOM
CTIIOYKUBAYIB UM TIPOJIABIIIB;

BCTaHOBJICHHS 3200POHHU Ha peaizallito
MEBHUX TOBAPIB 3 OJTHOTO PETiOHYy KpaiHU B
iHIIOMY 200 HaJaHHS JO3BOIY Ha peai3alio
TOBApIB 3 OJJHOTO PETiOHY B IHIIOMY B IEBHOMY
00cs31 UM 32 BUKOHAHHS TIEBHUX YMOB;

HaJIaHHS OKPEMHUM Cy0'€KTaM TOCIIOTapIOBAHHS
abo rpymnaM cy0'eKTiB TOCIIOJapPIOBAHHS MMJIbT
YY IHIIUX [I€PEeBar, sIKi CTaBIATb iX Y
MPUBiJICHOBaHE CTAHOBHILE CTOCOBHO
KOHKYPEHTIB, 1110 TPU3BOAUTE 200 MOXKe
MIPU3BECTH JI0 HEOMYIIECHHS, YCYHEHHS,
OOMEKEHHSI Y CIIOTBOPEHHS KOHKYPEHIIii;

Jlisi, BHACITIJIOK SIKOT OKpeMHM cy0'ekTaMm
rOCIOZapIOBaHHs a0 rpymam cy0'eKTiB
TOCTIOZAPIOBAHHS CTBOPIOIOTHCS HECTIPHSITINBI
YW TUCKPUMIHAIIIHI YMOBH JisSTTHOCTI
MOPIBHSIHO 3 KOHKYPEHTAMH;

Jlisi, SIKOFO BCTAHOBJIIOIOTRLCS HE Mepe0aveHi
3aKkOoHaMH YKpainu 3a00poHU Ta 0OMEKEHHS
CaMOCTIHHOCTI MiIPUEMCTB, Y TOMY YHUCITi
10J10 MPUA0AHHS UM peaii3allii ToBapis,
IHOYTBOPEHHsI, pOPMYyBaHHS POTPaM

29




setting of prices, the charting of programmes
relating to activities and development, the use
of profits.

3. Anti-competitive actions of bodies of State
power, bodies of local self-government,
bodies of administrative and economic
management and control shall be prohibited
and shal entail responsibility according to
laws.

Article 16. Prohibition Against Delegating
Authorities of Bodies of State Power and
Bodies of Local Self-Government

It shall be prohibited for bodies of State
power and for bodies of local self-government
to delegate some authorities to associations,
enterprises, and other economic entities if this
results or can result in the prevention,
elimination, restriction or distortion of
competition.

Article 17. Prohibition Against the
Inducement to Commit Violations of the
Laws on protection of Economic
Competition and Against the Legalisation
of Them

Such actions or inactivity of bodies of State
power, bodies of local self-government,
bodies of administrative and economic
management and control (a collegiate body or
an official) that induce economic entities,
bodies of State power, bodies of local self-
government, bodies of administrative and
economic management and control to violate
the laws on protection of economic
competition or that create conditions for
committing violations of that sort or for
legalising them shall be prohibited.

JUSUTBHOCTI Ta PO3BUTKY, POIIOPSJIKCHHSI
MPUOYTKOM.

3. BunHeHHS aHTUKOHKYPEHTHUX JIill OpraHiB
BJIa/IM, OPTaHiB MiCIIEBOTO CaMOBPSAYBaHHS,
OpraHiB aJMiHICTPATUBHO-TOCIIOIaPCHKOTO
YIPaBIiHHS Ta KOHTPOIIO 3a00POHSIETHCS 1
TATHE 32 COOOI0 BiAMOBIIATBHICTH 3TiHO 3
3aKOHOM.

CratTts 16. 3a60poHa 1esieryBaHHs1
NMOBHOBAKeHb OPTaHiB BJIA/JU TA OPraHiB
MiCLeBOI0 CaMOBPSIAYBaHHS

Opranam BIIaii Ta OpraHaM MiCIIEBOTO
CaMOBpsIyBaHHS 3a00pOHSIETHCS JIEJIETyBaHHS
OKPEMHUX BJIaJHUX MOBHOBAXKEHB 00'€THAHHSM,
MiIPUEMCTBAM Ta IHIIMM Cy0'eKTam
TOCTIIOZapIOBAHHS, SKIIO 11€ TPU3BOAUTE 200
MO>K€ IPU3BECTH JI0 HEJOIMYILEHHS, YCYHEHHS,
O0OMEKEHHSI Y CIIOTBOPEHHS KOHKYPEHIIi.

Crarts 17. 3a060poHa cXHJICHHSA 10
NOpYyIIeHb 32AKOHOABCTBA PO 3aXUCT
€KOHOMIYHOI KOHKYpeHILil Ta iX Jerirnmanii

3a00pOHSIOTHCS Al UM Oe3TiITBHICTh OpPraHiB
BIIQJIW, OPTaHIB MiCIIEBOTO CAaMOBPSIAYBaHHS,
OpraHiB aMiHICTPATUBHO-TOCIIOIaPCHKOTO
YIPaBIiHHS Ta KOHTPOIIO (KOJETialbHOro
OpraHy 4 I0CaoBOi 0co0n), 10 MOJIATa0Th y
CXHJICHHI Cy0'€KTiB rOCIIOAAPIOBAHHS, OPTaHIB
BJIa/IM, OPTaHiB MiCIIEBOTO CAaMOBPSAYBaHHS,
OpraHiB aJMiHICTPATUBHO-TOCIIOIaPCHKOTO
YIPaBIiHHS Ta KOHTPOJIIO JI0 MOPYIICHb
3aKOHOJIaBCTBA PO 3aXMCT €KOHOMIYHO1
KOHKYpEHIlii, CTBOPEHH] YMOB JJIsl BUNHEHHS
TaKUX MOPYIIEHb UM X JIETiTUMAIIii.

Available at
http://www.amc.gov.ua/amku/doccatal og/doc
ument;jsessionid=C1C7AB1FABB574BD580
5320F15BCEACC?d=94745& schema=main

Available at
http://www.amc.gov.ua/amku/control/main/uk/
publish/article/100571
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In Kazakhstan, the creation of State monopoly is limited as described in Article 32 of the
competition law.

Kazakhstan: Law on Competition, supra
Article5. State Palicy in the Sphere of Competition

1. Main directions of the State policy in competition area shall be developed by the
Government of the Republic of Kazakhstan and implemented by the antimonopoly
authority.

2. The central and loca executive authorities shall participate in the implementation of the
State policy in competition area within their mandate defined by this Law and other legal
acts of the Republic of Kazakhstan.

3. State authorities shall within their competence contribute to the development of
competition and shall not perform any actions that have adverse effect on the competition.

Article 32. State monopoly

1. The Government shall be entitled to restrict competition in those spheres where the sale
of goods at the competitive market may have an adverse effect on the constitutional order,
national safety, protection of public order, human rights and freedoms, health of the
population by legally providing the government with the exclusive right to produce and (or)
sale, purchase and use of commodity.

2. The exclusive right shall be exercised through the creation of an entity of State
monopoly. Only a State enterprise may be the entity of State monopoly, which was
established by decision of the Government of the Republic of Kazakhstan.

3. The entity of the State monopoly shall not be allowed to:

1) produce goods that do not relate to the State monopoly, except for the activity
technologically related with the production of the goods,

2) hold shares (participation interests) in the authorized capital, or otherwise participate in
the activity of legal entities;

3) reassign the rights related to State monopoly
4. when introducing the State monopoly the following conditions shall be observed:

1) market entities shall be informed of this decision no less than 6 months prior to its
validity;

2) market entities producing, selling or using this commodity shall have the right to sell this
commodity during the 6 month period after the State monopoly becomes effective, with the
exception of transactions the fulfillment of which exceeds the indicated period;

3) market entities shall be compensated for losses incurred as a result of the introduction of
a State monopoly in accordance with the civil legislation of the Republic of Kazakhstan

Available at
http://azk.gov.kz/detail s/ndownl oad.php?fn=2& lang=eng
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Also, Lithuanian law imposes an obligation on entities of public administration to ensure

freedom of fair competition. It aso prohibits actions by entities of public administration that grant
privileges to or discriminate against any individual economic entities or their groups.

21,22

Lithuania: Republic of Lithuania Law on
Competition, supra

Article 4. Duty of Entities of Public
Administration to Ensure Freedom of Fair
Competition

1. In carrying out the assigned tasks related to the
regulation of economic activities within the
Republic of Lithuania, entities of public
administration must ensure freedom of fair
competition.

2. Entities of public administration shall be
prohibited from adopting legal acts or other
decisions which grant privileges to or discriminate
against any individual economic entities or their
groups and which give or may give rise to
differences in the conditions of competition for
economic entities competing in a relevant market,
except where the difference in the conditions of
competition may not be avoided when meeting the
requirements of the laws of the Republic of
Lithuania

4 straipsnis. VieSojo administravimo
subjekty pareiga uztikrinti
saziningos konkurencijos laisve

1. VieSojo administravimo subjektai,
igyvendindami pavestus uzdavinius,
susijusius su tikinés veiklos
reguliavimu Lietuvos Respublikoje,
privalo uztikrinti sgziningos
konkurencijos laisvg.

2. VieSojo administravimo subjektams
draudziama priimti teisés aktus arba
kitus sprendimus, kurie teikia
privilegijas arba diskriminuoja atskirus
tikio subjektus ar jy grupes ir dél kuriy
atsiranda ar gali atsirasti konkurencijos
salygy skirtumy atitinkamoje rinkoje
konkuruojantiems tkio subjektams,
iSskyrus atvejus, kai skirtingy
konkurencijos sglygy nejmanoma
iSvengti vykdant Lietuvos Respublikos
jstatymy reikalavimus.

*! See Fox & Healey (2014), p. 790.
%2 Also see Poland, Japan, and Spain, supra.
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2.6. Other anti-competitive State M easur es

In the European Union, Member State anti-competitive measures and acts can run afoul of
TFEU Articles 101 (agreements), 102 (abuse of dominance), 106 (undertakings charged with a
specia responsibility must abide by the competition law, see supra), and TEU Article 4(3)
(specia responsibility of the member States to facilitate the competition provisions of the
treaty)(and the anti-subsidy provisions, which are not covered herein). If not a violation of the
competition law, unnecessarily restrictive State measures are normally prohibited by the free
movement law.

2.7. Authorizations of the competition commission to challenge State anti-
competitive acts and measures

Some competition laws authorize the competition authority to challenge anti-competitive
measures taken by the State, its subdivisions, or its administrative bodies.?® For example, Italy has
granted the Italian Antitrust Authority power to chalenge State anti-competitive administrative

measures; ®*

Italy: Law no. 287, 10 October 1990,
Competition and Fair Trading Act

Section 21-bis
The Authority's powers over
administrative provisions creating

distortions to competition

[Introduced by Section 35 of Decree Law
201/2011, which was converted with
modifications from Law no. 214 of 22
December 2011 on the “Conversion to law,
with modifications, of Decree Law no. 201
of 6 December 2011 on urgent measures
for the growth, equity and consolidation of
public finances."|

1. It isadmissible for the Authority to take
legal action whenever the generd
administrative provisions, regulations or
measures of any public administration
infringe on the laws protecting competition
and the market.

L egge 10 ottobre 1990, n. 287 - Norme per la
tutela della concorrenza e del mercato

Article 21-bis.

Poteri dell'Autorita garante della concorrenza
e del mercato sugli atti amministrativi che
determinano distorsioni della concorrenza

[Inserito dall’articolo 35 del decreto-legge
201/2011 convertito, con modifiche, dalla
Legge 22 dicembre 2011, n. 214 recante
“Conversione in legge, con modificazioni, del
decreto-legge 6 dicembre 2011, n. 201, recante
disposizioni urgenti per la crescita, I'equitaeil
consolidamento dei conti pubblici”]

1. L'Autorita garante della concorrenza e del
mercato € legittimata ad agirein giudizio
contro gli atti amministrativi generali, i
regolamenti ed i provvedimenti di qualsiasi
amministrazione pubblica che violino le norme
atutela della concorrenza e del mercato.

% See Fox & Healey (2014), p. 794.
* Ibid., p. 795.
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2. Should the Authority determine a
provision issued by a public administration
to infringe on the laws protecting
competition and the market, a reasoned
opinion indicating the specific nature of
said infringement shall be issued within
sixty days. Should the public
administration fail to comply with the
opinion within sixty days of notification,
the Authority may lodge an appeal through
the Avvocatura dello Stato within the
following thirty days.

3. Rulings enacted pursuant to sub-
paragraph 1 are subject to the rules and
regulations in Chapter 1V, Title V of
Legidative Decree no. 104 of 2 July 2010.

2. L'Autorita garante della concorrenza e del
mercato, se ritiene che una pubblica
amministrazione abbia emanato un atto in
violazione delle norme atuteladella
concorrenza e del mercato, emette, entro
sessanta giorni, un parere motivato, nel quale
indicagli specifici profili delle violazioni
riscontrate. Se la pubblica amministrazione non
s conformanel sessanta giorni successivi ala
comunicazione del parere, I'Autorita puo
presentare, tramite I'Avvocatura dello Stato, il
ricorso, entro i successivi trentagiorni.

3. Ai giudizi instaurati ai sensi del comma 1
s applicaladisciplinadi cui a Libro 1V, Titolo
V, del decreto legislativo 2 luglio 2010, n. 104

Available at
http://www.agcm.it/en/comp/1727-law-no-
287-of-october-10th-1990.html

Available at
http://www.agcm.it/normatival/concorrenzal/453
1-legge-10-ottobre-1990-n-287-norme-per-la-
tutela-della-concorrenza-e-del -mercato.html
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In Mexico, the Competition Commission may issue non-binding opinions regarding

programs and policies of public authorities.®

Mexico: Federal Economic Competition Law,
supra

Article 12

The commission shall have the following powers:

XII. Issue an opinion when deemed appropriate or
upon request of the Federal Executive Branch,
either directly or through the secretariat, or upon
request of an interested party, regarding
adjustments to programs and policies carried out by
public authorities, in the event they can have
adverse effects on the free competition process and
the economic competition in accordance with
applicable law, without these opinions having
binding affects. The cited opinions must be
published;

Articulo 12

La Comision tendralas siguientes
atribuciones:

XI11. Emitir opinién cuando lo
considere pertinente, o asolicitud del
Ejecutivo Federal, por si o por
conducto de la Secretaria, 0 a peticién
de parte, respecto de los gjustes a
programas y politicas |levados a cabo
por Autoridades Publicas, cuando
éstos puedan tener efectos contrarios al
proceso de libre concurrenciay
competencia economica de
conformidad con las disposiciones
legales aplicables, sin que estas
opiniones tengan efectos vinculantes.
Las opiniones citadas deberan
publicarse;

Available at
http://es.wikisource.org/wiki/T%C3%
ADtulo_Quinto _De los Estados de |
a Federaci%C3%B3n_y del Distrito
Federa

% |pid., p. 784.
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Under Lithuania's law,? the Competition Council has power to investigate violations of
the competition law by entities of public administration, to request their compliance with the law,
and, in the event of afailure to comply, to appeal to the court.

Lithuania: Law on Competition, supra

Article 18. Functions and Powers of the | 18 straipsnis. Konkurencijostarybos
Competition Council funkcijos ir jgaliojimai

1. The Competition Council shall: ... 1. Konkurencijostaryba: ...

3) Examine the conformity of the legal acts or | 3) nagrinéja, ar vieSojo administravimo

other decisions adopted by entities of public | subjekty priimti teisés aktai ar kiti sprendimai
administration with the requirements of Article | atitinka $io jstatymo 4 straipsnyje nustatytus

4 of this Law [supra, at part 3] and, if there are | reikalavimus ir, jeigu yra pagrindas, kreipiasi j
grounds, apply to the entities of public | vieSojo administravimo subjektus su
administration with a request to amend or | relkalavimu pakeisti ar panaikinti teisés aktus
repeal the legal acts or other decisions | ar kitus konkurencijg ribojancius sprendimus.
restricting competition. In case of failure to | Jeigu reikalavimas nejvykdytas, Konkurencijos
comply with the requirement, the Competition | taryba turi teis¢ valstybinio administravimo
Council shall have the right to appea against | subjekty sprendimus, i$skyrus Vyriausybés
the decisions of entities of State administration, | norminius teisés aktus, apskysti Lietuvos
except for the statutory acts issued by the | vyriausiajam administraciniam teismui,
Government of the Republic of Lithuania, to | savivaldybiy administravimo subjekty ir kity
the Supreme Administrative Court of | vieSojo administravimo subjekty sprendimus —
Lithuania, and against the decisions of entities | apygardos administraciniam teismui;

of municipal administration and other entities
of public administration— to the regional
administrative court;

Article 22. Infringements Investigated by the | 25 gy ajpsnis. K onkurencijos tarybostiriami
Competition Council pazeidimai
1. According to the procedure specified in this | | &jame skyriuje nustatyta tvarka
section the Competition Council  shal | k onkurenci jostarybatiria
investigate:
1) viesojo administravimo subjekty priimty
teisés akty ar kity sprendimy atitiktj Sio
jstatymo 4 straipsnio reikalavimams; ...

1) conformity of legal acts or other decisions
adopted by entities of public administration
with the requirements of Article 4 [supraat part
5] of this Law;

% bid., p. 784.
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6) infringements in case of failure to comply
with requests to provide information or failure
to provide information in atimely manner, also
in case of provision of incorrect or incomplete
information or, in the cases provided for in this
Law, failure to provide information within the
established time limit, damaging or tearing off
the seal affixed in accordance with Point 4 of
Paragraph 1 of Article 25, obstruction of the
officias of the Competition Council in carrying
out the investigation, or non-compliance with
the sanctions or obligations imposed by
resolutions of the Competition Council as well
as obligations assumed by economic entities in
accordance with Point 2 of Paragraph 3 of
Article 28 of this Law.This procedure shall not
apply to investigation of violations in case of
failure or falure to comply in time with the
obligations imposed by resolutions of the
Competition Council to amend or repeal legal
acts or other decisions restricting competition
in breach of the requirements of Article 4 of
this Law. These violations shall be investigated
in accordance with the Competition Council's
procedures.

6) pazeidimus, kai nurodymai pateikti
informacija nevykdomi ar vykdomi ne laiku,
pateikiama neteisinga ar ne visainformacija,
Sio jstatymo numatytais atvejais informacija
nepateikiama nustatytu laiku, pazeidziamas ar
nuplésiamas antspaudas, uzdétas pagal Sio
jstatymo 25 straipsnio 1 dalies 4 punkta,
kliudoma Konkurencijos tarybos pareigiinams
atlikti tyrima arba nevykdomos Konkurencijos
tarybos nutarimais paskirtos sankcijos ar
jpareigojimai, taip pat tikio subjekty prisiimti
jsipareigojimai pagal Sio jstatymo 28 straipsnio
3 dalies 2 punkta. Si tvarka netaikoma tiriant
pazeidimus, kai nevykdomi ar vykdomi ne
laiku Konkurencijos tarybos nutarimais paskirti
ipareigojimai pakeisti ar panaikinti teisés aktus
ar kitus konkurencijg ribojancius sprendimus,
paZzeidziancius §io jstatymo 4 straipsnio
reikalavimus. Sie pazeidimai tiriami
Konkurencijos tarybos nustatyta tvarka.
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