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INTRODUCTION

(1) &b its fourth sessicn (July 1970) the Committee on Invisihles and Financing |
related to Trade, taking note of a decision of the Trade and Development Board 1/ and
pursuing its owa programme of work in the field of insurance, requested the
secretariat to "undertake a study on marine ilnsurance to serve the regulrements both
cf the Comxlttee jfh Invisibles and Financing related to Trad_/ and of the Woridng
Group on International Shipping Legislation”. g/

(1i) To meet the requirements of the Working Group on International Shipping
Legislation which, at its first session, held in 1969, included marine cargo insurance
in its programme of work, the study was to involve researcn into the present
operational methods and practices of international cargo marine insurancs and to
anelyse these methods and practices with a view {0 permitting conclusicns as to the
adequacy of the present structure and possible improvements in favour of shippers in
general and shippers in developing countries in particular.

(iii) The programme of work in insurance of the Committee on Invisitles and Finaneing
related to Trade is mainly based on the principle that “"developing cSuntries should

take steps to enable their domestic Insurance markets to cover in thess markets -

taking into accceunt their nationel economic Interests as well as the insured interests -
the insurance cperations generated by their economic activities, including their

foreign trade, as far as is techmically feasible". 3/ To meet the requirements of

such an insurance policy, the study, in addition to its general analytical part as
deseribed in the preceding paragraph, would have to deal with the specific preblems
arising in the marine insurance marksts of developing.countries.and the ways and

means of promoting these markets.

(iv) For the above reasons, the present study on merine insurance is divided inte

twe parts, the first dealing with the current terms and practices of internatiocnal
marine cargo insurance and the second with specific marine insurance probleims in

developing ccuntries. "

1/ Official Records of the General Assembly. Twenty-fourth Session,
Supelemsnt No. 16 (4/7616), part three; para. 103.

2/ Official Records of the Trade and Development Bosrd, Tenth Session,
Supplement No, 4 (iD/B/318), paras. 91 and 9z.

3/ Conference rssciution 42 (III), para. 1.
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(v)  As regards Part Cne of the study, it should be recalled that marine carge
insurance 1s the oldest form of modern insurance. Over the ages it developed speclal
features stemming from perils and risks inherent in shipping operations and influenced
by a specific legal baclkground, mainly based on British common law. though
sstablished long ago, many of these features still exist and continue to influence the
insurance protection provided against the economic conssquences of cargo loss or damags
in international trade. Knowledge of the normal methods and practices under which
international marine carge insurance is carried out, as set out in Part One of this
study, may prove very useful to present and prospective marine insurers in developing
countries, who might wish tc operate in conformity with the generally accepted
international standards. On the cther hand, the description of the current structurs
is 1ikely to pave the way for improvements, aimed in particular at batter protection
of the commercial and transportation interests of the developing countries.

(vi) ZRegarding the specific problems of developing countries as providers of
insurancs, the fact is that in wcst classes of insurance (including fire, metor
vehicle, accident and crop insurance), the developing countries can implement the
general insursnce policy recommended by UNCTAD, that of covering locally the risks
generabed by their economlic activities in a straightforward and direct manner, through
appropriate regulations and an active promotion of their demestic insurance markets.

A deomestic insurance market should be made strong enough tc provide adequate

insurance cover of the risks arising in the country. If this condition is fulfilled,
the right to purchase insurance directly abroad should be resftricted. Measures should
also be taken to encourage local investment of insurance funds derived from local
insurance transactions. The UNCTAD secretariat has prepared a number of studies
analysing ways and means of implementing this general policy. o

(vii) For some classes of insurance (including reinsurance and marine cargo

insurance) international considerations tend to complicate a straightforward
implementation cf the policy advecated in the preceding paragraph. An UNCTAD
secretariat study 4/ analysed the problems facing the developing countries in the
gpecific fisld of reinsurance and arrived at some conclusions which werse coﬁsidered

by the Committee on Invisibles and Financing related to Trade at its sixth session and

recommended for adopilion by the Governmments of developing countries. g/ Part Two of

Reinsurance vroblems in developing countries (TD/B/C.3/106/Rev.l),
United Nations publication, Sales Mo, E.7Z4.D.II.

5/ Official Records of the Trade and Development Board, Thirteenth Session,

Supplement Ne. 4 (TD/B/464), ammex I, resclution 7 (VI).
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the present study has a simjlar purpcse, namely te analyse the specific problems of
developing countries in the field of marine cargo inswrance and Lo suggest appropriate
sclutions to these problems, with a view to promoting a larger participation of the
insurance markets of developing countries in international marine cargo insurance,
(viii) The study in its present form is a revised version of an earlier drafi prepared
by the UNCTAD secretariat, In the prsparation of the draft the secretariet was
assisted by ir. E. Pinckernelle {Hamburz); l&. J,P. Panthakey (India); Ilfr. G. Elhakin
(Egypt); Mr. P.4. Segueira (Iraq); Mr. A. Kunz (Suitzerland); lx. R. Rivera (ilexico);
and Mr. G. Chéreau (France). The draft was revised in the light of comments and
observations made during the meeting of an informal expert group held in Geneva fron

3 to 7 March 1975, in whick the following experts, acting in a personal capacity,
participated: 1. R. Dulzaides, Gerente de C,A. "la Segurided" (Caracas);

Ir. Gamal Elhakim, General llanager of the Kuwalt Reinsurance Coigpany; 1., Hiteshi TIkeye,
Overseas lanzger of the Toldo Marine and Fire Insurance Company Limited (Tokyc);

Dr. Ricardo Kuffler, Presidente de la Cdmara de Aseguradores laritimos (Buencs Aires);
Mr, Alwin Kinzler, Chalrman of the Cargo Committee cf the International Union of
Harine Insurance (Zurich); ik, Pierre Latron, Legal Adviser, Syndicat des Sociétés
Francaises d'Assurances Maritimes (Paris); lfr. Ernesto lartfnez, Senior Vice-President
of the F.G.U. Insurance Group (Rizal/Manila); Iir, Carl McDewell, President of the
smerican Institute of barine Underwriters (New York); ir. Stephen Ogunnivi, General
Fanager of the liarine and General Assurance Company Iimited (lagos); Mr. Raymond Porter
of Llerd!s (london); iir. Alexander Rankev, Direétor in the State Cconomic Interprise
"Bulfracht" (Sofia); ir. R. Sidharta, General ifanager of UMUMRE PT Reasuransi (Jakarta).
(ix) The secretariat is grateful to all whe helped it to prépare and finalize the
study by malding z most valuable contribution, but is alone responsible for the final

text of this document.
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_ PART ONE
INSURANCE PROTECTION FROVIDED TO GOODS TRANSPCORTED BY SE4
Chapter I
TEE ROLE OF MARINE CARGO INSURANCE IN WORLD TRADE

Perils of the sea and other reasons for cargo lcoss or damage

1. The need to insure property against the econmomic consequences of its loss or

damage is a fundamental feature of modern society. The more valuable the properiy

and the more serious consequences of its loss or damage to the owner, the more
imperative it is to insure it adequately. Particularly in the case of property
representing substantial invesiments in commedities, manufactured goods and industrial
plants, and involving outside financing, the owner of the goods as well as his
creditors insist on ample insurance cover. Credit is becoming more difficult to
ovtain without such cowver. Thus, merchants insure their goods in stock, farmers
their creps, and industries their products, plants and machinery. The scope of the
insurance cover sought in each case depends, of course, on the type of perils to
which the goods concerned are exposed and on the degree of security their owners
wish to attain.
2. Goods in transit are generally exposed to considerable additional perils,
against which adequate insurance cover becomes even more essential. This explains
the early development of marine insurance, which has been practised by merchants
gince the early days of overseas trade. It continues to play a very impcrtant role
in world trade. In practically every import or export itramsaction, besides the main
partners - the seller and the buyer of the goods and the indispensable carrier -
insurers have an essential role to play both economically, thrcugh providing’ insurance
cover and settling claims (with or without recourse against third parties possibly
liable for loss of or damage to cargo), and financially, where-the marine insurance
policy is an ancillary document indispensable to ths negotiability of the goods
while in transit.
3e The main purpose of marine cargo insurance being to provide insurance protection
against the economic consequences of cargo loss or damage,this study will now proceed
to review the perils f¢ which cargo is exposed and the loss or damage it can suffer
while in transit.
rssedle .. The caprying vessel-may sinlk or-capsize with cargo on board as a result of
such fortuitous accidents of the sea as heavy weather oconditions, hurricanes and
tycoons. The loss of the vessel may also be'caused by ité unseaworthiness, or by =z
navigational error on the part of the master or pilot. Finally, the sinking of the
vessel may be the result of an act of a third party (in the case of collision) or of an

act of war, riots and other warlike operations.
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Se While these and other accidents are a joint menace to ship and cargo,
itself can be totally lost in a mumber of cases when the ship is enly damaged or has

not been eipoged to any danger at all. For instance, carge may fall from the sling

or otherwise fall in+o the water at the time of lcading or unloading, without salvage
4

or reconditicning being b..ssible, Several parties may be at fault Deck cargo,

7 weather or if the

including containers, may be washed overboard or jettisconed in hsa

goods endanger the safety of the ship or other cargo.
6, Coods may be arrested (and not released), seized by the authorities, lawful or

otherwise, or be the subject of litigation. They may be damaged by acts of war or

Destruction of cargec on board at the moment of lcading or
es through the action of strikers, locked-out workers,

warlike cperations.
discharging occurs in rare cas
saboteurs, or in riocts or civil commoticns. Theft of complete units on board or
zt the time of loading or unlocding ig 2 totxl loss of = part of the consignment
4 special case of total loss is the non-arrival of goods due to overcarriags,

(inadvertent carriage beyond the port of destination) unless +the cargo or part of

it is found later.
Ta The incidence of damage to, or partial loss of, goods carried is much more
frequent and on the whole more costly than in the case of total loss of cargo. The

causes, kinds, and consequences of damage are many. Rust and/or oxydation damage

pay occur Shrough contact with freshwater, seawater, ship's sweat or other cargo.

Some goods are easily damaged by heatinge. Tea, coffee, cocoa, raw sugar, rice,

coconuts, palm kernels, groundnuts and similar products are most susceptible to

this kind of damage. Stowage of such goods requires knowledge and experience.
Proper ventilation is of wvital importance to the safe crossing of different climatic
zZones. There is imminent danger of sweat damage when a2 cargo is loaded in hot
weather and the humidlﬁy of the air is high, and the ship then entasrs a more moderate
zong or even encounters low temperatures.

3. Breakage occurs frequently, machinery being the main sufferer.
canmmot be repaired at destination, even slight damage often causes heavy losses.

If machines

In fact, if the machines must be returned for repair, the labour situation in the
gln, added to freight and cests incidental to their return and
reshlpment, can make the repa1r ‘more éxpensive than 3 comnlete replacement. Brealcage
of china, earthenware, enamelware, and glass, unless occasioned by & major accident,
within reasonable limits if the facking is adequate. The same

is generally kept
applies to liquids in bottles or leakage of drums or casks. But breakage, bending,

denting and scratching occur frequently on uncrated motor wvehicles, tubes or other

heavy materials.
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g. Some gocds are particularly vulrnerable to theft and pilferage. The mcst coveted
items are watches, cutlery, plated arficles, expensive spare parts and accessories for
motor vehicles, high quality textiles, clothing and clothing accessories and, ncst of
all, canned food and bottled spirits, in other words anything that has a relatively

2

high wvalue per weight and volume, is scarce and rare in the countries of destination
or in ports of call or can casily be dispcsed of orn the black market

10. Loss or damage often arises under a rule peculiar to¢ shipping called "general
average™.  Goods are sacrificed in order $0 free the ship and cargoe from an imminent
commen danger. This sacrifice can result% in loss, damage, or both. Deck carge

is jettisoned %o make the ship more stable (less top~heavy) in a storm and is
generally lost. A ship is lightened when she is stranded or has run aground and

is being reflocated. The goods can be damaged more or less seriously. They can

be damaged or completely spoilt by water when fire breaks out on board shin.

Although under the York-Antwerp Rules applicable to general average, loss or damage
may have affected only a few consignmenis on board the ship, and/or parts and
equipment of the ship, &all participants — the shipowmer end all shippers, even

those who had not sustained damage - must contribute proportionately to their wvested
interest in the venture.

11. The $ypes of loss or damage to cargo, and their possible causes, that shipowners,
exporters, importers and underwritfers have to deal with in the daily rcutine of their
business have been covered in the preceding paragraphs. There are, of course, other
dangers, risks and perils, other kinds of damage and other causes. The variety of
cargoe shipped from end %o all parts cof the werld is practically unlimited. New
commodities come on the market. Technological development cubts both ways. Carge
is carried which by its nafure is more susceptibles t¢ loss or damage. Ships tend to
become larger and the higher value of goods shipped is higher. The vessels, their
machinery and their equipm;nt are becoming more powerful but also more complicated.
The same applies to navigation instruments. Navigable waters become more crowded,
voyages take less time, turnover of cargoes is heavier, labour hecomes scarcer o
though sometimes better trained, but often reinforced hy less qualified hands,

"~ and more-fregquently working under stress...  New kindz of loss or damage occur which
were not experienced before, Therefore the somewhat conventional list of possiblé
incidents given here ig far from complete.

Marine insurance instrumental to world +radé financing

12. s already mentioned in paragraph 2 above, marine insurance plays an important
S & =1 1 I

oy

role in the financial field as well. In order to understand +this recle, the prevailin

pattern of financing in werld trade should be described.  Uhat interesis the exporter
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of merchandise is to get back the price he has paid as quickly as he can, for the
.. fastest possible turn-over of his capital is as vital to him as it is to any other .
btusinessman. On the other hand, he cannot part with the documents of title fo the

goods, particﬁlarly the bill of lading, before he has received payment. There are

-

forms of payment, however, almost as valuable to him as ready cash. If z seller is

ccepted and can therefore be negotiated with

sure that his draft has been or will
his bank, it is as though the buyer has paid cash. The consignee, %00, is naturally
interested in a quick turn~over of his funds. He, therefore, wishes to posipcne

payment of the goods wtil he has sold them and has received payment in his turn.

This is where bank credit comes in.
13. The salas contract between the seller and the buyer will contain a payment clause.

The most important and most frequently used clauses crise under collecticn arrangements
and documentary credits respectively. Under a collection arrangement, the bank acts
on the instructions of the exporter, and the documents of title representing the

goods are exchanged at the importer's domicile and payﬁent is made there. The
gervices of a correspondent bank or of a branch office cf the bank are&required.

In the case of a documentary credit, on the other hand, the instructions to the

bank are given by the importer and the documents of title are exchanged, and payment
made, at the exporter's headquarters. Here, too, the services of a correspondent

bank will be required.

14. A collection arrangement may provide for (a) an exchange of ths documents for

| payment in cash, the respective draft containing the clause "Documents against

payment® (D/P); (b) delivery of the documents against acceptance of the seller's draft
at 30, 60, 90 or more days after sight. The draft will then contain the clause
"Documents against acceptance" (D.A.4.). .

Under the documentary credits clause documents may also be exchanged for cash, but

much more business is transacted under an agreement between the bank and the buyer
whereby <the bank, through itézoverseas branch or a corresapondent bank, promises to
accept, honour, or negotiate Eills of exchange - drafts -~ drawn by the seller.

The seller or buyer can rarely dispense with the services of a bank. This is true
where the buyer is a branch of the seller or vice versa, or where the volume of
shipments is relatively small measured by the financial capacit& of the seller or the
buyer or where two~way dealings are iavolved; shipments of industrial or coasumer
products or investment goods going one way and, in exchange, raw material or

tropical products going the other. The two parties may, in such cases, settles the

halances through current account.




1% The technical details of the collection arrangsmeni and the documentvary credit,
and how they are wound up, need not be gone into hsre. Eowever, it should be
- stressed that the banls are very strict about the documents involwed, for the two

following reasons:

1. strict compliance must be insisted uﬁon_because otherwise the banks run

the risgk of the documents being refuséd énd the drafts unhonocured by

the consignees on the grounds of a discrepancy between the documents and

the instructicns given, or in the evént'of a claim for damages being

made, which may happen frequently in a falling market;

2e the documents are more cften than not negotiated for the purpese

of financing the underiying commercial transaction.

In this cecmnexicn an important principle is generally observed, that of a strict
separation of‘the "documentary aspect’ of the commercial transaction from the
"goods aspect', the banks being concerned oniy with the former and never with the
latter. 4 vank deals in finance, not in goods. Normally it has no expert
knowledge of the usages and practices of a particular trade, The documentary
character of a banker's credit, as used in the international frade, cannect be
overemphasised and on it is based the predominance of the itwo main instruments, the
till of lading and the insurance pelicy.
16. The complete set of documents (bill of lading, insurance policy, contract of
sale, commercial invoices, consular invcices, certificates of origin and, in some
trades, other documents as well) is not only a means of collecting the purchase price
or of satisfying the bank that ihe gcods are shipped and insured, but is also a
security for financing of the commercizl transaction enabling the bank to bridge
the time lag betveen shipment and arrival of the cargo. In the case of a collection
arrangement, the exporter would ask his bank to make an advance on ithe security of
a decumentary bill handed over to the bank for collection. In the instance of a
bank's documentary credit,afhe exporter would ask the correspondent of his customer's
bank, or his own bank, or a different bank altogether - deﬁending orn the conditions
the banks can offer him ~ to discount or purchase the draft which he is entitled
to draw under the documentary credit opened in his favour by the consignee. In ail
‘these cases tThe banking institutions will satisfy themselves first that the gocds
repressnted by the documents are insured, either by the surrender of an insurance
- policy together with other documents, or through confirmation by an insurer that

such goods are adequately covered under a marine insurance con
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17. In normal circumstances & fereign trade bank will not negotiate a draft unless

- it is accompanied by a compleis set of documents. There are cases; of courwe, where

banks are in current business relations with importers of high standing and will
dispense with the production of policies or certificates for each individual shipment.
They will then satisfy themselves that an open cover for their clients exists and the
insur.rs will have undertaken not to mals any peymsiiy of claims without the banicls
consent, bult insurers will'always have to honour a policy or certificate with the

. bearer if the bearer clause is writtern into the policy or if the policy is endorsed
in blank or tc the hearer. In international trade, however, cocmmodities often chahge
ownarship more than once while on their wey from the placs of production to the place
of destination, and as it is not possible tc deliver them phyrsically to the respective
vuyer, the documents which are used =s substitutes for the commodities are handad

in the sams

“

OVED. In these cases a duly endorsed nolicy or certificate is required
way as the bill of lading and the other documents. In s=zveral countries fthe policy,
although it may ve assignable, is not a negotiable instrument proper, Lut in the
practice of business it is accented as such. In fact, both the billﬁof lading and
the insurance policy represent the cargo, or respectively the right to claim for lost

or damaged cargo and, therefore, can be negotiated in the same way, but more easily of

course, than the carge itself.

R i .. A s e < e
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MARINE INSURANCE COVER AVAILABLE FCR CARGC LO3S OR DAMAGE

Irsurance interest in the goods

18. The perils to which cargo is exposed have been discussed in Chapter I.  In so

ar as these risks are insursble, the cargo owner may take cui an insurance against

iy

all or at least scme of them. The shivper generally has a free hand in deciding

what cover to chcose amcng those offered by the marine insurance market, unless,of
course, his consignee or hanker have committed him t¢ insure his consignments on
specific terms. The types of marine insurance covers available, their limitations
and the forms of contracts are analysed in this Chapter.

19. In internmaticnal trade gquite a nuwmber of people or corporate bodies may require
the services of marine insurance in securing the indemnification of the cargo owner
for any financial loss he may suffer if his goods are lost or damaged in transit, while
awalting transportation, or while waiting in the port of destinaticn.for delivery or
transit to the consignee's warehouses. In insurance, the party effecting the
insurance is generally callsd "the proposer" until the contract is in force. Then,
the proposer becomes "the Insursd"™ or "the policy holder". He must have at the time
of the loss an irpsuratle interest in the goods to be transported. Such insurable
interest exists if he benefits from their preservation, that iz to say from their safe
arrival in an undamaged condition, or if he were to suffer a financial loss through
thelr being lost or damaged.

20. The insurable interest in the goods can be original or derivative. The owner

of a cargo at the time of shipment, cr at the beginning of the Jjourney, has an original
insurable interest and is, therefore, entitled to insure that interest. Mortgagees,
financing bhanks and confirming houses have zn interest up to the amount of their
mortgage, advance payments or surety offered. The ownership of the goods ig
sometimes passed more than %nce from one party to znother and, therefore, the policy is
made assignable in the same way as the bill of lading.

21. It is incumbent upon the party requiring the insurance cover to disclose to the
insurer every material fact he 1s entitled to have concerning the risk proposed for
COVerage, including the-nature. of the cargo, its guantity and pécking and the name of
the carrying vessel. This information is intended to enable the underwriter to
decide whether he is prepared to accept the risk and against what premium. This
cbligation imposed on tbe proposer is fair and reascnable because the umderwriter does
neot conduct investigaiions into every risk cffered. He has therefore to rely in
general on the proposer's sgatements and good faith, amd usuzlily receives frem him

alone the recessary information concernming the risk.
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22. The proposer may negcotiate the insurance cover directly with fthe insurance
‘company of his choice ‘or avail himself ©f the services of an insurance Broker.
Insurance brokers are expected to act in the inferest of the insured. They give
advice as regards the meost suitable cover for a particular risk, present all
features of such a risk %o the underwriters and negotiste on behalf of ths prcposar

the terms, conditions and rates of the insurance cover. Ecwever, many mariksis cperats
withcout the intervention of brekers and prefer a direct relationship betwesn the
insurers and their clients..

Tyoes of marine carzo insurance cover

23. In all insurance warkets providing marine cargo insurance cover, there are wany

types of cover available, ranging from comprshensive to restricted. Such a broad

cover reflects the vast variety of gocds transported and the differsni nesds

cf tne shippers, the insurance being tailored {o these needs. The various types of
1

ot

though the ingurance

m

ften not identical, depending inter 2lia on the basic principles of the

marine insurance law of esach country. Some countries follow the "all risk” principle,

which means that all risks are insured unless specifically excluded by the clauses or

the wording of the insurance contract. Qther countries apply the principle of

"named perils', which means that only such perils are covered as are expressly named

in clausgesg; or otherwise, in the text of the insurance contract.

24. Although in the end the two systems provide the same types of cover, the

principle of named perils as practised in the United Kingdom is the one most commonly

used. In fact, the British market has for long been the intermational centfe for

marine insurance and British practices in tais field have influenced many countries

on all the continents. It may therefors be useful at this poiéf to provide an

analysis of the system of clauses set up by the London market, which has been accepted

and practised by a relatively large number of countries.

25. In Britain, cargo was téaditionally covered on "with average" (WA) or "free

from particular average" (FPA) terms. The perils insured againsf were generally

thosz of the "ship and goods" (SG) policy as specified in the Marine Insurance Act,

B ;QQQJW%WEQ%;Eymﬁo;m“that wag'used both for hull and cargc. Its scope was limited

‘becaHSEQi%;waS’bése&4on'practiéésjaﬁi;ﬁgﬁgéé“dévéioééd'at a time when damage tc cargc

played a minor part és compared with total loss, constructive total loss, general
''''' and salvage charges. The policy was formulated in the days of sail when

cargo was lost or heavily damaged.mcstly in grave accidents dus to storm, fire,

collision, and stranding rathsr than during an uneventful voyage when nothing

significant happened to the ship herself.
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26. But long before the Marine Insurance Act was passed, competition on the world
markets had drawn the attention of importers, wholesalers, retailers and sven
consumers, to ordinary damage and deterioration in gquality. Profit margins of
traders grew narrower and smaller losses or damage could therefors na longer ve
considered minor trading risks. When first introduced the "ship and goods™ policy
proved highly umnsatisfactory to cargc owners. This led to the introduction of the
FPA and the WA Institute Cargo Clauses mentioned above. But even then underwriters
straove to restrict the cover to protection agsinst loss and damage caused by
fortuitous risks and to avoid cover against ordinary losses and these which are
inevitable, such as natural wastage of certain commodities by evaporation, ullage,
ordinary breakage of brittle commedities, and ordinary leakage of receptacles.

27. Subsequently, free competition on the London insurance market occasioned a
considerable extensicn of the FPA and WA clauses, free agreements between the
contraeting parties being quite legal under the proﬁisions of the Marine Insurance ict,
1906. In a large variety of wording of new policy clauses, a nuaber of "extrsneous
perils” were included in the cover, such as petty theft and pilferage, short~delivery
and non~delivery, sling and hock risks, mud and/or oil damage, freshwater damage,
mould, mildew, and vermin damage, damage by other cargo and sweat damage. Admittedly,
the demand for cover against z number of these extraneous risks was and is quite
legitimate. In other cases, it was and iIs not, especially when loss or damage 1is
caused by trading risks such as loss of market, delay, deterioration through inherent
vice, penalties, or loss, damage or deterioratiocn due to mistakes in manufacture,
producticn, or packing, or damage done by the shipper himself in good or in bad faith.
Such risks were considered as uninsurable, and some of them s?ill are,

28. The widest cover provided in marine carge insurance is the "all risks" cover.

For quite a long time conservative underwriters opposed official reccgnition of the
"all risks" clauses for cargo, but then such cover was frequently given by the majority
of the markez. In view o% the pressing demand for a cover of 211 insurable risks
which were ocutside the sphere of influence of the insured - especially these risks
which were nct caused wilfully or through gross negligence of the cargo owner, nor
_comnected with inherent vice, delay, or loss of market - the Institute "all risks"
cargo clauses wére dréwn up andw;ffiéiéii§Mépproved for "voluntary" adoption. It was
hoped that, if the clauses came into general use, all reasonable demands of the
.shippers would be satisf{ied; . "reasonable demands" in this cuntext meaning demands

that did not trespass upon the field of urinsurable risks.
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2%. The follewing two clauses of the "all risks" cover are typical of this kind of

covers:
- This insurance is against all risks of physical loss or damage fo the subject=
matter insured but shall in nc case be deemed to cover loss, damage, or

exrense proximately caused by dslay or inherent vice or nature of the

I~

Y

subject-matter insursd.

Claims for loss or damage within the terms of these clauses shall be payable
irrespective of percentaée. _ _ ‘ v

The word "risks'" above is used deliberately. Cover is not given for "all loss or
damags arising from whatsoever cause™, but only foﬁ lozsesa by external fortuitous
inary" or "inevitable" losses - which do not constitute

"risks" - are not to bz met Lcss, damags, or expense proximately ceaused by delay,
or inherent vices, or nature of the goods are expressly excluded. Therelore, inhervent

vice which manifzsts itself in packirg material is not covered sithsr.
G. Uwirg to the manner in which they have evolved from each other, by succeszsive
extension, the three prevailing types of marine cargo insurance cover, namely the
"free frow particular average (FPi)", tha "with average (WA)" and the "all risks" cover,
have a great number of clauses in common, but on the other hand, some very substantial
differences. Regarding the former, all three types of cover provide comprehensive
insurance against:
(a) total loss of the whole cargo, constructive total lcss of same, and total
loss of any apportionable part.
(b) direct lisbility for general average sacrifice, and general average
contributions.
salvage charges, particular charges, and sue and labour charges.
(d) particular average irrespective of percentage of loss, if it is caused by
the vessel being stranded, sunk or burnt, or if the loss is attributable %o
fire or collision,{pr to discharge of cargo at a port of distress.
31. It is precisely in the field aof particular average due to causes other than
those mentioned in point (d) that the three main types of marine cargo insurance cover
differ most. In fact, particular average (which is a partial loss or damage of cargo
proximately caused by an insured Pe:il) is fully covered by arn "all risks" contract,
with the excepiion of ordinary losses, such as customary ullage or loss in weight.
A "with average" cover includes particular average only if 1% attains a certain
stipulated percentage and only as a result of heavy weather while a "free from
particular avsrage" cover excludes partial losses completely, unless, of course, they

are due to circumstances described in point (d).
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32. Thus, for instance, the "all risks" clauses ilnclude, while the "{ree from

re
particular average’ and the "with average" clauses exclude (unless due tc
circumstances stated above) cover for partial losses caused by leakage and breakage,
heating, fresh water damage, damage by other cargo, petty theft, pilferage and non-
deliverv. 411 three prevailing types of marine cargo insurance cover exclude, of
course, ldss or damage czused by delay or inhereni vice or neture of ths geoods, as

well as less or damege caused wilfully by the cargo owner. Short delivery or non-
delivery, referring to the failure of cargo, or of part of it, to arrive at the
destination without any evidence to show the cause of loss, can be insured as
extensions to "FPA" and "WA" clauses, but these are not covered unless they are
specially mentioned as insured perils.

33. In France and other Eurcpean countries the "all risks™ policy covers all losses
except those listed explicitly in the pelicy as being excluded. Unéer such a policy
all the insured has to do in case of a claim is to furnish evidence that loss or
damage occurrsd; should the insurer wish tc refuse the claim on the grounds of it
being due to an excluded risk, it is then up to the insurer to prove this fact.

The "fpa"policy in these countries is based on the opposite principlé and cnly cavers
those risks which are expressly listed in the policy, thus excluding all other loss

or damage. Both types of pelicies, however, cover contributions to general average,

in a very comprehensive manner.

Specific trade clauses

%24. The clauses of the three above types of c¢over are designed to meest the requirements

of shippers of general merchandise. They can ve applied to all sorts of goods. In

some special cases, however, shippers have found these standard clauses inadequate for

the protection of their interests. Special conditions had to be negotiated and
agreed between shippers and underwriters to provide policy conditions adapted to the
specific nature of the particular commodity shipped. )

35. Marine markets generally consider it appropriate to agree with the respective
trade associations on standard forms of clauses. The perils insured against under
these clauses are typical £or each commodity and are concurrent with lesses from
fortuitous risks. The flour trade clause, just to give an example, covers "all
claims whatever - irrespective of percentage - for damage to the flour insured,
ariging from all dangers and hazards of transportgtlon ineluding loss from short
‘welght through bags belng troken or torn in tran31t but excludlng claims caused by
'weevils, insects, worms and grubs”, Such speCification of details'of thé perils '
-covered and perils excluded cannot be provided for except under such specific trade
clauses. Similar trade clauses exist for such items as coal, corn, jute, rubber,

sugar, frozen products and timber.
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25, The trade clauses adopted by the Institute of Londen Underwriters drawn up
‘jointly with Lloyd's and the Liverpool Underwriters' Asscociation apply to shipments
ta and from the Tnited Kingdow. Eowever, uwany markets use these clauses or
gimilarly tailcred clauses because they have, in practice, proved to serve the
interests both of the ftraders and the underwriters alike. They make unmistakably
clear what ig and what ig not covered.

Cover of war and political risks
37. In the aggregate "all risks" Institute Cargo. Clauses there are twa which exclude

war and other political risks, namely cargo loss or damage due,on the one hand, to
capture, seizure, arrest, resiraint or detainment, and, on the other, tc stril
disturbances, riots or civil commotion. Should either of these clauses, or both,

be deleted in the contract, then the current Institute War Clauses and/or the current
Institute Strike Clauses are deemed automatically to form part of the contract in
gquestion. .

38. It dees not appear necessary to quote here the wording of the relevant Institute
War and Strike Clauses. However, there are varieties of the fermer in order to

cover the many forms of transportation. The Institute War Clauses simply reinstate
the exclusions of war risks and include expressly loss of or damage due to hogtilities,
war-like operations, civil war, revolution, rebellion, insurrection or civil strife
arising therefrom, as well as mines, torpedoes, bombs, or other engines of war,

The Institute Striks Clauses reinstate the sxclusions of strike risk, and include
expressly theft and pilferage or other loss of, or damages toc the property, by the
persons listed in the exclusion. It is worth noting in this connexion that the
American War Risk Clauses exclude arrest or seizure cf the cargg by the country of
origin or of destinaticn. Roughly speaking, war cover is only given while the earge
is waterborne, i.e. excluding pre-shipment and post-discharge risks, a limnitation
which, incidentally, does not%apply to mines and derelict torpedoes. Special
provisiors are made for the case of a trans-shipment. In the Institute Strike

Clauses no "waterborne" restriction to the protection is made.
Commencement_ﬁattachment) and termination of cover

39. Although originally marine insurance only covered the cargo while waterborme -
whencs its name - today the cargc cwner often requires cover for the eatire pericd

his goods are en route from his supplier to their final destination. In order to
ensure inclusion in the cover of the inland portion of the transit at both ends, the
"warehouse to warehouse" clauses were drafted. These clauses vary according to the

meang of transport on the main voyage. In special trades a "transit clause” is used
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instead of a "warehouse to warehouse" c¢lause. £ 1 kinds of clauses provide cover

for goods insured from the wmoment they leave the
the policy arnd continue while goods are transport 4
during loading cperations, sea-voyage; dischargir
delivery to the congsignee at the place indicated
40.
destination for the discharging operation and cus

stipulated is longer if the final destination is

A time-limit is granted to the insured afte:

area. The coverage termminates on expiry of the
of the goods to the consignee at the place of des
whichever occurs first. However, the cover may

Wt
[P Sy¥)

provided for in the clauses, nctice must be ¢

of the cover within the meaning of the respective
additional premium.

The marine insurance policy

41.
insurance policy.
relations between the insured and the insurers ar

A marine insurance contract is usually made

The policy serves as evidence

In some countries the marine insurance contract :
incorporated in a marine pclicy, This is the ce
countries which follow the Anglo-Saxon pattern of
France and Germany, the marine insurance contrac-
consent of the parties. In spite of this diffe:
insurance contract, the marine insurance policy :
necessary document for the transaction of intemmn:
42. Though the particulars which every cargo pol
national legislaticn of the country where the pol
to include the following items:

(i) name of the insured or mame of the per:
insurance on his own or another's behal

name of the insurer or insurers;

(i1)

rehouse of the shipper nsmed in
by land, awaiting shipment,
and inlard transit, until final

n the policy.

arrival of the goods at the poxt

The time-iimit

of
oms clearance.
nland or at least outside the port
pplicable time-limit cr on delivery
ination as stated in the policy,

2 extended beyond the time-limit
ven to the insurer before expiry

zlause and on payment of an

n writing and refexred to in the

of the existence of the ccntractual
sets forth what these relations are.
not valid unless 1t is

g in the United Kingdom and cther
law. In other countries, such as
acquires validity through the mere
nce in the legzl character of the
universally recognized as a

lonal trade.

2y should contain are a matter of

2y is issued, it is common practice

n or body who contracts the

i

the goods shipped or tc be shipped,

2 case may be;
ther conveyance by which the goods

sailing date or the attachment of the

(iii) subject-matter of the insurance, namel;
s e TR EL T RATATSy- PAGCKING y-GaaLl ity -8t O

(iv} the sum insured; o o

(ﬁ) voyage or period of tlme, oT bbth‘ as <

{vi) name of the vessel or deseriptiocn of ar

are transported, including the propesed

risk;




(vii) perils coversd and excluded;
(viii) loss payee, if property is mortgaged;
(ix) in addition, policiss way or may not show the premium rates agreed.
43, As rsgards point (iii), the subject-mattar of & marine carge policy are the

rx “"grooas" does not

[11]

for cormarcial purpeses. The %
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fo¥
y

geods which are transporte
irelude personal effects Lelonging to a passengsr. Some goods, by reascn of fthal
nature, cannot be covered by an ordinary insurance policy. This applies to livestock,
ptullicon, specie and other valuables, explosives, and narcotic drugs, (illegal shipment
df the matter being uninsurable altcgether). Although goods shipped on deck are not
normalily coversd by an ordinary pelicy because'of their exposurs to greater hazards,

they can ve declared specifically in order to snable the underwrifsr tc estimate the

4

peril and fix ar appropriate rate. In a rumber of countriss goods which arz subject
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damage.
44. The sum insured must correspond to fie insured person's interest in his cargo

because a marine insurance policy is a contract of indemnity. Its ooject is to place
the person insured in the same financisl positiocn as he enjoyed before the occurrsnce
of the loss. 4 cargo lnsurance contract must not serve as a means tc realise a
interest because he has calculated the price of the goods shipped, the cost of shipment

and the expected profit if the goods arrive safe and sound. Considering the principle

profit. The insured, however, is the only one who can estimate his financial

that it is not the cargo that is insured but the owner's interest in it, underwriters
will not contest the cargo cwner's valuation unless the sxpected profit included in
the valuation appears exaggerated because it is uncobtairable in the market even in
the most favourable circumst%nces. This would turn the policy intoc a gambling
contract, at least for that part ¢f the sum insured which exceeds the value of the
‘cargc and the.reasonably expected profit.
45. Most single shipment policiss are voyage policiles and the ports of shipment and
'.of destination are shown in them. Preliminary and additional voyages, if any, must
~alec be roughly designated.  Cazrgo "time-policies™ are mostly "declaration" policies
or “open covers", and for the purposes of the insured shipper, certificates or
endorsements are issued which become part of the shipping documents. The name of

the vessel is important for identification <f the cargo in case of loss or damage.
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First, the guality of the vessel or conveyance affects the premium rate. Secondly,
the name of the vessel must alsc be declared in order to enable the insurer to check
his aggregate cowmitment on that vessel; in fact, he may be committed through
various channels on shipments of several cargc-cuwners using the same vessel.

A8, The statement ip the pelicy of the perils insursd and the perils excluded is
gll-important bacause in overseas ifrade most policies are made payable at
destination, and the settling agent wmust be aware of the conditions stipulated.

He can only do so if the conditions are specified in the policy or certificate.

The insertion of the premium rate is optional in most countries. When policies
change hands by assigmment, as they frequently do in internztional trade, the
shipper may consider the rate which forms vart of his calculation as a matter of his
CWA COncerm,

Carzo policies

47. The above explaration of the particulars to be contained in policies refers
mostly to ordirary single shipment policies. However, for the convenisnce of both
ghippers and underwriters the markets have developed labour-saving systems which at
the same time esnsure that the merchant is covered at any time for all his shipments
if he is an exporter, and for all consigmments if he is an importer, or for a certain
group of his business, as socn as he runs the risk, even bhefore he becomes aware of
his interes® in a cargc, or in case he or his staff inadvertently fail to insure or
declare his interes? pricr ito the attachment of the risk, or cmit the insurance or
declarsticn altogether. These systems ars:
(1) floating policies;

(ii) open covers;

(iii) Ttlock policies.
48. 4 floating policy is issued for an agreed value cevering =all future shipments
of the insured. The shipments must however be declared. Each time a shipment is
pade the sum insured by the pelicy is reduced according to the value of the goods.
This procédure continues until the total value of the goods declared has reached the
sum insured as indicated in the floating policy, in other words, until the policy
expires. The premium is paid in advance for the full sum insured and nct on each
shipment. L floating policy always contains the following stipulaticns:
= a2 limit per conveyence or ship's bottom;
~= .a classification clauge if sea-transit is covered, according to which

zdditional premium will be charged i1f the vessel 1s overagsd or has not the

highest classification;
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~ a locaticn clause limiting the insurer’s liability for cargo while awalting
shipment; ‘
- a scale of premiums applicable to the different kinds of goods.
Whenever required, certificates of insurance are issued for individual shipments
wnich - though not strictly in the legal sense but for all practical commercizl and

Tpon expiry the floating

banking purposes - take the place oI the mastsr policy.
policy may be renewed or a new cover taken out.

49. "Open covers" are generally used nowadays because they offer certain advantages
as compared with ficating policies. It is not coavenient for a merchant to arrange
insurance for each shipment separately, or to have to rensw a fleoating policy each

time 1t expires. A higher smount in the latter is no alternative because the total
premium must be paild upon the signing of the policy. Open covers are either effsctad
for a l2-menth period and therefore renewed annually, or on conilnucus vasis. Thay
mey include a scale of premium rates for the various commoditiss covered, and thsy must
also contain a cancellation clause, especially since the premium rates may prove
inadequate in the course of the year. Nevertheless, it is considered a great

advantage by the insured to have, failing a cancellation, fixed rates for calculation
‘purposes. .If the cover includes war-risks, and/or strike risks, the period of

notice is seven days for the risk. For marine perils it is mostly 30 days although

in some mazikets the period of notice is very short indeed (48 hours in the

United States).

50. According to English law an open cover is not legally enfoxceable but is congidered
a gentleman's agreement between the insured and the underwriter, the former being

bound to declare all the shipments falling within the scope of the cover, and the

latter toc accept the declaration and to gign policies issued accordingly. On the
Continent and in other countries similar covers exist and serve the same purpose by
giving the same service. There, the airangemant takes the fom of a policy - under

a variety of names - and thgfunderlying insurance contract is legally enforceable. If
the cover is a policy, the individual.documents are not single policies - although

they go sometimes under that name - but certificates of insurance, the character of

ich was explained above under the heading of "Floating Policies". Under an open

£
o)

-GOVeT,--0F -the continental equivalent, premiums are meostly debited in current account
and settled at the end of a pericd of three months.

51. *"Block policies" - sometimes called "merchandise fleaters" - are mainly used for
small but numerous sendings dispatched by hand, mail, road, rail, or on inland

waterways. Hers, too, there is an uppexr limit per consignment but, as in an open
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cover, nc aggregate limit for all sendings, Declarations are made pericdically,
mostly once a year. A flat premium is charged and is adjusted on every renewal
according to the turnover and loss experience of the previous year. No certificates

are issued. The block policy iz little used in overseas trade.

Limitation of cover
52, Among the limitations and restrictions contained in fleoating policies and open

’ - ik b e

covers. the following are the most important:
(i) the classification clause;

(ii) the location clause.
No policy or agreement is likely to exist without these.
53. The classification clause is included in all floating arrangements - pclicies
or otherwise - which contain a scale of premium rates, the reason being that the rates
are calculated for ships placed in the highest class by one of the Classification
Societies. The c¢lass of a ship is found in the shipping register of the society
concerned. The codes for first-classed and lesser classed ships vary from society
to society. For an underwriter, the age, type and state of maintenance of a vessel
are important. In addition, an underwriter may take intc account the flag, the
ownership and the management. The name of the master - which in the age of sail

was always given when a marine risk was proposed to the underwriter and, indeed,

m
[0

appeared in each pelicy far into the age of steam - is of no importance these days
regards age, type and fitness of the ship, since the underwriter now relies upon the
shipping registers.

54. Classificatiorn societies exist in meny shipowning countries. At present, the

main internationally recognized classification societies are:

smerican Bureau of Shipping (Usa) -
Bureau Veritas (France)
Germanischer Lloyd (Germany)
Lloyd's Register of Shipping (UK)
Nippon Kaiji Kyckai . (Japan)
Norske Veritas : (Norway)
Polski Rejestr Statkdw ' (Foland)
“Register of Shipping of the USSR (UssR)
Registro Italiano ' (Italy)

-An insurer who takes out an open cever or floating pelicy normally ineists on &

ot

provision in the cover reguiring that shipments must be effected on classified vessels,
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ard that the age cf the vessel does not sxcsed 20 years, (lately reduced teo 15 years)

‘or else an additional premium has to be agreed.
the classification clause.

Location clauses are necessary in order to

an amount ig z2tle to bear, teking inte
The amcunt {c¢r which cover is opened represents
any one shipment "per bottom”. Goods awaiting

© The clause used for this purpose is
limit the insurer's liability to
ascount his resinsurance arrzngements.
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shipment may accumulate in a

particular locality, or several consignments might be sent off for shipment by

different steamers from the same port or even from the same dock or jetty.

will

insursd tc sze Lo it

tha zleuszs

m

somewhat larger

risks and does not prejudice the shipper in respect of accumulaticns at The por

dischargs cr beyond. Insurers realise that it

have an ilnfluence on the flow of transportation

the Institute of London Underwriters drafted

walch z figure can be insertad up to which amcunt

may be thnz same
K

ancunt, The

These

accuzulate if they belong to the same person insured and will fall under the

he locaticn
such acourmulation is

~, e H ’--"
tnat sush acoumils

is impossible for tane insured to

QvVerseas.
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COST OF MuRIKE C.RGC INSURANCE

Rating in merine carco insurance
56. =z number of factors influence the cost of marine cargo insurance, which exnlains

why rating in this class of insurance business is mostly based on individual judgement
and exnerience rather than on eny uniform tariffs. In fzet; the dscisicn of an
undervriter on whether tc c¢cmmit himself to¢ a proposed marine cargo insurance cover
and, if so, at viat premium rate, is generally based on his evaluation of a series of
"factors of which the most important zre the following:

perils to be insured against, namely the type and scope of the cover sought:

- insured value of the cargo:

- mnature of the commodity transported, ond its necliing
- origin and destination of the gocds;

- mode of trarcit and tyme of the carryins vesszel:

- ©ast loss record of the insured.

2cope ¢f the inzursnce cover

57. is already mentioned in the preceding chanter, there are severzl tynes of
insurance ccver ranging Ifrom the broadest tc the most restriciea. It is importent,
cf course, when calculating the premium, tc take into account the nerils the cargo
is tc te insured against. In general, the chezmsst cover is for total loss only or
"free of particular average”:; next come covers ‘with aversge™ but excluding
axtraneous risks; the most exmensive is the 21l risks’ cover, eshecially then
extranecus risks are included. Once the basic rate iz established, =2dditionel
charges must be made if such perils as breakage, leakage of receptacles, tearing of
bags, theft, pilferage, rust or oxidation, contact with other cargo and dsmage by
disinfection are to be included in the volicy.

Insured value of the cargo
53. The »remium of marine cargo insurance depends.on the sum insured, vhich, in

princinle, must be equal to the insured person's interest in his cargo, Ttecause a
marine insurance policy is & contract of indemnity. Its cbject is to plece the
insured in the same financial nosition vhich he enjoyed before the loss. This ainm
czn only te achieved if the interest is fully insured, in cther words if the ilnsursed
value is not less than the cargc owner's interest in the subject matter. If the
lnsured value is smqller, there is a case of underinsurance; unfortunately, insurers

are Often confronted with underlnsured careo when settlin g claims.
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; 53. U“&er"al"ation leads to underinsurance, and according to the law of most

f - countries the underinsured portion of the risk is deemed to bg coversd by self-insurance
f and is treated accordingly. In case of total logs, tThe amount insured is paid to the

j nelicy helder, who, of course, will not be fully indemnified, that is to say he will

! the sam=2 position in vhich he would have been had no loss cccurred. The

i pracedure in case of a partial loss is the same. If only part of the consignment is

lost (say, 30 bags of coffee out of a lot of 100), the cargc owner will be paid that
percentage of the whole amount insured as the lost part bears on the whole consignment
| (in the above example 30/100). In case of damage to cargo the settlement is equally
E simple, provided the damage can be ascertained in terms of percentage of the damaged

x goods.

60. L cargo insurance contract must not serve as a means of reslising a profit when
a loss occcurs. However, the insured alone can estimate his financial interest because

:lated the vrice and costs of the goods shirved =2nd sipects a rprofit if

(=]
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! tiie goods arrive safe and sound. Considering the principle that it is rnot the carze
+

| that 1s insured but the interest of the cwner in it, underwriters do not challenge
the cargo owner's valuation unless the exmected profit included in the valuation

.

appears exaggerated because it is unobtainable in the market even under the most

favourable circumstances. This would turn the policy into a gambling contract, at
least for that part of the sum insured which exceeds the value of the carge and a
reasonably expected profit.

6l. Overinsurance can take two forms: double insurance and over-valuation.

Wational laws provide, in general, for measures tc correct both double insurance and

| overvaluation, because they are at variance with the principle that only true

interests in a transport of goods can be insured, and, in the absence of such interests,

insurance must be avoided.
62. Double insurance occurs mostly when a shipper takes out a cover in ignorance of

é the fact that ancther person or body, say, the supplier of the goods, has also

i insured the carge for his own account or for account of whom it may concern. This

| will happen if the terms of the purchase contract are either ambiguous or have been
niginterpreted, or if bhoth pzrties have insured in order to be on the safe side. In
the United Kingdom, IFrence and many other countriss, the insured is given sn option to
claim against the insurers in such order as he desms fit, but in practice each policy

iz ratably reduced; and a return of vremiums is made on the amount of the reduction.
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In some countries where the legal system is modelled on the old French law -~ which has
not been valid in France since 1967 - only the earliest dated policy is valid and
subsequent policies have to be cancslled and the premium returned. If two or more
policies are issued on the same date, thev have to contribute provortionately and

the premium received in excess has to be returned proportionately as well,

&3, Overvaluation, if & fraudulent sct on the part of the insured,
cancellation of the nolicy, so that no claim is paid and no premium returned. 4An
inadvertent overvaluation can be remedied by reducing the valuation to the actual
interest the insured has in the shipment and the premium paid in excess returned. If
the insurer claims fraud, which happens very rarely indeed, the cnus of procof lies
with him.

Mature of the cargc

64. The nature of the cargo is, of courss, very important. High oxidizing cargo,

such as some chemicals, and cargo which generates heat spontaneously, lilke oil seed
extractions, are to be considered with caution. The degree of fire hazard involved
w1ll determine the rate. 1In »ractice stowzge conditions on the shin greatly upset
the hazard calculations; for instance, carge stowed near the boiler walls greatly
increases the chance of spontaneous combustion by producing unfavourable temperature
conditions. Likewise, piecegoods stowed along ship's walls may increase dampness
and consequent mildew formation. Contact with other cargo, for instance foodgrains
stowed in close proximity to chemicalg giving out obnoxious vanour, may render the
foodgrains unfit for human consumption.

65. il1 the above factors cannot be ignored, and in given sets of circumstences may
justify the loading of the rate. The same is true of packaging which can be =z
physical rigk as well as a moral hazard, since inadequate packaging mey invite
pilferage.  The underwriter must be informed of the guality of the paclkaging used and
rmust also know what ¥ind of packaging is required for each sort of cargo. If he
lnows the customer, he will have had some experience as to vhether that particular
insured prefers first-class packaging rather than save packeging expenses and pay
higher premiums cwing to deterioration of his loss record.

Vovase and carrying vessel

.
Leading.

66, There are a great number of factors influencing the wremium under this
.F‘
-7

is regards the voyage itself, the main elements involved are duration of the voyage,

possible hazardous passages and expected variations in temperature.




i
;

TL/B/C.3/120
page 22

67 regards duration, the length of the voyage itself need not din 3

the insured hazard and thus affact the rate, because the Imnstitute clauses and.o
policies always exclude consequences of delay and subsequent deterioration.
contributzs to aggravsting the damage, either

o

Indirectly, however, a prolonged voyaze
and hazar

thus increasss the zaza

b

atent »r gtherwiss,

to the United Kingdem wia the Suez Canal noromwelly tcook 15 cays for a fast run, while

el
R Y

ot

routing via the Cape takes approximately 30 days, or twice the normal period.

8. Apart from aggravatlon of damage already present, or increase in possibilities of
damage, the hazards of the sea are zlso increased, beczuse the undertaking is exposed
to the elements of nature for twice the normel duration and therefores, reasonably,

calls for a loading. The »rincinle would be tihe longer the duration the higher the

rate, though not in the seme nreoportion.

£9. Eezarding hazardcus passagess, certain voyages involve passagze through dangsrous
waters 2nd narrow straits vhere ihe charces of collisison and grzunding are grearl,

However cautious the navigation, (excluding human failure),
visibility may be bad cr the waters turbulent, thus increasing the rislk of a casualty.

Such factors are alsc taken into consideration by the underwriter when computing an

equitable rate,
70. As regards temperature variations, voyages to, from or through the tropics,

affect the rates because of a greater degree of temperature variations and humidity,

in respect of certain cargo and alsoc in respect of the nature of risks coversd, such

as mildew damage. Here the special skills and experience of an underwriier are

The variations may be so great, almost from nil to 100 per cent, that it is

required.
For instance, temperature variations may have no

almost imposgsible to enumerate them.
effect on rates for machinery and machinery parts which are not subject to rusting,but
edivle o0il in bulk may draw a2 high percentage ¢f the basic rate as additional premium.

71l. A second set of factors affecting rating is related to port conditions. Many
ports have hydraulic or electric equipment to handle normal cargo, but apart from this
limited machanization, most ports lack modern eguipment such as fork lifts, conveyor
belts, pneumatic machines to handle bulk cérgo of grains and fertilizers, In a large
number of cases the ships have to depend upon their own tackle, or even to unload on

lighters. Nevertheless,the shipping trade is undergcing a drastic change.
Palletization and containerization are bound to increase and represent a larger poriion

of total shipments, replacing whenever practicable the conventional loose nackage

major ports will, therefore, benefit from modernizing aznd improving their

-

handling;
port facilities to handle nalletized and containerized goods.




TD/B/C.3/120
page 23

72. Due to increzsing volumes in trade, most ports find it difficult to provide
sufficient storage space. The only alternative for these ports is to expand
vertically and have large warehouses. With the introduction of container traffic,
however, vertical expansion may ncit solve the problem, since containers are hetter
gtored on hard ground, in piles of ftwe or three. This, of course, requires vast
areas of vacant land, with heavy mobkii: cranes to 1lift the containers.

73. A reliable watch snd ward system helps i¢ prevent theft and pilferage. Many
ports have extended their activities without taking the follow-up measurss of
increasing their staff to safegusrd cargo. Forts with a bad pilferage record are
heavily penalized, 1f cover is required against theft, pilferage and non-delivery.
Some ports are so notoricus, that cover may not be available at all for certain types
of cargo. For instance, cover against theft, pilferage and non~delivery of tea
transported from India to ifghenistan via Karachi is not available unless a very high

rate is paid. 7
74. On the other hand, ports vhich are properly equirpped, have ample storage
facilities and elso maintain an adequate vatch and ward system, benefit from specislly
low rates. Details of conditions in the varicus poris are to be found periocdically
in the Lloyds publications, and this information is readily available to the
underwriters. Aimerican, French and other professional institutions also provide
useful information of this type to their members.

75. The last facter, but a very imnortant cne, is the quality (the class) of the
cerrying vessel. The Institute of Londen Underwriters classification clause and
similar clzuses existin: in other markets are guidelines for determining the degree
cf sesworthiress of the vessel. Ships ceomplying with these clauses will generslly
be considered standard vessels and are insured at normal rates. For non-compliance
with any of these clauses, either vholly or in vert, carryins vessels attract an
additional »remium, denending unon the degree of hazard. Tomnage built during the
Second World Var is heavily nenalized for its inferior construction and inability to
stand tne stress of weather, as proved by a large number of total losses in recent
years.

7¢. Other non-classified vessels are also penalized for non-existent or insufficient
navigaticn aids, construction not conforming with the reguirements of the
classification societies and low safety fector. Vessels over 30 years old (20 years
on some markets)i are considered a definite risk: Iinsurers also view as risky ths
practice of converting cld véssels into container ships. A4ll the above cases justify
a losdirg of the normal rates. On the other hand, speclal tyves of carrying vessels,

specifically built for csrtain transports, improve the risk.
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Loss record of the shiprer
77. - imother factor influerncing the insurance premium is the proposer's reputation.

If the pronosal is made through a reputable broker, that alone may give the underwriter

scme assurance. True, bad accounts are gomstimes found also among reputable shippers.

Tevsrihelsss, some shinpers, 23 a maetfter of business tactics and caleulations, prefer
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the nrincinls of having the cheapest guality and supplier, and employing the

packaging rather than preserving a good claims record and therefore obtaining the

lowest insurance rates.
Individual risk judgement and tariff rating

78. In merine insurance, owing to the great variety of risks and perils to be covered,

and to the different degrees of influence exercised by the aforesaid factors, two
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identical, This mekes it very difficult to set un scales of
l

T
iffarent., it must be quotad on

1 category of business., ZIZachi risk being d s

s own merits. Cn the othar hand, practically none of the waricus fzctors enumerated

above canr be measured in figures, but the experience acquired allows for scme sound
judgement. Thers are, however, some marine insurance markets where tariffs have been
introduced either on the basis cof an agreement bty the insurers themselves, or through
the direct intervention of the Government.

Reting of war risks

79. In time of peace, war rates are purely nominal unless transit is effected within

1Y)

wWal

a3 invelved in leocsel wars. 'ar risks »remium rates are issued by the London markst

1]

(]

and are amended from time to time in order to be adapted to the gtate of war or tension
in various aress of the world. Yith the exception of the United States and gome other
markets, insurers all over the world apply the rates and conditicns of the London
merkst, and failure to follow these terms results in difficulties of finding reinsurance
for such acceptance. Reinsurers insist on strict apvlication of these terms and rates
as a conditicn of their treaties or facultative reinsurance acceptances. The same
applies to the rating of strike risks.

Influence of recoverias cn ratins

80. Ag will be showm in another chapter of this study, the carrisr or other parties

may in some cases be made responsible for cargo loss or damage within the limits of
their professional liability. In such cases, the marine insurer ftales rscourse zgainst

the responsible third party by using his subrogation rizhits, and see

least part of his claims paid, up to the smount of the total claim pzid to the insured.
Eowsver, most marine insurers tend te limit their reccurses Tc majcr recovery casss
as wvell azs to straightforward ones, because litigaticr on 2 grsst numbsr of mincr

the eXpeciancy of recoveries influences cargo insurance rates to a considerztle degrees.
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Chapter IV
SETTIEMENT OF CLATMS FOR CARGO LOSS OR DAMAGE
Claims for cargo loss or damage
8l. Claims occur under all types of insurance, and payment of claims constitutes the
mein service rendered by the insurance industry. In property insursnce, a claim is the

r‘\ ™

demand for indemnification of a financial loss suffered by the insured party owing
an unforeseen event. In property insurance, it must be remembered, only the legitimate
interest in the subject-matter can be insured and, therefore, only such legitimate
interest can form the object of that demand, and not the property itself. This is why
the settlement of the claim is not made in the form of a regtitutic in naturalibus,
that 1s to say a restitution of the lost or damsged object, but in money only. The

cost of repair or reconditioning, if any, is also refunded in money.

82. In merine cargo insurance, claims can be made for thrse msin kinds of losses:
total loss, particular average and general awverage, Added to these zre claims for sue
and labour charges incurred by the insured. 4s claims procedures differ in each of
these cases, they are dealt with separately in the following paragraphs.

Total loss claims
3. A total loss means that a cargo 1s either completely destroyed or so damaged that

the owner cannot use it or dispose of it commercially., Cargo that is burnt or has suck
without there being hope of salvage, or which has otherwise lost its original natwure,
i1s deemed tec have suffered g total loss. Cargo vhich is salvaged sound frem a sinking
or sunlen ship but cannot be shippoed to its destination is considered a total loss as
well. As a rule, the fact of a total loss is hardly ever contested by an insurer. The
sinking, burning or impossibility of disposal cannot give rise to much doubt, provided
the facts are cobvious or can be proved, which 1is mostly the case.

84. ILoss of & cargo!s original nature, however, is more difficult to establish.
Differences of opinion may arise, for instance, as to whether or not foodstuffs or rau
raterials have become unfit for humen conswmption, whether unexposed files became
exposed in connexion with an insured event, or whether nachinerv is broken or otherwis
damaged, or simply not functioning, or is beyond repair., If the ccst of repair or
reccnditioning and forwarding to destination exceeds salvaged value after reccunditicning

h

or repair, that would coustitute =z fconstructive total loss!., Whether cargc becane 2
total loss or lost its original nature, or whether it is a case of particular average
is often d90151ve in acknowle&gement of a clalm That occurs wheneve; insurance is
Hade ifree from particular average, ‘uhless strapied [..m. C

85. In case of an obvicus total loss ths services of a surveyor can ke dispensed with,
This is the case, for instance, when the ship has sunk with her cargo on Lcard,

the event of a total loss due to the cargo losing its criginal neture, or in the case of




constructive total loss,; the swrveyor's ssrvices becoms particularly important for it

2 Lk

not only his task to establlsh the extent of the damage, but also to verify the
circumstances of the accident, in particular the actual cause of the loss,

m

Perticular average clainms
86, All damaze sustzinsd through insured perils, which is net a Tetal loss within the
resning of the tern as defined zbove, 1s consideresd as particular zverage. The

procedure for dealing with c¢laims for particuler average is based on the fact that
conditions on which marine insurance is contracted are rany and vsried, and that in
case of a loss it is just as important to discover its cause as it is to establish its
extent, This is one of the reassons why the cargo owner will have tc give notice to the

insurer or his agsnt as soon as he becommes avare of the loss or damage, ancther reason

being that the insurer needs to be informed of his liapilities as scon as they arise,

malie the nsceasary provisicns. It iz also incumbent om hin to

in ordsr tc be abie to
i c2 the iznsurer and the carzo ouwnsr must cc-operate in seeltlng to minimizs

2 1
G0 3C Lgcou 12 LIS

the clain., Iumedlate nctice must alsc e given to the shipowmsr or his local

{3
]

representative. Oargo claims arc as often as nct dealt with between the insurer and a
party other than the one which took out the policy because a marine insurance policy
will usually have been assigned by the original insured to other parties, to banks for
instance, and finally to the consignee. 411 policies show ths name of the insurance
company or Lloyd's agent at destination. In the event of loss or damage, application
must be mads to that agent for survey. ihen advised of damage, the agent will appoint
an expert surveyor or carry oub the survey himself.
87. The surveyor, who is an independent and Impartisl expert and is not concermed with
rolicy conditions, will determine the cause of the loss and agree the extent of the
loss with the carge owner or his representative. He will then draw up his survey report
accordingly, and the report will be transmitted to the interested party. The report
will also Include data necessary for the assessment and settlement of the clainm or for
the question of recourse, such as date of arrival of the conveyance (usually the
carrying vessel), date of discharge, date of delivery to consignee's warehouse, and
date of the survsyor!s receipt of the application for survey. The applicant will have
to pay the surveyor whether the claim falls within the scope of the insurance or not,
and that is why the policy should be produced te the agent in case of doubt, in order
to avoid unnecessary costs in respect of & claim that would finally be declined under
the insurance terms. ILater the claimant will, of course, include the fee or feeg in
his claim,

S, The purpese of the survey report is to prove the following:

(a) the cause of loss or damage;

(b) the extent of loss or damags;
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{¢) ‘that the loss or damage occurred within the time the insurance was in
force (under a warehouse to warshouse clause, for example) and where the
loss or damage occurred;
(d) the fact that survey was applied for and made within the prescribed time~
limit if the pelicy conmtains such a time-~limit.
89, If the policy or certificate includes a payment clause, such as "claims payable
et destination W ..."%, the consignes will present the documents to the settling agent
(in most cases he is also the claims agent), who will have to consider the claim. If a
payment clauge is not included in the policy, the documents must be sent to the office
vhich issued the insurance document, or to the insurer's head effice., The claims
documents will consist of:
~ the policy or certificate;
~ the bill of lading;
—~ the supplier's invoice and paciting list;
-~ the survey report;
- the claimant's clains invoice;
-~ the port authorities! certificate;
-~ the correspcndence, ordcopy thereof, with the local shipping agent concerning
the loss or demage,
90. In cargo insurance, as in many other property insurance classes, claims are based
cn the insured value which is agreed and, in case of a total loss, the amount Insured
in the policy is paid, less non-incurred expenses, as applicable. In thes event of
partial loss, the percentage of depreciation must be determined. This will be applied
tc the insured value. In many markets, when goods arrive at destination in a dameged
state, the percentage of depreciation is determined by comparing the gross sound-
arrived value with the gross damaged-arrived value. These values are based on the
market values on arrvival. The surveyor will agree the depreciation with the consignee.
If they are unable to reach agreement, it may be necessary to sell the goods, nbstly by
auction, in order to find the percentage of dspreciation., If this becomes necessary,
the gress proceeds are compared with the gross amcunt which the goods would have
realized if sold in sound condition at the same place and on the same day, and the
percentage of depreciation is calculated accordingly. The insurer then pe; s the same
percentage of the insured value plus reconditicning charges, if any, plus the cost of
the sale and the survey and other fees.
" 91. The procedure is different if a damagéd cargo cen be repaired or reconditioned,
thus regaining its full valus, The damage then is the actual cost of repsir or
reconditioning and forwarding to destination. This cost 1s, of course, borne by the
insurer. No calculation, such as described above, will be necessary, that is to =ay,

B
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the cost will not bs fixed in relation to the sound valus and the respective percentag
paid of the insursd value, since such a procedure would probably pul the carge owmer in
a better position than he would have been in had no damage occurrvedi. If, however, the

insured walus is lower than the sound-arrived value = ingtead of higher - then there is

a case of underinsurance, and the cargo owner will only be able tc recover from ths

nercentage of the repair or reconditioning cost as th: underinsursd valus

bears on the sound arrived value. The cargo owner then has to bear that part of the
cost for which he went uninsured. )

92. In general, the procedure followed in cases of underinsurance can be more easily
understood if one recalls the principle that in such cases the policy holder is his cun
insurer for the uninsured part. The clains settlement will be made as if the interest vers

F

fully insured, but the fotal indeimity due will be shared cut just 2s in the case of a
co~ingurance betwueen the insurer or insurers and the policy holder in his capacity of

law and practice

[0

self~insurer, This procedure, uwhich is provided feor by the insur: c
of all countries, is tc avoid having insurers pay the claim in fu: . if they received a
premium for only part cf the risk, This is also why the underurit:r, when issuing or
countersigning a general average bond, will investigate whether tks cargo subject to
geﬁeral average is fully insured or not. If it is not, he will rejuire a counter-
guarantee from the cargo owner, undertaking to indemnify hils insurer for any amount paid
on the grounds of the general average settlement to the general av:irage commmunity in
excess of what he ls responsikle for in acecordance with the amount insured. Under the
same principle the policy holder remains entitled to his share in any recoveries hecause
he is considered a co-insurer in that respect as well.

General averagze claims é/

93. Handling of general average claims is very different from the procedure connected
with claims for total loss and pafticular average. General averag> is basically
unconnected with insurance law. It is part of the contract of affreightment which
governs the relations between shipowner and shipper in respect of sacrifices and
expenses, made by the ship's master whenever the common venture ic imperilled or an
accident is imminent or has actually happened. The object of suck sacrifide o1 expense

rnust be preservation of the common venture., Therefore, any losses ressulting from

exttracrdinary voluntary sacrifices or from expenses incurred in ox er to preserve the
siip and her cargo come within general average and must ke borne r 'oportionately by all

o are interested in the venture.

2

For more details, ses York-intwerp Convention,

|€\
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94. The parties having to contribute to “he sacrifices are, of course, those which
were interested - at the time when the sacrifices were decided upon and made by the
ship's master - in the successful completion of the common venture, that is to say in
saving the ship and her cargo. These parties are the ship (the shipcwner); the cargo
(the cargo owner) and the freight (usuzlly the shipowner)}. Of these, the ship (the
shipowner) and the cargo (the carge owner) are self-explanatory. But the freight (or
the party interested in the freight) may also benefit from the safe arrival of the

cargo and, therefors, be a party to the venture in those cases where the contract of
affreightment provides for freight to be earned by the shipowner not before the delivery
of the cargo or befere the carge i1s ready for delivery at the stipulated port of
destination, irrespective of whether the frelght has been prepaid or net. In such cases
the shipowner is interested in the safe arrival of the ship and carge and, therefcre,

he or whoever is entitled to the freight, i1s a party to the common venture. It is,
therefore, qulte fair that he should contribute to the sacrifices and other losses or
damage caused by general average measures in the interest of all the parties,
proportionately to the value of the freight due to him,

95. 411 the partles named can take out insurance against the risk of general average.
The cargo owner always does, because cases of general average are quite frequent.
Morsover, by insuring the general average, the cargo cwner receives frcm the insurer

an important service, namely a guarantee for payment of the centributions to the
shipcwner, which facilitatesz immediate delivery of the cargo to the peolicy holder. It
should be remembered that in case of underinsurance, the insurer will require a counter-
guarantee from the cargo owner for the uninsured portion. The shipowner, who is legally
considered a trustee of the general average community, will require either payment in
cash of a general average deposit, or a guaranitse, before delivering the goods, and a
guarantee 1ls acceptable to him if issued directly, or endorsed, by the insurer.,

General averages may be complicated to draw up. The normal practice is for a general
average adjuster to be appointed to prepare the report and negotiate the settlement.
Frequently the exercise takes up to one or several years, depending on the

complications and negotiations involved in reaching agreement among the parties. The
report sometimes reaches the propcrtions of a thick volume, especlally when a full

carge of break-bulk shipment is invelved.

Sue and lebour charges

‘ 96. Almost all marine cargo insurance pOllCles contaln a prcv1so to the sffect that 15
'1s the 1nsured's duty to male every effort to avert a claim upon hls insurer and to

minimize lcsses covered by the policy. Against this obligation the insurer should

indemnify the insured for all expenses incurred by him on this count. This provise is
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callad the "sue and labour clause® and it allows the refund of expenses actually paid
by the” insurer to avert the claim or minimize the loss irrespective of any other loss
which the insurer may be called upon to bear even when thers was a total loss of the
cargo insured.

Zalvage —

97, In marine insurance the term "salvage' means not only what has been rscoversd from
ship or cargo after an acecident at sea, but also.the amcunit or remuneration to a salvor
who has rescued a ship and/or cargc under a contract. Such a contract is mostly made in
the form of the Lloyd's Standard Form of Salvage Agreement, Standardization is a usefui
practice because, in an emergency, neither the shipowner nor the master - who frequently
has to act on his own responsibility - have time to bargain or negctiate the salvage
conditicns. Altermatively, salvage may be averded to a salvor who has saved, or helped
to save, the ship and/or her cérgo independently of any contract.

95, Salvage charges are neither general average nor sue and labour chargss. In
practice however, they may be apportioned as i1f they were and are recoverable from the
insurer if incurred in connexion with an insursi peril. There are several salvage
associations, one of the most prominent being the Sfalvage Asscciation in London. The
Association does not itself take part in salvage activities and, indeed, dces not own
salvage equipment. Its activities consist of surveying and supervising of salvaging
operations, and the services of the Asscclation are fregquently required in preparing

the ingurer's case for litigation. The purpose of the Association is to protect
commercial interests as regards wrecked and damaged property, but it does not intervene
except at the request of the owners or insurers of maritime property.

Recoveries from third parties _

99. Shippers or other cargo cwners may have certain rights or remedies against a third
party who may be responsible for loss or damage sustained by the cargo. If shippers
axercise these rights and remedies themselves, the insurer is only liable for the

difference between the insured value and the amount recovered from a third party. In

rare cases of a cargo owner going uninsured for some reason or cther, he will exercilse
these rights himself. If he is insured and for practical reasons refrains from
exercising his rights and remedies, he will claim under his marine insurance sgainst
the insurer, who in turn will take recourse against the third party liable. In most
cazes, bub not in all, the party possibly liable will be the carrier, as well as
warehousemen and pert and customs authorities. 4 party not in contractual relaticns

with the cargo owner may in some cases be liable for loss or damags. Other shipouners,

case of ccllision.
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100. In practice, the insurer will act for the insured party because as a rule he is
better qualifisd and equipped tc de so. His intervention has a twefold advantage. He
prevides a valuable service to hils insured and he can conduct the recourse as he thinks
best and need not instruct his client as to how he should proceed, which he would be
entitled tc do by law, or under policy conditions. The intervention of the insurer is
usually based on "subrogationm., The use of subregation by the insurer on behalf of the
insured will be explained later, since it is better tc do so after the questlion of
carriers! liability has been dealt with, as recourse is mostly taken against the
carrier rather than against other third parties.

Jurisdiction and litigation
101, Cases of litigation are relatively rare in marine cargo insurance; et any rate, in
number they represent oinly a fraction of the cases brought before the courts by cargo

owners or their insurers against carriers. If, however, a difference of opinion arises

between the inswrer and the insured and the insurer refuses to pay the clazinm or part of
it, the insured may teke the case to court. Causes for disagreement may be: whether or
not an insurable interest existed, warranties have been complied with, the policy wags in
force when the loss or damage occurred, and/or the loss or damage resulted from a peril
insured against, possible misrepresentation, illegality of the shipunent or cccurrence of
a total loss,.

1C2. iarine cargo policies covering international cargo shipments do not aslways contain
a provision regarding the legal domicile and the law applicable to the insurancse
contract., Failing a specific provisicn in the policy, the law of the country in which
the policy was issued will generally epply. This does not mean, however, that legal
action can only be taken in that country, since jurisdiction, namely the law applicable,
is one thing, legal domicile, or the place where an insurer can be sued, is another.
Legal action cen be brought against the insurer in any country, but in practice an
insurer will be sued only in a country where he has funds available against which
judgement can be enforced. In other words, a legal title is not worth much in a country
where the defendant whe lost his case is not in funds.

103. In this connexion, it should also be remembered that lawsuits between the insured
and the insurers are rare. Consequently, international insurance markets have hardly
any experience of the court's attitude in the field of jurisdiction and legal domicile
in cases of litigation betwsen insurer and insured. The uncertainty of the legal
s1tuau1un in thls respect has one great advantage in that it has added to the natural
reluctance of insurers to rescrt to legal action, qu;te apart from the v ery hlgh cost of
international litigation which the losing party wouwld have to bear. Most of the
doubtful claims therefore are either compromised, or an ex gratia payment is mede by

the insurer.
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Chapter ¥
" CARRIER'S LIABILITY AS REGARDSI CARGO LOSS OR DAMAGE

Professional liability
104. In most professions, and especially in thcse servicing a wide public, there is a

e

very widespread practice of insuring professional liability against loss of life,

bGally injury, and 1oss or damage erty that might be caused to clients or third
parties. The person taking out insurance cover for his professional liability

obviously does not know in advance the identity of the persons who might suffexr death
ér injury, nor what property might be loat through his fault, neglect, omission orxr
error. Professional liability insurance does not cover life or property of clients
or third parties, but only serves tc insure the policy holder against possible claims

arising cut of his inadvertent fault or omissions.

105, A shipowner's business is complex and difficulzt. Many are the risks and perils

te which his ship, crew, passengers and carge ars exposad. 30,13 his liability

towards the persons mentioned above, towards other shipowners, cther property and,

last but not least, towards the shippers and consignees. It is the latter form of

professional liability of the shipowner, that is to say towards the o'mers of the

transported goods and their business partners, which falls within the scope of the

present study and will be dealt with here.

106. As in all professional liability, carrier's liability for cargoe loss or damage, in
theory, conforms to the general rule that a carrier is to be held responsible only to the
extent to which loss or damage can be considered as resulting from his fault, neglect,
omission or errcr. In practice, however, both for historical reasons and because of
the inherent difficulties in proving fault or cmission on the part of the shipowner,

the situation is much more complex. Instead of it being a matter of fact - which is
often difficult to prove - carrier's liability has become a legal matter, subject to
special national and/or international law.

Historical backeground
107. Until the begimming of the last century, merchants and shipowners were mostly one

and the same person. Shipmasters wers as often as not the merchant-shipowners'

partners in the venture the ship embarked upon, and in most cases they not only had a
The guestion of

=i2

share in the ship under their command but also in the cargo carried.
cargo liability tihen hardly arose. If a contract of carriage was made between a

shipowner or a master-shipowner and an independent merchant, it usually covered the

G

whole capacity of the ship; 4in other words, the ship was given in charter. Liner

shipping was practically unknown in the age of sail.
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108. Furthermore, in those days seafaring meant fighting against the elements of nature,

and shippers - whether or not they were co-owners of the carrying vessel - wers

conscious of the hazards connected with their venture. Compared with the freguency of

loss or damage caused by the perils of the sea, the cases where the ship was responsible
Most accidents could be attributed in good faith tc the perils of

refully handled. Dolds were relatively

were negligible.
the sea. Cargo could easily be checked and ca
small, the assortment of commodities limited, and loading, stowing, and unloading
operations were effected unhurriedly. Under these circumstances, even if readily
admitting liability, except for accidents beyond control of a competent shipmaster or
an efficient and conscientiocus shipowner, the carrier still did not lay himself open
tc the risk of shouldering a heavy burden of liability.

109. Towards the middle of the last century, however, things began to change quickly.
The vessels and their loading capacity became larger and the turnover of cargo grew in

quantity and speed. The value of vessels and cargoes increased and consequently tTime

became an important factor in the cargc owners' and the shipowners' calculations.
Shipowners found it difficult to control at all times the cargo they had received for
shipment. The causes of loss or damage grew in number, collision cases became more
frequent owing to the growing density of traffic, the variety of carge carried
increased, and cargo claims grew larger in number and amount, while the incidence of
cases attributable to the perils of the sea became, not absolutely but relatively,
smaller. Shipéwners were called upon to pay damages more frequently than before and,
consequently, the need to define more specifically the limits of liability of the
carrier became imperative.
110. Owing to the absence of a codified specific maritime law and to the very liberal
limits set down under the common law, the shipowners, taking advantage of the freedom
of formulating contracts of carriage as they wished, began to include more exconeration
clauses in what had initially been very simple bills of lading. This misuse by many
~ shipowners of their para-monopolistic power brought about a series of legislative
interventions_aimed at limiting the absclute freedom of contract in shipping. Many
countries introduced, at national level, speclal legislation on the carriage of goods
by sea. In the intermational field, the need for a supra-nstional agreement became
mora acute. The International Law Association was convened in the Hague in 1921 and
drafted the Hague Rules, which were incorporated three years latsr in an "Iantsrnatvional
Convention for Unificetion of certain Rules of law. relating: to Bills of lading', .
submitted for signature in Brussels con 25 lugust 1524, The Convention was signed and
ratified by 2ll major shipping nations and by most other countries, while some countries,

not formally parties to the Agreement, have made enaciments in accordance with these

Rules.
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Carriers' ligbility under the Hague Rules
111. The purpose of the Hague Rules wasg to provide an operational legal framework for

implementation of the aforementioned principle that shipowners should be liable for
cargn loss or demage due to their fault, omission, neglect or error, or that of the
ship, which they <ould have avolded, and that they should be exsmpt from liability for

tside their contrcl, such as perils of the sea,

loss or damage caused by events ou
force majeure and other fortuitous, unforeseeable or uncontrollable evenis, A strict
legal analysis of the Hague Rules being totally outside the scope of the present

studyZ/, it is sufficient to state here that from a practical point of view the Rules

deal with three distinct sets of problems: when the shipowner is deemed to be liahble
unless he proves otherwise, when the shipowner is exonerated a pricri unless the
shipper proves him at fault and, finally, the limitation of the amount of the carrier's
liability. Connected with the first two problems is the guestion of the onus cf
procf.

(a) Unseaworthiness of the vessel
112. According to the provisions of the Rules, the shipowner is in principle liable for

loss or damage caused by the unseaworthiness of the vessel, seaworthiness being the
capabllity of a vessel to meet the conditions of modern transport at sea. However,
the shipowner is not liable in every case for the consequences of unaeaworthiness.
If the vessel is not seaworthy although the shipowner has exercised due diligence
before and at the beginning of the voyage to make the ship seaworthy, he is exempted
from liability. Thus, there are two cases for exoneration: 1. the deficlency that
constitutes a fact of unseaworthiness may have escaped the attention of a
conscientious carrier even when exercising due diligence; 2. other circumstances
beyond the carrier's control may have brought about unseaworthiness of the vessel
after the beginning of the voyage. Regarding the onus of procf for claims
exoneration, the Hague Rules placed it on the shipowner in both cases.

(v) Inadecuate loading, handling, stowing and discharging of the goods

113. Another set of duties imposed on the ship by the Hague Rules concerns adequate
ioading, handling, stowing,lkeeping and discharging of the goods carried.- The
carrier ig fully liable for claims arising out of an infringement of these duties.
Of all the duties named above, stowage is the most important. Inefficiently stowed
gacds, stowage in the same hold of different kinds of cargc which cught not to be

stowed togsther and inadequate protection against sweat are the more frequent causes

7/ In this connexion see report of the UNCTAD secretariat on "Bills of Lading",
TD/B/C.4/ISL/6/Rev.1. -




TD/B/C.3/120
page 35

of damage. Another claim that is cften made agzinst the carrier concerns cargo

received by him but not unloaded at destination. In the case of "overcarriage" the
carrier must be given time, within iair and reascaable limits, to find the missing
cargo shipped tc another port of call and to re-ship it to the destination originally

stipulated. Shortage can be due to theft and pilferage, which the carrier is duty

bound to prevent while the goods are in his custody.
114. In cases of shortage or non-delivery it is virtuslly impossible for the carrier
to exonerate himself, unless the shortage is due to the nature of the goods, such as

natural shrinkage or desiccation. In all other cases of loss or damage due to

handling or stowing, the carrier has the right to prove absence of an infringement of
the above duties, in arcordance with the basic principle that his liability is limited
te the consequences Qf fault or negligence. '

{(c) Catalogue of explicit exonerations

115. The Hague Rules contain a long catalogue of explicit exemptions of the carrier
The

from any liability for cargo loss or damage resulting from the causes listed.
causés of exoneraticn of the shipowner from his liability can be put under three
separate headings:

(1) cases where loss or damage occurred as a result of, among other things,
"&cts of God", perils of the sea, "force majeure”, acts of war, quarantine
restrictions, riofts or strikes;

(ii) cases of loss or damage dus to acts or omissions of the shipper or his
egents, to inhsrent defect or vice of the gocds, to inadequate packing
or to inadequate markings;

(iii) cases of loss or damage caused by nautical errors or faults in the
navigation or management of the ship, cr by fire on board unless caused
by the actual fault or privity of the carrier.

(d) Limitation of liability by amounts
116. Under the Hague Rules, the carrier's liability for cargo loss or damage is

limited to £100 (sterling) per package or unit. A higher limit may be agrsed by the

cntracting parties. This amount was sgreed upon in 1924. The equivalents of this

Q

in cther currsncies, to be found in tihe enactments of other ccuntries, have

o
"
E

In o+
LU

meanvhile been devalued to varying degrees, in some countries to such an extant %
an indemnification had t¢ be regarded as being very clese %o nominsl. This was
recognized by English shipowners, bankers, and underwriters as early as 1350, when,
on the 1 dugust, the Gold Clause Agresement was made and the limit increased to

2200 (sterling) "Lawful Money of the United Kingdom". Many other maritime natisns

have taken similar action at national level and intrcduced more realistic liability

limits.
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Applicability of the Hague Rules
117. The Hague Rules apply only to shipments by sea of goods other than live animals

and deck carge, for which a bill of lading had been issued, one cof the purposes of

the Brussels Convention being the negotiability of the bill of lading, an aim which
The rules apply from the time the

is generally acknowledged as having heen attained.
goods are loaded con board to the moment when they are discharged from the ship. This
principle raises the guestion as fo when the loading begins and when the unloading
ends. If loading is effected with the ship's tackle, the carrier’s respconsibility
factually - if nof always legally - covers the time from the moment the carge comeé

into contact with the tackle, in practice mostly when 1t is hooked om, unt%til it is

deposited on the guay or into the lighter at destination. There are, however, many

medern means of lcading and unloading and this often requires an individual decision

on the merits of the case.

118. As regards liability before loading and after discharge, failing an agreement
between the contracting parties the shipowner would, in theory, have a "reception
liability". In practice, however, all bills of lading contain an exoneration clause
because the carrier has virtually nc control over the way in which the goods are
handled and cared for at terminals, wharfs, quays, in lighters, or on land conveyances.

The enterprises of wharfingers and warchousemen are often under State or public

In these cases their liability has just as narrow limits and the onus of

ownership.
proof is just as difficult to satisfy as when claims are made against

This is the main reason why shipowners insist upon the respective

Some national laws (in France, for instance) nevertheless limit

port or customs

authorities,
exonefation clauses.
the right of the éhipowner to excnerate himself.

The Brussels Protocol, 1948

119. The official full name of the Brussels Protoccl, the contents of which are more
frequently referred to as the "Visby Rules", is the "Protocol to Admend the Internmational

Convention for the Unification of Certain Rules of Law relating to Bills of Lading,

signed at Brussels on 24 August 19249, The Protocol has not yet been ratified.

Cargo liability claims thus remain governed by the Hague Rules or eguivalent national

legislations.
120. Among the amendments introduced by the Visby Rules, the one referring to limitation

Lie Lne

of liability by amounts is of particular importance in connexion with the present study.

1f the Visby Rules come into force, the limitation by amounts, which today differs from

E
t of

country to country, would become uniform, since the Rules provide for a limi
ffrs. 10,000 per package or unit, or f£fs. 30 per kilogramme of gross weight, whichever
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ig the highest. The ffr. is a Gold Franc; particulars of weight and percentage

of gold are given. Furthermore, the valuation of goods is made clearer in the

Visby Rules than in the Hague Rules and the answer is given to the questicn of how

pagpkages, pallets, or similar means to consolidate goods are to be treated with

regard to the limitation, The respective paragraph of the Visby Rules makes no

mention either of containers - but what applies to pa
or of cargo shipped in bulk, or of what constitutes a "unit” in this comnexion.

S may also apply to them -
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INSURANCE COVER AVAILABLE ¥FOR CARRIER'S LIABILITY

Protection and Indemnity Clubs

121. 4s shown in the preceding chapter, the Hague Rules place the shipcowners under a
Although

specific legal regime of prefessicnal liability for carge loss or damage.
this specific T2 1so basad on the general principle of any liability law which
states that when there is nc fault or negligence there is alsc nc liability, it differs
substantially in its details from the liability regimes applicable to most other
professions, for which professicnal liability cover is provided by the conventional
insurance market in accordance with naticnal commercial and insurance legislations.
122, In order to cover their specific liability, as governed by national and/or
international maritime law, the shipowners have agreed to give each oiher mutual

protection, and for this purpose mutual associations were formed. Today these are

generally referred to as FProtection and Indemnity Clubs. This term appears very
adequate indeed in view of the fact that all members are engaged in the same trade

(2 trade which is justly considered as particularly exposed tc all sorts of dangers),
that they give each other full prectection for the risks involved, and tha%t in the
majority of the Protection and Indemnity Clubs financial liability of the members
towards them is unlimited, so that members are co-responsible with everything they owm.

Indeed, mutuality of the clubs goes so far that the courts have decided that Protection
and Indemnity Clubs cannot be considered as insurers.éj

123. It is maintained that the formation of the first Protection and Indemnity Club
was occasioned by a court decision in 1836, in which a shipowner's claim on his
insurer was turned down because, according to the juﬁge, a collision was not a peril
of the sea, a decision which also led %o the creation and application of the Running
Dewn Clause in hull policies. In about 1850 to 1860, the early Clubs chiefly
provided their members with protection agazinst their liability for personal injury and
1238 of life and connected costs and expenses, as well as protection for that part of
collision liability which was not covered by underwriters under the Running Down

These and other liabilities, falling on shipowners under the laws of England

Clause.
during the years that followed, were covered under what later came tc be known as the

"Protection Class".

124, The sco-called "Indemnity Class" came into being much later. The "Steamship

Cwners' Mutual Protection and Indemnity issociation' was established in Newcastle-on-Tyme

in 1874, after the attention of shipowners had been drawn ¢ carge liability by a court

8/ For carriers' insurance protecticn provided cutside the Protection and
Indemnity Clubs see paragraphs 140 and 141.
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decision (the "West Hope" case) which declared as null and void the very narrow
limitation of the owner's carge liability in the contract of carriage. It is through
the Carriage of Goods by Sea 4ct of 1924, that the Indemnity Class acquired the great
impcrtance it has to this day.

125, In view of the fact that the bulk of protecticn and indemnity cover is placed with
FProtection and Indemnity Clubs in England, this study mainly refers to the English
Mutuals. However, it should be mentioned that the Protection and Indemmity Clubs in
Scandinavia, their rules, practices and organization, are morse or less, but rather
more than less, modelled on the English. The same is true of the Clubs in the
United States and Japan, although the latter's activities are limited to protection.
Mode of overation of Protection and Indemnity Clubs

126, Because of the mutual character of the Clubs, members are both insurers and

insured. The relation between the Club and a member acting in his capacity of the
insured is governed by the Rules, which are drawn up by the General Meeting, The
Rules deal with the entry of ships.by members, risks covered, exceptions and
limitations. These contain clauses the equivalents of which are often found in
conventional insurance policies. It should be mentioned that the Articles of
Association, on the one hand, and the Rules, on the other do not very clearly draw

the line between the rights and duties of the shipowners as members and as insured,

a fact which is characteristic of mutuzl insurance schemes.

127. Compared tc insurance companies Protection and Indemnity Clubs operate in quite

- different ways both in the field of premiums and in that of building up reserves.
Instead of providing cover at fixed rates, the Clubs apply the system of "Calls". Cn
the basis of its past experience, at the beginning of each business year a Club makes
an estimate of the approximate requirements expected for ¢laims, individual expenses
and costs, as well as overhead charges. That total amount is apportioned between the
members. In earlier days of prctection and indemnity history, the allotment was made
in equal shares per gross registered ton, but today the principle of individual
underwriting is applied. Bach member's share is called the "idvance Call" and must
be prepaid. Subsequently, the Club may collect one or more 'Supplementary Calls', as
the management may think fit, on the grounds of the claims mesnwhile reported and the

estimated financial requirements for them. Claims not reported but expected must he

included in the estimate.

Conditions of vrotection and Indemmity cover ‘
126. The cover offered by Protection and Indemnity Clubs to their members - oxr in

isolated cases alsc to non-members - 1s a wide one, applying to both Protection and
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9/ ) o X
Indemnity Classes< . It shoculd be remembered that under the Protection (lass,; cover
is given for risks resulting from carriage of passengers, liabilities, cost and

expenses connected with ships' crews and consequences of collisions. The Indsmnity

Class covers claims connected with carrisrs' cargc liability, as well as fines, cost

or expenses arising from infringement of laws and regulations, such as customs
regulaticns. Compared with the great variety of cover provided by the Protection and
Indemnity Clubs for all kinds of the shipowner's liability, cover for cargo loss or
damage is only a minor part thereof. Bearing in mind the purpose of the present
study, the rules which refer to cargo liability, are as follows:

Ligbility for loss or shortasge of carge or other property

Loss of cargo or other property intended to be or kelng or having been
carried in an entered ship arising out of any breach by the owner or by any
person for whose acts, neglect or default he may be legally liable of his
abligation or duty as a carrisr by sea properly to load, handle, stow, carry,
keep, care for, discharge and deliver such cargo or property, or cut of

unseaworthiness or unfitness of the entered ship.
Liability for damage to or resgponsibility in respect of cargo ov othser property

Damage to or fesponsibility in respect-of cargo or other property intended
to be or being or having been carried in an entered ship arising out of any
breach by the owner or by any person for whose acts, neglect or default he
may be lsegally liable of his obligation or duty as a carrier by sea properly
to load, handle, stow, carry, keep, care for, discharge and deliver such
cargo or property, or out of unseaworthiness or unfitness of the entered ship.

129. Furthermore, the shipowner is entitled alsc to recover the extra cost (in excess
of the cost which would normally have been incurred by him under the contract of

carriage) of discharging or disposing of damaged or worthless cargo, provided that he
is liable for such cost and that he cannot recover the same through recourse from any

other party.

Excepticns and limitations
130. There are, 0f course, a number of exceptions and limitationsg H0 the protection and

indemnity cover. Only such exceptions and limitations as refer to carriers' cargo
liability will be dealt with within the framewcrk of this study. Bere the most

important prerequisite for cover is the incorporation of the provisions of the

E/ Some Clubg have aholished the distinction bstween the Protection Class and

the Indemnity Class and offer instead a unified cover, known as Class I cover.
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Hague Rules in the contract of carriage. Failing such incorporation, the Protection
and Indemmity Club is liable only for such indemmification as would have arisen if the
Hague Rules had been claused in the biils of lading. The shipowner can, however, give
notice in writing to the managers stating the terms of the contract of carriage, the
moment he becomes aware of his extended liability. This will then be insured by the
Association., at the shipowner's expenss,

131. There are further limitations in the case of cargo being shipped under a "Through
Bill of Lading" and only part of the carriage is effected on the "entered" (covered)
ship. A shipowner '"shall be entitled to recover from the Association loss of or
damage to or responsibilidty in respect of cargo or other property being carried by a
means of transport cother than the entered ship, for which the shipowner may be liable
under a Through or Transhipment Bill of Lading or other form of Contract of Carriage
issued for a carriage partly to be performed by an entered ship; but the Club shall
have power at any time to prohibit, for use in any particular trade, any form of
Through or Transhipment Bill of Lading or other form of Contract of Carriage under
which the owner of an entered ship may become liable for loss of or damage to cargo by
a means of transport other than the entered ship". ’

132. Furthermore, for goods carried under an "Ad Valorem" Bill of Lading the shipowner
is not entitled to recover 1liability costs and expenses in excess of a maximum of

US§ 2,400,.00 per unit, piece or package unless the excess value is declared by the
shipowner toc the Club pricr to shipment and the necessary particulars of the shipment
given. The managers of the Club may grant such cover and effect corresponding
insurance as they think fit, at the expense of the shipowner. "Ad Valoreg” Bills of
Lading are, however, rare. Shippers mostly ship their valuable goods as ordinary

cargo without declaring the value to the shipowners. They take out a conventional
carge insurance policy declaring the right value including ekpected profit and expenses
at destination. In fact, an insurance policy covering the full value of the goods is
generally much cheaper than the loading for obtaining an '"Ad Valorem' freight rate.

133. The Rules concerning deviation are somewhat complex. Opinions vary on what is
deemed to constitute deviation, but as a rule the shipowner will rely upon being
covered if deviation is beyond his control. The most frequent reason for a deviation
is the offer of a contract of carriage of goods waiting for shipment in a port off the
shortest route. In this case, as indeed alsc in the event of a deviation not
authorized by the shipowner, the latter's notification to the Club will restore his
insurance protection, probahly against payment of an insurance premium, or part thereofl,
at the managers' discrestion. Shipment of cargo on deck without a corresponding remark

in the bill of lading is deemed to constitute deviation in a nmumber of countries.

-
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134, It will have been observed that most of the above exceptions and limitations

concern acts and omissions from which 2 gualified and conscientious shipowner would

either abstain altogether, or notify his club. In most cases such netification -

pessibly against payment of, or participation in an insurance premium - will remedy the

situation. here is broad scope for the managers' discretion in the settlement of

T
clainm and they will exsrcise their discretion wherever the event underlying an

exception or limitation was beyond the shipowner's control, or if the managers are

]

satisfied that the shipowner acted or made the omission in good faith. In any event

the shipowner's position appears to be strong.

Deductibleas

135. The Rules of all Protection and Indemnity Clubs provide for certain deductibles.
Their rates vary according to the Club and according to the risk insured under the
various clauses of the Rules. Higher deductibles can of course te zgreed between the
member and the underwriter in order to save part of the contribution or in order to
improve the loss experience of the member. The deductible is the priority amount in
excess of which the member is indemnified by the Club. Deductibles serve a double
purpose. The Club, that is to say the community of members, wants to give the
individual member only such cover as he really needs in order to be able at any time
and in any circumstasnces to carry on with his shipping businsss. He shall not make
claims for loss, liability, cost, or expenses which can never endanger his solvency no
matter how often that happens. Secondly, the administrative expenses of the Club are
to be kept as low as possible in the interest of all members, and the administration
must not be encumbered with a very large number of small claims.

Underwriting and rating

136. In the early days of Mutual Protection and Indemnity Clubs, say a hundred years
ago, until scmetime in the first quarter of this century, shipowners operated comparable
ships in comparable trades and everyone was more cor less exposed to the same risks and

liabilities. Each Club member, therefore, paid the same rate per gross registered ton
The

and these contributions formed a fund to meet the expected total liabilities.
gupplementary and final calls, fco, were apportioned equally per gross registered ton.
This sysfem’proved inadequate and no longer eguitable when shipping developed. Types
of ships, their size and propulsion, their cargo and trade became much more diversified.
The claims records of members began to show considerable differences and, last but not
least, shipowners varied the terms of their coverage from the basic terms either by
reason of deductibles or because they wanted to bear some of the risks and perils

themselves. Individual underwriting and rating became necessary.
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137. Meanwhile, competition on the freight markets and the need for more precise
calculation required a certain change in the system of calls. Qften both the Clubs
and their members wanted to aveid the uncertainiy of future calls. In some countries
taxation may alsc have played a part. The present practice in some of the larger
Clubs i1s to charge larger advance and correspondingly smaller supplementary and final
calls. The advance call made on a member is %o cover at least the routine claim

" likely to be made by him, a contribution towards exceptional claims - exceptional in

amount and nature - in respect of all the ships entered, towards reinsurance costs and

towards cost of management.

Claims
138, Cargo claims are presented to shipowners almost exclusively by carge insurers.

Some writers speak of 95 per cent. This is due to the need for marine cargo insurance
in international trade, particularly as regards the methods of financing imports and
exports. The claims departments of insurance companies are better qualified to handle
claims than most cargo owners, be they shippers, consignees, bankers, or other parties,
who ail find this sesrvice given by insurers extremely useful. They present claims to
the insurance companies, receive payment relatively gquickly and leave it %o the
insurance companies to fall back on the carrier under the principle of subrogation.
139. It is only when a claim is likely to exceed the deductible that the shipowner will
act upon instructions of his Protection and Indemnity insurer. If confronted with a
potential liability elaim that would fall on his Club he is required by the Rules to
consult with the managers without delay. If abroad, he will contact his Club's
correspondents. The network of correspondents runs into many hundreds and no port of
any importance anywhere in the world is without a correspondent. Once a member gives
notice of a claim that goes beyond the daily routine or is likely to develop to a
certain size, the Club takes over conduct of the proceedings. The bigger Protection
and Indemmiiy Clubs have a large staff wholly concerned with assisting members.
Depending on the merits of each case the claim is either settled, compromised, or
defended in arbitration or in judicial proceedings.

Carriers' liability cover ocutside the Protection and Indemnity Clubs

140. Acting on a request from the French Government, the French market rascently

drafted two new insurance policies designed to cover the liability of shipowners and
marine cargoe cperators so as to make it possible for both groups to obtain, on the
French market, the guarantee of cover for their respective public liabilities. These

policies cover most of the Tisks accepted by the Protection and Indemmity Clubs.
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However, it should be stressed that, contrary to the Clubs' practioce of affording
globally unlimited covers, the French market covers are limited in wvalue and wmight

therefore not fully meet the requirements of shipowners.
141. A similar cover, based on protsction and indemmity terms but provided by

marins insurance underwriters at fixed premiums, has been in existence for many

years in thse United Statves of America. However, the results of the few stock

companies and of cone large mutual which have bheen providing this protection and
indemnity cover have not been very enccuraging so far, and the bulk of the American
shipowners' liability business is placed with Protection and Indemnity Cluba in the’

United Kingdom.
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CHAFTER VII
CO-EXTSTENCE OF MARINE CARGO INSURANCE AND CARRIER'S LTIABRTILITY COVER

Respective roles of proparty insurance and of liability cover

142, Although both covers - one provided by marine insurers to cargo ownsrs and the
other provided mainly by the Protection and Indemnity Clubs to shipowners - concern
amage, they are of a very different nature and serve clearly different
purposes. Both are nevertheless essential. Without the former, shippers would be
exposed to the danger of loss of or damage to their goods due to many fortuitous
causes beyond their control and would be unlikely to find credit for their business
transactions. Without the latter, shipowners would have to bear risks far exceeding
their financial capacity and the shipping merket would become so narrow that it would
cease to play its role in world trade. Thus acertain "co-existence" ©f marine cargo
insurance and of carrier's ligbility cover seems indispensable. This co-existence in
no way constitutes a duplication in cover or "double insurance', because two different
parties are protected, one against loss of property and the other for professicnal
liability.
143. Vithin the context of the present study, it seems important to emphasize some
Ifundamental differences between property insurance such as the merine cargo insurance,
on the one hand, and liability insurance such as carrier's liability cover, on the
other. These differences are to be found:
(i) in the relation between the insured party and the subject-matter that is
exposed to certain perils;
(ii) in the existence of a sﬁm ingured in property insurance, and of a limit
of ligbility in liability insurance; '

{iii) in the rating or premium calculation;

(iv) in the handling and settlement of claims.
144. As regards marine cargo insurance, the subject-matter to be insursd is well known
to the proposer, who must have a legitimate interest in its preservation. The insured
cargo is adequately described, its value estimzted, the perils to which it is exposed
evaluated and a premium rate based on all the above factors calculated. In case of
loss; the marine insurer will satisfy himself that the loss occurred and that it was
proximately caused by a peril insured against. Payment of the claim will bte made
without undue delay, settlement having been negotiated between two parties - the
insured and his insurer - who kmow each other and who have entered intc business

relations because they trust one another.
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145. The situation is quite different in the case of the carrier's lizkility cover.

" The carrier takes ocut. a policy to protect himself against financial leoss if he has to

pay indemnity for loss caused to goods transported by him, but in so doing he does not
shippers will be and what property will be exposed to perils of loss or

know who these
Under these circumstances no sum insured can

his fault or negligence,

damage through
a2 go-czlled "limit of liability™ mey be fixed, which is g

be evaluated; ins
difficult and sometimes hazardous decision.
146. For the above reasons, rating in carrier's liability cover is a greater problem

than in merine cargo insurance. The uncerizinty as to the nature of possible

liability claims and of the amounts involved leads to higher safety margins. In other

" words, while in marine cargo insurance the insured peys a premium for the exact value

-

of the subject-matter azs risk, the carrier's lighility cover hes to provide a

and a correspondingly high premium has tco be paid

sufficiently high global limit,
ch that an accumulation cof adverse circumstances

gsimply to cover the often remots chance th
can lead to an extraordinarily hisgh liability claim,

147, Claims in carrier's liability cover sre always dealt with between the shipper
who suffered the loss, or his cargo insurer, and the Protection and Indemnity Club of

the carrier. The Club, so to spsak, stens into the shoes of the carrier claimed on.

The gquestion of goodwill does not come in, where two complete strangers have become
Nothing more and nothing less can be expected from the Club than the

antagonists.
legally liable to pay in damages - provided he is

amount his c¢lient, the carrisr, is 1
at all ligble - and the smount the Club has to pay as an indemnity under its Rules

These two prerequisites for an indemnity will be very carefully

and contract.
Guestions of fact and of law are involved, and litigation is

exsmined by the Club.
not infrequent if the loss suffered or the damage done is substantial and therefore

is worth the cost and expense of a thorough investigation, including expert and legal

advice.
148. It should be recalled that the protection and indemnity cover is a professional

liability insurance suil generis. 1In fact, although the shipowner receives a lizbility

cover for loss of or damage to any cargo he may have to carry, irrespective ¢f the

wknown total value of cargo accumulated on nis ship at any given moment on his
professional liability as carrier is clearly defined both gualitatively and
quentitatively, according to the Hague Rules apvlicalble in his case. The impact of

these clear delimitations on the functioning of the Protection and Indemmity Clubs is

Withcut such delimitations, the Clubs could hardly provids

the carrisrs' liability cover in such & gimplified form, but would require much more

of parzmount importance.

sophisticated insurance institutions.
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149. However, irrespective of the special features of the protection and indemnity
cover - specific limits of liability due to the Hague Rules, and substitution of fixed
premiums by the so-called '"ealls" -~ the protection and indemnity cover shares one
fundamental characteristic with all othier liability insurances: it cannot replace
property insurance in providing absoclu e andéd unconditicnal security to the owners of
the poods, to banks and other credit ingtituticns asz rival of, or full
indemnity for, lost or damaged cargc. 4s pointed ocut in Chapter I of this study, the
bill of lading accompanied by a marine insurance policy constitute a nepotiable set of
documents representing the carge to its full agreed value. No merchant or banik would
be willing to acguire instead & pending liability claim with all its inherent
uncertainties.

Is there any overlapning between marine cargpo insurance and protection and

indemnity cover?

150. If both the cargo owner and the carrier_are adequately covered by marine cargo

insurance and by the protection and indemnity cover respectively, it may appear that
there is some overlapping in the two covers. In fact, both covers seem to protect

the interest in the goods on thelr way overseas, the former as a property insurance by
indemnifying the respective owners of the cargoe for loss of or damage to their
property, the latter as a liazbility cover by meking it possible for the shipowners to
meet their obligations if and when reccurse against them under their legal liability
g8 cagrriers is talen.

151, In order to renly to the above gquestion, a distinction must be drawn between
formal and real risk bearing, snd reference made toc the system of subrogation as
applied in practice. It is precisely for practical reasons that the marine cargo
insurer formally provides a full cover "as if" the carrier's liability and the
motection and indemnity cover did not exist. Thus protected, the carge owner need
not worry about the carrier's liasbility, his good or bad will, or even his solvency.
Ee can negotiate his goods on the basis of the bill of lading and of the marine
insurance policy and receive the agreed indemnity in case of loss or damage. However,
should the carrier be liable for the loss or damage, the cargo owvner then surrenders
to his insurer - from whom he has received full payment for his claim - all his richts
vis-&~vis the carrier, |

152. The gystem of subrogaticn prevents any overlap in risk bearing becaguse it
precludes the cargo owner from obtaining more than the full indemmity. Ainy carge

" loss will be paid ultimately only once, either by the marine insurer or, if the carrier
is liable, by him or his Protecticn and Indemnity Club to the extent of his liability.
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It is only to that latter extent that the carrier buys the protection and indemnity
cover corresponding to a clearly defined volume of risk bearing. As regards the
marine insurer, although his cover is complete, in fact the risk bearing which it
involves does not include that part of risk borne by the carrier's liability cover.
153. The above facts of risk sharing are fully reflected in the rating of both the
Protection and Tndemnity Clubs and the marine cargo insurers. 4s already stated in
Chapter III, rating in marine carge insurance is based on past experience, and part
of that past experience is related to recoveries of claims following recourses against
carriers and their Protection and Indemnity Clubs. In other words, although the
marineICargo policy may show a very extensive range of risks covered, the respective
rating is based on the experienced net cost of this kind of cover after deduction of
the usual recoveries from third parties. Thus, the fact that thers is no overlap in
tne bearing of risks means that there is nons in the premiums nsid for cargo insurance
end the protesction and indemnity cover.

154. in entirely different question is whether the present limits of the carrier’'s
liability, as defined by the Hague Rules, are optimal from the point ‘of view of the
aggregate cost of premiums paid for insurance protection, or whether Ly increasing
or reduc}ng the carrier's liability (which would automatically place a messure of
risk bearing on the cargo insurer) a lower total cost could be obtained. This
important guestion will be an;iysed in Chapter VIII.

Mechanism of subrogation

155. Subrogation is not a subject of insurance alone, but it is met with very
frequently in that field of economy. In insurance, it is defined as the right of

the insurer to any remedies which the insured may have against others responsible for
loss in respect of which a ‘claim has been paid. Subrogation is incorperated in the
laws of most couﬁtries. In insurance, the principle of subrogation is primarily
applied to prevent the insured from cbtaining more than a full‘indemnity. The insurer
talces the place of the insured. He is entitled to every right and remedy of the

insured and his right is a twofold cne: in case of payment of a total loss, the

property rights to salvaged and/or reconditioned goods pass on to the insurer without

an assignment; 1in any case, all rights to take recourse against the party liable

for the loss or damage are also passed on to the insurer.
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156. The insurer is entitled to recover only up to the amount which he hasrpaid. Under
the relevant legal provisions gutomatic subrogation applies only after payment of the
loss. Therefore, if the insurer wants to dispose of the damaged or salvaged cargo, or
to pursue a claim against a carrier before he has paid the insurance claim, he will

be given s letter of subrogation by his insured, or by any other beneficiary,
enpowering the insurer to file a claim against the third party in the beneficiary's

name. The letter of subrogation contains an assismment of all rights and remedies

against such third party.
157. In order to enable the insurer to make use of his rights of subrogation, the

insured must make every effort to preserve his rights against third partiszs which are
likely to be liable for the loss. In particular, his duty is:

(a) to notify the carrier - on land or afloat - the port or customs authorities,
and any other parties possibly respensible, of the loss or damage which
occurred; the marine carrier must be nctified within the time limit
specified in the %ill of lading or charter party, and the inland carrier,
‘port and customs authorities within the period provided in the bye-laws;

(b) to invite the carriers, authorities and others who may be concerned, tc take
part in a joint survey to be made by these parties and the insurer's claims
agent, or his surveyor;

(c) not to give clean receipts when the goods are in a doubtful condition;

(d) to serve the claim on the party liable, within the period stipulated in the
bill of lading, the waybill of the carrier, the laws and regulations, or
other legal provisions applicable in the particular country or place.

158. Eipart from these specific duties, the insured has to fulfil the demands made

under the principle of his cbligztion to avert or minimize the damage, such as to

give all information called for by the insuref, and to surrender to him all documentary
evidence in his possession which may have a bearinz on the third party liability claim.
If the insured renocunces any of his rights against a third party, the insurer will nc
longer be under obligation to honour the insurance claim, but only, of course, to the
extent of the amount he would have been able to recover from a third party if-the

claim of the insured had not been waived, time-barred or otherwise prejudiced.

Problems related to recourse of carge insurers against carriers

159. When availing themselves of their right of recourse against carriers for loss of
or damage to cargo, marine cargo insurers are often faced with a number of problems,
mostly related to proving that thes loss or damagé was sustained under circumstances

involving the carrier's liability. In this connexion the shipowner and his agents
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have an enoxmous advantage over the cargo owner and his iasurer, through having
better access to the holds where the goods are storsd; they can thus correct and/or
conceal conditions which may have caused damage to cargo - such as water in the holds,
improper stowage, holds in a state of disrepair - and then issue a cargo report
vhitewashing the shipaend disclaiming liability.

160, The position of the carge ovner and his insurer is much more difficult. In fact,
their access to the ship is limited and in many cases they can only intervene after
the cargo has been discharged, not to speak of cases where damesge is discovered only
after unpacking of the goods at final. destination. In many countries, procedures

are very slow, so that by the time surveyors are appointed it is often too late to
carry out an investigation of the causes of damage before the goods are discharged.
Furthermore, in some countries there are conflicting local laws on the definition of
when the ship's liability ends: 1is it when the goods leave the ship's tackle, or is
it only when they are safely stored within the facilities of the port?

161, Most bills of lading include a clause requiring arbitraticn and litigation to
take place in the country of residence of the shipowner who issued the bill of lading.
This clause creates a problem for local marine insurers, because arbitration awards
and litigation expenses abroad are quite costly. Hence, marine insurers seek
arbitration or litigation abrcad only when the claim is large enough %o warrant the
expenseés. The shipcwner and his Protection and Indemnity Club are thus spared a

great number of mincr claims.
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Chapter VIII
OTHER POSSIBLE SCLUTICNS FOR CARGC LOSS OR DAMAGE COVER
ﬁadical changes as regards the carrier’s liability
162. In the preceding chapter the question has been asked whether certain changes in the

present level of 1iability of the carrier as regards cargo loss or damage might produce
a drop in the aggregate cost of marine cargo insurance plus cover for liability related
to cargo, whether provided by a Protection and Indemnlty Club or by other liability
insurers. In theory, such changes could vary between abolishing carrisr’s liability
altegether, thus maicing protection and indemmity cover redundant, and extending
carrier!s liability to the point of becoming an abselute liability, thus making marine
carge insurance unnecessary. It would seem, however, that both of these two extreme
solutions would introduce considsrable practical difficulties, so that the reallocation
should be considered rather within the framework of "co-existence" of carge insurance
and protection and indsmnity cover.
163. Liability of the carrier cannct be abolished altogether for both ethical and
economic reasons. From the ethical point of view, no scciety would ever agree to one
of its members being freed & _priori from all consequences of faults, cmissions or gross
negligence cormitted inadvertently or even intentionally. As for the economic reason,
the minimum of carrier's liability is the limit bevond which the shipowner loses
interest in his claims record, that is to say when he beccmes tempted to save cost and
expenses by neglecting all measures aimed at loss prevention. The saving would hardly
result in lower freight rates, but it would certainly generats more frequent and higher
carge leosses. The loss or damage occasloned by this neglect would constitute an
irmportant waste of goods and the cost would have tc be borne by the consumer.
164. The other extreme solution, that of abolishing marine insurance by extending the
carrier's liability in such a way that it beccies an absolute liability and covers all
carge losses, may seen more tempting, but this first impression would probably te based
on a fallacy, namely the assumption that even in the case of an absolute liability the
carrier will continue to cover this practically unlimited liability by joining a mutual
Protection and Indemnity Club operating on the lines described in the preceding chanter.
In that chapter, however, a warning was given that the protection and indermity cover is
a liability cover sul generis, and that the viability of the present Protection and
Indemnity Clubs is due prscisely to the substantially restricted scope of the carrier's
liability as defired by the Hague Rules. '
- 165. In fact, an absolute liability of the carrier, lsading to total abolition of
marine cargo insurance, would mean two things: |

(a) that all carge loss cr damage, due t¢ anv cause whatsoever within or beyond

the carrier'’s control and responsibility, would be covered by his liability;
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(b) +that thers would be nc limitations by amount, which means that the

carrier would have tc settle claims for the full value of lost or

damaged goods. _
Tt is impcrtant tc exemine the impacht these two extensions of liability would have on
the operation of the Protection and Indemnity Clubs and on the cost of their cover.
166. As regards point (a), an extensicn of liebility to cover all risks would inevitably
change the entire rating system of the Protection and Indemnity Clubs. In fact, thess
Clubs today provide cover for risks over which, in principle, the shipowner has scme
influence, hence the individual rating according to each carrisr's claims records, which
prompts each shipowner to try to keep his claims record as low as possible. Should the
cover now be extended to include all other fortuitous and unpreventable risks - which
are in general much more numerous and costly - individual rating would become almost
pointless and each shipowner would tend to lose interest in having a good ¢claims record.
4 general deterioration in less prevention would follow.
167. lMoreover, the shipper, who would have passed on all liability to the carrier, would
be less willing to incur expense on loss prevention because individual shippers would
hardly receive any recognition for such points as good qualivy of merchandise and
adequate packing. Under the new system many shippers would try to economize at the
expenss of carrier's liability cover, which would lead agsin to more waste and higher
prices for the consumer, especially as many other shippers would, in order to compete,
be vempelled to do the same. ‘
168. With regurd to point (b), it should be borne in mind that in property insurance
the sum insured corresponds exactly to an agreed value of the goods covered, while in a
global professional liability insurance a limit of liability must be selected at a level
high enough toc cover possible accumuilation of valuable cargo exposed simultaneously to
total destruction. As explained earlier, the slement of uncertainty generally léads tao
much higher premiums, Furthermore, the use of modern vessels (container-ships, for
instance) may, under a regime of unlimited liability of the carrier, lead to potential
accumulations of cargo with such encrmous liability amounts that even the largest
insurance company, with its vast reserves, substantial solvency margin, and world-wide
reinsurance arrangements, might face difficulties in carrying such a heavy risk.
169. It seems certain that the Protection and Indemmity Clubs, under their present
specific structure based on mutuality; would not be the proper institutions to cover
the absolute and unlimited 1iability of their members for all the unknown goods
accumulated on sach of their vessels. Moreover, the Clubs would nol be allowed by the
insurance supervisory authorities tc do so even if they wanted to, because by insuring
de_facto the property of the public at large (the cargo) under the new regime, they

Py
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would cease to serve a restricted group of members (the shipowners) and would thus lcse
their character of private Clubs and become in fact full-scale insurers operating in

property insurance under a liability make~up. Consequently, all the rules and

regulations of insurance legislation and supervision (in particular those concerning
solvency) would have to be mede applicable to Protection and Indemnity Clubs, which
would be forced to take over the functions of ingurance companies, and the entire reform
éiﬂﬁd at eliminating merine cargo insurance would result in its being replaced by a more
expensive and less satisfactory extended lisbilitv insurance operated by a few very

Such a concentration would be particularly detrimental te

large insurance companies.
the interest of the developing countries.

Insured bill of ladineg

170, The abcove ressoning ls confirmed by a recent experiment umdsrtaken by a certain
number of carriers, who recognized the impracticabilify of any substantial extension of

their liability within a protection and indemmnity cover and resorted itc the opposite
solution, that ef buying on the traditional insurance market (through a grouping
including Iloyd's and company underwriters) a package cover for hull, machinery,
containers, cargo, variocus interests ashore and their liability. As regards cargo,
what the carriers concerned bought was a conventional cergo (property) insurance of the
tall risks" type with all necessary additional clauses (war, riots, etc.) and the usual
exclusions (such as inherent defect in quality, vice of cargo and delay). The limit of
the cargo cover "per ship's bottem” was six million pounds sterling. Their liability

cover was baged on the Hogue Rules.
171. Thus covered, the carrisrs concerned were able to issue an "insured bill of lading',

which they proposed to banksand financing institutions as a negotiable document replacing
both the conventiocnal bill of lading and the accompanying carge insurance policy. - The
purpose of this solution was twofold: first, to reduce expenses by eliminating
recourses and litigation on carrier's liability, the cargo and the liability insurer
being one and the same; secondly, to solve a certain number of its specific problems
related to multimodal container traffic. In fact, the initlators of the insured bill of
lading were mainly operating in multimodal container transport. The experiment presents
some interesting aspects of the problem of cost and expenses which will be analysed in
the following parsgraphs.

172, As regards the conventional tfan5port of goods under an insured bill of lading
scheme, the guestion arises whether the hoped for savings in settling claims would
really materialize and if so, whether they would be large enough to compensate for
certain other disadvantages. From the carrieris point of view and that of his insurer
(who is no longer insurer of the cargc owner), the savings in the settlement of claims

would appear to be considerable. First, there would be no recourses against the
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carriers, since cleims would in any case be paid out of the same pool. Secondly, thew

would be no further need for adjustuments of "general average', the hull and carge
insurer being one and the same., Everyone must readily agree that measures aimed at

eliminating or restricting general average would centribute considerably to reducing
cosbs.

173. However, from the cargo ounsr's point of view things lock a little different.
losing 21l direct contacts with the insurer (although, ultimately, he has to pay the
cargo insurance premium, included in the freight), the shipper would tacitly accept that
the great majority of claimg would be settled under the cargo account, even when the
shipowner would have been normally at fault and professionally liable. Such a
development would tend to have similar effects to those described above, admitting the
assumption of abolishing carrier's liability altogether; a possiblility rejected as

By

unethical and unecconomical. In the case of the insursd bill of lading, abolition of
carrier’s liability would appear less extreme, but in practice an agreement between the
carrier and his insurer to put wost clains on the carge account rather than the
1iability account would have egsentially the same effects.

174« Furthernore, under the traditicnal regime where the cargo owner is also the policy
holder, he chooses his insurer, settles with him all claims (including those with
recourse against the carrier), receives more favourable terms if his claims record is a
good one, and can adapt the insurance cover to his specific requirements. Under the
insured bill of lading scheme, the cargo owner enjoys none of the above advantages:
first, the carrier chcoses the insurer; secondly, the shipper himself must handle all
his claims settlements; finally, within the carrier'!s package cover the shipper's good
claims record is not taken into consideration and the cover itself is a uniform one,
possibly too broad or insufficient for the particular type of goods transported.

175. In connexdion with the shipper's disadvantages mentioned above, a proposal was made
that the insured bill of lading should remain optional for those shippers who wish to
maks use of i, and that cther shippers should continue to buy marine cargo insurance
themselves under the traditional regime of separate co-existence of cargo insurance and
carrier's liability cover. From a technical point of view, this solution is a most -
impractlcal one. In fact, nothing is more dreaded by insurers than the following

adverse selecticn: under an optional insured bill of lading schene, shippers with good
nd the shipowner would have to accept,

3

claims record would insure their risks separately
in his package cover, all the rejects; rates would scar and the packags deal would

tecome impracticable.
176. last bub not least, entrusting carriers with purchase of the entire insurances cover

P

for cargo loss or damage - and bearing in mind that the majority of shipowvmers are from

a few developed market economy countries - would result in a further concentration of
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marine cargo insurance in the hands of the insurance markets of the developed countries
concerned, Such a result wowld be harmful to the emerging insurance markets of the
developing countries and would clearly be at variance with recormendation 42/TIT adopted
by the third Conference (Santiago, Usy 1972), according to article 1 of which "developing
countries should take steps to enable their domestic insurance markets to cover in these
markets - taking into account their naticnal econocmic interests as well as the insured
interests = the insurance operations generated by their economic activities, including
their foreign trede, as far as is technically feasible”.

Specific liability problems of container traffic
177. As mentioned above, the main reason for the 1963 proposal to introduce the insured

bill of lading was the desire to solve some specific problems related to the multiriodal
contalner traffic, The promoters of the insured bill of lading scheme were in fact two

large container operators of powerful shipping lines interested in container traffic
between Europe and Australia. The use of a "Combined Transport Bill of Lading with an
Insurance Certificate® - which was the official name of the proposed docunent - was
meant to rationalize the clerical work in containsr traffic. It was also meant to solve
the problem of "claused" documents when containers moved from one carrier to another, by
eliminating the need to blame one specific carrier for loss or damage found when
contalners were opened at destination.

178. The latter probtlem is a real one. In combined multimedal transpert, recourse
against individual carriers is in many cases impossible because of the difficulty of
ascertaining in whose hands and through whose fault the loss or damage occurred. As is
only natural, each carrier tends to deny responsibility; furthermere, since the limits
of liability by amount are sco different for road, train and sea transport, the shipper
and his insurer cannot be indifferent as to who in the combined transport is going %o
be made liable and pay the claim.

179. The way in which the aforementioned container cperators proposed to solve this
problem under the insured bill of lading scheme was to provide an "all risks" warehouse
to warehouse insurance cover through their package deal, including the preliminary
voyage and an additional inland wvoyage in the country of destination by a suitable
conveyance., The carrier!s level of liability, fixed within the packﬁge deal, would no
longer concern the shipper. The container operators being shipowners, their insurers
could, if they so wished, take recourse against the other carriers in cases where the
liability of those carriers could be easily established, but this again would be of no
concern to the shippers; not even to the fully inswed shipowners, although it might to
gome extent affect the cost of the shipowners' liability cover within the package deal.
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180. Dy proposing the insured bill of lading scheme for multimcdal container traffic,
the operators in question had, as stalz:d above, some very good arguments in their favour.
Nevertheless, their propesal was declined by the British Shippers? Couneill and by the
largest shippers concerned, on grounds very similar to those given above in connexion
with conventional transport of goods by sea. The shippers concerned declared that they

- Pr T A o Ty

had more favourazble insuranc
lower premium rates and the direct contact between the shippers and their marine

insurers. The British chippers! Council rejected the proposal because many of its
members objected to making the inclusion of cargo insurance in the bill of lading
compulsory, instead of leaving the decision to thé shippers. On the other hand, =a

package cover provided to the shipowners and ineluding hull, carriers' liability and

their main advantages heing
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cargo insurance - the latter only on an optional case-to-case basis -~ was not acceptabls
to the insurers for sound techinical reascns of adverse selection, already explained
above,

131, Rejection of the proposal of an insured bill of lading has not brought a sclution
to the specific insurance problems of container traffic cperators and insurers any
closer. As regards the shippers, cwing to the fact that the marine insurance uarket
provides them with cargo insurance cover from warehouse to warehcuse, the situation
created by multimodal container traffic is nct a matter of major preoccupation to them.
It is true that the shippers may face an increase in cargo premiums caused by additional
difficulties met with by their cargo insurers in recovering claims attributabls to the
liability of any of the carriers participating in the multimodal transport; however,
this increase is not large and is amply compensated by a decrease made possible by
reduced cargo loss or damage occurring through better protecticn of containerized goods,
especially when containers are used in the warehouse-to-warehouse system, that is to

say in cases.where the goods are put inte containers in the warehouse of the sender and
are discharged in the warehouse of the consignee, the containers remaining unopened
during the journey.

182, Since the whdle problem of intermodal transport of goods is being examined at
present by an Intergovermmental Prenaratery Group with a view te preparing an
international codvention, the insurance aspects of container traffic are adequately
dealt with by the Group. In order to avoid duplicaticn, the reader is referred to the
Intsrgovernmental Preparatory Groupls work programme and container traffic problems
will not therefore be dealt with further in the present study.

Partisl revision of carrier's 1iability regime

183. Hone of the radical solutions analysed above (complete abolition of the carrier's
iiability, its extension to become an absclute liability, end the insured bill of lading

schemn) sesm to meet tha tasic reguirerents of shippers, carriers and other parties
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involved in internetional trade. This fact lsads us back toc the existing system of
co-existence of carge marine insurance taken out by the cargoc owners and the protection
and indemnity cover provided tc the carriers. Within this system, it is worth examining
whether some partial reallocation of risizs and dubles would improve the services aend/or
reduce the aggregate costs. ' co
184. Here again, we have to consider possible changes under two main headings:

(&) an extension of the scope of carrder's liability as regards risk bearing;

(b) an extension of the limitations by amount of carrier's liability.
In theory, a third point might bte added, namely the problem of the onus of proof, but
in practice this problem is closely connscted with point (a) above ard has to be dealt
with under the same heading.
185. As pointed out in Chapter V of the present study, the catalogue of explicit
exonerations of the carrier's liability contained in the Hague Rules comprises three
kinds of excnerstion, namely cases of loss or damage caused by perils of the sea and
other events clearly bevond the control of the shipowner and his staff, cases of loss
or damage due to acts or omissions of the shipper and hisagents and, finally, cases of
loss or damasge related tc errors in navigation or in the management of the ship, and
fire on board. It should be borne in mind that in all these cases the shipowner is
exonerated from 1iability unless ths shipper or his insurer prove that loss or damage
was actually caused by his fault.
186. Taking into account all the arguments considered so far in the preseat study, it
will be agreed that the optimum level of liability for a carrier is the one vhere he is
fully liable for cargo loss or damage due to causes within his centrol, and free cof
liability for causes beyond his contrel. In fact, moving away from this optirmm level
in any direction would diminish the carrier's eagerness to prevent losses, either
because he would not be liable even when at fault, or because he would be liable
anyhow, whether the fault was his or not.
187. By applying the above rule of an optimum level of lisbility to the catalogue of
exonerations contained in the Hague Rules, 1t beccmes evident that the excnerations
referring to perils of the sea and other fortuitous causes, as well as those related to
acts and omissions of the shipper and his agents, are fully justified. On the other
hand, nautical errors and fire on board are more often than not well within the control
of the shipowner and thersfore excneration g priori does not seem logical. A revision
_ of the Hague Rules with a view to improving the situation as regards carrier's liability
connseted with nauticel errors, fire on boéid, and some other exemptions is new undsr
way. In fact, a new draft convention governing the liability of carriers for goods
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which they transport by sea has emerged from four years of woerk by a Unitad Natlons

the Unitad Hations Commission on Internaticnal Trade Law
in Merch 1976, allowing time for Govermuents and organizations te submit comments in the
interim.

128, Vith reference to point (b) in parazraph 124 regarding an extensicn of the
limdtation by amount of the caryier!s liability, two things should be borne in mind:
first, the Visby Rules (see end of Chapter V), if ratified, would elready introdwce a
considerably higher limit of liability by amcunts which, in addition, would be uniforn
in all countries; secondly, it is open to shippers, even under the present regime, to
declare the full value of their consignments and have the carrier's liability extended
to that amount. Shippers hardly ever make use of that possibility simply because they
prefer tc insure the full value of thelr goods under a cargo Insurancs ccver, the
premiwn for such cover being cheaper than the increase in freight charges when these
charges are calculated by the carrier not in terms of weight or space but of value.

139. In conclusion, while it seems absolutely necessary to create a clear pattern of
shinowner's liability both easily applicable and reducing litigation to a minimm -~ as
regards the amounts of carrier’s liabiliiy per package, unit or kilo - there is no

need teo introduce limits which would be higher than the real wvalue of the ordinary

cargo. Ls already explained in aother chapters of the present study, liability

insurance cover provided gleobally for a relatively high total amount is generally more
expensive than property insurance cover for the exact value of each individual
consignment., Hence the need to maintain the global liability '"per ship'!s bottom”
within reasonable insurable limits. By doing so, the aggregate cost of cargo
insurance, plus carrier's liability cover, rsaches its most economic level,




- : TD/B/C.3/120
_ pags 59

P4RT TWO
MARINE CAR(J0 INSURANCE IN DEVELOFING CCOUNTRIE

Chapter I
MARINE INSURAT'CE MARKETS IN DEVELOPING COUNTRIES

Marine cargo insurance business in general

190. The economiss of most develoring counitries depend heavily on foreign trade.

The pattern of these econcmies is based on the production and export of a limited

number of specific raw materials - such as cotton, rubber, sugar and minerals - and
on the import of all other products, including foodstuffs, clothing and machinery.

In spite of many successful efforts towards diversification on the one hand and

industrialization on the other, the degrese of dependence of most developing countries

on imports from zbroal for the bulk of consumer goods remains very high.
to be a2ble to finance these imports, the developing countries must intensively
This situation leads to very high

In order

promote the export cf their rau materials.

foreign trade figures.

191. Transportation of goods from and to most develoning countries generally involves
long sea voyages during which the goods are exposed to considerable perils. Marine
cargo insurance ccver against the economic consegquences of loss of, or damage to,
the imported and exported goods represents an important expenditure and should
therefore be comsidered by insurance markets of the developing countries as a
potentially very promising class of insurance business. However, only a feuw
developing countries have succesded so far in insuring locally a substantial part of
their foreign trades.

192. This negative state of affairs is due to various factors, often historioally.
connected with the pattern of internmaticmal trade during the colonial period when
marine insurance was considered part of the services (such as banking and shipping)
that were closely associated with the main developed markets and essential 1o their
smooth functioning. It was only natural, therefore, that these developed markets
should have provided all the services necessary for trading. Techniques, policies,
conditions and practices were thus established according tc the needs of the couniries
concerned and under their particular legal systens.

193. Whatever the historical reascms, the fact is that marine cargo insurance

gvolved from old traditions inte a scmewhat complex class of insurance, which

requnired & high degree of specialization and considerable experience. Many countries,

gven among the developed cones, have not succeeded so far in establishing true national
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marine insurance markets and continue to depend heavily on a few large marine
insurance centres. In this connexion a self-perpetuating situatirn (vicious circle).
can easily arise, owing to the fact that a local marine insurance market receiving
only a very limited wvolume of cargé business cannot provide adeguate cover and
satisfactory services; while the inability to provide such cover and services may

revent a more substantial volume of marine insurance business from coming to this

o)

market. Such a phencmencn is very common in insurance, the technique of which is

based on the theory of large numbers;
of homogeneous risks in a given class of insurance

unless an insurer succeeds in establishing

a relatively large portfolio
he can hardly be expected to cperate adequately in this class.

194+ But vhy do traders in developing countries tend t¢ take their marine cargo
insurance abroad? Until relatively recently one of the typical features of the
insurance markets in many develcping countries was the predominance of foreign
insurers who were represented, in these countries, by a large number of operating
units compared with the volume of business available in these marksts. Bésides

their commercial activities, import/éxport trading firms owned by foreigners acted

as agents of foreign insurance companies. In many cases, these agencies started as

"house agencies', dealing only with the cover of their own trade; but as there were no
laws or regulations requiring the placing of insurance risks in the leocal markets,
scme of these agents went on writing general marine cargo insurance risks for the
direct account of foreign insurance head offices; without constituting any local
portfolios. This behaviour largely explains the small volume of marine business
which was written in most developing countries.

195. The change in the political and economic status of developing countries

has been followed by a trend towards promoting local insurance markeis and setting
up domestic insurance institutions or companies to carry out the coverage of local
risks. In several cases this trend led to regulations aimed at the limitation of
the operations of foreign insurers, or even their complete exclusion from the local
market. In markets serviced exclusively by dcmestic insurers, there may exist
several national companies {private, State-owned, or both) or a single institution
(State monopoly). Marine cargo insurance business. is carried on, in principle, by
most domestic insurance companies transacting general insurance business, In
developing countries, insurance companies dealing exclusively in marine insurance
are practically non-existent.

136, Yet 2z number of factors inherent in the structure‘and the modus operandi of the

insurance industry in develocping countries cause most merchants to take out marine

insurance abroad. As suggested in paragraph 193, those negative factors stem mainly
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from the lack of a sufficient velume of business, which is in turn a reflection of
the preponderant pesition held in that business by traditional insurance markets.
The negative factors mentioned are thus both the cause and the effect of a2 distorted
situation in many developing countries which the countriss concerned are trying to
correct. It is useful therefore o attempt first to single out these factors.

197. First, the international marine inswurance merkets avail themselves of experienced
and technically qualified underwriters who have a thorcugh knowledge of the nature

of the perils and risks 1o which goods in transit are exposed. This knowledge and
experience enables them to determine what sort of cover is most suited to each type

of trade. Such knowledge and experience is not available in the domestic insurance
marlkets of most developing countries. This assertion, howsver, calls for a
clarification: cobvicusly skills can only develop when professional opportunities are
available to technicians. It is therefore true to say that the lack of skills and
technical know-how is a result of the weaknesses of the markets rather than the

other way round.

198. Secbndly, as the volume of marine business uritten in the insurance markets of
developing countries is comparatively small, there is not a sufficient spread of
risks; furthermors, the expenses of small portfolios are relatively higher. As a
result, local marine markets in developing countries are often compelled to quote
higher premium rates than those offered by the international markets. As lower cost
is an important factor determining the attitude of the exporter or the importer,
preference is given to the mariket which offers lower premium rates.

199. Thirdly, as a large proportion of marine cargo risks scmetimes involves
substantial values, which are frequently subject tc accumulation aboard wvessels,

at terminals, or in warehouses, local marine markets find it difficult tc cover

them, because of their restricted underwriting capacity. International markets,
with their vast underwriting limits and their extensive business links with

other insurers and reinsurers ccn, -n the othsr hand, absorb such high values,
capacity bteing nc problem.

200. Fourthly, international marine cargo insurers differ from local marines marksts
in developing countries in that they dispose of a wide neiwork of expert loss

ad justers, capable of offering adsquate services with regard to claims settlement.
Yoreover, international marine insurers maintain close relationships with the best
legal and banking services, factors which are vital for prompt and speedy settlement
of claims. Insurers in developing couniries often lack some of these facilities,

a situation which may result in dslay in the surveying and settlement of claims.

The prompt settlement of claims is, of course, a vital factor in insurance.
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201. Finally, the major comnsideratiocn when taking an insurance cover is the certainty
of being indemnified promptly in cass of loss. Owing to the currency situation in

i many developing countries, the meobility of funds has not always been guaranteed;

This is one reason why importers and exporters in developing countries are tempted to
take out marine carge insurance abroad. Lue to this same currency situsation,
furthermore, many insurers in developing countries camnot issus insurance policies in a
foreign currency. Since the majority of foreign trade contracis are drawnm up in

terms of foreign currency, it is natural that trade pariners prefer to get covers in

these currencies to facilitate replacement in case of lass.

202. As stated above, the insured in developing countries tend to seek cover abroad

mainly for reasons closely linked with the situation mentioned in paragraph 193;

in other words, they are the conssquence rather than the cause of fthe fact that an
insufficisnt volume of marine cargo insurance business is placed on the national
insurance markets of the developing countries. Should a developing country succeed
in brezking the vicious circls and secure for its national marine insurance nmarket a
constant flow of a large volume of business - namely, the bulk of the cover for a
considerable volume of foreign trade - this marlket would gradually overcomd its
traditional wealmesses and dsvelop into a stable marine insurance market providing
both adequate cover at fair prices and satisfactory services to users.

203. Obvicusly such a fundamental change in marine insurance camnnot be achisved
vithout some major changes in the traditicnal patterns of foreign trades. As was to
be expected, resistance %o such changes developed initially. Fortunately, the large
international insurance centres have recently accepted the UNCTAD thesis that

developing countries should, among other things, promote their domestic marine insurance

] markets, recognizing that a certain protection of emerging local industry is

% warranted if imposed on a temporary basis. Leading revpresentatives of the above
international insurance centres have furthermore agreed that in the long run, the
wider the spread of fully developed reliable marine insurance markets, the better will
the interests of the users be served, and this can only improve the flow of

international trade provided, of course, that each of these new markets develops

} properly, acquires the necessary expertise and experience and reaches a size which
makes marine cargoe insurance operations technically safe and economically worthwhile.

: Trade vatterns affecting the marine cergo insurance business

: 204. In principle, where and by vhom an import or export of goods is insured

i depends on the kind of trade conitract used. The conditions of the contract of sale,

or in their absence the corresponding laws, establish nct only the ligbilitiss of the

partizs involved but alsc their rights. Among cother things, the insurable interest

- e
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of the contractors at variocus stages of the transaction can be deiermined on the basis
ag

of such a contract. It is of particular importance fc the marine insurer to know
exactly when the ownership of the goods passes from the seller to the buysr, because

in the event of loss of aor damage to the goods it is essential to establish which

party must bear the loss and be indemnified according tc the provisions of the

insurance poligy.

2G5, In view of the complicated nature of the task, no attempt will be made in the present
paper to analyse the main principles of the various laws wahich deal with the problem of
ownership. Suffice it to say that while under Roman law the ownership is transferred

at the moment of the signature of the comtract of sale (perfecta emptione periculum

ad_emptorem), under Germanic law the ownership is transferred when the goods are
delivered. The British Sale of Goods Act, 1893, follows the Roman law. In section 32
it provides that: "Where, in pursuance of a contract of sale, the seller is
authorized as required to send the goods to the buyer, delivery of the goods to a
carrier, whethep named by the buyer or not, for the purpose of transmission to the
buyer is, prima facie deemed to be a delivery of the goods to the buyer."'lsb/

206. Quite apart from the provisions of the various laws, the parties in 2 conitraci
of sale may, however, determine special conditions, that is to say special terms of
sale, some of which have been standardized and become recognized internationally.

In this connexion, the INCOTERMS 1953 of the International Chamber of Commerce,
¢odifying and interpreting the main terms used in foreign trade, play a preponderant
role. 4is regards their effect on marine insurance, the Inccoterms may be classified
into two groups, namely ‘those where insurance is bought by the seller

(eege CuILF., Ex-Ship,) and those where it is bought by the buyer of the goods

(eege FoOuBuy Cu & P, PedeSey ) For the purpose of the present siudy, it is
sufficient to explain briefly the twc main cases in each group, namesly the C.I.F.

and the F.0.B. terms, since the sffects of the other Incoterms as regards insurance
are bound to ve similar either to C.I.F. or to F.0.B. terms.

207. Under the C.I.7 rules, the seller must comtract for the carriage of goods

to the agreed port of destination and pay the freight and load the goods on board the
vessel at the port of shipment; he must also contract and pay for the insurance cover;

thereafter the buyer must bear all risks until the goods arrive at the final

13/ Victor Dever "A handbook to marine insufance", London, 1962.
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destination point. In other words, under C.I.F. rules; the seller's responsibility
cn board the ship and from then on they travel .
at the buyer's risk, although the seller is responsible for the payment of freight

and the marine insurance premium. Although no specific provision is made in the

Incoterms as regards the transfer of cwnership, it can safely be inferred that it
either nappens when the ssller loa e zoods on board the vessel at the port of
shipment and receives the bill of lading, or when he delivers this bill of lading

to the buyer. I+ should be noted that the two concepts of the transfer of the risk

and of ownership are not identical.

r trere is no

fundamental difference between C.I.F. and F.C0.B. terms, In the latter, the

responsibility of the seller ends at exactly the same point, namely when he has
delivered the gocds to the shipowmer vho was designated (and paid) by the buyer.
The fact that under the F.Q.B. terms it is the buyer who is responsible for
contracting (and paying) for carriage of the goods and marine insurance in no way
alters the position as regards transfer of the risk and cf ¢wmership. Both under
the C.I.F. and F.0.B. terms it is invariably the buyer who bears all the risks
from the time the goocds pass the éhip's rail at the port of shipment. He should
therefore have the right to choose his insurer in both cases.

Insurance of imported zoods by the tuver

209. The principal parties usually involved in an impcrt transaction and having an
interest in insuring the imported goods are the foreign seller, the domestic buyer

and, where applicable, the banks or other institutions financing the transaction. As
regards the buyer, it stands to reascn that whenever the domestic insurance market

is able %o provide locally adequate marine insurance cover at a2 competitive price

and with good servicing, he is interested in purchasing this cover on his own market
from an insurer known to him and from whom he may expect a prompt and proper settlement

of claims. In other words, it is in his interest to choose F.0.B. or C. & F. terms,

210. In principle, a seller should not have any objection to selling F.Q.B.,
especially when the arrangements for payment are on the basis of a letter of credit

or against delivery of documents, The situaticn may be different in cases where the
geller, zlthongh not responsible for the goods affer their delivery F.0.B., may fear
that in case of loss of or damage t¢ the gocds and failure of the buyer to meet his
obligations, the recovery of the price may be prejudiced. Froblems of exchange
control in the buyeris couniry may alse affect the seller's position. However, all
these problems can be solved. The insurance markets already provide special peolicies

designed fto meet any specific additicnal requirements of the ssller without overlapping
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with the main policy providing prctection for the goods in transit, The seller's

bankers will alsc be satisfiied if his insurance needs are adequaiely met.

21l. It is historically correct to say that the F.0.B. contract was formulated as
an instrument of internaticnal trade at an earlier date than any other type of
contract. It seems natural that such a contract might have been most suitable to

the seller during the lgte sighteenth and early nineteenth centuries when regular
shipping lines were not yet established and such modern instruments as telegraph,

radio and postal services, weré not yet developed. However, as regards developing
ceuntries, most of which were colonies or semi-colonies at that time, all their
imports used to be arranged on C.I1.F. terms, for the simple reason that they did not
have their own shipping and insurance services and had to rely entirely on the services
provided by the metropolitan countries. Under present conditions, the developing
‘countries should endeavour to alter the situation and enable their markets to provide
marine insurance cover for their imports.

212. As already mentioned above, the principle of the protection of an incipient
industry in a young and rising nation is generally accepted. The superiority of one
country over another in a branch of production often arises only from having started
This is indeed the case in the international marine insurance markets,

the opportunity to build up their markets much earlier
Plans should be formulated

sooner.
where some nations have had
and to acquire broad skills and experience in this field.
and implemented to move the emerging marine insurance markets of developing countries
towards similar efficiency, to service the insured and to support their national

trade. Suggestions on hew this should be done will be discussed in the next chapters

of the present study.
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Chapter IT
PROMOTION OF MARINE CARGC INSURANCE MARKETS THROUGH REGULATORY MEASURES

Regulatory measures in general
213, is shown 1a the preceding chapter, the main cbstacle to the sound development of

marine cargo insurance markets in many developing countries is the lack of a substantid
volume of marine insurance Business covered in these markets. Lack of expertise,
inadequate rating and insufficient servicing should be considered as effectis rather
than causes of the above gituation. Nevertheless, since causeg and effects tend to
create market conditions which block further development, the marine insurance markets
of most developing countries can hardly be expected to find their way out of this
situation unless some effective measures are taken at the national level, involving
appropriate regulatory action by the authorities concerned.

2l4. Recourse tc regulatory measures is a more or less current practice in insurance.
In fact, insurance lesgislation in many countriss, both developed and developing,
stipulate that in wmost wmain classes of insurance domestic risks must be insured in

the domestic insurance market of the country concerned and cannot be taken out to be
insured directly abroad. Exemptions frcm this rule ars often granted in cases of
risks which cannot be insured locally, as well as for reinsurance operations in
general and, cuite often, for marine cargo insurance. As regards the latter, some _
countries believe that the fraditional nction of a domestic risk does not fully apply
to goods in transit, since the perils inveolved are neither restricted to a specific
place, nor do they concern a single nation, several places and interests being
involved in international transactions such as imports and exports. Furthermore,
some developing countries, depending heavily on their foreign trade with developed
countries, are very hesitant to take measures directed at changing current practices
in marine cargo insurance, for fear of impairing their foreign trade in general and
their.exports in particular.

Measures aimed at insuring imports in the local market

215. In the case of exports, there may be valid legal and economic grouands fox
rejecting the principle of regulatory measures by the exporting country. The
situaticn is basically different for imports where, as was shown in the preceding
chapter, it is invariably the importer whe is the owner of the goods from the moment
they are lcaded on board the carrying vessel, and it is the importing country which
rays the premium cf the cover, whether or not such payment is reflected separately in
its balance of payments. Even in cases where the foreign exporter is formally

responsible for providing insurance cover, namely under a C,I.F. contract, the
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shipment represents a naticnal risk for the importing country to the extent that its
cost is included in the C.I.F. price of the commodity and, consequently, is ultimately
paid by the importer. Hence, many developing countries consider that the basic
principle of insuring netional risks in the local market should apply in the case of
imports.

216. It is true, however, that the legal and economic interp tien
of nationality may sometimes lead to uncertainty. Developing countries should
therefore make i% cleér, in their insurance regulations, that the latter prevails
over the former. This principle may be laid down in different ways, depending
mainly on the extent to which developing countries wish to enforce it. The
following paragraphs will describe the three most common systems available to these
countries, a number of which have alresady adopted them. The impact of these
regulations is illustrated by the fact that in the developing countries which require
local insurance of their imports the marine p;emium ranks first or second in terms

of volume of business among all other classes of insurance business transacted,
whereas in countries where no specific regulations are laid down marine insurance
tends to be an almost marginal class of domestic market business.

217. A straightforward solution to the problem is that of prescribing by law that
transportation of geods imported into the country shall be insured with companiss
legally established and duly licensed therein. Such a regulation generally curtails
the possibility of selling C.I.F. to the country, because adoption of C.I.F. conditions
of sale could lead to some sort of double insurance contracted for the same shipment
and hence entail unnecessary costs. The regulaticn in question thersfore brings
about F.0Q.B, or C&F conditions as a general pattern for imports.

218, The general rule of local insurance for imports may, however, be subject to a
degree of flexibility. Not all imports, for example, are negotiated under normal
contracts of sale and aid programmes are a clear example of this, In these cases

. the Government may waive its right of strict enforcement of the local insurance rule
if such a waiver is conducive to more favourable terms in trade relations. An
example of this is India where, although it was stipuleted in 1962 that all insurance
on government accounts was to be placed with a local insurance pcol, shipments to
India from the United States under an aid programme were insured on a 350 per cent
each basis in India and the United States. This, however, may be considered an
exception to the general rule and it did not prevent imports under the Colombo Plan
from Austrélia and Canada, among others, from veing insured in India, inother case

of a special arrangement made on a ccuntry-to-ccuntry basis was a recent agreement
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between Algeria and the People's Republic of China, under the terms of which each

country would underwrite 50 per cent of the valus of the goods exchanged between them.

219. Consegquently there is nothing to prevent the requirement of local insurance for

imports from being applied with sufficlient flexibility when broader national
interests must prevail over insurance interests. In addition to the particular case
of aid programmes described in the preceding paragraph, thers ars scme other imports
which are effected under the terms of a specific contract of sale but as a transfer
of capital goods or primary materials, made tc their overseas branch offices by
corporations whaose head-offices are in the exporting country. Similar cases wmay also
arise where the transportation of goods is not & commercial operation proper involving
two different corporations or entities - the geller and buyer -~ and the resident
consignee does not have a proper "insurable interest" in the transported commedities.
411 these cases are frequently subject to the obligation of rlacing insurance
locally, but some scurniries take the view that this basic rule should only be enforced
for purely ccumercial transacticns. |

220. Some countries feel, however, that a strict regulation compelling 21l imports to
be insured locally is not the most suitable course to fonllow. 4 line of action has
developed which considers the matter of foreign insurance for imports to be a
commercial problem rather than a purely insurance problem. As pointed out before,
prevailing practices of exporting C.I.F. to developing countries do not primarily
concern the selection of the insurance company but that of the pattern of the
commercial contract. Thus, the second system consists in resgtricting the choice of
the commercial contracts for imports tc F.0.B. or C&F, among other possibilities
provided in the Incoterms. formulas. Thug, although there is noc formal compulsion %o
buy insurance in the domestic market, the local imperter is wmade legally liable for
these risks and must therefore satisfy the basic requirement and cover the risk in
the country.

221. However, ag already mentioned ahove, not all imports in a country are made on
the basis of commercial contracts. There are a relatively large number of shipments
that do not relate to twe different and independent tntities and for which no formal
contract is established. In other cases when the principal office in a developed
country ships goods to its branch in a developing country, the insurance is usually
placed in the form of open covers or flcating policies arranged by the former, and
the commercial contract is drawn accordingly. Therefore the obligation of F.J.E.
conditions {or contracts of sale will not automatically guarantee that the goods will
be insured locally; in cther worda, 1t does not automatically ensure local coverage

for these shipments.
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222. It wmay thsrefore be accepted thaf, whatever the advantages of ths regulation
whereby F.0.B. conditions are imposed for imports, the system will not operate fully
if it is not supplemented by appropriate additicnal measures, Some countries have
indirectly found a solution %o the problem by providing that banks will open
documentary credits only if the contract of sale includes F.0.B. or C&F terms. In
other countries (e.g. Syria) this system has been supplemented by requiring that
insurance be provided locally for imports made by a local branch office of the
foreign exporter - a condition which presupposes that the links beitween the exporter
and the importer can always be identified, which is obvicusly not the case, The
reasoning underlying these prescripticns is that in mogt cases commercial transactions
resort to one of two instruments: bank credit or resident agency of a foreign exporter.
These twc channels can be more easily controlled than a system entailing a detailed
gxamination of the documents for all shipments arriving in the country.

223. As to imports financed by foreign loang, it may not ve deemed appropriate fo
subject them to conditions which could encumber the bargaining position of the local
importer. In faect, for these shipments the foreign financing body also has an
"insurable interest" over the commeodities for which a credit is granted, and it wmight
be considered necessary for such an agency to participate in the choice of the insurer.
If this were not so, the foreign financing agency might consider it necessary to buy
another insurance cover for the same goods and thus increase their price.

224. 4 third group of measures invelves the mechanisms of both import licences and
foreign exchange control.. VWhile the basic principle of the national characteristics
of import risks subsists, the way in which this principle is dealt with puts a
particular emphasis, through these measures, on the foreign exchange component of
marine insurance and on the need to make sparing use cof it if the cover is available
in the local market. Thus’import licences may only be granted against the
presentation of an insurance policy or an insurance certificate providing evidence
.of local insurance. This means that at least some marine insurances would become
compulsory.

225. In some markets whera the above procedure has been adopted, domestic insurance
companies have sometimes been requested by importers to issue insurance certificates
for non-existent insurance covers, ¢r have issued insurance certificates under
conditions, while the goods have already been insured in a
foreign market with insurers considered for various reasons to be more acceptable to
the contracting parties. Some violations, of course, defeat the purpose of the

measure, Imports which are not subject to licences also fall outside the scope of
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the tasic rule of local insurance, but these are considered to be imports for which no

. forsign exchange is required (for instance, aid programmes, personal effects and other

non-commercial shipments), so that in these cases marine insurance bought abroad does
nct adversely affect the national interest.

226. Other measures falling more specifically under the exchange control scheme may alsc
he devised. Well-known ameong thess schemes are those consisting of either a refusal
to assign foreign exchange for imports in excess of F.0.3. values {(the difficulty

here is to check the accuracy of these values) or an allocation of foreign exchange

for C.I.F. values, on the understanding that foreign exchange representing the
difference betwsen C.I.F. and F.0.B, value is available to the local importer for

other commercial operations for which the national authorities would not normally

grant foreign exchange. The alms, scops and limitations cof these measures are so
evident that they do not need to be described, Suffice it 1o say that it may be
difficult to enforce them fully, mainly because the PF.0.B. or C.I.F. prices declared
by the lncal importer may take into account certain commercial consideraticns and not
necessarily reflect the real positionm. '

227. The preceding paragraphs have sought to describe the different methods developing
countries may rescrt to in attempting to attract marine business for imports tc their
local market. The natiocnal market is generally undergstood to be the insurance
companies authorized to operate in a given country, that is to say those that have met
the legal and cther administrative conditions for so doing. However, in some countries
(Argentina is one example) the principle of insurance for imports on the national
maricet has been interpreted in such a way as to debar frow transacting insurance of
imports not only the foreign insurance markets but also the foreign companies duly
established in the country,namely, those to whom the national authorities have granted
a2 licence to transact insurance business in the country. Some observers guestion
whether it is reasonable to authorize foreign insurance companies to operate in a
national market in respect of fire, motor vehicle and similar undoubtedly national
risks, and to prsclude .them from operating in the marine branch which is much more
international by definition. An additional problem that arises in this connexion

is the criteria under which a company qualifies as a domestic concern.

Measures concerning the insurance of exports

228, If similar reason ing were to be adopted in respect of insuring exports, it would
follow that the exporting country should not take legal measures in this field, the

absence of regulations being a logical corollary for measures taken on the im?ort

side. This line of thought is clearly expressed in s publication of the central
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reinsurance institute of a large developing country, which points out that “whoever
buys from us has the fullest freedom of contracting wherever he wishes the services
of transportation and insurance, as a corollary of the same rights we claim from our
internaticnal suppliers as regards cur imports".

229, Cther developing countries take a different view in this matter and consider
takking legal measures aimed at promoting an active participation of their national

insurance market in export business as well. Insurance of risks related to exported

shipments presents a positive opportunitiy to the local insurance market and to the

country as a whole., To some extent the opportunity is even more valuable than that

related to imports, for goods damaged or lost in the case of exports will generally be
replaced by national products bought in local currency, while in the case of imports
goods lost or damaged will have to be replaced by foreign goods, resulting in double
expenditure of foreign currency. Navertheless, the enforcement of legal measures
requiring local marine insurance for exports shculd ensure that such measures do not
conflict with any regulations of the importing country aimed at insuring its imports
locally; otherwise double insurance might result, which would be an econcmic waste.
Negotiations between the two countries concermed often help to avoid such a danger.
230. However desirable legal measures for local insurance of exports may be in
theory, in practice the policies followed in this field by mcst developing countries
have been based on a realistic approach dictated by the need to give loczl exporters
the broadest possible freedom of action in their transactions with foreign importers.
The fact that the efforts of most governmments are mainly directed at facilitating the
export of their national products does not need to be emphasized here. Restrictive
measures in the marine insurance field could have adverse effects on this policy and
therefore be detrimental to the promotion of exports. Purthermore, when the credit
and reputation of many insurance companies in developing countries have not yet been
established intermationally, there is a marked preference for the foreign importer to
resort to his own underwriters, whom he knows and with whom he has global arrangements
for his world-wide activities. These facts may induce exporters in developing
countries to feel more at ease in their negotiations with their clients if they can
offer F.C.B. or C&F terms of sale. Hence gevernments in develceping countries have
generally abstained from attempting toc strongly to make the local insurance market
participate in the business.

231, Some developing countries have succeeded in promoting local insurance of exports
when transactlons are made with countrles where no specific regulations for marine

business exist, or when some special commodities are concermed (such as copper,
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uranium and oil) which are subject to particular export conditions. For instance,
-in Pakistan shipments are generally made on F.0.B. fterms for conventional exports
such as cotton, cotton yarn, hides, skins, and wool. However, some axport items
such as fresh fruit, carpets, rugs, sports goods, cement and mamifactured items are
shipped on a C.I.F, basis and - 2 insured in Pakistan, Exports to developing countries,
especially those near Pakistan, are also covered with Pakistani companies, while
practically all exports to socialist ceuntries are sent F.0.B. -The relevant factor
in this example is that no legal provision is responsible for this situation. It
merely illustrates the posgibility for developing countries to insure a substantial
part of their exports even when they cannot regulate the matter on strictly legal
terms.

232. Exporters in some countries are encouraged %o contract local marine insurance
not by laws relating specifically to this field, but in the indirect form of tax
rebates, drawbacks and export credits which are primarily directed at promoiing and
supporting the exporters'! efforts to increase their sales abroad. The wmodalities of
these mechanisms may differ from one country to ancther and these differsnces

derive more particularly from the individual taxation systems. Basically, these
modalities consist of refunds of direct or indirect taxes on account of these exports.
The refunds are normally based on the total amount ¢f the export value, with the result
that if insurance were arranged by the foreign importer, or if the export were made
on an F.0.B. basis, the basis for calculating the rebates and other facilities would
be lower than if insurance were effected in the exporting country.

Degree of enforcement of regulatory measures

233, In eXamining the compulacry measures that developing countries have laid down
for marine insurance an important question ariges: to what extent ars these measures
effectively applied and what are the loopholes that permit local traders to evads

the regulations?

234. The general feeling is that in countries where local marine insurance for imports
is compulsory, effective control is carried out by the authorities to ensure that the
obligation is fully met. One form of such control is to require an insurance policy
for customs clearance in which the importer can prove that warine insurance has been
contracted in the local markes. But even this kind of surveillance may not be fully
effective in every case. For example, only a nominal low coverage insurance way he
bought in the country while, for the same shipment, the real full cover is effected
abroad. The result is that the customs authorities are satisfied, having been
presented with an insurance policy for nominal coverage of the shipment, while the

real insurance cover has been transacted with a foreign company, or the operation
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actually carried out under C.I.F. terms of sale. Cther ingsniocus and subtle practices
are devised, particularly when local insurance is much less favourable in economic
terms, than insurance available in foreign markets. '

2%35. With reference to exports, in most cases one cannot speak of exporters breaking
any regulations since, as pointed out before, there are, in general, no legal
constraints against thelr taking out insurance abroad. However, it may bte appropriate
to refer here to other measures which tend to hinder government efforts ¢ encourage
exporters to take out local marine insurance. One method is to keep a double set of
ledgers, a procedure used on a large scale in a number of countries. It is obvious that
when a commodity is billsd for lsss than its real value the exporter can neither buy
insurance for its true value - in which case the tax authorities would be suspicious
about the accounts - nor for the value shown in the false accounts -~ in which case the
exporter would be underinsured and would himself bear a substantial part of the marine
risks. The solution, when these illegal practices are engaged in, is to let the
importer arrange the insurance, so that the liability for the transporied commodities
is transferred to the buyer as socon as they are loaded on board.

2%36. An area in which govermmental intervention aimed at increasing the velume of
marine business placed on the local insurance market is most successful, is the one
where internal instructions are given by the authorities concermed to the government-
controlled industrial and commercial enterprises to cover their marine insurance risks
exclusively with national insurers, mostly with the State-owned insurance corporations.
In Argentina, for instance, the State-owned company "Caja Nacional de shorros y Segurc!
underwrites all business emanating from the State, provincial government and State-
controlled or semi-State-contrclled industries and concerns.

237, In concluding this chapter, it is worth repeating that any regulatory measures
directed at increasing the volume of marine insurance business transacted in a
develcping country can cnly be effective if the insurance demand originated by these
meagures finds an adequate supply in the local market. Purther, the obligation to
insure cargo locally can only be met if a company or group of companies is established
in the country and is technically and financially able to cover the risks, Again,

the obligation imposed upcn local traders to resort to the national market is less
likely to be opposed when the local insurance institutions provide an efficient and

mic service comparable to that offered in other areas. That is why some of ths
developlng countries which have sought to ensure broader local market participation

- in the insurance business have seen to it that the obligations of local importers {(or
exporters) have been supplemented by measures concerning the proper supply of insurance

=

cover by the national marine insurance mariket. These problems are dealt with in

the next chapter.




Chapter III
LOCAL SUPFPLY OF MARTINE CARGO INSURLNCE COVER

Provlems relzted to loczl supply of marine cargo insurance cover

238. is a result of the policy proposed above, aimed at increasing the particination
of the insurance markets of develoning countries in providing marine cargc insurance
cover, the domestic insurance companies in some cf these countries may be faced witl
a series of technical problems related to their capacity to provide such cover. In
fact, the domestic insurance companies may have to:
~ develop sufficient underwriting capacity, necessary for accepting the
business proposed by the merchantsg of their country and for providing
adequate cover, as regards both types and relisbility of cover based on spread;
- 'rate the risks, taking into account the need to keep the cost of cover at

moderate levels while securing reascnable underwriting results;

- vroperly service their claims (including foreign exchange czses) and secure

recoverliss.

in analysis of the present situation in these three areas may help the domestic

insurance companies of developing countries to find adequate solutions to their

technical problems.
Tndervriting of marine cargo insurance

239. Underwriting capacity is the ability to give cover for risks proposed and consists

of the undsrwriter's own retention plus the available reinsurance covers. The
underwriting capacity of most marine insurers in developing countries depends much
mere on the reinsurance facilities available to them than on their own retention
potential. This is due to the fact that the marine cargo insurance business is
normmally characterised by wide variations in risks insured and values covered.
Moreover, it is alﬁays vulnerable because of the strong possibility of risk
accumulation which is often not controllable. The retention capacity of most marine
insurers in developing countries being relatively low, at least in comparison with
the volume of risks which they may be called upon to assume, acceptance of risks

depends primarily cn the ability to make extensive use of reinsurance facilities.

This situation compels domestic underwriters to obtain maximum reinsurance facllities

enabling them to meet the demand of their national marine cargo insurance market as

\ fully as possible.

:
;
!
!
i
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240. The task of determining the underwriting capacity required by a given marine
insurance market is difficult. One first needs i¢ explore, at the market level, the
different types of risks to be insured and the extent of cover which may be required
by each risk. Then the insurers have to measure what portion of such risks they can
safely retain for their account. One of the factors to be considered in cheosing the
retention limits is the quality of the individual risks of the poertfolic and their
loss experience., However, the volume of the retained premium alsc plays a role when
fixing the insurer's net retention. In faect, the insurer should always ensure that a
balance exists between his net premium and his net liabilities. A third factor to be
taken intc consideration is the insurer's financial situation, nemely the size of his
capital and reserves and the nature of his investments. Vith an increase in these
funds, the insurer coulld consider retaining a larger part of the risks underwritten
by him.

241. After fixing his own retention limits the insurer has tc arrange the reinsurance
coverg which would absorb the bslance of risks covered by him. In some develoving
countries the individual amounts at risk in the marine field may not be very high.
However, one often finds marine insurers committed to a considerable number of risks
susceptible to logs or damage as a result of a single occurrence. This is due to the
accumulation hazard., Accumulation is very frequent in developing countries due tc
many factors, mainly to lack of sufficient shipping information, the congestion of
ports and warehouses and the slow nrocedure of loading and unleading of goods. To
rrotect themselves against accumulation hazerds, marine insurers usually take elcess
of loss covers which limit their loss per any single occurrence to a fixed amount
whiéh they can afford. This cover is intended to protect the net retention of the
insurer or the whole of his marine account.ll/

242. 8Bince reinsurance plays an important role in providing marine insurers with
underwriting capacity and protection in case of adverse experience, and in the
absence of local reinsurance facilities, there is a tendency in many developing
countries to rely heavily upon foreign reinsurers. This results in a heavy outflow
of marine insurance business, which largely defeats the purvose of increasing the
perticipation of develoning countries in providing locally marine cargo lnsurance

cover. Several develoving countries have taken corrective steps to reduce dependence

11, For more details on the subject of reinsurance see the UNCTAD document
entitled "Reinsurance problems in developing countries", TD/B/C.3/106/Rev.l.




upon forsign reinsurance. Two types of measures have been taken in this direction.
One was designed ta enhance the local retention capacity of the individual insurers and
of the market as a whole by means of co=insurancs and poocls and the other to promote
domestic reinsurance facilitiies.

243, Co-insurance congists in the sharing of insurance contracts among a number of
direct-writing insurance companies, which are jointly responsible to the insured. The
very fact of collective participation ¢f many local companies in the cover of each risk
results in a more intensive use of the refention capacity of the local insurance
market. Examples of such an arrangement are the co-insurance schemes in Pakistan, and
Venesuela applicable to marine insurance policies covering governmental imports. This
business is distributed among all domestic companies, each according to itz capacity.
The use of the aggregate capacity of the domestic companies reduces the need for
outgide reinsurance to an absclute minimum.

244, Under a national pool system risks underwritten by insurers operating in the
market are wholly or partly put in common and then redistributed back to the ceding
companies, according to thelr individual retention capacity. The idea behind the
pools is that risks which exceed the capacity of individuzl companies can be retained
to a larger extent in a country if the joint potential capacity of the local insurers
is utilized. Apart from this consideration of reducing the need for foreign
reinsurance, domestic pools in marine insurance are useful in avoiding unsound
competition.

245. Many developing countries, in an attempt to keep as much business as possible
inside the country have created local reinsurance facilities. This iz generally
achieved by setting up domestic reinsurance institutions, which usually involves scme
compulsory reinsurance cessions. An example of this is the Ghana Reinsurance
Corporaticn which receives compulsory and treaty cessions from local sources. Another
example is the Pakigtan Insurance Corporation which receives compulsory treaty and
facultative cessions from the local companies and a major part of these cessions is
retroceded to direct-writing companies in the cocuntry to augment the spread of their
portfolio and this in turn maximises the retention and acceptance capacities of the
companies concerned. _

Tvpes of cover offered in developing countrias

246. The various types of cover available in developing countries are normally those
which are offered by the main international markets. Their different risk componsnts
vary from country tec country. As these types of covers and clauses have long been in
use in lntermational trads and numerous lagal decisions have clearly and accurately
determined their meaning and implications, marine insurers in develoning countries had
to adopt them in order to make their own marine cargo policies universally recognized

and accepted. i
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247. However, the utilization of some c¢lauseg may create problems if there is a lack

of consistency between the legal baclkground against which such clauses were originally
conceived, and the national texts which provide the legzl framework applicable in the
country. In irgentina, for instance, it has been found that the naticonal Code of
Commerce and'the Civil Code provide different backgrounds for some nrovisions included
in the Institﬁte.Cargo Clauses. Hence, a new set of clauses is veing drawn up in
Argentina for marine cargo. It appears that while the proposed clauses do not
substantiallf depart from the clauses of the Institute of London Undervriters, they
will conform more to domestic legislation and will be derived more directly from the
provisions of local codes. Developing countries should endeavour to adapt their
policy conditions and clauses to meet both the requirements of the international
characteristics of marine insurance, and the zeneral legal provisions applicable in

their countries. Special clsuses should also be drawn up regarding risk coverage in
respect of thelr traditional export products.

248. When Free of Particular iverage (FPA) and With iverage (Vi) types of cover are
used in developing coﬁntries, some customary extensions reflecting specific conditions
prevailing in these countries, are required. The most noted extensions are:

-~ Theft, pilferage and non-delivery
In many developing countiries some consumer gocds are virtually unobtainable.

Experience has shown that shipments of such goods are extremely vulnerable to

the risk of theft, pilfersge and non-delivery, a situation which justifies
taking an extension to cover these extra hazards.

Freshwater damage
Mogt of the developing countries have subtropical or tropical climates where

rain represents a real threat +to the safety of goods transporied, especilally
Demand for the extension of

if stowage conditions at ports are not adequate.
marine cover to include loss or damage caused by rain and freshwater is
therefore frequent in developing countries. ‘

Breakace and lealiage
Many develcping countries lack modern equipment for handling cargo.

Their

extensive reliance on manpover and the use of hooks in loading and unlcading

goods thus incresses the possihility of breakage and leakage of goods

transported in these countries. in extension of cover to include these risks

is thus frequent in developing countries, and insurers operating there have

to comnly with the wishes of their c¢lientas.
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249. L type of cover which is resorted to with growing frequency in developing

countries is the "All Risks™ cover, which includes ordinary marine risks plus

extraneous perils but excludes inherent vice and delay.
developing countries warticularly for imports of machinery and equipment in view of

Mi11 Riglka" cover is usged in

the many hazaxrds invoived. The "All Risks" cover is not used as much for the exports

in view 2f the nature of the commodities exported.
250, On the other hand, many developing countriss are vulnerable fo pelitical and
of war, civil war, military coups, insurrsctions, strikes

of developing countries

gocial fensions. Risks
and riots induce shippers and consignees, having goods imported from,exXported to or

in transit through these countries to take cover for such risks in conjunction with

their marine insurance pclicy.
Marine carso ratineg in developing countries

251. The rating of marine cargo insurance risks, generally

done by the direct-writing

companies, depends on the past experience and judgement of the underwriters who tale

into consideration, ¢n a case to case basis, the characteristics of the »isk to be

coverad. The direct-writing companies usually consult their reinsurers before fixing

rates for valuable shipments, new commedities, or special types of cover, especially

if a share of the risk has %o be reinsured on a facultative basis. It seems, howsver,

that there is an increasing tendency in develoning countries to introduce marine

carge tariffs, at least for specific shipments and voyages. These tariffs are

usuélly prepared by local insurance commitiees or groups of marine underwriters

operating in the meriet (Eaypt, Pakistan) or by the central local reinsurer (Brazil).

They provide rates for each commodity, to which surcharges should be added or
digcounts given according to packing, the type of carrying vessel, port conditions,
storage facilities and so forth.

252, The reason for setting up marine carge tariffs may differ from one countxry to
another, but it is believed that two considerations for doing so prevail. First,
the market may lack experienced underwriters who are able to give proper ratings for
the risks to be covered, in which case a marine cargo tariff serves as a rating
gtructure that more or less regponds to the experienced cost of risks and prevents
the quoting of totally uneconomic rates which may affect the sound operation of the
marine branch. Secondly, when unrestricted competition exists in a market, thus
tending to cut rates down to an uneconomic level, an established tariff may put an

nd to practices which constitute a threat to the soundness of the local marine market.

- 0

n fact, although competition between undervuriters may be to the advantaze of the
ed

ins when practised on a moderate scale, excassive competition involving

competitors of unequal strength (especially large foreign insurance concerns and

emerging domestic insurers) is a danger to the national insurance market as a whole.

-
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253, Various problems may nevertheless arise out of the application of a marine carge

insurance tariff:
L marine cargo tariff, especially when based on a list of commodities, can

never be complete because the list of insurable commodities is too long to be
ccntained in a tariff. Moreover, new types of commedities smerge every day

2
and sufficient experience has to be gained before providing a tariff rate for
them.

- The rating of a commodity does not only depend on the particular experience
of the commodity but also on a variety of factors such as the type of
coverage required (Total Loss Only, Free of Particular iAverage, With Averazre,
411 Risks),the extent of cover (port to port, warehouse to warehouse,

ttensicn aiter arrival at destination,), the nature of packing, the form of

stowage, claims record the c¢lassification of the carrying vessels and the
cost of business (brokerage, agency commission). A4ll these factors cannot
possibly be embraced by a tariff, at least not in sufficient detail.

-~ Tariff rates generally lack the degree of flexibility which is the basis of
good underwriting. For instance, a tariff cannot talie into consideration
the favourable experience of an insured. Hence, efforts and measures aiming
at loss minimization are nct encouraged.

254. Considering the pros and cons of setting up tariffs for marine carge insurance,

some developing countries have chcsen fto set tariffs st minimum rates, subject o

surcharges eithexr vrovided by the tariff or left to the discretion of the undervriter.

Tariffs mey, moreover, be imposed only on selective shipments and selectiive pcrts

where unhezlthy competition is practised and/or in respect of those marine cargo

risks which by law have to be insured locally (e.g. imports into Pakistan, Egynt and

Irag). In Bombay there is no obligation to insure exports locally, althcough there is

a tariff for exports to Middle Eastern and Far Easternm ports. The reason for this

seems t¢ be that the Bombay marine market is well-established in those areas.

255. Needless to say, the successful operation of a cargo tariff in 2 market requires,

above all, the existence of measures restricting direct insurance abrosd. Failing

such measures, international competition and the level of rates gquoted by internaticnel

maricets will not only paralyse the application of the tariff but cause the bulk of
business to be sent abroad to tale advantage of the competitive rates and other
benefitz which uay be offered there. Furthermore, tariff rates, t¢ be adeguate, should
be reviewed frequently, in oxrder to adapt them to the expérience ainsd, esspecially

in view of the constant changes in packing, stowage apd ITransport. Delay in revising
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tariff reotes may cause prejudice to underwriters if the taxriffs applicab

' commodities continue to be underrated for any length of time. It may also lead to

logs of business if experience reveals that the tariff is overrated and thus induces

recourse to self-insurance.
256. Although rating of ordinary marine cargo rislkis is customary in every country,

K 3¢ basis, this is not

ol

]

o

whether on the basis of tariffs or individuaily un a cass-
strilkes, riots and civil commotion risks for which the conditions and

~
i

¥
true of war, ¥
rates applied are normally those quoted by the London Market or a few other national

These rates vary, of course, according to the conditions prevailing in
Insurers in developing countries follow the London

markets.

different parts of the world.

Market's decisions {or those’of the markets of Prance, or the United States, for

example). Reinsurers all over the world support these decisions by inserting in their

marine treaties with direct insurers a clause recuiring adherence to the conditions

and rates of the London Marliet or other designated markets.

Lavel of marine carge insurance costs in developing countries

257. The volume of marine cargo insurance business written in developing countries
being relatively small, net premium rates, as well as acquisition snd administrative
expenses tend in principle to be higher than those of the internmational markets.

tes quoted by local insurers under similar risk conditions would therefore be
expected to be higher, but this is not always the case. In fact,in markets where local
insurance of marine cargc risks is not required by law, the guoting ¢f rates higher

than those offered by the intermaticnal markets would lead directly to the purchase

of marine covers from abroad if they are cheaper. Local insurers are thus compelled

tc align their rating to the level of the international markets and to use the

reinsurance facilities available to them to achieve the necessary spread of risks and

expenses. _
258. On the cther hand, in countries where the insured is compelled by law to contract

marine coverage lccally, the home markets may become monopolistic because of the

absence of foreign competiticn. Asg a result, insurance pricing may rise. However,

experience proves that this is usually a temporary situation for if a local market is

adequately structured and enocugh reinsurance facilities are availables, local marine

cargo insurance may not be more expensive at all. Iven vhere a slight difference in

rates does occur, it should not be considered a serious drawbacl to the principle of
local coverage of marine insurance in view of the other important advantages accruing

therefrom for the couniry concermed; including foreign exchange savings. Howsver,
if rating became unduly high, because of the absence of foreign competition, the
1

result for the naticnsl economy would bte clearly negative.
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259. Accordingly, the developing countries which have restricted the freedom to take
out marine cargc insurance abroad have in mawy instances laid down a number cof rules
| aimed at controlling to some extent the cost of marine insurance cover. The example
of Iran may help to illustrate the interrelation between adequate price control and
regulatory measures concerning local insurance of foreign trade. 4 marine cargo
tariff has been in effect in Iran since 1964/65. This tariff represented minimum
rates to which companies were alloved at their disecretion, to add additional premiums
according to the conditions of, among other things, packing, routing and experiesnce.
This resulted in Iranian tariffs being gquite high compared with the rates guoted by
international markets. As a result, many Iranian importers defectsd from the local
insurance market. This led to substantial rebates being offered by the local
companies, sometimes reaching 40 per cent of the official tariffs. The result was
that the market underwent rapid asnd unsound fluciuations, going from an expensive
official tariff - which tended to drive the local traders away from the national
market - to unsound competition which the market could not afford. Fortunstely an

end was put to these unsound practices by the Bimeh Markazi, the supervisory authority
and central reinsurer of Iran, through the compulsory application of a duly

modified tariff,

Control of marine cargC insurasnce rates

260. Cost control in the field of marine insurance should, =2t first sight, be based

on the following coansiderations: Tbasically the critaria under which tariff levels
are computed shoﬁld take intc censideration the broadest possible national

experience; when this experience is lacking, international prices should serve as
indicative prices. The different factors that dictate a certain premium rate (claims,
commissions, expenses, security loading) are clearly not only the result of a random
process which invarisbly tends to give & mean figure, but mey be subject to
modifications. To give a simple example, improvement ¢f the loading and unloading
facilities will curb the loss ratio znd, to the extent that this ratio is reflected
in the global market eiperience and is a2 component of the premium rate, the result
will be that the improvement of port conditions will after a given period of time

be translated into a reduction in insurance rates. Similar considerations will apnly

to commissions and expenses incurred bty the underwriters.
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2€1. The national insurance authorities have a positive role to play inm this field,

invelving two consecutive steps: the first is directed at making the national markst

attain the lowest possible loss ratic and the second aims at reflecting any improvement
By and large, however, it does nct seem that

properly equipred to carry this out effectively.

of this loss ratio in ths tariffs.

national Insurance authcrities are
dutieg, or the insurance

113

Either the national insurance laws do not provide for thss

services lack sufficient technical
This contrasts with examples such as Poland, where the Ministry of

expertise to give practical effect to these

princinles.
Shipping convenss a conference on loss prevention each year, in which all infterested

narties (1nc1ud1ng insurers, shippers, shipowners and port authorlrles) participate.

There is evidence that measures adonted at these meetings yield substantive results.

In addition, the nationzl insurance company (Warta) is said to allocate large sums
to loss prevention measures in general, particularly those affecting marine insurance

cnerations.
262. The guestion therefore relates nct only %o the individual efforts of the

different marine underwriters, but more particularly to the activities of central
bodies (including technical committees and associations) which are in a better position
to gather gldbal and meaningful national

tc consider national interests ag a whole,
Their

statigtics on marine ¢perations and to extract valid conclusions therefrom.

influence over local transpmortation conditions, port facilities, storage and packing

methods is also an important factor.
263. Central reinsurance institutions may play a positive role, inter alia because of
the possibility of their securing more accurate and comprehensive statistical data

from their developing markets. - In addition, the functions of central reinsurance

institutions with compulscry cessions generally include the global retrocession of

all naticnal surpluses abroad. As a result, more favourable conditions may be

obtained from the international reingurance market than if these surpluses were placed
directly by the individual companies of the national market.l2/ This could be
translated into lower local rates, if such saving benefited the companies ceding

However, some central reinsurance institutions are reluctant

merine carge business.
furthermore, they encourage

to pay equally high commissions for compulsory cessions;
ceding companies to apply high tariffs rather than reasonably low tariffs from
The issue is very nuch linked with the basic

their

which less profit would be derived.
operations policies of the institutions and the extent to which national interests

prevail over purely commercizl cbjsctives.

See THNCTAD secretariat study “"Reinsurance problems in developing countrias’,

TD/B/""%/106/Rev 1.
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Underwriting results of marine carsgo insurance
264. Statistics published by several developing countries regarding the cperation of

their marine cargo business generally show underwriiting surpluses. Deficits only
appear in the case of occasicnal ma, >r losses. Where lcocal marine insurance cover is
required or encouraged, the value of premiums rises more rapidly than the claims payzble,
Eowever, the experience of developing ccuntries in this field is toc short for an
zssessment to be made, and the experience of world-wide markets tends toc show that in
marine business there are cycles of prosperity and adversity, not only in particular
local markets but in all marine markets throughout the world.

265. The marine insurance markets in developing countries are relatively young and
have not been able so far to accumulate substantial marine funds. They may thus face
serious difficulties in the event of an adverse e¥perience c¢ycle. Underwriters in
developing countries may also be confronted with two further perils: the accumulation
of risks caused by the growing fleet of larger shins which are being used more and more
for the transportation of goods, and the general inadequacy of port facilities in
developing countries in the face of a growing velume of trade and the introduction of
new methods of carriage and packing. )

266. In an attempt to reduce and check the amount of losses incurred, some insurersg

in developing countries themselves supervise the lecading and unloading of cargo insured
by them in the docks and contrcl the siorage and final transport conditions until goods
are delivered to their final destination. This experience has always proved to be
extremely useful but often expensive. It was then felt that collective action hetween
companies writing marine business would make the supervision of loading and unloading
more efficient and less expensive. Claims minimization orgenizations were therefore
set up in some countries, including Egynt and Irag. Their main task is tc supervise
unloading and stacking operaticns, to arrange for a survey if peckages show signs of
gxternal damage, ensure safs stacking in storage, and finally carry out insurance
surveys for the account of insurance companies if necessary. In some cases claim
minimization organizationé undertake the task of handling recoveries from carriers and
protection and indemnity clubs. The experience of these organizations has been quite
encouraging and better c¢laim rztios and services are being schieved.

267. inother meazsure which could lead to an improvement in the results of

agents and intermediaries are generally paid in developing countries, particularly in
respect of marine business. Because of its highly technical nature and the lack of
specialization in this field, most of the agents and intermediaries in these countries

spend their time canvassing for business, leaving it to their insurance companies to
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carry out the taslt of rating, issuing policies, settling ¢lzims, exercising subrogation
rights, and so forth. TUnder such circumstances, payment to these canvassing agents

of commissions comparable to those paid to agents who msnzge marine portfolics on

behalf of their companies would be coempletely unjustified. Companies should, moreover

limit the number of their agents operafting in a certain area by ensuring that only

appravad agents can act as intermediaries for msrine business. This would considerably

reduce unsound competition between agents in the local market. As regards overhead

and operational expenses, only efficient management and more training for the staff

can bring them down.
268, Other possible ways of improving the results of the marine business, to he

applied as necessary, are:

~ incorporation of some reasconable franchise or deductible in the insurance

conditions;

insurance of varticular kinds of cargo under more restrictive conditions;

- improvement in the packaging of goods;
using a different shipping line to convey the goods;
using a different route, if this can be done for the gocds concerned.

Servicing marine cargo claims
269. The main elements in handling marine cargo claims are evidence of loss, claims
Marine cargo insurers in developing countries do

adjustment and claims settlement.
not usually encounter many difficulties in handling local claims which relate mainly

to Imports insured in the country, unless it iz a case of general average when many
Insurers normally have claims staff whose task it is to

The surveys are often conducted jointly by the insured and
In most

interests are involved.

adjust and settle logses.

the insurer; sometimes they are jointly carried out with the carrier.

developing countries there are alsc independent surveyors who specialize in carrying

out surveys of goods.
270, While the settlement of local claims dces not nresent major problems, the

handling of claims occurring abroad, specifically in respect of exports insured

locally, requires a network of foreign surveyors, average agents and settling agents

practically everywhere the exported commodities are delivered. Such requirements are

gasily met by large insurence companies operating in many countries in wview of their
global marine arrangements zll over the world. (onversely, domestic companies in
mains limited, are

fHS

developing countries, as long as the scope of their operation re
reluctant to embark on establishing such costly services abread, their receipts in

the marine branch not warranting the expense. In addition, as regards the settlement

of claims abroad, possible restrictions of transfer and convertibility of currency

prevalent in many developing countries may meke it difficult for insurers to settls

such claims promptly.
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271. The latter factor explains why some foreign clients of exported goods prefer to
cover their shipments in thelr own couniries. It alsc largely exmplains the
reluctance of some domestic insurance companies in developing countries to make efforts
to cover export business:; they simply nrefer to avoid the difficulties referred to
above. Here international companies operating locally may have a clear zdvantage
over domestic insurers. However, in some markets where authorities wicsh to increase
the local coverage of exports, local insurers may employ international claim settling
agents who have a network of correspondents in the main ports. Accordingly, claims
for exports insured lacally can be directed to these agents, and the latter are
empowered tc arrange surveys and to effect loss adjustment. Furthermore, the
authorities may allow insurers covering exports tc keep revolving banlt accounts abroad
in order to allow their settling agents to pay claims directly and promptly. These
two parallel steps have, for instance, been adopted in Pakistan by the bigger
companies writing marine insurance business and the results are most encouraging.
272. Efficient and prompt settlement of claims, of course, helps considerably to
strengthen an insurer's position. As far as marine insurers in developing countries
are concerned, the laclk of sufficient trained staff often results in poor claim
- gservices, delays and,in some instances, litigation. Many marine insurance companies
in these countries lack staff and the claims assessed by the local agents have
therefore to be processed or at leagst reviewed at their head offices prior to
payment. Contacts with head offices are normally made by correspondence, a time
consuming process.
273. On the other hand; meny shinpers in develoning countries are nct fully conversant

with claims presentation procedures and survey requirements. Submission of documents

to the insurers may be delayed and this sometimes leads to misunderstandings over the
settlement of claims. Furthermore, there is a considerable amount of usage and
customs behind the settlement of claims in the marine carge field. Insurers in many
markets of developed countries settle the claims presented to them in zccordance with
such usages beyond what appears to be payable under the strict letter of the policy.
Conversely, insurers in developing countries, because of insufficient experience,
tend to adhere strictly to the letter of the policies and ignore usages. This lack

of flexibility causges delays in settling claims and often leads to litigation.

Litigation and recoverv of marine cargo claims

T T U T
hei ouT

274. Many developing countries do not have marine insurance lzws of their own

have to rely upon the legisigtion and case law of other countries which have a long
tradition and practice in this specific field. Although this situation in itself
provides an element of sscurity to trade partners, because they know that

internationally recognized rules will be applied to their disputes, local




interpretations of these rules may create some difficulty. Legal procedures are very
slow in mogt daveloping countries. Litigation takes a long time to settle, and hy
that time the amount in dispute may have increased considerably due to legal costs
and interesgt charges., This is particularly true for cases of general averazge which
require a long time *to adjust. Furthermore, legal nproceedings in marine cargo
insurance in developing countries are relatively expensive as vary fewlawysrs can
adequately handle marine lawsuita. In view of these considerations the majority of
the assured and their insurers prefer to remain out of court and settle their
differences by negotiation.

275. Claims recoveries from carriers raise many problems for insurers in developing
countries. The main reason for this is that most carriers try to avoid or to limit
their liability and they are fraquently able to do so because of the lack of
facilities and cother unfavourable port conditions prevailing in most developing
countries. The present limits for survey imposed by the bills of lading do not take
into consideration the congestion of docks and inadequate tally at the ports of
dischargeﬂéz/ In many cases it is impessible for insurers in these countries to
arrange a joint survey and tc lodge a claim against the carrier in three days.
Moreover, surveyors appointed by cargo ovmers or by insurers are often not allowed to
carry out their surveys before the goods are discharged. This leaves nc opportunity
for the insurer to prove that the loss or damage is atfributed to the carrier.

276. It should, however, be recognized that many insurers in developing countries do
not apply +to shipping agents for surveys, and do not lodge claims against carriers.
They consider recourse against the carrier a costly procedure which does not often
lead to positive results because of the present scope of exemptions accorded to
shipowners by the Hague Rules. The difference between the limits of liability as
provided by these rules and the real value of goods involved in the loss is largely
responsible for thisg atiitude. Many insurers in developing countries go even further
and do nct ihclude recovery from carriers in their premium rating calculations, it

being their view that in most cases recoveries are not practicable.

13/ See UNCITRAL propcsals regarding revision of the Hague Rules.
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Charcter IV
INTERNATIONAL, AND REGIONAL FACILITIES

Need for international co-~operation

277. The very nature of marine cargo insurance and its close relationship with
international trade transactions makes operations in this class of business dependent
to a considerable exbeunt on services rendered internaticnally by certain specialized
collective bodies, Traditional marine cargo insurance wmarkets in Furope were the first
to experience the need for such bodies and helped to set them up through collective
acticn by the marine insurers at the national level., Subsequently, marine markets in
America developed their own marine servicing bodies on more or less similar lines and
some of these institutions have succeeded in gaining recognition.

278. As shown in the preceding chapter, the marine cargo insurance markets of developing
countries suffer from certain weaknesses which are peculiar to them, affecting all areas
of operation - underwriting, rating, handling of claims and recoveries. Owing to the
relatively reduced size of these markets and lack of experitise, it is hardly possible
for most of them to set up adequate servicing bodies either within the individusl
domestic companies or even at the natlonal level. It is therefore absclutely sssential
that their domestic companies malke extensive use of existing international marine
facilities. By using such facilities these companies will net only be able to operate
more successfully on thelr local markets but, in addition, they will gain a measure of
international recognition ag thelr operztions will have been conducted in conformity
with international practices.

Facilities related to underwriting and rating

279. A marine underwriter cannct possibly possess first~hand knowledge of the

seaworthiness of every vessel carrying goods to be insured with him, nor of the
conditions in ports toc which the geods Insured with him are to be shipped or delivered.
However, such information, essential %o providing cover and quoting the appropriate
rates and conditicns, is available internationally. In fact, most large maritime
comntries have organizations which specialize in classifying ships by their
seaworthiness, based on their age, construction, design, propellsrs, loading gears,
storage conditions, and so forth., On the other hand, several national insurance
organizations and somwe inswrance companies regularly publish reports on the conditions
of the major ports of the woerld, including port facilities, storage possibilities,
congsstion and safety measures taken. A number of publications provide underwriters all
over the world with invaluable information on vessels and their movements. Insurers in
developing countries should arrange for all this information to be available to them.
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280. Marine cargo insurance pclicies used in developing couniries are generally similar
to the policies issued by the internmational markets and in most cases the British form
of pclicy is adopted. However; these policies reached their present form after a long

period of adjustment and interpretations backed either by case lav cr by legislaticn in
Due to the lack of expertise in many developing countries, the

the country of origin.
versant with all the particulars which contributed to

insurer may not be fuily con
formdation of the marine policy in use, ' Furthermore, when a dispute is brought to
court, the insurer may find that the local legal interpretation is completely different

from the internatiomal practice in marine insurance. Such a state of affairs is

ocbviously not conducive to the proper cperation of marine insurance in a developing

country. It is therefore essential that local insurers, helped by the appropriate

international beodies, co-operate fully with the legislative authorities of their

country to ensurs that national legislations depart frei intermational practice only in
sxcepticnal cases of imperative naticnal necessity.

281. Underuriters in developing countries are faced with the problem of new developmeﬂts
in world trade, whether in the mode of fransportatiocn, cargo handling, pacling or any
other element, which have a bearing on underwriting of risks. Ieturally, policy
conditions and clauses have to be adjusted to agree with such changes.
bodies, originally created tc serve their marine underwriters, today play a very

Some national

significant role in the drafting and classification of marine carge clauses to suit and

cope with the development of world trade. The clauses issued by such institutes have

become wriversally recognized, though there 1s nothing that binds underwriters to follow

them. The underwriters in developing countries can draw on their experience tc satisfy

* their requirements.

282. The International Union of Harine Insurance (TUMI), in co-operation with the
International Chamber of Commerce (ICC), has published tables of practical equivalents

for marine clauses adopted in many countries in en attempt to make this matter clear to

the shippers, bankers and underwriters. The Union also publishes carge loss prevention

recoimendations to promote greater efficiency in world trade and tc eliminate
unjustified waste. liembers of the Union are increasingly aware of the fact that in
order to carry out many of the recommendations and other technical measures called for
by the undsrwriters from all over the world, a ccncsrted action at the international

level is reguired to bLring sbout the necessary improvements in the practice of
Ca8Ygo insurance.
283, The problems of rating in developing countries have been dealt with extensively

in the nreceding chapter. As regards international co-cperation in rating,

mist be made to the assistance provided by international markets - mainly by
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underwriters, brokers, co-insurers and relnsurers - in assessing risks and quoting
rates, especially for new commodities with which local underwriters have had no
experisnce, and alsc for high value consignments which require extensive direct-writing

and reinsurance facilities.
Facilities related to handling of claims
284. Even assuming that marine underwriting can be conducted sntirely by the services

of a loecal underwriter in a particular country, implementation of marine policies almost
alvays requires measurss and action to be taken abroad as well. It is hardly possible
for each underwriter to establish his own services wherever the goods insuresd by him ars
transported; hence, marine insurers in each country must have access to adequate
collezetive facilities abroad to enable them to carry out thelr surveys, adjustment and
settlement of claims. But even at home, where the adjustment of claims often requires
expert specialized lmmowledge, developing countries should encourasge international
vrofessional bodies to operate in their territories while they develop their ocwn
expertise in this field.

285, Some leading insurance companies cf develcped countries and théir national
associations, as well as Lloyd's, have at their dispcsal large networks of
correspondents in the main ports of the world. The services of these networks of agents
are not restricted to their principals, and they act on behalf of any” other insurer who
wishes to entrust to them the assessing and adjusting of his claims. Such arrangenents
are clearly of great importance to insurers in developing countries who cannct afiord
the high cost of maintaining their owun services abrosad.

Recoveries from carriers

256. Haiting time in many congested ports often runs into weelis and when the ship can

finally discharge the operaticn is effected in hasts. beny ships therefore leave port
before proper measures can be taken to make the carrier 1iablé for loss of or damage to
cargo. lbreover, some shipowners ares not fully represented in- many ports. Recovery of
the loss from the carrier may be very difficult in these conditions. To sue the
shinowners for the liabilify) marine insurers therefore need the help of specilalized
recavsry agencies which worl for more than one company or even more than one market.
There are recovery agencies already vworling on a world-wide scale which have a strong

. pogition and broad experience. Their services are far more satisfactory than those of

- & Jocal lairyer vho does nct SpeciéliZe ih marine matters and dees not have the necessary
international contacts. '

E'Regional facilities and co-operation _

287, Regional arrangements could either be related purely to collective servicing of
individual insurers of the regiocn as regards such matters as handling of claims, rating

and loss prevention (ssrvices similar to those provided by international collective
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bodies), or include co-operation in the opszraticnal field as wsll, in the form of
regional exchange of marine insurance 'usinsss on a company to company basis, or of a

multinational marine cargo insurance pool. Whan considering such wider oaperational

co=operatinn, reference should be made te the UNCTAD secretariat study on "Reinsurance
L . " , . ..
problems in developing countries“—ﬁ/ the conclusions of which remsin applicable

pubatis mutandis in the field of marine carge insurance. The present study deals only

with the more restrictad form of regional co-cperation aimed at providing collective

regional facilities io local marine underwriters.
z88. With regard to underwriting and rating, a regional consultative body could provide
valuable sexyvices in, among other things, risk evaluaticn and rate-fixing, harmonization

of policy tsxuts and compilation of global statistical data. Furthermore, the regicnal

consultative body could represent the underwriters of the region and defend their
interests in international meetings on such subjects as marine insurance and shipping

legislation. A better way of establishing such a regional body would be to have the

marine underwriters in each country join national marine insurance associations which

in turn would form a regional committee or federaticn.
289. As regards the handling of claims, it ig very important for a marine insurer to hare
at his disposal an sdequate service for average and claim settlement in all ports through

which goods covered by him may be in transit. A collective arrangement bstween the

marine insurers in a region could prove very useful, such as an agreement that marine
insurers in their respective countries would, on a basis of reciprocity, handle marine

claims on behalf of the original underwriter, this service to include surveying,

adjustment, settlement and recovery. In terms of costs this arrangement would result

in considerable savings for the underwriters parties to the agreement while reducing

their dependence upon foreign international bodies for doing this work. Furthermore,

such an agreement might contribute to lessening the negative ibpact of currency
regtrictions on the settlement of claims within the region.

29G. Cargc loss prevention:is an area in which public authorities, shippers, carriers
and marine insurers should éo-operate, since cargo losses affect a country's whole

aconomy. Insurance companies in most developing countries have little power to initiate

action in this field. However, insurance companies of a whole region, if they joined

foxrces, might be able to persuade their govermments to participate in regional loss

prevention activities, for which technical assistance could be sought and obtained from

abroad, namely from international organizations within or outside the United Nations

family.

14/ Document TD/B/C.3/106/Rev.l.




