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(i) At its fourth session (July 1970) the Committee on Invisibles and Financing 

related to Trade, taking note of a decision of the Trade and Development Board 1/ and 

pursuing its own programme of work in the field of insurance, requested the 

secretariat to "undertake a study on marine insurance to serve the requirements both 

of the Committee fan Inv:i.sibles and Financing related to Trad.:!/ and of the Working 

Group on International Shipping Legislation". Y 
(ii) To meet the requirements of the Working Group on International Shipping 

Legislation which, at its first session, held in 1969, included marine cargo insurance 

in its progr8lllille of work, the study was to involve research into the present 

operational methods and practices of international cargo marine ;nsurance and to 

analyse these methods and practices with a view to permitting conclusions as to the 

adequacy of the present structure and possible improvements in favour of shippers in 

general and shippers in developing countries in particular. 

(iii) The programme of work in insurance of the Committee on Inv:i.sibles and FinancL11g 

related to Trade is mainly based on the principle that 11developing countries should 

talce steps to enable their domestic insurance markets to cover in these markets -

taking into account their national economic interests as well as the insured interests -

the insurance operations generated by their economic activ:i.ties, including their 

foreign trade, as far as is technicall;' feasible". _v1 To meet the requirements of 

such an insurance policy, the study, in addition to its general analytical part as 

described in the preceding paragraph, would have to deal with the specific problems 

arising in the marine insurance markets of developing countries and the ways and 

means of promoting these markets. 

(iv) For the above reasons, the present study on marine insurance is divided into 

two partc, the first dealing with the current terms and practices of international 

marine cargo insurance and the second with specific marine insurance proble:.:is in 

developing countries. 

1/ Official Records of the General Assembly, T-wenty-fourth Session1 
Suoolement;- lfo; 16 · · (A/7616 ), ·· part three,···· para. 103 • 

Y .Qff..~Records of the Trade and Development Board, Tenth Session, 
Suoplement No ._b. (TD/B/318), paras. 91 and 92. 

]/ Conference resc:;.ution 42 (III), para. 1. 
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(v) As regards Parl One o:f the study, it should be recalled that marine cargo 

insurance is the oldest form of modern insura..'1.ce. Over the ages it developed special 

features stemming from perils and risks ir.lherent in shipping operations a.'1.d i:ri-.fluenced 

bsJ a specifi.c legal background, mainly based on British common law, .Although 

established long ago, many of these features still e:dst and continue to influence the 

iuaurancc pratection provided against tl:e econol!'.ic consequences of cargo loss or damage 

in international trade. Knoiiledge of the nor.n.al methods and practices tu1der which 

international marine cargo insurance is carried out 1 as set out in Part One of' this 

study, may prove ver:1 useful to present and prospective marine insurers in developing 

countries, who might wish to operate in conformity with the generally accepted 

international standards. On the other hand, the description of the current structure 

is likely to pave the wa:' for improvements, aimed in pB..l'ticular at better protection 

of the comnercial and transportation interests of the developing countries. 

(vi) Regarding the specific problems of developing countries as providers of 

insurance, the fact is that in most classes of insurance (including fire, r.:otor 

vehicle, accident and crop insurance), the developing countries can iz::iplement the 

general insurance policy recommended by UNCTAD, that of covering locally the risks 

generated by their economic activities in a straightforward and direct manner, through 

appropriate regulations and an active promotion of their domestic insurance markets. 

A domestic insurance market should be made strong enough to provide adequate 

insurance cover of the risks arisi..L,g in the country. If this condition is fulfilled, 

the right to purchase insurai,ce directly abroad should be restricted, Measures should 

also be taken ta encourage local investment of insurance funds derived from local 

insurance transactions. The UNCT~ill secretariat has prepared a number of studies 

analysing ways and means of implementing this general policy. 

(vii) For some classes of insurance (including reinsurance and marine cargo 

insurance) international considerations tend to complicate a straightforward 

implementation of the policy; advocated in the preceding paragraph. An UNCTAD 

secretariat study!,/ analysed the problems facing the developing countries in the 

specific field of reinsurance and arrived at sane conclusions which were considered 

by the Committee on Invisibles and Financing related to Trade at its sixth session and 

reconnuended for adoption by the Gover!lll19nts of developing countries. ;ii 'Part Two of 

!;,/ Reinsurance oroblems in deYeloping couptries (TD/B/C.J/106/B.eY,l), 
United Nations publication, ,Sales Ho. E. 7 ~" D. II. 

;ii Q,~ficial ueco_rds of the Trade and Development Board, Thirteenth Session, 
3upplement No. £i: (TD/B/464), annex I, resolution 7 (VI). 
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the present study has a ~imilar purpose, n=ely to analyse the specific ~roblems of 

developing cow1tries in the field of marine cargo insurance and to suggest appropriate 

solutions to these problems, with a view to promoting a larger participation of the 

insurance markets of developing countries il1 international marine cargo insurance. 

(viii) The study in its present form. is a revised version of an earlier draft prepared 

by the UNCTAD secretariat, Lvi the preparation of the draft the secretariat was 

assisted by Ur. E. Pinckernelle (Hamburg); Hr. J.P. Panthakey (India); l'Jr. G. Elhakiil 

(Egypt); Hr. P • .A. Segueira (Iraq); Hr. A. Kunz (Switzerland); Ht•, R. P..ivera (Hex:i.co); 

and Mr. G. Chereau (France). The draft was revised in the light of co1mnents and 

observations :made du...-1.ng the meeting of an informal expert group held in Geneva froD. 

3 to 7 Narch 1975, in which the following e::::perts, acting in a personal ce.pacity, 

participated: i'.fr. R. Dulza.ides, Gerente de C.A. 0 La Seguridad 11 (Caracas); 

Hr. Gamal Elhakim, General I Ianager of the Ku·wai t neinsurance Company; Er. Hi to shi Ikeya, 

Overseas Eanager of the Tokio Harine and Fire Insurance Cor;ipany Limited (Tokyo); 

Dr, Ricardo Kw:fler, Presidente de la Camara de Aseguradores Uaritimos (Buenos Aires); 

Hr. Alwin Irtinzler, Chairman of the Cargo Cor:nnittee of the Intei--national Union of 

Harine Insurance (Zurich); Hr. Pierre Le.tron, Legal Adviser, Syndicat des Societes 

Franga.ises d 1Assurances Haritimes (Paris); lf:..•. Ernesto 1-Iart!nez, Senior Vice-President 

of the F,G.U. Insurance Group (Rizal/Manila); lJr. Carl. McDowell, President of the 

American Institute of i:-Iarine Underwriters (New York); Ur. stephen Ogunni:,i, General 

Eanager of the l:ia:ri...'1e and General Assurance Compan~• Limited (Lagos); Mr. naymond Porter 

o:f IJ.o:rd 1 s (London); iir. Alexander Ral1kov, Director in the state Economic Snterprise 
11Bulfracht 11 (Sofia); Ur. n. Sidharta, General lianager of Uli!JI.JRE PT Reasuransi (Jakarta). 

(ix) The secretariat is grateful to all who helped it to prspare and finalize the 

study by making a most valuable contribution, but is alone responsible for the final 

te~"'t of this docim.ent. 
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INSURANCE PROTECTIOlf PROVIDED TO GOODS TRANSPORTED BY SEA 

Chapter I 

THE ROLE OF MARINE CARGO INSURANCE IN WORLD TRADE 

Perils of the sea and other reasons for cargo loss or dama~e 

1. The need to insure property against the economic consequences of its loss or 

damage is a fundamental feature of modern society. The more valuable the property 

and the more serious consequences of its loss or damage to the owner, the more 

imperative it is to insure it adequately. Particularly in the case of property 

representing substantial investments in commodities, manufactured goods and industrial 

plants, and involving outside financing, the owner of the goods as well as his 

creditors insist on ample insU!'ance co,rer. Credit is becoming more difficult to 

obtain without such cover, Thus, merchants insure their goods in stock, farmers 

their crops, and industries their products, plants and machinery. The scope of the 

insurance cover sought in each case depends, of course, on the type of perils to 

which the goods concerned are exposed and on the degree of security their owners 

wish to attain, 

2. Goods in transit are generally exposed to considerable additional perils, 

against which adequate insurance cover becomes even more essential, This explains 

the early development of marine insurance, which has been practised by merchants 

since the early days of overseas trade. It continues to play a very important role 

in world trade. In practically every import or export transaction, besides the main 

partners - the seller and the buyer of the goods and the indispensable carrier -

insurers have an essential role to play both economically, through providing·insurance 

cover and settling claims (with or without recourse against third parties possibly 

liable for loss of or damage to cargo), and financially, where·the marine insurance 

policy is an ancillary document indispensable to the negotiability of the goods 

while in transit. 

3. The main purpose of marine cargo insurance being to provide insurance protection 

against the economic consequences of cargo loss or damage,this study will now proceed 

to review the perils to which cargo is exposed and the loss or damage it can suffer 

while in transit. 

-4- The.-carrying vessel ma;y, s-inl£. or- capsize with cargo on board as a result of 

such fortuitous accidents of the sea as heavy weather conditions, hurricanes and 

tycoons. The loss of the vessel may also be caused by its unseaworthiness, or by a 

navigational error on the part of the master or pilot. Fin.:.lly, the sinking of the 

vessel may be the result of an act of a third party (in the case of collision) or of an 

act of war, riots and other warlike operations. 
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5• l\lrlile these and ether accidents are a joint menace to ship and cargo, the cargo 

itself can 'Je totally lost in a. number cf cases when the ship is only damaged or has 

110-t 'been_ e::posed to any danger at all. For instance, cargo may fall from the sling 

or otherwise fall ir,•t.o the water at the time of loading or unload.ing1 ,,Ji thout sal vag-e 
' or reconditioning being I-" .ssi ble. Several parties may be at fault. Deck cargo, 

including containers, may be washed overboard or jettisoned in heav;l wea:ther or if the 

goods endanger the safety of the ship or other cargo. 

6. Goods may be arrested (and not released), seized by the authorities, lawful or 

otherwise, or be the subject of litigation. They may be damaged by acts of war or 

warlike operations. Destruction of cargo on board at the moment of loading or 

Ji,<i;9harging occurs in rare cases through the action of strikers, locked-out ,,,orlcers, 

saboteu:ts, or in riots or civil commotions. Theft of complete units on boar~ or 

at the time of loading or unlo::din;- is :: to-t_~: loss of c pc:.rt of the cons:i.pimen+.. 

A special case of total loss is the non-arrival of goods due to overcarriage, 

(inadvertent carriage ~Jeyond the port of destination) unless the cargo or part of 

it is found later. 

7. The incidence of damage to, or partial loss of, goods carried is much more 

frequent and on the whole more costly than in the case of total loss of cargo. The 

causes, kinds, and consequences of damage are many. Rust and/or oxydation damage 

may occur through contact with freshwater, seawater, ship's sweat or other cargo. 

Some goods are easily damaged by heating. Tea, coffee, cocoa, raw sugar, rice, 

coconuts, palm kernels, groundnuts and similar products are most susceptible to 

this kind of damage. Stowage of such goods requires knowledge and experience. 

Proper ventilation is of vital importance to the safe crossing of different climatic 

zones, There is imminent danger of sweat damage ,,hen a cargo iS' loaded in hot 

weather and the humidity of the air is high, and the ship then enters a more. moderate 

zone or even encounters low t~mperatures. 

s. Breakage occurs frequently, machinery being the main sufferer, If machines 

cannot be repaired at destination, even slight damage often causes heavy losses. 

In fact, if the machines must be returned for repair, the labour situation in the 

country of origin, added to freight and costs incidental to their return and 

reshipment, can make the repa:i.r-iiore expensive than a complete replacement. Breakage 

of china, earthenware, enamelware, and glass, unless occasioned by a major accident, 

is gen.arally kept within reasonable limits if the i:acking is adequate. The same 

applies to liquids in bottles or leakage of drums or casks. But break~ge, bending, 

denting and scratching occur frequently on uncrated motor vehicles, tubes or other 

heavy materials. 
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The most coveted 

items a.re watches, cutlery, plated articles, expensive spare parts and accessories for 

motor vehicles, high quc.lity textiles, clothing and clothing accessories and, m~st of 

all, canned food and bottled spirits, in other words anything that has a relatively 

high value per weight and volume, is scarce and rare in the countries of destination 

or in ports of call or can c,asily be disposed of on the black market 

10, Loss or damage often a.rises under a rule peculiar to shipping called "gener-il 

average", Goods a.re sacrificed in order to free the ship and cargo from an imminent 

common danger, This sacrifice can result in loss, damage, or both. Deck cargo 

is jettisoned to make the ship more stable (less top-heavy) in a storm and is 

generally lost. A ship is lightened. when she is stranded or has run a.ground and 

is being refloa.ted, The goods can be damaged more or less seriously, They can 

be damaged or completely spoilt by water when fire brealcs out on board ship. 

Al though under the Yorlc-Antwerp Rules applicable to general average, loss or damage 

may have affected only a few consignments on board the ship, and/or parts =d 

equipment of the ship, all participants - the shipowner c:nd all shippers, even 

those who had not sustained damage - must contribute proportionately to their vested 

interest in the venture, 

11. The types of loss or damage to cargo, and their possible ea.uses, that shipowners, 

exporters, importers and underi-lI'i ters have to deal with in the daily routine of -their 

business have been covered in the preceding para.graphs, There a.re, of course, other 

dangers, risks and perils, other k:inds of damage and other ea.uses. The variety of 

cargo shipped from and to all parts of the world is pra.cticall;ir unlimited, !few 

commodities come on the market. Technological develo:pment cu,.ts both ways. Cargo 

is carried which by its nature is more susceptible to loss or damage. Ships tend to 

become larger and the higher value of goods shipped is higher. The vessels, their 
'· 

machinery and their equipment a.re becomin,s more powerful but also more complicated. 

The same applies to navigation instruments. Navigable 1-1a. ters be come more cro1-1deC::., 

voya._,"'es talce less time, turnover of cargoes is heavier, labour becomes scarcer 

though sometimes better trained, but often reinforced hy less qualified h;;inds, 
' ' 

and more frequently working under stress. Neu kinds of loss or damage occur which 

were not experienced before. Therefore the somewhat conventional list of possible 

incidents Given here is far from complete. 

Marine insurance instrumental to world trade finar.cin,1:; 

12. As already mentioned in paragraph 2 above, marine insurance pla:,;rs an important 

role in the financial field as well. In order to understand this role, the prevailing 

pattern of financing in world trade should be described. L'hat interests the exporter 
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of merchandise is to get back the price he has paid as quickly as he ea..,., for the 

-- fastest possible turn-over of his capital is as vital to him as it is to any other 

businessman. On the other hand, he car.not part with the documents of title to the 

goods, particularly the bill of lading, before he has received payment. There a.re· 

forms of payment, however, almost as valuable to him as ready cash. If .3, seller is 

sure that his draft hils been or will be accepted. and ca.."l therefore be negotiated. with 

his bank1 it is as though the buyer has paid cash. The consignee, too, is naturally 

interested in a quick tum-over of his funds. He, therefore, wishes to postpone 

payment of the goods imtil he has sold them and has received payment in his turn. 

This is where bank credit comes in. 

13. The sales contract between the seller and the buyer will contain a payment clause. 

The most important and most freque~tly used clauses ilrise under collecticn arrangements 

and documentary credits respectively. Under a collection arrangement, the banlc acts 

on the instructions of the exporter, ancl the documents of title representing the 

goods are exchanged at the importer's domicile and payment is made there. The 

services of a correspondent banl: or of a branch office of the bank are required. 

In the case of a documentary credit, on the other hand, the instructions to the 

bank are given by the importer and the documents of title a.re exchanged, and payment 

made, at the eA'1)orter 1s headquarters. 

bank will be required. 

Here, too, the services of a correspondent 

14. A collection arrangement may provide for (a) an exchange of the documents for 

payment in cash, the respective draft containing the clause ''Documents against 

payment" (D/P); (b) delivery of the documents against acceptance of the seller's draft 

a.t 30, 60 1 90 or more da;ys after sight. The draft will then contain the clause 

"Documents against acceptance" (D.A.A. ). 

Under the documentary credits clause documents may also be exchanged for cash, but 

much more business is transacted under an agreement between the bank and the buyer 

,..hereby the banlc 1 through itS' overseas branch or a correspondent bank, promises to 
' accept, honour, or negotiate bills of exchange - drafts - drawn by the seller, 

The seller or buyer can rarely dispense with the services of a bank. This is true 

where the buyer is a branch of the seller or vice versa, or where the volume of 

ship~.iil~_s is .r:ela.t i vely small measured by the financial capacity of the seller or the 

buyer or where two-way dealings a.re involved, shipments of industrial or consumer 

products or investment goods going one wa:y and, in exchange, raw material or 

tropical products going the other. 

balances through current account. 

The two parties may, in such cases, settle the 



TD/B/C-3/120 
page 5 

I;. The technical details of the collection arrangement a.id the documentary credit 7 

and how they are wou.~d up 7 need not be gone into here. However, it should be 

stressed that the ba.'11:s are very strict about the documents involved, for the ti,o 

following reasons: 

1. strict compliance must be insisted upon because otherwise the banks run 

the risk of the documents being refused and the drafts unhonoured by 

the consignees on the grounds of a discrepancy between the documents and 

the instructions given, or in the event of a claim for damages being 

made, which may happen frequently in a falling market; 

2. the documents are more often than not negotiated for the purpose 

of financinb the underlying commercial tr::msaction. 

In this principle is generally observed, that of a strict 

separation of the "documentary aspect" of the commercial transaction from the 

"goods aspect" 1 the banks being concerned only with the former and never with the 

latter. A ba.'1.k deals in finance I net in goods. Normally it has no expert 

knowledge of the usages and practices of a particular trade. The documentary 

character of a banl~er's credit, as used in the international trade, cannot be 

overemphasised and en it is based the predominance of the tuo main instruments, the 

bill of lading and the insurance policy, 

16. The complete set of documents (bill of lading, insurance policy, contract of 

sale, commercial invoices, consular invoices, certificates of origin and; in some 

trades, other documents as well) is not only a means of collecting the purchase price 

or of satisfying the bank that the goods are shipped and insured, but is also a 

security for financing of the commercial transaction enabling the bank to bridge 

the time lag between shipment a.nd arrival of the cargo. In the case of a collection 

arrangement, the exporter would ask his bank to make an advance on the security of 

a documentary bill handed over to the bank for collection, In the instance of a 
',' 

bank I s documentary credit, 'the exporter 1·rould ask the correspondent of his customer I s 

bank, or his own bank, or a different bank altogether - depending on the conditions 

the banlcs can offer him - to discount or purchase the draft which he is entitled 

to draw under the documentary credit opened in his favour by the consignee. In all 

these ·cases--tneoa.'lking i."l.stitutions will satisfy themselves first that the goccis 

represented by the documents are insured, either by the surrender of an insurance 

pol;icy together with .other_ documents, or thr_o~h confirmation by an insurer that 

such goods are adequately covered under a marine :L.~su:a."'lce con-t:-act. 
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17. In normal circumstances a foreig:1 trade bank Hill not ne;:;otiate a draft unless 

it is accompanied by, a complete set of documents. There a.re cases 1 of ccur1,e, where 

banks are in current business relations with importers of high st2...nding and will 

dispense with the production of policies or certificates for each individual shipment. 

They ,Jill then satisfy themselves that an open cover for their clients e::ists anci. the 

insur .. rs Hill have undertaken not to make an:r payment of claims 1-1i thout tl:e b2nk' s 

consent, but insurers r1ill always ha.ve to honour a policy or certificate vrith the 

. bearer if the bearer clause is 1-iritten into the policy or if the policy is endorsed 

in blank or to the bearer. In international trade, however, commodities often change 

ownership more than once while on their way from the place of production to the place 

of destination, and as it is not possible to deliver them physically to the respective 

bu;-Jer, the documents uhich are used. as substitutes for the oommodi ties are har.d.ed 

over. In these cases a dul3r endorsed. :,olicy or certificate is reqti.irecl in the same 

way as the bill of lading and the other documents. In several cc11-11tries the ,)olicy, 

although it may be assignable, is not a negotiable inst0 ument proper, 1:ut in the 

practice of business it is accepted as such, In fact, both the bill of lading and 

the insurance policy represent the cargo, or respectivel:r the right to claim for lost 

or damaged cargo and, therefore, can be negotiated in the same 1-1ay, but more easily of 

course, than the cargo itself. 
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J':lf.ARINE INSUfu\..NCE COVER AVAILA.BLE FOR CARGO LOSS OR DAMAGE 

Insurance interest in the ROOds 

18. The perils to which cargo is exposed have been discussed L-i. Chapter I. In so 

far as these risks are insurable, the cargo owner may take out an insurance against 

all or at least some of them. The shipper t:J'Q.Yla..,..,..il .... 0-··- ..... =•~.1 has a free hand in deciding 

what cover to choose among these offered by the marine insurance ma:i:ket, unless,of 

course, his consignee or banker have committed him to insure his consignments on 

specific terms. The types of marine insurance covers available, their limitations 

and the fo=s of contracts are analysed in this Chapter. 

19. In international trade quite a number of people or corporate bodies may require 

the services of marine insurance in securing the indemnification of the cargo owner 

for any financial loss he may suffer if his goods are lost or damaged in transit, while 

awaiting transportation, or while waiting in the port of destinaticn •. for delivery or 

transit to the consignee's warehouses. In insurance, the party effecting the 

insurance is generally called "the proposer" until the contract is in force. Then, 

the proposer becomes "the Insured" or "the policy holder". He must have at the time 

of the loss an insuratle interest in the goods to be transported. Such insurable 

interest exists if he benefits from their preservation, that is to say from their safe 

arrival in an undamaged condition, or if :1.e were to suffer a financial loss through 

their being lost or damaged. 

20. The insurable interest in the goods can be original or derivative. The owner 

of a cargo at the time of shipment, or at the beginning of the journey, has an original 

insurable interest and is, therefore, entitled to insure that interest. Mortgagees, 

financing baz,.ks and confi=ing houses have an interest up to the amount of their 

mortgage, advance payments or surety offered. The ownership of the goods is 

sometimes passed more than ©nee from one party to another and, therefore, the policy is 

made assignable in the same way as the bill of lading. 

21. It is incumbent upon the party requiring the insurance cover to disclose to the 

insurer every material fact he is entitled to have concerning the risk proposed for 

coverage.~ inc:1uding the nature of the cargo, its quantity and packing and the name of 

the carrying vessel. This information is intended to enable the underwriter to 

decide whether he is prepared to accept the risk and against what premium • This 

. otligation imposed on the proposer is fair and .reasonable because the u:aderwriter does 

not conduct investigations into ever:1 risk cffered. He has therefore to rely in 

general on the proposer's statements and good faith, a:ad usually receives from him 

alone the necessary info=ation concerning the risk. 
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22. The proposer may negctiate the insurance cover directly with the ir..sura=e 

company of his choice ·or avail himself ·of the' services of an insur-=ce 15roker. 

Insurance brokers are expected to act in the interest of the insured. They give 

advice as regards the most suitable cover· for a pa-1:i;icular risk, present all the 

features of such a risk to the 1~nder:•r~·i. ters and ::egotia te on behalf of the prcpcs er 

the terms , condi tion.s and rates of the in.5urar..c e cover. Ecweve.i::, many wa:rkets opera tp 

without the intervention of brekers and prefer a direct relationship between the 

insurers and their clients. 

Types of !:larine cargo insurance cover 

23. In all insurance ma.rkets providing marine cargo insurance cover, there are many 

types of cover available, rangir.g irom ccmpreher.sive to restricted. Such a broad 

range of cover reflects the vast variety of goods transported and the different needs 

of tile shippers, the insurance being tailored to these needs. The various types of 

cover -Jffared in differer..t cour~tries t.ave rra.1.ch ir.. cci:.r:.cr ... t althot:.gh tie ir:sure.nce 

clauses are often r.ct identical, depending inter alia on the basic principles of the 

marine insurance law of each countrJ. Some countries follow the "all risk" principle, 

which means that all risks are insured unless specifically excluded by the clauses or 

the wording of the insurance contract. Other countries apply the principle of 

"named perils", which means that only such perils are covered as are expressly named 

in clauses, or otherwise, in the text of the i~..surance contract. 

24. Although in the end the two systems provide the same types cf cover, the 

principle of named perils as practised in the United Kingdom is the one most commonly 

used. In fact, the British maz:ket has for long been the international centre for 

marine insurance and British practices in tnis field have influenced many countries 

on all the continents. It may therefore be useful at this point to provide an 

analysis of the system of clauses set up by the London market, which has been accepted 

and practised by a relatively large number of countries. 
,, 

25. In Britain, cargo was traditionally covered on "with average" (WA) or "free 

from particular average" (FPA) terms. The perils insured against were generally 

those of the "ship and goods" (SG) policy as specified in the Marine Insurance Act, 

1906, a policy- fo= that was ·us_-ed both for hull and cargo. Its scope was limited 

because-it-was based·on practice:s :and usages developed at a time when damage to cargo 

played a minor part as compared with total loss, cor.str~ctive total loss, general 

avo::.i:·age, a:-.d salvage charges. The policy was fonnulated in the days of sail when 

cargo was lost or heavily damaged mostly in grave accidents due to sto=, fire, 

collision, and stranding rather than during an uneventful voyage when nothing 

significant happened to the ship herself. 
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26. But long before the Marine Insurance Act was passed, competition en the world 

markets had drawn the attention of importers, wholesalers, retailers and even 

consumers, to ordinarJ damage and deterioration in quality. Profit margins of 

traders grew narrower and smaller losses or damage could therefore no longer be 

considered minor trading risks. W1:en first introduced the "ship and goods" poliqr 

proved highly m1satisfactory- to cargo owners. This led to the introduction of the 

FPA and the WA Institute Cargo Clauses mentioned above. But even then underwriters 

strove to restrict the cover to protection against loss and damage caused by 

fortuitous risks and to avoid cover against ordinary- losses and those which are 

inevitable, such as natural wastage of certain commodities by evaporation, ullage, 

ordinarJ breakage of brittle commodities, and ordinary leakage of receptacles. 

27, Subsequently, free competition on the London insurance market occasioned a 

considerable extension of the FPA and WA clauses, free agreements between the 

contracting parties being quite legal under the provisions of the Marine Insurance Act, 

1906. In a large variety of wording of new policy clauses, a number of "extraneous 

perils" were included in the cover, such as petty theft and pilferage, short-deli verJ 

and non-delivery, ·sling and hook risks, mud and/or oil damage, freshwater damage, 

mould, mildew, and vermin damage, damage by other cargo and sweat damage. Admi. ttedly, 

the demand for cover against a number of these extraneous risks was and is quite 

legitimate. In other cases, it was and is not, especially when loss or dam.age is 

caused by trading risks such as loss of market, delay, deterioration through inherent 

vice, per...alties, or loss, damage or deterioration due to mistakes in manufacture, 

production, or packing, or damage done by the shipper himself in good or in bad faith. 

Such risks were considered as uninsurable, and some of them still are. 

28. The widest cover provided in marine cargo insurance is the "all risks" cover. 

For quite a long time conservative underwriters opposed official recognition of the 

"all risks" clauses for cargo, but then such cover was frequently given by the majority 

of the market. In view of the pressing demand for a cover of all insurable risks 

which were outside the sphere of influence of the insured - especially those risks 

which were not caused wilfully or through gross negligence of the cargo owner, nor 

connected with inherent vice, delay, or loss of market - the Institute "all risks" 
v------,,-,,-• • -,-w .. c• 

cargo clauses were drawn up and officially approved for "voluntary" adoption. It was 

hoped that, if the clauses came into general use, all reasonable demands of the 

.. shippers would be satisfied; "reasonable demands" in this c1,ntext meaning demands 

that did not trespass upon the field of ur.insurable risks. 
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29. The following two clauses of the "all risks" cover are typical of this kind of 

cover: 

This insurance is against all risks of physical loss or damage to the subject­

matter insured but shall in no case be deemed to cover loss, dam.age, or 

ex;ense proximately caused -by i.ielay or ir.u.'1.erent vice or r.:.ature .'Jf the 

subject-ma ttar ir...sured. 

Claims for loss or damage within the terms of these clauses shall be payable 

irrespective of percentage. 

The word "risk.'' above is used delibe:rately. Cover is not given for "all loss or 

damage arising from whatsoever cause", but only for losses by external fo.rtuitous 

causes. Claims for "ordinarsJ" or "inevitable" losses - which do not constitute 

".!:"isks n - are not to be JI.et. Less, damags, or expense proximately caused by d.elay, 

or inherent vice, or nature of the goods are expressly excluded. Therefo.!:"e, in.here~t 

vice wtich mar ... ifesta itself ifi packir .. .g material is not oovered eit:C.er. 

30. Owir.g to the man.'l.er in which they nave evolved from eaci:". other, by successive 

extension, the three prevailing types of marine cargo insurance cover, namely the 

"free from particular average (FPF.)", t~e "with average (WA)" and the "all risks" cover, 

have a great number of clauses in co=on, but on the other hand, some verJ substantial 

differences. Regarding the former, all th.ree types of cover provide comprehensive 

insurance against: 

(a) total loss of the whole cargo, constructive total loss of same, and total 

loss of any apportionable part. 

(b) direct liability for general average sacrii'ice, and general average 

contributions. 

(c) salvage charges, particular charges, and sue and labo~r charges. 

(d) particular average irrespective of percentage of loss, ii' it is caused by 

the vessel being stranded, sunk or burnt, or ii' the loss is attributable to 

fire or collision, '_or to discharge of cargo at a port of distress. 

31. It is precisely in the field of particular average due to causes other than 

those mentioned in point (d) that the three main types of marine cargo insurance cover 

differ most. In fact, particular average (which is a partial loss or damage of cargo 

proximately caused by an insured peril) is fully covered by an "all risks" contract, 

with the exception of ordinarJ losses, such as customarJ ullage or loss in weight. 

A "with average" cover includes particular average only if it attains a certain 

stipulated percentage and only as a result of heavy weather while a "free from 

particular average" cover excludes partial losses completely, unless, of course, they 

are due to circumstances described in point (d). 
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32. Thus, for instance, the "all risks" clauses include, while the "free from 

particular average" a.."ld the ;'with average" clauses exclude ( unless due to 

circumstances stated above) cover for partial losses caused by leakage and breakage, 

heatir.g, fresh water damage, damage by other cargo, petty theft, pilferage and non-

delivery. b.11 three prevailing types of marine cargo insurance cover exclude, of 

course, loss or damage caused by delay or inherent vice or nature of the goods, as 
1 ,....,...,., 
..I.,'-' w ... damage caused wilf~lly by ~1,..,..., ,.......,._,..,.,.., -~ ...... ---

l,IJ..;.C '-'C...l..i:)U VWJ.J,C.L.• Short d&liver;y- or non-

delivery, referring to the failure of cargo, or of part of it, to arrive at the 

destination without any evidence to show the cause of loss, can be insured as 

extensions to "FPA" and "W.A" clauses, but these are not covered unless they are 

specially mentioned as insured perils. 

33, In France and other European countries the "all risks" policy covers all losses 

except those listed explicitly in the policy as being excluded. trnder such a policy 

all the insured has to do in case of a claim is to fur.u.sh evidence that loss or 

damage occurred; should the insurer wish to refuse tne claim on the grounds of it 

being due to an excluded risk, it is then up to the insurer tc prove this fact. 

The "FPA"policy in these countries is based on the opposite principle and only covers 

those risks which are expressly listed in the policy, thus excluding all other loss 

or damage. Both types of policies, however, cover contributions to general average, 

in a very comprehensive manner. 

Specific trade clauses 

34, The clauses of the three above types of cover are designed to meec she requirements 

of shippers of general merchandise. They can be applied to all sorts of goods. In 

some special cases, however, shippers have found these standard clauses inadequate for 

the protection of their interests. Special conditions had to be negotiated and 

agreed between shippers and underwriters to provide policy conditions adapted to the 

specific nature of the particular commodity shipped. 

35, Marine markets generally consider it appropriate to agree with the respective 

trade associations on standard forms of clauses. The perils insured against under 

these clauses are typical for each commodity and are concurrent with losses from 

fortuitous risks. The flour trade clause, just to give an example, covers ''all 

claims whatever - irrespective ~f percentage - for damage to the flour ir..sured, 

arising from all dangers and hazards of transportation including loss from short 

weight through bags being broken or torn in transit, but excluding claims caused by 

. weevils, insects , worms and grubs". 
. . 

Such specification.of details ·or· the perils 

covered and perils excluded ca.=ot be provided for except under such specific trade 

clauses. Similar trade clauses exist for such items as coal, co=, jute, rubber, 

sugar, frozen products a.Jld timber. 
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;6. The trade clauses adopted by the L~stitute of Landen Unde.rwrite=s drawr. up 

· jointly with Lloyd's and the Liverpool Underwriters' .Association apply to· shipments 

to and from the United Kingdom. However, many markets use these clauses or 

similarly tailored clauses because they have, in practice, proved to serve the 

i.J::!.terests both of the traders and the underwriters alike. 

clear r..r'r,::i+: ;_q ~-nr1 what is not covered-

Cover of war and political risks 

They make ur.rtlstakably 

37. In the aggregate "all risks" Ins ti tu.te Cargo. Clauses thel:'e are two which exclude 

war and ether political risks, namely cargo loss or damage due,on the one hand, to 

capture, seizure, a=est, restraint or detainment, and, on the other, tc :::t~:.kes, labour 

disturbances, riots or civil commotion. Should either of these clauses, or both, 

be deleted in the contract, then the current Institute War Clauses and/or the current 

Ir~titute Strike Clauses are deemed automatically to fo= part of the co~tract in 

cr.1estion. 

3a. It dees not appear necessary to quote here the wording of the relevant Institute 

War and Strike Clauses. However, there are varieties of the f er:ner in order to 

cover the many forms of transportation, The Institute War Clauses simply reinstate 

the exclusions of war risks and include expressly loss of or damage due to hostilities, 

war-like operations, civil war, revolution, rebellion, insu=ection or civil strife 

arising therefrom, as well as mines, torpedoes, bombs, or other engines of war, 

The Institute Strike Clauses reinstate the exclusions of strike risk, and include 

expressly theft and pilferage or other loss of, or damage to the property, by the 

persons listed in the exclusion. It is worth noting in this connexion that the 

American War Risk Clauses exclude arrest or seizure of the cargq_ by the country of 

origin or of destination. Roughly speaking, war cover is only given while the •~rgo 

is waterborne, i.e. excluding pre-shipment and post-discharge risks, a limitation 

which, incidentally, does not apply to mines and derelict torpedoes. 
' 

Special 

provisions are made for the case of a trans-shipment. In the Institute Strike 

Clauses no "waterborne" restriction to the protection is made. 

Cornencement (attacbment) and termination of cover 

39, Al though originally marine ini:!u:i:a.n<JE!_ oti:I,ys:o'!eired the cargo while waterborne -

whence its name - today the cargo owner often requires cover for the entire period 

his goods are en route from his supplier to their final destination. In order to 

ensure inclusion in the cover of the inland portion of the transit at both ends, the 

"warehouse to warehouse" clauses were drafted, These clauses vary according to the 

means of transport on the main voyage. In special trades a "transi t clause" is used 
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b 1 kinds of clauses provide cover 

for goods i.~sured from the moment they leave the ~rehouse of the shipper named in 

the policy and continue while goods are transport d by land, awaiting shipment, 

during loading operations, sea-voyage, dischargir. and inland transit, until final 

delivery to the consignee at the place indicated n the policy. 

40. A time-limit is granted to the insured aftei ~rrival of the goods at the port of 

destination for the discharging operation and CUE oms clearance. The time-limit 

stipulated is longer if the final destination is nland or at least outside the port 

area. The coverage terminates on expiry of the pplicable time-limit or on delivery 

of the goods to the consignee at the place of des ination as stated in the policy, 

whichever occurs first. However, the cover may e extended beyond the time-limit 

provided fer in the clauses, but notice must be€ ven to the insurer before expiry 

of the cover within the meaning of the respectivE :lause and on payment of an 

additional premium. 

The marine insurance policy 

41. A marine insurance contract is usually made n writing and referred to in the 

insurance policy. The po1.icy serves as evidencE of the existence of the contractual 

relations between the insured and the insurers ar sets forth what these relations are. 

In some countries the marine insurance contract: not valid unless it is 

incorporated in a marine policy. This is the cc e in the United Kingdom and other 

countries which follow the Anglo-Saxon pattern oi law. In other countries, such as 

France and Germany, the marine insurance contrac- ~cquires validity through the mere 

consent of the parties. In spite of this diffe: nee in the legal character of the 

insurance contract, the marine insurance policy: universally recognized as a 

necessary document for the transaction of intenic ional trade. 

42. Though the particulars which every cargo po: :y should contain are a matter of 

national legislation of the country where the po: :y is issued, it is common practice 

to include the following items: 

(i) name of the insurkd or name of the perE nor body who contracts the 

insurance on his own or another's beha.} 

(ii) name of the insurer or insurers; 

(iii) subject-matter of the insurance, namel~ the goods shipped or to be shipped, 

.. theii:: .. nature..,- pa.cking~li.t.yr-et<h·J •· 

(iv) the sum insured; 

(v) voyage or period of time, or both, as T e case may be; 

(vi) name of the vessel or description of ar ther conveyance by which the goods 

are transported, including the propose,.: 3ailing date or the attachment of the 

risk; 
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(vii) perils co-rered and excl1.J.ded; 

(viii) loss payee, if property is mortgaged; 

(ix) in addition, policies may or may not show the premium rates agreed. 

43, As regards point (iii), the subject-matter of a marine cargo policy are the 

gcods wt:ich a.re trar .. s~orted fo~ corr:m.ercial pu1:1Joses. 

i r•r-.7 ~ui;=. pArsonal effects belongi..r.g- to a passer:g,s.r. 

':r'.e tern: "gc:C.3" ioes r..01; 

Somi::: goods, by reascr: of tl:eir 

nature, cannot be covered by an ordinary insurance policy. This applies to livestock, 

bullion, specie and other valuables, explosives, and narcotic drugs, (illegal shipment 

of the matter bei!'.g uninsurable altogether). Although goods shipped on deck are not 

no=ally covered by an ordinarJ policy because of their exposure to greater hazards, 

they can be declared specifically in order to enable the 1.mderwri ter to estimate the 

peril ar.d fix ar. appropriate rate. In a r.:.urr:ber of countries gccds ~./r...icb_ a::-=: subject 

t-J deteri8raticn or leakage rr:us-t be specific.ally described. unle-ss the ger:eral policy 

.sxpresaly cov.srs t!:ese kinds of g0ods. In all 8ases t~~e suC,jec·~-c.at-cer rr..ust be 

clearly describe,i in the policy in order to .nake it identifiable ir. case of L:iss or 

damage. 

44. '];he sum insured must correspond to the insured person's interest in his cargo 

because a marine insurance policy is a contract of indemnity. Its object is to place 

the person insured in the same financial position as he enjoyed before the occurrence 

of the loss. A cargo insurance contract must not serve as a. means to realise a. 

profit. The insured, however, is the only one who can estimate his financial 

interest because he has calculated the price of the goods shipped, the cost of shipment 

and the expected profit if the goods arrive safe and sound. Cor..sidering the principle 

that it is not the cargo that is insured but the owner's interest in it, underwriters 

will not contest the cargo owner's valuation unless the expected:' profit included in 

the valuation appears exaggerated because it is unobtair.able in the ma.:cket even in 

the most favourable circumstances. This would tum the policy into a gambling 
• 

contract, at least for that part of the sum insured which exceeds the value of the 

· ca·rgo and the reasonably expected profit, 

45, Most single shipment policies are voyage policies and the ports of shipment and 

.of destination are shown in them. Preliminary and additional voyages, if any, must 

··--··--a1so-b,r-rough'.l;y-de·signated. Cargo· "time-policies" are mostly "declaration" policies 

or "open covers", and for the purposes of the insured shipper, certificates or 

endorsements are issued which become part of the shipping documents. The name of 

the vessel is important for identification cf the cargo in case of loss or damage. 
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First; the qualitr of the vessel or conveyance affects the premium rate. Secondly, 

the name of the vessel must also be declared in order to enable the insurer to check 

his aggregate colI!I!litment on that vessel; in fact, he may be committed through 

various channels on shipments of several cargo-owners using the same vessel. 

46. The statement in the policy cf the perils ins1.1red and the perils excluded is 

all-imnortant be,:,ause in overseas tL-ad.e most policies are made payable at 

destination, and the settling a.gent must be aware of the conditions stipulated. 

He can only do so if the conditions are specified in the policy or certificate. 

The insertion of the premium rate is optional in most countries. When policies 

change hands by assignment, as they frequently do in inteniational trade, the 

shipper may consider the rate which forms part of his calculation as a matter of his 

oHn concern. 

Cargo policies 

47. The above explar.ation of the particulars to be contained in policies refers 

mostly to ordinary single shipment policies. However, for the convenience of both 

shippers and underwriters the markets have developed labour-saving systems which at 

the same time ensure that the merchant is covered at any time for all his shipments 

if he is an exporter, and for all consignments if he is an importer, or for a certain 

group of his business, as soon as he ru.r.s the risk, even before he becomes aware of 

his interest in a cargc, or in case he or his staff inadvertently fail to insure or 

declare his interest prior to the a -ctachment of the risk, or omit the insurance or 

declaration altogether. These systems are: 

(i) floating policies; 

(ii) open covers; 

(iii) block policies. 

48. A floating policy is issued for an agreed value covering all future shipments 

of the insured, The shipments must however be declared. Each time a shipment is 

made the sum insured by the_ policy is reduced according to the value of the goods. 

This procedure continues until the total value of the goods declared has reached the 

sum insured as indicated in the floating policy, in other words, until the policy 

expires. The premium is paid in advance for the full sum insured and not on each 

shipment. A floating policy always contains the following stipulations: 

a -limit-per conveyence or ship's bottom; 

a classification clause if sea-t:ra:nsit is covered, according w which 

a.ddi tier.al premium will be charged if the vessel is averaged or has not the 

highest classification; 
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a location clause limiting the insurer;s 

shipment; 

liability cargo while a.waiting 

a scale of premiums applicable to the different kinds of goods. 

Whenever required., certificates of insurance are issued for individual shipments 

which - though not strictly in the legal sense but for all practical com!:lercial and 

ban..1<;:ing purposes - ta.l(e the place of the waster 

policy may be renewed or a new cover taken out. 

~pon 8xpiry the floating 

49. "Open covers" are generally used nowadays because they offer certain advantages 

as compared with floating policies. It is not convenient for a merchant to arrange 

insurance for each shipment separately, or to have to renew a floating policy each 

A higher amount in the latter is no alternative because the total 

premium must be paid upon the signing of the policy. Open covers are either effected 

for a 12-mcnth period ar.d therefore renewed armually, or on continuous basis. They 

may include a scale_of pre!:lium rates for the various comoodities cove:!'ed, ar.d they must 

also contain a cancellation clause, especially since the premium rates may prove 

inadequate in the course of the year. Nevertheless, it is considered a great 

advantage by the insured to have, failing a cancellation, fixed rates for calculation 

purposes. If the cover includes war-risks, and/or strike risks, the period of 

notice is seven days for the risk. For marine perils it is mostly 30 days although 

in some ma:rkets the period of notice is very short indeed (48 hours in the 

'Jni ted S ta tea). 

50, According to English law an open cover is not legally enforceable but is considered 

a gentleman's agreement between the insured and the underwriteT, the fo=er being 

bound to declare all the shipments falling within the scope of the cover, and the 

latter to accept the declaration and to sign policies issued a=ordingly. On the 

Continent and in other countries similar covers exist and serve the same purpose by 

giving the same service. There, the a=angement takes the form of a policy - under 
' a variety of names - and the.underlying insurance contract is legally enf'orceable. If 

the cover is a policy, the individual documents are not single policies - although 

they go sometimes under that name - but certificates of insurance, the character of 

which was explained above under the heading of "Floating Policies". Under an open 

ccver,--or thecontinental equivalent, premiums are mostly debited in current account 

and settled at the end of a period cf three months. 

51. "Block policies" - sometimes called "merchandise floaters" - are mai:nly us,ed for 

small but numerous send.ings dispatched by hand, mail 1 road, rail, or on inlar.d 

water..vays. Here, too, there is an upper limit per consignment but, as in an open 
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cover, no aggregate limit for all sendings. Declarations are made periodically, 

mostly once a year. A flat premium is charged and is adjusted on every renewal 

according to the tu=over and loss experience of the previous year. No certificates 

are issued. The block policy is little used in overseas trade. 

Limitation of cover 

52, .IJ.mong the limitations and. restrictions contained. in floating policies and open 

covers the following are the most important: 

(i) the classification clause; 

(ii) the location clause. 

No policy or agreement is likely to exist without these. 

53. The classification clause is included in all floating arrangements - policies 

or otherwise - which contain a scale of premium rates, the reason being that the rates 

are calculated for ships placed in the highest class by one of the Classification 

Societies. The class of a ship is found in the shipping register of the society 

concerned. The codes for first-classed and lesser classed ships v~ry from society 

to society. For an underw~iter, the age, type and state of maintenance of a vessel 

are important. In addition, an underwriter may take into account the flag, the 

ownership and the management. The name of the master - which in the age of sail 

was always given when a marine risk was proposed to the underwriter and, indeed, 

appeared in each policy far into the age of steam - is of no importance these days """' 

regards age, type and fitness of the ship, since the underwriter now relies upon the 

shipping registers. 

54. Classification societies exist in many shipowning countries. 

main internationally recognized classification societies are: 

American Bureau of Shipping (USA) 

Bureau Veri tas 

Germanischer Lloyd 

Lloyd's Register of Shipping 

Nippon Kaiji Kyokai 

Norske Veritas 

Polski Rejestr Statkow 

Register of Shipping of the USSR 

Registro Italiano 

(France) 

(Germany) 

(UK) 

(Japan) 

(Norway) 

(Foland) 

(USSR) 

(Italy) 

At present, the 

·An insurer who· takes out an ·-open 00ver or floating policy normally insists or. a 

provision in the cover requiring that shipments must be effected on classified vessels, 



TD/B/C.3/120 
page 18 

ar.d that th2 age cf the vessel does not exceed 20 years, (lately reduced to 15 ye;;trs) 

or else an additional premium has to be agreed. 

the classification clause. 

The clause used for this purpose is 

55. Location clauses are necessarJ in order to limit the insurer's liability to 

The a.:nc:_u:.t fer ...,;hi.er .. cover is opened r2prest:11ts t;l-.,c lir.:it ·:JI t!le s::ir;: tc be in.s'..:.red for 

any one shipment "per bottom". Goods awaiting shipment may accumulate in a 

particular locality, or several consignments might be sent off for shipment by 

different steamers from the same port or even from the same dock or jetty, These 

will accurr.ulate if they belong to the same pe::-son ir.sured and will fall under the 

sarae cover. Tc a·.roid this the Institute of London UnderHrite:=:-s dra.fted the location 

cla.use i.r ... :,ri1ic!l 2. figure can be inserted up to t,/r.ich aZ1ou:::1t such acc-,J.c.1,;.la.tior. is 

9.greerr:.er..t, may be a soc.ewhat larger e.cr:ount. The amount applies cnly to ;reshipmer..t 

ris,cs and. does not prejudice the shipper in respect of accurr.ula ticns at t:-,e port of 

discharge or beyond. Insurers realise that it is impossible for the insured to 

have an influence on the flow of trar~portation overseas. 



Cl:,,nter III 

COS·I' OF l'E.RIHE C • ..RGO DTSUR.<J'TCE 

Ra.tin?-: in ma.rine car:':'O insurance 
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56. ,-_ number of factors influence the cost of marine cargo insura.nce, which e:x.-,lains 

vhy rating in this class of insura.nce busi,,ess is mostly based on individual j'u.dgement 

and ezl)erience rather tl:an on e.ny uniforrrr tariffs. In f2.<:t, the decision cf an 

underi:ri ter on whether tc cc,nrni t himself to a proi)Osed marine carco insurance cover 

and, if so, at irllat premiu."l rate, is g·enei·ally based on his evaluation of a. series of 

factors of which the most importa."lt c:.re the following: 

perils to be insured e.gainst, namely the t~)e and scope of the cover sought, 

insured value of the cargo, 

nature of the coccodity tr,:.nsported, end its :i:i2c;:inr, 

orig'in and destirs.tion of the coods; 

mode of t::r:·3.r..,si t ai1d type of ~l:e car:ryi:n,: v-eesel: 

~Jast loss record of ti:e ir.s·J.red. 

57. i~s alree.dy mentioned in the preceding cLa:Jter, t:,ere are several tY:'.)es of 

insur:;mce cover ranging from the broadest to the r:iost restricteci.. It is im1Jorte.nt, 

of course, when ca.lculating the premium, tc tal:e into account the cJerils the carco 

is to be insured against. Ir.. general, the chea:i_:,est cover is for tota.l loss only or 

"free of particalar average';; next come covers 'ui th aver? .. e;e" ,:ut e:~cludinc 

-::}:tran.eous risks; t:-.;.e most e;:::,ensive is the ;;2_11 risks·· covei--, es)ecic:.lly ~.t:..en 

extraneous risks are included. One e the b2.sic rate is established, a.dc.i tion2.l 

charges must be made if such perils as breakage, leekage of receptacles, tearing of 

bags, theft, pilferage, rust or oxidation, contact with other cargo and d2ne . .;e by 

disinfection are to be included in the policy. 

Insured value of the car~o 

53, The ;_Jremium of marine cargo insurance depends on the sum insu:c·ed, Fhich, in 

princi::::,le, must be equal to the insured lJerson' s interest in his cargo, ]jecause a 

marine insurance policy is a contract of indemnity. Its object is to plcce the 

i1~su:!'.'ed in the same fincmoial ::,osi tion 1'11ich he enjoyed before tl,e lees. '.2l1is d:n 

c2.n only be achieved if the interest is fully insured, in other F rds if the insu.1·ed 

value is not less than the cargo o,mer's interest in the subject matter. If the 

insured value is smaller, there is a case of underinsurance; unfortunately, ins=ers 

a.re often confronted with underinsured. cargo when settlb.g claios. 
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59. Undervaluation leads to underinsurance, and according to tbe law of most 

countries the underinsured portion of the risk is deemed to be covered by self-insurance 

a.~d is treated accordingly. L~ case of total loss, the amount insured is paid to the 

policy holder, who, of course, will not be fully indemnified, that is to say he will 

r:ot be in the same position in which he would have been had no loss occurred. The 

pY'r:r-:i::orh1rA in ca_se of a pa.rtial loss is the sarri.e. If only part of the consigr • ..rnen t is 

lost (say, 30 bags of coffee out of a lot of 100), the cargo owner will be paid that 

percentage of the whole amount insured as the lost part bears on the whole consignment 

(in the above example 30/100). In case of damage to ca.rgo the settlement is equally 

simple, provided the damRge can be ascertained in terms of percentage of the damaged 

goods. 

60. __ ca,rgo insurance contr2,ct must not serve as a means of rea.lising a profit when 

a loss occurs. However, the insured alone can estimate his finar:.cial interest because 

~:e l:-~as cal811la"ted the 1Jrice and costs of the goods ship1Jed 2nd eJ:i1ects a profit if 

tl:e goods 2.rrive safe and sound. Considerin,z tr:e principle that it is r:ot the cargo 

that is insured but the interest cf the owner in it, underwriters do not challenge 

the cargo owner's valuation unless the expected profit incl~ied in the valuation 

2,ppears exaggerated because it is unobtainable in the market even under the most 

favourable circumstances. This would turn the policy into a gambling contract, at 

least for that part of the sum insured which exceeds the value of the cargo and a 

reasonably expected profit. 

61. Overinsurance can take two forms: double insurance and over-valuation. 

Natione.l laws provide, in general, for mea,sures to correct both double insurance and 

overvaluation, because they are at variance with the principle that only true 

interests in a transport of goods can be insured, and, in the absence of such interests, 

insurance must be avoided. 

62. Double insurance occurs mostly when a shipper takes out a cover in ignorance of 

the fact that another person or body, say, the supplier of the goods, has also 

insured the cargo for his own account or for account of whom it may concern. This 

will happen if the terms of the purchase contract a,re either ambiguous or have been 

misinterpreted, or if both perties have insured in order to be on the safe side. In 

the united Kingdom, :Crrnce and many other countries, the insured is given ?_n option to 

clairr! ace.inst the insurers in such order as he deems fit, but in practice eech policy 

is ratably reduced, and a return of premiums is made on the am01mt of the reduction. 
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In some countries where the legal system is modelled on the old French law - which has 

not been valid in F·rance since 1967 - only the earliest dated policy is valid and 

subsequent policies have to be cancelled and the premium returned. If two or more 

policies are issued on the same date, thev have to contribute proportionately and 

the premium received in excess has to be returned proportionately as well. 

63. Overvaluation, if a fraudulent act on the pa.rt of the insured, leads to 

cancellation of the policy, so that no claim is paid and no premium returned •• "ill 

inadvertent overvaluation can be remedied by reducing the valuation to the actual 

interest the inSUI"ed has in the shipment and the premium paid in excess returned. If 

the insurer claims fraud, which happens ver-<J rarely indeed, the onus of proof lies 

with him. 

}Ta ture of the caxrro 

64. The nature of the cargo is, of course, ver-<J important. High oxidizing carcro, 

such as some chemicals, and cari;;o which genere.tes heat spontaneously, lil:e oil seed 

extractions, are to be considered Hith caution. The degree of fire haze.rd involved 

will determine the rate. In ~Jractice stowage conditions on the shi::;i greatly upset 

the hazard calculations; for instance, cargo sto~red nea.r the boiler walls greatly 

increases the chance of spontaneous combustion by producing unfavourable temperE>.ture 

conditions. Likewise, piecegoods stowed along ship's we.lls may increase dampness 

and consequent mildew formation. Contact with other cargo, for instance foodgrains 

stowed in close proximity to chemicals giving out obnoxious ve.'Jour, may render the 

foodgrains unfit for human consumption. 

65. .Ul the above factors ca.nnot be ignored, and in given sets of circumste.nces ma.y 

justify the loading of the rate. The same is true of pac!,aging irhich c2.n be a 

physical risk as well as a moral hazard, since inadequate packaging may invite 

pilferage. The underwriter must be informed of the qua.Ii ty of the packaging used and 

nust also know 1:hat kind of packaging is required for each sort of cargo. If he 

kno11s the customer, he will have had some e::.::,erience as to 1Ihether that :rarticular 

insured. prefers first-class 92ckaging rather than save packegin~: e::penses and pay 

higher premiums 01-1ing to deterioration of his loss record. 

Vcya,;-e and carryini::- vessel 

66. There are a 0 eat num'c'er of f2.ctors ir,fluencing the :;re!!:.iun, ur.der this heading. 

~s regards the voyage itself, the main elements involved are duration of the voyaee, 

possible hazardous passages and e:,..-pected variations in temperature. 
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67. i:.s regards duration, the length of the voyage itself i:eed not C..irectl:r increase 

the insured hazard and thus affect the rate, because the Institute clauses and.other 

policies always exclude consequences of delay and subsequent deterioration. 

Indirectly, however, a prolonged voyage contributes to aggravating the damage, either 

to the United Kir ... gdom via the Suez Ce . .nal nuL:uio.lly tcclc 15 d2.ys f:J:r 2~ f.g_st ri.;;,n, ~11:ile 

routing via the Cape takes approximately 30 days, or twice the normal period. 

68. Apart from ae:gravation of damage already present, or increase in possibilities of 

damage, the hazards of the sea are also increased, because the undertaking is exposed 

to the elements of nature for twice the norme.l duration 2.nd therefore, ree_sonably, 

calls fer a loadin.:;, The ::irinciple 11ould be tLe loni:;er the dure.tion the higher the 

rate, though not in the same proportion. 

69. Re.5ardin5 haza.rdcus passa..;-es, certe.in voyages in,.rol ve pe.ssage through d.ar~ge~"JUS 

Howe-,rer cautious the navigation, (excluding hum,m faiL1re), the che.nces a.re tt,at 

visibility may be bad or the wc1ters turbulen'c, thus increasing the risk of a. casualty. 

Such factors are also tal:en into consideration by the underwriter when computing an 

equitable rate. 

70. As regards temperature variations, voyages to, from or through the tropics, 

affect the rates because of a greater degree of temperature variations and humidity, 

in res3Ject of certain cargo and also in respect o:f the nature of risks covered, such 

as mildew damage. Here the special skills and experience of an underwriter are 

required. The va.riations may be so great, almost from nil to 100 per cent, that it is 

almost impossible to enumerate them. For instance, temperature variations may have no 

effect on rates for machinery and machinery parts which are not subject to rusting,but 

edible oil in bulk may draw a high percentage of the basic rate as additional premium. 

71. A second set of factors affecting rating is related to port conditions. Many 

ports have hydraulic or electric equipment to handle normal cargo, but apart from this 

limited machanization, most ports lack modern equipment such as fork lifts, conveyor 

belts, pneumatic machines to handle bulk car50 of grains and fertilizers, In a large 

number of cases the ships have to depend upon their own tackle, or even to unload on 

lighters. Nevertheless,the shipping trade is undergoing a dra.stic ch1rnge. 

Palletization and containerization are bound to increase and represent a larger portion 

of total shipments, replacing whenever practicable the conventional loose ;:iackage 

handling; ma,j or ports will, therefore, benefit from modernizing and improving their 

port facilities to handle )alletized and containerized goods. 
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72. Due to increasing volumes in tre.de, most ports find it difficult to provide 

sufficient storage space. The only altE,rnative for these ports is to e::pand 

vertice1ly and have la::-ge ual'ehouses. With the introduction of container traffic, 

however, vertical expansion may not solve the problem, since containers are better 

stored on hard groux1d, in piles of t1,:c or three. This, of course, requires vast 

areas of vacant land, 'ori th heavy mobi:C, cranes to lift the containers. 

73. A reliable watch u1d ward system helps to prevent theft and pilferage. 1fany 

ports have extended. their activities without taking the follow-up measures of 

increasing their staff to safeguard cargo. Ports with a bad pilferage record are 

heavily penalized, if cover is required against theft, pilferag·e and non-deli very. 

Some ports are so notorious, that cover may not be available at all for certain ty:,Jes 

of car50. For instance, cover against theft, pilferace and non-delivery- of tee 

transported from India to ;.fghanistan via Karachi is not ave.ilable unless a very high 

rate is paid. 

74. On the ot,:er n2.nu, ports \Jhicl1 are properly equiVi)ed, h2.ve ample storage 

facilities and also me.intail'l ax1 adequate ,.,atch and va.rd system, benefit from specially 

lou rates. Det2.ils of conditions in the various ports are to be found periodically 

in the Lloyds public2.tions, and this information is readily av2.ilable to the 

und.erwriters. i..merican, French and other professional institutions also provide 

useful information of this type to their members. 

75. The last factcr, but a very im~Jortant cne, is the guality (the cl2.ss) of the 

c2.rrying vessel. The Institute of Lendon Undervri ters classification clause and 

similar clauses ezistin:, in other 02.rkets are guidelines for cleterminin[.' the degree 

cf se2.worthir.ess of the vessel. Ships complying with these clauses 1rill gener2.lly 

be considered standard vessels and are insured at normal rates. For non-compliance 

with any of these cla.uses, either ,,holly or in p2.rt, carryinc vessels attract an 

additional premium, de,ending u9on the degree of hazard.. Tonnage built during the 

Second World lO'ar is heavily 11enalized for its inferior construction and in2.bili ty to 

stand tile stress of ,'eather, as proved by a large number of total losses in recent 

years. 

7€. Other non-classified vessels are also penalized for non-existent or insufficient 

navig2.tion eids, construction not conforming vith the requirements of the 

classification societies and low safety factor. Vessels over 30 years old (20 years 

on some markets); are considered a definite risk; insurers also view as risky the 

i;i'ractice· of converting ·old vEissels into c'ontainer ships. .P.ll the ·above cases justify 

a loading of tl"le normal rates. On the otl:er l1.and, special ty1Jes 01.'"' carrying vessels, 

specifically built for certain transports, improve the risk. 
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loss reco.t'd of the shipner 

77. Lnother factor influencing the insurance premium is the proposer's reputation. 

If the proposal is made through a reputable broker, that alone may give the U..'lderwriter 

some assurance. True, bad accounts c1.re sometimes found also among reputable shippers. 

l·Te7e~thaless, sc~me shi'ppers, e.s a m2..tter of busir:.ess ta,::tics ar~d (:alculations 1 prefer 

packaging rather than preservine a good claims record and therefore obtaining the 

lowest insurance rates. 

Individual risk .iudgement and tariff rating 

78. In me.rine insurance, owin,: to the ,z-reat variety of risks and perils to be covered, 

and to the different degrees of influence exercised by the aforese.id factors, t.-10 

car§:'O risks are rarel7 id.entice.l. This me.kes it verJ difficult to set U}J scales of 

ra ;:es for escl1 category of business. Lael: risk beir"'g cliffsrent, it :r:ust be quoted er_ 

its or.-:n r:-,eri:s. Cr~ t::e ctl-.:.er hc_nd, practically nDne of the various factors enur.:erated. 

2,bove car: be r.,easured in fi;;ures, but the e;~perience acquired allous for sco.e soi.:.nd 

judgement. ·The2:e are, however, some marine insurance mar:~ets ·.rhe:re tariffs '.,ave been 

introduced either on the basis of an agreement by the insurers themselves, or through 

the direct intervention of the Government. 

Rating- of war risks 

79. In time of peace, war re.tes are purely nominal unless transit is effected 1-1ithin 

2'ree.s involved in lcco.l !·rars, 'Jar risks :•remium rates are issued by the London market 

and E1re amended from time to time in order to be adapted to the state of 1-;ar or tension 

in various aree s of the ,iorld. ':!i th the exception of the United States and some other 

markets, insur_ers all over the world apply the rates and conditions of the London 

r.:;2.rket, and failure to follow these terms results in difficulties of finding reinsurance 

for such acceptance. Reinsurers insist on strict application of these terms and rates 

as e. conc'.ition of their treaties or facultative reinsurance acceptances. The same 

applies to the rating of strike risks. 

Influence of recoveries on ratinh 

80. ~:.s will 1Je sl101-m ir. another chapter of this study, the ca=ier or other parties 

may in some c.:,.ses be made responsible for O2.:rgo loss or damage 11ithin the lir:iits of 

t::eir professional liability. In such cases, tte marine insurer tal::es recourse acainst 

the responsible third party by usin,;- his subrogation ri:;-ht», and 

least part of his clair:is pe.id, up to the s-mount of the total claim peid to the insured. 

Ec.·,:e,.,..e.:::-, ::::cs-c r::ari!"'_e i!"'_sure:rs tend to limit their recc~.u--ses t:c ::1a,jcr reccver;r c2..ses 

cases me.y beco□e very costly a.nd offset ·d1e g.s..ins of recc:veries.. Per obvious ~ .. eascr_s, 

tl:e expectancy of recoveries influences cargo insurance rates to a considerable degree. 
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81. Claims occur under all t~'pes of insurance, and payment of claims constitutes the 

.IT'..e.in service rendered by the insurance industry. In property insurance, a claim is the 

demand for indemnification of a i'inancial loss suffered by the insured party o,-1ing to 

an unforeseen event. In property insurance, it must be remembered, only the legitimate 

interest in the subject-matter can be insured and, therefore, only such legitimate 

interest can form the object of that demand, and not the property itself. This is why 

the settlement of the claim is not made in the i'orm of a restitutio in naturalibus, 

that is to say a restitution of the lost or damaged object, but in money only. The 

cost of repair or reconditioning, if any, is also refunded in money, 

82, In marine cargo insurance, claims can be made for three main kinds of losses: 

total loss, particular average and general average. Added to these are claims for sue 

and labour charges incurred by the insured, As claims procedures differ in each of 

these cases, they are dealt with separately in the following paragraphs. 

Total loss claims 

83, A total loss means that a cargo is either completely destroyed or so damaged that 

the owner cannot use it or dispose of it commercially, Cargo that is burnt or has sunk 

without there being hope of salvage, or which has otherwise lost its original nature, 

is deemed to have suffered a total loss, Cargo which is sal ,raged so1.J...,d fror,1 a sinking 

or sunken ship but cannot be shipped to its destination is considered a total loss as 

well, As a rule, the £'act of a total loss is hardly ever contested by an insurer. The 

sinking, burning or impossibility of disposal cannot give rise to much doubt, provided 

the facts are obvious or can be proved, which is mostly the case, 

84. loss of' a cargo 1s original nature, however, is more difficult to establish, 

Differences of opinion may arise, for instance, as to whether or not f'oodstuffs or ra1! 

r..aterials have become unf'it £'or hur:ian consumption, whether unexposed files became 

exposed in connexion with an insured event, or whether i::achiner:' is broksn or other,.1ise 

dazr,..aged, or simply not :functioning, or is beyond repair, If the cost of repair or 

reccndi tioning and f'orwarding to de:c:tination exceeds salvaged value after reco1Jc.itionin:: 

or repair, that would constitute a 11constructive total loss", ,!hsthe::.' cargc tecane e. 

total loss or lest its original nature, or whether it is a case of particular average 

is often decisive in aclcnowledgement of' a claim. That occurs whenever insurance is 

made "f'ree f'rom particular average, !.L".!le s s stranded • ; • II. 

85. In case of ar, obvious total loss the services of a surve3,or car. te c:i:2pensed. 1;i-::·., 

This is the case, for instance, when the snip has sunl: uith her carg·J on 1::csrc::, but L. 

the event of a total loss due to the cargo losing its original netL<re, or in the C'.'-sc ~-" 
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a constructiv·e total loss, the surveyor I s serv-ices become particul-s.rly ilitportant for it 

is not onl;;' his task to establish the extent of the damage,. but also .to verify the· 

circ=stances of the accident, in particular the actual cause of the loss, 

Pc.rticular average clair,1s 

86. All dan,a6e sustained through insured perils, which is not a total less within ·t'·"' 

r._e.s.ning oi' tf' .. e -cern as defined abo-r.;e, is considered as particular e. 7erage. The 

procedure for dealing with clair.is for particular average is based on the fact that 

conditions on which marine insurance is contracted are many and varied, and that in 

case of a loss it is just as important to discover its cause as it is to establish its 

extent. This is one of the reasons why the cargo owner will have to give notice to the 

insurer or his agent as soon as he becomes aware of the loss or damage, another reason 

being the,t the insurer needs to be informed of his liabilities as soon as the:, e.rise, 

in orlisr to be able to r:al::e the neces3ary provisions. It is also incunbent on hir:1 to 

::a sc 1:ece.use the i~su:.--er and tl~e car;-o o~-1nsr nust co-operate i11 seeki!'l6 to rcir:i:-:1.ize 

the claiL,. L.'!'.,ediate notice 1:1ust also be given to the shipouner or his local 

rep re se:1tati ve. Cargo clab:1s a;,·e as often as not dealt with between the insurer and a 

part:• other than the one which took out the policy because a ma1·ine insurance policy 

will usuall:r have been assigned by the original insured to othe::.· parties, to banks £'or 

instance, and finally to the consignee. .411 policies show the nane of the insurance 

conpany or Ll.o:0 d I s agent at destination. In the event of loss or damage, application 

L,ust be made to that agent for survey. \!hen advised of' damage, the ctgent will appoint 

an expert surveyor or carry out the survey himself. 

87. The surveyor, who is an independent and impartial eJqJert and is not concerned with 

policy conditions, will determine the cause of the loss and agree the extent of' the 

loss wi'Gh the cargo owner or his representative. He will then draw up his survey report 

accordingly, and the report will be transmitted to the interested party. The report 

i-1ill also include data necessar;;, for the asses.s:r::ient and settlement of the claim or for 

the question of recourse, such as date of arrival of the conveyance (usually the 

carrying vessel), date of discharge, date of delivery to consignee's warehouse, and 

date of the surveyor's receipt of the application for survey. The applicant will have 

to pay the surveyor whether the claim falls within the scope of the insurance or not, 

and that is why the polic:0 should be produced to the agent in case of doubt, in order 

to avoid unnecessary costs in respect of a claim that would finally be declined under 

the insurance terms. Later the clai;:iant will, of course, include the fee or fees in 

his claim. 

8
,, 
o, The purpose of the survey report is to prove the follo11ing: 

(a) the cause of loss or da~zge; 

(b) the extent of loss or daJlk'\g§; 
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(c) that the loss or da.inage occurred within the time the insurance was in 

force (under a warehouse to warehouse clause, for example) ru1d where the 

loss or damage occurred; 

(d) the fact that survey was applied f'or and ma.de within the prescribed time-

lilllit ii' the policy contains such a time-limit, 

89, If' the policy or certificate includes a payment clause, such as "clain.s pa:1able 

at destination. ½ • , • n, the consignee will present the documents to the settling agent 

(in most cases he is also the claims agent), who will have to consider the claim. If a 

payment clause is not included in the policy, the documents must be sent to the office 

which issued the insurance document, or to the insurer's head •ffice, The claims 

documents will consist of: 

the policy or certificate; 

the bill of lading; 

the supplier 1s invoice and packing list; 

the survey report; 

the claimant 1s clains invoice; 

the port authorities 1 certificate; 

the correspondence, or copy thereof, with the local shipping agent concerning 

tbe loss or damage. 

90, In cargo insurance, as in many other property insurance classes, clair.1s are based 

on the insured value which is agreed and, in case of a total loss, the amount insured 

in the policy is paid, less non-incurred e:qienses, as applicable. In the event of 

partial loss, the percentage of depreciation must be determined. '£his will be applied 

to the insured value. In many markets, when goods arrive at destination in a damaged 

state, the percentage of depreciation is determined by comparing the gross sound­

arrived value with the gross damaged-arrived value. These values are based on the 

:market values on arrival. The surveyor will agree the depreciation with the consignee. 

If' they are unable to reach agreement, it may be necessary to sell the goods, mostl~, b~, 

auction, in order ta f'ind the percentage of depreciation. If this becor,1es necessary, 

the gross proceeds are compared with the gross ainount which the goods would have 

realized if sold in sound condition at the same place and on the same day, and the 

percentage of depreciation is calculated accordingly. The insurer theu pe.3 s the sa.'71.e 

percentage a£ the insured value plus recond.ition:L.~g charges, i£ any, plus the cost of' 

the sale and the survey and other fees. 

91; The procedure is dii'f'erent i1' a damaged cargo can be repaired or reconditioned, 

thus regaining its full value. The damage then is the actual cost of repair or 

reconditioning and forwarding to destination. This cost is, of course, borne by the 

insurer. No calculation, such as described above, will be necessary, that is to say, 
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the cost will not be fixed in relation to the sound value and the ~-espective percentage 

paid of the insured value, since such a procedu:r.e would probably put the cargo owner in• 

a better position than he would have been in had no damage occuri•e·.l. If, however, the 

insured value is lower than the sound-arrived value - instead of higher - then there is 

a case of underinsurance, and the cargo owner will only be able tc recover from the 

in::iurer such percclntage of the repair or reconditioning cost as ti::, underinsurecl. value 

bears on the sound arrived value. The cargo owner then has to bea~ that part of the 

cost fer which he went uninsured. 

92, In general, the procedure followed in cases of underinsurance can be more easily 

understood if one recalls the principle that in such cases the policy holder is his own 

insurer for the uninsured part. The clai:us settle:c.ent will be rJ.ade as if the interest were 

fully insured, but the total indenmit~r due will be shared out just as in the case of a 

co-insurance bet1-1een the insurer or insurers and the policy holde:: in his capacit:• of 

self-insurer, This procedure, which is provided for by the insur:c .ce law and practice 

of all countries, is to avoid havi11g insurers pa:: the claim in fU:.. if they received a 

prer,tlum for only part of the risk·. This is also why the underwrit Jr, when issuing or 

countersigning a general average bond, will investigate whether tl::3 cargo subject to 

general average is fully insured or not. If it is not, he will re1uire a counter­

guarantee from the cargo owner, undertaking to indemnify his insure:· for any amount paid 

on the grounds of the general average settlement to the general a,,rage community in 

excess of what he is responsible for in accordance with the amount insured. Under the 

same principle the policy holder remains entitled to his share in ·:my recoveries because 

he is considered a co-insurer in that respect as well. 

General average claims§/ 

93, Handli11g of general average claims is very different from the procedure connected 

with claill1s for total loss and particular average, General averag3 is basically 

unconnected with insurance law. It is part of the contract of afL·eightment which 

governs the relations between shipowner and shipper in respect of oacrifices and 

expense-s, made by the ship I s master ,·lhenever the coJI!ll1.0n venture i.s imperilled or an 

accident is 1.n1Jllinent or has actually happened. The object of sucl:: sacrifice or expense 

must be preservation of the common venture, Therefore, any losse:: resulting from 

e::traordina~, voluntary sacrifices or f1·om expenses incurred in o:c ·.er to preserve the 

ship and her cargo c01i1e within general average and must be borne :- ·oportionately b:r all 

wl:o are interested in the venture . 

.§./ For l"ilore details, see York-j.nt't.1erp Convention, 
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94. The parties having to contribute to the sacrii'ices are, of course, those which 

were interested - at the time when the sa.crii'ices were decided upon and made by the 

ship r s !"...aster - in the successful comple".,:;ion of the common venture, that is to say in 

saving the ship and her cargo. These p~rties are the ship (the shipowner); the cargo 

( the cargo owner) and the freight ( uswcilly the shipowner) • Of these, the ship ( the 

shipowner) and the cargo (the cargo own•3r) are self-explanatory. But the freight (or 

the party interested in the freight) may also benefit from the safe arrival of the 

cargo and, therefore, be a party to the venture in those cases where the contract of 

affreightment provides for freight to be earned by the shipowner not before the deliver;,r 

of the cargo or before the cargo is ready for delivery at the stipulated port of 

destination, irrespective of whether the freight has been prepaid or not. In such cases 

the shipowner is interested in the safe arrival of the ship and cargo and, therefore, 

he or whoever is entitled to the freight, is a party to the common venture. It is, 

therefore, quite fair that he should contribute to the sacrifices and other losses or 

damage caused by general average measures in the interest of all the parties, 

proportionately to the value of the i'reight due to him., 

95, All the parties named can take out insura.,ce against the risk of general average. 

The cargo owner alwa:'s does, because cases of general average are quite frequent. 

:Moreover, by insuring the general average, the cargo owner receives £rem the insurer 

an important service, namely a guarai1tee for payment of the contributions to the 

shipowner, which facilitatei immediate delivery of' the cargo to the policy holder. It 

should be remembered that in case of underinsurance, the insurer will require a counter­

guru.·antee from the cargo owner £or the uninsured portion. The shipowner, who is legally 

considered a trustee of the general average community, will require either payment in 

cash of a general average deposit, or a guarantee, bei'ore delivering the goods, and a 

guarantee is acceptable to him if issued directly, or endorsed, by the insurer. 

General averages may be complicated to draw up. The normal practice is for a general 

average adjuster to be appointed to prepare the report and negotiate the settlement. 

Frequently the e:~ercise takes up to one or several years, depending on the 

complications and negotiations involved in reaching agreement among the parties. The 

report sometimes reaches the proportions of a thick volume, especially when a i'ull 

cargo of break-bulk shipment is involved. 
Sue and labour che.rges 

96, Al.most all marine cargo insurance policies contain a proviso_ to the effect that it 

is the insured 1s duty to make· every effort to a;ert a clabn upon his insurer and to 

minimize losses covered by the policy. Against this obligation the insurer should 

indemnify the insured fo:i.· all expenses incurred by him on this count. This proviso is 
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called the 11 sue and labour clause" and it allows the refU11d of expenses actually paid 

by the~ insurer to avert the claim or minimize the loss irrespective of s:ny other loss 

which the insurer may be called upon to bear even when there was a total loss of the 

cargo insured. 

2alvaf!.:e 

97, In marine insurance the term "salvage" means not only what has been recovered. from 

ship or cargo after an accident at sea, but also the amount or remuneration to a salvor 

who has rescued a ship and/or cargo under a contract. Such a contract is mostly made in 

the .form of the IJ..oyd r s standard Form oi' SaJ. vage Agreement. standardization is a usei'ul 

practice because, in an emergency, neither the shipowner nor the master - who frequently 

has to act on his own responsibility - have tir.1e to bargain or negotiate the salvage 

co11ditions. Alte1·natively, salvage r:ia.y be awarded to a salver who has saved, er helped 

to save, the ship and/or her cargo independently of any contract. 

9S, Salvage charges are neither general average nor sue and labour charges. In 

practice ho,-1ever, the~• may be apportioned as if they were and are recoverable from the 

insurer if incurred in conney..ion with an insurel peril. There are several salvage 

associations, one of the most prominent being the Salvage Association in London. The 

Association does not itself talce part in salvage activities and, indeed, does not oi-m 

salvage equipment. Its activities consist of surveying and supervising of salvaging 

operations, and the services of the Association are frequently required in preparing 

the insurer's case for litigation. The purpose of the Association is to protect 

colDiilercial interests as regards wrecked and damaged property, but it does not intervene 

except at the request of the owners or insurers of maritime property. 

Recoveries from third parties 

99. Shippers or other cargo owners may have certain rights or remedies against a third 

party who may be responsible for loss or damage sustained by the cargo. Ii' shippers 

exercise these rights and renedies themselves, the insurer is only liable for the 

dif'ference between the insured value and the amount recovered from a third party, In 
rare cases of a cargo owner going uninsured for sm:i.e reason or other, he will exercise 

these rights himself. Ii' he is insured and for practical reasons refrains from 

exercising his rights and remedies, he will claim under his marine insurance against 

the insurer, who in turn will take recourse against the third party liable. In most 

cases, but not in all, the party possibly liable ~ill be the cs...-rier, as well as 

warehousemen and port and customs authorities. A party not in contractual relations 

with the cargo owner may in some cases be liable for loss or da.11.age. Other shipo,mers, 

for instance, or other cargo owners who have shipped dangerous cargo, may be liable L~ 
case of collision. 
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100. In practice, the i.~surer will act for the insured party because as a rule he is 

better qualii'ied and equipped to do so. His intervention has a twofold ad'.rantage. He 

provides a valuable service to his insured and he can conduct the recourse as he thinks 

best and need not instruct his client as to how he should proceed, which he would be 

entitled to do by law, or under policy conditions. The intervention of the insurer is 

usually based on "subrogation", The use of subrogation by the insurer 011 behalf' o:f the 

insured will be e:;qJlaiaed late1·, since it is better to do so after the question of 

carriers' liability has been dealt with, as recourse is mostly taken against the 

carrier rather than against other third parties. 

Jurisdiction and litigation 

101, Cases of litigation are relatively rare in marine cargo insurance; at any rate, in 

nu.~ber they represent only a fraction of the cases brought before the courts by cargo 

owners or their insurers against carriers. If, however, a difference of opinion arises 

between the insurer and the insured and the insurer refuses to pay the clam or part of 

it, the insured may take the case to court. Causes for disagreement may be: whether or 

not an insurable interest existed, warranties have been complied with, the policy was in 

force when the loss or damage occurred, and/or the loss or dali1age resulted from a peril 

insured against, possible misrepresentation, illegality of the shipLJ.ent or occurrence of 

a total loss. 

102, Harine cargo policies covering international cargo shipments do not always contain 

a provision regarding the legal docicile and the law applicable to the insurance 

contract. Failing a specific provision in the policy, the law of the countrJ i11 which 

the policy was issued will generally apply. This does not r.iean, however, that legal 

action can only be taken in that country, since jurisdiction, namely the la·w applicable, 

is one thing, legal domicile, or the place where an insurer can be sued, is another. 

Legal action can be brought against the insurer in any country, but in practice an 

insurer will be sued only in a country where he has funds available against which 

judgement can be enforced. In other words, a legal title is not worth much in a country 

where the defendant who lost his case is not in funds. 

103. In this connexion, it should also be remembered that lawsuits between the insured 

and the insurers are rare. Consequently, international insurance markets have hardly 

any experience of the court's attitude in the field of jurisdiction and legal domicile 

in cases o-t: litigation between insurer and insured. The uncertainty of the legal 

situ.ati.on in this respect has one great advantage in that it has added to the natural 

reluctance of insuxers to resort to legal action, ·quite apart from the -,;ery high cost of 

international litigation which the losing party would have to bear. Host of the 

doubtful claims therefore are either compromised, or an ex gratia payment is made bJ 

the insurer. 
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Chapter V 

. · CARRIER•· S LIAllILITY AS REGARJ)S C.ARGO LOSS OR DAMAGE 

Professional liability 

104. In most professions, and especially in those serricing a wide public, there is a 

very widespread practice of insuring professional liability against loss of life, 

boa.Uy injury, and loss or damage tc property that might be caused to clients or third 

parties. The person taking out insurance cover for his professional liability 

obviously does not know in advance the identity of the persons who.might suffer death 

or injury, nor what property might be lost through his fault·, neglect, omission or 

error. Professional liability insurance does not cover life or property of clients 

or third parties, but only serves to insure the policy holder against possible claims 

arising out of his inadvertent fault or omissions. 

105. A shipowner's business is complex and difficult. Nany are the risks and perils 

to which his ship, crew, passengers and cargo are exposed. So. is his liability 

towards the persons mentioned above, towards other shipowners, other property and, 

last but not least, towards the shippers and consignees. It is the latter form of 

professional liability of the shipowner, that is to say towards the o•mers of the 

transported goods and their business partne.rs, which falls within the scope of the 

present study and will be dealt with here. 

106. As in all professional liability, carrier's liability for cargo loss or damage, in 

theory, car.forms to the ger.eral rule that a carrier is to be held re spor.s.:. ble only to the 

extent to which loss or damage can be considered as resulting from his fault, neglect, 

omission or error. In practice, however, both for historical reasons and because of 

the inherent difficulties in proving fault or omission on the part of the shipowner, 

the situation is much more complex. Instead of it being a matter of fact - which is 

often diffiC'l.lt to prove - carrier's liability has become a legal matter, subject to 

special national and/or international law. 

Historical background 

107, Until the beginning of the last century, merchants and shipowners were mostly one 

and the same person. Shiprnasters were as often as not the merchant-shipowners' 

partners in the venture the ship embarked upon, and in most cases they not only had a 

share in the ship under their command but also in the cargo carried. The question of 

cargo liability then hardly arose. If a contract of carriage was made between a 

shipowner or a master-shipowner and an independent merchant, it usually covered the 

whole c:apaci ty of the ship; in other ;;ords, the ship was given in charter. 

shipping was practically unknown in the age of sail. 

Liner 
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108. Furthe=ore, i~ those days seafaring meant fighting against the elements of nature, 

and shippers - whether or not they were co-owners of the carrying vessel - were 

conscious of the hazards connected with their venture. Compared with the frequency of 

loss or damage caused by the perils of the sea, the cases where the ship was responsible 

were negligible. Most accidents could be attributed in good faith to the perils of 

the sea. Cargo could easily be checked and carefully handled. Holds were relatively 

small, the assortment of commodities limited, and loading, stowing, and unloading 

operations were effected unhurriedly. Under these circumstances, even if readily 

admitting liability, except for accidents beyond control of a competent shipmaster or 

an efficient and conscientious shipowner, the carrier still did not lay himself open 

to the risk of shouldering a heavy burden of liability. 

109. Towards the middle of the last century, however, things began to change quickly. 

The vessels and their loading capacity became larger and the turnover of cargo grew in 

quantity and speed. The value of vessels and cargoes increased and consequently time 

became an important factor in the cargo owners' and the shipowners' calculations. 

Shipowners found it difficult to control at all times the cargo they had received for 

shipment. The causes of loss or damage grew in number, collision cases became more 

frequent owing to the growing density of traffic, the variety of cargo carried 

increased, and cargo claims grew larger in number and amount, while the incidence of 

cases attributable to the perils of the sea became, not absolutely but relatively, 

smaller. Shipowners were called upon to pay damages more frequently than before and, 

consequently, the need to define more specifically the limits of liability of' the 

carrier became imperative. 

110. Owing to the absence of a codified specific maritime law and to the very liberal 

limits set down under the common law, the shipowners, taking advantage of the freedom 

of formulating contracts of carriage as they wished, began to include more exoneration 

clauses in what had initially been very simple bills of lading. This misuse by many 

shipowners of their para-monopolistic power brought about a series of legislative 

interventions aimed at limiting the absolute freedom of contract in shipping. Nany 

countries introduced, at national level, special legislation on the carriage of goods 

by sea. In the international field, the need for a supra-national agreement became 

more acute. The International Law Association was convened in the Hague in 19'~1 and 

drafted the Hague Rules, which were incorporated three years later in an "International 

Convention.for Unification of certain Rules of Law relating to Bills of J.,ad.i.ng", 

submitted for signature in Brussels on 25 -S.ugust 1924. The Convention was signed. and 

ratified by all major shipping nations and by most other countries, while sorr:e countries, 

not formally parties to the Agreement, have made enactments ill accordance with these 

Rules. 
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Carriers' liability under the Ha,!l;'Ue Rules 

111. The puxpose of the Hagu~ Rules was to provide an operational legal framework for 

implementation of the a..forementioned principle that shipowners should be liable for 

cargo loss or daoage du.e to their fault, omission, neglect or error, or that of the 

ship, which they could have avoided, and that they should be exempt from liability for 

loss or damage caused by e-:rGnts outside their 0ontrol, such as perils. of the sea, 

force ma.ieure and other fortuitous, unforeseeable or uncontrollable events. A strict 

legal analysis of the Hague Rules being totally outside the scope of the present 

stud,)/, it is sufficient to state here that from a practical point of view the Rules 

deal with three distinct sets of problems: when the shipowner is deemed to be liable 

unless he proves otherwise, when the shipowner is exonerated~ nriori unless the 

shipper proves him at fault and, finally, the limitation of the amount of the carrier's 

liability. 

proof. 

Connected with the first two problems is the question of the onus cf 

(a) TJnseaworthiness of the vessel 

112. Aocording to the provisions of the Rules, the shipowner is in principle liable for 

loss or damage caused by the unseaworthiness of the vessel, seawo'rthiness being the 

capability of a vessel to meet the conditions of modern transport at sea, However, 

the shipowner is not liable in every case for the consequences of unseaworthiness. 

If the vessel is not seaworthy although the shipowner has exercised due diligence 

before and at the beginning of the voyage to make the ship seaworthy, he is exempted 

from liability. Thus, there are two cases for exoneration: 1. the deficiency that 

constitutes a fact of unseaworthiness may have escaped the attention of a 

conscientious ca=ier even when exercising due diligence; 2. other circumstances 

beyond the carrier's control may have brought about unseaworthiness of the vessel 

after the beginning of the voyage. Regarding the onus of proof for claims 

exoneration, the Hague Rules placed it on the shipowner in both cases. 

(b) Inadeouate loadin~, handlin~, stowing and dischar/1:in~ of the )<Cods 

113. Another set of duties imposed on the ship by the Hague Rules conce=s adequate 

loading, handling, stowing, keeping and discharging of the goods ca=ied. · The 

carrier is fully liable for claims arising out of an infringement of these duties. 

Of all the duties named above, stowage is the most important. Inefficiently stowed 

goods, stowage in the same hold of different kinds of cargo which ought not to be 

stowed together and inadequate protection a~inst sweat are the more frequent causes 

Jj In this connexion see report of the 1J"NCTA.D secretariat on ":Bills of Lading", 
TD/E/c.4/ISL/6/Rev.1. 
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of damage. Another claim that is often made against the carrier concerns cargo 

received by him but not unloaded at destination. In the case of "overcarriage" the 

carrier must be given time, within :t. 3.ir and r..asonable limits, to find the missing 

cargo shipped to another port of call and to re-ship it to the destination originally 

stipulated. Shortage can be due to theft and pilferage, which the carrier is duty 

bound to prevent while the goods are in his custody. 

114, In cases of shortage or non-delivery it is virtually impossible for the carrier 

to exonerate himself, unless the shortage is due to the nature of the goods, such as 

natural shrinkage or desiccation. In all other cases of loss or damage due to 

handling or stowing, the carrier has the right to prove absence of an infringement of 

the above duties, in a,-cordance with the basic principle that his liability is limited 

to the consequences of fault or negligence. 

(c) Catalo,gue of ex-plicit exonerations 

115. The Hague Rules contain a long catalogue of explicit exemptions of the carrier 

from any liability for cargo loss or damage resulting from the causes listed, The 

causes of exoneration of the shipowner from his liability can be put under three 

separate headings: 

(i) cases where loss or damage occurred as a result of, among other things, 

"Acts of God", perils of the sea, "force majeure", acts of war, q_uarantine 

restrictions, riots or strikes; 

(ii) cases of loss or damage dl,e to acts or omissions of the shipper or his 

agents, to inherent defect or vice of the goods, to inadequate packing 

or to inadequate markings; 

(iii) cases of loss or damage caused by nautical errors or faults in the 

navigation or management of the ship, or by fire on board unless caused 

by the actual fault or privity of the carrier. 

(d) Limitation of liability by amounts 

116. under the Hague Rules, the ca=ier's liabilicy for cargo loss or damage is 

limited to £100 (sterling) per package or unit. A higher limit ~ay be agreed by the 

c::mtracting parties. This amount was ag::::e,;,d. upon in 1924. The eriuivalents of this 

i:ll:!l in ether currencies, to be found in t,;e enactments of other cc-..11',+ries, have 

meanwhile been devalued to varying degrees, in some countries to such an exte:r:t that 

an indemnification had to be regarded as being very close to nominal. ·I-his was 

:i:-ecognized by English shipowners, bankers, and. underwriters as early as 1950, when, 

on the l August, the Gold Clause Agreement was made and the limit increased to 

L:~00 (sterling) "Lawful Money of the United Kingdomn. Many other maritime 1,atior.s 

have taken similar action at national level and introduced more realistic liability 

limits. 
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Applicability of the Hague Rules 

117. The Hague Rules apply only to shipments by sea of goods other than live animals 

and deck cargo, for which a bill of lading had been issued, one of the puxposes of 

the Brussels Convention being the negotiability of the bill of lading, an aim which 

is generally acknowledged as having been attained. The rules apply from the time the 

goods are loaded on board to the moment when they are d.ischareed from the ship, 'This 

principle raises the question as to when the loading begins and when the unloading 

ends. If loading is effected with the ship's tackle, the carrier's responsibility 

factually - if not always legally - covers the time from the moment the cargo comes 

into contact with the tackle, in practice mostly when it is hooked on, until it is 

deposited on the quay or into the lighter at destination. There are, however, many 

modern means of loading and unloading and this often requires an individual decision 

on the merits of the case. 

118. As regards liability before loading and after discharge, failing an agreement 

between the contracting parties the shipowner would, in theory, have a "reception 

liability". In practice, however, all bills of lading contain an exoneration clause 

because the carrier has virtually no control over the way in which the goods are 

handled and cared for at terminals, wharfs, quays, in lighters, or on land conveyances. 

The enterprises of wharfingers and warehousemen are often under State or public 

ownership. In these cases their liability has just as narrow limits and the onus of 

proof is just as difficult to satisfy as when claims are made against port or customs 

authorities. This is the main reason why shipowners insist upon the respective 

exoneration clauses. Some national laws (in France, for instance) nevertheless limit­

the right of the shipowner to exonerate himself, 

The Brussels Protocol, 1968 

119, The official full name of the Brussels Protocol, the contents of which are more 

frequently refe=ed to as the "Visby Rules", is the "Protocol to Am.end the International 

Convention for the Unification of Certain Rules of Law relating to Bills of Lading, 

signed at Brussels on 24 August 1924", The Protocol has not yet been ratified, 

Cargo liability claims thus remain governed by the Hague Rules or equivalent national 

legislations. 
120. Among the amendments introduced by the Visby Rules, the one referring to limitation 

of liability by amounts is of particular importance in connexion with the present study. 

If che Visby Rules come into force, the limitation by amounts, which today differs from 

country to country, would become uniform, since the Rules provide far a limit of 

ffrs. 10,000 per package or unit, or ffs. 30 per kilogramme of gross weight, whichever 
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is the highest. The ffr. is a Gold Franc; particulars of weight and percentage 

of gold are given. Furthermore, the valuation of goods is made clearer in the 

Visby Rules than in the Hague Rules and the answer is given to the question of how 

pa~kages, pallets, or similar means to consolidate goods are to be treated with 

regard to the limitation, The respective paragraph of the Visby Rules makes no 

mention either of containers - but what applies to pallets may also apply to them -

or of cargo shipped in bulk, or of what constitutes a "unit" in this connexion. 
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Chapte-r VI 

INSURANCE COVER AVAILABLE FOR CABRIER'S LIABILITY 

Protection and Indemnity Clubs 

121. As shown in the preceding chapter, the Hague Rules place the shipowners under a 

specific legal regime of professional liability for cargo loss or damage. Although 

this specific regime is also bas"'d on the general principle of any liability law which 

states that when there is no fault or negligence there is also no liability, it differs 

substantially in its details from the liability regimes applicable to most other 

professions, for which professional liability cover is provided by the conventional 

insurance market in accordance with national commercial and insurance legislations. 

122. In order to cover their specific liability, as governed by national and/or 

international maritime law, the shipowners have agreed to give each other mLttual 

protection, and for this purpose mutual associations were formed. Today these are 

generally referred to as Protection and Indemnity Clubs. This term appears very 

adequate indeed in view of the fact that all members are engaged in the same trade 

(a trade which is justly consi,iered as particularly exposed to all sorts of dangers), 

that they give each other full protection for the risks involved, and that in the 

majority of the Protection and Indemnity Clubs financial liability of the members 

towards them is unlimited, so that members are co-responsible with everything they own. 

Indeed, mutuality of the clubs goes so far that the courts have decided that Protection 

and Indemnity Clubs cannot be considered as insurers,§/ 

123. It is maintained that the formation of the first Protection and Indemnity Club 

was occasioned by a court decision in 1836, in which a shipowner's claim on his 

insurer was turned down because, according to the judge, a collision was not a peril 

of the sea, a decision which also led to the creation and application of the Running 

Down Clause in hull policies. In about 1850 to 1860, the early Clubs chiefly 

provided their members with protection against their liability for personal injury and 

1,ss of life and connected costs and expenses, as well as protection for that part of 

collision liability which was not covered by underwriters under the Running Down 

Clause. These and other liabilities, falling on shipowners under the laws of England 

during the years that followed, were covered under what later came to be known as the 

"Protection Class". 

124. The so-called "Indem.'1.i ty Class" came into being much later. The "Steamship 

Owners' Mutual Protection and Indemnity Association" was established in Newcastle-on-Tyne 

in 1874, after the attention o.f shipowners had been drawn to cargc: li3.bility by a court 

§/ For carriers' insurance protection provided outside the Protection and 
Indemnity Clubs see paragraphs 140 and 141, 



TD/B/c.3/120 
page 39 

decision (the "West Hope" case) wl".iich declared as null and void the very narrow 

limitation of the owner's ca.xgo liability in the contract of carriage. It is through 

the Carriage of Goods by Sea Act of 1924, that the Indemnity Class acquired the great 

importance it has to this day. 

125. In view of the fact that the bulk of protection and indemnity cover is placed with 

Protection and Indemnity Clubs in R'1.gland, this study mainl;y refers to she English 

Mutuals. However, it should be mentioned that the Protection and Indemnity Clubs in 

Scandinavia, their rules, practices and organization, are more or less, but rather 

more than less, modelled on the English. The same is true of the Clubs in the 

United States and Japan, although the latter's activities are limited to protection. 

Mode of operation of Protection and Indemnity Clubs 

126. Because of the mutual character of the Clubs, members are both insurers and 

insured. The relation between the Club and a member acting in his capacity of the 

insured is governed by the Rules, which are drawn up by the General Meeting. The 

Rules deal with the entry of ships by members, risks covered, exceptions and 

limitations. These contain clauses the equivalents of which are often found in 

conventional insurance policies. It should be mentioned that the Articles of 

Association, on the one hand, and the Rules, on the other do not very clearly draw 

the line between the rights and duties of the shipowners as members and as insured, 

a fact which is characteristic of mutual insurance schemes. 

12?. Compared to insurance companies Protection and Indemnity Clubs operate in quite 

different ways both in the field of premiums and in that of building up reserves. 

Instead of providing cover at fixed rates, the Clubs apply the system of "Calls". On 

the basis of its past experience, at the beginning of each business year a Club makes 

an estimate of the approximate requirements expected for claims, individual expenses 

and costs, as well as overhead charges. That total amount is apportioned between the 

mem'qers. In earlier days of protection and indemnity history, the allotment was made 

in equal shares per gross registered ton, but today the principle of individual 

underwriting is applied. Each member's share is called the "Advance Call" and must 

be prepaid. Subsequently, the Club may collect one or more "Supplementary Calls", as 

the management may think fit, on the grounds of the claims meanwhile reported and the 

estimated financial requirements for them. 

included in the estimate. 

Conditions of ~rotection and indemr.iity cover 

Claims not reported but expected must be 

128. The cover offered by Protection and Indemr..i.ty Clubs to their members - or in 

isolated cases also to non-members - is a wide one, applying to both Protection and 
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Indemnity Classes2/, It should be remembered that Wlder the Protection Class; cover 

is given for risks resulting from carriage of passengers, liabilities, cost and 

expenses connected with ships' crews and consequences of collisions. The Indemnity 

Class covers claims connected with carriers' cargo liability, as well as fines, cost 

or expenses arising from infringement of laws and regulations, such as customs 

ComparP-ri with the gTeat variety of cover provided by the Protection and 

Indemnity Clubs for all kinds of the shipowner's liability, cover for cargo loss or 

damage is only a minor part thereof. Bearing in mind the purpose of the present 

study, the rules which refer to cargo liability, are as follows: 

Liability for loss or shortage of cargo or other property 

Loss of cargo or other property intended to be or being or having been 

carried in an entered ship arising out of any breach by the owner or by any 

person for whose acts, neglect or default he may be legally liable of his 

obligation or duty as a carrier by sea properly to load, handle, stow, carry, 

keep, care for, discharge and deliver such cargo or property, or out of 

unseaworthiness or unfitness of the entered ship. 

Liability for damage to or responsibility in respect of carll:O 01: other property 

Damage to or responsibility in respect-of cargo or other property intended 

to be or being or having been carried in an entered ship arising out of any 

breach by the owner or by any person for whose acts, neglect or default he 

may be legally liable of his obligation or duty as a carrier by sea properly 

to load, handle, stow, carry, keep, care for, discharge and deliver such 

cargo or property, or out of unseaworthiness or unfitness of the entered ship. 

129. Furthermore, the shipowner is entitled also to recover the extra cost (in excess 

of the cost which would normally have been incu=ed by him under the contract of 

ca=iage) of discharging or disposing of damaged or worthless cargo, provided that he 

is liable for such cost and that he cannot recover the same through recourse from any 

other party. 

Exceptions and limitations 

130. There are, of course, a number of exceptions and limitations to the protection and 

indemnity cover. Only such exceptions and limitations as refer to ca=iers• cargo 

liability will be dealt with within the framework of this study. Here the most 

important prerequisite for cover is the incorporation of the provisions of the 

'1/ Some Clubs have abolished the distinction between the Protection Class and 
the Indemnity Class and offer instead a uni£ied cover, known as Class I cover. 
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Ha~~e Rules in the contract of carriage. Failing such incorporation, the Protection 

and Indemnity Club is liable only for such indemnification as would have arisen if the 

Hague Rules had been claused in the bi.'.ls of lading. The shipowner can, however, give 

notice in writing to the managers stating the te=s of the contract of carriage, the 

moment he becomes aware of his extendFd liability. This will then be insured by the 

Association, ,3. t +.he shipowner's ex:pens~;. 

131. There are further limitations in the case of cargo being shipped under a "Through 

Bill of Lading" and only part of the carriage is effected on the "entered" (covered) 

ship. A shipowner "shall be entitled to recover from the Association loss of or 

damage to or responsibility in respect of cargo or other property being carried by a 

means of transport other than the entered ship, for which the shipowner may be liable 

under a Through or Transhipment Bill of Lading or other form of Contract of Carriage 

issued for a carriage partly to be performed by an entered ship; but the Club shall 

have power at any time to prohibit, for use in any particular trade, any fo= of 

Through or Transhipment Bill of Lading or other form of Contract of Carriage under 

which the owner of an entered ship may become liable for loss of or damage to cargo by 

a means of transport other than the 'entered ship". 

132. Furthermore, for goods carried under an "Ad Valorem" Bill of Lading Jhe shipowner 

is not entitled to recover liability costs and expenses in excess of a maximum of 

US$ 2,400.00 per unit, piece or package unless the excess value is declared by the 

shipowner to the Club prior to shipment and the necessary particulars of the shipment 

given. The managers of the Club may grant such cover and effect corresponding 

insurance as they think fit, at the expense of the shipowner. "Ad Valorem" Bills of 

Lading are, however, rare. Shippers mostly ship their valuable goods as ordinary 

cargo without declaring the value to the shipowners. They take out a conventional 

cargo insurance policy declaring the right value including expected profit and expenses 

at destination. In faot, an insurance policy covering the full value of the goods is 

generally much cheaper than the loading for obtaining an "Ad Valorem" freight rate. 

133. The Rules concerning deviation are somewhat complex. Opinions vary on what is 

deemed to constitute deviation, but as a rule the shipowner will rely upon being 

covered if deviation is beyond his control. The most frequent reason for a deviation 

is the offer of a contract of carriage of goods waiting for shipment in a port off the 

shortest route. In this case, as indeed also in the event of a deviation not 

authorized by the shipowner, the latter's notification to the Club will restore his 

insurance protection, probably against payment of an insurance premium, or part thereof, 

at the managers' discretion. Shipment of cargo on deck without a corresponding remark 

in the bill of lading is deemed to constitute deviation in a number of countries. 
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134. It will have been observed that most of the above exceptions and limitations 

concern acts and omissions from which a qualified and conscientious shipo-wner would 

either abstain altogether, or notify his club. In most cases such notif.ication -

possibly against payment of, or participation in an insurance premium - will remedy the 

situation. There is broad scope for the managers' discretion in the settlement of 

claims, and +h<>y ,.,; 11 exercise their discretion wherever the event wi.derlying an 

exception or limitation was beyond the shipowner's control, or if the managers are 

satisfied that the shipowner acted or made the omission in good faith. 

the shipowner' s position appears to be strong. 

Deductibles 

In any event 

135. The Rules of all Protection and Indemnity Clubs provide for certain deductibles. 

Their rates vary according to the Club and according to the risk insured under the 

various clauses of the Rules. Higher deductibles can of course be agreed between the 

member and the underNriter in order to save part of the contribution or in order to 

improve the loss experience of the member. The deductible is the priority amount in 

excess of which the member is indemnified by the Club. Deductibles serve a double 

purpose. The Club, that is to say the community of members, wants to give the 

individual member only such cover as he really needs in order to be able at any time 

and in any circumstances to carry on with his shipping business. He shall not make 

claims for loss, liability, cost, or expenses which can never endanger his solvency no 

matter how often that happens. Secondly, the administrative expenses of the Club are 

to be kept as low as possible in the interest of all members, and the administration 

must not be encumbered with a very large number of small claims. 

Underwriting and rating 

136. In the early days of Mutual Protection and Indemnity Clubs, say a hundred years 

ago, until sometime in the first quarter of this century, shipowners operated comparable 

ships in comparable trades and everyone was more or less exposed to the same risks and 

liabilities. Each Club member, therefore, paid the same rate per gross registered ton 

and these contributions formed a fund to meet the expected total liabilities. The 

supplementary and final calls, too, were apportioned equally per gross registered ton. 

This system.' proved inadequate and no longer eq_ui table when shipping developed. Types 

of ships, their size and propulsion, their cargo and trade becaJlle much more diversified. 

The claims records of members began to show considerable differences and, last but not 

least, shipowners varied the terms of their coverage from the basic terms either by 

reason of deductibles or because they wanted ,:;o bear some of the risks and perils 

themselves. Individual underwriting and rating became necessary. 
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137. Meanwhile, competition on the freight markets and the need for more precise 

calculation required a certain change in the system of calls. Often both the Clubs 

and their members wanted to avoid the uncertainty of future calls. In some countries 

taxation may also have played a part. The present practice in some of the larger 

Clubs is to charge larger advance and correspondingly smaller supplementary and final 

calls. The advance call made on a member is to cover at least the routine claim 

likely tc be made by him, a contribution towards exceptional claims - exceptional in 

a.mount and nature - in respect of all the ships entered, towards reinsurance costs and 

towards cost of management, 

Claims 

138. Cargo claims are presented to shipowners almost exclusively by cargo insurers. 

Some writers speak of 95 per cent. This is due to the need for marine cargo insurance 

in international trade, particularly as regards the methods of financing imports and 

exports. The claims departments of insurance companies are better qualified to handle 

claims than most cargo owners, be they shippers, consignees, bankers, or other parties, 

who all find this service given by insurers extremely useful, They present claims to 

the insurance companies, receive payment relatively quickly and leave it to the 

insurance companies to fall back on the ca=ier under the principle of subrogation. 

139. It is only when a claim is likely to exceed the deductible that the shipowner will 

act upon instructions of his Protection and Indemnity insurer. If confronted with a 

potential liability claim that WQUld fall on his Club he is required by the Rules to 

consult with the managers without delay. If abroad, he will contact his Club's 

correspondents. The network of correspondents runs into many hundreds and no port of 

any importance anywhere in the world is without a correspondent. Once a member gives 

notice of a claim that goes beyond the daily routine or is likely to develop to a 

certain size, the Club takes over conduct of the proceedings. The bigger Protection 

and Indemnity Clubs have a large staff wholly concerned with assisting members. 

Depending on the merits of each case the claim is either settled, compromised, or 

defended in arbitration or in judicial proceedings. 

Carriers' liability cover outside the Protection and Indemnity Clubs 

140. Acting on a request from the French Government, the French market recently 

drafted two new insurance policies designed to cover the liability of shipowners ~nd 

marine cargo operators so as to make it possible for both groups to obtain, on the 

French market, the guarantee of cover for their respective public liabilities. 

policies cover most of the risks accepted by the Protection and Indemnity Clubs. 

These 
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However, it should be stressed that, contrary to the Clubs' practice of affording 

globally unlimited covers, the French market covers axe limited in value and might 

therefore not fully meet the requirements 0£ shipowners. 

141. A similar cover, based on protection and indemnity terms but provided by 

marine insurance 1.mderwriters at fixed premiums, has been ir, existence for many 

years in the United States of Am<:>r:Lca. HoweYer, the results of the few stock 

companies and of one large mutual which have been providing this protection and 

indemnity cover have not been very encouraging so far, and the bulk of the American 

shipowners' liability business is placed with Protection and Indelllni ty Clubs in the' 

United Kingdom. 
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CO-EXISTENCE OF MARINE CARGO INSURANCE ANil CARRIER'S LI.ABILITY COVER 

Respective roles of Property insurance and of liability cover 

142. Ll though both covers - one provided by marine insurers to cargo owners and· the 

other provided mainly by the Protection and Inde=ity Clubs to shipowners - concern 

cargo loss or damage, they are of a very different nature and serve clearly different 

purposes. Both are nevertheless essential. Without the former, shippers would be 

exposed to the danger of loss of or damage to their goods due to many fortuitous 

causes beyond their control and would be unlikely to find credit for their business 

transactions. Without the latter, shipowners would have to bear risks far exceeding 

their financial capacity and the shipping market would become so narrow that it would 

cease to play its role in world trade. Thus a certain "co-existence" of marine cargo 

insurance and of carrier's liability cover seems indispensable. This cc-existence in 

no way constitutes a duplication in cover or "double insurance", because two different 

parties are protected, one against loss of property and the other for professional 

liability. 

143. \!ithin the context of the present study, it seems important to emphasize some 

fundamental differences between property insurance such as the marine cargo insurance, 

on the one hand, and liability insurance such as carrier's liability cover, on the 

other. These differences are to be found: 

(i) in the relation between the insured party and the subject-matter that is 

exposed to certain perils; 

(ii) 

(iii) 

(iv) 

in the existence of a sum insured in property insurance, and of a limit 

of liability in liability insurance; 

in the rating or premium calculation; 

in the handling and settlement of claims. 

144. As regards marine cargo insurance, the subject-matter to be insured is well known 

to the proposer, who must have a legitimate interest in its preservation. The insured 

oa.rgo is adequately described, its value estimated, the perils to which it is exposed 

evaluated and a premium rate based on all the above factors calculated. In case of 

loss, the marine insurer will satisfy himself that the loss occu=ed and that it was 

proximately caused by a peril ins'tll'ed against. Payment of the claim will be made 

without undue delay, settlement having been negotiated between two parties - the 

insured and his insurer - who know each o_ther and who have .entered into business 

relations because they trust one a.~other. 
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145. The situation is quite different ir. the case of the carrier's liability cover. 

The carrier takes out a policy to prote,Jt himsel:t' against fina.ncial less if he has to 

pay indemnity for loss caused to goods transported by him, but in so doing he does not 

know who these shippers will be and Hhat property will be exposed to perils of loss or 

dam2ge throw;h his fault or negligence. Under these circumsta.nces no sum insured can 

be evaluated; instead, a so-called "limit of liability" m2,y be fixed, which is a 

difficult and sometimes ha,zardous decision. 

146. For the above reasons, rating in carrier's liability cover is a greater problem 

than in ~.rine cargo insurance. The uncertainty as to the nature of possible 

liability claims and of the amounts involved leads to hicher safety margins. In other 

words, while in marine cargo insurance the insured pays a premium for the exa,ct value 

of the subject-matter as risk, tl1e carrier's liability cover ho'.s to provide a 

sufficiently high global limit, and a correspondingly high premium has to be paid 

si!'.lply to cover the often remote cl:ance that an accumulation of adverse circumstances 

can lead to an extre.ordinarily high lia.bili ty claim. 

147. Claims in ca.rrier' s liability cover are always dealt with bet1,reen the shipper 

who suffered the loss, or his cargo insurer, and the Protection and Indemnity Club of 

the carrier. The Club, so to s9eak, steps into the shoes of the carrier claimed on. 

The question of goodwill does not come in, where two complete strangers have become 

antagonists, Nothing more and nothing less can be expected from the Club than the 

amount his client, the carrier, is legally liable to pay in damages - provided he is 

at all liable - and the amount the Club has to pay as an indemnity under its Rules 

e,nd contract. These two prerequisites for an indemnity ,-rill be very carefully 

examined by the Club. Questions of fact and of law are involved, and litigation is 

not infrequent if the loss suffered or the damage done is substantial and therefore 

is worth the cost and expense of a thorough investigation, including expert and legal 

advice. 

148, It should be recalled that the protection and indemnity cover is a professional 

liability insurance sui 12:eneris. In fact, although the shipowner receiires a liability 

cover for loss of or damage to any cargo he may have to carry, irrespectiYe of the 

unknown total value of cargo accumulated on his ship at a_ri.y given moment on his 

professional liability as ca=ier is clea.rly defined both qualitatively and 

qua,ntitatively, accordin,g- to the Hague Rules ap_plicatle in his case. The im::,act of 

these clear delimitations on the functioning of the Protection and Indemnity Clubs is 

of par2.mount im:portance. \Ii thcut such delimitations, tl1e Clubs could hardly proiride 

the cc1.rriers' liahili ty cover in such /3, simplified for!:!, but wo1.;.ld require much more 

sophisticated insurance institutions. 
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149. However, irrespective of the specL1l features of the pcotection and .indemnity 

cover - specific limits of liability due to the Hague Rules, and substitution of fixed 

premiums by the so-called "calls" - th,;, protection and indernni ty cover shares one 

fundamental characteristic with all other lia.bility insuxances; it cannot replace 

property insurance in providing absolt; e and unconditional security to the owners of 

the fr,OOds ~ to banks a.nd oi:hP1" ~,....o~ it: i r1 a+i +u+i '""ns as regards safe arrival 0£, or full 

indemnity for, lost or damaged cargo. As pointed out in Chapter I of this study, the 

bill of lading accompanied by a marine insurance policy constitute a necotiable set of 

documents representing the cargo to its full agreed value. No merchant or bank would 

be willing to acquire instead a pending liability claim with all its inherent 

uncertainties. 

Is there any overlaPPing- between marine cargo insurance and protection and 
indemnity cover? 

150. If both the cargo owner and the carrier are adequately covered by marine cargo 

insurance and by the protection and indemnity cover respectively, it may appear that 

there is some overlapping in the two covers. In fact, both cove:::-s seem to protect 

the interest in the goods on their way overseas, the former as a property insurance by 

indemnifying the respective ovmers of the cargo for loss of or damage to their 

property, the latter as a liability cover by making it possible for the shipowners to 

meet their obligations if and when recourse against them under their legal liability 

as carriers is talcen. 

151. In order to reply to the above question, a distinction must be drawn between 

formal and real risk bearing, e.nd reference made to the system of subrogation as 

applied in practice. It is precisely for practical reasons tlw.t the mo.rine cargo 

insurer formally provides a full cover "as if" the carrier's liability and the 

pr-otection and indemnity cover did not exist. Thus protected, the cargo 01-mer need 

not worry about the carrier's liability, his good or bad will, or even his solvency. 

He can negotiate his goods on the basis of the bill of lading and of the marine 

insurance policy and receive the agreed indemnity in case of loss or damage. However, 

should the carrier be liable for the loss or dalllage, the ce:rgo ouner then surrenders 

to his insurer - from whom he has received full payment for his claim - all his ri~hts 

vis-a-vis the carrier. 

152 .. The systtm of subrogation prevents ai-,y overlap in risk bearing because it 

precludes the cargo oimer from obtaining more than the full indemnity. Jmy cargo 

loss will be paid ultimately only once, either by the marine insurer or, if the carrier 

is liable, by him or his Protection and Indemnity Club to the e::tent of his liability. 
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It is only to that latter extent that the carrier buys the protection and indemnity 

cover co=esponding. to a. clearly defined. volume of risk beaxing. A.s regards. the 

marine insurer, although his cover is complete, in fact the risk bearing which it 

involves does not include that part of risk borne by the carrier's liability cover. 

1.53. The above facts of risk sharing are fully reflected in the rating of both the 

P.,-,n+.cr+.i cm ,,,.,rl Indemnity Clubs and the marine cargo insurers. .As already stated in 

Chapter III, rating in marine cargo insurance is based on past experience, and part 

of that past experience is related to recoveries of claims following recourses a€ainst 

carriers and their Protection and Indemnity Clubs. In other words, although the 

marine cargo polic;i,- may show a ver,1 extensiYe range of risks covered, the respective 

rating is based on the experienced net cost of this kind of cover after deduction of 

the usual recoveries from third parties. Thus, the fact that there is no overlap in 

the bearing of risks means that there is none in the premiums ~2id for cargo insurance 

and the protection and indemnity cover. 

154. An entirely different question is whether the present limits of the carrier's 

liability, as defined by the Hague Rules, are optimal from the point•of view of the 

aggregate cost of premiums paid for insurance protection, or whether l,y increasing 

or reduc,ing the carrier's liability ( which would automatically place a measure of 

risk bearing on the cargo insurer) a lower total cost could be obtained. This 
-~ 

important question will be analysed in Chapter VIII. 

Mechanism of subrogation 

155. Subrogation is not a subject of insurance alone, but it is met with Yery 

frequently in that field of economy, In insurance, it is defined as ·the right of 

the innurer to any remedies which the insured may have against others responsible for 

loss in respect of which a·claim has been paid. Subrogation is incorporated in the 
' laws of most countries. In insurance, the principle of subrogation is primarily 

c>.pplied to prevent the insured from obtaining more than a full' indemnity. The insurer 

tal,es the place of the insured. He is entitled to every right and remedy of the 

insured and his right is a twofold one: in case of payment of a total loss, the 

property rights to salvaged and/or reconditioned goods pass on to the insurer without 

an assignment; in any case, all rights to take recourse against the party liable 

for the loss or damage are also passed on to the insurer. 
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156. The insurer is entitled to recover only up to the amou."J.t which he has paid. Under 

the relevant legal provisions automatic subrogation applies only after payment of the 

loss. Therefore, if the insurer wants to dispose of the damaged or salvaged cargo, or 

to pursue a claim against a carrier before he has paid the insurance claim, he uill 

be given a letter of subrogation by his insw:·ed, or by any other beneficiary, 

empowering the insurer to file a claim against the third party in the beneficiary's 

name. The letter of subrogation contains an assierunent of all rights and remedies 

against such third party. 

157. In order to enable the insurer to make use of his rights of subrosation, the 

insured must make every effort to preserve his rights against third parties which a.re 

likely to be liable for the loss. In particular, his duty is: 

(a) to notify the carrier - on land or afloat - the port or customs authorities, 

and any other parties possibly re~ponsible, of the loss or damage which 

occurred; the marine carrier must be notified within the time limit 

specified in the bill of lading or charter party, and the inland carrier, 

·port and customs authorities within the period provided in the bye-laws; 

(b) to invite the carriers, authorities and others who may be concerned, to take 

part in a joint survey to be made by these parties c>.nd the insurer's claims 

agent, or his surveyor; 

(c) not to give clean receipts when the goods are in a doubtful condition; 

( d) ta serve the claim on the party liable, within the period sti:1ulated in the 

bill of lading, the waybill of the carrier, the laws and regulations, or 

other legal provisions applic'able in the particular country or pla.ce. 

158. £part from these specific duties, the insured has to fulfil the demands made 

under the principle of his obligation to avert or minimize the dame.ge, such as to 

give all information called for by the insurer, and to surrender to him all documentary 

evidence in his possession which may have a bearinz on the third party liability claim. 

If the insured renounces any of his rights against a third party, the insurer will no 

longer be under obligation to honour the insurance ~laim, but only, of course, to the 

extent of the amount he would have been able to recover from a third party if the 

claim of the insured had not been waived, time-barred or otherwise prejudiced. 

Problems related to recourse of cargo insurers a,c:clinst carriers 

159. When availing themselves of the.ix right of recourse against carxiers 1·or loss of 

or damage to cargo, marine cargo insurers are often faced with a number of problems, 

mostly related ta proving that the loss or damage wa.s sustained under circumstances 

ir,volving the carrier's liability. In this connexion the shipo1-mer and his agents 
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heve a.'1 enormous advantage over the cargo owner and his insurer, through having 

better access to the holds where the goods are stored; they can thus co=ect and/or 

conceal conditions which may have caused damage to cargo - such as water in the holds, 

improper stowage, holds in a state of disrepair 

whi te,,;ashing the shipll.end disclaiming liability. 

and then issue a cargo report 

160. The position of the carg-o 01,1ner a.TJ.d his insurer is much more diffisul t. In fact, 

their access to the ship is limited and in many cases they can only intervene after 

the cargo has been discharged, not to speak of cases where dame,ge is discovered only 

after unpacking of the goods at final-destination. In many countries, procedures 

are ver:;l slow, so that by the time surveyors are appointed it is often too late to 

carry out an investigation of the causes of damage before the goods are discharged. 

Furtherr.iore, in some countries there are conflicting local laws on the definition of 

when the ship's liability ends: is it when the goods leave the ship's tackle, or is 

it only when they a.re s2fely stored \-1ithin the facilities of the port? 

161. N-:,st bills of lading include a clause requiring arbitration and litigation to 

take place in the country of residence of the shipo,mer who issued the bill of lading. 

This clause creates a problem for local marine insurers, because arbitration awards 

and litigation expenses abroad are quite costly. Hence, marine insurers seek 

arbitration or litigation abroad only when the claim is large enough to warrant the 

expenses. The shipowner and his Protection and Indemnity Club are thus spared a 

great number of minor claims. 
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162. In the preceding chapter the question has been asked whether certain changes in the 

present level of liability of the carrier as regards cargo loss or damage might produce 

a drop in the aggregate cost of marine cargo ins=ance plus cover for liability related 

to cargo, whether provided by a Protection and Indemnity Club or by other liability 

insurers. In theory, such changes could vary between abolishing carrier r s liability 

altogether, thus making protection and indemnity cover redundant, and eA-tending 

car:rier 1s liability to the point of becoming an absolute liability, thus making marine 

cargo insurance unnecessary. It would seem, however, that both of these t-wo extreme 

solutions would i.~troduce considerable practical difficulties, so that the reallocation 

should be considered rather within the framework of "co-existence" of cargo insurance 

and protection and indemnity cover. 

163. Liability of the carrier cannot be abolished altogether for both ethical and 

economic reasons, From the ethical point of view, no society would ever agree to one 

of its :members being freed a priori from all consequences of faults, omissions or gross 

negligence committed inadvertently or even intentionally. As for the economic reason, 

the minimum of carrier's liability is the limit beyond which the shipowner loses 

interest in his claims record, that is to say when he becomes tempted to save cost and 

expenses by neglecting all measures aimed at loss prevention, The saving would hardl:1 

result in lower freight rates, but it 11ould certainly generate more frequent and higher 

cargo losses. The loss or damage occasioned ~' this neglect would constitute an 

inportant waste of goods and the cost would have to be borne by the consumer. 

164. The other extreme solution, that of abolishing marine insurance by extending the 

carrier I s liability in such a wa~, th2.t it becc1aes an absolute liability and covers all 

cargo losses, may see1;i more tempting, but this fii•st inpression would probably be based 

on a fallacy, namely the assumption that even in the case of an absolute liability the 

carrier will continue to cover this practically unlimited liabilit:· by joL1ing a mutual 

Protection and Indemnity Club operating on the lines described in the preceding chapter. 

In that chapte·r, however, a Harning was given that the protectio.1 and indemnity cover is 

a liabilit~• cover sui i::eneris, and that the viabilit:1 of the present Protection and 

Indemnity Clubs is due precisely to the substantially restricted scope of the carrier 1 s 

liability as defined by the Hague Rules. 

165. In fact, an absolute liability 0£ the carrier, leading to total abolition of' 

marine cargo insurance, would mean two things: 

(a) that all cargo loss or damage, due to an:, cause whatsoeve1· within or beyond 

the carrier 1 s control and responsibility, would be covered by his liabilit3,; 
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(b) that there would be no li.rnitations by amou,."lt, which means that the 

carrier would have to settle cl.aims for the full value of lost or 

damaged goods. 
It is important to examine the impact these two extensions of liability would have on 

the operation of the Protection and Indemnity Clubs and on the cost of their cover. 

166. As regards point (a), an extension of liability to cover all risks would inevitably 

change the entire rating system of the Protection and Indemnity Clubs, In fact, these 

Clubs today provide cover for risks over "1hich, in principle, the shipowner has some 

influence, hence the individual rating according to each carrier 1s claims records, "1hich 

prompts each shipO\.Jiler to try to keep his claims record as low as possible. Should the 

cover now be extended to include all other fortuitous and unpreventable risks - which 

are in general much more numerous and costly - individual rating would become alnost 

pointless and each shipowner would tend to lose interest in having a good clain1s record. 

A general deterioration in loss prevention would follow. 

167. Eoreover, the shipper, who would have passed on all liability to the carrier, would 

be less willing to incur expense on loss prevention because individual shippers would 

hardly receive any recognition for such points as good quali·.;y of merchandise and 

adequate pacld.ng. Under the new system many shippers would try to economize at the 

e:x:pense of carrier's liabilit-y cover, which would lead again to more waste and higher 

prices for the consumer, especially as many other shippers would, in order to compete, 

be ~Qmrelled to do the same. 

168. With regai:t.l to point (b), it should be borne in mind that in property insurance 

the sum insured correl:lponns exactly to an agreed value of the goods covered, while in a 

global professional liability insurance a limit of liability must be selected at a level 

high enough to cover possible accumulation of valuable cargo e:x:posed simultaneously to 

total destruction. As explained earlier, the element of uncertainty generally leads to 

much higher premiums. Furthermore, the use of modern vessels (container-ships, for 

instance) may, under a regime of unJjmit:ed liability of the carrier, lead to potential 

accumulations of cargo with such enormous liability amounts that even the largest 

insurance company, with its vast reserves, substantial solvency :margin, and world-wide 

reinsurance arrangements, might face difficulties in carrying such a heavy risk. 

169. It seems certain that the Protection and Indemnity Clubs, under their present 

specific structure based on mutualitsJ, would not be the proper institutions to cover 

the absolute and =l.iznited liabilit3, of their members for all the unknown goods 

accumulated on each of their vessels. Moreover, the Clubs would not be allowed by the 

insurance supervisory authorities to do so even if they wanted to, because by insuring 

de facto the property of the public at large (the cargo) under the new regime, they 
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would cease to serve a restricted group of members (the shipowners) and would thus lose 

their character cf private Clubs and become in fact full-scale insurers operating in 

property insurance under a liability malre-up, Consequently, all the rules and 

regulations of insurance legislation and supervision (in particular those concerning 

solvency) would have to be made applicable to Protection and Indemni t~, Clubs, which 

would be forced to tal.:e over the functions of i ns1.i.rance companies, and the entir·e reform 

aimed at eliminating marine car110 i,psuranc~ would result in its being replaced by a mare 

expensi'\"e and less satisfactory extended liabilit:y insuran~ operated by a few very 

large insurance companies. such a concentration would be particularly detrimental to 

the interest 0£ the developing countries. 

Insured bill of lading 

170, The above reasoning is con.firmed ~J a recent experiment undertaken ~r a certain 

nUJD.ber of carriers, who recognized the impracticability of any substantial e;::tension of 

their liability within a protection and indemnity cover and resorted to the opposite 

solution, that ef buying on the traditional insurance market (through a grouping 

including LJ..03rd r s and company underwriters) a package cover for hull, Llachinery, 

containers, ~C!, various interests ashore illld their liabiJi tv. As regards cargo, 

what the carriers concerned bought was a conventional cargo (property) insurance of the 

"all risks" type with all necessary additional clauses (war, riots, etc.) and the usual 

exclusions (such as inherent defect in quality, vice of cargo and delay). The limit of 

the cargo cover 11per ship I s bottom" was six million pounds sterling. Their liability 

cover was based en the H.'.gue Rules, 

171. Thus covered, th:e carriers concerned were able to issue an "insured bill of lading 11 , 

which they proposed to banks and financing institutions as a negotiable document replacing 

both the conventional bill of lading and the accompanying cargo insurance policy, The 

purpose of this solution was twofold: first, to reduce expenses by eliminating 

recourses and litigation on carrierrs liability, the cargo and the liability insurer 

being one and the same; secondly, to solve a certain number of its specific problems 

related to multi.modal container traffic, In fact, the initiators of the insured bill of 

lading were mainly operating in multimodal container transport. The experiment presents 

some interesting aspects of the problem of cost and e:i.'l)enses which will be w1alysed in 

the following paragraphs, 

172, As regards the conventional transport of goods under an insured bill of lading 

scheme, the question arises whether the hoped :for savings in settling claims would 

really materialize ·a.,d if so, whether they would be large enough to compensate for 

certain other disadvantages, From the carrier 1s point of view and that of his insurer 

(who is no longer insurer of the cargo owner), the savings in the settlement of claims 

would appear to be considerable, First, there would be no recourses against the 
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car-riers, since clai~s would in any case be paid out of the same pool. Secondly, there 

would be no further need for adjustments of 11general average", the hull and cargo 

insurer being one and the same, Everyone must readily agree that measures aimed at 

eliminat;ng or restricting general average would contribute considerably to reducing 

costs. 
173. However, from the cargo o,mer I s point of view things look a little different. By 

losing all direct contacts with the insurer (although, ultimately, he has to pay the 

cargo insurance premiUlll, included in the freight), the shipper would tacitly accept that 

the great majority of claims would be settled under the cargo account, even when the 

shipowner would have been normally at fault and professionally liable. Such a 

development would tend to have si.i.7ilar effects to those described above, admitting the 

assumption of abolishing carrie:;:- 1s liability altogether, a possibilit:, rejected as 

unethical and uneconomical. In the case of the insured bill of lading, abolition of 

carrier 1 s liability would appear less e::ctreme, but in practice an agreement between the 

carrier and his insu:cer to put iilost clair.1s on the cargo account rather than the 

liability account would have essentially the same effects. 

17 4, Furthermore, under the traditional regime where the cargo o,.mer is also the policy 

holder, he chooses his insurer, settles with him all claims (including those with 

recourse against the carrier), receives more favourable terms if his claims record is a 

good 011e, and can adapt the insurance cover to his specific requirements. Under the 

i11sured bill of lading scheme, the cargo owner enjo~rs none of the above advantages: 

first, the carrier chooses the insurer; secondly, the shipper himself must handle all 

his claims settlements; finally, within the carrier r s pac!:age cover the shipper I s good 

claims record is not taken into consideration and the cover itself is a uniform one, 

possibly too broad or insufficient for the particular type of goods transported. 

175. In connexion with the shippei• 1 s disadvantages rn.entioned above, a proposal was made 

that the insured bill of lading should remain optional for those shippers who wish to 

make use of it, and that other shippers should continue to buy marine cargo insurance 

themselves under the traditional regime of separate co-e::istence of cargo insurance and 

carrier 1s liability cover. From a technical point of view, this solution is a most 

impractical one. In fact, nothing is more dreaded by insurers than the following 

adverse selection: under an optional insured bill of lading schene, shippers with good 

claiu1s record would insure thsir risL:s separately and the shipO"wner would have to accept, 

in his package cover, all the rejects; rates would soar and the package deal uould 

become ii,rpracticable. 

176, Last but 11ot least, entrusting carriers with purchase of the entire insu1~ance cover 

for cargo loss or damage - and bearing in mind that the majority of shipo1mers are from 

a few developed market econoLJY countries - would result in a further concentration of' 
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lilB.J:'ine cargo insurance in the hands of the insurance markets of the developed cou.'ltries 

concerned. Such a result would be harmful to the emerging insurance markets of the 

developing countries and would clearly be at variance with recommendation 42/III adopted 

~' the third Conference (Santiago, Hay 1972), according to article 1 of which 11developing 

countries should take steps to enable their domestic insurance markets to cover in these 

:markets - taking into account their national economic interests as well as the ir.sured 

interests - the insurance operations generated by their economic activities, includin.-i­

their foreian tr~, as far as is technically feasible". 

Specific liabilitv problems of container traffic 

177, As me11tioned above, the main reason for the 196G proposal to introduce the insured 

bill of lading was the desire to solve some specific problems related to the multinodal 

container traffic, The promoters of the insured bill of lading scheme were i11 fact two 

large container operators of powerful shipping lines interested in container traffic 

between· Eu:cope and Australia. The use of a "Combined Transport Bill of Lading with an 

Insurance Certificate" - ,1hich was the official name of the proposed docuuent - was 

meant to rationalize the clerical work in container trafi'ic. It was also meant to solve 

the problem of 11claused11 documents when containers moved from one carrier to another, by 

eliminating the need to blame one specific carrier for loss or damage found when 

containers were opened at destination, 

178. The latter problem is a real one. In combined multlilodal transport, recourse 

against individual carriers is in many cases iL1possible because of the difficulty of 

ascertai."ling in whose hands and through whose fault the loss or damage occurred. f.s is 

only natural, each carrier tends to deny respo11sibili VJ; furthermore, since the li.Ti ts 

of liability by anount are so different for road, train and sea tr2,.nsport, the shipper 

and his insurer cannot be indifferent as to ,1ho in the combined transport is going to 

be made liable and pay the claim. 

179, The way in which the aforementioned container operators proposed to solve this 

problem under the insured bill of lading scheme was to provide an "all risks" warehouse 

to warehouse insurance cover through their package deal, including the preliminary 

voyage and an additional inland voyage in the country of destination ey a suitable 

conveyance, The carrier's level of liabilit~•, fL~ed within the package deal, would no 

longer concern the shipper. The container operators being shipowners, their insurers 

could, if they so wished, take recourse against the other carriers in cases where the 

liability of those carriers could be easily established, but this again would be of no 

concern to the shippers, not even to the fully insured shipowners, although it might to 

some extent affect the cost of the shipowners' liability cover within the package deal, 
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180. Dy prcposii1g the insured bill of lading scheme for mul timodal container traffic, 

the operators in question had, as staL:ld above, some very good arguments in their :favour. 

Nevertheless, their proposal was declined bJ the British Slippers I Council and by the 

largest shippers concerned, on grounds ver'J similar to those given a.bove in connexion 

with conventional t:c·ansport of goods by sea. '.['he shippers concerned declared that the:' 

had ri1orc! favourable L;.su:ca.i.~ce arrange1:1e11ts o:f their own, their main adva....11tages being 

lower prer.ium rates and the direct contact between the shippers and their marine 

insurers. The British Shippers 1 Council rejected the proposal because many of its 

members objected to making the inclusion of cargo insurance in the bill of lading 

compulsory, instead of leaving the decision to the shippers. On the other hand, a 

package cover provided to the shipowners and including hull, carriers I liabili t:r and 

cargo insura..'1.ce - the latter only on an optional case-to-case basis - was not acceptable 

to the insurers for sound technical reasons of adverse selection, already e;:plained 

above. 

131, Rejection of the proposal of an insured bill of lading has not brought a solution 

to the specific insurance problems of container traffic operators and insurers any 

closer. As regards the shippers, owing to the fact that the marine insurance market 

provides t:,em with cargo insurance cover from warehouse to warehouse, the situation 

created by multimodal container tra:ffic is not a matter of major preoccupation to then. 

It is true that the shippers may face an increase in cargo premiums caused .by additional 

difficulties met with by their cargo insurers in recovering claims attributable to the 

liability of any of the carriers participating in the multimodal transport; however, 

this increase is not large and is amply compensated by a decrease made possible by 

reduced cargo. loss or damage occurring through better protection of containerized goods, 

especially when containers are used in the warehouse-to-warehouse ~Jstem, that is to 

say in cases.where the goods are put into containers in the warehouse of the sender and 

are discharged in the warehouse of the consignee, the containers reraa.ining unopened 

during the journey. 

1G2. Since the whole problem of intermodal transport of goods is being examined at 

present by an Intergovernmental Pre;:,arator: Group with a view to preparing an 

international convention, the ii1sura.nce aspects of container tra:ffic are adequately 

dealt with by the Group. In order to avoid duplication, the reader is referred to the 

L'1tergoverr..:mental PreparatoI"'J Group I s work prograr.l!lle and container tra:ffic problems 

uill not therefore be dealt with fm:ther in the present study. 

F'a.rtial rei:rision of carrier r s liabi 7 i ty re,q:ime 

183. None of the radical solutions analysed above (complete abolition of the carrier 1s 

liability, its extension to becc,l"'_e an absolute liability, and tl:e L'1.sured bill of' la.ding 

schen:e) seem to meet th<=t 1:asic- requiren:ents of shippers, carriers aud other parties 
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involved in international trade, This f'act leads us back to the existing system of' 

co-existence of' cargo marine insurance taken out by the cargo owners and the protection 

and indemnity cover provided to the carriers. Within this system, it is worth e:xamil'..ing 

whether some partial reallocation of' ris.:s and duties would improve the services and/or 

reduce the aggregate costs. 

184, Here again, we ha,re to consider possible changes under two main heeJUngs: 

(a) an extension of' the scope of carrier 1s liability as regards risk bearing; 

(b) an extension of' the limitations by amount of carrierrs liability. 

In theory, a third point might be added, nSlllely the problem o:t: the onus of' proof', but 

in practice this problem is closely connected with point (a) above and has to be dealt 

with under the sSllle heading. 

185. As pointed out in Chapter V o:t: the present study, the catalogue of' explicit 

exonerations of the carrier's liability contained in the Hague Rules comprises three 

kinds of' exoneration, nSlllely cases of' loss or damage caused by perils o:t: the sea and 

other events clearly beyond the control of the shipowner and his staff, cases of loss 

or damage due to acts or omissions of the shipper and his agents and, :t:inally, cases of 

loss or drunage related to errors in navigation or in the management of the ship, and 

f'ire on board. It should be borne in mind that in all these cases the shipowner is 

exonerated £ram liability unless the shipper or his insurer prove that loss or damage 

was actually caused by his fault. 

186. Taking into account all the argu.'11.ents considered so far in the ~resent study, it 

will be agreed that the optimum level of liability for a carrier is the one uhere he is 

fully liable for cargo loss or damage due to causes within his· control, and :t:ree of 

liability for causes beyond his control. L~ fact, moving away from this optinum level 

in any direction would diminish the carrier's eagerness to prevent losses, either 

because he would not be liable even when at :t:ault, or because he would be liable 

anyhow, whether the fault was his or not, 

187, By applying the above rule of an optii~um level of liability to the catalogue of' 

exonerations contained in the Hague Rules, it becomes evident that the exonerations 

referring to perils of the sea ai1d other f'ortuitous causes, as well as those related to 

acts and omissions of the shipper and his agents, are fully justified. On the other 

band, nautical errors a."l.d fire on board are more o:t:ten than not well within the control 

o:t: the shipowner and therefore exoneration a oriori does not seem logical. A revision 

o:t: the Hague Rules with a view to improving the· situation as regards carrier r s liability 

connected with nautical e1°rors, fire on board, and some other exemptions is now under 

way, In £act, a new draft convention governing the liabilit:· o:t: carriers for goods 
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which they transport b-y sea has ei!lerged from four years of work by a United Nations 

group. It will be presented to the. lJnit,3d Nations Commission on International Trade Law 

in ~!arch 1976, allowing time for Goverrunents and organizations to submit comraents in the 

interim. 

188. Hith reference to point (b) in paragraph 134 regarding an e:ictension of the 

limitation by ar,:ount of the carrier I s liabili t~,, t110 things should be borne in :mind: 

first, the Visby Rules (see end of Chapter V), if ratified, would already introdi.;ce a 

considerably higher limit of liability by a,11.ounts which, in addition, would be unii'orn 

in all countries; secondly, it is open to shippers, even under the present regime, to 

declare the full value of their consignm.ents and have the carrier 1s liability extended 

to that amount. Shippers hardly ever make use of that possibility simply because they 

prefer to insure the full value of their goods under a cargo insurance cover, the 

prernillin for such cover being cheaper than the increase in freight charges when these 

charges are calculated by the carrier not in ter□s of weight or space but of value. 

139. In conclusion, while it seems absolutely necessary to create a clear pattern of 

shi~Joimer I s liability both easily applicable and reducing litigation to a :m:inimUlll - as 

regards the ai,,ounts of carrier 1 s liabilit;y per package, unit or kilo - there is no 

need to introduce limits which would be higher than the real value of the ordinary 

cargo, Ls already explained in other chapters of the present study, liability 

insurance cover provided globally for a relatively high total amount is generally more 

e:::pensive than property insurance cover for the exact value of each individual 

consignment. Hence the need to maintain the global liability 11per ship 1s bottom" 

within reasonable insurable lir.iits. By doing so, the aggregate cost of cargo 

insurance, plus carrier 1s liability cover, reaches its most economic level. 
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190. The economi~s of most develop.ng countries depend heavily on foreign trade. 

The pattern of these economies is based on the production and export of a limited 

number of specific raw materials - such as cotton, rubber, sugar and minerals - and 

on the import of all other products, including foodstuffs, clothing and machinery. 

In spite of many successful efforts to1,ards diversification on the one hand and 

industrialization on the other1 the degree of dependence of most developing countries 

on imports from abroa;:: for the bulk of consumer goods remains very high, In or-d.er 

to be able to finance these imports, the developing countries must intensively 

promote the export of their ra11 materials. 

foreign trade figures. 

This situation leads to very high 

191, Transportation of goods from and to most develoying countries generally involves 

long sea voyages during which the goods are exposed to considerable perils, Marine 

cargo insurance cover against the economic consequences of loss of, or damage to, 

the imported and exported goods represents an important expenditure and should 

therefore be considered by insurance markets of the developing countries as a 

potentially very promising class of insurance business. However, only a feu 

developing countries have succeeded so far in insuring locally a substru1tial part of 

their foreign trade. 

192, This negative state of affairs is due to various factors, often historically 

connected with the pattern of international trade during the colonial period when 

marine insurance was considered part of the services (such as banking and shipping) 

that were closely associated with the main developed markets and essential to their 

smooth functioning, It was only natural, therefore, that these developed markets 

should have provided all the services necessaIJ• for trading. Techniques, policies, 

conditions and practices were thus !:lstablished according to the needs of the countries 

concerned and under their particular legal systems. 

193. l~batever the historical reasons, the fact is that marine cargo insurance 

evolved from old traditions into a somewhat complex class of insurance, which 

required a high degree of specialization and considerable experience. Many countries, 

even among the developed ones, h2cve not succeeded so far iJ.1 establishing true nc1.tional 
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marine insurance markets and continue to depend heavily on a few large marine 

insurance centres. In this connexion a s,;ilf-perpetuating s::..tua.ti.i-n (vicious circle). 

can easily arise, owing to the fact that a local marine insurance market receiving 

only a very limited volume of cargo business cannot provide adequate cover and 

satisfactory ser-vi.ces 1 while the inability to provide such cover and services may 

prevent a more substantial volume of marine insurance business from coming to this 

market. Such a phenomenon is very common in insurance, the technique of which is 

based on the theory of large numbers; unless an insurer succeeds in establishing 

a relatively large portfolio of homog~neous risks in a given class of insurance 

he can hardly be expected to operate adequately in this class. 

194. But uhy do traders in developing countries tend to take their marine cargo 

insurance abroad? Until relatively recently one of the typical features of the 

insurance markets in many developing countries was the predominance of foreign 

insurers 1,ho were represented, in these countries, by a large number of operc:.ting 

units compared with the volume of business available in these markets. Besides 

their commercial activities, L~port/export trading firms owned by foreigners acted 

as agents of foreign insurance companies. In many cases, these agencies started as 

"house agencies", dealing only with the cover of their own trade; but as there were no 

lat-is or regulations requiring the placing of insurance risks in the local markets, 

some of these agents went on writing general marine cargo insurance risks for the 

direct account of foreign insurance head offices, without constituting any local 

portfolios, This behaviour largely explains the small volume of marine business 

which was written in most developing countries. 

195. The change in the political and economic status of' developing countries 

has been followed by a trend towards promoting local insurance markets and setting 

up domestic insurance institutions or companies to carry out the coverage of local 

risks. In several cases this trend led to regulations aimed at the limitati'on of 

the operations of foreign insurers, or even their complete exclusion from the local 

market. In markets serviced exclusively by domestic insurers, there ma;y- exist 

several national companies (private, State-owned, or both) or a single institution 

(State monopoly). Marine cargo insurance business,is carried on, in principle, by 

most domestic insurance companies transacting general insurance business. In 

developing cou..~tries, insurance companies dealing exclusively in marine insurance 

are practically non-existent. 

196. Yet a number of factors inherent in the structure and the modus oper~ndi of the 

insurance industry in dev~loping countries cause most merchants to take out marine 

insurance abroad. As suggested in paragraph 193, those negative factors stem mainly 
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from the lack of a sufficient volume of business, which is in turn a reflection of 

the preponderant position held in that business by traditional insurance markets. 

The negative factors mentioned are thus both the cause and the effect of a distorted 

situation in many developing countries which the countries concerned are trying to 

correct. It is useful therefore to attempt first to single out these factors. 

197. First, the international marine insurance mc:.rkets c:.vail themselves of experienced 

and technically qualified underwriters ;;ho have a thorough knowledge of the nature 

of the perils and risks to which goods in transit are exposed. This lmowledge and 

experience enables them to determine what sort of cover is most suited to each type 

of trade. Such knowledge and experience is not available in the domestic insurance 

markets of most developing countries. This assertion, however, calls for a 

clarification: obvicusl3• skills can only develop when professional opportunities are 

available to technicians. It is therefore true to sa.y that the lack of skills and 

technical know-how is a result of the weaknesses of the markets rather than the 

other way round. 

198. Secondly, as the volume of marine business 11ritten in the insurance markets of 

developing countries is comparatively small, there is not a sufficient spread of 

risks; furthermore, the expenses of small portfolios are relatively higher. As a 

result, local marine markets in developing countries are often compelled to quote 

higher premium rates than those offered by the international markets. A1iJ lower cost 

is an important factor determining the attitude of the exporter or the importer, 

preference is given to the market which offers lower premium rates, 

199. Thirdly, as a large proportion of marine cargo risks sometimes involves 

substantial values, .-rhich are frequently subject tc accumulation aboard vessels, 

at terminals, or in warehouses, local marine markets find it difficult to cover 

them, because of their restricted underwriting capacity. International markets, 

with their vast underwriting limits and their extensive business links with 

·other insurers and reinsurers c,c,n 1 r,n the oth,,r hand, absorb such high values, 

e;apaci t;y b-:iin6· no problem. 

200. Fourthly, international marine cargo insurers differ from local marine markets 

in developing countries in that they dispose of a wide net.-:ork of expert loss 

adjusters, ca.pable of offering adequate services 1-1i th regard to claims settlement. 

l!ioreover, international marine insurers ml'l.intain close relationships with the best 

legal and banking services, factors ~1hich are vital for prompt and speedy settlement 

of claims. Insurers in developing countries often lack some of these facili ties 1 

a situation which may result in delay in the surveying and settlement of claims. 

The prompt settlement of claims is 1 of course, a vital factor in insurance. 
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201. Finally, the major- consideration when taking a."l insurance cover is the certainty 

of being indemnified promptly in case of loss. Owing to the currency situation in 

many developing countries, the mobility of funds has not always been guaranteed. 

This is one reason why importers and exporters in developing countries are tempted to 

take out marine cargo insurance abroad. Due to this same currency situation, 

furthermore, many insurers in developing countries cannot issue insurance policies in a 

foreign currency. Since the majority of foreign trade contracts are dra;m up in 

terms of foreign currency, it is natural that trade partners prefer to get covers in 

these currencies to facilitate replacement in case of loss. 

202. As stated above, the insured in developing countries tenet to seek cover abroad 

mainl;;r for reasons closely linked with the situation mentioned in paragraph 193; 

in other words, they are the consequence rather than the cause of the fact that an 

insufficient volume of marine cargo insurance business is placed on the national 

insurance markets of the developing countries. Should a developing country succeed 

in breaking the vicious circle and secure for its national marine insurance market a 

constant flo1-, of a large volume of business namely, the bulk of the cover for a 

considerable volume of foreign trade - this market would gradually overcome:! its 

tradi tianal wea.:a:iesses and develop into a stable marine insurance market providing 

both adery_uate caver at fair prices and satisfactory services to users. 

203. Obviously such a fundamental change in marine insurance cannot be achieved 

Hithou:t same major changes in the traditional patterns of foreign trade. As was to 

be expected, resistance ta such changes developed initially. Fortunately, the large 

international insurance centres have recently accepted the UNCTAD thesis that 

developing countries should, among other things, promote their domestic marine insurance 

markets, recognizing that a certain protection of emerging local industry is 

warranted if imposed an a temporary basis. Leading representatives of the above 

international insurance centres have furthermore agreed that in the long run, the 

wider the spread of fully developed reliable marine insurance markets, the better will 

the interests of the users be served, and this can only improve the flaw of 

international trade provided, of course, that each of these new markets develops 

properly, acquires the necessary expertise and experience and reaches a size t·,hich 

makes marine cargo insurance operations technically safe and economically worthwhile. 

Trade uatterns affecting the marine cargo insurance business 

204. In principle, where and by uham an import or e::port of goods is insured 

depends on the kind of trade contract used., The ccnditicns of the cc~tr~ct of sale 1 

or in their absence the corresponding laws, establish not only the liabilities of the 

pa.rti.;,s involved but alsc their rights. Among other things, the insur~ble interest 



TD/B/C.3/120 
page 63 

of the contractors at various stages of the transaction can be determined on the basis 

of such a contract. It is of particular importance to the marine insurer to know 

exactly when the ownership of the goods passes from the seller to the buyer, because 

in the event of loss of or damage to the goods it is essential to establish which 

party must bear the loss and be indemnified according to the provisions of the 

insurance policy. 
205. In Yiew of the cornplica ted nature of the task, no attempt wL:.::. be made in the present 

paper to analyse the main principles of the various laws which deal with the problem of 

ownership. Suffice it to say that while under Roman law the ownership is transferred 

at the moment of the signature of the contract of sale (perfecta emptione periculum 

ad emptorem), under Germanic law the o,mership is transferred when the goods are 

delivered. The British Sale of Goods Act, 1893, follows the Roman law. In section 32 

it provides that: "l,nere, in pursuance of a contract of sale, the seller is 

authorized as required to send the goods to the buyer, delivery of the goods to a 

carrier, whether named by the buyer or not, for the purpose of transmission to the 

buyer is, Prima facie deemed to be a delivery of the goods to the buyer.,,. W 
206. Quite apart from the provisions of the various laws, the parties in a contract 

of sale may, however, determine special conditions, that is to say special terms of 

sale, some of which have been standardized and become recognized internationally, 

In this connexion, the UTCOTERMS 1953 of the International Chamber of Commerce, 

codifying and interpreting the main terms used in foreign trade, play a preponderant 

role. As regards their effect on marine insurance, the Incoterms may be classified 

into two groups, namely those where insurance is bought by the seller 

(e.g. C.I.F. 1 Ex-Ship,) and those i-1here it is bought by the buyer of the goods 

(e.g. F.O.B., C. & F., F,A.S.,). For the purpose of the present study, it is 

sufficient to explain briefly the two main cases in each group, namely the C.I.F. 

and the F.O.B. terms, since the effects of the other Incoterms as regards insurance 

are bound to be similar either to C.I,F. or to F.O.B, terms, 

207, 'C"nC:.0r thG r,,I.:~. rules, the seller must contra.et for the carriage of goods 

to the agreed port of destination and pay the freight and load the goods on board the 

vessel at the port of shipment; he must also contract and pay for the insurance cover; 

thereafter the buyer must bear all risks until the goods arrive at the final 

1]/ Victor Dever "A handbook to marine insurance", London, 1962. 
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destination point. In other Hords 1 u..-ider C.I.F. rules, the seller's responsibili t;T 

ends when he has delivered the goods on board the ship and from then on they travel 

at the buyer's risk, although the seller is responsible for the payment of freight 

and the marine insurance premium. Althou.?,'h no specific provision is made in the 

Incoterms as regards the transfer of c;mership1 it can safely be inferred that it 

either happens ,1he11 the seller leads the goods on board the vessel at the port of 

shipment and receives the bill of lading,, or when he delivers this bill of lading 

to the buyer. It should be noted that the two concepts of the transfer of the risk 

and of o,mership are not identical, 

208. It therefore follows th.:::.t from the point of vie1•, of risl< be.:::.ring '::r.crc is no 

fundamental difference between C.I.F. and F.O.B, terms. In the latter, the 

responsibility of the seller ends at exactly the same point, namely when he has 

delivered. the goods to the shipo1-mer ,rho was designated (end pa.id) by the buyer. 

The fact that under the F.O.B. terms it is the buyer who is res::ionsible for 

contracting (and paying) for carriage of the goods and marine insurance in no way 

alters the position as regards transfer of the risk and of 01-mership. Both under 

the C.I.F. and F.O.B. terms it is invariably the buyer who bears all the risks 

from the time the goods pass the ship's rail at the port of shipment, 

therefore have the right to choose his insurer in both cases. 

Insurance of imported. ~ood.s by the buyer 

He should 

209. The principal parties usually involved in an import transa.ctioll and having an 

interest in insuring the imported goods a.re the foreign seller, the domestic buyer 

and, where applicable, the ba.nlcs or other institutions financing the transaction. .A.s 

regards the buyer, it stands to reason that whenever the domestic insurance market 

is able to provide locally adequate marine insurance cover at a competitive price 

and with good servicing, he is interested in purchasing this cover on his own market 

from an insurer known to him and. from whom he may expect a prompt and proper settlement 

of claims. In other words, it is in his interest to choose F.O.B, or C. & F. terms. 

210. In principle, a seller should not have any objection to selling F.O,B. 1 

especially when the arrangements for payment a.re on the basis of a letter of credit 

or against delivery of documents. The situation may be different in cases where the 

seller, although not responsible for the goods after their delivery F.O.B., may fear 

that in case of loss of or d~~age tc the goods a.~d failure of the buyer to meet his 

obligations, the recovery of the price may be prejudiced. Problems of exchange 

control in the buyer 1 s country ma.y ,:i.lso affect the seller's 9osition. However 1 all 

these problems can be solved. The insurance markets already provide special policies 

designed to meet any specific additional requirements of the seller without overlapping 
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The seller's 

bankers will also be satisfied if his insurance needs are adequately met. 

211. It is historically correct to say that the F,O,B. contract was formulated as 

an instrument of international trade at an earlier date than any other type of 

contract. It seems natural that such a contract might have been most suitable to 

the seller duriI".g the late eighteenth and early nineteenth centuries when regular 

shipping lines were not yet established and such modern instruments as telegraph, 

radio and postal services, were not yet developed. However, as regards developing 

c•untries, most of which were colonies or semi-colonies at that time, all their 

imports used to be arranged on C.I.F. terms, for the simple reason that they did not 

have their own shipping and insurance services and had to rely entirely on the services 

provided by the metropolitan countries. Under present conditions, the developing 

countries should endeavour to alter the situation and enable their markets to provide 

marine insurance cover for their imports. 

212, As already mentioned above, the principle of the protection of an incipient 

industry in a young and rising nation is generally accepted. The superiority of one 

country over another in a branch of production often arises only from having started 

sooner. This is indeed the case in the international marine insurance markets, 

where some nations have had the opportunity to build up their markets much earlier 

and to acquire broad skills and experience in this field. Plans should be formulated 

and implemented to move the emerging marine insurance markets of developing countries 

towards similar efficiency, to service the insured and to support their national 

trade. Suggestions on how this should be done will be discussed in the next chapters 

of the present study, 
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Chapter II 

PROMOTION OF MARINE CARGO INSURANCE 1'-TA.BKETS THROUGH REGULATORY MEASURES 

Regulatory measures in general 

213. As shown in the preceding chapter, the main obstacle to the sound development of 

~arine cargo insurance markets in many developing countries is the lack of a substantial. 

volume of marine insu:rance business covered in these markets, Lack of expertise, 

inadequate rating and insufficient servicing should be considered as effects rather 

than causes of the above situation. Nevertheless, since causes and effects tend to 

create market conditions which block further development, the marine insurance markets 

of most developing countries can hardly be expected to find their way out of this 

situation unless some effective measures are taken at the national level, involving 

appropriate regulatorJ action by the authorities concerned. 

214. Recourse to re@1latory measures is a more or less currenc practice in insurance. 

In fact, insurance legislation in many countries, both developed and developing, 

stipulate that in most main classes of insurance domestic risks must be insured in 

the domestic insurance market of the country concerned and cannot be taken out to be 

insured directly abroad. Exemptions from this rule are often granted in cases of 

risks which cannot be insured locally, as well as for reinsurance operations in 

general and, quite often, for marine cargo insurance. As regards the latter, some 

countries believe that the traditional notion of a domestic risk does not fully apply 

to goods in transit, since the perils involved are neither restricted to a specific 

place, nor do they concern a single nation, several places and interests being 

involved in international transactions such as imports and exports. Furthermore, 

some developing countries, depending heavily on their foreign trade with developed 

countries, are very hesitant to take measures directed at changing current practices 

in marine cargo insurance, for fear of impairing their foreign trade in general and 

their exports in particular, 

Measures aimed at insuring imports in the local market 

215. In the case of exports, ther1:! may be valid legal and economic grounds for 

rejecting the principle of regulatory measures by the exporting country, The 

situation is basically different for imports where, as was shown in the preceding 

chapter, it is invariably the importer who is the owner of the goods from the moment 

they are loaded on board the carrying vessel, and it is the importing country which 

pays the premium of the cover, whether or not such payment is reflected separately in 

its balance of payments. Even in cases where the foreign exporter is fo=ally 

responsible for providing insurance cover, namely under a C.I.F. contract, the 
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shipment represents a national risk for the importing country to the extent that its 

cost is included in the C.I.F. price of the commodity and, consequently, is ultimately 

paid by the importer, Hence, many developing countries consider that the basic 

principle of insuring national risks in the local market should apply in the case of 

imports. 

216- I.t is true, however, that the legal ari .. d .::af'>n\'\f'\m-i,.... ir ... terpretaticn of tha question 

of nationality may sometimes lead to uncertainty. Developing countries should 

therefore make it clear, in their insurance regulations, that the latter prevails 

over the former. This principle may be laid down in different ways, depending 

mainly on the extent to which developing countries wish to enf'orce it. The 

following paragraphs will describe the three most collllllon systems available to these 

countries, a number of which have already adopted them. The impact of these 

regulations is illustrated by the fact that in the developing countries which require 

local insurance of their imports the marine premium ranks first or second in terms 

of volume of business among all other classes of insurance business transacted, 

whereas in countries where no specific regulations are laid down marine insurance 

tends to be an almost marginal class of domestic market business. 

217. A straightforward solution to the problem is that of prescribing by law that 

transportation of goods imported into the country shall be insured with companies 

legally established and duly licensed therein. Such a regulation generally curtails 

the possibility of selling C.I.F. to the country, because adoption of G.I.F. conditions 

of sale could lead to some sort of double insurance contracted for the same shipment 

and hence entail unnecessa:ry costs. The regulation in question therefore brings 

about F.O.B. or C&F conditions as a general pattern for imports. 

218. The general rule of local insurance for imports may, however, be subject to a 

degree of flexibility. Not all imports, for example, are negotiated under normal 

contracts of sale and aid programmes are a clear example of this. In these cases 

the Government may waive its right of strict enforcement of the local insurance rule 

if such a waiver is conducive to more favourable te=s in trade relations. An 

example of this is India where, although it was stipulated in 1962 that all insurance 

on government accounts was to be placed with a local insurance pool, shipments to 

India from the United States under an aid programme were insured on a 50 per cent 

each basis in India and the United States. This, however, may be considered an 

exception to the general rule and it did not prevent imports under the Colombo Plan 

from Australia and Canada, among others, from being insured in India. Another case 

of a special arrangement made on a ccuntry-to-ccunt:ry basis was a recent agreement 
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between Algeria and the People 1 s Republic of China, under the terms of which each 

country would underwrite 50 per cent of the value of the goods exchanged between them. 

219. Consequently there is nothing to prevent the requirement of local insurance for 

imports from being applied with sufficient flexibility when broader national 

interests must prevail over insurance interests. In addition to the particular case 

of aid programmes described in the preceding paragraph, there are some other imports 

which are effected under the te=s of a specific contract of sale but as a transfer 

of capital goods or primary materials, made to their overseas branch offices by 

corporations whose head-offices are in the exporting country, Similar cases may also 

arise where the transportation of goods is not a commercial operation proper involving 

two different corporations or entities - the seller and buyer - and the resident 

consignee does not have a proper "insurable interest" in the transported commodi-i:ies. 

All these cases are frequently subject to the obligation of placing insurance 

locally, but some ecm::':;ries take the view that this basic rule should only be enforced 

for purely commercial transactions. 

220, Some countries feel, however, tbat a strict regulation compelling all imports to 

be insured locally is not the most suitable course to fnllow. A line of action has 

developed which considers the matter of foreign insurance for imports to be a 

commercial problem rather than a purely insurance problem. As pointed out before, 

prevailing practices of exporting C.I.F. to developing countries do not primarily 

conce= the selection of the insurance company but that of the pattern of the 

commercial contract. Thus, the second system consists in restricting the choice of 

the commercial contracts for imports to F.O.B. or C&F, among other possibilities 

provided in the Incoterms.formuJ.as. Thus, although there is no fo=al compulsion to 

buy ir~urance in the domestic market, the local importer is made legally liable for 

these risks and must therefore satisfy the basic requirement and cover the risk in 

the country. 

221. However, as already mentioned above, not all imports in a country are made on 

the basis of commercial contracts. There are a relatively large number of shipments 

that do not relate to two different and independent tntities and for which no formal 

contract is established. In other cases when the principal office in a developed 

countrY ships goods to its branch in a developing countrY, the insurance is usually 

placed in the fa= of open covers or floating policies arranged by the fo.rmer, and 

the commercial contract is drawn accordingly. Therefore the obligation of F.O.B. 

c:onditior.s for contracts of sale will not automatically guarantee that the goods will 

be insured locally; in other words, it does not automatically er.sure local coverage 

for these shipments. 
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222, It may therefore be accepted that, whatever the advantages of the regulation 

whereby F.O.B. conditions are imposed for imports, the system will not operate fully 

if it is not supplemented by appropriate additional measures. Some countries have 

indirectly found a solution to the problem by providing that banks will open 

documentary credits only if the contract of sale includes F.O.B. or C&F terms. In 

other countries (e.g. Syria) this system has been supplemented by requiring that 

insurance be provided locally for imports made by a local br-...nch office of the 

foreign exporter - a condition which presupposes that the links between the exporter 

and the _importer can always be identified, which is obviously not the case. The 

reasoning underlying these prescriptions is that in most cases commercial transactions 

resort to one of two instriments: bank credit or resident agency of a foreign exporter. 

These two channels can be more easily controlled than a system entailing a detailed 

examination of the documents for all shipments arriving in the country. 

223, As to imports financed by foreign loans, it may not be deemed appropriate to 

subject them to conditions which could encumber the bargaining position of the local 

importer. In fact, for these shipments the foreign financing body also has an 

"insurable interest" over the commodities for w:::Uch a credit is granted, and it might 

be considered necessary for such an agency to participate in the choice of th~ insurer. 

If this were not so, the foreign financing agency might consider it necessary to buy 

another insurance cover for the same goods and thus increase their price. 

224, A third g::-oup of measures involves the mechanisms of both import licences and 

foreign exchange control •. While the basic principle of the national characteristics 

of import risks subsists, the way in which this principle is dealt with puts a 

particular emphasis, through these measures, on the foreign exchange component of 

marine insurance and on the need to make sparing use of it if the cover is available 

in the local market. Thus import licences may only be granted against the 

presentation of an insurance policy or an insurance certificate providing evidence 

of local insurance. This means that at least some marine insurances would become 

compulsory. 

225. In some markets where the above procedure has been adopted, domestic insurance 

c.ompanies have sometimes been requested by importers to issue insurance certificates 

for non-existent insurance covers, or have issued insurance certificates under 

policies on very restricted conditions, while the goods have alre~dy been insured in a 

foreign market with insurers considered for various reasons to be more acceptable to 

the contracting parties, Some violations,· of course, defeat the purpose o:f the 

measure. Imports which are not subject to licences also fall outside the scope of 



TD/B/C. 3/120 
page 70 

the basic rule of local insurance, but these are considered to be imports for which no 

f'oreign exchange is required (for instance, aid programmes, personal effects and other 

non-commercial shipments), so that in these cases marine i."l.Surance bought abroad does 

not adversely affect the national interest. 

226. Other measures falling more specifically under the exchange control scheme may also 

be devised. Well-k..'1.own among these schemes are those consisting of either a refusal 

to assign foreign exchange for imports in excess of F.O.B. values (the difficulty 

here is to check the accuracy of these values) or an allocation of foreign exchange 

for C.I,F. values, on the understanding that foreign exchange representing the 

difference between C.I.F. and F.O.B, value is available to the local importer for 

other commercial operations for which the national authorities would not no=ally 

grant foreign exchange. The aims, scope and. limitations cf these measures are so 

evident that they do not need to be described. Suffice it to say that it may be 

difficult to enforce them fully, mainly because the F.O.B. or C,I.F. prices declared 

by the 1~cal importer may take into account certain commercial considerations and not 

necessarily reflect the real position, 

227. The preceding paragraphs have sought to describe the different methods developing 

countries may resort ta in attempting ta attract marine business for imports to their 

local market. The national market is generally understood to be the insurance 

companies authorized to operate in a given country, that is to say those that have met 

the legal and other administrative conditions for so doing. However, in some countries 

(Argentina is one example) the principle of insurance for imports on the national 

ma:cket has been interpreted in such a way as to debar from transacting insurance of 

imports not only the foreign insurance markets but also the foreign comp'lnies duly 

established in the country,namely, those to whom the national authorities have granted 

a licence to transact insurance business in the country. Some observers question 

whether it is reasonable to authorize foreign insurance companies to operate in a 

national ma:cket in respect of fire, motor vehicle and similar undoubtedly national 

risks, and to preclude , them from opera ting in the marine branch which is much more 

international by definition. An additional problem that arises in this connexion 

is the criteria under.which a company qualifies as a domestic concern. 

Measures concerning the. insurance of exports 

228. If similar reasoning were to be adopted in respect of insuring exports, it would 

follow that the exporting country should not take legal measures in this field, the 

absence of regulations being a logical corollary for measures taken on the import 

side. This line of thought is clearly expressed in a publication of the central 
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reinsu:r:ance institute of a large developing country, which points out that "whoever 

buys from us has the fullest freedom of contracting wherever he wishes the services 

of transportation and insurance, as a corollary of the same rights we claim from our 

intemational suppliers as regards our imports". 

229. Other developing countries take a different view in this matter and consider 

taking legal measures aimed at promoting an active participation of their national 

insurance market in export business as well. Insurance of risks related to exported 

shipments presents a positive opportunity to the local insurance market and to the 

country as a whole. To some extent the opportunity is even more valuable than that 

related to imports, for goods damaged or lost in the case of exports will generally be 

replaced by national products bought in local cu=ency, while in the case of imports 

goods lost or damaged will have to be replaced by foreign goods, resulting in double 

expenditure of foreign cu=ency. Nevertheless, the enforcement of legal measures 

requiring local marine insurance for exports should ensure that such measures do not 

conflict with any regulations of the importing country aimed at insuring its imports 

locally; otherwise double insurance might result, which would be an economic waste. 

Negotiations between the two countries concemed often help to avoid such a danger. 

230. ffowever desirable legal measures for local insurance o:f exports may be in 

theory, in practice the policies followed in this field by ~est developing countries 

have been based on a realistic approach dictated by the need to give local exporters 

the broadest possible freedom of action in their transactions with foreign importers. 

The fact that the efforts of most governments are mainly directed at facilitating the 

export of their national products does not need to be emphasized here. Restrictive 

measures in the marine insurance field could have adverse effects on this policy and 

therefore be detrimental to the promotion of exports. Furthermore, when the credit 

and reputation of many insurance companies in developing countries have not yet been 

established internationally, there is a marked preference for the foreign importer to 

resort to his own underwriters, whom he knows and with whom he has global arrangements 

for his world-wide activities. These facts may induce exporters in developing 

countries to feel more at ease in their negotiations with their clients if they can 

offer F.O.B. or C&F te=s of sale. Hence governments in developing countries have 

generally abstained from attempting too strongly to make the local insurance market 

participate in the business. 

231, Some developing countries have succeeded in promoting local insurance of exports 

when transactions are made with ceuntries where no specific regulations for marine 

business exist, or when some special commodities are concerned (such as copper, 
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ura..TJ..ium and oil) which are subject to particular export conditions. .For instance, 

in Pakistan shipments are generally ma.de on F.O.B •. te:rms for conventional exports 

such as cotton, cotton yarn, hides, skins, and wool, However, some export items 

such as fresh fruit, carpets, rugs, sports goods, cement and manufactured items are 

shipped on a C.I.F. basis and c ~,,, insured in Pakistan, Exports to developing countries, 

especially those near Pakistan, are also covered with Pakistani companies, while 

practically all exports to socialist ceuntries are sent F.O,B. -The relevant factor 

in this example is that no legal provision is responsible for this situation. It 

merely illustrates the possibility for developing countries to insure a substantial 

part of their exports even when they cannot regulate the matter on strictly legal 

terms. 

232. Exporters in some countries are encouraged to contract local marine insurance 

not by laws relating specifically to this field, but in the indirect form of tax 

rebates, drawbacks and export credits which are primarily directed at promoting and 

supporting the exporters' efforts to increase their sales abroad, The modalities of 

these mechanisms may differ from one country to another and these differences 

deriv~ more particularly from the individual taxation systems. Basically, these 

modalities consist of refunds of direct or indirect taxes on account of these exports. 

The refunds are normally based on the total amount of the export value, with the result 

that if insurance were arranged by the foreign importer, or if the export were made 

on an F.O.B, basis, the basis for calculating the rebates and other facilities would 

be lower than if insurance were effected in the exporting country. 

Degree of enforcement of regulator:v measures 

233. In examining the compulsory measures that developing countries have laid down 

for marine insurance an important question arises: to what extent are these measures 

effectively applied and what are the loopholes that permit local traders to evade 

the regulations? 

234. The general feeling is that in countries where local marine insurance for imports 

is compulsory, effective control is carried out by the authorities to ensure that the 

obligation is fully met. One form of such control is to require an insurance policy 

for customs clearance in which the importer can prove that marine insurance has been 

contracted in the local market. But even this kind of surveillance may not be fully 

effective in every case. Fer example, only a nominal low coverage insurance may be 

bought in the country while, for the same shipment, the real full cover is effected 

abroad. The result is that the customs authorities are satisfied, having been 

presented with an insurance policy for nominal coverage of the shipment, while the 

real insurance cover has been transacted with a foreign company, or the operation 
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Other ingenious and subtle practices 

are devised, particularly when local insurance is much less favourable in economic 

te=s, than insurance available in foreign markets. 

235. With reference to exports, in most cases one cannot speak of exporters breaking 

any regulations since, as pointed out before, there are, in general, no legal 

constraints against their taking out insurance abroad. However, it may be appropriate 

to refer here to other measures which tend to hinder gove=ent efforts to encourage 

exporters to take out local marine insurance. One method is to keep a double set of 

ledgers, a pro_cedure used on a large scale in a number of countries, It is obvious that 

when a commodity is billed for less than its real value the exporter can neither buy 

insurance for its true value - in which case the tax authorities would be suspicious 

about the accounts - nor for the value shown in the false accounts - in which case the 

exporter would be underinsured and would himself bear a substantial part of the marine 

risks. The solution, when these illegal practices are engaged in, is to let the 

importer arrange the insurance, so that the liability for the transported commodities 

is transferred to the buyer as soon as they are loaded on board, 

236. An area in which governmental intervention aimed at increasing the volume of 

marine business placed on the local insurance market is most successful, is the one 

where internal instructions are given by the authorities concerned to the government­

controlled industrial and commercial enterprises to cover their marine insurance risks 

exclusively with national insurers, mostly with the State-owned insurance corporations. 

In Argentina, for instance, the State-owned company "Caja Nacional de il.horros y Segura" 

underwrites all business emanating from the State, provincial government and State­

controlled or semi-State-controlled industries and concerns. 

237. In concluding this chapter, it is worth repeating that 8.l'-Y regulatory measures 

directed at increasing the volume of marine insurance business transacted in a 

developing country can only be effective if the insurance demand originated by these 

measures finds an adequate supply in the local market. Further, the obligation to 

insure cargo locally can only be met if a company or group of companies is established 

in the country and is technically and financially able to cover the risks. Again, 

the obligation imposed upon local traders to resort to the national market is less 

likely to be opposed when the local insurance institutions provide an efficient and 

economic serrice comparable to that offered in other axeas. That is why some 0£ the 

developing countries which have sought to ensure broader local market participation 

in the insurance business have seen to it that the obligations of local importers ( or 

exporters) have been supplemented by measures concerning the proper supply of insurance 

cover by the national marine insurance market. 

the next chapter. 

These problems are dealt with in 
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Chapter III 

LOC.t\.L SlJPF.LY OF MARINE Ci.RGO INSURJ,NCE COVER 

Problems related to local supply of marine cargo insurance cover 

238. Ls a result of the policy proposed above, aimed at increasing the participation 

of the insur2.nce markets of develo:::,ing countries in providing marine cargo insurance 

cover, the domestic insurance corn~1nnies in some of these countries may be faced with 

a series of technical problems related to their capacity to provide such cover. In 

fact, the domestic insurance companies may have to: 

develop sufficient underwriting capacity, necessarJ for accepting the 

business proposed by the merchants of their country and for providing 

adequate cover, as rege.rds both tyyies and reli2.bility of cover based on spread; 

rate the risks, talcing into account the need to keep the cost of cover at 

moder2.te levels while secuz-ine reasonable underwriting results; 

:!;'roperly service their clair.1s (including forei@:l exchange c2ses) and sec].l.re 

recoveries. 

m analysis of the present situation in these three areas may help the domestic 

insurance comyanies of developing countries to find adequate solutions to their 

technical problems. 

Underwriting- of me.rine carp;o insurance 

239. Underwriting capacity is the ability to give cover for risks proposed and consists 

of the underwriter's own retention plus the 2.vailable reinsurance covers. The 

underwriting capacity of most marine insurers in developing countries depends much 

more on the reinsurance facilities available to them than on their o,m retention 

potential. This is due to the fact that the marine cargo insurance business is 

no=ally characterised by wide variations in risks insured and values covered. 

Moreover, it is always vulnerable because of the strong possibility of risk 

accumulation which is often not controllable. The retention capacity of most marine 

insurers in developing countries being relatively low, at least in comparison with 

the volume of risks 1-1hich they may be called upon to assume, acceptance of risks 

depends primarily on the ability to make e::tensive use of reinsurance facilities. 

This situation comJels domestic underwriters to obtain ma..~imum reinsurance facilities 

enablin& them to meet the demand of their national marine carzo insurance market as 

iully as possible. 
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240. The task of determining the lL~derwriting capacity required by a given marine 

insurance market is difficult. One first needs to eA7?lore, at the market level, the 

diffez-ent types of risks to be insured and the extent of cover which may be required 

by each risk. Then the insurers have to measure what portion of such risks they can 

safely retain for their account. One of the factors to be considered in choosing the 

retention limits is the quality of the individual risks of the portfolio and their 

loss experience. However, the volume of the rete.ined premium 2.lso plays a role when 

fixing the insurer's net retention. In fact, the insurer should always ensure thc1.t a 

balance exists between his net premium and his net liabilities. A third factor to be 

talcen into consideration is the insurer's financial situation, nemely the size of his 

capital and reserves and the nature of his investments. 1.'ith an increase in these 

funds, the insurer coul.:. consider retaining a larger part of the risks underwritten 

by him. 

241, .i..fter fixing his own retention limits the insurer has to arrange the reinsurance 

covers which would absorb the balance of risks covered by him. In some developine 

countries the individual amounts at risk in the marine field mc1.y not be very high. 

However, one often finds marine insurers committed to a considerable number of risks 

susceptible to loss or damage as a result of a single occurrence. This is due to the 

accumulation hazard. Accumulation is very frequent in developing countries due to 

many factors, mainly to lack of sufficient shipping information, the congestion of 

ports and warehouses and the slow procedure of loading and unloading of goods. To 

protect themselves against accumulation haz2rds, marine insurers usually take e::cess 

of loss covers which limit their loss per any single occurrence to a fixed amount 

which they can afford. This cover is intended to protect the net retention of the 

insurer or the whole of his marine account.lJ:/ 

242, Since reinsurance plays en important role in providing marine insurers with 

underwriting c2.pacity and protection in case of adverse eocperience, and in the 

absence of local reinsurance facilities, there is a tendency in many developing 

countries to rely heavily upon forei[n reinsurers. This results in a heavy outflow 

of marine insurance business, which largely defeats the purpose of increasing the 

p2.rticip2.tion of develo1Jinz countries in providing locally m2.rine car2·0 insurance 

cover. Several developing countries have taken corrective steps to reduce dependence 

11 For more details on the subject of reinsurance see the UNCTLD document 
enti tr;;'d "Reinsurance problems in developing countries';, TD/B/C. 3/106/Rev .1. 
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upon foreign reinsurance. Two types of measuxes have been taken in this direction. 

One was designed to enhance the local retention capacity of the individual insurers and 

of the market as a whole by means ·of co-insurance and pools and the other to· promote 

domestic reinsura.YJ.ce facilities. 

243. Co-insurance consists in the sharing of insurance contracts alllOng a number of 

direct-wri tint:, insurance companies, which are jointly responsible to the insured. ·Toe 

verJ fact of c<)llecti w, participation of many local companies in the cover of each risk 

results in a more intensive use of the retention capacity of the local insurance 

market. Examples of such an arrangement are the co-insurance schemes in Pakistan, and 

Venesuela applicable to marine insurance policies covering governmental imports. This 

business is distributed among all domestic companies, each according to its capacity. 

The use of the aggregate capacity of the domestic companies reduces the need for 

outside reinsurance to an absolute minimum. 

244. Under a national pool system risks underwritten by insurers operating in the 

market are wholly or partly put in common and then redistributed back to the ceding 

companies, according to tbeir individual retention capacity. The idea behind the 

pools is that risks which exceed the ca.::iacity of individual companies can be retained 

to a larger extent in a country if the joint potential capacity of the local insurers 

is utilized. Apart from this consideration of reducing the need for foreign 

reinsurance, domestic pools in marine insurance are useful in avoiding unsound 

competition. 

245. Many deYeloping countries, in an attempt to keep as much business as possible 

inside the country have created local reinsurance facilities. This is generally 
' achieved by setting up domestic reinsurance institutions, which usually involves some 

compulsory reinsurance cessions. im eXalllple of this is the Ghana Reinsurance 

Corporation which receives compulsory and treaty cessions from local sources. Another 

example is the Pakistan Insurance Corporation which receives compulsory treaty and 

facultative cessions from the local companies and a major part of these cessions is 

retroceded to direct-writing companies in the country to augment the spread of their 

portfolio and this in turn maximises the retention and acceptance capacities of the 

companies conce=ed. 

Types of cover offered in developin~ countries 

246. The various types of cover available in developing countries are normally those 

which are offered by the main international markets. Their different risk components 

vary from country to country. As these types of covers and clauses have long been in 

use in inte=ational trade and numerous legal decisions have clearly and accurately 

determined their mea..~ing a..~d implications, marine insurers in developing countries had 

to adopt them in order to mal~e their own marine cargo policies universally recognized 

and accepted. 
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247. However, the utilization of some clauses may create problems if there is a lack 

of consistency between the legal bacl~gz-ound against which such clauses were originally 

conceived, and the national texts which provide the legal framework applicable in the 

country. In ~.rgentina, for instance, it has been found that the national Code of 

Commerce and the Civil Code provide different backgrounds for some ~revisions included 

in the Institute Cargo Clauses. Hence, e. new set of clauses is bei:r,g- drawn up in 

Argentina for marine cargo. It appears that while the proposed clauses do not 

substantially depart from the clauses of the Institute of London Undervriters, they 

will conform more to domestic legislation and will be derived more directly from the 

provisions of local codes. Developing countries should endeavour to adapt their 

policy conditions and clauses to meet both the requirements of the international 

characteristics of me.rine insurance, and the general legal provisions applicable in 

their countries, Special clauses should also be dxa~.rn up regarding risk coverage in 

respect of their traditional export products. 

248. When Free of Particular Lverage (FPL.) and With Average (W:,) types of cover are 

used in developing countries, some customary extensions reflecting specific conditions 

prevailing in these countries, are required. The most noted extensions are: 

Theft, pilfer2.1se and non-delivery 

In many developing countries some consumer goods are virtually unobtainable. 

Experience has shown that shipments of such goods are extremely vulnerable to 

the risk of theft, pilfere.ge a.>J.d non-delivery, a situation which justifies 

taking an extension to cover these extra hazards. 

_ Freshwater dama,ze 

Most of the developing countries have subtropical or tropical climates· 1-1here 

rain represents a real threat to the safety of goods trans~orted, especially 

if stowage conditions at ports are not adequate. Demand for the extension of 

marine cover to include loss or damage caused by rain and freshwater is 

therefore frequent in developing countries. 

_ Breakae,e and leal.:ae=;e 

M2ny developing countries lack modern equipment for handling ca:cgo. Their 

extensive reliance on manpover and the use of hooks in loading and unloading 

goods thus increc>ses the possi':lili ty of brealcage and leakage of goods 

transported in these countries. i:.n extension of cover to include these risks 

is thus frequent in developing countries, and insurers operating there have 

to CO!ll!)ly with the wishes of their clients. 
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249. L type of cover which is resorted to with growine frequency in developing 

countries is the "All Risksn cover, which includes ordinary marine rislcs plus 

extr1'.neous perils but excludes inherent vice and delay. ·11ill Risks" cover is used in 

developing countries particularly for imports of machinery and equipment in view of 

the many hazards involved. The "All Risks" cover is not used as much for the exports 

of developing countries in view of the nature of the commodities exported. 

250, On the other ha.rid, ffia.l,j- developin2' countries arA vulnerable to politic al and 

social tensions. Risks of war, civil war, military coups, insurrections, strikes 

and riots induce shippers and consignees, having goods imported from,exported to or 

in transit through these countries to take cover for such risks in conjunction with 

their marine insurance policy. 

Marine car;Si,'O rating in developing countries 

251. The rating of marine cargo insurance risks, generally done by the direct-u:riting 

companies, depends on the past experience and judgement of the underwriters who take 

into consideration, en a case to case basis, the characteristics of the risk to be 

covered. The direct-v!ri ting companies usually consult their reinsurers before fixing 

:rates for valuable shipments, new commodities, or special types of cover, especially 

if a share of the risk has to be reinsu.xed on a facultative basis. It seems, however, 

that there is an increasing tendency in developing countries to introduce marine 

cargo tariffs, at least for specific shipments and voyages. These tariffs are 

usually prepared by local insurance committees or groups of marine underwriters 

operating in the market ·(Egypt, Pa1:istan) or by the central local reinsu.xer (Brazil). 

They provide rates for each commodity, to which surcharges should be added or 

discounts given according to packing, the type of carrying vessel, port conditions, 

storage facilities and so forth. 

252. The reason for setting up marine ca.rgo tariffs may differ from one country to 

another, but it is believed that two considerations for doing so prevail. First, 

the market may lack experienced underwriters who are able to give proper ratings for 

the risks to be covered, in which case a marine cargo tariff serves as c. rating 

structure that more or less responds to the experienced cost of risks and prevents 

the quoting of totally uneconomic rates which may affect the sound operation of the 

marine branch. Secondly, when unrestricted competition exists in a market, thus 

tending to cut rates down to an uneconomic level, an established tariff may put an 

end to practices which constitute a threat to the soundness of the local marine market. 

In fact, al though competition between under1-1ri ters may be to the advc.ntage of the 

ins,.1::-ed ,-rhen practised on a moderate scale, excessivs corr.petition involving 

competitors of unequal strength (especially large foreign insurance conce=s a.~d 

emerging ci_omestic insurers) is a danger to the national insurance market as a whole. 
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253. Various problems ma.y nevertheless arise out of the application of a ma:rine cargo 

insurance tariff: 

.A. marine c2.r.§;o tariff, es:crncia.lly ,-,hen based on a list of commodities, can 

never be complete because the list of insurable commodities is too long to be 

contained in e. tariff. Moreover, new types of commodities emerge every day 

and sufficient experience has to be (;a.ined before providing e, i;ariff rate for 

them. 

The rating of a commodity does not only depend on the particular experience 

of the commodity but also on a variety of factors such as the type of 

coverage required (Total Loss Only, Free of Particule.r Average, Vi th Averac-e, 

Jill Risks) , the extent of cover (port to port, warehouse to warehouse, 

e:::tension after arrival at destination,), the nature of packing, the form of 

stowage, claims record the classification of the carrying vessels and the 

cost of business (brokerage, agency commission), All these factors cannot 

possibly be embraced by a tariff, at least not in sufficient detail. 

Ta.riff rates generally lack the deg.ree of flexibility which is the basis of 

good underwriting. For instance, a tariff cannot tal:e into consideration 

the favourable e:::perience of an insured. Hence, efforts and measures aiming 

at loss minimization are not encouraged, 

254. Considering the pros and cons of setting up tariffs for marine cargo insurance, 

some developing countries have chosen to set tariffs at minimum rates, subject to 

surcharges either 9rovided by the tariff or left to t~e discretion of the underwriter. 

Tariffs me.y, moreover, be imposed only on selective shipments e.nd selective ports 

where unhec..l thy competition is pre.ctised and/or in respect of those marine cargo 

risks which by law have to be insured locally (e.g-. imports into Palcistan, Egypt and 

Ira.q), In Bombay there is no obligation to insure eXJ?orts locally, al thoue-h there is 

a tariff for eA'1)orts to Middle Eastern and Fro:- Eastern ports. The reason for this 

seems to be that the Bombay marine market is well-established in those areas. 

255, Needless to say, the successful opera.tion of a cargo tariff in a market requires, 

above all, the e":istence of measures restricting direct insurence abroa.d. Failinc 

such measures, international competition and the level of rates quoted by internation~l 

markets will not only paralyse the application of the tariff but cause the bulk of 

business to be sent ;;,.broad to take ad•,ar.tage of the competitive rates and other 

benefits ,;hich =Y be offered there. Furthermore, tariff rates, to be adequate, should 

be reviewed frequently, in order to adapt them to the experience gained, especially · 

in vieH of the constant chances in paclcing, stowage and transport. Dele.y in revising 
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tariff r2tes may cause prejudice to underwriters if the tariffs applicatle to som.e 

commodities continue to be U."1.de=ated for ,:my length of time. It inay also lee.d to 

loss of business if experience reveals that the tariff is overrated and thus induces 

recourse to self-insu.xance. 

256. Al though rating of ordinarJ me . .rine cargo risl:s is customary in every country, 

whether on the basis of tariffs or indiviciually un a case-by-ea.so b;:;.sis, this is not 

true of war, strikes, riots and civil commotion rislcs for 1-1hich the conditions and 

rates applied are normally those quoted by the London Market or a few other national 

markets. These rates vary, of course, according to the conditions prevailinc in 

different parts of the world. Insurers in developing countries follow the London 

Narlcet's d.ecis.ions (or those'of the markets of France, or the United States, for 

example). Reinsurers all over the vorld support these decisions by inserting in their 

marine treaties with direct insurers a clause requiring adherence to the conditions 

ar.d rates of the London Naxl:et or other designated markets. 

Level of marine car~o insurance costs in develouin~ countries 

257, The volume of marine cargo insurance business written in developing countries 

being relatively small, net premium rates, as well as acquisition and administrative 

expenses tend in principle to be higher than those of the international markets. 

Rates quoted by local insurers under similar risk conditions would therefore be 

expected to be higher, but this is not always the case. In fac;;t,in markets where local 

insurance of IDE.rine cargo risks is not required by law, the quoting of rates higher 

than those offered by the international markets would lead directly to the purchase 

of marine covers from abroad if they are cheaper, Local insurers are thus compelled 

to align their rating to the level of the international markets and to use the 

reinsurance facilities available to them to achieve the necessary spread of risks and 

expenses. 

258. On the other hand, in countries 11here the insured is compelled by law to contract 

marine coverage locally, the home markets may become monopolistic because of the 

absence of foreign competition. As a result, insurance pricing may rise. However, 

experience proves that this is usually a temporary situation for if a local market is 

adequately structured and enoueh reinsurance facilities are available, local marine 

O<".rgo insurance may not be more expensive at all. :Cven where a slight difference in 

rates does occur, it should not be considered a serious drawback to the principle of 

local coverage of marine insurance in view of the other important advantages accruing 

therefrom for the country concerned, including foreign exchange savings. However, 

if rating- became unduly high, because of the absence 01~ foreien competition, the 

result for the national economy would be clearly negative. 
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259. Accordingly, the developing countries which have restricted the freedom to take 

out marine cargo insurance abroad have in many instances laid down a number of rules 

aimed at controlling to some extent the cost of marine insu:;:-ance cover. The example 

of Iran may help to illustrate the interrelation between adequate price control and 

reculatory measures concerning local insuxance of foreign trade. A marine cargo 

tariff has been in effect in Iran since 1964/65. This ta=iff :::epresenteu. minimum 

rates to which companies were allowed at their discretion, to add additional premiums 

according to the conditions of, among other things, packing, routing and eX]?erience. 

This resulted in Iranian tariffs being quite high compared with the rates quoted by 

international roa-rkets. As a result, many Iranian importers defected from the local 

insurance market. This led to substantial rebates being offered by the local 

companies, sometimes reaching 40 per cent of the official tariffs. The result was 

that the market underwent rapid and unsound fluctuations, going from an expensive 

official tariff-· 1-1hich tended to drive the local traders aw~ from the national 

market - to unsound competition which the market could not afford. Fortum·.tely an 

end was put to these unsound practices by the Bimeh Marl:azi, the supervisory authority 

and central reinsurer of Iran, through the compulsory application of a duly 

modified tariff. 

Control of marine car~o insurance rates 

260. Cost control in the field of ma.rine insurance should, at first sight, be based 

on the following considerations: basically the criteria under which tariff levels 

are computed should tal:e into consideration the broadest possible national 

e:icperience; when this experience is lacking, international prices should serve c>.s 

indicative prices. The different factors that dictate a certain premium rate (claims, 

commissions, expenses, security loading) are clearly not only the result of a random 

process which inve.riably tends to give a mean figure, but rne.y be subject to 

modifications. To give a simple example, improvement of the loading and unloading 

facilities will curb the loss ratio and, to the extent that this ratio is reflected 

in the global market experience and is a component of the premium rate, the result 

will be that the improvement of port conditions will after a given period of time 

be translated into a reduction in insurance rates. Simila.r considerations will apply 

to commissions and e;:penses incurred by the underuri ters. 
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261. The national insurance authorities have a positive role to play in this field, 

involving two consecutive steps: the first is directed at making the national market 

attain the lowest possible loss ratio and the second aims at reflecting a:n,y improvement 

of this loss ratio in the tariffs. By ai,d la.xge, however, it does not seem that 

national insurance authorities are properly equipped to carry this out effectively. 

Either the national insurance laws do not provide for these duties, or the insurance 

services lack sufficient technical expertise to give practical effect to these 

principles. This contrasts with examples such as Poland, where the Ministry of' 

Shipping convenes a conference on loss prevention each year, in which all interested 

parties (including insurers, shippers, shipowners and port authorities) participate. 

There is evidence that measu:::es ado:!)ted at these meetings yield substantive results. 

In a.ddi tion, the n2.tional insurance company (Warta) is said to allocate large sums 

to loss prevention measures in general, particularly those 8.ffecting marine insurance 

o:-,erations. 

262. The question therefore relates not only to the individual efforts of the 

different marine underwriters, but more particularly to the activities of central 

bodies (including technical c?mmittees and associations) which are in a better position 

to consider national interests as a whole, to gather global and meaningful national 

statistics on marine operations and to extract valid conclusions therefrom. Their 

influence over local transport8.tion conditions, port facilities, storage and packing 

methods is also an important factor. 

263. Central reinsurance institutions may play a positive role, inter alia because of 

the possibility of their securing more accurate and comprehensive statistical data 

from their developing markets.· In addition, the functions of central reinsurance 

institutions with compulsory cessions generally include the global retrocession of 

all national surpluses abroad. As a result, more favourable conditions may be 

obtained from the inte=ational reinsurance market than if these surpluses were placed 

directly by the individual companies of the national market.g/ This could be 

translated into lower local rates, if such saving benefited the companies ceding 

m;;,rine cargo business. However, some centrs.l reinsurance institutions are reluctant 

to pay equally high commissions for compulsory cessions; furthermore, they encourage 

their ced.incr companies to apply high tariffs rather than reasons.bly low tariffs from 

which less profit would be derived. The issue is very r.iuch linked with the basic 

operations policies of the institutions and the extent to which national interests 

prevail over purely commercial objecti,;res .. 

_gl See mfCTJl.1) secretariat study "Reinsurance problems in developing countries", 
TD/B/C,3/106/Rev.l. 
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264. ~tatistics published by several developing countries regarding the op~ration of 

their marine cargo business general?y show underwriting surpluses. Deficits only 

appear in the case of occasional ma, Jr losses. Where local marine insurance cover is 

required or encouraged, the v;;i.lue of premiums rises more rapidly than the claims payable. 

Rowever, the experience of developing countries in this field is too short for an 
assessment to be made, and the experience of world-wide markets tends to show that in 

marine business there are cycles of prosperity and adversity, not only in particular 

local markets but in all marine markets throughout the world. 

265. The marine insuxance markets in developing countries are relatively young and 

have not been able so far to accumulate substantial marine funds. They may thus face 

serious difficulties in the event of an adverse experience cycle. Underwriters in 

developing countries may also be confronted with two further perils: the accumulation 

of risks caused by the growing fleet of larger ships which are being used more and more 

for the transportation of goods, and the general inadequacy of port facilities in 

developing countries in the face of a growing volume of trade and the introduction of 

new methods of carriage and packing. 

266. In an attempt to reduce and check the amount of losses incurred, some insurers 

in developing countries themselves supervise the loading and unloading of cargo insured 

by them in the docks and control the storage ond final transport conditions until goods 

are delivered to their final destination. This ei::perience has always proved to be 

extremely useful but often expensive. It Has then felt that collective action between 

companies writing marine business would make the supervision of loading and unloading 

more efficient and less expensive. Claims minimization organizations were therefore 

set up in some countries, including Egy:9t and Irag. Their main task is to supervise 

unloading and stacking operations, to arrange for a survey if p2.ckages show signs of 

external dama,g·e, ensure safe stackin,S" in storage, and fin2.lly carry out insurance 

surveys for the account of insurance companies if necessary. In some oases claim 

minimization organizations undertake the task of handlinc recoveries from carriers and 

protection and indemnity clubs. The e;q:ierience of these oreanizations h2.s been quite 

encouraging and better claim ratios 2.nd services are being 2chieved. 

267. Another measure which could lead to an improvement in the results of tl'.:.is class 

of business is the reduction of acquisition costs and overhead expenses~ Insurance 

agents and intern1ediaries are generally paid in developing countries, particularly in 

respect of marine business. Because of its highly technical nature and the lack of 

specialization in this field, most of the agents and inte~ediaries in these countX"ies 

spend their time canvassing for business, leaving it to their insurruice companies to 
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carry out the task of ratinz, issuing policies, settling claims, exercising subrogation 

rights, and so forth. Under such circumstances, payment to. these canvassing agents 

of commissions comparable to those paid to agents who IruU12.ge marine portfolios on 

behalf of their companies would be completely unjustified. Companies should, moreover 

limit the number of their agents opera ting in a c ertiJ.in area by ensuring that onl:t 

approved agents can act as intermediaries for marine business. This would considerably 

reduce unsound competition between agents in the local market. As regards overhead 

and operational expenses, only efficient management and more training for the staff 

can bring them down. 

268. Other possible ways of improving the results of the marine business, to be 

applied as necessary, are: 

incorporation of some reasonable franchise or deductible ir. the insurance 

conditions; 

insure.nee of particular kinds of cargo under more restrictive conditions; 

improvement in the packaging of 6oods; 

using a different shipping line to convey the goods; 

using a different route, if this can be done for the goods concerned. 

Servicing marine carge claims 

269. The main elements in handling marine cargo claims are evidence of loss, claims 

adjustment and claims settlement. Marine cargo insurers in developing countries do 

not usually encounter many difficulties in handling local claims which relate mainly 

to imports insured in the country, unless it is a case of general average when many 

interests are involved. Insurers normally have claims staff whose task it is to 

adjust and settle losses. The surveys are often conducted jointly by the insured and 

the insurer; sometimes they are jointly carried out with the carrier, In most 

developing countries there are also independent surveyors who specialize in carrying 

out surveys of goods. 

270, While the settl·ement of local claims does not present major problems, the 

handling of claims occurring abroad, specifically in respect of exports insured 

locally, requires a network of foreign surveyors, average agents and settling agents 

practically ever,JWhere th~ ~xported commodities are delivered. Such requirements are 

easily met by lar~e insur2.nce companies operating in many countries in view of their 

global marine arrangewents all over the world, Conversely, domestic companies in 

developing countries, as long as the scope of their operation remains limited, are 

reluctant to embark on est2.blishing such costly services abroad, their receipts in 

the i:larine branch not warranting the expense. In addition, as regaxds the settlement 

of claims abroad, possible restrictions of transfer and convertibility of currency 

prevalent in many developing countries may make it difficult for insurers to settle 

such claims promptly. 



TD/B/C.3/120 
page 85 

271, The latter factor explains why some foreign clients of exported goods prefer to 

cover their shipments in their own countries. It also largely e,::r,lains the 

reluctance of some domestic insurance companies in developing countries to make efforts 

to cover export business; they simply :riref'er to avoid the difficulties referred to 

above. Here international companies operating locally may have a clear :".dva.ntage 

over domestic insurers. However, in some markets where authorities wish to increase 

the local coverage of exports, local insurers may employ international claim settling 

agents who have a networl~ of co=espondents in the main ports. .Accordingly, claims 

for exports insured locally can be directed to these agents, and the latter are 

empowered to arrange surveys and to effect loss adjustment, Furthermore, the 

authorities me.y allow insurers covering exports to keep revolvi.~g bank accounts abroad 

in order to allow their settl_ing agents to pay claims directly and promptly. These 

two parallel steps have, for instance, been adopted in Pakistan by the bigger 

companies writing marine insur;,mce business and the results are most encouraging. 

272. Efficient and prompt settlement of claims, of course, helps considerably to 

strengthen an insurer's position. As far as marine insurers in developing countries 

are concerned, the lack of sufficient trained staff often results in poor claim 

services, delays and,in some instances, litigation, Many marine insurance companies 

in these countries lack staff and the claims assessed by the local agents have 

therefore to be processed or at least reviewed at their head offices prior to 

payment. Contacts with head offices are normally made by correspondence, a time 

consuming process. 

273. On the other h,md, m2.11y shippers in develoriing countries are net fully conversant 

with claims presentation procedures and survey requirements. Submission of documents 

to the insurers may be delayed and this sometimes leads to misunderstandings over the 

settlement of claims. Furthermore, there is a considerable amount of usage and 

customs behind the settlement of claims in the marine cargo field. Insurers in many 

markets of developed countries settle the claims presented to them in accordance Hith 

such usages beyond what appears to be payable under the strict letter of the policy. 

Conversely, insurers in developing countries, because of insufficient experience, 

tend to adhere strictly to the letter of the policies and ignore usages. This lack 

of flexibility causes delays in settling claims and often leads to litigation. 

Litigation and recovery of marine car,g-o claims 

274* MLLny n~~rel npi,.,g cf"\n-n+, ... ; 00 do not have marine insu.rance laFs of their 01vn but 

have to rely upon the legislation and case law of other countries which have a long 

tradition and practice in this specific field. Although this situation in itself 

provides a..Y1 element of security to trade partners, because they k11oi-1 the.t 

internationally recognized rules will be applied to their disputes, 1002.l 
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interpretations of these rules may create some difficulty. Legal ~rocedures are ve:r"'J 

slow in most developing countries. Litigation takes a long time to settle, and by 

that time the amo1mt in dispute may have increased considerably due to legal costs 

and interest charces. This is particularly true for cases of general average which 

require a long time to adjust. Furthe=ore, legal :iroceedings in marine cargo 

insurance in developing com1tries are relatively expensive as very few la,qers car. 

adequately handle marine lawsuits. In view of these considerations the majority of 

the assured and their insurers prefer to remain out of court and settle their 

differences by negotiation. 

275. Claims recoveries from carriers raise many problems for insurers in developing 

countries. The main reason for this is that most carriers trJ to avoid or to limit 

their liability and they are frequently able to do so because of the lack of 

facilities and other unfavourable port conditions preve.iling in most developing 

countries. The present limits for survey imposed by the bills of lading do not take 

into consideration the congestion of docks and inadequate tally at the ports of 

d.ischarge.1lf In many cases it is impossible for insurers in these com1tries ta 

arranee a joint survey and to lodge a claim against the carrier in three days. 

Moreover, surveyors appointed by cargo ovmers or by insurers are often not allowed to 

carry out their surveys before the goods are discharged.. This leaves no opportunity 

for the insurer to prove that the loss or damage is attributed to the ca=ier. 

276. It should, however, be recognized that many insurers in developing countries do 

not apply to shipping agents for surveys, and do not lodge claims against carriers. 

They consider recourse against the carrier a costly procedure which does not often 

lead to positive results because of the present scape of exemptions accorded ta 

shipm,mers by the Hague Rules. The difference between the limits of liability as 

pxavided by these rules and the real value of goods involved in the loss is 12.rgely 

responsible for this attitude. Many insurers in developing countries go even further 

and do not include xecovery from carriers in their premium rating calculations, it 

being their view that in most cases recoveries are not prac.ticable. 

1l/ See DNCITRAL propcsals regarding revision of the Hague Rules. 
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277. The very nature of marine cargo insurance and its close relationship with 

international trade transactions makes operations in this class of business dependent 

to a considerable eA-tent on services rendered internationally by certain specialized 

collective bodies. Traditional marine cargo insurance markets in Europe i.ere the first 

to experience the need for such bodies and helped to set them up through collective 

action by the marine insurers at the national le-vel. Subsequently, marine mal'kets i.".l 

America developed their own marine servicing bodies on more or less similar lines and 

some of these institutions have succeeded in gaining recognition. 

278. As sho1-m in the preceding chapter, the marine cargo insurance markets o:f developing 

countries suffer from certain weaknesses which are peculiar to them, affecting all areas 

of operation - underwriting, rating, handling of claims and recoveries, Owing to·the 

relatively reduced size of these markets and lack of expertise, it is hardly possible 

for most of them to set up adequate servicing bodies either within the individual 

domestic companies or even at the national level. It is therefore absolutely essential 

that their domestic companies make extensive use of exlsting international marine 

facilities. By using such facilities these companies will not only be able to operate 

more successfully on their local markets but, in addition, they will gain a measure of 

international recognition as their operations will have been conducted in coni'orm:i.ty 

with international practices, 

Facilities related to underwritine: and ratine: 

279. A marine underwriter cannot possibly possess first-hand knowledge of the 

seaiiorthiness of evecy vessel carcying goods to be insured with him, nor of the 

conditions in ports to which the goods insured with him are to be shipped or delivered. 

However, such information, essential to providing cover a.~d quoting the appropriate 

rates and conditions, is available internationally, In fact, most large maritime 

countries have organizations which specialize in classifying ships JJ,,- their 

seaworthiness, based on their age, co11struction, design, propellers, loading gears, 

storage conditions, and so forth, On the other hand, several national insurance 

organizations and soJ!le insurance coropanies regularly publish reports on the conditions 

of the major ports of the wor-ld, including port facilities, storage possibilities, 

congestion. a11d safety measures tali:en. A number of publications provide underwriters all 

over the world w:.th invaluable information en vessels ·and their movements. Insurers in 

developing countries should arrange for all this information to be available to them. 
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280. Marine cargo insurance policies used in developing countries are generally sinile.r 

to the policies issued by the international markets and in most cases the British form 

of' policy is adopted, Ho,1ever; these policies reached their present form after a long 

period of adjustment and interpretations backed either by case la1-1 or by legislation in 

the countr;,r of origin. Due to the lack of expertise in many developing- countries, the 

insurer ma3, not be f"77 y convers/3.nt with all the particulars which contributed to 

formulation of the marine policy in use. · Furthermore, when a dispute is brought to 

court, the insurer may find that the local legal interpretation is completel:• different 

from the international practice in marine insurance. Such a state of affairs is 

obviously not co11ducive to the proper operation of marine insurance in a deYeloping 

country, It is therefore essential that local insurers, helped by the appropriate 

international bodies, co-operate fully with the legislative authorities of their 

country to ensure that national legislations depart frou international Pl"actice onl:r in 

exceptional cases of ir.1perative national necessity. 

281. Underwriters in developing countries are faced with the problem of new developments 

in world trade, whether in the mode of transportation, cargo handling, pacl:ing or any 

other eleraent, which have a bearing on underwriting of risks. Naturall.,v, policy 

conditions and clauses have to be adjusted to agree with such changes. Some national 

bodies, originally created to serve their marine underwriters, today play a Ver'-J 

signii'icant role in the drafting and classification of marine cargo clauses to suit and 

cope with the development of world trade. The clauses issued b~• such institutes have 

become w,..iversally recognized, though there is nothing that binds underwriters to follow 

them. The underwriters in developing countries can draw on their experie11ce to satisfy 

their requirements. 

282. The Inte1-national Union of Harine Insurance (IUHJ:), in co-operation with the 

International Chamber of Commerce (ICC), has published tables of practical equivalents 

for marine clauses adopted in :many countries in an attem:pt to ria.ke this matter clear to 

the shippers, bankers and underwriters. The Union also publishes cargo loss prevention 

recorumendations to promote greater efficien~, in world trade and to eliminate 

unjustified 1,1aste. liembers of the Union are increasingly aware of the fact that in 

order to carry out many of the recommendations and other technical measures called for 

by the underwriters from all over the world, a concerted action at the international 

level is required to bring about the necessar:;r improvements in the practice of marine 

cargo insurance, 

283. The problems of rating in developing countries have been dealt with extensively 

in the :irecedi11g chapter, As regards international co-operation in rating, reference 

must be made to the assistance proYided b;;:r international markets - ruainly by 
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underwriters, brolcers, co-insurers and reinsurers - in assessing risks and quoting 

rates, especially for neu commodities 1./ith which local underwriters have had no 

e::..-perience, and also :for high value consignments which require e:i..-tensive direct-writing 

and reinsurance facilities, 

Facilities related to handling of cla1.ms 

284. Even assULtl.ng that marine underuriting can be conducted entirel3r by the services 

of a local underwriter in a particular count~•, implementation of marine policies allnost 

always requires measures and action to be taken abroad as well. It is hardly possible 

for each underwriter to establish his own services wherever the goods insured by him are 

transported; hence, marine insurers in each country must have access to adequate 

collective facilities abroad to enable them to carry out their surveys, adjustment and 

settlement of claims, But evan at home, where the adjustment of claims often requires 

eJ::pert specialized l:nowledge, developing countries should encourage international 

professional bodies to operate in their territories while they develop thei:r o,m 

expertise in this field. 

285, Some leading insurance companies of developed countries and their national 

associations, as well as I.J.oyd 1s, have at their disposal large networks of 

correspondents in the main ,po1·ts of the world. The services of these networks of agents 

are not restricted to their principals, and the:, act on behalf of an:·· other insurer who 

wishes to entrust to them the assessing and adjusting of his claims. Such arranger.1ents 

are clearly of great importance to insurers in developing countries who ce.nnot afford 

the high cost o:f maintaining their own services abroad. 

Recoveries from carri~ 

2136, Hai ting time il1 r,iany congested ports often runs into ueel~s and when the ship can 

finally discharge the operation is effected in haste. Hany ships therefore leave port 

before proper measures can be taken to make the carrier liabli for loss of or damage to 

cargo. l!creover, some shipowners are not fully represented il1• Llany ports. Recove~r of 

the loss fi'om the carrier lf8-Y be very dif'ficult in these conditions. To sue the 

shipowners for the liabili t:17·, ma1•ine insurers therefore need the help of specialized 

recove~, agencies which worl;: for more than one company or even more than one market. 

There are recovery agencies already world.ng 011 a world-wide scale which have a strong 

positio?:l a,x:id broad e::..."Perience. Their services are far more satisfacto~, thail those of 

a local lai&er \.iho does not specialize in marine matters and does not have the necessary 

international contacts. 

Regional facilities and co-operation 

287. Region~l arrangements could either be related purely to collective se:?:'Yicing of 

individual iJ:1.surers of the region as regards such matters as handling of claims, rating 

and loss prevention (services similar to those provided by international collective 
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bodies), or include co-operation in the opei.ational field as well, in the fo= of 

regior.al exchange of in.arine insurance ',usiness on a company to company basis, or of a 

multinational marine cargo insurance p_,ol, When considering such wider operational 

co-opera i::1r.m, referarice should be made to the UNCTAD secretariat study on "Reinsurance 

problems in developing countriesal.41 the conclusions of which remain applicable 

muta.tis mutand.is in the field of marine cargo ins1_1..rance. The present study deals only 

with the more restricted form of regional co-operation aimed at providing collective 

regional facilities to local marine underwriters. 

288. ':fi th regard to underwriting and rating, a regional consul ta ti ve body could provide 

valuable services in, among other things, risk evali.ution and rate-fi.Jd.ng, ha=onization 

of policy texts and compilation of global statistical data. Furthermore, the regional 

consultative body could represent the underwriters of the region and defend their 

interests in international meetings on such subjects as marine insurance and shipping 

legislation. A better way of establishing such a regional body would be to have the 

marine underwriters in each country join national marine insurance associations which 

in turn would form a regional committee or federation. 
289. As regards the handling of claims, it is very important for a marine insurer to ha~•e 

at his disposal an adequate service for average and claim settlement in all ports through 

which goods covered by him may be in transit. A collective arrangement between the 

marine insurers in a region oould prove very useful, such as an agreement that marine 

insurers in their respective countries would, on a basis of reciprocity, handle marine 

claims on behalf of the original underwriter, this service to include surveying, 

adjustment, settlement and recovery. In terms of costs this a=angement would result 

in considerable savings for the underwriters parties to the agreement while reducing 

their dependence upon foreign inte=ational bodies for doing this work. Furthermore, 

such an agreement might contribute to lessening the negative impact of currency 

restrictions on the settlement of claims within the region. 

290, Cargo loss prevention'ds an area in which public authorities, shippers, carriers 

and marine insurers should ~a-operate, since caxgo losses affect a country's whole 

economy. Insurance companies in most developing countries have little power to initiate 

action in this field. However, insurance companies of a whole region, if they joined 

forces, might be able to persuade their governments to participate in regional loss 

prevention l;l,Ctivi ties, fer which technical assistance could be sought and obtained f:t·om 

abroad, namely from international organizations within or outside the United Nations 

family. 
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