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Classification by country or commodity group

The classification of countries used in this Report generally follows that of the UNCTAD Handbook of
International Trade and Development Statistics 1993.1 It has been adopted solely for the purposes of statistical
or analytical convenience and does not necessarily imply any judgement concerning the stage of development
of a particular country or area.

The term “country” refers, as appropriate, also to territories or areas.

Generally speaking, sub-groupings within geographical regions and analytical groupings (e.g. Least developed
countries (LDCs)) are those used in the UNCTAD Handbook of I[nternational Trade and Development
Statistics 1993. References to “Latin America” in the text or tables include the Caribbean countries unless
otherwise indicated. Designations of customs territories departing from general United Nations practice are
used where required by the particular context (i.e. GATT instruments and bodies).

The terms “economies in transition” (or similar terminology) and “Central and Eastern Europe” refer to
Albania, Bulgana, the Czech Republic, Hungary, Poland, Romania, Slovakia and the former USSR (com-
prising the Baltic republics and the Commonwealth of Independent States (CIS)).

Other notes

References in the text to TDR are to the 7Trade and Development Report (of a particular year). For example,
TDR 1993 refers to Trade and Development Report, 1993 (United Nations publication, Sales No. E.93.11.D.10).

The term dollar ($) refers to United States dollars, unless otherwise stated.
The term ’billion” signifies 1,000 million and “trillion” 1,000 billion.

The term ‘tons’ refers to metric tons.

Annual rates of growth and change refer to compound rates.

Exports are valued f.0.b. and imports c.1.f., unless otherwise specified.

Use of a hyphen (-) between dates representing years, e.g. 1988-1990, signifies the full period in-
volved, including the initial and final years.

An oblique stroke (/) between two years, e.g. 1990/91, signifies a fiscal or crop year.
Two dots (..) indicate that the data are not available, or are not separately reported.
A dash (-) indicates that the amount is nil or negligible.

A plus sign (+) before a figure indicates an increase; a minus sign (-) before a figure indicates a
decrease.

Details and percentages do not necessarily add up to totals, owing to rounding.

I United Nations publication, Sales No. E/F.94.11.D.24.
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Introduction /

Introduction

The Supporting Papers in this Supple-
ment to the Trade and Development Report,
1994, complement the Initial Assessment of the
Outcome of the Uruguay Round, which is in-
tended to assist the Trade and Development
Board in conducting its assessment of the
multilateral trade negotiations as provided for
in paragraph 144 of the Cartagena Commit-
ment. These papers attempt to provide a
clearer understanding of the main features of
the Final Act Embodying the Results of the
Uruguay Round, and to set out the parameters
of the comprehensive analysis and assessment
of the outcome of the Round that will be
undertaken once the market access results can
be quantitatively analysed. The analysis in
these papers 1s based on the text of the
Uruguay Round Agreements and their negoti-
ating history. The full implications of the im-
pact of the agreements will become more
evident, however, in the light of experience with
their implementation and through cases
brought to dispute settlement. The papers also
provide the basis for the identification of the
problems and opportunities facing developing
countries and countries in transition to a mar-
ket economy in increasing their participation in
international trade in goods and services in the
1990s.

These Supporting Papers concentrate on
selected areas of particular interest in the Final
Act, examining, inter alia, the following results
of the Round which effectively place all
countries at broadly comparable levels of
obligation: (i) the strengthening of the existing
disciplines which now establish much more
detailed rules to govern a variety of trade policy
measures, particularly those areas where weak
or unclear disciplines had consistently been a
source of trade tensions and the subject of trade
disputes; (ii) the achievement of a substantial
degree of tariff liberalization so as to maintain
the momentum towards ever freer multilateral
trade; (i11) the establishment of new multilateral
trade rules to cover intellectual property and
trade in services; and (iv) the interlinkage of all
these agreements within the institutional
framework of the newly established World
Trade Organization (WTOQO) subject to an
integrated dispute settlement mechanism. The
papers study the impact of the Uruguay Round
on the international trading system against the
back-drop of long-run trends in the system, as

reflected in the efforts of individual countries
and country groupings to amend the system so
as to accommodate their national interests; the
extension and proliferation of regional trade
and economic integration agreements; the
increasing recourse to bilateral and unilateral
actions to solve trade problems; and the
reduction in the scope of policy options. The
liberalization of international trade as a result
of the Round should help to stimulate global
economic expansion in the 1990s, which is a
prerequisite for alleviating unemployment
problems in the North and facilitating
economic adjustment, growth and development
in the South.

Although the idea of the WTO was not
foreseen in the Punta del Este Declaration
which launched the Uruguay Round of multi-
lateral trade negotiations in 1986, it was pre-
sented by its main proponents as a necessary
means for implementing the results of the
Round within a common institutional frame-
work, as well as for imposing stronger discipline
on unilateral trade measures, notably those
taken by the United States. Chapter I of the
Supporting Papers examines the Agreement
Establishing the World Trade Organization, to
which all substantive agreements and under-
standings as well as the Ministerial Decisions
and Declarations are annexed, and which
therefore embodies the single undertaking en-
visioned at Punta del Este and reaffirms
multilateralism in international trade relations.
The WTO provides the common institutional
framework for the conduct of trade relations
among its members in matters related to the
agreements contained in the Final Act. As the
Agreement 1s confined to institutional and pro-
cedural aspects, the role of the WTO is conse-
quently more restricted than the role
contemplated in the Havana Charter of 1948
for the proposed International Trade Organ-
ization, which encompassed all issues in the
area of trade including employment and devel-
opment. The functions of the WTO are to fa-
cilitate the implementation, administration and
operation of the Uruguay Round agreements;
to provide the forum for negotiations among
members concerning matters dealt with in these
agreements, as well as a forum for further ne-
gotiations among them; and to administer the
integrated dispute settlement mechanism link-
ing rights and obligations in trade in goods with




those 1n services and intellectual property
rights, through trade sanctions. Chapter 1 will
also briefly touch on the problems faced by
countries that were not contracting parties to
GATT 1947, the impact of the WTO on re-
gional agreements, and differential and more
favourable treatment in favour of developing
countries as provided for by various agreements
under the Final Act.

The crucial accomplishment of the
Uruguay Round has been to address those
areas where the absence of international con-
sensus and workable rules and procedures had
frequently given rise to trade tensions and to
disputes that threatened to erode the
mutlilateral system. The most important re-
sults in this context were the respective Agree-
ments on  Safeguards, Subsidies and
Countervailing Measures, Anti-Dumping, Ag-
riculture, and Textiles and Clothing.

The cumulative effect of the rules em-
bodied in these agreements on the functioning
of the multilateral trading system will largely
determine whether the new system is indeed
“rule-based”, and whether the multilateral trad-
ing community will choose to implement the
rules in the interest of open and free trade or
use them as protectionist devices. In sharp
contrast to the past, when the developing
countries regarded themselves as victims of
such instruments, many of these countries have
already become aware of the need to develop
national administering infrastructures so as to
be able to deploy such remedies against unfair
trade practices. The use of these instruments
has become all the more important as develop-
ing countries themselves have reduced the
overall incidence of their tariffs. The full im-
plications of the rules, however, will become
evident only with practlcal appllcatlon and the
development of jurisprudence, under both na-
tional implementing legislation and interna-
tional procedures, including discussions in the
WTO administering bodies, and the use of the
dispute settlement mechanism. These issues are
addressed in chapters 11 to VI.

Chapter II focuses on the Agreement on
Safeguards, which contains detailed rules to
ensure that members of GATT make proper
use of Article XIX safeguard actions to put an
end to the proliferation of “grey area” meas-
ures, e.g. voluntary export restraints, orderly
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marketing arrangements and price monitoring,
which have been threatening the credibility of
multilateral trade disciplines. The Agreement
provides for more transparent national proce-
dures for the initiation of safeguard action, and
the determination of serious injury and the
threat thereof, clearly prohibits voluntary ex-
port restraints and confirms the most-
favoured-nation (MFN) principle. A measure
of flexibility is permitted, however, in certain
circumstances, when quotas are being allocated
under the so-called ‘quota modulation” system,
and this could lead to a certain selectivity al-
though such departures would be subject to
specific disciplines and survcillance.! The
achievement of an effective and efficient multi-
lateral safeguard system for the application of
GATT Article XIX is of paramount impor-
tance for strengthening trade disciplines and
improving security of access to markets, par-
ticularly for developing countries and wcaker
trading partners. Moreover, the Agreement
grants differential and more favourable treat-
ment for developing countries by means of a
threshold clause under which safeguard meas-
ures will not be applied to a product of a de-
veloping country with an import share of less
than 3 per cent, and the period of application
of safeguard measures will be extended.

Since the 1960s efforts have been made
to control the use of anti-dumping duties.
During the Kennedy Round a code was nego-
tiated which embodied detailed procedures,
limited the use of preliminary measures and of
retroactive application of anti-dumping duties,
and required a test of injury to domestic indus-
try before definitive duties could be levied.
Despite these improvements, anti-dumping du-
ties have continued to be used frequently and
rigorously by major industrial countries partly
because the test of injury to domestic industry
was not difficult to meet. The Agreement on
the Implementation of Article VI of GATT
1994, which is examined in chapter 111, repres-
ents an attempt to improve on the imprecise
formulations in the 1979 Code. In several in-
stances, some rules have been clarified or made
precise through the inclusion of numerical
standards, e.g. the 5 per cent rule for the deter-
mination of dumping, quantitative criteria for
immediate dismissal of anti-dumping cases
through the use of de minimis dumping margins
and import volumes,? and a “sunset clause” to

I Quota modulation provides that members may deviate from the MFN provisions when an overall import quota is
imposed by an importing country against all sources of suppliers, in that the share allocated to countries found to be
contributing more to global injury could be lower than the share allocated to them on the basis of recent trade pat-

terns.

e

These criteria, which should have been more meaningful, are as follows: the margin of dumping is de minimis, i.e. less

than 2 per cent, expressed as a percentage of the export price; or the volume of dumped imports from a particular

country accounts for less than 3 per cent of imports of the like product in the importing member.

This rule will not

be applicable when countries with less than 3 per cent of the imports of the like product in the importing country
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terminate anti-dumping duties on a date no
later than five years from their imposition.
Procedural requirements are amplified and
made more detailed, for example for initiation
of investigations, evidence, and transparency.
Attempts to control some controversial na-
tional practices have succeeded to a certain ex-
tent but at the price of codifying them into the
Agreement (e.g. cumulative injury assessment).
The Agreement also provides for the redefi-
nition of the conventional definition of dump-
ing - price discrimination - to include below
cost of production dumping. Nevertheless, it
has left some important questions unanswered
such as circumvention of anti-dumping duties
and the relevance of anti-dumping measures in
the context of domestic competition policies for
future negotiations. The standards of review
on dispute settlement, which require greater
deference to decisions by national administer-
ing authorities, constitute a controversial fea-
ture of the 1994 Agreement. Whether they will
unduly insulate the national regulations of all
WTO members from successful challenges will
have to be weighed against complaints that
panels have increasingly penetrated areas that
governments would wish to reserve exclusively
for themselves. The meaningfulness of the
provisions of the Agreement will reside in their
application in national laws and administrative
practices. Whether the Agreement will effec-
tively insulate normal price competition against
unjustified anti-dumping actions in the context
of the World Trade Organization will also de-
pend on future cases and the automatic ap-
proval of panel reports. If anti-dumping
measures become the preferred instrument of
protection for many WTO members, the ap-
propriate resources should be invested in na-
tional structures to administer anti-dumping
investigations, particularly in countries that do
not have a tradition of taking anti-dumping
measures.

Chapter 1V notes that, for the first time,
under the Subsidies and Countervailing Meas-
ures Agreement, a definition of subsidies has
been established, as involving a financial con-
tribution by a government or any public body
which thereby confers a benefit. Subsidies are
classified into prohibited, actionable and non-
actionable, which reflects an international con-
sensus as to the appropriate role for
governments in supporting production and ex-
ports.  Specificity 1s a key concept in the
Agreement in that remedies provided against
prohibited subsidies in Part [I, or against
actionable subsidies under Part [II, or
countervailing measures in Part V, can be ap-
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plied only if a subsidy is specific to an enter-
prise or industry or a group of enterprises or
industries. Members will have three years to
bring their existing programmes into conform-
ity with the provisions of the Agreement, with
flexibility given to developing countries and
least developed countries. The Agreement will
provide a degree of predictability in interna-
tional trade as regards the use by governments
of clearly prohibited subsidies and the fact that
other subsidies have been categorized as per-
missible but actionable, with comprehensive
guidance on determination of adverse effects
and serious prejudice, along with detailed rem-
edies. Some of the contentious issues in re-
lation to prohibited and actionable subsidies
(e.g. adverse effects, serious prejudice and the
remedies to deal with such subsidies) may per-
haps be negotiated outside the bounds of this
Agreement, in particular with respect to steel
and civil aircraft. The Agreement in general
does not apply to subsidies on agricultural
products, which have been dealt with in the
Agreement on Agriculture, through the negoti-
ation of quantitative limits on domestic and
export subsidies. Chapter 1V tackles some of
these issues in its Annexes.

Chapter V covers the Agreement on Tex-
tiles and Clothing, which is of particular im-
portance to developing countries, as this sector
has served as the engine of growth for them.
[t accounts for nearly 45 per cent of the devel-
oped countries’ imports from the developing
countries. For over three decades trade in this
area of critical export interest to developing
countries had been subject to a derogation from
the disciplines of GATT, which permitted de-
veloped “importing” countries to 1mpose
discriminatory restrictions (generally in the
form of export restraints) against “low cost”
developing country suppliers. These re-
strictions first took the form of the Short-Term
Cotton Textile Arrangement in 1961, which
became the Long-Term Cotton Arrangement in
1962, and eventually the Multi-Fibre Arrange-
ment (MFN) in 1974, which expanded in
country and product coverage at each renewal.
For the first time, during the Uruguay Round,
efforts were made to negotiate the termination
of this long-standing derogation in a sector in
which the developing countries have tradi-
tionally enjoyed comparative advantage and
their exports have been discriminated against.
The Agreement on Textiles and Clothing pro-
vides for the progressive phasing out of all
MFA restrictions as well as other restrictions,
and the integration of this sector into GATT
1994 in four stages over a non-renewable tran-

collectively account for more than 7 per cent of imports of the like product in the importing country; or where the

injury is negligible.
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sition period of 10 years. Since each importing
member will select the products it wishes to be
integrated into GATT unilaterally, it is difficult
to foresee which of the MFA restrictions will
be phased out in the early stages, although it
may be expected that the most sensitive pro-
ducts, where the growth rates are lowest and
quota levels filled, will be liberalized at the final
stage. Thus, many developing countries will
derive meaningful benefits in this sector only in
the tenth year. However, the Agreement con-
tinues to allow MFA-type selective safeguard
actions (i.e. on a member-by-member basis) to
be applied during the transition period under
so-called “transitional safeguards”.

Another major outcome of the Uruguay
Round has been the negotiation of the new
multilateral disciplines devised in the areas of
intellectual property rights and trade in services
and their linkage with GATT through the inte-
grated dispute settlement mechanism. The ex-
tension of multilateral trade obligations, and
the attempts to use the TRIMs mandate to ne-
gotiate rules on investment, should be viewed
in the context of a persistent theme in interna-
tional economic debate: that of establishing
multilateral rules for the protection of property
rights. Chapters VI, VII and VIII address the
results of these negotiations.

Chapter VI studies the Agreement on
Trade-Related Investment Measures (TRIMs)
which codifies existing practice under GATT.
Developing countries were successful in block-
ing efforts aimed at negotiating on agreement

on investment per se, including right of
establishment and national treatment for
investors. In fact, the only concessions on

investment are not contained in the TRIMs
Agreement but in the General Agreement on
Trade in Services (GATS), which sets out a
framework for negotiations on national
treatment and market access through
commercial presence mode of supply. The
TRIMs Agreement relates to trade in goods
only and provides an illustrative list of TRIMs
that are mandatory or enforceable under
domestic law or administrative rulings or with
which compliance is necessary to obtain an
advantage. The list covers TRIMs that are
inconsistent with the obligations of national
treatment and of general elimination of
quantitative restrictions of Article XI:1 of
GATT, which relate in particular to local
content requirements, trade balancing re-
quirements, exchange restrictions and domestic
sales requirements. The Agreement does not
define a TRIM or provide an objective test for
identifying such measures; it will therefore be

3 Foreign Investment Review Act.
Supplement.

for the notifying country to judge which of its
TRIMs are prohibited. The discussions in the
TRIMs Committee under the WTO Agreement
and the dispute settlement mechanism may
provide clearer guidelines in this respect.
Although developing countries succeeded in
circumscribing the scope of the TRIMs
Agreement to the codification of the Canadian
FIRA case3 Article 9 on review of the
operation of the Agreement provides for
consideration of whether the Agreement should
be complemented with provisions on invest-
ment policy and competition policy.

Chapter VII looks at the major results
obtained by the extension of multilateral disci-
plines to the new area of trade in services. The
unique feature of the General Agreement on
Trade in Services (GATS) is the extension of
the scope of multilateral trade rights and obli-
gations to cover such diverse measures as those
relating to foreign direct investment, and
movement of persons and of electronic data
across national frontiers, as well as professional
qualifications, thus making these legitimate
subject-matters for inclusion in future trade
negotiations. This chapter examines in consid-
erable detail the General Agreement on Trade
in Services and the problems of assessing the
impact of the results of the negotiations on
specific commitments. GATS contains the first
agreed definition of “trade in services”, which
can be accomplished through the four “modes
of supply” of cross-border movement, move-
ment of consumers, commercial presence, and
the presence of natural persons. The main
body of GATS consists of general obligations
and disciplines, including unconditional MFN
treatment and increasing participation of de-
veloping countries. Market access and national
treatment, however, are not general obli-
gations, being confined to sectors and subsec-
tors, and modes of supply, on which specific
commitments are made. Development is an
obligation and an inherent objective of the
Agreement, and thus is not a special treatment
granted for a specific time-frame. The devel-
oping countries are required to liberalize, but
to a lesser degree, and market access granted
by them is conditional upon measures to assist
them to strengthen their services sectors, inter
alia, through access to information networks
and distribution channels.

Most countries provide a standstill in
their schedules of commitments. The extent to
which the commitments actually provide a
rollback of restrictions can only be determined
by an analysis of the legislative changes intro-
duced by members to implement their conces-

See GATT, Basic Instruments and Selected Documents (BISD), Thirtieth
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sions. However, even the consolidation of the
status quo through the application of the MFN
clause, and the specific market access and na-
tional treatment commitments made in partic-
ular sectors and subsectors by guaranteeing
security of access, will expand trade and in-
vestment in services. The degree of develop-
ment of the services sector is reflected in the
coverage of the sectors offered in the schedules
of specific commitments. The majority of the
offers cover tourism services. Sectors with a
high degree of coverage include business ser-
vices, transport services, communications ser-
vices and financial services. Sectors with a low
degree of coverage include construction, dis-
tribution, education, environment, health and
recreational services. The modes of supply
most frequently included in schedules of com-
mitments are those of commercial presence and
movement of consumers. The mode of supply
of natural persons, which is of particular inter-
est to developing countries, has been offered in
nearly all schedules through horizontal com-
mitments in the limited category of intracorpo-
rate transferees and business visitors, which is
linked to commercial presence. A few countries
have offered access for additional categories of
natural persons. In general therefore, move-
ment of persons in categories of interest to de-
veloping countries is not offered. It is difficult
to establish criteria and parameters for an
evaluation of the value of concessions and an
estimate of their trade impact. The major im-
pediment to assessing the impact of commit-
ments is the lack of disaggregated statistics on
trade, production and investment in the services
sector.

Chapter VIII on trade-related intellectual
property rights (TRIPs) analyses the key fea-
tures of the Agreement on the subject and
evaluates its implications in terms of its effect
on the volume and costs of transfer and dif-
fusion of technology in developing countries
and on the costs associated with the imple-
mentation and enforcement measures. It
underlines the fact that the Agreement intro-
duces profound changes in the traditional
standards of intellectual property rights, which
will influence competition in the world econ-
omy, as well as the generation and diffusion of
technological innovations, and, ultimately, the
technological prospects of developing coun-
tries. Through the Agreement, the basic GATT
principles of national treatment and MFN
treatment are applied to intellectual property
rights, the provision of effective enforcement
measures for those rights, multilateral dispute
settlement and transitional arrangements. The
Agreement establishes minimum standards on
patents, copyrights, trademarks, industrial de-
signs, geographical indications, layout designs
for integrated circuits and protection of undis-
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closed information, which are enforced through
a comprehensive set of provisions, building
upon and, in certain cases, going beyond the
provisions of existing WIPO instruments. [t
establishes that all products or processes in all
fields of technology are patentable. The "Gen-
eral obligations” (Part III, section 1) call on
countries to make available, under their laws,
enforcement procedures and remedies to enable
right holders to take action against any in-
fringement of intellectual property rights. One
of the most significant provisions is that the
judicial authorities should be empowered to
order, without hearing the alleged infringer,
provisional measures, inter alia, to prevent
infringement and to preserve evidence. In
respect of each category of intellectual property
rights, the Agreement builds upon the existing
international conventions and specifies a
number of higher and additional standards of
protection. Countries may, however, adopt
measures to protect public health and nutrition
and to promote public interest in sectors of
vital importance to their socio-economic and
technological development. It is also envisaged
that appropriate measures may be needed to
prevent the abuse of intellectual property rights
or practices that unreasonably restrain trade or
adversely affect the international transfer of
technology in accordance with certain
established criteria. The Agreement provides,
for the first time in an internationally binding
instrument, a number of rules on restrictive
practices in licensing contracts. Countries are
thus free to specify, in their legislation,
licensing practices or conditions that may
constitute an abuse of intellectual property
rights and have an adverse effect on
competition in the market concerned.

One of the controversial issues which the
Agreement provides for 1s compulsory licensing
under the patent system, which requires a pat-
ent to be worked in the territory where the
patent has been granted, within a specified pe-
riod of the grant. The Agreement sets condi-
tions under which compulsory licensing may be
granted, such as public health and nutrition,
national emergency and extreme urgency, pub-
lic non-commercial use, anti-competitive prac-
tices such as monopolistic pricing and the
exploitation of a dependent patent.

The implementation of the Agreement on
TRIPs would incur costs for developing coun-
tries, not only with respect to the imported
technology but also administrative costs owing
to the necessity of significant legal, administra-
tive and institutional reforms, which would re-
quire complementary international support in
the form of improved financial flows, invest-
ment and technology transfer. Identifying the
parameters of healthy competition, which is
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necessary for all players in an integrated world
market, will require comprehensive rules on
anti-competitive practices in a post-TRIPs
economic environment.

Chapter IX covers the integrated dispute
settlement mechanism which links goods, ser-
vices and intellectual property. The Under-
standing on Rules and Procedures Governing
the Settlement of Disputes was negotiated to
give confidence to all participants that they
would have the means to assure the proper
fulfilment by other WTO members of the obh-
gations contained in the Final Act and to pro-
vide a solid safeguard against unilateral action
by any member. The Dispute Settlement Body,
which 1s entrusted with the administration of
the Understanding and with consultation and
dispute settlement provisions of the covered
agreements, has the authority to establish pan-
els, adopt panel and appellate body reports,
maintain surveillance of implementation of
rules and recommendations and authorize sus-
pension of concessions and other obligations
under the covered agreements. Its decisions
will be taken by consensus, which should facil-
itate the adoption of panel reports. Moreover,
the Understanding provides for a time-frame
for the entire dispute settlement procedure,
which establishes the automatic nature of the
Understanding, and would ensure permanent
monitoring of the implementation of adopted
recommendations or rulings. There is also
provision for particular attention to be paid to
matters affecting the interests of developing

country members with respect to measures that
have been subject to dispute settlement. The
commitment exists to provide developing
countries with the means both to press for the
early removal of third-country measures that
are harmful to their export trade, and to claim
leeway in terms of their own import measures
that have been found to be inconsistent with
their obligations.

Chapter X examines the emerging trade
policy agenda for negotiations among which
environment and competition issues are per-
haps the most clearly defined at present. This
chapter, drawing on previous work in
UNCTAD and elsewhere, attempts to provide
a clearer understanding of the evolution of se-
lected issues that could form the future agenda
of the WTO. The common theme for the de-
veloped countries in these areas 1s “levelling the
playing field” by requiring certain minimum
norms to be included in domestic policies that
impinge on economic competitiveness. The
developing countries, on the other hand, are
concerned that the new issues, particularly any
link between trade and labour rights, could be
used for protectionist purposes. Many devel-
oping countries, both in the implementation of
the Final Act and in the negotiations on the
future agenda, will face serious challenges with
respect to institutional and negotiating capac-
ity, human resource development and informa-
tion management, and will require increased
support in these respects through technical as-
sistance programmes.”




Chapter |

AGREEMENT ESTABLISHING THE WORLD TRADE
ORGANIZATION

The Final Act Embodying the Results of
the Uruguay Round of the Multilateral Trade
Negotiations was signed at the Ministerial
Meeting of the Trade Negotiations Committee
on 15 April 1994.4 It provides that the Agree-
ment Establishing the World Trade Organiza-
tion, to which all substantive agreements and
understandings are annexed, as well as the
Ministerial Declarations and Decisions adopted
at Marrakesh, and the Understanding on
Commitments in Financial Services, form an
integral part of it. For practical purposes,
therefore the participants, in signing the Final
Act, made a commitment to place the entire
package of the Uruguay Round results before
their competent national authorities, which,
according to their respective domestic constitu-
tional procedures, would act with the aim of
approving or ratifying it. Thus, the Final Act
stipulates that the participants, inter alia, agree
to “submit, as appropriate, the Agreement
Establishing the World Trade Organization for
the consideration of their respective competent
authorities with a view to seeking approval of
this Agreement in accordance with appropriate
procedures of the participant concerned.”
Other elements of the Final Act are:

[

the agreement to adopt the Ministerial
Declarations and Decisions;

the agreement on the desirability of ac-
ceptance of the WTO Agreement by all
participants with a view to its entry into

A. Introduction

force by 1 January 1995, or “as early as
possible thereafter”. It was also agreed that
the WTO Agreement must be accepted as
a whole without any exceptions;

the agreement to convene a Ministerial
Meeting not later than late 1994 to decide
on the international implementation of the
Uruguay Round results, including the tim-
ing of their entry into force, in accordance
with the final paragraph of the Punta del
Este Declaration;

the agreement that, before accepting the
WTO Agreement, participants in the
Uruguay Round which are not contracting
parties to the GATT must first have con-
cluded their accession negotiations and
become GATT contracting parties. For
them, schedules of concessions in goods
and services are not definitive and will be
completed for the purposes of their ac-
cession to GATT and acceptance of the
WTO Agreement.

The WTO Agreement was opened for ac-
ceptance at Marrakesh and participants which
were GATT contracting parties were invited to
sign it, for which full powers were required
from their national authorities.

At the Marrakesh Ministerial Meeting a
total of 111 countries out of 125 formal partic-
ipants in the Uruguay Round signed the Final
Act. The WTO Agreement was signed by 104

4 The signature of the Final Act conformed to the procedures foreseen in Article 10 of the Vienna Convention on the
Law of Treaties as regards the establishment of the authentic and definitive text of a treaty.
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participants in many cases subject to further
ratification or approval. Seven countries
(Australia, Botswana, Burundi, India, Japan,
Republic of Korea and the United States) did
not sign the WTO Agreement because of their
respective national legislative procedures.

In addition, several Ministerial Decisions
were adopted at Marrakesh to ensure the tran-

e — ——

sition from the GATT to the WTO. In partic-
ular, the Decision on the Establishment of the
Preparatory Committee for the WTO envisages
a transitional organizational structure and a
programme of action, including seeking sol-
utions to various administrative, procedural
and legal matters to ensure the efficient opera-
tion of the WTO as of its entry into force.

B. Background to the Negotiations

Neither the Punta del Este Declaration
nor the 1988 Mid-Term Review Agreement
foresaw that the results of the Uruguay Round
would be implemented through the establish-
ment of a new organization. At Punta del Este
it was agreed that “when the results of the
Multilateral Trade Negotiations in all areas
have been established, Ministers meeting also
on the occasion of a Special Session of CON-
TRACTING PARTIES shall decide regarding
the international implementation of respective
results”. The participants agreed also that the
Uruguay Round constituted a “single under-
taking” in the sense that partial results limited
to certain items would not be acceptable. Some
participants considered that this could be im-
plemented only through an organizational ar-
rangement.

The WTO Agreement is based on the
proposals submitted in 1990 by the European
Communities and Canada, which envisaged a
new organization as the most effective and
pragmatic mechanism for: (a) implementing
the results of the Uruguay Round; (b) incorpo-
rating the results in new areas (Trade in Ser-
vices and Trade-Related Intellectual Property
Rights-TRIPs) into the multilateral framework
of trade rights and obligations; (c) introducing
amendments to certain GATT Articles and
some of the Tokyo Round Codes; (d) correcting
the fragmentation of the GATT legal system
which resulted from the implementation of the
Tokyo Round agreements; and (e) obtaining
the “definitive” application of GATT by mem-
ber countries. The proposed organization
should be endowed with a permanent and solid
institutional status to enable it to play a greater
role in global economic policy-making in coop-

5 GATT document MTN.GNG/NG14,W;42, 9 July 1990.

eration with the International Monetary Fund
and the World Bank.

On 9 July 1990 the European Communi-
ties formally submitted a proposal to the Ne-
gotiating Group on the Functioning of the
GATT System (FOGS) advocating the estab-
lishment of a Multilateral Trade Organization
(MTO).5 It should be purely institutional in
character, and act as an umbrella for the ad-
ministration of the GATT and other multilat-
eral trade agreements emerging from the
Uruguay Round. The EC proposal later served
as a basis for the draft MTO Agreement in-
cluded in the Draft Final Act of 20 December
1991,

Canada had communicated similar ideas
informally in April 1990, stressing the need for
an institutional structure adapted so as to re-
solve the problems arising in incorporating the
agreements that were expected to be reached
on trade in services and trade-related aspects
of intellectual property rights (TRIPs) into the
multilateral framework of trade rights and ob-
ligations, in resolving the legal and procedural
problems involved in introducing amendments
to GATT, and in revising the Tokyo Round
Codes and clarifying their relationship with
GATT.

Switzerland$ pursued a somewhat differ-
ent approach in proposing to the FOGS Group
the strengthening of both GATT as an institu-
tion and its cooperation with the Bretton
Woods institutions. The Swiss submission
aimed at establishing GATT as the authority
with the knowledge and experience to conduct
a meaningful trade policy dialogue, advocating
a review of the GATT Secretariat in order to
reinforce its independent analytical capacity.

6 GATT document MTN.GNG/NG14,W, 41, 17 May 1990.
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The United States presented a formal
proposal to the FOGS Group on 18 October
1990 suggesting the establishment of a GATT
Management Board with a view to improving
the overall effectiveness and decision-making
of the General Agreement.”

The Draft Final Act presented to the
Brussels Ministerial Meeting of the Trade Ne-
gotiations Committee in December 1990 envis-
aged that work would be initiated towards the
establishment of an organizational agreement,
although square brackets in the text indicated
disagreement with respect to virtually all rele-
vant aspects of this issue.d

The Agreement establishing the Multilat-
eral Trade Organization (MTO) formed an in-
tegral part of the Draft Final Act embodying

C. Main provisions of the Agreement

1. Content and functions

The WTO Agreement consists of a pre-
amble, sixteen Articles and four Annexes.
Other than genecral references contained in its
preambular paragraphs, it does not incorporate
any substantive multilateral rules and disci-
plines (concerning, for example, MFN treat-
ment, non-discrimination, national treatment,
etc.).

The preambile is a redrafting of the GATT
1947 preamble, and is the only place in the
Agreement where substantive matters are
touched upon. In particular, it introduces the
notion of sustainable development in the fol-
lowing words: “allowing for the optimal use of
the world’s resources in accordance with the
objective of sustainable development, sceking
both to protect and preserve the environment
and to enhance the means for doing so in a
manner consistent with their respective needs
and concerns at different levels of economic
development”, and expands the scope of the

the results of the Uruguay Round, as contained
in document MTN.TNC/W/FA of 20 Decem-
ber 1991. In January 1992 a “four-track ap-
proach” was adopted for the concluding phase
of the Uruguay Round. “Track three” consisted
of work to ensure the legal conformity and
internal consistency of the agreements consti-
tuting the Draft Final Act. The Legal Drafting
Group was set up for this purpose.

In 1993 work on the draft MTO Agree-
ment progressed in an informal setting. This
was Dbasically concluded by mid-November
1993, although negotiations on several difficult
points proceeded until literally minutes before
the general deadline of 15 December. Finally,
at the last moment, the title of the new organ-
ization was changed to “World Trade Organ-
ization”.

Agreement to trade in services. [t also recog-
nizes the “need for positive efforts designed to
ensure that developing countries, and especially
the least developed among them, secure a share
in the growth in international trade
commensurate with the needs of their economic
development”, which is the only reference to
the special problems of the developing coun-
tries in the Agreement. The penultimate
preambular paragraph states the determination
of members to develop “an integrated, more vi-
able and durable multilateral trading system
encompassing the General Agreement on
Tariffs and Trade, the results of past trade lib-
eralization efforts, and all of the results of the
Uruguay Round of Multilateral Trade Negoti-
ations”,

Multilateral Trade Agreecments (MTAs)
(the Multilateral Agreements on Trade in
Goods, the General Agreement on Trade in
Services and the Agreement on Trade-Related
Aspects of Intellectual Property Rights) form
Annexes 1A, 1B and 1C respectively of the
Agreement.?

This proposal recalled that the Havana Charter made provision for an Executive Board in the ITO, and suggested that
the GATT Management Board should be established at the Ministerial level with wide functions, including primary
responsibility for developing an outline, for the consideration of the conltracting parties, of a successor organization

to GATT (MTN.GNG/NG14/W/45, 18 October 1990).

8 MTN.TNC,W/35.Rev.1, 3 December 1990.

9 Annex 1A covers: (i) the "GATT 1994”, which consists of (a) the provisions in the "GATT 1947" as rectified, amended
or otherwise modified by the terms of legal instruments which have entered into force before the date of entry into force
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Annex 2 covers the Understanding on
Rules and Procedures Governing the Settle-
ment of Disputes, while Annex 3 contains the
text on the Trade Policy Review Mechanism
(TPRM). Plunilateral Trade Agreements
(PTAs) are to be found in Annex 4.10

The Agreements in Annexes 1, 2 and 3
are binding on all members of the WTO, and,
in fact, their acceptance, along with specific
schedules of concessions on goods and services,
is a strict condition for membership in the
WTO. Annex 4 agreements may have limited
membership, and create rights and obligations
only for members that have accepted them.

The WTO Agreement stipulates that
GATT 1994 and GATT 1947 are two different
agreements (they are “legally distinct”), al-
though GATT 1994 consists of the text of the
GATT 1947 and its legal instruments, as well
as of several Understandings on interpretations
and modifications of GATT Articles, and the
Marrakesh Protocol containing schedules of
concessions on goods. In the Uruguay Round,
the participants, pressured by the time factor,
could not accomplish the delicate legal task of
drafting those parts of the GATT 1947 which
are to be superseded by the WTO Agreement.
The pragmatic solution found was to incorpo-
rate the GATT 1947 by reference through
inclusion of an incorporation clause in Annex
1A of the WTO Agreement.

The WTO will thus provide the common
institutional framework for the conduct of
trade relations among its members in matters
related to the agreements and associated legal
instruments included in the above-mentioned
annexes. Among its functions are: (1) facili-
tation of the implementation, administration
and operation of the annexed agreements; (2)
provision of the forum for negotiations among
its members concerning their multilateral trade
relations in matters dealt with under the
annexed agreements, and of a forum for further
negotiations among its members concerning
their multilateral trade relations, as well as a

framework for the implementation of the
results of such negotiations; (3) administration
of the Dispute Settlement Body;, (4)
administration of the Trade Policy Review
Mechanism; and (5) cooperation, as
appropriate, with IMF and the World Bank
and its affiliated agencies with a view to
achieving greater coherence in global economic
policy-making.

2. Organizational structure

The WTO organizational structure, which
1s open to all WTO members, consists of a
Ministerial Conference, meeting at least once
every two years and a General Council, meeting
as appropriate. The General Council will also
carry out the functions of a Dispute Settlement
Body and a Trade Policy Review Body. Other
bodies include a Council for Trade in Goods, a
Council for Trade in Services, and a Council for
TRIPs. A Committee on Budget, Finance and
Administration, a Committee on Trade and
Development, and a Committee on Balance-of-
Payments Restrictions will be established by
the Ministerial Conference. The Council for
Trade in Goods, the Council for Trade in Ser-
vices, and the Council for TRIPs will establish
their respective rules of procedure subject to
the approval of the General Council, and any
subsidiary bodies they may set up will establish
their respective rules of procedure subject to
the approval of their respective Councils. The
Council for Trade in Goods will oversee the
functioning of the MTAs as set out in Annex
IA. The Council for Trade in Services will
oversee the functioning of the General Agree-
ment on Trade in Services as set out in Annex
1B, while the Council for TRIPs will oversee
the functioning of the Agreement on TRIPs as
set out in Annex IC.

of the WTO Agreement, except the Protocol of Provisional Application; (b) the provisions of the legal instruments that
have entered into force under GATT 1947 before the date of entry into force of the WTO Agreement such as protocols
relating to tariff concessions, protocols of accession, excluding provisions related to the Protocol of Provisional
Application, waivers granted under GATT 1947 and still in force on the date of entry into force of the WTO
Agreement and other decisions under GATT 1947; (c) the Understandings reached in the Uruguay Round concerning
interpretations to several articles of GATT; (d) the Marrakesh Protocol containing schedules of concessions on market
access in goods; (ii) the Tokyo Round Codes as they result from the Final Act of the Uruguay Round and their
associated legal instruments, except those Codes and Arrangements found in Annex 4; (iii) new Agreements reached
in the Uruguay Round (Agreement on Safeguards, Agreement on Trade-Related Investment Measures, Agreement
on Preshipment Inspection; Agreement on Rules of Origin, Agreement on Agriculture, Agreement on Textiles and

Clothing, etc.);

Annex 1B covers the General Agreement on Trade in Services, and its associated legal instruments;

Annex 1C covers the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs).

10 Annex 4 covers: (i) the Agreement on Trade in Civil Aircraft; (ii) the Agreement on Government Procurement; (iii)
the International Dairy Arrangement; and (iv) the International Bovine Meat Arrangement.




The General Council of the WTO will
make arrangements with other intergovern-
mental organizations that have related respon-
sibilities to provide for effective cooperation,
as well as with non-governmental organizations
for consultation and cooperation on matters
related to those of the WTO.

There will be a secretariat of the WTO
headed by a Director-General. The financial
regulations of the WTO will be based, as far as
practicable, on the regulations and practices of
the GATT 1947. The WTO will have legal
pesonality and will be accorded by its members
such legal capacity as may be necessary for the
exercise of its functions. It will enjoy privileges
and immunities similar to those stipulated in
the Convention on the Privileges and Immuni-
ties of the Specialized Agencies, approved by
the General Assembly of the United Nations
on 21 November 1947.

3. Decision-making procedures

The Agreement foresees that the WTO
will continue the GATT practice of decision-
making by consensus. A decision by consensus
1s deemed to have been taken if no member,
present at the meeting when the decision was
taken, formally objected to the proposed deci-
sion. However, when a decision cannot be ar-
rived at by consensus, the matter will be
decided by voting. In this respect, different
procedures have been established depending on
the issue involved. Each member will have one
vote at meetings of the Ministerial Conference
and the General Council, cxcept that the
European Communities will have a number of
votes equal to the number of their member
States which are members of the WTO, but in
no case will the overall number of votes of the
EC exceed the number of its member States.

In general, decisions of the Ministerial
Conference and the General Council that re-
quire a vote will be taken by a majority of the
votes cast; however, in the case of an interpre-
tation of the WTO Agreement or the Multilat-
eral Trade Agreements, the decision will be
taken by a three fourths majority.  The
Ministerial Conference and the General Coun-
cil have the exclusive authority to adopt such
interpretations. In the case of an interpretation
of an MTA in Annex 1, the above authority
will be exercised on the basis of a recommen-
dation by the Council overseeing the function-
ing of that Agreement.
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An obligation imposed on a member by
the WTO Agreement or any of the Multilateral
Trade Agreements can be waived by the
Ministerial Conference on the basis.of consen-
sus in the case of the Agreement itself or a de-
cision by a three fourths majority once a given
period of time for consideration has elapsed (90
days). A decision to grant a waiver in respect
of an obligation subject to a transition period
or a period for staged implementation that the
requesting member has not performed by the
end of the relevant period will be taken only by
consensus. A request for a waiver under the
MTAs will be initially submitted to the respec-
tive Councils for their consideration over not
more than 90 days, after which the relevant
Council will report to the Ministerial Confer-
ence. A decision granting a waiver must be
justified by exceptional circumstances, the
terms and conditions of the waiver, and the
date of its termination. Any waiver granted for
more than one year must be reviewed annually
by the Ministerial Conference which, on the
basis of its findings, may extend, modify or
terminate the waiver.

It is envisaged that the Ministerial Con-
ference will establish at its first session a revised
list of waivers including those granted under
GATT 1947 after 15 December 1993 and before
the date of entry into force of the WTO
Agreement, and will delete those that will have
expired by then. A separate Understanding in
Respect of Waivers of Obligations under
GATT 1994 provides additional rules for waiv-
ers, including (a) that any waiver in effect on
the date of entry into force of the WTO
Agreement will terminate on the date of its
expiry or two years from the date of entry into
force of the WTO Agreement, whichever is
earlier; and (b) that any member considering
that a benefit accruing to it under GATT 1994
is nullified or impaired as a result of the failure
of the member to whom a waiver was granted
to observe its terms or conditions, or the ap-
plication of a measure consistent with waiver’s
terms and conditions, may invoke dispute
settlement procedures.

Decisions on interpretations and waivers
under PTAs will be governed by the provisions
of such Agreements.

Several other decision-making procedures
have been established: (a) the WTO financial
regulations and annual budget estimates will be
adopted by the General Council by a two thirds
majority, comprising more than half of the
WTO members; (b) decisions by the General
Council acting as the Dispute Settlement Body
will be taken only on the basis of consensus as
foreseen in Article 2:4 of the Dispute Settle-
ment Understanding; and (c) decisions on ac-
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cession to the WTO will be approved by the
Ministerial Conference by a two thirds majority
of the WTO members.

4. Procedures for amendment

Procedures regulating initiation, consid-
eration and adoption of amendments to the
WTO Agreement as well as to the MTAs have
a complex decision-making mechanism of their
own. Initiation of a proposal to amend the
provisions of the WTO Agreement or the
MTAs may be made by any member or by the
Council that oversees the MTA to be amended
through submission to the Ministerial Confer-
ence. During a period of 90 days (or longer by
decision of the Ministerial Conference) after a
proposal has been formally tabled, any decision
by the Ministerial Conference to submit the
proposed amendment to the members will be
taken by consensus. If consensus is not
reached within the established period, the
Ministerial Conference will decide by a two
thirds majority of the members whether or not
to submit the proposed amendment.

Amendments to provisions of the WTO
Agreement (except Articles IX and X) and to
the provisions of the MTAs in Annexes IA
(except Articles I and Il of GATT 1994) and
IC (except Article II:1 of GATS), and of the
Agreement on TRIPs (except Article 4), that
are of a nature that would alter the rights and
obligations of the members, will take effect for
the members that have accepted them upon
acceptance by two thirds of the members and
thereafter for each member upon acceptance
by it. The Ministerial Conference may also
decide by a three fourths majority of the mem-
bers that any amendment made eflective under
this general rule is of such a nature that any
member which has not accepted it within a pe-
riod specified by the Ministerial Conference in
each case will be free to withdraw from the
WTO or to remain a member with the consent
of the Ministerial Conference. The same pro-
cedures will apply with respect to amendments
to Parts I, [ (except for Article 11:1), and 111
of the General Agreement on Trade in Services
and the respective annexes.

In dealing with amendments to the WTO
Agreement, GATT 1994 and other MTAs in
Annex 1A and the Agreement on TRIPs, that
are of a nature not requiring alteration of the
rights and obligations of the members, the
Ministerial Conference should first decide by a
three fourths majority whether the amendment

in question is of such a nature. If it is, it will
take effect for all members upon acceptance by
two thirds of the members.

Special procedures have been established
to deal with amendments to the specific pro-
visions of the WTO Agreement and MTAs,
such as:

¢ Amendments which require acceptance by
all members involve (1) articles in the
WTO Agreement dealing with decision-
making and amendments; (2) Articles I
and Il of GATT 1994 (MFN treatment);
(3) Article II:1 of the General Agreement
on Trade in Services (MFN treatment);
and (4) Article 4 of the Agreement on
TRIPs (MFN treatment),

*  Amendments to Parts IV, V and VI of the
General Agreement on Trade in Services
and the respective annexes will take effect
for all members upon acceptance by two
thirds of the members;

Amendments to the Agreement on TRIPs
meeting the requirements of its Article 71
(paragraph 2) may be adopted by the
Ministerial Conference without further
formal acceptance procedures. This pro-
vision relates to amendments “merely
serving the purpose of adjusting to higher
levels of protection of intellectual property
achieved, and in force, in other multilateral
agreements and accepted under those
agreements by all WTO members”.

It is envisaged that members accepting
an amendment to the WTO Agreement or
MTAs in Annex 1 will deposit an instrument
of acceptance with the Director-General of the
WTO within the period of acceptance specified
by the Ministerial Conference.

The WTO Agreement contains specific
procedures in dealing with amendments con-
cerning its Annex 2 (Dispute Settlement) and
Annex 3 (Trade Policy Review Mechanism).
Decisions to approve amendments to Annex 2
will be made by consensus. They will take ef-
fect for all members upon approval by the
Ministerial Conference, as will decisions to ap-
prove amendments to Annex 3.

In relation to the Plurilateral Trade
Agreements (PTAs) in Annex 4, it is stipulated
(a) that the Ministerial Conference, at the re-
quest of the members parties to a trade agree-
ment, may decide exclusively by consensus to
add a PTA to Annex 4 or to delete a PTA from
the same Annex; (b) that amendments to PTAs
will be governed by their provisions.
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5. Original membership and
accession

The WTO Agreement stipulates that the
contracting parties to GATT 1947 as of the
date of entry into force of this Agreement, and
the European Communities, which accept the
Agreement and the MTAs, and which have
submitted their schedules of concessions on
goods (annexed to GATT 1994) and services
(annexed to GATS), are eligible to become ori-
ginal members of the WTO. There is an ex-
emption from that basic requirement related to
the least developed countries which will only
be required to undertake commitments and
concessions to the extent consistent with their
individual development, financial and trade
needs or their administrative and institutional
capabilities.!!

The provision on accession is similar to
that of GATT 1947, except in the case of a
separate customs territory.  Under Article
XXVI:5 of GATT 1947, accession of a separate
customs territory was achieved by sponsorship
through a declaration by the responsible con-
tracting party. In the WTO Agreement no
distinction is made between a State or a sepa-
rate customs territory in that both are entitled
to become WTO members provided that the
latter has full autonomy in the conduct of its
external commercial relations. In the Explana-
tory Notes to the WTO Agreement, the terms
“country” or “countries” as used in the WTO
Agreement or the MTASs are understood to in-
clude any customs territory member of the
WTO.

Accession to the PTAs will be governed
by their own provisions.

6. Definitive application

The WTO Agreement contains the obli-
gation that “each member shall ensure the
conformity of its laws, regulations and admin-
istrative procedures with its obligations as pro-
vided in the annexed Agreements”. Bearing in
mind the complexities of the legal relationship
between the GATT and national law in some
major trading countries, this provision could

11 See annex 1 below.
12 See annex 3 below.

be open to different interpretations. In this
context, WTO members will have an option to
resolve such differences through recourse to the
new dispute settlement mechanism. However,
no previously applied “grandfather rights”
through the Protocol of Provisional Applica-
tion of GATT 1947 and the respective proto-
cols of accession to the latter are permitted any
longer, except for one exclusion as defined in
point 3(a) of the Explanatory Notes to Annex
IA of the WTO Agreement. This exclusion
stipulates that the provisions of Part Il of
GATT 1994 will not apply to measures taken
by a member under specific mandatory legis-
lation, enacted by that member before it be-
came a contracting party to GATT 1947, that
prohibits the use, sale or lease of foreign-built
or foreign-reconstructed vessels in commercial
applications between points in national waters
or the waters of an exclusive economic zone
(the United States “Jones Act”).

7. Other provisions

The non-application provision of the
Agreement can be applied to original WTO
members only if Article XXXV of GATT 1947
had previously been invoked and was effective
at the time of entry into force of the WTO
Agreement for the members concerned.”? It can
be applied against a new WTO member only if
the member not consenting to the application
has so notified the Ministerial Conference be-
fore the approval of the terms of accession of
the former. The requirement in GATT Article
XXXV that it could only be invoked if the
countries concerned had not previously entered
into tariff negotiations has been eliminated.
Non-application of PTAs will be governed by
their own provisions.

The Agreement stipulates that in the
event of a conflict between its provisions and
those of any of the MTAs annexed to it, the
provisions of the WTO Agreement will prevail.

The Agreement, together with the MTAs
annexed to it, will remain open for acceptance
for a period of two years following the date of
the Agreement’s entry into force. An accept-
ance after that date will enter into force on the
30th day following the deposit of the instru-
ment of acceptance. A member which accepts
the Agreement after its entry into force is re-
quired to implement those concessions and ob-
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ligations in the MTAs that contain time periods
starting with the entry into force of the WTO
Agreement as if it had accepted this Agreement
on the date of its entry into force (retroactive
application of certain obligations).

Withdrawal from the WTO Agreement
applies also to the MTAs and will take effect
upon the expiration of six months from the
date on which written notice of withdrawal is
received by the Director-General of the WTO.

D. Implications

1. General observations

The WTO Agreement does not establish
a minimum number of members or a minimum
percentage of world trade as a condition for its
entry into force (this contrasts with Article
XXVI of GATT 1947 which provided for entry
into force upon acceptance by countries ac-
counting for 85 per cent of the total trade of the
countries shown in its Annex H). Countries
that become WTO members will also remain
as contracting parties to the GATT 1947 (and
thus bound by two legally distinct sets of
multilateral obligations) if they do not with-
draw simultaneously from the latter.

2. Increase in levels of obligations
and problems of accession

The establishment of the WTO will in-
troduce substantial modifications of relevance
for the overall system of trade rights and obli-
gations. Thus, contracting parties to GATT
1947 which become members of the WTO will
be required to accept all MTAs, incorporated
in Annexes 1, 2 and 3 of the WTO Agreement,
without any exceptions or reservations, as well
as to submit their Schedules of concessions on
goods, and of specific sectoral and sub-sectoral
concessions with respect to market access and
national treatment for trade in services. This
would lead to a substantial increase in the
scope of obligations for all GATT contracting
parties, but developing countries, in particular,

will be faced with a dramatic increase in the
level of their obligations as most emerge from
the Round with a much higher level of tariff
bindings, in some cases across-the-board, par-
ticularly in agriculture, and have accepted new
obligations flowing from the revised Tokyo
Round Codes,!3 which had previously been ac-
cepted by a minority of developing countries,
as well as new obligations in the areas of trade
in services and, in particular, intellectual prop-
erty rights. The very strict conditions for ac-
cession to the WTO will therefore be a serious
challenge to them. The WTO will substantially
reduce the flexibility which developing coun-
tries have enjoyed under the multilateral trad-
ing system with respect to their trade policies
and in certain areas considered to fall in the
domestic policy sphere. These obligations are
somewhat mitigated by the provisions on dif-
ferential and more favourable treatment, which
offer even greater flexibility to the least devel-
oped countries.

In addition, the WTO Agreement elimi-
nates the possibility for those developing coun-
tries and territories which apply de facto GATT
rules in their foreign trade to accede, as is now
the case, by a simple declaration under GATT
Article XXVI:5 (¢)."* The process of accession
will also be much more difficult, including for
those developing countries and economies in
transition now negotiating their terms of ac-
cession to GATT, as they will need to adapt to
the new agreements negotiated in the Uruguay
Round. For example, they will have to negoti-
ate an “entry fee” on both goods and services,
accept a variety of Agreements that until now
have been optional (i.e. most Tokyo Round
Codes as revised), and commit themselves to a
set of new multilateral rules and disciplines in

13 As of May 1994, 15 developing countries were parties to the Agreement on Technical Barriers to Trade; 2 to the
Agreement on Government Procurement; 13 to the Subsidies Code; 11 to the Anti-Dumping Code; 12 to the Customs
Valuation Code; 12 to the Agreement on Import Licensing; 2 to the Civil Aircraft Agreement; 10 to the International
Bovine Meat Arrangement and 4 to the International Dairy Agreement.

14 These countries were formerly colonies or dependent territories. At present, there are still 13 developing countries

and territories in this category.




the areas of agriculture, subsidies, and intellec-
tual property rights, among others.

3. Cross-sectoral retaliation

The WTO foresees, through its dispute
settlement mechanism, “cross-sectoral retali-
ation” between market access concessions and
rule-making obligations in the area of goods
and new obligations in the areas of intellectual
property and trade in services, as well as any
new areas for which members decide to negoti-
ate multilateral obligations.!s Cross-sectoral re-
taliation, under which restrictive action can be
taken against exports of goods in a
compensatory “suspension of concessions” for
measures that members might apply in other
areas under. the Agreement (TRIPs and ser-
vices), may be authorized under the Under-
standing on Rules and Procedures Governing
the Settlement of Disputes, although proce-
dural devices determine that this would arise
only as a last resort. Cross-sectoral retaliation
was a major objective of major trading coun-
tries; the extent to which it could have positive
aspects in defending weaker countries’ positions
will have to be seen in practice.

4. Plurilateral Trade Agreements

Annex 4 of the WTO Agreement
“Plurilateral Trade Agreements”, while ori-
ginally intended to provide legal cover for
Tokyo Round Codes not renegotiated in the

E. Conclusions

The WTO Agreement is of a purely insti-
tutional and procedural character. Basically, its
main functions are administration of GATT
1994 plus the multilateral trade agreements ne-
gotiated in the Uruguay Round, and negoti-
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Uruguay Round, including those applied on a
“conditional” MEN basis among signatories,
could imply the creation of a legal mechanism
for negotiating future multilateral trade agree-
ments of limited membership. The possibility
is provided for in relation to the addition of a
new PTA to Annex 4 although this must be
decided by the Ministerial Conference exclu-
sively by consensus. However, there are no
specific rules dealing with the initiation of such
plurilateral negotiations.

The possible proliferation of PTAs would
limit the application of unconditional MFN
and non-discrimination in the international
trading system, since they would create rights
and obligations only for members that accepted
them. Annex 4 could eventually be used as a
legal justification to negotiate new agreements
among a few members of the WTO, the benefits
of which would not need to be extended to
other members. It should be noted that the
WTO Agreement does not contain an uncon-
ditional most-favoured-nation clause, which
has instead been included respectively in GATT
1994, GATS and TRIPs Agreement.

PTAs could eventually be adopted in
cases where multilateral negotiations do not
lead to consensus among all WTO members,
paving the way for individual WTO member
countries with likeminded positions to legalize
their relations on specific trade issues under the
coverage of the WTO. There are already can-
didates for future PTAs such as the Multilateral
Steel Agreement (MSA), as well as the pro-
posed new agreement covering antitrust
issues.16 Paradoxically, PTAs could lead to a
further fragmentation of the multilateral trad-
ing system, creating within one organization
different levels of rights and obligations as well
as two categories of members.

ation of further agreements in any area of
multilateral trade relations which could permit
any trade-related subject to be covered by fu-
ture trade negotiations. Other important func-
tions of the WTO include dispute settlement

I5 See, for example, "President Clinton’s submission to Congress of documents concerning the Uruguay Round Agree-
ment, December 15, 1993", International Trade Reporter, Vol. 10, Washington, D.C., 22 December 1993, p. 2164.

16 See "Draft International Antitrust Code -as a GATT-MTO Plurilateral Trade Agreement”, International Antitrust

Code Working Group, Munich, Germany, July 1993.
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and the trade policy review mechanisms, the
latter providing a forum for regular monitoring
of trade policies of members. Thus, the WTO
will have an open-ended, evolving substantive
mandate.

On the other hand, the WTO will inherit
decisions, procedures and “customary prac-
tices” followed by the contracting parties of
GATT 1947, although it will not be a successor
agreement to GATT in a legal sense. At this
stage the major accomplishment of the WTO
will be to provide a link between multilateral
rights and obligations relating to market access
with those on intellectual property and trade in
services. The open-ended scope of the WTO
ensures that this link will be maintained with
multilateral agreements that may be negotiated
in new areas. This would indicate that the ne-
gotiation of any future agreements in the WTO
will largely depend on its members” willingness
to link their policies in those areas to a set of
multilateral trade rules and disciplines subject
to an integrated dispute settlement system, thus
exposing those policies to possible retaliatory
trade actions. The reluctance of governments
in this respect, which is already being observed
in such areas as labour standards, may inhibit
any rapid expansion of the scope of WTO ob-
ligations in future negotiations.

The WTO clearly strengthens multilateral
obligations in the sense that, to become mem-
bers, all countries must accept all of the MTAs.
By establishing multilateral obligations in new
areas and linking them to a unified dispute
settlement mechanism, it should reduce the
freedom that countries have had in the past to
resort to unilateral approaches, such as the
Section 301 actions under the United States
trade law, through the commitment of its
members to ensure the conformity of their laws,
regulations and administrative procedures with
their obligations under those Agreements.

Various views have been expressed as to
the role the WTO will play in the “new world
order”. One view, which emerged immediately
after the agreement on the Uruguay Round
final package on 15 December 1993 and was
reflected in several of the Ministerial statements
at Marrakesh, portrayed the WTO as finally

taking the place of the stillborn ITO envisaged
in the Havana Charter, and constituting the
“missing pillar” of the postwar world economic
system, a third “Bretton Woods” institution.1?
However, other competent opinions have been
voiced to the effect that “the WTO has no more
real power than that which existed for the
GATT under previous agreements”,!3 and that
the new organization will be “no different in
character from the existing GATT secretariat,
nor is it expected to be a larger, more costly
organization”® (it has been described as a
“mini-charter” and not as the ITO of the
Havana Charter).20 The differing views ex-
pressed as to the significance of the WTO na-
turally reflect the particular political context in
which they are expressed.

In this context, the position of the WTO
vis-a-vis the United Nations and other interna-
tional organizations remains to be defined. The
United Nations General Assembly, which has
been considering for the last several years issues
related to strengthening international organiza-
tions in the area of multilateral trade, and is
expected to pay special attention to this matter
at its forthcoming forty-ninth session;?! could
be viewed as the proper forum for defining
actions needed to ensure the effective cooper-
ation and complementary roles of these organ-
izations.

It should also be noted that the recent
Agreed Conclusions 410 (XL) adopted by the
Trade and Development Board after the
Marrakesh Ministerial meeting recognize that
there should be constructive and effective co-
operation between UNCTAD and the WTO
based on the complementary functions of the
two organizations. Furthermore, in the Mid-
term Review of the Cartagena Commitment of
UNCTAD VIII, conducted in May 1994 by the
Trade and Development Board, the institu-
tional framework  within which  such
complementarity could be developed was
strengthened when three new UNCTAD inter-
governmental Ad Hoc Working Groups were
created: on Trade, Environment and Develop-
ment; on the Role of Enterprises in Develop-
ment; and on Trading Opportunities in the New
International Trading Context.®

17 See the Address by Peter D. Sutherland to the World Economic Forum, Davos, 28 January 1994.
18 See International Trade Reporter, Vol. 11, 13 April 1994, p. 596, quoting Professor John Jackson of Michigan

University.

19 See "President Clinton’s submission to Congress... “, International Trade Reporter, op. cit..
20 Testimony prepared by Professor John Jackson for the hearing of 14 June 1994 of the United States Senate Committee

on Foreign Relations, 14 June 1994,

21 See General Assembly resolutions 45/201, 46,207, 47/184 and 48/54.
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Annex 1 to chapter |

DIFFERENTIAL AND MORE FAVOURABLE TREATMENT
FOR DEVELOPING COUNTRIES

The General Principles governing the ne-
gotiations, as contained in the Punta del Este
Declaration, particularly stipulated that:

... (iv) ... the principle of differential and
more favourable treatment embodied in Part
IV and other relevant provisions of the Gen-
eral Agreement and in the Decision of the
CONTRACTING PARTIES of 28 Novem-
ber 1979 on Differential and More
Favourable Treatment, Reciprocity and
Fuller Participation of Developing Countries
applies to the negotiations.

... (v) The developed countries do not expect
reciprocity for commitments made by them
in trade negotiations to reduce or remove
tanffs and other barriers to the trade of de-
veloping countries, i.e. the developed coun-
tries do not expect the developing countries,
in the course of trade negotiations, to make
contributions which are inconsistent with
their individual development, financial and
trade needs. Developed contracting parties
shall therefore not seek, neither shall less-
developed contracting parties be required to
make, concessions that are inconsistent with
the latter’s development, financial and trade
needs.

The Declaration also stipulated that
“special attention shall be given to the partic-

A. Introduction

ular situation and problems of the least devel-
oped countries and to the need to encourage
positive measures to facilitate the expansion of
their trading opportunities”.

In general, the Uruguay Round agree-
ments, with some exceptions, provide for dif-
ferential and more favourable treatment for
developing countries. However, all Uruguay
Round obligations, including GATT 1994, the
General Agreement on Trade in Services and
the Agreement on TRIPs, are contained in a
single legal instrument (i.e. the Agreement Es-
tablishing the World Trade Organization),
which must be accepted in its entirety. This
will have the effect of: (1) establishing roughly
the same set of obligations for all WTO mem-
bers; and (ii) linking all such rights and obli-
gations to trade concessions. The only
flexibility to be enjoyed by developing countries
will be that spelled out in the respective Agree-
ments themselves. In this context, the pro-
visions on differential and more favourable
treatment for developing countries were estab-
lished on firmer legal ground. There are also
“horizontal” Ministerial Decisions stipulating
special measures in favour of least developed
countries and defining measures concerning the
possible negative effects of the reform
programme in agriculture on least developed
and net food-importing developing countries.




/8 Trade and Development Report, 1994 (Supplement)

B. Provisions on differential and more favourable treatment

The provisions on differential and more
favourable treatment in agreements on trade in
goods (Annex 1A of the WTO Agreement), as
well as in the Agreement on TRIPs (Annex 1C)
and the Understanding on Rules and Proce-
dures Governing the Settlement of Disputes
(Annex 2) can be classified into several catego-
ries, such as:

time-limited derogations from obligations
and longer periods for implementing obli-
gations;

higher or lower thresholds for undertaking
certain commitments, depending on the
specific agreement;

flexibility in obligations and procedures;
“best endeavour clauses”;

technical assistance and advice.

1. Time-limited derogations and
longer periods for implementing
obligations

The Agreement on Agriculture exempts
least developed countries from making re-
duction commitments; other developing coun-
tries will have the flexibility to implement their
reduction commitments over a period of 10
years as compared to six years in the case of
developed countries.

The Agreement on Sanitary and
Phytosanitary Measures establishes longer
time-frames for compliance with sanitary or
phytosanitary protection to be accorded to
products of 'interest to developing countries,
where such protection allows scope for phased
introduction. Specified, time-limited exceptions
in whole or in part from the obligations under
the Agreement may be granted upon request
by developing countries. The least developed
contracting parties may delay application of the
provisions of the Agreement for five years fol-
lowing the entry into force of the WTO Agree-
ment with respect to their sanitary or
phytosanitary measures affecting importation
or imported products. Other developing coun-
tries may also delay application of certain pro-
visions of the Agreement for two years, where

such application is prevented by a lack of tech-
nical expertise, technical infrastructure or re-
sources.

The Agreement on Technical Barriers to
Trade stipulates that specified and time-limited
exceptions in whole or in part from the obli-
gations under the Agreement may be granted
to developing countries, upon request.

The Agreement on Trade-Related Invest-
ment Measures (TRIMs) authorizes a develop-
ing country to deviate temporarily from a
general provision requiring that no member will
apply any TRIM that is inconsistent with the
provisions of Article I1T or Article XI of GATT
1994, to the extent and in the manner permitted
by Article XVIII of GATT 1994, the Under-
standing on the Balance-of-Payments Pro-
visions of GATT 1994, and the 1979
Declaration on Trade Measures Taken for
Balance-of-Payments Purposes. As to the pe-
riod of elimination of TRIMs, a longer time-
frame of five years is provided for developing
countries (this period being extendable upon
request), and seven years for least developed
countries, also extendable upon request (as
compared to two years for developed coun-
tries).

The Agreement on Implementation of
Article VII (Customs Valuation) reconfirms the
developing countries’ right to delay application
of its provisions for up to five years.

The Agreement on Import Licensing
Procedures permits a developing country to
delay the application of provisions relating to
automatic import licensing by not more than
two years from the date of entry into force of
the WTO Agreement for that country.

The Agreement on Subsidies and
Countervailing Measures foresees that: (a) the
prohibition of export subsidies contingent upon
export performance will not apply to the least
developed countries. Nor will it apply to cer-
tain developing countries whose GNP is below
US$1,000 per capita. However, if these coun-
tries reach export competitiveness in one or
more products, they will gradually phase out
such export subsidies over eight years. For de-
veloping countries other than the above, the
phase-out period for export subsidies will be
within eight years from the entry into force of
the WTO Agreement, and two years if export
competitiveness is reached in any given prod-
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uct. The period for phase-out is extendable; (b)
the prohibition of subsidies contingent upon
the use of domestic over imported goods will
not apply to developing countries for a period
of five years, and to least developed countries
for a period of eight years, from the date of
entry into force of the WTO Agreement.

The Agreement on Safeguards envisages
that: (a) developing countries will have the
right to extend the period of application of a
safeguard measure for up to two years beyond
the maximum period of eight years for other
WTO members; (b) they will also have the right
to apply a safeguard measure again to an im-
ported product previously subject to such a
measure, taken after the date of entry into force
of the WTO Agreement, after a period of time
equal to half that during which such a measure
has been previously applied, provided that the
period of non-application is at least two years
(for other WTO members, a period of non-
application will be equal to that during which
such a safeguard has been previously applied,
while the minimum period of non-application
will also be at least two years).

The Agreement on Trade-Related As-
pects of Intellectual Property Rights stipulates
that: (a) any developing country is entitled,
with some exceptions, to delay for a further
period of four years the date of application of
the provisions of the Agreement; (b) to the ex-
tent that a developing country is obliged by the
Agreement to extend product patent protection
to areas of technology not protectable in its
territory on the general date of application of
this Agreement, 1n the case of that country the
application of the provisions related to patents
may be delayed for an additional period of five
years; (c) least developed countries will not be
required to apply the provisions of the Agree-
ment, with some exceptions, for a period of 10
years from the date of its application. The
Council on TRIPs will accord extensions of this
period.

2. More favourable thresholds

Agreement on Agriculture: there will be
lower rates of tariff and subsidy reduction for
developing countries (other than least devel-
oped countries) in measures affecting agricul-
ture, provided that the result is no less than two
thirds of that specified for developed countries,
as follows: (a) in market access - 24 per cent
reduction in bound tariffs on a simple average
basis, with a minimum rate of reduction of 10
per cent for each tariff line (as compared to 36

per cent and 15 per cent respectively for devel-
oped countries). In the case of unbound cus-
toms duties, developing countries will have the
flexibility of offering ceiling bindings. In addi-
tion, a developing country may retain re-
strictions on imports of “a primary agricultural
product that is the predominant staple in the
traditional diet”, provided that it gives mini-
mum access opportunities of 1 per cent of do-
mestic consumption to be increased to 2 per
cent after five years and to 4 per cent after 10
years. Negotiations should be held if such a
developing country wishes to extend this “spe-
cial treatment” beyond the 10-year period; (b)
in domestic support - 13.3 per cent reduction in
domestic subsidies (20 per cent for developed
countries) except for “green box” subsidies,
which should not exceed 10 per cent of the total
value of production of a basic product in the
case of product-specific support or of the value
of total agricultural production in the case of
sector-wide aggregate measures of support
(AMS), as compared to 5 per cent for devel-
oped countries; (c) in export competition - re-
ductions of 24 per cent in the value of export
subsidies and 14 per cent in volume (as com-
pared to 36 per cent and 21 per cent respec-
tively for developed countries). In addition,
during the implementation period, developing
countries will not be required to undertake
commitments in respect of two export subsidy
practices (involving subsidies to reduce some
defined costs of marketing exports of agricul-
tural products; and internal transport and
freight charges on export shipments, provided
or mandated by Governments, on terms more
favourable than for domestic shipments).

Agreement on Subsidies and Counter-
vailing Measures: a more favourable applica-
tion of remedies against subsidization involving
products from developing countries is foreseen:

Any countervailing duty investigation will
be terminated if (a) the overall level of
subsidies granted upon the product in
question does not exceed 2 per cent of its
value calculated on a per unit basis (de
minimis provision) as compared to | per
cent in cases involving developed
countries’ subsidization; (b) the volume of
the subsidized imports represents less than
4 per cent of the total imports for the like
product in the importing signatory
country, unless imports from developing
country signatories, whose individual
shares of total imports represent less than
4 per cent, collectively account for more
than 9 per cent of the total imports for the
like product in the importing country;

*  For those developing countries which have
eliminated export subsidies prior to the
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expiry of the period of eight years and also
for least developed signatory countries and
developing countries whose GNP per
capita is less than $1,000 per annum, the
figure for de minimis subsidization will be
3 per cent. However, this provision will
expire eight years from the date of entry
into force of the WTO Agreement.

Agreement on Safeguards: safeguard
measures will not be applied against a product
originating in a developing country as long as
its share of imports of the product concerned
does not exceed 3 per cent, provided that de-
veloping countries with an import share of less
than 3 per cent collectively account for not
more than 9 per cent of total imports of the
product concerned.

3. Flexibility in obligations and proce-
dures

Understanding on Balance-of-Payments
Provisions of the General Agreement on Tariffs
and Trade 1994: simplified consultation proce-
dures may be held in the case of least developed
contracting parties or in the case of developing
countries pursuing liberalization efforts. Sim-
plified balance-of-payment consultations may
also be held when a developing country is
scheduled for a Trade Policy Review in the
same year as the date fixed for consultations.

Agreement on Agriculture: (a) in respect
of domestic support commitments, it is agreed
that government measures of assistance,
whether direct or indirect, to encourage agri-
cultural and rural development are an integral
part of the development programmes of devel-
oping countries. These policy measures will be
exempt from reduction commitments;2? (b) the
provisions relating to disciplines on export
prohibitions and restrictions will not be applied
to developing countries, unless such a measure
is taken by a developing country which is a net
food-exporter of the specific foodstull con-
cerned.?3

Understanding on Rules and Procedures
Governing the Settlement of Disputes: (a) if a

complaint is brought by a developing country,
that developing country may choose to apply
certain other alternative procedures; (b) in
consultations, members should give special at-
tention to the particular problems and interests
of developing country members; (¢) when a
dispute is between a developing and a devel-
oped country, the panel will, if the developing
country so requests, include at least one panel-
ist from a developing country member; (d) in
the context of consultations involving a meas-
ure taken by a developing country, the parties
may agree to extend the periods set for estab-
lishment of panels; (¢) where one or more of the
parties is a developing country, the panel’s re-
port will explicitly indicate the form in which
account has been taken of relevant provisions
on differential and more favourable treatment
for developing countries under the covered
agreements; (f) in surveillance of implementa-
tion of recommendations and rulings particular
attention should be paid to matters affecting
the interests of developing countries with re-
spect to measures which have been subject to
dispute settlement; (g) if the case is brought by
a developing country, the Dispute Settlement
Body, in considering what appropriate action
might be taken, will take into account not only
the trade coverage of measures complained of,
but also their impact on the economy of devel-
oping countries concerned; (h) at all stages of
the determination of the causes of a dispute and
of dispute settlement procedures involving a
least developed country, particular consider-
ation will be given to the special situation of
least developed countries, including the exercise
of due restraint by the complaining party, and
the offer of good offices, conciliation and me-
diation by the WTO Director-General or the
Chairman of the Dispute Settlement Body.

4. "Best endeavour clauses”

Agreement on Agriculture: (a) in imple-
menting commitments on market access, devel-
oped countries will take fully into account the
particular needs and conditions of developing
countries by providing for a greater improve-
ment of opportunities and terms of access for

22 Such measures include: (a) investment subsidies which are generally available to agriculture; (b) domestic support to
producers to encourage diversification from the growing of illicit narcotic crops; and (c) agricultural input subsidies,
whether in cash or kind, provided to low-income or resource-poor producers, defined using clear and objective crite-
ria, and which are available to all producers meeting these criteria;

23 These disciplines stipulate that when a member institutes any new export prohibition or restriction on foodstuffs in
accordance with Article XI of GATT 1994, it shall (a) give due consideration to the effects of such prohibition or
restriction on importing members’ food security, and (b) before imposing such a measure, give notice in writing to the
Committee on Agriculture containing information on the nature and the duration of the measure concerned and shall
consult, upon request, with any other member having a substantial interest as an importer with respect to any matter

related to the measure in question.




agricultural products of particular interest to
these countries, including the fullest liberali-
zation of trade in tropical agricultural products
and products of particular importance to the
diversification of production from the growing
of illicit narcotic crops. Account may also be
taken of concessions and other liberalization
measures implemented by developing countries.

Decision on Measures Concerning the
Possible Negative Effects of the Reform
Programme on Least-Developed and Net
Food-Importing Developing Countries:  ap-
propriate mechanisms will be established to
ensure that the implementation of the results
of the Uruguay Round on trade in agriculture
does not adversely affect the availability of food
aid at a level which is sufficient to continue to
provide assistance in meeting the food needs of
developing countries, especially least developed
and net food-importing developing countries.
It is envisaged that the provisions of the Deci-
sion will be subject to regular review by the
Ministerial Conference.

Agreement on Textiles and Clothing:
meaningful improvement in access will be pro-
vided to those countries whose exports were
subject to restrictions on the day before the
entry into force of the WTO Agreement and
whose restrictions represent 1.2 per cent or less
of the total volume of the restrictions applied
by an importing country. Least developed
countries will be accorded treatment signif-
icantly more favourable than that provided to
other groups. Small suppliers will be accorded
differential and more favourable treatment in
the fixing of restraint levels. In the case of
wool-producing developing countries, special
account will be taken of their export needs
when quota levels, growth rates and flexibility
are being considered.

Agreement on Anti-Dumping: special
regard should be given by developed countries
to the special situation of developing countries
when considering the application of anti-
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dumping measures. Possibilities of constructive
remedies provided by the Code will be explored
before applying anti-dumping duties where they
might affect the essential interests of developing
countries.

Agreement on Import Licensing Proce-
dures: in considering the import performance
of the applicant when allocating non-automatic
import licences, special consideration should be
given to those importers that import products
originating in developing countries, in partic-
ular the least developed countries.

Agreement on Subsidies and
Countervailing Measures: upon request by an
interested developing country, the Commitee
on Subsidies and Countervailing Measures will
undertake a review of a specific countervailing
measure applicable to this developing country.

Agreement on TRIPs: developed coun-
tries will provide incentives to enterprises and
institutions in their territories for the purpose
of promoting and encouraging technology
transfer to least developed countries.

5. Provisions on technical assistance

Technical assistance for developing
countries is envisaged in the following agree-
ments and understandings: Understanding on
the Balance-of-Payments Provisions of the
GATT 1994; Agreement on the Application of
Sanitary and Phytosanitary Measures; Agree-
ment on Technical Barriers to Trade; Agree-
ment on Implementation of Article VII of the
GATT 1994 (Customs Valuation); Agreement
on Preshipment Inspection; Agreement on
Trade-Related Aspects of Intellectual Property
Rights (TRIPs); Understanding on Rules and
Procedures Governing the Settlement of Dis-
putes, and the Trade Policy Review Mech-
anism.

C. Specific provisions related to developing countries in the
General Agreement on Trade in Services (GATS)

In general, GATS recognizes the partic-
ular needs of the developing countries, and es-
pecially the least developed among them, and
endeavours to facilitate their increasing partic-
ipation in international trade in services and the
expansion of their service exports, inter alia,
through the strengthening of their domestic

services capacity and its efficiency and
competitiveness. In this context, GATS
provides for the increasing participation of
developing countries in world trade in services
through negotiated specific commitments
related to the strengthening of domestic
services capacity, inter alia, through access to
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technology on a commercial basis, improved
access to distribution channels and information
networks, and the the liberalization of market
access in sectors and modes of supply of export
interest to them.

In addition, GATS requires the developed
countries (and to the extent possible other
WTO members) to establish special contact
points within two years from the date of entry
into force of the WTO Agreement to facilitate
the access of developing countries’ service sup-
pliers to information related to their respective
markets concerning commercial and technical
aspects of the supply of services; the registra-
tion, recognition and obtaining of professional
qualifications, and the availability of services
technology.

Particular account will be taken of serious
difficulties faced by the least developed coun-
tries in accepting negotiated specific commit-
ments.

In its provisions on economic integration,
which are equivalent to Article XXIV of
GATT, GATS gives more flexibility to devel-
oping countries parties to agreements liberaliz-
ing trade in services to reflect a wider process
of economic integration or trade liberalization
among the countries concerned. Any WTO
member may enter into such an agreement on
condition it has substantial sector coverage and
provides for the absence or elimination of sub-
stantially all discrimination. In the case of an
agreement involving only developing countries,
more favourable treatment may be granted to
juridical persons owned or controlled by na-

tural persons of the parties to such an agree-
ment.

On the issue of subsidies, GATS provides
for future negotiations with a view to develop-
ing the necessary multilateral disciplines to
avoid the possible trade-distortive effects of
subsidization. Such negotiations will be re-
quired to recognize that such negotiations
should recognize the role of subsidies in re-
lation to the development programmes of de-
veloping countries and take into account the
needs of WTO members, particularly develop-
ing country members, for flexibility in this area.

GATS stipulates that the process of pro-
gressive liberalization of trade in services
through successive rounds of negotiations
should take place with due respect for national
policy objectives and the level of development
of individual WTO members, both overall and
in individual service sectors. In addition, ap-
propriate flexibility will be accorded to individ-
ual developing countries for opening fewer
sectors, liberalizing fewer types of transactions,
progressively extending market access in line
with their development situation and, when
making access to their markets available to
foreign service suppliers, attaching conditions
aimed at achieving the objectives established in
Article IV of GATS. Special treatment of the
least developed countries in these negotiations
will also be envisaged.

GATS establishes that the WTO
Secretariat will provide technical assistance to
developing countries.

D. The case of the least developed countries

In addition to special provisions in the
various agreements, the Ministers at Marrakesh
adopted a Decision on Measures in Favour of
Least-Developed Countries, which adds opera-
tional content to those provisions. In this De-
cision, recognition is given to the need to
ensure the effective participation of this cate-
gory of countries in the world trading system
and their specific need for continued preferen-
tial access to markets as an essential means of
improving their trading opportunities. Most
importantly, the Decision allows the least de-
veloped countries, as long as they remain in
that category, flexibility to undertake commit-
ments and concessions solely to the extent
consistent with their individual development,
financial and trade needs, or their administra-
tive and institutional capabilities provided they

comply with the general rules set out in the
various instruments. In this spirit, the Decision
grants the least developed- countries an addi-
tional time of one year from 15 April 1994 to
submit their schedules as required in Article X1
of the WTO Agreement.

In examining the provisions in some of
the agreements relating to specific, differential
and more favourable treatment for the least
developed countries, their overall impact can
be gauged by identifying the form they take.

The least developed countries have been
granted longer transitional periods before as-
suming obligations for those agreements where
the level of obligations is the same for all the
members. Where this is the case, the intention
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would seem to be to allow for the preparation
of the necessary implementing legislation
and/or the rectification of inconsistent legal and
administrative practices. This applies partic-
ularly to the Agreement on TRIPs and, to a
lesser extent, the Agreement on TRIMs. Cer-
tain provisions exempt the least developed
countries from specific obligations as long as
they remain in that category. This applies to
the exemptions from the reduction commit-
ments in the agricultural reform programme
and to the exemption from the obligation pro-
hibiting export subsidies contingent upon ex-
port performance in the Agreement on
Subsidies. Yet another set of provisions caters
for time-limited derogation from specific obli-
gations after which the least developed coun-
tries assume the same level of obligations as all
other members. A case in point is the prohibi-
tion of subsidies granted contingent upon the
use of domestic over imported goods (local
content requirement), which will not apply to
the least developed countries for eight years
following the date of entry into force of the
WTO Agreement.

The Ministerial Decision on Measures in
Favour of the Least-Developed Countries
opens the way for a review, in the appropriate
WTO Councils and Committees, of the transi-
tional provisions applicable to these countries
in the various agreements of the Uruguay
Round. It must be noted, however, that the
decision-making procedures under the WTO
require a consensus for waivers concerning
transitional periods or a period for staged im-
plementation of an obligation which has not
been carried out at the end of the granted pe-
riod.

In the Uruguay Round the least devel-
oped countries, and indeed all developing
countries, sought to introduce maximum flexi-
bility into the various agreements to allow for
(a) undertaking commitments commensurate
with their capacity to implement them, (b) the
use of various policy instruments to respond to
needs peculiar to their level of development,
and (c¢) building domestic capacities in critical
areas that would gradually enable them to draw
benefits from the trading system commensurate
with their overall obligations. Guided by these
criteria, the least developed countries obtained
specific provisions in the Agreement on Agri-
culture whose effect would be to encourage
domestic food production and rural develop-
ment as an integral part of their development
programmes.  Similarly, the TRIMs Agree-
ment, by permitting deviation from GATT Ar-
ticles Il and XI to the extent allowed by
Article XVIII in respect of prohibited TRIMs,
the least developed countries would retain flex-

ibility in resorting to otherwise prohibited
trade-related investment measures.

GATS constitutes a unique case in that,
in Article IV, it imposes a contractual obli-
gation on members to give priority to the least
developed countries when taking specific
capacity-building measures to increase the par-
ticipation of developing countries in world
trade in services. These measures can be given
effect only when included in the schedules of
concessions of developed countries through the
deliberate negotiating efforts of the least devel-
oped countries.

Commitments by developed countries
oriented towards capacity-building in favour of
the least developed countries are also to be
found in the Agreement on TRIPs. Under Ar-
ticle 66, the developed countries are required to
provide incentives to enterprises and insti-
tutions in their territories for the purposes of
promoting and encouraging technology transfer
to least developed countries to enable them to
create a sound and viable technological base.
However, other than the transitional period to
allow them to bring their legislation into con-
formity with their obligations and several “best
endeavour clauses”, there are no special pro-
visions in favour of the least developed coun-
tries in the TRIPs Agreement. It is thus a
uniquely “development-neutral” agreement to
the extent that the obligations take little ac-
count of different levels of development. This
may be explained by the overriding objectives
pursued in the negotiations of achieving a uni-
versal set of standards and norms for the pro-
tection of intellectual property rights and of
providing an effective universal enforcement
regime.

Capacity-building measures in favour of
the least developed countries take the form of
technical assistance which in most cases is fo-
cused on assisting these countries in the prepa-
ration of laws and regulations for compliance
with the obligations established in the various
agreements. This applies, for example, to the
TRIPs Agreement, the Agreement on Preship-
ment Inspection, the Agreement on the Appli-
cation of Sanitary and Phytosanitary Measures
and some of the revised Tokyo Round Codes
which are part of the Multilateral Agreements
on Trade in Goods in Annex IA to the WTO
Agreement.

The Ministerial Decision on Measures
Concerning the Possible Negative Effects of the
Reform Programme on Least-Developed and
Net Food-Importing Developing Countries re-
cognizes that, in the short to medium term, re-
duced production in developed countries and
the lags in expanding agricultural production in




24 Trade and Development Report, 1994 (Supplement )

developing countries could lead to higher world
food prices. In order to mitigate the ensuing
hardships and ensure acceptable levels of es-
sential imports for these countries, food aid in
grant form combined with financial and tech-
nical assistance for improving agricultural pro-
ductivity and infrastructure are envisaged
during the implementation of the agricultural
reform commitments. The impact of the im-
plementation of these commitments will be
regularly monitored by the Committee on Ag-
riculture.

Measures to offset the anticipated nega-
tive impact of trade liberalization in the’ case
of agriculture seem to be an innovative way not
only to ensure a balance in the outcome of ne-
gotiations but also to operationalize and give
concrete meaning to the principle of special and
differential treatment.

Acceptance of the entire results as a sin-
gle undertaking has signified a major sacrifice
on the part of the least developed countries that
has nevertheless been necessary for the credi-
bility of a multilateral trading system that must
ensure the integration of these countries into its
mainstream. In accepting the entire Uruguay
Round package, these countries have assumed
important commitments relative to their level
of development, some of which only a few years
ago had hardly been acceptable even to indus-
trialized countries. A few of them are worth
citing here:

increased scope of tariff bindings and es-
tablishment of a tariff schedule on goods
as a requirement for becoming an original
member of the WTO;

acceptance of tighter disciplines in the ap-
plication of balance-of-payments meas-
ures, which entails giving preference to
price-based measures as opposed to quan-
titative restrictions;

acceptance of the general obligations in
GATS, including the establishment of
schedules on initial commitments on ser-
vices as a condition for obtaining original
membership in the WTO;

acceptance of the same level of obligations
as all other countries in respect of the
Agreement on TRIPs, extending the scope
of protection to new areas of intellectual
property never covered before by their na-
tional IP regimes;

acceptance of multilateral disciplines in the
use of investment measures inconsistent
with GATT Articles 111 and XI, including
notification of such measures;

increased transparency in their trade poli-
cies, particularly through the Trade Policy
Review Mechanism.

Although a positive shift can be observed
in the treatment of the concerns of the least
developed countries from statements of princi-
ples and the “best endeavour” type of measure
to action based on contractual and measurable
obligations subject to review, the impact of the
relevant provisions in favour of the least devel-
oped countries in various agreements should be
assessed against the criteria governing the
changes in their share of the growth of inter-
national trade during the implementation
phase. The translation of these provisions into
opportunities that enhance these countries” do-
mestic capacities to overcome export supply
constraints will be crucial for their participation
in such growth. The flexibility allowed to them
in complying with the obligations is intended
to ensure that the latter do not in themselves
act as a constraint to the success of this effort.
The crucial question in the post-Uruguay
Round phase is whether the least developed
countries possess, or will be in a position to
create, the means necessary to take maximum
advantage of the relevant provisions for special
and differential treatment.

The least developed countries are ex-
pected, within recognized limitations, to respect
the multilateral trade rules which they have ac-
cepted and from which they stand to gain more
as the weakest trading partners. As long as they
remain in this category, however, it is imper-
ative for these rules to provide for continued
support not only in improving market condi-
tions for them, but, what is equally important,
in creating domestic capacities with the assist-
ance of the international community, including
international organizations, in the following
areas:

development of natural endowments to
add more local value to exports, expand
the export base and diversify their exports;

strengthening of their technological capac-
ities;
promotion of subregional and regional
trade;

promotion of foreign and domestic private
direct investment.

This implies, therefore, that in addition to
the provisions for differential and more
favourable treatment in their favour, comple-
mentary measures must be envisaged by the
international community in order to (a) gradu-
ally enhance their capacity to draw benefits
from trade liberalization; (b) mitigate the ad-
verse effects and overcome the limitations on
their development options caused by some of
the disciplines in the various agreements; (c)
lighten the burden of adjustment to the new
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Box 1

SPECIAL SITUATION FACING AFRICAN COUNTRIES

Although most of the trade of African countries enjoyed duty-free access or faced tariff rates
between 0 and 5 per cent in their major export markets either under the GSP or Lome
Canvention arrangements, in the Uruguay Round they attached importance to trade
liberalization, which would put market access on a more predictable basis while enabling them
10 progress in dealing with tariff ¢scalation and removal of the tarfl peaks to which some of their
products were still subjected. In subscnbing to the objective of trade lberalization it was quite
clear to them that further reduction of MEN tariffs for the products that benefited from
preferential access would inevitably result in a loss of their margin of preference and a possible loss
of competitiveness. This concern was voiced by African countnes sufficiently early in the market
acoess negotiations to secure offsetting market access concessions from their trading partners.

It has become evident from the analysis of the new market access conditions resulting from the
Round that esosion of preferences has actually taken place and is most significarnt in the case of
tropical products followed by natural resource-based products, On a trade-weighted basis the
average overall [oss is 50 and 60 per cent in GSP margins for the two produet sectors respectively
in the three major markets of the U, Japan and the United States. In the case of ACP margins,
the loss is somewhat less - 30 and 16 per cent - reflécting a comparatively lower overall average
percentage cut in MEN tanffs by the EU'in the products of interest 1o African countries in these
sectors,  The overall averages, however, mask significant differences in individual products in
which the erosion of preferential margins could be as high as 100 per cent, for example, for collee
and cocoa beans in the case of ACP margins under the EU preferential access provided for in the
Lomé Convention.

The relatively greater concern on the part of African countnes for the losses incured in respect
of preferential tanfl margins 15 explamned by thewr high dependence on exports of tropical and
agricultural products, which account for a significant share of their export trade. The share of
seven categories (which formed the basis of the negotiations on market access liberalization in this
sector) of tropical products in total merchandise exports ranges from 50 per cent 1o 100 per cent
for the majorty of these countries. Erosion of preferential marmns, which offer them a
competitive edge in the market, has a greater impact on their overall export eamnings dug to their
narrow export base, limiting their gains in improyved access in other categories of products.

The impact of the reform programme envisaged in the Agreement an Agriculture would seem to
be of much greater concern te African countries as the great majority of these are both net
food-imporiing countries and least developed countries. A reduction or elimination of agrieultural
support and protection in the industrialized countries could have a dynamic impact on the
development of agricultural production in African countries, and could provide the latter with an
opportunity to expand their foreign exchange earnings [rom their agrnoultural exports in the longer
run. However, in the short to medium term, because of redueced production in developed
countres and lags in expanding agricultural production in. developing countrics, world food prices
can be expected to rise. While such a rise could be beneficial in the long run, by making food
production in food-defieit African countries more attractive, in the short run it would bring
hardship to many African countries that are net importers of food. lligh food prices would
increase pressure on the balance of payments of many food-deficit countries, with serious
consequences not only for their debt repayment capacity and their ability to maintain essential
imports at adequate levels but also for the weéll-being of the poar, whose food intake is already
inadequate.

The challerige that African countries are likely to: face mn adjusting to the new competitive global
market environment and sustaining a reasonable level of export income makes an even stronger
case for technical and financial assistance from donor countries and intemational agencies for the
short-term financing of commercial food imports and for the improvement of agncultural
productivity and infrastructure in these countries,

In measuring the impact of the Round, and in order to keep the potential benefits of trade
liberalization, African countries have to look beyond the short term. Alfrica, with the largest
concentration of LDCs in the world, will need to transform its production and trade structures in
order to face the challenge from an increasingly competitive global market environment 4s a result
of trade liberalization. Competitive advantage in major export markets of African countries
cannot be shielded permanently by preferential tanff margins, as has become evident from the
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Box 1 (concluded)

market access outcome of the Uruguay Round. While intensifying the use of the existing
preferences and seeking to deepen them where there 1s scope 1o do so, deliberate domestic policy
actions will nevertheless have to be geared to improving the long-lerm international
competitiveness of these countries” exports of goods and services. A set of policy actions could
be focused on a number of pronty areas: services infrastructure; development to suppori
production and trade; technological capacity-building to improve quality and supply capabilities;
diversification to higher value-added production through processing; improvement of investment
conditions and the strengthening of repional and subregional markets. The support of the
international community to complement domestic efforts in all these and related arcas will be
essential,

International efforts to enlarge the economic space for African countries will be determined to a
large extent by the success of measures to integrate them into the international trading system and
in no small measure by the success of trade and economic reforms now under way in those

countoes.

‘This would require measures that go beyond those contained in the prosvisions on

differennal and more favourable treatment in the Final Ad¢t Embodying the Results of the

Uruguay Round.

requirements in the multilateral trading system,
including the new market access conditions re-
sulting from erosion of the margin of prefer-
ences (see box 1).

In this context, the following measures
could be envisaged by the international com-
munity:

improvement of the GSP schemes through
the widening of product coverage to in-
clude all products of export interest to the
least devcloped countrices, provision being
made for deeper tarifl cuts where tariff
peaks remain In such arcas as in textiles,
processed food and beverages (where the
problem of tarnfl escalation prevails),
leather, wood and fisheries products;

further liberalization of the rules of origin
and elimination of the remaining non-tarifl’
barriers to their imports;

increased technical and financial assistance
to improve their agricultural productivity
and infrastructure;

Certain of the WTO Agreements embody
provisions to take specific account of the spe-
cial situation of economies in transition. Thus,
the Agreement on Subsidies and Countervailing
Measures contains, in Article 29, positive and
flexible provisions for signatories “in the proc-
ess of transformation from a centrally-planned

concrete action in the relevant interna-
tional forums towards more vigorous debt
relief measures;

consideration to be given by aid donors
and international financial institutions in
their aid programmes to the special devel-
opment, financial and trade necds of the
least developed countries, with a view to
ensuring that the economic and trade pol-
icy reforms of the latter are socially and
economically sustainable through an ap-
propriate blend of adjustment and cxternal
financing.

In implementing the results of the
Uruguay Round, the least developed countries
face a dual challenge. On the one hand, they
nced to strengthen their institutional and hu-
man resources capacitics so as to be able to
prepare implementing legislation to manage the
complex set of agrecments while, on the other,
they need to maximize the opportunities offered
by the various provisions of the Uruguay
Round agreements.

E. The case of economies in transition

into a market, free enterprise economy” to ap-
ply programmes and measures necessary for
such a transformation during a transitional pe-
riod (including, in principle, prohibitive types
of subsidies).

In addition, Article 65:3 of the Agreement
on TRIPs provides that economies in transi-
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tion, in addition to developing countries, may
benefit from a period of delay of five years in
all in the implementation of this Agreement,
with certain exceptions.

In GATS, Article XII on restrictions to
safeguard the balance of payments recognized

that a member in the process of economic de-
velopment or economic transition may necessi-
tate the use of restrictions to ensure, inter alia,
the maintenance of a level of financial reserves
adequate for the implementation of its
programme of economic development or
economic transition.”
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In parallel to the GATT negotiations,
many countries entered into negotiations aimed
at the establishment or extension of regional
trading arrangements. While the process of re-
gional integration continued in Western
Europe, the most significant development was
the formation of the Canada/United States
Free Trade Area (FTA) (later, with the inclu-
sion of Mexico, to become the North American
Free Trade Agreement (NAFTA)), given that
the first two countries had traditionally been
the main proponents of multilateral ap-
proaches. The Agreement on the European
Economic Area (EEA) extended the scope of
most of the integration instruments of the
European Community to cover relations with
those EFTA countries which chose to join the
Area. The Canada/United States Free Trade
Area Agreement (FTA) set out a detailed con-
tractual framework for trade relations between
the two countries, previously governed by
GATT, which, in addition to tanff reductions,
established provisions on the liberalization of
trade in agricultural products and on services
and investment, and set up special conciliation
and judicial review procedures. The enlarge-
ment of this agreement in NAFTA resulted in
the inclusion of provisions on intellectual
property, labour rights and environment, health
and sanitary regulations and additional pro-
visions on services.

At the same time, regional agreements
among developing countries have expanded and
intensified. Impetus has been provided by the
structural adjustment programmes applied by
the majority of these countries which have led
to the dramatic liberalization of import re-
gimes. In this context, many developing coun-
tries have adopted the strategy of proceeding
as far as possible with the liberalization process
within the existing regional agreements,
breathing new life into those that had become

24 See, e.g. the report by the UNCTAD secretariat, "
its eighth session:
(TD/B/40(1)/7), 23 July 1993, chaps. 11l and 1V.

moribund by including new issues on the
multilateral negotiating agenda such as ser-
vices. As a result, since 1990 most economic
integration groupings of developing countries
have revised their integration strategies,
programmes and instruments, and new agree-
ments have been negotiated so that the major-
ity of developing countries are now members
of at least one regional/subregional integration
arrangement. One of the principal aims of such
revisions has been the strengthening of market
integration processes, albeit as part of an all-
embracing approach which includes the
strengthening of monetary and financial coop-
eration, functional cooperation such as
infrastructure development, production devel-
opment and social and political cooperation.
This trend is quite pronounced in Latin Amer-
ica and the Caribbean where bilateral and
plurilateral integration arrangements are being
developed (see box 2).24

The countries in transition in Central and
Eastern Europe have also adopted an active
approach to regional cooperation. This ap-
proach has two dimensions: integration with
Western European countries and integration
among those countries themselves. The former
category includes the association agreements
with the EU, the free trade agreements between
those countries and the members of EFTA, and
the free trade agreements-between the Baltic
and Nordic countries. The Central European
Free Trade Agreement (CEFTA) and the Free
Trade Agreement among the Baltic countries
represent the intraregional integration. The
members of the Commonwealth of Independ-
ent States (CIS) have also been in negotiations
to establish a free trade area, and a model
agreement has been elaborated in this regard.

The tendency toward the acceleration and
intensification of regional agreements in the

Follow-up to the recommendations adopted by the Conference at
Evolution and consequences of economic spaces and regional integration processes”
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Box 2

REGIONAL TRADING ARRANGEMENTS AMONG DEVELOPING COUNTRIES

Regional preferential trading arrangements among developing countries were examined in the
GATT Committee on Irade and Development, in the light of the relevant provisions of the
Enabling Clause agreed in the Tokyo Round.' The critenia for regional or global arrangements
among developing countries for mutual reduction or elimination of tariffs, and under the
conditions that may be prescribed by the participants for the mutual reduction or elimination of
non-taniff measures on products mmported from oni¢ another are that these arrangements:

*  shall be desiened 1o facilitate and promote the trade of developing countries and not raise
barriers to or create undue difficulties for the trade of any other contracting parties;

*  shall not constitute an impediment to the reduction or elimination of tanffs and other
restrictions to trade on a most-favoured-nation basis;

e  shall in the case of such treatment accorded by developing contracting parties to developing
countries be designed and, if nécessary, modified, to respond positively to the development,
financial and trade needs of developing countnes.

These provisions clearly offer more {lexibility than the provisions of Article XXIV and, in
particular, those of the Understanding on the Interpretation of that Article
There has, however, already been one exception to this procedure. It was agreed, after an
extensive exchange of dilfering opinions in GATT, that the MERCOSUR Agreement?® will be
examined in a working party established by the GATT Committee on Trade and Development,
but with the following terms of reference: “To examine the Southern Common Market Agreement
(MERCOSUR) m the hght of the relevant provisions of the Enabling Clause of the General
Agreement, including Article XXIV, and to transmit a report and recommendations to the
Committee for submission to the contracting parties, with a copy of the report transmitted as well
to the Council”. The examination under Article XXTV as well was insisted upon by a number
of developed contracting parties in view of MERCOSUR's size and potential impact. In this
context, many developing countries stated that this kind of procedure should not constitute a
precedent for the examination of free trade amrangements among developing countries.
I Decision of 28 November on Differential and More Favourable Treatment; Reciprocity and Fulles
Participation of Developing Countries.
2 The Treaty of Asuncion for the Formation of a Southern Common Market, signed in March 1991
between Argentina, Brazil, Paraguay and Uruguay.

1980s was provoked, to a certain cxtent, by  world market. Some contained provisions on

frustration with the apparent difficulties of
achieving multilateral liberalization in such
sectors as agriculture, as well as with incffi-
ciencies in the GATT disputc scttlement mech-
anism, and the perceived need to establish rules
and eflective procedures to deal with the prob-
lems that would arise in the context of their
extensive trade and economic rclations. This
resulted in the negotiation, in NAFTA and
agreements among developing countries, of
provisions which anticipated the results of the
Uruguay Round in areas such as trade in ser-
vices, TRIMs and TRIPs. The expansion and
extension of regional arrangements created an
impetus to form competing agreements. Re-
gional “economic spaces” were seen as a way
of providing firms with incentives to adjust to
more competitive environments and prepare
themselves to compete more effectively in the

safcguards, rules of origin, etc., which led to
increased discrimination against non-members’
trade and investment. Smaller countries viewed
regional agreements as an insurance policy
against a breakdown of the multilateral system.
Important diflerences with respect to the poli-
tical basis for these agreements, the EEA for
example, reflected a commitment to mtensified
political integration, while NAFTA was in-
tended to have a strictly economic character,
Other initiatives, such as APEC, did not con-
tain trade commitments but established mech-
anisms for intensive technical cooperation at a
regional level on trade-related matters.

This tendency gave rise to conflicting
views about the interrelationships and impli-
cations of regional trading arrangements with
and for the multilateral trading systems as a
whole, 1.e. as to whether regional agreements
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constituted “building blocks” or “stumbling
blocks” in the process of strengthening the
multilateral trading system. The positive thesis,
postulated by the proponents of these agree-
ments, is that regional trading arrangements are
essentially trade creating and would enable the
participants to move more closely and quickly
to free trade than could be expected at the
multilateral level. Firms will become mere
competitive and thus inclined to promote fur-
ther liberalization at the multilateral level. In
addition, the intensive trade flows and eco-
nomic relations among the partners in many of
these agreements called for stronger disciplines
over a wider range of subjects than were avail-
able in GATT, in order to provide for more se-
cure access to markets and a less cumbersome
mechanism for defusing trade tensions and for
the conciliation of trade disputes. The results
of the Uruguay Round show that many issues
solved at the regional level have also become
subject to liberalization and trade rules in the
new multilateral agreements (Agriculture, Ser-
vices, TRIPs), thus giving credence to the
“building blocks” agreement.

However, an opposing view also emerged
which considered regionalism to be a serious
threat to the GATT system. According to this
belief, regionalism will result in inward-looking,
discriminatory and  protectionist trading
“blocs”, centred around major powers compet-
ing for “spheres of influence”; it could seriously
undermine the MFN principle of GATT and
result in trade diversion instead of trade cre-
ation. Proponents of this view sought a sub-
stantial result from the Uruguay Round in
terms of trade liberalization and the strength-
ening and extension of multilateral disciplines.
The proliferation of regional agreements with
certain countries that are members of several
at once, and the extension of the scope of the
agreements to areas not covered by GATT also
gave rise to concerns with respect to the ade-
quacy of the provisions of GATT Article XXIV
to address the issue raised in these agreements.
This led to the negotiation of the Understand-
ing on the Interpretation of Article XXIV (see
box 3).

In parallel, the results of the negotiations
on services have been that the General Agree-
ment on Trade in Services (GATS) allows its
members to participate in economic integration
arrangements aiming at liberalizing the trade in
services provided that such arrangements are
compatible with conditions analogous to those
in Article XXIV. Members may also be a party
to an agreement establishing full integration of
the labour market, provided that such an ar-
rangement exempts citizens of parties to the
agreement from requirements concerning the
residency and work permits of persons supply-
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ing services. By the same token, however, dis-
crimination in favour of regional partners will
be reduced or removed for service sectors and
subsectors included in their Schedules of Com-
mitments annexed to GATS.

The concern of the international commu-
nity with regional trends was reflected in para-
graph 146 of the Cartagena Commitment which
requested the Trade and Development Board to
review, inter alia, the implications of the
regional free trade areas and integration
agreements for the international trading
system. In this context, the UNCTAD
secretariat has made a comparative analysis of
the provisions with respect to key trade issues
and sectors in the Final Act of the Uruguay
Round, the North American Free Trade
Agreement (NAFTA) and the Agreement on
the European Economic Area (EEA). This
comparison assessed the extent to which the
rules and mechanisms in the two regional
agreements were consistent with the Uruguay
Round Agreements, the thesis being that to the
extent they are consistent they can be
“dissolved” in the multinational trading system
and, hence, can be considered as building
blocks of the system. On the contrary, when

they introduce conflicting approaches and
mechanisms, progress in strengthening the
international  trading system could be

hampered. The analysis also pointed out direct
interrelationships between the Uruguay Round
results and the provisions and rules of these
regional agreements, and the implications of
the results for such agreements.

In general, the three agreements establish
rights and obligations and procedures that are
much more precise and detailed than those in
GATT 1947 or in previous free trade agree-
ments. They also extend to areas which go be-
yond traditional trade policy measures and
mechanisms, and are designed to provide more
discipline and security in the spectrum of issues
in trade and economic cooperation relations
among the participating countries.

One important distinction between the
EEA Agreement, on the one hand, and
NAFTA and the Uruguay Round Agreements,
on the other, is that they are based upon dif-
ferent political and institutional characteristics,
which have implications for their relationships
with the multilateral trading system. Both the
former have established a free trade area and
cover roughly the same trade issues, although
the EEA Agreement goes even further by es-
tablishing the free movement of goods, services,
capital and labour. But the EEA Agreement
and its operation have been largely designed to
harmonize with the laws, rules, mechanisms
and institutions of the European Union. The




32 Trade and Development Report, 1994 (Supplement )

Box 3

UNDERSTANDING ON THE INTERPRETATION OF ARTICLE XXIV OF GATT 1994

“GATT consistency” basically implies that regonal agreements must be bona fide customs unions
or free trade areas covering substantially all trade among the partics concemed, and not merely
loose preferential arrangements. Although Article XXIV:5 of GATT provides that the duties and
regulations of commerce shall not be made¢ higher or more restrictive,” the econemic (e.g.
trade-diverting) impact of the regonal agreements is not examuned. Article XX1V also provides
a4 negotiating framework for compensating countries whose contractual rights are affected by
customs unions. These cnteria have proved less adequate today when both the regional
agreements and the multilateral system dself are extensively covering many more trade ‘and
gconomic policy mstruments than the traditional trade policy mechanisms of customs tanffs and
other frontier measures. For that reason, consistency with Article XXTV of the GATT would
seern to be less of an jssue than the “¢ f\Iin;tlihillt‘ “ of regional arrangements with the emerging
multilateral trading system as reflected in the Urugnay Round agregments,

Ihe Understanding on the Interpretaton of Article XXIV of GATT 1994 yecogriizes, iater alia,
that the contabution of free trade arcas and customs unions 10 the expansion of world trade is
increased if the climination between the constitugnt termtories of duties and other restrictive
regulations of commerce extends to all trade, and diminished if any major sector of trade is
excluded. Further, it is reaffirned that the purpose of these arrangements is 1o facilitate trade
between the constituent lerritories and nol to raise baroers to the trade of other tmembers with
such terrtories, and that in their formation or enlargement the parties to them should to the
greatest possible extent avoid creating adverse effects on the trade of other members.

This Understanding introduces for the first time an cxamination of the economic impact of
regional agreements,  As i other areas of the Urnuguay Round, links between multilateral
obligations and measurable economic critena have been established,

I'he most important provisions are: (a) the evaluation under Article XX1V:5(4) of the general
incidence of the duties and regulations of commerce applicable before and after a formation of a
customs union shall be based upon an overall assessment of weighted average tanff rates and of
custams duties collected; (b) the “reasonable length of ume” refemed to in Article XXIVi5(c)
should exceed 10 years only 11 exceptional cases; (¢) tarifl negotations under Article XX1V:6 and
Article XXVII concerning mcreases of bound rates involving & member forming a customs union
have to starl before tanifl coacessions under the customs union enter into force.  These
negotiations will take place with a view to achieving mutually satisfactory compensation from the
customs union through reductions of duties on the same or other tagff lines.

The Understanding imposes no obligations to provide compensatory adjustment to the
constituents of a customs union. Notilication procedures under Article XXIV:7(a) as well as
penadical reporting as provided for in GAT1 1947 are reaflirmed. The provisions of Articles
KXI and XXHI of GATT 1994 as elaborated and applied by the Understanding on Rules and
Procedures Governing the Settlement of Disputes may be invoked with réspect to any matters
ansing from the «i]"rI)IiLdHL‘H of those provisions of Article XXIV relating lo customs unions, free
frade areas or mnterim agreements leading to the formation of & customs umon ar free trade area.

1 For customs unions, the “general incidence” of such dulies and regulations shall not be more restnictive.

EU institutions have supranational character
and powers in both political and economic
matters. The EEA lcgal framework and the
bodies established under the Agreement will
follow the same pattern operating closely with
the EU institutions and courts.

NAFTA and thc North American Agree-
ments on Environmental and Labour Cooper-
ation (side agreeraents) have no political or
economic institutions with a supranational
character  and  deccision-making  power.

NAFTA’s procedures [or the enforcement of its
provisions and the scttlement of disputes will
be similar to those provided for in the multilat-
cral trading system cmbodied in the WTO,
which do not 1mply any supranational
decision-making powers either. This means
that NAFTA is enforced through consultations
or dispute settlement mechanisms, based on
reccourse to pancls, which opcrate under its
provisions and the national laws of the coun.
tries concerned. The elements and basic pro-
cedures of the GATT Understanding on Rules
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and Procedures Governing the Settlement of
Disputes are thus comparable with those in
NAFTA as, apart from differences in scope,
and in certain areas and approaches, the main
elements in both cases are consultations and
settlement of disputes through panels and arbi-
tration.

The most important principles underpin-
ning the Uruguay Round agreements are MFN
treatment and non-discrimination. However,
differential and more favourable treatment for
developing countries is granted in the majority
of these agreements. NAFTA, and in partic-
ular the EEA Agreement, treat their members
as equals and require reciprocity with very few
(scheduled) exceptions. In the field of services,
GATS emphasized balanced obligations among
countries, while giving due respect to national
policy objectives. The EEA Agreement, while
based on the “acquis communautaire” and re-
quiring harmonization of laws, rules and regu-
lations and homogeneous  surveillance,
implementation and interpretation of the pro-
visions in most areas of the Agreement, allows
its members, in many cases, to maintain higher
objectives and standards than GATS estab-
lishes in general.

In assessing whether regional agreements
can constitute “building blocks” for a strength-
ened multilateral trading system, an essential
consideration is the ease with which their pro-
visions can be given a multilateral basis. Ac-
ceptance of the different instruments annexed
to the WTO Agreement by over 100 members
would seem to entail such multilateralization.
The TRIPs Agreement, [or example, would en-
dow all the member countries with roughly the
same degree of intellectual property protection.
In the area of financial services, the acceptance
of the Understanding annexed to GATS would
significantly reduce the “regional” aspects of the
agreements in question as would many of the
offers in various service sectors included in the
Schedule of Commitments.

The Uruguay Round has served to miti-
gate the forces of regionalism by significantly
diluting the preferential aspects of regional
agreements. The obligations of the Agreement
on Agriculture go well beyond those provided
in the EEA Agreement, which practically ex-
cludes the liberalization of trade in agriculture,
and in NAFTA where certain scheduled quan-
titative restrictions are still permitted. How-
ever, NAFTA has a "GATT acquis” with
regard to these restrictions. The results of the
Uruguay Round in agriculture also have to be

25 Source: GATT.

taken into account in further efforts to liberal-
1ize trade in agriculture within the EEA. Both
the Agreement on Agriculture and NAFTA
have tariffication as a basis for the liberali-
zation of this trade and provide for the gradual
reduction of tariffs (Uruguay Round) or their
total removal, in accordance with an agreed
timetable (NAFTA).

Furthermore, the multilateral MFN tariff
reductions, which average around 38 per cent,
including in the countries which are members
of NAFTA and the EEA, and their acceptance
of the “zero-zero” option in sectors of consid-
erable importance in their interregional trade
(e.g. construction, medical and agricultural
equipment, steel, beer, distilled spirits, paper,
furniture) reduce or eliminate the margins of
preference. Discrimination in favour of re-
gional partners will also be reduced or removed
for those sectors and subsectors that are in-
cluded in the schedules of commitments an-
nexed to GATS.

In view of the problems of calculating
precise figures for the effective tariff reductions,
the observations that can be made in this re-
gard on the basis of the GATT secretariat’s
preliminary evaluation will be rather general.?s
In the case of the parties to NAFTA and to the
EEA, the trade-weighted tariff averages for im-
ports of MFN origin prior to the Uruguay
Round were 9.0 per cent (Canada), 5.4 per cent
(USA), 46.1 per cent (Mexico) and 5.7 per cent
(EC), and an average of 6.1 per cent (the four
EFTA members of the EEA).26 Alter the im-
plementation of the WTO Agreement, the re-
spective trade-weighted average tariffs will be
7.1 per cent (Canada), 3.5 per cent (USA) and
33.7 per cent (Mexico); and 3.6 per cent (EC)
and 4.0 per cent (EFTA members). The aver-
age reduction in the NAFTA region will thus
be 36 per cent, and, in the EEA region, 35 per
cent.

In addition, the average share of duty-
free imports of MFN origin in the pre-Uruguay
Round period was 16 per cent (Mexico, 0 per
cent) in the NAFTA region and 32 per cent in
the EEA. The post-Uruguay Round shares of
duty-free imports will be 28 per cent (Mexico,
1 per cent) and 42 per cent, respectively. Thus,
access for duty-free imports to Canada and the
United States will double, and increase by three
quarters in the EEA region. When the re-
duction in the tariff rate and the extension in
duty- free access are added together, this will
undoubtedly mean a significant reduction of
preferential margins in these two free trade

26 Austria, Finland, Norway and Sweden. Iceland and Liechtenstein were lefl out of these figures because of the much
higher average tariff for Iceland compared with the other four countries and the small share of both countries in trade.
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areas. It has to be taken into account, how-
ever, that the four EFTA countries of the EEA
may join the EU from the beginning of 1995,
which can change the picture slightly when they
have to adopt the common external EU tanff
rates which are generally somewhat higher than
the rates in force in these four countries.

The areas where the obligations are
roughly the same in all three agreements are the
protection of intellectual property rights and
the provisions for sanitary and phytosanitary
measures. The MFN clause in the TRIPs
Agreement effectively multilateralizes the cor-
responding provisions in NAFTA and the EEA
Agreement, as does the Agreement on Sanitary
and Phytosanitary Measures (as well as certain
provisions of the Agreement on Technical Bar-
riers to Trade). There are also many references
in both NAFTA and the EFA Agreement in
these fields as to whether the whole regime or
specific provisions could or should be modified
in the light of the final results of the Uruguay
Round. The TRIMs Agreement provides for a
shorter transition period than NAFTA for the
phase-out of local content requirements in the
automobile sector.

As regards subsidies, both the EEA
Agreement and the Agreement on Subsidies
and Countervailing Measures introduce strin-
gent provisions concerning the subsidization of
industrial products. Definitions of prohibited
and allowed subsidies are very detailed and
similar in both cases. NAFTA makes little
provision for subsidization as such, but
countervailing duty measures can be applied in
this context. The Uruguay Round Agreement,
in those parts that are related to countervailing
measures, will be the instrument for dealing
with these issues in the context of NAFTA.
The Agreement on Anti-Dumping will also
provide a basis for action against regional
partners in NAFTA. This will have impli-
cations for the relevant NAFTA provisions,
which have the GATT “acquis” and which in
certain cases allow the choice between NAFTA
procedures and those provided for in the
Uruguay Round Agreement to be settled
through disputes arising from these measures.
On the other hand, the latter provisions have
little or no effect in the intra-EEA system which
1s based on competition policy regulations.

Although both NAFTA and, in partic-
ular, the EEA Agreement establish their own
mechanisms to review the functioning of the
agreements, and to evaluate and amend them,
as well as to deal with trade problems and dis-
putes, the references to the Uruguay Round

agreements and the possibilities in certain cases
of applying the procedures provided therein will
make for greater coherence between these re-
gional agreements and the multilateral trading
system.

The regional agreements examined here
include provisions on areas that were not dealt
with in the Uruguay Round. Environment-
related trade measures are one example, and so
are investment and competition policies. The
EEA Agreement establishes fairly extensive
disciplines in environment-related trade issues
and measures. The North American Agree-
ment on Environmental Cooperation, a “side
agreement” to NAFTA, brings environment-
related trade matters under rather stringent
scrutiny and rules. Nevertheless, the growing
consciousness concerning the interactions be-
tween trade and environmental measures, and
the incidental inclusion of these issues in the
two major regional agreements have resulted in
specific preference being given to environ-
mental concerns in a number of multilateral
agreements embodied in the Final Act of the
Uruguay Round.

In view of the increasing importance of
the linkages between trade, environment and
competition issues and policies, and the
amount of attention that these matters now
attract in various international forums, it seems
obvious that the post-Uruguay Round agenda
has to address such issues more profoundly at
the multilateral level. In particular, the experi-
ences of regional groupings in these fields
should be taken into account since these issues
are already linked to NAFTA and the EEA
Agreement.

To sum up, it can safely be said that there
is little in these regional agreements in question
that would directly impede action at the multi-
lateral level. On the contrary, the implementa-
tion of the Uruguay Round agreements would
effectively multilateralize certain elements of
the regional agreements and even go beyond
them by diluting the rate of preferences granted
within these arrangements. Several countries
have proposed that UNCTAD should continue
to examine the implications of regional agree-
ments for the international trading system as a
whole as a priority issue. In this context, at the
Mid-Term Review of UNCTAD’s work
programme, conducted by the Trade and De-
velopment Board in May 1994, agreement was
reached on the holding of a seminar on regional
economic arrangements and their relationship

with the multilateral trading system.*
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There were 125 participants in the final
leg of the Uruguay Round, a large number of
which had become contracting parties to
GATT in the period since the Round was
launched in 1986. Unlike the Tokyo Round,
the Uruguay Round was open only to GATT
contracting parties or those developing coun-
tries committing themselves to become so.
Over 20 developing countries met the partic-
ipation criteria for the Round by applying for
GATT membership, and becoming GATT
contracting parties during the Uruguay Round
(see box 4 below). In the final phase of the
Round, given that de facto GATT status could
not be carried through into the WTO, a num-
ber of developing countries and territories be-
came GATT contracting parties under Article
XXVI:5(c) of GATT 1947, bringing the overall
GATT membership to 123 contracting parties.
Thus, the Uruguay Round has also contributed
to the achievement of more universal GATT
membership.

In addition, the Trade Negotiations
Committee agreed in July 1993 that countries
and territories that were negotiating their ac-
cession to GATT, but did not have the status
of participant in the Uruguay Round, could
associate themselves with the activities of the
Round. By the end of the Round there were
19 acceding countries and territories in this
category. As of 1 June 1994, 19 working par-
ties on accession had been established, involv-
ing accession negotiations of such countries
and customs territories as Bulgaria, Mongolia,
Croatia, Panama, Slovenia, Taiwan province
of China,?” Saudi Arabia, Jordan, Nepal, the
Baltic States and several ‘CIS member States
(Armenia, Belarus, Moldqva, the Russian Fed-
eration and Ukraine).

Some of these countries would seem to
be motivated to become original members of
the WTO according to Article XI of the WTO
Agreement, which stipulates that “the con-
tracting parties to GATT 1947 as of the date
of entry into force of this Agreement, and the
European Communities, which accept this
Agreement and the Multilateral Trade Agree-
ments and for which Schedules of Concessions
and Commitments are annexed to GATT 1994
and for which Schedules of Specific Commit-
ments are annexed to GATS shall become ori-
ginal Members of the WTO”. In this context,
it should be noted that the WTO Agreement
does not distinguish in any way between the
WTO original members and those WTO mem-
bers which would accede to it in accordance
with the accession procedure in Article XII (see
box 5).

Under the Marrakesh Ministerial Deci-
sion on Acceptance of and Accession to the
WTO Agreement, the acceding countries are
divided into four groups:

(1) Any Signatory of the Final Act

to which paragraph § of the Final Act
applies, or

to which paragraph 1 of the Decision
on Measures in Favour of Least-
Developed Countries applies, or

which became a contracting party un-
der Article XXVI:5(c) of GATT
194728 before 15 April 1994 but was
not in a position to establish a sched-
ule to GATT 1994 and GATS for
inclusion in the Final Act, and

(2) any State or separate customs territory

©T Designated in its application as Chinese Taipei, to be known in full as the "Separate Customs Territory of Taiwan,
Penghu, Kinmen and Matsu”, see Focus, GATT Newsletter, No. 94, October 1992.

28 Countries which maintain a de facto application of GATT.
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CRITERIA FOR PARTICIPATION IN THE URUGUAY ROUND

The Punta del Este Declaration set the following enteria for countries to participate in the Round:

Negotiations will be open to:

“all contracting parties; countnies having acceded provisionally;

countries applying the GATT on a de facto basis having announced, niot later than 30 Apnl 1987,
their intention to accede to the GATT and 1o participate in the negotiations; countres that have
already informed the CONTRACTING PARTIES, at a regular meeting of the Council of
Representatives, of their intention to ncgotiate the terms of their membership as a contracting
party; and developing counines that have, by 30 April 1987, imitiated procedures for accession to
the GAT'T, with the intention of negotiating the terms of their accession during the course of the

negotiations”

Source: GATT, Mudtilateral Trade Negotiations of the Uruguay Round (MIN.DEC), 20 September 1986.

which becomes a contracting party to
GATT 1947 between 15 April 1994
and the date of entry into force of the
WTO Agreement may submit to the
Preparatory Committee for its exam-
ination and approval a Schedule of
Concessions and Commitments to
GATT 1994 and a Schedule of Spe-
cific Commitments to GATS.

(3) The WTO Agreement shall be open for
acceptance 1n accordance with Article X1V
of this Agreement by contracting parties
to GATT 1947, the schedules of which
have been submitted and approved before
the entry into force of the WTO Agree-
ment.

(4) The above provisions of subpara-
graphs (1) (2) and (3) shall be without
prejudice to the right of the least developed
countries to submit their schedules within
one year from 15 April 1994.

As compared to accession to GATT 1947,
membership in the WTO requires the accept-
ance of all Multilateral Trade Agrcements an-
nexed to the WTO Agreement and of the
schedules of concessions in the areas of goods
and services. Thus, subsequent accession to the
WTO is likely to be more complicated and de-
manding process given the wider scope and
greater complexity of the obligations. Deci-
sions on accession are taken by the Ministerial
Conference which approves the respective
agreements on the terms of accession by a two
thirds majority of the members of the WTO.
Accession to a Plurilateral Trade Agreement is
governed by the provisions of that Agreement.

Paragraph 5 of the Final Act of the
Uruguay Round provides that, for countries
which participated in the Uruguay Round but
are still negotiating their accession to GATT
1947, the Schedules of Concessions are not de-
finitive, and will be subsequently completed for
the purpose of the accession of these countries
to GATT 1947 and their acceptance of the
WTO Agreement. Further, those States or
separate customs territories which were not
participants in the Uruguay Round, but may
become contracting parties to GATT 1947 be-
fore the entry into force of the WTO Agree-
ment, will  be given the opportunity to
negotiate schedules to GATT 1994 and GATS
to enable them to accept the WTO Agreement.
There is also the case of countries or separate
customs territories which would not complete
the process of accession to GATT 1947 before
the entry into force of the WTO Agreement or
which do not intend to become contracting
parties to GATT 1947. These will be able to
initiate the process of their accession to the
WTO before the entry into force of the WTO
Agreement in accordance with the Marrakesh
Ministerial Decision on Acceptance of and Ac-
cession to the WTO Agreement.

In addition, certain participants in the
Uruguay Round, which had applied GATT
1947 on a de facto basis and became contract-
ing parties under Article XXVI:5(c) of the
GATT 1947 but were not in the position to
submit schedules to GATT 1994 and GATS
before 15 April 1994, may submit them to the
WTO Preparatory Committee for its examina-
tion and approval.

The WTO Preparatory Committee will
have an active role to play regarding those
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Box 5

CHINA

China, which was participating in thé Urugouay Round, was one of the 23 original contracting
parties to the General Agreement, but withdrew from GATT in contentious circumnstances in
1950, In 1982, China became an observer in GATT, and two years later became a party to the
Mulu-Fibre Agreement. In June 1986, China submitted a request to GATT to resumne 115 slalus
as a contracting party. This request has been under consideration by a Working Party since March
1987. In parallel, China has fully participated in the Uruguay Round.

The interest taken by GATT contracting parties i China’s membershup 1s apparent in the
thousands of questions that participants in the Working Party have put to the Chinese authorities.
Among the vanous concerns that have come to light m the course of the deliberations are
coneerns about transparency in China’s trade regime, uniform admimstration of the trade regime,
certainty as regards th treatment of imports (including the application of quotas, licences and
standards), and the role of state- trading enterprises. On the other hand, China has resisted
attemnpts to melude, in its Protocol of Resumption, special provisions such as selective safeguard
clauses that would impair its ability to enjoy full rghts under GATT and the WTO, as well as
those which would tmpose additional obligations, more onerous than those accepted by WTO
members.

China has recently announced significant programmes of liberalization and reform, particularly
those relat‘ma to the exchange rLbum taxation, state trading, licensing, tanffs and non-tanff
measures. These include, inter alia, the elimination of mandatory tmport and export plans, major
tanff reductions on itemns of export mterest to trading partners, increased transparency in its
standards and inspection regime, and the phasing out by 1997 of quotas and licensing
requirements on most categornies of imports.

If the negotiations on resumption of China’s contracting party status and verfication of its
Uruguay Round commitments, including those on market access in goods and services, are
completed befure the entry into force of the WTO, planned forearly 1995, China would be eligible
to become an onginal member of the new Orgamzation at that time.

Source:

GATT Press Release (GATT/1633), 10 May 1994, Financigl Tintes, 27 and 30 May 1994

countrics for which working parties have al-
rcady been established to examine their appli-
cations for accession to GATT 1947, in
considering such cases jointly with the existing
working parties. In particular, the Preparatory
Committee will, upon a request from an
acceding country or customs territory, initiatce
the process of accession to the WTO, and the
relevant GATT Working Party will be re-
quested to examine such cascs of accession on
behall of the Preparatory Committee and to
report to it.

1. WTO provisions on non-application

As in GATT 1947, the WTO Agreement
provides for non-application between any
member and any other member of the Agree-
ment itsell and MTAs in Annexes 1 and 2.
[However, this provision could be applied to

original WTO members only if Article XXXV
of GATT 1947 had been invoked ecarlier and
was cffective at the date of entry into force of
the WTO Agreement for the members con-
cerned. [t can be applied against a new WTO
member only if the member not consenting to
the application has so notified the Ministerial
Conference before the approval of the terms of
accession of the former. The Ministerial Con-
ference may review the operation of the non-
application provisions and make appropriate
recommendations. Non- apphcatlon of PTAs
will be governed by their own provisions.

The non-application provision of the
WTO Agreement does not permit sectoral
non-application, and only “global” non-
application may be invoked with regard to all
Multilateral Trade Agreements, including dis-
pute settlement rules and procedures. On the
other hand, the WTO non-application clausc is
more flexible than Article XXXV of GATT
1947 in that 1t permits members to invoke the
non-application provision even after cngaging
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Box 6

SLOVENIA’S ACCESSION TO GATT 1947/WTO

Slovenia, which started its accession process to GATT 1947 in 1992, is the lirst country that,
having formally finalized these negotiations in June 1994, will apply immediately for accession to
the WTO as an onginal member. There are also other panticular provisions in the Report of the
Working Party (WP) on the aceession of Slovenia which could be illustrative for the accession
negotiations of other countoes :

For example, the Report of the Working Panly includes Slovenia’s assurances that its trade
policies, measures and relevant laws and regulations mn such fields as state trading, non-tanff
measures and quantitative restrictions, subsidies, anti-dumping and countervailling duties and
safeguards, and preferential trading arrangements, are in conformity, or will be brought into
conformity within specified timetables, with the respective GATT provisions. In addition, there
15 a large number of more specific commitments made by Slovenia concerning, inter alia, tanif
levels and bindings, taxes, variable levies and tardfl surcharges, application of vanous relevant
technical regulations and measures, balance-of-payments restrictions, and adoption of MTN
Codes. Thus, Slovenia agreed to bind its tanff for industrial products at an across the board
cetling level of 27 per cent. The same level of bindings, with some exceptions, will apply to 1asnfis
on agrcultural products,

Other matters which have become relatively dominant in Slovenia’s accession negotiations are the
issugs of state trading, statc participation and ownership, and privatization. Seme members of the
WP stated that the comumitments and assurances reflected in the Report of the Working Party.and
in the Protocol of Accession should be restnicted to the obligations embodied in GATT 1947.
The Working Party noted the statements made by those countries that any assurances or
commitments given by the Govemment of Slovenia which constituted obligations additional to
those required by the General Agreement or relevant instruments under its auspices, did not
constitute a precedent, either for future accessions or for other GATT negotiations or procedures.
On the other hand, sdme other members of the WP stated that working parties on accession had
a mandate to examine the foreign trade regme of an acceding government and define the
conditions for accession; therefore, the working parties had to address all 1ssues thal appeared 1o
be relevant to international trade relations. These countries noted that if a government pursued
pahicies that would have an unmediate effect on market conditions, including access thereto; it
seemed reasonable for a working party on aceession 10 seek & high degree of transparency in the
implementation of these policies

In connection with statesowned enterprises and pnoyvatization, Slovenia made specific
comumitments to submit an intended timetable for prvatizahion under the relevant law, to provide
detailed annual information on the wnplementation and completion of the privatization and
ownership transformation processes, including detalds on the status of the international trade
operations of state-and socially-owned enterprisés that rémain unprivatized. I this regard, some
members of the WP reiterated  that accession of any applicant country should rol be made
contingent upon undertakinigs relatng 10 areas not covered by any provisions of the General
Agreement, such as transformation of the ecconomy, including ownership structure pr
privatization. The same kind of discussion 1s being held in the WP on the accession of Bulgana
and Mongolia; and is very likely to recur int othér accession cases.

Finally, in accordance with paragraph 8(bj)(1) of the Ministerial Decision of 14 Aprl 1994 on
Acceptance of and Accession to the Agreement Dstablishing the ‘World Trade Organization
(WTQO), the Government of Sloyenia indicated its wish to follow the procedures for membership
in the WTO set out by the Preparatory Committee on 31 May 1994, The Working Party agreed
that 1t would reconvene, under the terms of the Preparatory Commuitiee mandate, 10 examine an
its behalf the application of Slovenia and to initiate the required negotiations without delay. For
these purposes, Slovenia would prepare a report on its trade regime in services, its initial offer as
the basis on which te negotiate commuitments concerning trade inl services with a view Lo prepaning
its schedule to be annexed 1o GA'TS, and provide information on laws, regulations and procedures
related 1o TRIPs. Other countries currently negotiating their aceession to GATT 1947 are likely
to follow the same kind of procedure.

I Sco, Report of the Working Party on the Accession of Slovenia, GATT document L 7492, 1 July 1994,
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in full negotiations, including the conduct of
negotiations on tariff concessions, with the
acceding country. This gives rise to concern
that the threat of non-application could be used
by WTO members as additional leverage, to
obtain greater concessions from acceding
countries.

2. The case of acceding economies in
transition

Countries in transition which are not yet
contracting parties to the GATT face a com-
plex internal and external situation which may
complicate their accession procedures to the
WTO. Thus, both the CIS member countries
and the Baltic States are undergoing a funda-
mental transformation of their economies and
societies into market-based systems in which
integration into the international trading sys-
tem plays an important role in overall eco-
nomic strategies. These countries will
undoubtedly require a certain degree of under-
standing from their trading partners in the ac-
cession negotiations in that they may need to
be accorded some flexibility before their trade
regimes take shape as a result of economic re-
forms and trade liberalization policies. For ex-
ample, these countries” tariff regimes have only
begun to develop compared to the tariffs of
GATT contracting parties, and the approaches
applied in the Uruguay Round to maximize
tariff cuts and tariff bindings of all participants
may not necessarily be applicable in such a
case. The same considerations, although to
varying degrees, may be relevant to accession
by other countries (for example, Albania,
Bulgaria, Croatia, and developing countries
such as Mongolia and Vietnam).

On the other hand, when countries in
transition began the transformation of their
economies, their trade faced highly restrictive
import and export regimes in major developed
countries. These regimes discriminated against
the trade of countries in transition in various
ways, including the denial by certain countries
of unconditional most-favoured-nation treat-
ment, even to some Central and Eastern
European countries which had become con-
tracting parties to GATT. As a result of a
substantial improvement in trade regimes, most
countries in transition are now granted MFN
treatment by major trading countries. Devel-
oped countries have also taken measures to
further open their markets in favour of coun-
tries in transition, for example, within “Europe”

Agreements and EFTA Free Trade Agree-
ments, and this has resulted in tariff reductions
and liberalization of quantitative restrictions.
Many of the economies in transition are re-
ceiving GSP treatment from some developed
countries.

However, in spite of the progress
achieved, economies in transition still face a
number of non-tariff measures, including levies
and quantitative restrictions, in major markets
for agricultural products, textiles, clothing and
other industrial exports. Some quantitative re-
strictions and import procedures are especially
targeted at them. Furthermore, other residual
elements of trade regimes previously applied to
imports from these countries are still in force
and remain an important obstacle to their inte-
gration into the international trading system:

Selective (bilateral) safeguard clauses,
which provide for emergency safeguard
action to prevent injury to domestic pro-
ducers, to be applied only against imports
from only the country concerned and not
all other suppliers as required by Article
XIX of GATT. In addition, these clauses
contain criteria for weaker action of that
kind than the measures required by Article
XIX of GATT and applied with respect to
market-economy countries. In this con-
text, the new Agreement on Safeguards
represents a balanced instrument to deal
with the situations that might arise in cases
of imports from economies in transition.

Special criteria for the imposition of anti-
dumping and countervailing measures,
based on prices in third countries with
market economies or constructed values
or even on domestic prices in the import-
ing country of like products.  Anti-
dumping measures in particular are among
the most frequent access barriers encount-
ered by exporters from economies in tran-
sition in their major markets.

The efforts of these countries to become
integrated into the international trading system
on the basis of the Uruguay Round agreements
through early accession to the WTO merit the
full support of the international community.
This process can be viewed as a major challenge
for this new organization. In the WTO ac-
cession negotiations, economies In transition
should be treated as normal trading partners,
and trade relations with them should be based
effectively on unconditional MFN treatment
and the elimination of all residual elements of
past discriminatory trade regimes applied
against them (see box 6).?
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Chapter Il

e e

AGREEMENT ON SAFEGUARDS

A. Background

1. Origin of the safeguard provision cession” when the following criteria and condi-
tions are met: as a result of “unforeseen”

developments, the product in question is im-
ported in such increased quantities and under
such conditions as to cause or threaten “serious
injury” to domestic producers of like or directly
competitive products. The suspension of an
obligation or the withdrawal or modification
of a concession must be limited to the extent
The first proposal to include such a pro- and the time necessary to prevent or remedy
vision in GATT was made by the United States  the injury caused or threatened. There are also
in London in 1946.2 The negotiators at those important reporting, review and consultation
meetings agreed in principle on the need for a  requirements.3!
safeguard provision but their views diverged as
to its proper scope. At the New York Meeting
it was decided to include the proposed safe-
guard provision in the draft Charter for an
ITO. Since the adoption in early 1948 of the Article XIX is one of a number of so-
Final Act of the Havana Conference, which  called “safeguard” provisions of the General
was convened late in 1947 to establish the ITO, Agreement which enables contracting parties,
Article XIX of GATT has been amended only  subject to specific requirements, to impose

The safeguard provision (Article XIX of
GATT 1947) has its origins in proposals made
at preparatory meetings convened in London
and New York in 1946 and 1947 for the pur-
pose of drafting a Charter for an International
Trade Organization (ITO).

3. Problems of the safeguard provision

once, and then in a very minor way.30 trade  restrictions that are  otherwise
prohibited.32 It permits the imposition of higher
2. Conditions for invoking the safe- tarlfl duties above bound rates or of quantita-

tive restrictions, which are prohibited under
Articles Il and XI, against imports that ”
cause or threaten serious injury to domestic
Under Article XIX of GATT, action can  producers”. However, the use of Article XIX
be taken “to suspend the obligation in whole has been declining as more “safeguard” actions
or in part or to withdraw or modify the con- have been taken without reference to GATT

guard provision

29 See United States submission of a working proposal for a Charter, U.S. Department of State Pub. No. 2598, Article
29, at 22 (1946). lts proposal was modelled on the safeguard provision contained in its Reciprocal Trade Agreement
with Mexico of 1942, which reads as follows: If, as a result of unforeseen developments and of the concession granted
on any article enumerated and described in the Schedules annexed to this Agreement, such article is being imported
in such increased quantities and under such conditions as to cause or threaten serious injury to domestic producers
of like or similar articles, the Government of either country shall be free to withdraw the concession, in whole or in
part, or to modify it to the extent and for such time as may be necessary to prevent such injury.

30 GATT, Analytical Index, Sixth edition, 1993, p. 414.

31 Report on the Withdrawal by the United States of a Tariff Concession under Article XIX, Geneva, November [U5]
(Sales No. GATT/1951-3); see also GATT, Analytical Index, Sixth edition, 1993.

32 Other GATT provisions for restricting imports are to be found in: Article VI, which provides for the imposition of
anti-dumping and countervailing duties; Article XII, which permits the imposition of import restrictions for balance-
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rules, and frequently in contravention of these,
or under other GATT provisions such as Arti-
cle VI which, unlike Article XIX, are intended
to protect domestic producers from “unfair”
practices such as dumping and subsidization.
One of the principal means of avoiding the dis-
ciplines of Article XIX has been to negotiate
bilateral export restraint arrangements (e.g.
voluntary export restraints, orderly marketing
arrangements, and price monitoring systems).33
The danger for developing countries and other
weaker trading partners in such arrangements
is twofold. First, the fact that such measures
have no legal status in GATT and have not
been effectively challenged in it increases the
temptation of the importing countries to
achieve their goals of restraining imports in this
extra-GATT fashion. Secondly, the bilateral
nature of such arrangements clears the way for
arbitrary solutions and the exertion of pressure
on weaker trading partners, as imports of the
major trading partners can be omitted from
GATT actions. The proliferation of these so-
called “grey area” measures has been one of the
major factors undermining the credibility of
GATT.

There are a number of motives for coun-
tries to avoid recourse to Article X1X. The first
1s that the application of Article XIX complied
with the most-favoured-nation obligation laid
down in Article I of GATT, precluding dis-
crimination between different sources of im-
ports. The argument most commonly used by
the proponents of a “selective”, 1e.
discriminatory, application of safeguard meas-
ures is that Article X1X should allow govern-
ments to prevent disruption of the market by
the increase of exports from particular
sources, that is, the right to limit the impact
of new competitors. These arguments have
been opposed on the ground that action against
one or a few sources may divert import com-
petition to non-restricted suppliers. But the
proponents of selectivity argued that in fact
“injury” often occurred because of the rapid
expansion of imports from only one or a few
sources, and that only those imports should be

restrained, whereas there was no need to re-
strain the exports of other, traditional suppli-
ers.

A second reason is the possible need to
offer “compensation” for restrictive action or
else face compensatory withdrawal of conces-
sions on a discriminatory basis. In terms of
domestic political considerations, the possibil-
ity, as provided for in Article XIX, of the
withdrawal by the exporting country of sub-
stantially equivalent concessions, or of the offer
by the importing country of compensatory
concessions, as an alternative, may well have
been an important discipline limiting recourse
to Article XIX, particularly given the MFN
obligation.3s Protection granted to one domes-
tic industry would thus be balanced by the cost
imposed on other domestic industries, with the
likelihood of political implications. There is a
vast difference, therefore, in domestic political
terms, between seeking to impose a restraint on
imports under Article XIX with compensation,
and dealing with such imports by negotiating a
restraint outside GATT where no compen-
sation or retaliation would be involved.36

Most importantly, many industries which
have sought and obtained protection under
extra-GATT measures could not have demon-
strated that they were suffering “serious injury”
in the sense of Article XIX.

4. Attempts to introduce "selectivity”
into GATT Article XIX actions
before the Tokyo Round

Throughout the history of GATT, vari-
ous attempts have been made to introduce dis-
crimination into the application of safeguard
measures. The first case occurred in the early
1950s when Japan’s accession to GATT was
under consideration. Some contracting parties
wished to retain the right to apply dis-

of-payments reasons; Article XVII1, providing for the less-developed contracting parties rights” to impose tariff and
import restrictions; Article XX, which permits action to safeguard public health and safety; Article XXI1, which may
be invoked to safeguard security interests; Article XXI1II, which permits contracting parties to renegotiate concessions
in GATT schedules; and Article XXXV, which permits the non-application of the General Agreement between par-

ticular contracting parties in certain circumstances.

i3 According to GATT sources, in the period 1980-1987, 35 Article XIX actions were resorted to in all (19 involving
tariff increases and 16 non-tariflf measures). By contrast, as of April 1988, 191 restraint arrangements were in force
covering such sectors as automobiles and transport equipment, steel and steel products, electronics, temperate-zone
agricultural products, textiles (outside MFA), footwear, and machine tools. Nearly 80 per cent of those actions were

taken by the EC, the United States and Canada.
34 GATT document L./4679, para. 22.

35 Paragraph 3(a) of Article X1X provides for the affected party’s right 1o "suspend ... the application ... of ... substantially
equivalent concessions or other obligations under this Agreement ....".

i In practice, there have been few cases of retaliation or requests for compensation as countries preferred to continue
to press for removal of the safeguard measures themselves.
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criminatory quantitative restrictions on imports
from Japan3” and sought to include a “selective”
safeguard provision in Japan’s Protocol of Ac-
cession (which would allow them to impose
safeguard measures only upon imports from
Japan). They also suggested that an additional
safeguard provision should be introduced into
the General Agreement, arguing that a large
number of Article XIX actions, which would
have to be applied on a most-favoured-nation
basis, might lead to a general raising of barriers
to world trade. The suggestion was made that,
in order to avoid a higher general level of bar-
riers to world trade, contracting parties might
bring cases to GATT under Article XXIII:2,
under which GATT contracting parties are en-
titled to authorize the application of safeguard
actions on a discriminatory basis. However,
some delegations pointed out that there might
be circumstances in which the procedures of
Article XXIII would be too slow in operating
to provide adequate safeguards, and suggested
that if the contracting parties failed to reach a
decision within 30 days, provisional safeguard
measures might be taken pending such a deci-
sion. In the end there was no agreement on the
application of Article XXIII along these
lines.38

Japan successfully resisted this attempt
and became a GATT contracting party in Sep-
tember 1955 although no new general safeguard
provision was added to GATT or any “selec-
tive” safeguard provision in its Protocol of Ac-
cession. Flowever, many contracting parties
invoked Article XXXV against Japan’s ac-
cession (disinvoked in most cases within a
10-year period), and then negotiated bilateral
understandings with Japan envisaging special
bilateral safeguard measures outside GA'T'T.3

37 See GATT document L:/76.

The failure to add a new gencral safe-
guard provision to GATT. and to include a se-
lective safeguard provision in Japan’s Protocol
of Accession, combined with the growing
competitiveness of some other Asian countries,
provoked efforts to introduce the possibility of
discrimination into the multilateral safeguard
system through the concept of “market dis-
ruption”.4® This was defined as serious damage
to domestic producers caused by “a sharp and
substantial increase or potential increase of
imports of particular products from particular
sources”, and if “these products are offered at
prices which are substantially below those pre-
vailing for similar goods of comparable quality
in the market of the importing country”.4

While attempts to legitimize the general
application of discrimination based on “market
disruption” at the multilateral level were not
successful, this concept was introduced into the
cotton textiles sector and incorporated into the
Short-Term Arrangement Regarding Interna-
tional Trade in Cotton Textiles (STA) in the
early 1960s.42 [t permitted the application of
what were, In practice, selective salcguards
against the so-called “low cost supplicers”,
normally in the form of “voluntary” export re-
straints. This led to an extension in 1974 to
other supplying countries and to a wider range
of products in the Arrangement Regarding
International Trade in Textiles, commonly
known as the Multi-Fibre Arrangement or the
MFA. The MFA now covers almost all textile
and clothing products and has subjected nearly
40 developing countries and economies in tran-
sition to export restraints in most major devel-
oped countries.® This Arrangement influenced
governments to make broader use of voluntary
restraints as a mechanism to restrict trade on a
discriminatory basis in other sectors where such

38 GATT document MTN.GNG:NG9'W 1, 7 April 1987. See also Gardner Patterson, Discrimination in International

Trade -
39 Ibid.

The Policy Issues 1945-1965 (Princeton, N.J.: Princcton University Press, 1966), pp. 285-317.

40 In June 1960 a GATT Working Party on Avoidance of Market Disruption was established to develop a way to deal

41
42
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with the problems of imports of textiles from the so-called “low cost” suppliers other than dumped or subsidized im-
ports. In November 1960, through a Decision, the concept of discrimination based on market disruption was accepted
by GATT to describe a situation in which, inter alia, there should be a combination of the following elements: “(i) a
sharp and substantial increase or potential increase of imports of particular products from particular sources; (ii) these
products are offered at prices which are substantially below those prevailing for similar goods of comparable quality
in the market of the importing country; (iii) there is serious damage to domestic producers or threat thereof, and (iv)
the price differentials referred to in paragraph (ii) above do not arise from governmental intervention in the fixing or
formation of prices or from dumping practices”. Since then, this concept has been one of the basic premises of the
MFA.

GATT, Basic Instruments and Selected Documents (BISD), Ninth Supplement, February 1961, p. 26.

Later on the STA was superseded by the Long-Term Arrangement Regarding International Trade in Cotton Textiles
(LTA).

As of 24 November 1993, the status of MFA acceptances was as follows: Argentina, Austria, Bangladesh, Brazil,
Canada, China, Colombia, Costa Rica, Czech Republic, Dominican Republic, EC, Egypt, El Salvador, Fiji, Finland,
Guatemata, Honduras, Hong Kong, Hungary, India, Indonesia, Jamaica, Japan, Lesotho, Macau, Malaysia, Mexico,
Norway, Pakistan, Panama, Paraguay, Peru, Philippines, Poland, Republic of Korea, Romania, Singapore, Slovak
Republic, Sri Lanka, Switzerland, Thailand, Turkey, United States and Uruguay. GATT document
COM.TEX,75;Rev. 1, 26 November 1993.
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a multilateral instrument exists to legitimize
actions such as “grey area” measures.4

Although the concept of “market dis-
ruption” was ostensibly applied to deal with a
temporary situation, the discriminatory regime
on textiles has remained in existence for more
than 30 years, and has been continually ex-
tended in its product and country coverage
against developing countries.45

5. Attempts to introduce "selectivity”
into GATT Article XIX actions
during the Tokyo Round

At the preparatory stage of the Tokyo
Round, the question of the adequacy of the
existing multilateral safeguard system emerged
as a high priority issue. In accordance with the
Tokyo Declaration adopted in September 1973,
a negotiating group on safeguards was estab-
lished to examine “the adequacy of the multi-
lateral safeguard system, considering
particularly the modalities of application of
Article XIX”. However, the group progressed
very slowly and intensive negotiations on sub-
stantive issues did not take place until 1978.
A draft integrated text on safeguards was put
forward by a number of developed countries
as a basis for further discussion.4 Intensive bi-
lateral and plurilateral negotiations also took
place, but positions on the major problems and
in particular on the question of selectivity re-
mained far apart. Some countries favoured an
approach that permitted unilateral, selective
action with ex post facto review by a Committee
on Safeguard Measures. One of their
arguments was that countries were far more
likely to move toward further trade
liberalization if there were adequate provisions
for safeguard action against imports when these
became disruptive and created unacceptable
social costs. Some other countries were
insistent that any selective action be preceded
by an agreement on the part of the exporting

country, or approval by the Committee. In this
connection, there was also considerable
discussion on the criteria under which there
might be a selective application of the
safeguard clause.4’

At the ecarly stage of the negotiations,
views among developing countries as to the
advantages of “selectivity” diverged to a certain
extent. While many of these countries
steadfastly supported the non-discrimination
rule coupled with special and differentiated
treatment for developing countries, others
tended to favour the idea of selective applica-
tion in the belief that this would facilitate ex-
emption of their exports from safeguard action
taken by countries desirous of limiting more
dynamic exporters than themselves. However,
there was a noticeable shift in the position of
this latter group of developing countries at a
late stage of the negotiations. Their thinking
was significantly influenced by the experience
of the bilateral negotiations under the MFA in
which the EC negotiated restraint agreements
with even those developing countries which
supplied extremely small percentages of the EC
market for a given textile product.®8 This reve-
lation made it clear to most developing coun-
tries that “selectivity” provided no guaranteed
immunity even for relatively small exporters,
and in fact considerably strengthened the hand
of the economically strong in their dealings
with poorer and weaker countries.  They
strongly favoured the continued MFN applica-
tion of Article XIX, and maintained that safe-
guard measures should be applied on a global
basis without discrimination and in conformity
with Articles I and XIII of GATT. They be-
lieved that pressures in developed countries for
protection against so-called low-cost imports in
sectors other than textiles made it highly likely
that a modified safeguard clause would be
principally used against them.

In the event, in spite of intensive efforts
made at the final stage of the Tokyo Round,
and a narrowing of differences, it was not pos-
sible to reach agreement within the framework
of the Round as the EC insisted on the inclu-
sion of selectivity in the final text. Apart from

14 While Article 1 of the MFA recognizes that the provisions of the MFA do not affect the rights and obligations of
participating countries under the GATT, Article 3 of the MFA permits importing countries to impose discriminatory
quantitative restrictions when they consider thal imports cause or threaten to cause "market disruption”, as defined
by its Annex A. Consultations between the importing and exporting countries are provided for, but the MFA, unlike
Article XIX, does not specify that affected exporting countries may retaliate if agreement is not reached in the con-
sultations. Instead, they may bring the matter for immediate attention to the Textiles Surveillance Body, which is re-
sponsible for making recommendations with regard to all disputes brought before it. Article 4 of the MFA permits
participating countries to conclude bilateral agreements on mutualty acceptable terms in order to eliminate "real risks

of market disruption”.
45 See discussion in chapter V.
46 GATT document MTN/SG/W/39, 22 June 1978.

47 GATT document MTN.GNG/NG9;/W/1, 7 April 1987.

It is under this Article that a great number of "grey area” measures are legitimized.

48 See UNCTAD,MTN/CB.18/Rev. 1,PART II, September 1979, pp. 36-42.
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the question of selectivity, the key areas of dis-
agreement, as identified by the Director-
General of GATT, also included surveillance
and dispute settlement, determination of seri-
ous injury, and structural adjustment.® The
lack of an agreement on safeguards was con-
sidered by some to be a major failure of the
Tokyo Round; others thought that it was of no
great relevance because “selectivity” could be
secured by more widespread recourse to Article
VI measures, that is, to anti-dumping duties
and to “undertakings” in anti-dumping cases.

6. The 1982 Ministerial Declaration

In the 1982 GATT Ministerial Meeting,
contracting parties undertook individually and
jointly, “to bring into effect expeditiously a
comprehensive understanding on safeguards to
be based on the principles of the General
Agreement”.5 The 1982 Ministerial Declaration
called for an “improved and more efficient
safeguard system which provides for greater
predictability and clarity and also greater secu-
rity and equity for both importing and export-
ing countries, so as to preserve the results of
trade liberalization and avoid the proliferation
of restrictive measures”.5!

But, again due to the difference of opin-
ion on the question of “selectivity”, it was not
possible to reach a clear understanding provid-
ing for the elimination of “grey area” measures,
and the suggestion to implement any partial
agreements that might be reached in the ab-
sence of a comprehensive understanding was
also found to be unacceptable to certain par-
ticipants.

7. Discussions in the Preparatory
Committee of the Uruguay Round

During the preparatory process of the
Uruguay Round, almost all GATT contracting
parties recognized the importance of a work-
able comprehensive agreement on safeguards
for the multilateral trading system and agreed
to include safeguards as a key issue in the
programme of negotiations. However, the po-

sitions of the contracting parties as to how to
approach the negotiations on safeguards re-
mained far apart. Developing countries, in
particular Brazil, were of the view that, as the
new round was intended to further liberalize
world trade, commitments should be made not
“to introduce new restrictive measures outside
GATT and to phase out any such measures al-
ready in existence”. They proposed that safe-
guard actions should be based on the MFN
principle.

In July 1986, a draft Ministerial Declara-
tion representing a broad consensus among
both developed and developing countries was
circulated by the delegations of Colombia and
Switzerland. On the issue of safeguards, the
draft was clearly a compromise. It emphasized
the importance of reaching a comprehensive
agreement on safeguards based on the princi-
ples of GATT and clarified and reinforced the
disciplines contained therein.

8. The Ministerial Declaration of the
Uruguay Round

In view of the renewed determination of
the GATT contracting parties to achieve the
objective of strengthening the multilateral
trading system, the Uruguay Round offered
another opportunity to negotiate a compre-
hensive agreement on safeguards. The decision
taken on safeguards by the Ministerial Decla-
ration adopted at Punta del Este in September
1986 stated that: “A comprehensive agreement
on safeguards is of particular importance to the
strengthening of the GATT system and to
progress in the Multilateral Trade Negoti-
ations”, and specified that such an agreement
“shall be based on the basic principles of the
General Agreement; shall contain, inter dalia,
the following elements: transparency, cover-
age, objective criteria for action including the
concept of serious injury or threat thereof,
temporary nature, degressivity and structural
adjustment, compensation and retaliation,
notifications, consultation, multilateral sur-
veillance and dispute settlement; and shall
clarify and reinforce the disciplines of the
General Agreement and should apply to all
contracting parties”.

49 Tor details see Tokyo Round of Multilateral Trade Negotiations: Report by the Director-General of GATT, April

1979, pp. 94-95.

50 Ministerial Declaration of 29 November 1982, GATT, B/SD, Twenty-ninth Supplement, March 1983, p. 12.

51 Jbid.
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9. Mid-Term Review

The question of “selectivity”, referred to
earlier, had prevented the achievement in the
Tokyo Round of an agreement on safeguards.
Observance of the MFN principle when resort-
ing to Article XIX actions has been viewed by
many participants, particularly weak, small and
medium-sized countries, as the main element in
an equitable solution to the problem of safe-
guards for the success of both the Uruguay
Round and the multilateral trading system.5?
They considered that it was the non-
discriminatory application of Article XIX
which protected their interests since a govern-
ment taking discriminatory action would come
under pressure to desist {rom all countries af-

resumed session of the Mid-Term Review in
April 1989, participants agreed to put forward
texts and proposals, and requested the Chair-
man of the Group to submit a draft text on a
comprehensive agreement with a deadline,
founded on the basic GATT principles, and
stressed the 1mportance of re-establishing
multilateral control over safeguards by, inter
alia, eliminating measures that escape such
control. They also recognized that safeguard
measures should, by definition, be of limited
duration.5

In June 1989, a draft text of an agreement
on safeguards was submitted by the Chairman
for consideration by the Group.55 However, the
draft proposal was exposed to criticism {rom
both developed and developing countries. The
EC maintained its position that Article XIX

fected. However, the EC, as in the Tokyo
Round, argued that the selective application of
Article XIX actions would allow countries to
deal with problems created by a few exporting
countries in such a way as to cause the mini-
mum disturbance of trade.53

At the Mid-Term Review in late 1988, a
text setting out principles to govern the safe-
guard negotiations was submitted by the
Chairman of the Negotiating Group on Safe-
guards. It emphasized that safeguard measures
should be of limited duration and non-
discriminatory, and that “grey area” measures
that resulted in selective application should be
proscribed. However, the text was not ap-
proved by the Ministers at the Mid-Term Re-
view because of the lack of conscnsus on this
last principle, and their disagreement left the
negotiations in an impasse. However, at the

should allow safeguards to be applied selec-
tively. In January 1990, the EC submitted a
comprehensive proposal on a selective safe-
guard system,3 which set out in specified terms
its views on when selectivity should be permit-
ted.s?

10. The Brussels Meeting and its
aftermath

Though most of the technical work had
been accomplished prior to the Brussels Meet-
ing, divergent views on the key questions re-
mained.® When trade ministers met at Brussels
in December 1990 the gap between the various

52 See, for example, the Communication from Australia, Hong Kong, Korea, New Zealand and Singapore, GATT
document MTN.GNG/NG9/W;4, 25 May 1987, Communication from Brazil, GATT document MTN.GNG/
NGI/W,5, 2 July 1987, Communication from Mexico, GATT document MTN.GNG/NG9;W/18, 10 June 1988;
Communication from Switzerland, GATT document MTN.GNG/NG9/W,26, 2 November 1989 and Submission by
Switzerland, GATT document MTN.GNG/NG9W,20, 14 July 1988; and Submission by Japan, GATT document
MTN.GNG/NG9/W/11, 13 October 1987.

53 Submission by the European Communities, GATT document MTN.GNG/NG9,/W/24/Rev. 1, 26 June 1989
54 GATT document MTN.TNC/11, 21 April 1989.
55 GATT document MTN.GNG/NG9,W/25, 27 June 1989,

56 See Communication by the European Communities, "Safeguards regime applicable in special circumstances”, GATT
document MTN.GNG/NG9;W,29, 31 January 1990.

57 The EC proposal permitted interim precautionary action against one supplier or a group of suppliers of products
found by the importing country to be causing injury to domestic producers as a result of a large increase in imports.
Action to restrict imports from the supplier or suppliers concerned would follow consultations, would be proportional
to the injury suffered and would be removed after a maximum of eight months or at the end of the full injury inves-
tigation. Where serious injury was finally established, the importing country would be able, following consultations,
to apply safeguard measures selectively for a maximum period to be the subject of negotiations in the Round.
Countries affected by the interim or final measures would be free to withdraw equivalent coneessions or other obli-
gations from the importing country. During the period the selective measures were in place, imports from unaffected
suppliers would be monitored in the importing country. If such imports increased significantly, the countries covered
by the safeguard measure could request the extension of the restrictions to other suppliers. The period of application
of selective measures would be fully taken into account in the maximum period for safeguard measures authorized
under the general provision of the agreement (i.e. non-selective provisions).

58 These included such questions as: "Should selective exceptions to normal application of Article XIX be permitted in

exceptional circumstances and subject to specific conditions or should it be confirmed that Article XIX action can
only be taken on an MFN basis?” “Should incentives be provided for governments to act within the rules of Article
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contracting parties narrowed significantly.
Progress was made in establishing time-limits
for the measures, ensuring degressivity, im-
proving notification and consultation proce-
dures, establishing greater transparency in
domestic procedures, and creating a standing
Safeguards Committee. Even on the issue of
selectivity, which had long been a source of
disagreement, the EC indicated its readiness to
drop their support for selectivity if greater {lex-
ibility was allowed in allocating MIFN quotas
(the so-called “quota modulation” i.e. an im-
porting country would be allowed, in allocating
quota shares, to restrict some suppliers more
than others). [Furthermore, improved consen-
sus on a number of core issues rendered the
question of structural adjustment measures less
important or controversial. [For example, the
time-limit for safeguard measures would force
the industries to come to grips with adjustment
programmes.>®

By the end of the Brussels Mecting, most
of the technical work had been completed, al-
though the negotiating group still faced a
number of substantive decisions. A new draft
text was prepared which called for definitive
elimination of all measures taken outside the
purview of Article XIX, but no timetable for
phasing out these measures was set. On the
question of whether selectivity should be per-
mitted, the language used in the draft was al-

B. Content

1. Brief description of the Agreement
on Safeguards

The final text of the Agreement on Safe-
guards, as verified after 15 December 1993 for
signature by Ministers at the Marrakesh Mecet-
ing of 12-15 April 1994, consists of a preamble,
14 articles and an annex. The preamble recog-
nizes the need to clarify and reinforce the dis-
ciplines of GATT and specifically those of its
Article XIX, to re-establish multilateral control
over safeguards and eliminate measures that
escape such control. It also recognizes the im-
portance of structural adjustment and the need

tered, but it was agreed that an importing
country, in allocating quota shares, might re-
strict some suppliers more than others, subject
to certain limitations. IHowever, difficulties
arose over the details of the limitations, such
as how to preclude the use for safeguard pur-
poses of measures other than those provided
for in the agreement. The negotiators also had
to decide on whether to suspend compensatory
action for an initial period of time, whether to
permit internal measures such as subsidies as a
form of safeguard action, and how to define in
quantifiable terms the proportion of domestic
industry which should suffer injury before safe-
guard measures could justifiably be taken.
Questions related to the minimum and maxi-
mum durations of a safeguard measure and the
criteria governing the provision for differential
and more favourable treatment for developing
countries also had to be resolved.6

In December 1991, Mr. Arthur Dunkel,
the Director-General of GATT, presented what
he described as the “concrete and comprehen-
sive representation of the final global package
of the results of the Uruguay Round”. The
final text of the Agreement on Safeguards in-
cluded in this package is not markedly different
in substance from a draft text of the Chairman
of the Negotiating Group on Safeguards pre-
pared in June 1991.

to enhance rather than limit competition in
international markets. Articles 1, 2, 3, 5, 6 and
10 establish basic principles, rules, conditions
and scope for the application of the safeguard
measures provided for in Article XIX. Article
4 defines the criteria of serious injury or threat
thereof. Article 7 establishes time-limits for the
application of safeguard measures. Article 8
relates to the walver on compensation require-
ments. Article 9 provides for differential and
favourable treatment for the developing coun-
try members. Article 11 prohibits and phases
out “grey area” measures. Articles 12, 13 and
14 establish the procedures for monitoring and
review of the operation of the Agreement and
the requirements for notification, consultation

XIX e.g. by waiving retaliation in specific circumstances, and, if so, what are those circumstances?” “Should “grey
area” measures be phased out or brought into conformity with this agreement?” “If so, what are the conditions and

timetables for such actions?”

59 Terence P. Stewart (ed.), The GATT Uruguay Round: A Negotiating Histary (1986-1992), Vol. 11 (Deventer
(Netherlands), Boston: Kluwer Law and Taxation Publishers, 1993), pp. 1788-1790.

60 Jbid., pp. 1790-1794.
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and dispute settlement. The Annex gives an
example of a “grey area” measure that consti-
tutes an exception under Article 11, and that
may be maintained by an importing member
until 31 December 1999.61

2. Selectivity vs. most-favoured-nation
treatment (MFN)

At the later stage of the negotiations,
compromises were inevitable. As mentioned
above, the EC finally dropped its demand for
selectivity, provided that flexibility in allocating
MFN quotas would be permitted under the so-
called “quota modulation” provision. Never-
theless, some conditions were attached to that
flexibility, such as evidence of serious injury,
prior consultation, surveillance, examination
and review, and in particular the establishment
of a mechanism to ensure that these conditions
were met. Whether this proves to be anything
other than selectivity in disguise remains to be
shown by the actions of governments after the
agreement comes into effect (see box 7).

The nature of the “special factors which
may have affected or may be affecting trade in
the product” i1s not clearly specified, and could
be interpreted to mean prices. Neither are the
terms in which a departure from the general
rule may be “justified”, nor the criteria of equity
under which a departure from the rule in Arti-
cle 5:2(a) might be “equitable to all
suppliers”.62 Problems may arise as to how to
define that “imports from certain members have
increased in disproportionate percentage in re-
lation to the total increase of imports of the
product concerned in the representative period”
and how to justify that “the conditions of such
departure are equitable to all suppliers of the
product concerned”.

During the course of the negotiations,
certain attempts were also made by some de-
veloped countries to introduce the concept of
including “low-prices” in the Agreement among
the criteria for safeguard action$3 (as when de-
termining “market disruption”), which was

aimed at low-cost suppliers in developing
countries. Owing to the opposition of devel-
oping countries, any such reference to price was
finally dropped from the Chairman’s draft text
of June 1991.

On the related issue of “grey area” meas-
ures, a possible clue appears as a footnote to
Article 11:1(b), which states that “An import
quota applied as a safeguard measure in con-
formity with the relevant provisions of GATT
1994 and this Agreement may, by mutual
agreement, be administered by the exporting
member.” An import quota administered by an
exporting-member government, however, has
many of the characteristics of a VER. An
importing-member government may therefore
be able to persuade an exporting-member gov-
ernment to accept an unduly small Article XI1X
quota allotment (less than the exporting-
member entitlement under the GATT Article
X1I1), in the same way that it might have cur-
rently persuaded that government to accept a
VER.

3. "Grey area” measures

Article 11 addresses the key issue of the
proliferation of the “grey area” measures. Par-
agraph 1 (a) states that a member shall not take
or seek any emergency action on imports of
particular products as set forth in Article XIX
of GATT 1994 unless such action conforms
“with the provisions of that Article applied in
accordance with this Agreement.” In other
words, the Agreement prohibits the future use
of “grey area” measures for the purpose of
evading multilateral control.

Paragraph 1 (b) of Article 11 calls for the
existing “grey area” measures to be phased out.
In this respect, paragraph 2 of the same Article
requests the members concerned to present
timetables to the Committee on Safeguards
within 180 days after the date of entry into
force of the WTO Agreement. These timeta-
bles will provide for all measures (except those
covered by other provisions and agreements

61 As indicated in the Annex, the EC;/Japan agreement on certain automobiles is one of these measures agreed as fol-

lowing under this exception to which the EC is entitled.

62 1n the history of GATT, there have been several cases in which Article X1X actions have been taken unilaterally on
a discriminatory basis. For example, the 1978 case of the United Kingdom’s restrictions on imports of television sets
from the Republic of Korea; the 1980 case of Norway’s restrictions on imports of certain textile products from Hong
Kong; the 1993 case of Austria’s restrictions on imports of certain types of cement and certain preparations containing
cement from Poland, Romania, the Czech Republic and the Slovak Republic; and, most recently, the case of Canada’s
restrictions on imports of boneless beef from Australia and New Zealand, imports of which from the United States

have been excluded from the restrictions.

63 See the Brussels text of the draft Final Act, GATT document MTN.TNC/W/35, 26 November 1990, p. |87
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QUOTA MODULATION

One of the main 1ssugs under discussion in the negotiations on safeguards in the Uruguay Round
was- whether selective exceptions to the normal application of GATT Article XIX should be
permitted in exceplional eircumstances and subject to specific conditions or whether it should be
confirmed that Arnticle X1X action could only beé taken on an MEN basis.

Despite Article 2:2, which statés that “Safeguard measures shall be applied to a product being
imported imespective of its source”, the Agreement on Safeguards, in Article 5:2(b), pemmits
flexibility in allocating MEN quotas among suppliers m cerfain circumstances.  This is the
so-called “Quota modulation” provision under which WTO members may deviate from the MEIN
provisions when an overall import quota is imposed by an importing country against all sources
of suppliers, in that the share allocated to countries found to be eontributing more to global mjury
could be lower than the share allocated to them on the basis of recent trade pattemns.

Article 5:2(a) states that an imporning member applying a quota under Article XIX may seek
agreement among the exporters as to their respective shares of the quota. In the event that “this
method is not reasonably practicable”, however, it allows the imporiing member to allot shares
in the quota on the basis of import shares “during a previous represenlative penod”, “due account
being taken of any special factors which may have affected or may be affecting the trade in the
product.”

Article 5:2(b) details the conditions under which a WT( member may depart from allocating
quotas among supplier parties on a strict MFN basis and from the traditional practice of
GATT.! Such departure from the MIFN provisions is permissible provided that (i) “imports from
certain Members have increased in disproportionate percentage n relation to the total increase
of imports of the product concemed in the representative period”, (i) the reasons for the departure
are justified and consultations are conducted, in advance, with alfected parties, and (i) “the
conditions of such departure are equitable to all suppliers of the produet concerned”,
Furthermore, such departure is only allowed to remedy senous injury for a period of four years
and 15 not permitted in the case of threat of sernous njury.

In order to seek a departure, the importing country needs:

w to provide the Committee on Safegnards with all pertinent information, which includes
evidence of semous injury, a precise descrniption of the product and the proposed measure
(which, in this case, may only be in the form of a quota), proposed date of introduction, etc.;
and

* to provide adequate opportunity for prior consultation with the affected exporting country
with a view 10 reviewing the above-mentioned mformation.

The reasons for the departure must be justified to the Committee on Safeguards,

As referred to above, a departure from the non-diserimination rule shall only be permitied in the
case of senous injury, which, as pravided for in paragraph | (a) of Article 4, “shall be understood
to mean a sigrificant overall impairment in the position of a domestic industry”.

Furthermore, such departure would not apply to a developing country whose share of imports
of the product concerned in the importing country does not exceed 3 per cent, on condition that
developing countries with less than 3 per cent impeort share collectively account for not more than
9 per cent of total imports of the product concerned.

Although, some conditions were laid down with a view to limiting the scope [or an importing
country to make a departure, this may lead 1o some arbitrary applications of this provision and
leaves the door open for selectivity or discriminatory applications in certain cases, In this regard,
problems may arise as to how 1o define that “imports from certain Members have increased in
disproportionate percentage in relation to the total increase of imports of the product concemed
in the representative period” and that “the conditions of such departure are equitable to all
suppliers of the praduct concermed”.

At certain stages of the negotiations, attempts were made to establish some pércentage points (or
4 ratio) of the proportion supplied during the representative period as a entenion for the importing
country in reducing the individual quota allotments when it is necessary to remedy the senous
imjury. However, al a late stage of the negotiations participants dropped this idea.
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The nature of the “special factors which may have affected or may be affecting trade in the
product”, is not clear. The term “equitable” 1s also difficull to define as the critena by which to
judge “what would have been the case” are nol precisely specified.

In this context, several cases in GA'T'T history are relevant in respect of “quota modulation”, for
example, the dispute¢ over “Norway - Restrictions on Imports of Certain Textile Products from
Hong Kong” In 1980, a GATT panel was established to examine the Article XIX action by
Norway, whereby global quotas were introduced on niine textile items. Imports from the EEC
and EFTA countries were not subject 10 those quotas, nor were imports from six developing
country textile-exporting countries with which Norway had concluded bilateral arrangements.
The size of the global quotas was calculated on the basis of average imports in 1974-1976 from
the countnes included in the quotas, the quotas being allocated to importers but not by supplier
country. The panel report was as follows: “The panel was of the view that the type of action
chosen by Norway, 1.¢. the quantitative restrictions limiting the importation of the nine textile
categories 1 question, as a form of emergency action under Article XIX, was subject to the
provisions of Article X1, which provides for non-discnimunatory administration of quantitative
restnctions.... The panel was of the view that to the extent that Norway had acted with effect 10
allocate impart quotas for these products to six countries but had faled to allocate a share to
Hong Kong, its Article XIX action was not consistent with Article X117

Another example is the recent Anticle XIX action by Canada against imports of boneless beel
from Australia and New Zealand. The Uniled States has been excluded from such action.

IHowever, under the quota modulation provisions, the actions taken by Norway and Canada may
be justified and could be consistent. Therefore, guota modulation appears to move in the
direction of allowing a certain selectivity and could have the effect of weakenme the conditions
of application of safeguard measures as provided for in Article XIX of GATT 1947.

I GATT Article X112 (d) provides that “In cases in which a quota is allocated among supplying countries,
the contracting party applying the restrictions may seek agreement with respect to the allocation of shares
in the quota with all other wonlracling parties having a substantial interesl in supplying Lhe product
concerned. In cases in which this methad 15 not reasonably practicable, the contracting party concerned
shall allot to contracling parties having a subsiantial interest in supplying ihe product shares based upon
the proportions, supplied by such contracting parties during a previous representative period, ol the Lotal
gquantity or value of imporis of the product, due account being iaken of any special factors which may
have allected or may be affecting the trade in the prodict. No copdilions or formalilies shall be impaosed
which would prevent-any contracting parly from utihizing fully the share of any such total quantity orvalue
which has been allotted 16 i1, subject 1o importation being made within any preseribed period to which the
guota may relate.

other than Article XIX and the Agrcement on  not neceded for a VER to be effective. In par-

Safeguards) to be phased out or brought into
conformity with this Agreement within a period
of four years after the date of entry into force
of this Agreement, with the exception that cach
importing member may maintain one specific
measure for a period not extending beyond 31
December 1999. However, any such exception
must be mutually agreed between the members
directly concerned and notified to the Commit-
tee on Safeguards for its review and acceptance
within 90 days after the entry into force of the
WTO Agreement.

To enforce this Article on a technical
level could be a central problem. One difficulty
lies in 1dentification. For example, VERs take
many forms. Formal treaties or agreements are

ticular, VERs may appear as arrangements be-
tween industries, sometimes without apparent
involvement on the part of governments.
Consequently, it 1s difficult to prevent VERS
from going underground.

In this regard, Article 1:3 refers to the
obligation upon members not to encourage or
support non-governmental measures adopted
or maintained by public and private enterprises
such as industry-to-industry agreements, which
are equivalent to “grey area” measures main-
tained by governments. However, there is no
commitment to ensure that such action does
not occur. This has been a major argument by
the proponents of multilateral rules on compe-
tition policy (see box 8§).
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Box 8

"GREY AREA” MEASURES

During the last three decades the international trading community has witnessed a growing use
of the so-called “grey area” measures, which pose a senous threat to the multilateral trading
systemn. “Grey area” measures are taking place in various forms of stlective restraint arrangements
whereby the exporting country, “voluntanly ” or not, undertakes not to ship more than a certain
amount of goods to' the importing cotintry. These arrangements, under different guises such as
“voluntary export restraints” (VERs), “orderly marketing agreements” (OMAg), or other sumilar
measures on the exporl or import side (e.g. exporl maderation, export-price or import-price
momnitoring systems, export or import surveillance, compulsory import cartels and discretionary
export or import schemes, ete), are direct substitutes for Amicle XIX actions and constitute a
viplation of basic provisions in GATT. The main characteristic of these arrangemeats is that they
are generally bilateral and not very transparent, so they escape serutiny in GATT.

According to the UNCTAD Data Base on Trade Control Measures, around 8 per cent of the
umports (excluding fuels) of the developed countres from the developing countries and countries
in transition has been subject to these measures. These measures have been taken in addition to
tariffs, MIFFA restrictions, anti-dumping and countervailing measures.  “Grey area” measures
proliferate by accommuodating bilateral démands [rom trading partners, by all possible means, with
little regard for international mles and disciplines. The list of products subject to such measures
15 umpressive, and includes agnculture, footwear, textiles and clothing, steel and steel products,
machinery, ¢lectncal and electronic products, and motor vehicles.

Currently, there are over 200 such measures (or arrangements), and the most frequent users of
these measures are the United States and the EC. For example, accoriding to GATT, Trade Policy
Review - European Communities 1993 (for details see table 1), nearly 50 such measures were
maintained by the EC during the perniod 1991-1992. The United States has also maintained more
than 20 such measures as recorded by the recent GATT Trade Policy Review - United States 1994
(for details see table 2).

4.  Serious injury 5. Investigation

The criteria for “serious injury” have not
been defined mm GATT, and jurisprudence
which has developed in particular circum-
stances has resulted in national decisions re-

For the first time, the Agreement estab-
lishes clear disciplines [or the initiation of safe-
guard measures. Article 3:1 stipulates that a
safeguard measure cannot be applied unless the

garding the threat or existence of serious injury
not being challenged. However, it is generally
believed that the standard for “serious injury”
(1.e. more serious than “material injury” or “se-
rious damage” (or example), is the most diffi-
cult to cstabhish.

Article 4 of the Agreement on Safeguards
clarifics and delineates more rigorously the
basic concepts covered by Article XIX, includ-
ing the need to specify the reasons for increased
imports, and to demonstrate the existence of
the causal link between increased imports of the
product concerncd and “serious injury” (sec box

9).

compctent authorities of the importing member
have carried out an investigation. Such inves-
tigation “shall include reasonable public notice
to all interested parties and public hearings or
other appropriate means in which importers,
exporters and other interested parties could
present evidence and their views, including the
opportunity to respond to the presentations of
other parties and to submit their views, inzer
alia, as to whether or not the application of a
safeguard measure would be in the public
interest”.  With respect to the result of the
investigation, the competent authorities of the
importing member “shall publish a report
setting forth their findings and reasoned
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Box 9

SERIOUS INJURY AND MARKET DISRUPTION

The safeguard actions under Article X1X of GATT are often descobed as actions of & temporary
nature taken to impede imports which are Causing “senous injury” te competing domestic
midustries. Despite the vagueness of the deseription and the lack of jurisprudence in GATT, it is
generally believed that the standard for “serious injury” should be the highest ar most dificult to
establish, since it is designed to respond to situations that do not invelve any unfair action by
foreign exporters. Anti-dumping and countervailing duty laws, by contrast, are designed to
respond to actions deemed improper, and therefore a less rigorous standard of injury is thought
appropriate.  The concept of “serious injury” also differs considerably from the “market
disruption” concept, which led indirectly ta the negotiation of the special safeguard clause relating
10 the textiles and clothing sector.

Ahhom,h it m often difficuit to establish what precisely should be the critena for dulu‘mm:nf,
“serious mjury”, Article 4 of the Agreement on Safeguards reclarifies and redelines “serious m]ury ;
which “shall be understood to mean a significant overall impairment (emphasis added) in the
position of a domestic industry”, and a “domestic industry”, which “shall be understood 1o mean
the producers as a whole of the like or directly competitive products operating within the temtory
of a Member, or those whose collective output of the like or directly competitive products
constitutes a major proportion (emphasis added) of the total domestic production of those
products”, Article 4:2 contains a detailed list of factors that ¢an give some guidance in this respect
(see the end of the Box).

In contrast to the concept of “serious injury”, the concept of “market disruption” was introduced
in GATT in 1960 as legitimizing the use of discriminatory restnictions against umports from
specific countries - developing ones in particular.' It supposedly described a situation differing
from that for which GATT Aricle XIX provisions were designed to provide a remedy; the
inclusion of price levels in the definition of market disr‘uptinn give the developed countries the
justification they were seeking to restnict imports of “low cost” products from particular countries
without similar imports from other sources being affected. The acceptance of the concept of
“market disruption” by GATT opened the way for the establishment of a discniminatory regime
- the MFA - apainst developing country exporis of textiles and clothing, which has never ceased
to expand in product and country coverage since then. (For details of the concept of “market
disruption”, see Annex A of the MFA below).

The concept of “market disruption” sets the diéngerous precedent of introducing the price element
it GATT. Such price-based diseaminatory use of Aricle XIX (other than dumping and
subsidy), and the diseamination between suppliers, either geographically or on the basis of prices,
have been viewed by many counlries as an mlnnguncm of GATT rules and principles and as
aimed at low-cost suppliers in developing countries.

The main differences between “senous injury” and “market disruption” are as follows:
jury P

. “serious injury” refers to the totdlity of impainnent of the industry while “martket disruption”
focuses on imponts of particular products from particular sources;

» “serious injury” is designed to respond to situations which do not necessarily involve any
price consideration, However, “market disruption” is targeted at similar products offered at
prices which are substantially lower;

. "market disruption”, unlike “material injury”, is not aimed at unfaic action but is rather a
denial of the growing competitiveness of developing countries in international trade; and

e in aclions taken in relation to the concept of “serious injury” the exporting country can
withdraw substantially equivalent concessions, or the importing country, as an altemative,
can make compensalory concessions: However, no compensation would be required for
actions taken under “market disruption”, as i the case of the MFA.

Market Disruption (Annex A of the MFA)

I. The determination of a situation of “marketl disruption”, as referred Lo in this Arrangement,
shall be based on the existence of serious damage to domestic producers or actual threat thereof.
Such damage must demonstrably be caused by the factors set out in paragraph Il below and not
by factors such as technological changes or changes in consumer preference which are
instrumental in switches to like and/or directly competitive products made by the same industry,
or similar factors. The existence of damage shall be determinéd on the basis of an examination
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of the appropriate factors having a beaning on the evolution of the state of the industry in
questions such as: turmover, market share, profits, export performance, employment, volume of
disruptive and other imports, production, utilization of capacity, productivity and investments.
No one or several of these factors can necessarily give decisive guidance.

II.  The factors causing market disruption referred 1o in paragraph I above and which gencrally
appear 10 combination are as follows:

(1) a sharp and substantial increase or imminent mcerease of imports of particular products
from particular sources. Such an immineént increase shall be a measurable one and shall not
be determimed to exist on the basis of allegation, conjecture or mere possibility arising, for
exariple, [rom the existence of production capacity in the exporling countries;

(i) these products arc offered at prices which are substantially below those prevailing for
similar goods of comparable quality in the market of the mmporting country. Such prices
shall be compared both with the price for the domestic product at a comparable stage of
commercial trunsaction, and with the prices which normally prevail for such products sold
in the ordinary course of trade and under open market conditions by other exporting
countres in the importing coutitry.

I, In considenng questions of “market disruption” account shall be taken of the interests of the
exporting country, especially in regard to its stage of development, the importance of the texltile
sector to the economy, the employment situation, overall balance of trade in textiles, trade balance
with the importing countyy concerned and overdll balance of payments.

Determination of Serious Injury or Threat Thereof
(Article 4 of the Agreement on Safeguards)

1. For the purposes of this Agreement:

(a) “senous injury” shall be understood 1o mean a sigmificant overall impairment in the
position of a domestic industry;

(b) “threat of serious injury” shall be understood to mean serious injury that 15 clearly
unminent, m accordance with the provisions of paragraph 2. A determination of the
existence of a threat of serious mjury shall be based on facts and not merely on
allegation. conjecture or remote possibility; and

{c) in detenmming injury or threat thereof, a “domestic mdustry” shall be understoad to
mean the producers as a whole of the like or directly competitive products operating
within the territory of a Member, or those whose collective output of the like or directly
competitive products constitutes a major proportion of the total domestic production
of these products

2 (a) In the mnvestigation to determine whether increased imports have caused or are threatening
to cause senous jury to a domestic industry under the terms of this Agreement, the competent
authorities shall evaluate all relevant factors of an abjective and quantifiable nature having a
bearing on the situation of that industry, in particular, the rate and amount of the increase in
imports of the product concerned in absolute and relative terms, the share of the domestic market
taken by increased imports, changes in the level of sales, production, capacity utilization, profits
and lpsses, and employment.

I In 1959, United States Under-Secretary of State Douglas Dillon launched in GATT the idea of permitting
importing countries to take action to alleviate ‘the adverse effects ol an abrupt invasion of established
markets and called for discussions and studies which, soon completed, led to the acceptance of the new
concept ol “market disruption”. See Ying-Pik Choi, Hwa Soo Chung and Nicolas Marian, op. cit., pp-
14:15. In November 1960, a Decision was adopted by the GATT contracling parties providing thal ‘in a
number of countries situations occur or threaten to occur which have been described as “market
disruption”™ and (hat 'these sttuations generally conlain the lollowing elements in combination: (i) a sharp
and substantial increase or potential increase of imports of particular products from particular sources;
(i1) these products are offered at prices which are substantially below those prevailing for similar goods
of comparable guality in the market of the importing country; (iii) there iy serious damage o domestic
producers or threat thereol; (iv) the price differentials referred to in paragraph (ii) above do not arise from
governmental intervention in the fixing or formation of prices or from dumping practces (emphasis added).
See GATT, BISD, Ninth Supplement, p. 26, Decision of 19 November 1960 on “Avoidance of Market
Disruption - Establishiment of Cornmitlee”.
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conclusions reached on all pertinent issues of
fact and law”. Such disciplines could prevent
arbitrary actions and provide security In
international trade.

6. Coverage

While Article 1 states that ” This Agree-
ment establishes rules for the application of
safeguard measures which shall be understood
to mean those measures provided for in Article
XIX of GATT 19947, Article 11:1(c) elaborates
upon this in providing that “This Agreement
does not apply to measures sought, taken or
maintained by a member pursuant to pro-
visions of GATT 1994 other than Article XIX,
and Multilateral Trade Agreements in Annex
1A other than this Agreement, or pursuant to
protocols and agreements or arrangements
concluded within the framework of GATT
1994”.

Given that the Agreement on Textiles
and Clothing contains a transitional safeguard
clause allowing MFA-type discriminatory re-
strictions to be continuously imposed on textile
products from developing countries over the
10-year transitional period, that the Agreement
on Agriculture embodies a special safeguard
provision, many products of key trade interest
to developing countries will continue to be
dealt with outside the scope of the Agreement
on Safeguards (see tables 1 and 2). Further-
more, it leaves open the possibility for the
inclusion of special safeguard clauses in future
Protocols of Accession to the WTO.

7. Duration of safequard measures

Safeguard actions are emergency actions
and should therefore be temporary. Since 1950,
GATT has been notified of 151 safeguard
actions as of 15 April 1993, 34 of which were
in force for less than a year. However, there
were 54 cases of 1-4 years” duration, 43 cases
of 4-8 years” duration, 9 cases of 8-12 years’
duration, 6 cases of 12-16 years” duration and
5 cases of over 16 years” duration. Of the latter,
2 cases had a duration of more than 30 years
(see tables 3, 4 and 5).

In order to ensure that the safeguard
actions are temporary in nature, Article 7 pro-
vides that a safeguard measure may be taken
for an initial period of four years. It can then

be extended if it is shown to be still necessary,
if there is evidence that the industry is adjust-
ing, and if the provisions regarding levels of
concessions (Article 8) and notification and
consultation (Article 12) are complied with.
The total life of the measure, however, may not
exceed eight years (ten years for developing
countries).

8. Progressive liberalization

Apart from the time-limits on the dura-
tion of safeguard measures, Article 7:4 of the
Agreement provides that when a safeguard
measure applied has exceeded the initial period
of application it should be progressively liber-
alized by the member applying it at regular in-
tervals, and terminated when it 1s no longer
necessary to remedy the “serious injury” or fa-
cilitate adjustment.

Article 7:5 stipulates that no safeguard
measure shall be applied again to the import
of a product which has been subject to such a
measure, taken after the date of the entry into
force of the WTO Agreement, for a period of
time equal to the duration of the measure pre-
viously applied, provided that the non-
application period i1s at least two years.
However, paragraph 6 allows for a measure to
be applied again if its duration was 180 days
or less, on condition that at least one year has
elapsed since the date of introduction of a
safeguard measure on the import concerned,
and such a measure has not been applied on the
same product more than twice in the five-year
period immediately preceding the date of intro-
duction of the measure.

9. Waiver on compensation
requirement

It is generally recognized that the obli-
gations of Article XIX with regard to compen-
sation and retaliation have encouraged
countries to seek solutions outside GATT by
using “grey area” measures. In order to
strengthen the rules and disciplines in this re-
gard, Article 8:3 waives the right of compen-
sation within the first three years provided that
the safeguard measure imposed has been taken
as a result of an absolute rather than a relative
increase in imports and that such a measure
conforms to the provisions of the Agreement.
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Table 1

SOME OF THE SO-CALLED "GREY AREA” MEASURES AFFECTING EC IMPORTS (1991-1992)

Exporter/Importer

A

B.

C.

D.

E.

Agriculture
All suppliers/EC

Korea, Rep. of/EC (ltaly)

Footwear
Korea, Rep. of, Taiwan/EC

China/EC

Product

Measures

Sheep meat and goat meat

Frozen squid

Footwear (excluding slippers)

Slippers and indoor footwear

Voluntary restraint/
duty-free access
Reference prices

Prior Community surveillance/
export restraint
Prior Community surveillance

{All third country imports of footwear are under retrospective Community surveillance.)

Textiles (outside MFA)
Bulgaria/EC

Egypt/EC

Malta/EC

Morocco/EC

Tunisia/EC

Turkey/EC

Japan/EC

Japan/United Kingdom
Chile, Bolivia, Paraguay,
Honduras, Venezuela,
Costa Rica, Cuba, Ecuador,
El Salvador, Nicaragua/EC

Estonia, Latvia,
Lithuania/EC

Steel and steel products
Korea, Rep. of/EC

All sources except EFTA/EC

All sources except EFTA/EC

Machinery
Japan/EC

Japan/EC
Japan/EC
Japan/EC
Japan/EC

Japan/EC

MFA Textiles and Clothing
Cotton fabrics, cotton yarn

Certain textiles and
clothing categories
Certain textiles and
clothing categories
Certain textiles and
clothing categories
Certain textiles and
clothing categories
Cotton fabrics
Clothing
Certain textiles and
clothing categories

MFA Textiles and Clothing

Steel, ferro-alloys,
steel semi-manufactures

All ECSC iron and
steel products

Certain primary and semi-
manufactured iron and steel
products

Forklift trucks

Machine tools for planing,
gear cutting, etc.

Machining centres
Personal computers

Electropneumatic drills

Ball bearings

MFA-type export restraints
{1987-1992)

Export monitoring and
moderation arrangement

Export monitoring and
moderation arrangement

Export monitoring and
moderation arrangement

Export monitoring and
moderation arrangement

Arrangements with
Turkish exporters

Export approval

Export approval

Exchange of letters in

the GSP framework

Community surveillance

Export recommendation

Retrospective Community
surveillance

Prior Community
surveiliance

Retrospective Community
surveillance/export constraints

Retrospective Community
surveillance

Retrospective Community
surveillance

Retrospective Community
surveillance

Retrospective Community
surveillance

Export approval (no
quantitative limits)

(For source and note see end of table.)
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Table 1 (concluded)

SOME OF THE SO-CALLED "GREY AREA” MEASURES AFFECTING EC IMPORTS (1991-1992)

Exporter/importer Product Measures

F. Electrical and electronic household equipment

Japan/EC
Japan/EC
Japan/EC
Korea, Rep. of/EC
Korea, Rep. of/EC

Korea, Rep. of/EC
Singapore/United Kingdom
. Road motor vehicles
Japan/EC

Japan/EC

. Other products

Japan/World
Japan/United Kingdom
Korea, Rep. of/EC
Korea, Rep. of/Belgium,
France, Germany, ltaly,

Colour TV sets

Colour TV tubes

Video tape recorders
Video tape recorders
Radio and TV receivers

Microwave ovens
Colour TV sets

Passenger cars and light
commercial vehicles
Motorcycles

Metal flatware

Pottery and chinaware

Spectacles and frames

Travel goods (trunks,
handbags)

Retrospective Community
surveillance
Retrospective Community
surveillance
Retrospective Community
surveillance
Retrospective Community

surveillance/export performance
Retrospective Community sur-

veillance/export recommendation

Export recommendation
Export restraints

Retrospective Community

surveillance/export monitoring

Retrospective Community

surveillance {machines of more

than 380 cc)

Export restraints
Export restraints
Export recommendation
Export recommendation

Netherlands, United Kingdom

Source: Reproduced from GATT, Trade Policy Review Report - European Communities 1993, table V.2, pp. 73-75.
Note: This table is an exact reproduction of the terminology used in table 1V.2, which is that of GATT.

Otherwise, the right of an affected exporting
member to suspend substantially equivalent
concessions or other obligations is maintained.

Article 8:1 provides that, in applying a
safeguard measure or seeking an extension of
such a measure, the proposing member shall
endeavour to maintain a substantially equiv-
alent level of concessions and other obligations
to that existing between it and the exporting
members which would be affected by such a
measure under GATT 1994. In order to
achieve this, the members concerned may agree
on an adequate means of trade compensation
for the adverse effects of the measure on their
trade. If no agreement is reached within 30
days in the consultations under the relevant
provisions of the Agreement, the affected ex-
porting members are free, not later than 90
days after the measure has been applied, to
suspend, upon the expiration of 30 days from

the day on which written notice of such sus-
pension is received by the Council for Trade in
Goods, the application of substantially equiv-
alent concessions or other obligations under
GATT 1994 to the trade of the member apply-
ing the safeguard measure (Article 8:2).

10. Special and differential treatment
for developing countries

Atrticle 9:1 provides that safeguard meas-
ures shall not be applied to products originat-
ing in developing countries whose share of
imports of the product concerned does not ex-
ceed 3 per cent, on condition that, in the case
of developing country suppliers with a share of
less than 3 per cent, their import share should
collectively account for not more than 9 per
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Table 2

SOME OF THE SO-CALLED "GREY AREA” MEASURES AFFECTING UNITED STATES
IMPORTS (AS OF OCTOBER 1993)

Exporter Product
A. Agriculture
Australia Beef and veal
New Zealand Beef and veal
B. Machinery
Chinese Taipei Computer controlled machine
tools
Japan Passenger cars and minivans
Japan Computer-controlled machine
tools
Japan Ball bearings
Korea, Rep. of Microwave ovens
Korea, Rep. of Video recorders
C. Textiles (outside MFA)
Bahrain Cotton, wool, silk blends,
vegetable and man-made fibres
Bulgaria Cotton, wool, silk blends,
vegetable and man-made fibres
Chinese Taipei Cotton, wool, silk blends,
vegetable and man-made fibres
Haiti
Laos Cotton and man-made fibres
Lebanon
Lesotho Cotton, man-made fibres
Mauritius Cotton, wool, silk biends,
vegetable and man-made fibres
Nepal Cotton
Oman
United Arab Emirates Cotton, wool, silk blends
vegetable and man-made fibres
D. Other manufactures

Japan

Korea, Rep. of
Korea, Rep. of
Korea, Rep. of
Korea, Rep. of

Pottery and chinaware
Leather and rubber products
Spectacles and frames
Travel goods

Some furniture products

Measures

VRA @ on export volume
VRA @ on export volume

VRA @ setting quotas for each
machine tool category

Company quotas allocated by MITI

VRA @ setting share limits for each
machine tool category

Voluntary export restraint

Export monitoring

Export monitoring

Memorandum of understanding
Memorandum of understanding
Memorandum of understanding

Bilateral agreement
Memorandum of understanding
Unilateral restraint

Bilateral agreement

Bilateral agreement

Bilateral agreement
Unilateral restraint
Bilateral agreement

Export monitoring
Export monitoring
Export monitoring
Export monitoring
Export monitoring

Source: Reproduced from GATT, Trade Policy Review Report - United States 1994 (C/RM/S/45), 19 January 1994,

table IV.4, p. 71.

Note: This table is an exact reproduction of the terminology used in table IV.4, which is that of GATT.

a Voluntary export arrangement.

cent of the total imports of the product con-
cerned. This limit on cumulative application
provides a degree of predictability for develop-
ing countries, particularly small suppliers and
new entrants.

Article 9:2 stipulates that developing
countries have the right to extend the period

of application of a safeguard measure for up to
two years beyond the maximum period permit-
ted (eight years). Developing countries also
enjoy some privileges with respect to the reap-
plication of safeguard measures after half the
period during which they were previously in
force provided the period of non-application is
at least two years (Article 7:5).
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COVERAGE OF ARTICLE XIX ACTION (SITUATION AS OF 15 APRIL 1993)

Number of Percentage of total

invocations invocations

A. Coverage
Agricultural and food products 43 28.5
Textiles and clothing 27 17.9
Iron and steel 12 8.0
Electrical and electronic products 10 6.6
Footwear 9 6.0
Motor vehicles 6 40
Others 44 29.0
Total 151 100.0

B. Duration
Less than one year 34 225
1- 4 years 54 35.8
4 - 8 years 43 28.5
8 - 12 years 9 59
12 - 16 years 6 40
16 - 20 years 2 1.3
20 - 24 years 1 0.7
24 - 36 years 2 1.3
Total 151 100.0

Source: GATT, Analytical Index, Sixth edition, 1993.

11. Provisional safeguard measures

In critical circumstances where delay
would cause damage which it would be difficult
to repair, a member, as provided in Article 6,
may take a provisional safeguard measure.
However, that measure may only be taken in
the form of tariff increases with a duration not
exceeding 200 days. If the subsequent investi-
gation determines that increased imports have
not caused or threatened to cause serious injury
to the domestic industry concerned, the tariff
increases are to be promptly refunded.

12. Transparency

There has been a general recognition that
maximum transparency should be maintained
in this area and that all safeguard actions taken
under Article XIX as well as “grey area” meas-
ures should be reported or notified to GATT.
It 1s also recognized that the phasing out of

“grey arca” measures should be the subject of
multilateral surveillance. In order to achieve
this objective, it has been agreed to establish a
special surveillance body, entitled the Commit-
tee on Safeguards, to monitor and review the
operation of the Agreement (Article 13).

Article 12 establishes more transparent
procedures for notification and consultation,
under which members are required to notify the
Committee on Safeguards immediately upon:
(a) initiating an investigatory process relating
to serious injury or threat thereof and the rea-
sons for it; (b) finding serious injury or a threat
thereof caused by increased imports; and (c)
taking a decision to apply or extend a safeguard
measure. Members must also notify the Com-
mittee of: (i) all their pre-existing Article XIX
measures taken under GATT 1947 (within 60
days after entry into force of the WTO Agree-
ment); (it) all “grey area” measures (within 60
days); (i1) all industry-to-industry measures;
and (iv) all their laws, regulation$ and adminis-
trative procedures relating to safeguard meas-
ures as well as any modifications made to them.

Article 12:3 provides that a member pro-
posing to apply or extend a safeguard measure
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Table 4

INVOCATION OF ARTICLE XIX ACTIONS

1950-

Country Total 1959

1960-
1969

Number of
actions
still in

force

1970-
1979

1980-
1989

1990-
present

Period of invocation

w
oo
N

Australia 15

United States

Canada

EC

Greece

Spain

ltaly

France

Germany

Austria 1

Chile

South Africa

Finland

Iceland

New Zealand

Nigeria

Norway

Peru

Rhodesia

Israel

Switzerland

Czech and Slovak
Federal Republic

Hungary 3
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Total 151 19 35

Source: GATT, Analytical Index, Sixth edition, 1993.

shall give adequate opportunity for prior con-
sultations with those members having a sub-
stantial interest as exporters of the products
concerned. If there are critical circumstances,
notification shall be made before a provisional
safeguard measure is taken and consultations
shall be initiated immediately thereafter. The

C. Implications

The achievement of an effective and effi-
cient multilateral safeguard system for the ap-
plication of GATT Article XIX was of
paramount importance in strengthening trading
disciplines and improving security of access to
markets, particularly for developing countries
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47 37 13 13

results of the consultations with respect to Ar-
ticle 12, the duration (as referred to in Article
7:4), any form of compensation (Article 8:1)
and proposed suspension of concessions or
other obligations (Article 8:2) shall be notified
to the Council for Trade in Goods by the
members concerned.

and other smaller and weaker trading partners.
The lack of international consensus on the ap-
plication of Article XIX has led to an ever-
increasing incidence of selective trade-
restrictive measures taken outside the legal
framework of GATT (the so-called “grey area”
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Table 5
ARTICLE XIX ACTIONS BY COUNTRY AND BY PRODUCT
(SITUATION AS OF 15 APRIL 1993)

Agri-

culture Electrical

and Textiles lron and

food and and electronic Motor Other
Country products clothing steel products Footwear vehicles products Total
Australia 2 9 5 3 4 5 10 38
United States 4 ! 1 1 1 13 27
Canada 11 7 3 1 22
EC 14 1 1 4 1 21
Greece 1 1 1 3
Spain 1 ! 2
ltaly 2 1 3
France. 1 1 2
Germany 2 2
Austria 4 6 10
Chile 3 3
South Africa 1 1 2 4
Finland 1 1 2
Iceland 1 1
Israel 3 1
New Zealand 1 1
Nigeria 1 1
Norway 1 1
Peru 1 1
Rhodesia 1 1
Switzerland 1 1
Czech and Slovak

Federal Republic 1 1

Hungary 3 3
Total 43 27 12 10 9 6 44 151

Source: GATT, Analytical Index, Sixth edition, 1993.

measures such as voluntary export restraints
and orderly marketing arrangements), which
pave the way for arbitrary and unilateral
actions by stronger partners. The proliferation
of various trade-restrictive measures 1s gener-
ally aimed at new entrants, and this has a det-
rimental effect on the trade interests of
developing countries wishing to obtain a share
of the market.

The new Agreement on Safeguards has
clarified and reinforced the disciplines for the
application of safeguard measures and the
strengthening of the multilateral trading sys-
tem. From the point of view of developing
countries, the new Agreement has the following
positive elements:

it defines more precisely the criteria of se-
rious injury;

it requires a substantial increase in trans-
parency by establishing clear investigatory
procedures for the application of safeguard
measures, which include reasonable public
notice, public hearings and the presenta-
tion of evidence and their views by other
interested parties;

it provides for time-limits on the duration
of safeguard measures with a view to re-
ducing the possibilities that such measures
may be used to provide permanent pro-
tection, and calls for progressive liberali-
zation in order to prevent these measures
from going beyond what is necessary to
facilitate structural adjustment to new
conditions of competition;

it prohibits new “grey area” measures and
requires all the existing ones to be phased
out within a period not exceeding four
years, with the exception that each im-
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porting member may maintain one specific
measure up to 31 December 1999,

it establishes a Committee on Safeguards
to monitor and review the operation of the
Agreement with clear notification and
consultation procedures;

it grants differential and more favourable
treatment for the developing countries by
means of:

a “threshold clause” under which
safeguard measures will not be applied
to a product of a developing country
when the import share of the said
country does not exceed 3 per cent,
provided that developing countries
with less than 3 per cent import share
collectively account for not more than
9 per cent of total imports of the
product concerned;

the extension of the period of appli-
cation of safeguard measures by the
developing countries; and

it maintains the prnciple of non-
discrimination by stipulating that the safe-
guard measures “should be applied to a
product being imported irrespective of its
source.”

These improvements are designed to en-
hance security of access and predictability for
the international trading community as a
whole, particularly developing countries and
smaller and weaker trading partners. However,
certain provisions may be open to abuse.

Although the Punta del Este Declaration
called for a comprehensive agreement on safe-
guards to be applicable to all product catego-
ries, special cases have been made for
agricultural products, and for textiles and
clothing. As noted above, trade in agricultural
products and in textiles and clothing will be
governed by the special safeguard regimes con-
tained in the Agreement on Agriculture and the
Agreement on Textiles and Clothing.  This
means that the Agreement on Safeguards cov-
ers all products other than agricultural pro-
ducts (which will be subject tospecial safeguard
actions in the form of additional duties calcu-
lated on the basis of trigger volume and trigger
prices) and textiles and clothing (many of which
will continue to be subject to discriminatory
measures until this sector is fully integrated into
GATT after a 10-year transitional period). In
other words, only 80 per cent of world trade

will be governed by the Agreement on Safe-
guards upon the date of entry into force of the
WTO Agreement.® In the case of many devel-
oping countries, their trade will largely continue
to be subject to the special safeguard regimes.
This holds good for the area of textiles and
clothing in particular, where the developed im-
porting countries under the so-called transi-
tional safeguard mechanism can continue to
impose MFA-type restrictions on products ex-
cept those integrated into GATT to which the
Safeguards Agreement will apply. Such transi-
tional safeguard measures could be applied on
a country-by-country basis to both MFA and
non-MFA members and would thus continue
the practice of discriminatory application over
the 10-year transitional period.

As for the textile and clothing products
integrated into GATT, the Agreement on Tex-
tiles and Clothing provides that a safeguard
measure under this Agreecment may be taken
on a textile product “during a period of one
year immediately following the integration of
that product into GATT” upon certain condi-
tions. The exporting country concerned “shall
admuinister such a measure” but... “shall not ex-
ercise the right of suspending substantially
equivalent concessions or other obligations un-
der the GATT as provided for under Article
XIX:3(a) of GATT 1994”. Frequent applica-
tions of such measures could not only disrupt
the integration of the textiles sector into GATT
but would also impair the effective application
of the Agreement on Safeguards.

As indicated in table 3, as of 15 April
1993, 43 Article XIX actions had been taken
concerning agricultural and food products and
27 actions concerning textiles and clothing;
these accounted for nearly 47 per cent of the
total number of Article XIX actions taken in
the history of GATT. With regard to “grey
arca” measures (as shown in tables 1 and 2),
about 50 per cent of all such measures main-
tained by the EC during 1991-1992 were related
to agricultural products and to textiles and
clothing. Among 24 such measures maintained
by the United States,55 13 concerned agricul-
tural products and textiles and clothing. [t is
obvious that this Agreement has not effectively
brought all sectors under its control, though
eventually all trade should be integrated into it.
Therefore, the strengthening of all the multilat-
eral disciplines in the area of safeguards will
very much depend upon how the safeguard
provisions contained in the Agreements on
Agriculture and on Textiles and Clothing are
respected and implemented.

64 Estimates. See GATT, International Trade Statistics 1993.
65 Recorded in the most recent GATT Trade Policy Review - United States 1994 (C/RM/S/45), 19 January 1994, p. 71.
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With the so-called “quota modulation”
provisions, the Agreement appears to be mov-
ing in the direction of allowing for selectivity if
imports from some members are shown to have
increased “disproportionately” in relation to the
total increase in imports of the product con-
cerned, though in principle it requires safeguard
actions to be non-discriminatory. The Agree-
ment also explicitly allows quotas to be im-
posed, allocated on the basis of historical
market shares, and envisages the option of ad-
ministration of the quotas by the exporters
concerned, upon mutual agreement, which has
many of the characteristics of a VER.

Although some conditions were laid
down, as illustrated in box 7, with a view to
limiting the scope for an importing country to
use “quota modulation” in seeking a departure,
this may encourage arbitrary applications of
this provision which could lead to abuse.
Without close monitoring of the implementing
legislation and administrative practices of ma-
jor trading countries and effective surveillance
by the Committee on Safeguards to which such
measures must be justified, there would be a
risk that “quota modulation” could become the
rule rather than the exception, as a de facto
selective safeguard clause. These provisions
seem intrinsically skewed against new entrants
in that a situation in which there would be an
increase from a large variety of sources would
be relatively unlikely, and there is a danger that
the “quota modulation” provisions might pro-
vide a mechanism for dealing with increases of
imports from “troublesome” new entrants
without affecting the trade from traditional
suppliers. In addition, the very attributes of the
Agreement, such as the stringency of the injury
text and phase-out periods, could encourage
importing countries to resort to alternative
protective devices with more [lexible “trade
remedy” provisions, such as under the Agree-
ment on Anti-Dumping.

Another provision of the Agreement that
might give rise to difficulties in interpretation
1s the phrase “absolute or relative to domestic
production” to the original conditions$ of Ar-
ticle XIX of GATT 1947 under which a safe-
guard action can be applied. The phrase
“absolute or relative to domestic production”
was taken from Section 201 of the United
States Trade Act of 1974.67 Under the language
of Article XIX of GATT 1947, a safeguard
action could only be taken by a contracting
party against a product when that product “is
being imported into the territory of that con-
tracting party in such increased quantities and
under such conditions as to cause or threaten
serious injury to domestic producers in that
territory of like or directly competitive pro-
ducts”. The addition of the phrase “absolute
or relative to domestic production” in the Safe-
guards Agreement means that a safeguard
action can now be taken if imports have in-
creased in absolute terms or have declined in
absolute terms but have increased relative to
domestic production (i.e. domestic production
is falling at a faster rate than imports).¢8 In
other words, if consumption of the said product
in the importing country is declining and im-
ports take a relatively larger share of the total,
even though not increasing - and perhaps even
decreasing - the existence or threat of injury
will have been established.®? Therefore, in a pe-
riod of recession, there could be more frequent
recourse to such actions. With respect to the
time period during which the increase in im-
ports has to be dctermined, in the context of
the United States law, import trends over the
most recent five-year period would usually be
examined. However, the Agreement makes no
reference to this matter.”

Another important aspect of the Agree-
ment is the prohibition of new “grey areca”
measures and the phasing-out of those in ex-
istence (as shown in box 9). This represents a
major step in re-establishing the credibility of

66 The original language of GATT Article X1X:1(a) reads "If, as a result of unforeseen developments and of the effect

67

69

70

of the obligations incurred by a contracting party under this Agreement, including tariff concessions, any product is
being imported into the territory of that contracting party in such increased quantities and under such conditions as
to cause or threaten serious injury to domestic producers in that territory of like or directly competitive products, ....".
With the new phrase, Artiele 2:1 (of the Safeguards Agreement, GATT 1994) states that "A Member may apply a
safeguard measure to a product only if that Member has determined, ... that such product is being imported into its
territory in such increased quantities, absolute or relative to domestic production, and under such conditions, as to
cause or threaten to cause serious injury to the domestic industry that produces like or directly competitive products”

(emphasis added).
The wording used in Section (b) (2) (C) of the United States Trade Act of 1974 is "either actual or relative to domestic
production”.

See "Communication from the United States on United States Procedures for Determining Injury in Article XIX
Cases”, GATT document MTN.GNG/NG9;W/13, 3 March 1988, p. S.

In this context, it is relevant to recall that the "escape clause” provisions in the United States scheme of trade policy

legislation can operate in such a way as to deny "escape clause” action to domestic producers in situations where the
decline of the market has been a greater factor than the increase in imports, even though the criterion of Article XIX
of GATT 1947 as to quantities has been met.

See also GATT document MTN.GNG/NG9;W/13, op. cit.
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Table 6

DEVELOPMENTS FOLLOWING THE EXPIRY OF VRAs @ ON CERTAIN STEEL
EXPORTS TO THE UNITED STATES, BY PARTNER COUNTRY, JUNE 1993

VRA @ on exports
of certain steel

Country products, 1984-1992
Australia yes
Austria yes
Brazil yes
China yes
Czechoslovakia yes
European Communities yes
Finland yes
German Democratic Republic yes
Hungary yes
Japan yes
Korea, Rep. of yes
Mexico yes
Poland yes
Romania yes
Trinidad and Tobago yes
Venezuela yes
Yugoslavia yes
Source:

p. 71.
Note:
a Voluntary restraint arrangement.

multilateral disciplines. However, there may
be a tendency to seek alternative means of re-
stricting imports. Past experience has shown
that the removal of “grey area” measures has
led to an increase of anti-dumping and
countervailing measures. For example, as
noted by the GATT Trade Policy Review
Mechanism in its report on Japan in 1992, fol-
lowing the removal of restraint arrangements
on exports to the United States, Japanese
exporters faced an anti-dumping action as a
result of complaints from major United States
steel producers that Japanese steel was being
dumped.  The United States International
Trade Commission ruled that there was rea-
sonable evidence that the steel producers were

Anti-dumping duty
order on certain
flat-rolled steel
products, 1993

Countervailing duty
order on certain
flat-rolied steel
products, 1993

yes no
no no
yes yes
no no
no no
yes yes
yes no
no no
no no
no no
yes yes
yes yes
yes no
yes no
no no
no no
no no

Reproduced from GATT, Trade Policy Review - United States 1994 (C/RM/S/45), 19 January 1994, table 1V .4,

This table is an exact reproduction of the terminology used in table V.4, which is that of GATT.

suffering material injury due to steel imports
from 20 nations, including Japan, the Republic
of Korea and Mexico.” Table 6 shows that a
number of VERSs on certain steel products were
replaced, upon their expiry, by anti-dumping
and/or countervailing measures. There is also
the risk that VERs could “go underground” in
the form of market sharing arrangements ne-
gotiated among private firms. Article 11:3 of
the Agreement prohibits members from en-
couraging or supporting such practices, but the
possibility of this sort of circumvention of the
Safeguards Agreement is one of the main argu-
ment of the proponents of multilateral rules on
competition policy.”

71 See GATT, Trade Policy Review - Japan 1992, Vol. I, footnote 79. See also Financial Times, 12 August 1992.

72 See discussion in chapter X.
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The effective and meaningful implemen-
tation of the Agreement will also depend con-
siderably on how far its provisions are
respected by the members of the WTO, partic-
ularly those that are frequent users of Article
XIX and “grey area” measures. As provided for
in Article XVI:4 of the WTO Agreement,
members are required to bring their national
laws and regulations into conformity with this
Agreement. However, it appears that the
United States will replace its legislative author-
ity for negotiating “orderly marketing agree-
ments” with an authorization to negotiate
quotas with principal supplying countries,
which could appear to substantiate the con-

cerns expressed above.” The EC has to codify
a number of administrative practices in its leg-
islative system such as increased transparency
and predictability in undertaking Article XIX
actions.™ It should also include time-limits in
its legislation on safeguard measures, as the
existing EC regulation is silent on this matter.”

The Agreement on Safeguards was essen-
tial to reestablish the credibility of multilateral
disciplines and the security of market access.
The vigilance of Members, and developing
countries in particular, and their active partic-
ipation in the Committee on Safeguards, would
seem essential, however, to ensure that the
Agreement is effectively implemented.*

73 See "Inside U.S. Trade”, Special Report, March 1994, p. 4.

74 See Perez-Lopez, "GATT safeguards: A critical review of Article XIX and its implementation in selected countries”,
Case Western Reserve Journal of International Law, Vol. 23, No. 3 (1991), pp. 555-556.

75 See Council Regulation 288,82, 1982 O.). (L.35) and GATT, Trade Policy Review - European Communities 1991, p.

48.
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Chapter Il

MULTILATERAL RULES ON ANTI-DUMPING MEASURES

A. Introduction

A special extra customs duty, imposed on
imported goods found to be sold for export at
less than their price in the domestic market of
the exporter (dumping), is a trade regulating
device first applied by Canada early in this
century. Other countries - such as the United
States, Great Britain, Australia - in due course
adopted this measure against price discrimi-
nation in import trade. When the General
Agreement on Tariffs and Trade was drafted,
provision was made for discriminatory,
company-specific duties in Article VI. United
States law imposed a condition that injury to
the domestic industry by reason of dumping
had to be shown; accordingly, this limitation
on the use of anti-dumping duties was incor-
porated into Article VI.

In the years immediately before the
Kennedy Round of multilateral trade negoti-
ations (1962-1967), a number of exporting
countries (e.g. the United Kingdom, the
European Communities of Six) concluded that
the United States anti-dumping law was being
used increasingly to disturb trade. They were
also of the view that the lack of an injury test
in Canadian law could no longer be accepted.
Thus the first multilateral effort to improve the
implementation of Article VI of the General
Agreement took place during the Kennedy
Round. The Kennedy Round Anti-Dumping
Code embraced detailed procedures, limited the
use of preliminary measures and of retroactive
application of anti-dumping duties, and re-
quired a test of injury to domestic industry be-
fore definitive duties could be levied.

A number of related developments in
policy and administration followed the

Kennedy Round negotiations of the Code.
First, anti-dumping duties came to be used fre-
quently and rigorously by the major industrial
countries: the United States, the European
Communities, Canada, and Australia. Second,
it became clear that the test of injury to the
domestic industry was not difficult to meet: the
industry had only to show that its prices or
market shares had declined while dumping was
taking place. Third, it became increasingly
clear that, by and large, the calculation of a
margin of dumping - the amount of price dis-
crimination - in regard to imports was quite
different from the measurement of discrimi-
nation in domestic commerce. This was taken
to be protectionist. And, fourth, for domestic
political reasons, the United States was not
prepared to accept the Code threshold of “ma-
terial” to define injury.

The second episode to improve the
multilateral anti-dumping framework took
place during the Tokyo Round of multilateral
trade negotiations (1973-1979). The Kennedy
Round Code was revised in some detail, but
only incrementally in substance. It did provide,
however, an opportunity for the United States
to accept the Code concept of “material injury”,
but only after that was defined, in United States
law, as being injury that was “not immaterial”.
Moreover, according to some, the causal link
between dumping and injury was weakened,;
thus it became easier for domestic firms to seek
relief from competition by dumped imports.
The problem of calculating margins of dumping
in a neutral, non-protectionist manner was not
addressed.
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Problems relating to the administration
of national anti-dumping systems became more
pronounced before and during the Uruguay
Round of multilateral trade negotiations
(1986-1993), the third episode to improve, clar-
ify or expand multilateral rules and disciplines
on anti-dumping measures, currently embodied
in the 1979 Tokyo Round Anti-Dumping Code
(hereinafter referred to as the 1979 Code). Ex-
porting countries, including many developing
countries which have made their presence felt
in world export markets, alleged that anti-
dumping measures were being applied to harass
trade and protect domestic industries
unjustifiably. Moreover, they claimed that na-
tional procedures and practices of doubtful
conformity with the 1979 Code were facilitating
unwarranted imposition of anti-dumping meas-
ures. Major importing countries were con-
cerned that exporters were engaged in
innovative practices to avoid or evade anti-
dumping duties, thus eroding the effectiveness

The Punta del Este Declaration of Sep-
tember 1986 did not explicitly mandate negoti-
ations on anti-dumping. Under the
miscellaneous subject of MTN Agreements and
Arrangements, the Declaration merely author-
ized negotiations to “improve, clarify, or ex-
pand, as appropriate, agreements and
arrangements negotiated in the Tokyo Round
of Multilateral Negotiations”. It was therefore
incumbent on interested participants to raise
issues for negotiations on any of the MTN
Agreements and Arrangements, other than the
Agreement on Interpretation and Application
of Articles VI, XVI and XXIII of the General
Agreement on Tariffs and Trade (Subsidies
Code) on which negotiations were explicitly
called for in the Declaration.

Several factors arising in the course of
deliberations in the early 1980s on the question
of launching a new round may explain why the
1979 Tokyo Round Anti-Dumping Code was
not singled out for negotiations. First, obsta-
cles to the widespread acceptance of the Subsi-
dies Code stimulated so much controversy that
this Code conspicuously presented itself as a
target for new negotiations. Second, useful
work was being done in the Committee on
Anti-Dumping Practices which supervised the
operation and implementation of the 1979

of their anti-dumping measures. This issue was
much discussed but in the end not addressed in
the Uruguay Round Agreement on Implemen-
tation of Article VI of the General Agreement
on Tariffs and Trade 1994 (hereinafter referred
to as the "1994 Agreement”).

The 1994 Agreement is by far the most
detailed multilateral instrument to regulate
the application of anti-dumping measures.
Whether another episode will be necessary to
further improve those rules is better left for the
future to answer. In the meantime, it remains
to be seen whether the 1994 Agreement will
cater to the objectives of each and every WTO
member - as importers and as exporters - in the
post-Uruguay Round trading system. Like
many other trade policy instruments, the reality
of anti-dumping provisions resides in the detail
of national laws and administrative practices.

B. Negotiations on gnti-dumping in the Uruguay Round

Code, notwithstanding problems that had al-
ready emerged with respect to features of cer-
tain national anti-dumping laws. In addition,
discussions of esoteric anti-dumping issues did
not attract the attention of contracting parties,
many of which had not accepted the 1979
Code. And, third, the implementation of the
Code was deemed satisfactory by several
signatories, hence their initial reluctance to
open it for widespread re-examination in the
new round.

As the Uruguay Round negotiations un-
folded, several participants which were also
signatories to the 1979 Code identified areas
that were in need of reform, several of which
had been considered but not resolved in the
Committee on Anti-Dumping Practices. In due
course, the scope of issues raised for negoti-
ations swelled beyond those discussed in the
Committee, covering detailed procedural and
substantive aspects of anti-dumping actions, as
well as new issues aimed at modernizing the
application of anti-dumping measures, includ-
ing solutions to cope with ‘circumvention’.
Thus, the negotiations were transformed virtu-
ally into a full-scale renovation of the 1979
Code, as may be appreciated from the Chair-
man’s inventory’¢ of issues proposed for nego-
tiations (see box 10).

76 Negotiating Group on MTN Agreements and Arrangements, “Meetings of 31 January - 2 February and 19-20 Feb-
ruary 1990" (MTN.GNG/NGB8/16), 19 March 1990, pp. 3-59.
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Box 10

ISSUES PROPOSED FOR NEGOTIATIONS

OBJECTIVES AND PRINCIPLES OF RULES ON ANTI-DUMPING PRACTICES
A. Scope of anti-dumping practices

Principle that dumping 15 to be condemned if it causes or threatens matenal injury to a
domestic industry in an importing country and that anti-dumping actions should be taken
only when dumped imports cause material injury.

Principle that anti-dumping measures should not be taken to hamper comparative advantage
and should noet be used for purposes other than to counter dumping.

=

Notion af dumping
Distinction butween price discrimiination and pricing decisions taken in accordance with
normial business praclices and commereial considerations.
Ahgnment by exporters of their prices 10 those prevailing in the domestic market in the
Impariing country.

C. Impuact of anti-dumping practices on the public interest

D. Effectiveness of procedures for the application of anti-dumping measures, in particular in the
light of modern commercial realities

£. Uniformity and consistency in the implementation of international rules on anti-dumping
practices and fairness and transparency of anti-dumping procedures

DETERMINATION OF THE EXISTENCE OF DUMPING
A. Normal value

Establishment of the normal value on the basis of domestic prices.
Circumstances in which there are no home market sales of the like product in the ordinary
course of trade or i which such sales do not pernmit a proper comparison

meaning of the term 7. not in the ordinary course of trade”; conditions under which
home market sales at prices below cost of production can be considered to be not in
the ordinary course of trade;

volume of home market sales which can be considered to be sufficient to permit a
PrOpEr cComparison,

Alternative methods for establishing the normal value

order of preference between export sales to third countries and use of a constructed
value;

criteria for the selection of sales to a third country;

methodology for calculating a constructed value.
Determination of the normal value in cases referred to in the Second Supplemeéntary
Provision to paragraph | of Asticle VI in Annex I to the General Agreement.
Defi. thon of certain terms

like product;

“... introduced into the commerce of another country”;

related parties.

B. Export price

Use of reconstructled export prices.
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Box 10 (continued)

C. Comparison of normal value and export price

Factors for which allpwances should be made and concept of “symmetry” of adjustments.
Division of responsibility between investigating authorities and interested parties with regard
to allowances

Consideration of possible special characteristics of the markets in which companies subject
to investigation operate.

Relationship between allowances made in the reconstruction of the expont prces and
allowances made 1n the establishment of the normal value.

Use of weighted averages in the comipanison of the normal valug and the export price.
EExchange rate fluctuations and inflation.

DETERMINATION OF THE EXISTENCE OF MATERIAL INJURY CAUSED BY
DUMPED IMPORTS

A. Generval

Concept of “matenal” injury,

Degree of causality between dumped imports and matenal injury to a domestic industry.
Treatment of instances in which exporters align their prices to those prevailing in the
domestic market of the imporiing country.

B. Criteria for determining the existence of material imjury to a domestic industry caused hy
dumped imports

Factors to be considered in the détermination of the existence of a2 causal relationship
between dumped imports and matenal injury to a domestic industry.

Weight to be accorded to cerntain factors.

Consideration of factors other than dumped imports as a possible cause of matenal injury.
De minimisimport volume and market penetration and de minimis margins of dumping.
Cumulative injury assessment,

C. Determination of the existence of threat of material injury
Recommendation concemning determination of threat of material injury.
Other factors 1o be considered.

D, Circumstances under which injury can be established on a regional basis

E. Definition of certain terms

Domestic industry.
Like praduct

PROCEDURES FOR THE INITIATION AND CONDUCT OF ANTEDUMPING
INVESTIGATIONS

A. Initiation of anti-dumping investigations

Evidence required for the opening of investigations.
Procedures to verify whether a pétition has been filed on behalf of the domestic industry.
Consideration of public interest factors in decisions to initiate anti-dumping mvestigations.
Definition of certain terms

domestic industry;

2

... mtroduction into the commerce of anather country”.
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Box 10 (continued)

B. Conduct of anti-dumping investigations

Scope of investigations

company-specific nature of investigations and possibility of hmiting the scope of
investigations to a representative number of parties, products and transactions;
products subject to quantitative import restrictions;
countries through which products are transshipped.
Definition of “imterested party”.
Rights of interested parties.
LIse of best information available; Recormumendation concerming best information available
(ADP/21).
Procedures for on-the-spot mvestigations; Recommendation conceming procedures for an
on-the-spot investigation (ADP/18).

Termination of investigations where the volume of imports is negligible or where the margin
of dumping is de minimis, de minimis margin, of dumping in cases of imports from developing
COUntnes.

ANTEDUMPING MEASURES
A. Provisional measures

Substantive and procedural reguirements for the application ol provisional measures
Timing of the application of provisional measures.
Perod of validity of provisional measures

B. Undertakings

Nature of undertakings in anti-dumping proceedings.
Cntena for and tmming of the acceptance of offers of undertakings.
Level of price increase in an undenaking;

Undertakingsin anti-dumping procedures imvolving imports from developing countries.

C. Definitive anti-dumping duties
Consideration of the public interest in the decision to impose anti-dumpmg duties.
Amount of anti-dumping duties.

Treatment of imports from companies which have not been investigated or which did not expor
during the investigation period and [rom small companies

Retroactive application of anti-dumping duties.

Timing of and methodology for the assessment of anti-dumping duties and reimbursement of
excessive anti-dumping duties.

D. Duration of anti-dumping measures, administrative review and refund procedures

\

Time-limit for the duration of anti-dumping duoties and undertakings (“sunset clause”).
Admimstrative reviews of determinations of dumping and njury.
Refund of excessive anti-dumnping duties.

CIRCUMVYENTION OF ANTEDUMPING MEASURES
A. Concept of circumvention of anti-dumping measures

Situations in which circumvention of anti-dumping measures may occur.

Factors to be considered in the establishment of critenia to determine the existence of
circumvention.
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Box 10 (continued)

B. Possible remedies

Inclusion of parls and components used in assembly or completion operations in the
importing country or slightly altered and later-developed products within the scope of
existing anti-dumping measures with respect 1o fimished produets.

Application of duties to products assembled or completed in the importing country.
Inclusion of products assembled or completed in a third country within the scope of existing
anti-dumping measures with respect to finished produets.

Retroactive application of measures against circumvention of anti-dumping duties.
Procedures [or the opening and conduct of investigations to determune the existence of
circumvention.

RECURRENT INJURIOUS DUMPING
A. Concept of recurvent injuvious dumping

Situations in which recurrent injurious dumping may ocour.
Factors to be considered in the establishment of criteria for the application of measures
against recurrent injunous dumping.

B. Possible remedies

Procedures for the initiation and conduct of aceelerated investigations.
Retroactive application of anti-dumping duties
Consideration of the effect of recurrent injurious dumnping in injury determinations.

Valuation of imports in constructed value calculations i ¢ases involving recurrent injurious
dumping.

REPEAT DUMPING
A. Coneept of repeat dumping

Situations in which repeat dumping may oceur

I"actors to be considered in the establishment of criteria for the application of measures
agamnst repeat dumping.

B. Possihle remedies

Retroactive application of anti-durnping duties.

Duration of provisional measures.
PUBLICATION AND EXPLANATION OF ANTI-DUMPING DETERMINATIONS
A. Recommendation concerning transparency of anti-dumping proceedings (ADP[17)
B. Initiation of investigations

Public notice of receipt of petitions.
Public notice of degisions to reject a petition.
Explanation of determinations to initiate investigations

C. Preliminary and final déterminatiors
Explanation of negative preliminary and final determinations.
D. Undertakings

Explanation of decisions to accept undertakings.
Public notice of contents of undertakings.
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Box 10 (concluded)

E. Retroactivity

Public notice of decisions to impose anti-dumping duties retroactively

F. Administrative reviews

Public notice of initiation and results of administrative reviews.

ANTIE-DUMPING ACTION ON BEHALF OF A THIRD COUNTRY

A. Remedies in cases where matevial injury ro a domestic industry is caused hy dumped imports in

a third country

JUDICIAL REVIEW OF ANTEDUMPING DETERMINATIONS

A. Determinations which should be subject to judicial review

B. Parties which should have aceess to judicial review

DISPUTE SETTLEMENT

A. Review of Article 15 of the Anti-Dumping Code in the light of the results achieved in the

Negotiating Group eén Dispute Settlement

B. Specific issues relating to dispute settlement procedures under Article IS

Nature of actions in respeet of which the dispute settlement mechanism can be involved.

Timing of the establishment of panels.

Standing multilatersl body 1o give advisory opinions

Ime period for the completion of the dispute settlement process.

Paymen! of compensation 1o exporiers in cases where it 15 determined that investigations have

been opened In a manner not in decordance with

the applicable rules.

TREATMENT OF LEAST DEVELOPED COUNTRIES

Many attempts to nudge the negotiations
forward by way of common ncgotiating texts
were largely unsuccessful on account of differ-
ences among the participants’ basic approaches
to the negotiations. On the onc hand, export-
ing participants, both developed and develop-
ing, proposed dectailed formulations which
importing participants considered to be unduly
rigid and unrealistic. Their national adminis-
tering authorities required room for flexibility
in order to make decisions appropriate to the
circumstances of the cases before them. Thus,
they considered that several of the proposals
would debase their national anti-dumping laws
and circumscribe needed remedies to domestic
industries buffeted by injurious dumping. On
the other hand, the importing countries, par-
ticularly the major users of anti-dumping
measures, wanted to update multilateral rules
on anti-dumping that would cope with modern
practices in their various guises of circumvent-
ing anti-dumping measures. Exporting partic-
ipants criticized these proposals as going
beyond the conlines of the 1979 Code, or Arti-
cle VI of the General Agreement, particularly

with respect to its basic precepts requiring the
determination of the existence of dumping, of
injury and their causal relationship before anti-
dumping duties could be applied.

Positions on these issues progressively
became so entrenched that the search for a
common text for ncgotiations and cflorts at
forging compromises met with discouraging re-
sults. This explains why no formal texts for
further negotiations were available at the
Ministerial Meeting at Brussels in December
1990 to conclude the Uruguay Round negoti-
ations. Despite the intensive eflorts of
mediators to break the impasse, the post-
Brussels negotiations on anti-dumping were es-
sentially no different from earlier phases of the
negotiations. The text that emerged in the
draft Final Act of December 1991 was an arbi-
trated text - itself a permutation of numerous
informal drafts - considered unsatisfactory by
many participants. Although several partic-
ipants may have been prepared to tolerate the
text, others were resolutely opposed to it on the
grounds that 1t would unduly weaken their na-
tional anti-dumping systems. It was not sur-
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prising therefore that the 1994 Agreement was
achieved only during the final stretch of the
Uruguay Round negotiations in December
1993.

In the course of the negotiations, dispute
settlement procedures were increasingly in-
voked. Up to 1988, there had only been two
anti-dumping disputes fully adjudicated under
the General Agreement. The first dispute, in-
volving anti-dumping duties imposed by
Sweden on imports of stockings from Italy, was
filed in 1954.77 The second dispute took place
in 1984 and concerned imports of transformers
by New Zealand from Finland.”® In both in-
stances, the GATT resolved the disputes in
favour of the complainants. The third dispute,
filed by Japan in 1988, concerned the EEC reg-
ulation on imports of parts and components.
This case, which was defended on grounds
other than Article VI of the General Agree-
ment, was also resolved in favour of the
complainant.” A panel that was constituted
under the auspices of the 1979 Code covered a
complaint by Sweden on anti-dumping duties
imposed by the United States on imports of
certain stainless steel products.8® The panel
ruled in favour of Sweden on an important
procedural requirement relating to the initi-
ation of the anti-dumping investigation by
United States authorities.

These recent cases appear to have paved
the way for others also to invoke the provisions
of the 1979 Code on consultations and dispute
settlement. Together with disputes on
countervailing duties, anti-dumping disputes, in
their various stages, constitute the bulk of cases
pending in the GATT system.3!

The sudden upswing of panels to rule on
disputes indicated the frustrations of exporters
with anti-dumping investigations. It also illus-
trated that recourse to dispute scttlement pro-
cedures could expose unwarranted anti-
dumping actions, and that these actions could
be reversed if concerned parties do not block
adoption of panel reports. Rigorous standards
applied by panels to interpret the 1979 Code
may have elicited initiatives to explicitly define
standards of review - which were eventually in-
corporated into the 1994 Agreement - that
should be observed in the post-Uruguay Round
trading system.

The Uruguay Round negotiations on
anti-dumping differ from previous negotiations

77 GATT BISD, Third Supplement, June 1955, pp. 81-91.

in many respects. First, the negotiations have
not been fully concluded. At their meeting in
Marrakesh in April 1994 for the formal con-
clusion of the Round, the Ministers referred the
matter of circumvention of anti-dumping duty
measures for resolution by the committee es-
tablished to supervise the implementation of
the 1994 Agreement. Their decision was moti-
vated by the desirability of the applicability of
uniform rules in this area as soon as possible in
view of the failure of negotiators during the
Round to agree on specific language on the
matter. Second, it took place in the context of
negotiations on other subjects - trade in ser-
vices, intellectual property rights, trade-related
investments - that involved untouchable do-
mestic prerogatives, eventually defined as
“tradeable” for purposes of multilateral negoti-
ations. The relevance of anti-dumping meas-
ures in the context of dramatic changes in
world commerce and production was raised,
but not addressed, in the negotiations. Third,
the results of the negotiations would be imple-
mented under the auspices of the World Trade
Organization, which will admunister a vastly
improved system for the settlement of disputes,
and where Ministers meeting periodically will
have a greater say in the affairs of the Organ-
ization. These factors may influence the tradi-
tional episodic multilateral regulation of
anti-dumping measures that characterized the
pre-WTO trading system.

In retrospect, the controversy surround-
ing the negotiations generated widespread re-
cognition, and appreciation, of the impact of
anti-dumping measures on international trade
and on the multilateral trading system. De-
pending on the viability of other contingency
protection measures negotiated in the Uruguay
Round - traditional safeguard measures,
countervailing duties, and other safeguards
specific to sectoral agreements such as agricul-
ture and textiles - more national anti-dumping
systems could sprout in the post-Uruguay
Round trading system. Many developing
countries which have dramatically liberalized
their import regimes, including through exten-
sive bindings of tariff rates, find themselves
vulnerable to dumping and have introduced, or
are 1n the process of introducing, anti-dumping
legislation. This process is likely to be acceler-
ated by the fact that all WTO members will be
bound by the 1994 Anti-Dumping Agreement.

78 GATT BISD, Thirdy-second Supplement, March 1986, pp. 55-70.
79 GATT BISD, Thirty-seventh Supplement, July 1991, pp. 132-199.

80 GATT, Committee on Anti-Dumping Practices, “United States - Imposition of Anti-Dumping Duties on Imports of
Seamless Stainless Steel Hollow Products from Sweden, Report of the Panel” (ADP;47), 20 August 1990.

81 See Status of Work in Panels and Implementation of Panel Reports, GATT document C/188, 10 June 1994.
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C. T’roblem areas and treétm—ent

To improve and modernize the 1979
Tokyo Round Code, participants appraised
basic principles and specific issues spanning the
art and science of anti-dumping, such as: initi-
ation and conduct of investigations; determi-
nation of the existence of dumping and of
injury, calculation, imposition and collection
of anti-dumping duties; duration, review and
termination of anti-dumping measures; and
settlement of disputes. Issues discussed virtu-
ally traced all the possible steps and decisions
that national administering authorities would
have to take to address domestic claims of
injurious dumping. The degree of specificity of
the proposals reflected in large part the un-
happy experiences of economic operators sub-
ject to anti-dumping investigations. In
addition, swift and effective action against var-
ious forms and techniques of circumventing
anti-dumping duties was also considered.
Given the universe of proposals to improve,
clarify or expand the Code, the negotiations
eventually pared them down to manageable
proportions.

Proposals to reform the existing multilat-
eral rules were anchored on the nature of anti-
dumping measures as an administered remedy,
susceptible to excessive vigilance and dis-
cretion. Thus, clear and more detailed rules
were deemed necessary to enhance predictabil-
ity and improve transparency, curb abuses,
preclude arbitrary or biased calculations of
price discrimination, discourage trivial com-
plaints and, in general, ensure respect for the
basic principles underlying Article VI of the
General Agreement.

What follows below are brief discussions
of some of the fcatures of the 1994 Agrecment.
Since several jurisdictions were labelled major
users of anti-dumping measures during the ne-
gotiations, the discussions mention their known
current regulations and practices. This should
not be taken however as a judgement on the
nature of their anti-dumping systems.

1. Determination of dumping

(a) Volume of home market sales

Sales in the domestic market of the ex-
porting country usually provide reference data
for calculating normal value, and hence a com-
parison with the export price to determine a
margin of dumping. Normal value may, how-

ever, be determined on the basis of other data
“when there are no sales of the like product in
the ordinary course of trade in the domestic
market of the exporting country or when, be-
cause of the particular market situation or the
volume of the sales in the domestic market of
the exporting country, such sales do not permit
a proper comparison ...” (Article 2, paragraph
2.2). Normal value may then be determined on
the basis of either (i) export sales to an appro-
priate third country; or (i1) a constructed value
of the product under investigation, i.e. the cost
of production in the country of origin plus a
reasonable amount for administrative, selling
and general costs and for profits.

Normal value based on sales in the do-
mestic market is preferred to the other alterna-
tives, particularly constructed value.
Constructed value entails complicated calcu-
lations that can lead to high normal values,
thus increasing the prospect of unwarranted
margins of dumping. Sales in the domestic
market are hard data, and are therefore more
reliable. To ensure the use of sales in the do-
mestic market, exporters proposed predictable
and transparent criteria for assessing whether
sales in their domestic markets are sufficient for
determining normal value.

The 1994 Agreement addresses this issue.
Footnote 2 to paragraph 2.2 of Article 2 states
that “Sales of the like product destined for
consumption in the domestic market of the ex-
porting country shall normally be considered a
sufficient quantity for the determination of the
normal value if such sales constitute 5 per cent
or more of the sales of the product under con-
sideration to the importing member, provided
that a lower ratio should be acceptable where
the evidence demonstrates that domestic sales
at such lower ratio are nonetheless of sufficient
magnitude to provide for a proper compar-
1son”. This provision incorporates the so-called
‘5 per cent representativity test’, i.e. domestic
sales will normally be considered as not allow-
ing for a proper comparison if their volume is
less than 5 per cent of the export quantity to
the importing country.

The "5 per cent rule’ is an improvement
over the 1979 Code, and will harmonize current
practices. Some investigating authorities cal-
culate the 5 per cent threshold on the basis of
sales by the exporting country to the market
of the importing country; others calculate their
threshold rates as a percentage of third country
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exports, excluding the investigating importing
country. The use of lower ratios of domestic
sales as an exception to this rule may require
them to change their practices if no exceptions
are currently allowed. What is unclear in the
rule is whether the § per cent threshold should
be calculated on a quantity, model-by-model
basis or on a like product-by-like product basis.
This detail is important in cases where a foreign
producer meets the 5 per cent threshold on its
overall domestic sales of the like product, but
does not meet it for some models, a situation
that often happens in practice.

The 5 per cent threshold has already been
used as a rule of thumb in the European Com-
munities (EC) administrative practice, ap-
proved by the European judicial authorities.
It can, therefore, be considered as a codifica-
tion of existing EC practice. Similar rules ap-
plied in the United States and Canada may
require modifications.

(b) Sales below cost of production and
constructed value

Sales in the domestic market of the ex-
porting country at prices below per unit aver-
age cost (fixed and variable) of production are
disregarded in determining normal value on the
grounds that they are not made in the ordinary
course of trade. This practice is based on an
“Understanding” reached in 1978 among a few
signatories to the Kennedy Round Code, al-
though it was never incorporated into the 1979
Code. Exporting countries have criticized this
practice as promoting high normal values, thus
creating, or increasing, margins of dumping.
The 1994 Agreement assimilates the aforemen-
tioned ‘Understanding’ into Article 2, para-
graph 2.2.1.

The above provision stipulates several
tests to be met before investigating authorities
can proceed to disregard sales below cost: (1)
such sales are made within an extended period
of time, normally one year but no less than six
months, in substantial quantities; and (i) are
at prices which do not provide for the recovery
of all costs within a reasonable period of time.
Additionally, if prices which are below per unit
costs at the time of sale are above weighted
average per unit costs for the period of investi-
gation, such prices shall be considered to pro-
vide for recovery of costs within a reasonable
period of time.

The tests for establishing substantial
quantities are as follows:

the weighted average selling price is below
the weighted average per unit cost; or,

the volume of sales below per unit costs
represents not less than 20 per cent of the
volume sold in transactions under consid-
eration for the determination of the
normal value.

In cases where sales below costs are disre-
garded, normal value may then be determined
on the basis of remaining domestic sales, pro-
vided that they meet the § per cent
representativity test.

The above provision leaves it to investi-
gating authorities to define whether the ex-
pression “reasonable period of time” is identical
to, or different from, the expression “extended
period of time”. It is also silent with respect
to the calculation of substantial quantities, i.e.
whether the measurement should be on a
model-by-model, or product-by-product basis.
A model-by-model measurement could be un-
duly restrictive. This provision, which appears
to confirm the current practice of the EC, will
require some modifications to United States
and Canadian practice.

(i) Cost allocation methods and
start-up costs

As said above, exporters are wary of
constructed value because it involves compli-
cated cost calculations and allocations. Issues
raised in the negotiations pointed out the un-
fairness of certain methods in constructing
normal value (such as minimum amounts for
profit, as well as for general, selling and ad-
ministrative expenses). The 1994 Agreement
lays down in paragraph 2.2.1.1 of Article 2 de-
tailed provisions regarding the calculation of
costs for the purpose of determining sales be-
low costs and of constructed value.

“For the purpose of paragraph 2, costs shall
normally be calculated on the basis of records
kept by the exporter or producer under in-
vestigation, provided that such records are in
accordance with the generally accepted ac-
counting principles of the exporting country
and reasonably reflect the costs associated
with the production and sale of the product
under consideration. Authorities shall con-
sider all available evidence on the proper al-
location of costs, including that which is
made available by the exporter or producer
in the course of the investigation provided
that such allocations have been historically
utilized by the exporter or producer, in par-
ticular in relation to establishing appropnate
amortization and depreciation periods and
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allowances for capital expenditures and other
development costs...”.

The first sentence of the provision quoted
above addresses current practices which hold
that in cases of conflict between the exporting
country’s and importing country’s generally
accepted accounting principles, the latter shall
prevail. Some investigating authorities
normally (but not always) accept cost allo-
cations made by exporters which are in ac-
cordance with the accounting principles of the
country of exportation. The express wording
inserted in the 1994 Agreement should make it
more difficult for them to reject arbitrarily costs
allocated 1n accordance with generally accepted
accounting principles. However, as the Agree-
ment also states that the costs should “recason-
ably reflect the costs associated with the
production and sale of the product under con-
sideration”, it may not be very difficult to avoid
the application of this provision in practice.

Allocations of costs in the context of cal-
culating production costs in an anti-dumping
investigation are important because the au-
thorities must determine the per unit pro-
duction costs of the product under
investigation during the investigation period.
The new rules will benefit exporters with so-
phisticated accounting systems.

Paragraph 2.2.1.1 of Article 2 also pro-
vides that “Unless already reflected in the cost
allocations under this sub-paragraph, costs
shall be adjusted appropriately for those non-
recurring items of cost which benefit future
and/or current production, or for circumstances
in which costs during the period of investi-
gation are affected by start-up operations”. A
footnote thereto states that "The adjustment
made for start-up operations shall reflect the
costs at the end of the start-up period or, 1f that
period extends beyond the period of investi-
gation, the most recent costs which can rea-
sonably be taken into account by the
authorities during the investigation”.

As some jurisdictions allocate costs fully
to the period during which they were incurred,
this provision is helpful, although it has certain
ambiguities which national implementing rules
should clarify. For example, it does not stipu-
late how the adjustment for non-recurring cost
items which benefit future and/or current pro-
duction should be made. Similarly, where the
start-up period extends beyond the investi-
gation period, which will very often be the case,
the guideline that costs should then reflect the
most recent costs which can ‘reasonably be
taken into account by the authorities during the
investigation’” may be of limited significance.
National implementing rules will also have to

define the ‘circumstances in which costs during
the period of investigation are affected by
start-up operations’.

Adjustment for costs affected by “start-up
operations’ 1s not currently granted in some ju-
risdictions. In the past, their investigating au-
thorities have considered start-up costs as
normal components of the cost of production
in a market economy country, and treated such
costs as actual expenses. This practice obvi-
ously made it easier to find sales below cost,
thereby increasing the likelihood of a dumping
finding as normal value would have to be con-
structed using very high start-up costs. Other
major jurisdictions grant adjustments for
start-up costs if it is demonstrated that this
would be appropriate.

(ii) SGA and profit

Exporters have criticized practices of cer-
tain investigating authorities in deriving the
constructed value of a product under investi-
gation. For example, they claimed that statu-
tory minimum amounts for selling, general and
administrative expenses (SGA), and profit, be-
ing imposed arbitrarily, lead to calculation of
artificial margins of dumping. If data show
that SGA expenses actually incurred, or profits
actually realized, are below the statutory mini-
mum amounts, the latter are none the less used.

Paragraph 2.2.2 of Article 2 of the 1994
Agreement addresses this problem. It provides
that in calculating constructed value, “the
amounts for administrative, selling and general
costs and for profits shall be based on actual
data pertaining to production and sales in the
ordinary course of trade of the like product by
the exporter or producer under investigation”.
[f it is not possible to determine the SGA and
profit on this basis, this provision provides al-
ternative methods, as follows:

the actual amounts incurred and realized
by the exporter or producer in question in
respect of production and sales in the do-
mestic market of the country of origin of
the same general category of products;

the weighted average of the actual
amounts incurred and realized by other
exporters or producers subject to investi-
gation in respect of production and sales
of the like product in the domestic market
of the country of origin;

any other reasonable method, provided
that the amount for profit so established
shall not exceed the profit normally real-
ized by other exporters or producers on
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sales of products of the same general cate-
gory in the domestic market of the country
of origin.

The provision does not specify whether
the alternative methods should be used in the
order of their enumeration. In the absence of
an express requirement to that effect, investi-
gating authorities are presumably at liberty to
choose the method they prefer.

The above alternative methods largely
correspond to the methods set out in the regu-
lation of the EC. Paragraph 2.2.2 will require
changes in United States law. Currently, the
United States authorities usc statutory minima
of 8 and 10 per cent for profit, and [or general,
selling, and administrative expenses, respec-
tively.

(c) Fair comparison

Article 2:6 of the 1979 Code requires [air
comparison between export price and domestic
price, i.e. that these two variables be compared
at the same level of trade, and due allowances
made for differences in the circumstances of
sales. Exporters have criticized the methods of
comparison employed by some investigating
authorities that essentially maximize the
normal value while minimizing the export price.
For example, direct and indirect selling ex-
penses of, as well as a reasonable profit for, a
related party in the importing country are de-
ducted on the export side while only the direct
selling expenses of the related party are de-
ducted on the domestic side. Other investigat-
ing authorities allow an offset for indirect
selling expenses incurred in the home market
equal to the amount of indirect selling expenses
incurred in the importing country.

The 1994 Agreement also requires, albeit
more emphatically, fair comparison between
normal value and export price. Paragraph 2.4
of Article 2 adds a number of factors to the list
of differences that should be taken into account
to ensure a fair comparison. Thus, allowances
should be made for levels of trade, quantities,
physical characteristics and any other differ-
ences which are demonstrated to affect price
comparability.

As far as the level of trade allowance is
concerned, certain investigating authorities sel-
dom grant these adjustments. Only in the most
extreme cases - such as where export sales are
made on an Original Equipment Manufacturer
(OEM) basis while domestic sales are made on
an ‘own brand basis” or vice versa - have dif-
ferences in the level of trade been taken into

account. The same applies to allowances for
differences in quantities, which in practice have
always been rejected. The express wording in-
serted in paragraph 2.4 of Article 2 to make due
allowances for differences in the level of trade
and quantities may now require them to be less
restrictive. It is also worth noting that regu-
lations of certain investigating authorities con-
tain a limited list of allowable adjustments
while this provision contains what appears to
be a non-exhaustive list of possible factors af-
fecting price comparability. These authorities
have frequently rejected claims for adjustments
relating to differences in quantities or levels of
trade on the basis that these adjustments do
not appear in the list of allowable adjustments.

In contrast with the 1979 Code, the 1994
Agreement addresses for the first time the so-
called ‘symmetry’ issue. Symmetry requires
that if price comparability has been affected in
cases where the export price is constructed, the
investigating authorities shall either establish
the normal value at the same level of trade as
the export price or make due allowances to en-
sure price comparability.

Until recently, certain investigating au-
thorities have refused any adjustments to the
normal value when the export price is con-
structed, even though price comparability was
clearly affected. Thus, they calculate the ex-
works export price on the basis of the resale
price to the first unrelated customer in the
market of the importing country minus all di-
rect and indirect costs incurred between
importation and resale (therein included a rea-
sonable amount for overhead and profits in-
curred by the related importer in the importing
country), while the ex-works normal value is
based on selling prices to first independent
purchasers in the domestic market minus direct
selling expenses only. This practice often re-
sulted in a very biased comparison and led to
the calculation of artificial margins ol dumping.

In some recent cases, the investigating
authorities were prepared to use a selective
normal value or to grant adjustments in order
to ensure price comparability. However, the
use of a normal value at the same level of trade
as the constructed export price, or the granting
of allowances to ensure price comparability, is
not a standard practice. Hopefully, the express
wording in the 1994 Agreement in this respect
will oblige them to adopt measures necessary
to ensure fair price comparability in cases
where a constructed export price is used.

Finally, it is worth noting that the 1994
Agreement (Article 2, paragraph 2.4) expressly
mentions that “the authorities shall indicate to
the parties in question what information is




necessary to ensure a fair comparison and shall
not impose an unreasonable burden of proof
on those parties”. This burden of proof is less
strict than the current practice of granting ad-
justments only when claimed and justified by
the parties concerned.

(d) Currency conversion

The comparisqn between normal value
and export price normally involves a conver-
sion of currencies. Typically, prices of export
transactions must be converted into the ex-
porting country’s currency in order to compare
such prices with domestic home prices or do-
mestic constructed value. Where foreign ex-
change rates fluctuate, currency conversion
leads to artificial margins of dumping. Ac-
cordingly, the Agreement attempts to address
this irregularity. After all, exchange rate fluc-
tuations are more pronounced today than they
were when the 1979 Code was drafted.

The 1994 Agreement introduces, in para-
graph 2.4.1 of Article 2, requirements to govern
the use of exchange rates in dumping calcu-
Jations. In particular, it provides that the ex-
change rate on the date of sale should be used
for the purpose of comparing prices. [However,
the exchange rate in forward contracts will be
used if the export transaction is directly linked
thereto. Certain investigating authorities have
always ignored the use of exchange rates in
forward contracts.

This provision also requires that fluctu-
ations in exchange rates should be ignored, and
that exporters should be allowed at least 60
days to adjust their export prices to reflect sus-
tained movements in exchange rates during the
period of investigation. Administering author-
ities may have to formulate detailed rules to
carry out these requirements.

(e) Averaging of prices

The conventional definition of ‘dumping’
appears straightforward enough to suggest that
calculation of a margin of dumping is elemen-
tary. If normal value exceeds export price,
dumping exists; conversely, if normal value is
equal to or less than export price, there is no
dumping. In the real world of investigative
techniques, the method used to compare these
two variables may distort calculations of a
margin of dumping, The 1979 Code does not
prescribe any specific method of calculation
other than to require proper and fair compar-
ison.

Several investigating authorities custom-
arily calculate a weighted-average margin of
dumping by comparing a weighted-average
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normal value with export prices on a
transaction-by-transaction basis. Where nega-
tive dumping margins - the amount by which
the normal value is below an export price - are
found, they are ignored in deriving the weighted
average margin of dumping, expressed in per-
centage terms. This method is considered bi-
ased. Accordingly, to preclude technical
findings of dumping, the use of neutral methods
of comparison were proposed - comparison of
a weighted average normal value with a
weighted average of export prices, or compar-
ison of normal values and export prices on a
transaction-to-transaction basis. (It may be
noted that there would be no credits for nega-
tive margins of dumping under the transaction
method.)

The 1994 Agreement provides in para-
graph 2.4.2 of Article 2 that the margin of
dumping shall “normally be established on the
basis of a comparison of a weighted average
normal value with a weighted average of prices
of all comparable export transactions or by a
comparison of normal value and export prices
on a transaction-to-transaction basis”. It per-
mits an exception to this general rule where
export prices differ significantly among differ-
ent purchasers, regions or time periods. In
such a case, a weighted average normal value
may be compared with individual export trans-
actions. The authorities will then have to ex-
plain why margins of dumping cannot be
calculated on the basis of the other methods.
Thus, while the Agreement provides an equita-
ble methodology for calculating margins of
dumping, it also gives the investigating author-
ities express authority to address ‘hidden
dumping’ or ‘selective dumping,” terminologies
used to describe certain perceived practices of
economic operators.

The provision on ‘averaging’ is a very
important attempt to balance the competing
concerns of the participants. To the extent that
it encourages consistent application of the pre-
scribed methods for calculating margins of
dumping (in both investigations and adminis-
trative reviews), this provision may prove to be
a real improvement. Recourse to the dispute
settlement system should check frivolous invo-
cation of the exception.

2. Determination of injury

(a) Cumulation

The 1994 Agreement codifies the practice
of ‘cumulative injury assessment’, i.e. cumu-
lation of imports from countries which are si-
multaneously  subject to  anti-dumping
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investigations for the purpose of determining
injury to domestic industry.

The consistency of cumulation practices
with the 1979 Code had been much discussed,
but not resolved, in the 1980s. Opinions of
signatories to the Code differed on this matter.
On the one hand, some criticized country cu-
mulation practices on the grounds that they
facilitate affirmative determination of injury
(thus diluting the benefits of the injury test to
individual signatories), to the detriment of ex-
porting countries with low or insignificant
market shares or whose export trends are de-
clining. On the other hand, others justified
country cumulation because it makes no differ-
ence whether a certain quantity originates from
one source or from various sources; it is the
combined effect of the dumped imports that
injures the domestic industry. Moreover, they
interpreted the silence of the Code on the mat-
ter as permitting the practice. The 1994
Agreement settles the question by incorporat-
ing the following provision in paragraph 3.3 of
Article 3:

“Where imports of a product from more than
one country are simultaneously subject to
anti-dumping investigations, the investigating
authorities may cumulatively assess the ef-
fects of such imports only if they determine
that (a) the margin of dumping established in
relation to the imports from each country is
more than de minimis as defined in paragraph
8 of Article 5 and the volume of imports from
each country is not negligible and (b) a
cumulative assessment of the effects of the
imports is appropnate in light of the
conditions of competition between the
imported products and the conditions of
competition between the imported products
and the like domestic product.”

The impact of this provision has to be
seen in the light of Article 5:8 which defines, for
purposes of termination of anti-dumping inves-
tigations, thresholds of de minimis margins of
dumping and negligible volumes of dumped
imports. This provision may be criticized on
grounds that the volume threshold is low or less
meaningful than current practices in certain
jurisdictions. Moreover, the impact of
negligible imports is assessed separately from
that of other imports. In this sense, the 1994
Agreement may make it less difficult to
cumulate imports.

(b) Injury factors and causality analysis

One of the proposals of the participants
in the negotiations pertained to margins analy-

sis. If the margin of dumping is less than the
margin of price undercutting, factors other than
the dumped imports may be causing injury to
the domestic industry of the importing country.
Thus, they proposed the inclusion of the mag-
nitude of dumping among injury factors for
purposes of examining the impact of dumped
imports on the domestic industry. Paragraph
3.4 of Article 3 of the 1994 Agreement accord-
ingly embodies this factor:

The examination of the impact of the
dumped imports on the domestic industry
concerned shall include an evaluation of all
relevant economic factors and indices having
a bearing on the state of the industry, includ-
ing actual and potential decline in sales, pro-
fits, output, market share, productivity,
return on investments, or utilization of ca-
pacity; factors affecting domestic prices; the
magnitude of the margin of dumping, actual
and potential negative effects on cash flow,
inventories, employment, wages, growth,
ability to raise capital or investments. This
list 1s not exhaustive, nor can one or several
of these factors necessarily give decisive guid-
ance (emphasis added).

This provision mandates margins analy-
sis, which is permissible, but not obligatory, in
certain jurisdictions. Other jurisdictions do not
carry out such analysis at all. Instead, they
compare dumping margins with injury margins,
and anti-dumping duties are based on the lower
of the two.

The weight that investigating authorities
of importing countries should attach to margins
analysis is nowhere indicated in the above pro-
vision. ldeally, the magnitude of dumping
ought to have a major influence where the dis-
crepancy between the margin of dumping and
undercutting is substantial and the dumping
margin itself is more than de minimis.

Another concern raised by participants in
connection with injury relates to weak causality
analysis between dumped imports and injury.
Paragraph 3.5 of Article 3 shows an attempt to
address this concern by providing that “the
demonstration of a causal relationship between
the dumped imports and the injury to the do-
mestic industry shall be based on an examina-
tion of all relevant evidence before the
authorities”. Moreover, Article 12 (Public No-
tice and Explanation of Determinations) re-
quires investigating authorities, in public
notices or reports, to make information avail-
able and explain their determinations, including
“considerations relevant to the injury determi-
nation” (paragraph 12.2.1(1v)). These improve-
ments should prevent arbitrary or opaque
determinations of injury to domestic industry.




(c) Threat of injury

The provision of the 1979 Code is concise
with respect to the determination of threat of
injury to domestic industry. The 1994 Agree-
ment expands on the 1979 Code by recom-
mending in paragraph 3.7 of Article 3 that
investigating authorities consider several illus-
trative factors in making their determinations,
as follows:

“a significant rate of increase of dumped
imports into the domestic market indicat-
ing the likelihood of substantially in-
creased importation;

sufficient freely disposable, or an immi-
nent, substantial increase in, capacity of
the exporter indicating the likelthood of
substantially increased dumped exports to
the importing member’s market, taking
into account the availability of other ex-
port markets to absorb any additional ex-
ports;

whether imports are entering at prices that
will have a significant depressing or sup-
pressing effect on domestic prices, and
would likely increase demand for further
imports; and

inventories of the product being investi-
gated”.

These factors mirror those that were incorpo-
rated in a recommendation concerning deter-
mination of threat of material injury that was
adopted in the Committee on Anti-Dumping
Practices in October 1985.82

3. Inijtiation and conduct of anti-
dumping investigations

Article 5 of the 1994 Agreement requires
that written applications for anti-dumping in-
vestigations shall contain more detailed infor-
mation on such issues as the existence of
dumping and injury to the domestic industry.
It also requires that investigating authorities
“shall examine the accuracy and adequacy of
the evidence provided in the application to de-
termine whether there is sufficient evidence to
justify the initiation of an investigation” (para-
graph 5.3). Although the requirement with re-
spect to information is somewhat weakened by

82 GATT document ADP/2S, 31 October 1985.
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the expression ‘such information as is reason-
ably available to the applicant’, improvements
under Article 5 should contain trivial applica-
tions for anti-dumping investigations.

(a) Complaint on behalf of a domestic
industry

Atrticle 5:1 of the 1979 Code provides that
“an investigation to determine the existence,
degree and effect of any alleged dumping shall
normally be initiated upon a written applica-
tion by or on behalf of the domestic industry”.
The term ‘industry” takes its meaning from the
definition of domestic industry in Article 4:1
which states that in determining injury “the
term domestic industry shall be interpreted as
referring to the domestic producers as a whole
of the like products or to those of them whose
collective output of the products constitutes a
major proportion of the total domestic pro-
duction of those products, ...".

The expression ‘a major proportion’ had
been difficult for signatories to the 1979 Code.
Accordingly, participants proposed numerical
standards to define the expression. Com-
pounding the lack of agreement on this issue is
the practice of certain investigating authorities
to presume that a case is brought on behalf of
the domestic industry unless there is active op-
position to it. This raised questions on the
representativeness of applications for anti-
dumping investigations and the role of investi-
gating authorities in ascertaining the validity
thereof before initiating investigations. The
1994 Agreement settles these and other subsid-
lary issues.

Article 5 of the Agreement requires that
an investigation shall not be initiated unless
investigating authorities have determined that
an application has been made by or on behalf
of the domestic industry. This settles the
question of presumption of industry support.
In addition, Article 5 addresses the problem of
the notion of "a major proportion” of the do-
mestic industry by defining it as those domestic
producers whose collective output represents
more than 50 per cent of the total production
of the like product produced by that portion of
the domestic industry expressing either support
for or opposition to the application. Thus,
producers which do not make their positions
known on an application for investigation will
not be included in the calculation. Article 5,
footnote 14, further notes that “...employees of
domestic producers of the like product or rep-
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resentatives of those employees may make or
support an application for an investigation...”.

In any event, domestic producers ex-
pressly supporting an application have to ac-
count for a minimum threshold of 2§ per cent
of total production of the like product
produced by the domestic industry.

The Agreement will bring much needed
discipline and certainty to this area of anti-
dumping administration. It may, however,
make it less difficult to obtain standing if there
are signatories to the 1979 Code applying
stringent thresholds (whether unofficially or
officially) of 50 per cent of total domestic pro-
duction.

(b) De minimis dumping margins and
import volumes

In contrast with the 1979 Code, which
exhorted immediate termination in cases where
the margin of dumping or the volume of
dumped imports, actual or potential, or the in-
jury is negligible, the 1994 Agreement provides
quantitative criteria for immediate dismissal of
anti-dumping cases (Article 5, paragraph 5.8).
These criteria, which should have been more
meaningful, are as follows:

*  the margin of dumping is de minimis, i.e.
less than 2 per cent, expressed as a
percentage of the export price; or

¢ the volume of dumped imports from a
particular country accounts for less than 3
per cent of imports of the like product in
the importing member. However, this rule
will not be applicable when countries each
having less than 3 per cent of the imports
of the like product in the importing mem-
ber collectively account for more than 7
per cent of imports of the like product in
the importing member; or

*  the injury is negligible.

Both the EC and the United States cur-
rently apply the concept of de minimis dumping
margins. In the EC, the threshold is 1.5 per
cent of the c.i.f. export price. [t will thus be
required to increase slightly its current
standard.  The EC furthermore tends to
terminate proceedings on the basis of no injury
if the market share of any particular country is
less than 1.5 per cent of total EC consumption.
In the United States, the de minimis dumping
margin threshold is 0.5 per cent.

Under the current EC practice, the de
minimis 1mport volume is 1.5 per cent of total
EC consumption. This appears to be more

generous than the de minimis import volume (in
terms of import shares) provision in the
Agreement. In other important jurisdictions,
there 1s also a negligibility standard related to
volume which has, for example, applied where
individual sources have 0.9 per cent of
consumption. The de minimis standard in terms
of volume therefore appears weak in the 1994
Agreement.

(c) Notification

Article 5 of the Agreement obliges au-
thorities, after receipt of a properly documented
application and before proceeding to initiate an
investigation, to notify the government of the
exporting country concerned. This procedural
requirement should prove helpful to enter-
prises, in view of the tight deadline for re-
sponding to questionnaires (at least 30 days
from the date of receipt thereof) as provided for
in Article 6 (Evidence). However it is unclear
how far in advance the exporting country gov-
ernment may be notified of the initiation of a
proceeding. The current practice of some ju-
risdictions is to inform exporting country gov-
ernments of proceedings upon initiation. In
other jurisdictions, a complaint that is filed is
publicly available on the day of filing.

4. Evidence

(a) Best information available

Of possible practical benefit to investi-
gated parties, particularly small enterprises, is
paragraph 6.8 of Article 6 regarding the pro-
vision of information to investigating authori-
ties. Complaints abound about the use of
information made available by petitioners in
instances where the investigated parties do not
cooperate or are deemed not to provide infor-
mation according to the specifications of in-
vestigating authorities. Best information
available has earned the designation of ‘worst
information possible’ from the perspective of
investigated parties. The provision states as
follows:

In cases in which any interested party refuses
access to, or otherwise does not provide,
necessary information within a reasonable
period or significantly impedes the investi-
gation, preliminary and final determinations,
affirmative or negative, may be made on the
basis of the facts available. The provisions
of Annex 1I shall be observed in the applica-
tion of this paragraph.
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Annex 11 of the Agreement provides guidelines
that spell out the consequences of delayed sub-
mission of required information, while alleviat-
ing the practical burdens on investigated
parties, and controlling arbitrary or capricious
rejection of information submitted by them.

(b) Sampling

The 1994 Agreement provides that, as a
rule, an individual dumping margin will be cal-
culated for each known exporter or producer
under investigation (paragraph 6.10 of Article
6) However, it perrmts mvcstlgatmg authori-
ties to limit their examination by using ’statis-
tically valid” samples (or the largest volume of
exports from the country in question) which
can reasonably investigated in cases where the
number of exporters, producers, importers or
types of products involved is so large as to
make the calculation of individual margins im-
practicable.

This provision strives to balance the in-
terests of producers in exporting countries,
producers in importing countries (so that in-
vestigations can be concluded expeditiously),
and investigating authorities (for reasons of
admunistrative convenience). The 1979 Code
contains no provision on sampling; the 1994
Agreement tends to codify existing practices.

Additionally, paragraph 6.10.1 of Article
6 states that “Any selection of exporters, pro-
ducers, importers or types of products made
under this paragraph shall preferably be chosen
in consultation with and with the consent of the
exporters, producers or importers concerned”.
One major jurisdiction has in practice always
sought the express agreement of exporters be-
fore limiting their investigations to a sample.

After the authorities have selected a
sample, paragraph 6.10.2 of Article 6 offers an
opportumty, in principle, for calculating indi-
vidual margins of dumping for interested par-
ties not initially sclected in the sampling. It
provides that “Voluntary responscs shall not be
discouraged”. At present, voluntary responses
are accepted in many major jurisdictions. An
interested party which is willing to cooperate
and participate in a proceeding should be able
to obtain its own dumping margin.

5. Provisional measures

There is one innovation of practical in-
terest in Article 7: the period of validity of
provisional measures may be extended up to
nine months in cases where the authorities ex-

amine whether a duty lower than the margin
of dumping would be sufficient to remove in-
jury. Under the 1979 Code, the maximum pe-
riod of validity of provisional measures was six
months. Thus, the EC, which applies the ‘lesser
duty’ rule, would be authorized to extend the
period of validity of provisional duties. Foreign
producers or exporters should benefit from this
change, which should enable the authorities to
effect a thorough investigation after the pre-
liminary investigation.

6. Imposition and collection of anti-
dumping duties

(a) Refund of excess duties paid

One of the basic principles underlying
Article VI of the General Agreement stipulates
that an anti-dumping duty not be greater in
amount than the margin of dumping. The 1979
Code expands on this by requiring quick re-
imbursement of excess duties if duties collected
exceed the actual margin of dumping. To ad-
dress delays in reimbursement of excess duties
paid, exporters proposed time-limits for refund
proceedings.

An issue related to the general problem
of delays in reimbursement pertains to the
practice of deducting anti-dumping duties paid
by importers as a cost in refund proceedings.
Under this practice, which mainly occurs when
foreign producers sell through related parties in
the importing country, the export price is
normally constructed, and all costs incurred
between importation and resale by the related
party, as well as the profit of that party, are
deducted from the resale price to the first inde-
pendent customer. This means that the related
party has to increase its resale price by twice
the amount of the anti-dumping duties in order
to obtain a refund (which made refunds difficult
to obtain). Exporters were concerned about
this practice, and proposed that Code pro-
visions should be clarified accordingly.

With respect to reimbursements, the 1994
Agreement introduces time-limits for refund
proceedings, which should normally take 12
months, and in no case exceed 18 months. The
Agreement also tries to resolve the thorny issue
of whether anti-dumping duties paid by related
importers should be deducted as a cost in the
computation of the constructed export price for
the purpose of the refund determination.

According to paragraph 9.3.3 of Article
9, the export price should be calculated, in
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principle, with no deduction for the amount of
anti-dumping duties paid. However, this pro-
vision provides for certain ambiguous condi-
tions to be fulfilled to apply this non
deductibility rule. The extent to which the ju-
risdiction concerned will be required to change
its practice is therefore unclear. For example,
it must be proved that the movement in the re-
sale price is duly reflected in subsequent selling
prices. This may be a difficult task because re-
lated importers will have to convince their in-
dependent purchasers to cooperate with the
refund application. In addition, related
importers or the parent company do not con-
trol the pricing practices of their independent
customers.

(b) Duty for non-sampled producers

In situations where authorities resort to
sampling (paragraph 6.10 of Article 6), the
question of the level of duties applicable to
producers not included in the sample arises.
Paragraph 9.4 of Article 9 prescribes two
methods for calculating these duties, which
shall not exceed:

“the weighted average margin of dumping es-
tablished with respect to the selected export-
ers or producers or,

where the liability for payment of anti-
dumping duties is calculated on the basis of
a prospective normal value, the difference
between the weighted average normal value
of the selected exporters or producers and the
export prices of exporters or producers not
individually examined, provided that the au-
thorities shall disregard for the purpose of this
paragraph any zero and de minimis margins
and margins established under the
circumstances referred to in paragraph 8 of
Article 6. The authorities shall apply
individual duties or normal values to imports
from any exporter or producer not included
in the examination who has provided the
necessary information during the course of
the investigation, as provided for in
subparagraph 10.2 of Article 6”.

In calculating the duty to be imposed
with respect to non-sampled producers, zero
and de minimis margins, as well as margins
established on the basis of the best information
available, must be disregarded. Excluding the
margins based on best information available for
the purpose of the calculation of the weighted
average dumping margin is fair because
producers who have not been investigated
should not suffer from the consequences of
non-cooperation by others to furnish required

data. The exclusion of zero and de minimis
margins (which are currently not excluded in
Canada, for example) is inappropriate because
it can lead to artificially higher dumping
margins for the companies that were not
investigated.

At present, several anti-dumping systems
impose a so-called ‘residual duty” with respect
to three categories of producers/exporters: (i)
non-cooperating producers; (il) newcomers, 1.c.
producers that did not export during the inves-
tigation period but only started exporting aft-
erwards; (ill) cooperating but non-investigated
producers.

In one of these systems, the residual duty
for all three categories i1s equal to the weighted
average duty imposed on cooperating investi-
gated producers, without taking into account
producers with a zero or a de minimis dumping
margin. As paragraph 9.4 of Article 9 would
apply to the weighted average dumping margin
to non-sampled producers, excluding, however,
dumping margins based on the best
information available rule and zero or de
minimis dumping margins, this provision
codifies this practice.

In another major anti-dumping system,
the residual duty applied to non-cooperating
producers and newcomers is equal to the high-
est duty imposed with respect to any cooperat-
ing producer. It has been argued that to rule
otherwise would constitute a bonus for non-
cooperation. The duty applied to non-sampled
producers (third catcgory), according to the
latest policy, is the weighted average duty im-
posed on cooperating producers, including
producers with a zero or de minimis dumping
margin, on a country-by-country basis. Thus,
Article 9.4 is actually less generous than this
present practice.

(c) Newcomers

As indicated above, exporters or produc-
ers that have not exported during the original
period of investigation are subject to ‘residual
duties” in several anti-dumping systems. Para-
graph 9.5 of Article 9 reflects an effort to rectify
this unfairness. It sets forth two requirements
for exporters or producers to qualify as new-
comers:

no exports of the product during the in-
vestigation period; and,

* no relationship to
producers/exporters
dumping duties.

any of the
subject to anti-
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An accelerated review is to be carried out
to determine individual margins of dumping for
any exporter or producer meeting these re-
quirements, and they will not be subject to any
anti-dumping duty from the date of initiation
of the accelerated newcomer review until the
date of completion of the review. The authori-
ties may withhold appraisement and/or request
a guarantee to ensure that, if dumping is found
with respect to the exporter or producer, the
authorities can collect the duties retroactively
to the date of initiation of the newcomer re-
view.

In one of the major anti-dumping sys-
tems, residual duties imposed on newcomers are
the weighted average duty imposed with respect
to cooperating producers, excluding those pro-
ducers with zero or de minimis dumping
margins. In another anti-dumping system,
newcomers are subjected to the highest duty
imposed with respect to any cooperating
producer. In the latter, the effect of its
approach has been alleviated by opening the
possibility for newcomers to ask for expedited
reviews. This was neccssary because, under its
regulations, foreign producers or exporters
have to wait at least one year from the date of
imposition of definitive duties (or acceptance
of undertakings) before they can ask for a
review.

As set out originally, the conditions for
requesting an expedited newcomer review re-
quired the newcomer to provide cvidence that
it started exporting after the imposition of the
anti-dumping duty. This requirement was im-
possible to meet as the residual duty de facto
precluded most newcomers from cxporting In
the first place. However, in the first newcomer
review applications examined by the authori-
ties, they adopted a flexible attitude by consid-
ering it sufficient if the newcomer could show
evidence of plans to export. As in such cases
an export record would be lacking, and conse-
quently calculation of any dumping margin was
impossible, the  authorities imposed anti-
dumping duties in the form of a minimum price
equal to the normal value found for the new-
comer concerned. The authorities did require
the newcomer to pay the anti-dumping duties
as long as it had not completed the newcomer
review.

Paragraph 9.5 of Article 9 is an endorse-
ment of the fundamentals of the newcomer re-
view possibility developed in the EC practice.
There is one difference though: this provision
only allows the importing country to withhold
appraisement or to request guarantees during
the review, while under current EC practice
newcomers remain subject to the residual duty
until the conclusion of the newcomer review.

7. Sunset clause

Several participants in the negotiations
proposed a “sunset clause’ to clarify the princi-
ple in the 1979 Code that “an anti-dumping
duty shall remain in force only as long as, and
to the extent, necessary to counteract dumping
which is causing injury”. In support of this
proposition, they cited instances of anti-
dumping measures being maintained indefi-
nitely or for very long periods, even if such
measures were no longer necessary or justified
in the light of market conditions. Hence, a
‘sunset clause” should mandate automatic ter-
mination of such measures within a reasonable
period of time.

Paragraph 11.3 of Article 11 of the 1994
Agreement provides that any definitive anti-
dumping duty is to be terminated on a date not
later than five years from its imposition unless
the authorities determine, in the context of a
review, that the “expiry of the duty would be
likely to lead to continuation or recurrence of
dumping and injury”. For purposes of record-
ing the date of imposition of outstanding anti-
dumping measures (the ’sunset” provision is
also applicable to price undertakings), the
Agreement considers the date to be not later
than the entry into force of the Agreement Es-
tablishing the World Trade Organization, ex-
cept for those measures already covered by
existing sunset provisions of domestic legis-
lations.

The 1994 Agreement would codify the
EC’s and Canada’s sunset clause period of five
years. Experience with the sunset clause in
these jurisdictions has been positive, a consid-
erable number of measures having expired since
the 1980s because of lack of interest on the part
of domestic industry in their continuation.
However, in Canada, in particular, where in-
dustry does support extension, the standard for
extension has been evidence of a likelihood to
resume dumping and the vulnerability of the
industry to such renewed dumping. It is likely
that countries that do have the sunset clause
will follow the Canadian approach.

Arguably, the standard of review in this
provision - that “expiry of the duty would be
likely to lead to continuation or recurrence of
dumping and injury” - is somewhat hypothet-
ical. None the less, the provisions of Article 6
on evidence and procedure will be applicable to
these reviews, as specified in paragraph 11.4 of
Article 11. It will be interesting to see the de-




tails of the standard of sunset reviews in na-
tional implementing legislations. At the very
least, the sunset clause in the 1994 Agreement
has increased the prospect of eliminating per-
manent anti-dumping duties in those countries
currently without sunset clauses in their legis-
lations.

8. Consultation and dispute
settlement

The consultation and dispute settlement
provisions of the 1994 Agreement and of the
1979 Tokyo Round Code differ in very many
important respects, on account primarily of
major changes in the trading system brought
about by the Uruguay Round negotiations. In
the context of the single undertaking philoso-
phy of the Round, acceptance of the results
thereof as a whole is obligatory (with the ex-
ception of the Plurilateral Trade Agreements)
under the terms of the Final Act and of the
WTO Agreement. Ilence, WTO members’
rights and obligations will be standardized and
unified and, in the particular case of anti-
dumping measures, their rights and obligations
will reside in Article VI of the General Agree-
ment 1994 in conjunction with the 1994 Agree-
ment.

Under the previous GATT system, con-
tracting parties not signatories to the 1979
Code had their rights and obligations on anti-
dumping lodged under Article VI of GATT
1947, whereas contracting parties signatories to
the Code had two sets of rights and obligations:
one, as Code signatories, and, two, as con-
tracting parties to GATT 1947. In so far
therefore as consultations and dispute settle-
ment procedures were concerned in the GATT
system, the prospect of ‘forum-shopping’ was
somewhat problematic, notwithstanding the
admonition in the 1979 Code that if disputes
arise between parties relating to rights and ob-
ligations under the Code, they should complete
the dispute settlement procedures therein be-
fore availing themselves of any rights which
they have under GATT. Forum-shopping will
therefore be arrested under the WTO system,
in view particularly of the Understanding on
Rules and Procedures Governing the Settle-
ment of Disputes.

This Understanding, annexed to the
Agreement Establishing the World Trade Or-
ganization, provides that its rules and proce-
dures shall apply to disputes brought pursuant
to the consultation and dispute settlement pro-
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visions of the ’‘covered agreements’, among
which is the Agreement on Implementation of
Article VI of the General Agreement on Tariffs
and Trade of 1994. The Understanding further
stipulates that its rules and procedures shall
apply subject to such special or additional rules
and procedures on dispute settlement contained
in the covered agreements, and to the extent
that there is a difference between its rules and
procedures and the special or additional rules
and procedures, the latter will prevail. The
special or additional rules and procedures of the
1994 Agreement are contained in paragraphs
17.4 to 17.7 of Article 17 thereof (see box 11).

From a general standpoint, perhaps the
most important feature of the Understanding,
that will safeguard the reliability of the trading
system to a great extent, pertains to the
adoption of panel reports. Under Article 16 of
the Understanding, adoption of panel reports
is automatic, unless either of the disputants
appeals the report to the standing Appellate
Body, or the Dispute Settlement Body (DSB)
decides not to adopt the report by consensus.
Likewise, adoption of the Appellate Body re-
port is automatic unless the DSB decides not
to adopt the same by consensus.

Under this process of panel report
adoption, which is subject to maximum time-
limits, the status of panel reports will be in a
sense preordained - either they are adopted or
rejected. WTO members which believe that
panel reports are defective or are otherwise
domestically-charged, will have the opportunity
to appeal their case. Following completion of
the appeals process, no WTO member may
then use its weight to delay or block the
adoption of  Appellate Body reports
unfavourable to its position, and thus prevent
the complaining member from obtaining satis-
faction against an offending measure, or pre-
vent the respondent member from having its
position sustained by the DSB. It is probably
premature to predict that this will indeed be the
case. In the context of the 1994 Agreement on
anti-dumping, the first case to test its pro-
visions through the Understanding will shape
new traditions on dispute settlement. Hope-
fully, the improved system on dispute settle-
ment will induce more careful application of
anti-dumping measures by broadening confi-
dence in challenging unwarranted anti-dumping
actions.

With respect to the provisions of the
Agreement itself] there are two changes that are
immediately recognizable. First, the deletion
of the conciliation phase provided for in the
1979 Code. Second, the explicit definition of
standards of review by panels.
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Box 11

ARTICLE 17 CONSULTATION AND DISPUTE SETTLEMENT

17.1 Except as otherwise provided herein, the Dispute Settlement Understanding is applicable to
consultations and the settlement of disputes under this Agreement.,

17.2 Each Member shall afford sympathetic consideration to, and shall afford adeguate
opportunity for eonsultation regarding, representations made by anothér Member with respect to
any matter affecting the operation of this Agreement.

17.3 If any Member considers that any benelil aceruing to it, direetly or indirectly, under this
Agreement 15 bemg nullified or mmpawred, or that the acluevement of any objective 15 being
impeded, by another Member or Members, it may, with a view 1o reaching 4 mutually satisfactory
resolution of the matler, request in wnung consultations with the Member or Members in
question. Each Member shall afford sympathetic consideration to any request from another
Member for consultation.

17.4 If the Member that requested consultations considers that the consultations pursuant 1o
paragraph 3 have failed to achieve a mutually agreed solution, and if final action has been taken
by the admustering authonties of the importing Member to levy definitive anti-dumpimg duties
or 1o accept price undertakings, it may refer the matter to the Dispute Settlement Body (“IDSBY).
When a provisional measure has a significant impact and the Member that requested
consultations considers that the mieasure was taken contrary to the provisions of paragraph | of
Article 7, that Member may also refer such matter 1o the DSB.

17.5 The DSB shall, at the request of the complamning party, establish a panel to exarmne the
matter based upon:

¢ a wrtlen statement of the Member making the request indicating how a benefit aceruing to
it, directly or indirectly, under this Agreement has been nullified or impaired, or that the
achieving of the objectives of the Agreement is bemg impeded, and

» the facts made available in conformity with appropriate domestic procedures to the
authornties of the mmporting Member.

17.6 In examining the matter referred to in paragraph 5:

0 in its assessment of the facts of the matter, the panel shall determine whether the authorities’
establishment of the facts was proper and whether their evaluation ol those facts was
unbiased and objective. [If the establishment of the facts was proper and the evaluation was
unbiased and objective, even though the panel might have reached a different conclusion, the
cvaluation shall not be overtumed;

. the panél shall imterprét the relevant provisions of the Agreement in accordance with
customary rules of interpretation of public international law. Where the panel finds that a
relevant prevision of the Agreement admits of more than one permissible interpretation, the
panel shall find the authonties” measure to be in conformity with the Agreement if 1t rests
upon one of those permissible interpretations.

17-7 Confidential nformation provided to the panel shall not be disclosed without formal
authonzation from the person, body or authonty providing such information. Where such
information is requested from the panel but release of such information by the pangl is not
authorized, a non-confidential summary of the information, authorized by the person, body or
authority providing the information, shall be provided.

The elimination of the conciliation phase
of the consultation and dispute settlement pro-
cedures as established in the 1979 Code indi-
cates a dissatisfaction with its operation and its
unintended effect of delaying resolution of dis-
putes. Under those procedures, if the Com-
mittee fails to effect a mutually satisfactory

solution between the parties involved, the
aggrieved party may resort to panel adjudi-
cation only after three months have elapsed
following conciliation efforts in the Committee.
The elimination of the conciliation phase will
obviously speed up recourse to intervention by
pancls.
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The standards of review under the 1994
Agreement differ somewhat from the standard
set out in Article 11 (Function of Panels) of the
Understanding. Article 11 states as follows:

“The function of panels is to assist the DSB
in discharging its responsibilities under this
Understanding and the covered agreements.
Accordingly, a panel should make an objective
assessment of the matter before it, including
an objective assessment of the facts of the case
and the applicability of and conformity with
the relevant covered agreements, and make
such other findings as will assist the DSB in
making the recommendations or in giving the
rulings  provided for in the covered
agreements. Pancls should consult regularly
with the parties to the dispute and give them
adequate opportunity to develop a mutually
satisfactory solution” (emphasis added).

Paragraph 17.6(1) of Article 17 of the 1994
Agreement provides that:

“in its assessment of the facts of the matter,
the panel shall determine whether the au-
thorities” establishment of the facts was
proper and whether their evaluation of those
facts was unbiased and objective. If the es-
tablishment of the facts was proper and the
evaluation was unbiased and objective, even
though the panel might have reached a dif-
ferent conclusion, the evaluation shall not be
overturned”.

Moreover, paragraph 17.6(ii) thereof provides
that:

“the panel shall interpret the relevant pro-
visions of the Agreement in accordance with
customary rules of interpretation of public
international law. Where the panel finds that
a relevant provision of the Agreement admits
of more than one permissible interpretation,
the panel shall find the authorities’ measure
to be in conformity with the Agreement if it

rests upon one of those permissible interpre-
tations”.

The above standards appear to leave
open the possibility of multiple interpretations
of the provisions of the 1994 Agreement and
are clearly more flexible with respect to the ap-
plication of anti-dumping measures. However,
it is unclear to what extent this provision will
influence panel rulings. It can, moreover, be
doubted whether the application of this pro-
vision would have significantly affected the
outcome of recent panel rulings overturning
decisions reached by investigating authorities.

The explicit definition of standards may
have been a response to concerns by partic-
ipants that panels have overstepped their func-
tions in those areas of the 1979 Code that were
vague or that lent themselves to various ways
of implementation. Moreover, the nature of
anti-dumping measures as a right of contract-
ing parties and as an exception to the funda-
mental principles of the General Agreement has
been subject to differing interpretations. It can
therefore be said that the 1994 Agreement set-
tles these questions.

At their meeting at Marrakesh in April
1994 to bring the Uruguay Round to a formal
conclusion, Ministers took several decisions
bearing on dispute settlement in other areas.
First, they decided that “The standard of review
in paragraph 6 of Article 17 of the Agreement
on Implementation of Article VI of GATT
1994 shall be reviewed after a period of three
years with a view to considering the question
of whether it is capable of general application”.
Second, they also recognized, “with respect to
dispute settlement pursuant to the Agreement
on Implementation of Article VI of GATT
1994 or Part V of the Agreement on Subsidies
and Countervailing Duties, the need for con-
sistent resolution of disputes arising from anti-
dumping and countervailing duty measures”.

D. Conclusions

The quick survey above of the changes
incorporated into the 1994 Agreement shows
sufficiently clearly that an attempt has been
made to improve on vague or imprecise formu-
lations in the 1979 Code. In several instances,
some rules have been clarified or made precise
through numerical standards. Procedural re-
quirements have been amplified in greater detail
with respect, for example, to initiation of in-

vestigations, evidence and, notably, transpar-
ency. Attempts to control some controversial
national practices have succeeded to a certain
extent but at the price of codifying them into
the Agreement.

The explicit standards of review on
settlement of disputes constitute a unique fea-
ture of the 1994 Agreement, reached through




an unavoidable compromise in order to con-
clude the Uruguay Round. These standards,
which would essentially require greater defer-
ence to decisions by national administering au-
thorities, have to be judged in the light of the
automatic adoption of panel reports in the
Understanding on Rules and Procedures Gov-
erning the Settlement of Disputes. Moreover,
whether they will insulate inordinately the na-
tional regulations of all WTO members from
successful challenges will have to be weighed
against the clearer rules developed in several
areas. In such instances, the standards would
probably not make a difference. 1t is in those
areas where the rules remain vague that the
standards will make a rcal differcnce. Practice
and case law should in due course reveal the
full implications of these standards.

Improvements in the Agreement on de-
tails should in their totality constrain adminis-
trative discretion and zeal. As might be
expected 1n  negotiations covering anti-
dumping, there are qualifying clauses to permit
continuation of restrictive application of the
rules. The practical impact of the improve-
ments should not be underestimated, but nor
should it be overestimated. The improvements
should not be underestimated if they are
faithfully reflected in implementing laws and
regulations. Conversely, they should not be
overestimated if implementing regulations re-
verse what was agreed in the negotiations.
Hence, it 1s only in the details of national anti-
dumping laws and administrative regulations
and their subsequent implementation in prac-
tice that the full consequences of the new rules
will be known.

There is no doubt that the 1994 Agree-
ment embodies many improvements that were
proposed by a number of participants in the
negotiations. At the same time, the codifica-
tion in the Agreement of certain practices
deemed protectionist could be criticized as le-
gitimizing them multilaterally, but it could also
be argued that it is better to control them in
some fashion multilaterally, mainly through
procedural safeguards (which, if appropriately
exploited, could make a difference in favour of
exporting countries).

The Uruguay Round negotiations on
anti-dumping measures represent a ‘deepening’
of the multilateral rules and disciplines, which
should contain excessive administrative zeal,
reduce scope for unilateral interpretations,
promote predictability and inspire confidence
in the dispute settlement process. In general,
thercfore, the Agreement should reduce the
scope for abuse in the application of anti-
dumping measures for reasons other than to
remedy the injurious effect of dumping on do-
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mestic industries. These assertions, couched
more in terms of hopes, are premised on the
will of governments to resist vigilant domestic
interests deeply attached to maintaining anti-
dumping measures as a tool for selective safe-
guards against import competition, whether or
not imports are ‘fairly traded’. There is no de-
nying that domestic interests will test the rules
severely.

In the context of the WTO system, vigi-
lance can be exercised through the institution
established in the 1994 Agreement to supervise
its implementation. The Committee on Anti-
Dumping Practices under the 1979 Tokyo
Round Code did useful work on several issues
which found their way into the 1994 Agree-

ment. That Committee also regularly deliber-
ated on legislation and implementing
regulations of Code signatories. 1f the Com-

mittee of the same name in the 1994 Agreement
continues the past tradition, full participation
in its deliberations, including in the reviews of
legislation and regulations, is necessary. Also,
vigilance should begin at the start of applica-
tions for investigations. Participation in na-
tional anti-dumping investigations, although
expensive, 1s undoubtedly unavoidable.

If anti-dumping measures become the
preferred instrument of protection for many
WTO members in the post-Uruguay Round
era, commensurate resources should be poured
into national structures to administer anti-
dumping investigations, particularly by those
members that have no tradition of practising
the art and science of applying anti-dumping

measures. Otherwise, mmproperly imposed
measures could be reversed under dispute
settlement proceedings. As anti-dumping

measures are the tools of protection of the elite,
their systems, practices and traditions readily
serve as models. However, the 1994 Agreement
should remain the basis for ensuring the con-
formity of national legislation and implement-
ing rules and regulations.

There has been a tendency in some quar-
ters to minimize the significance of anti-
dumping measures as a barrier to trade by
citing the insignificant percentage of imports,
even those of the main users of anti-dumping
duties actually subject to anti-dumping duties.
This conceals the real protective effect of anti-
dumping actions, which are usually targeted on
a number of sensitive product categories from
specific countries (described as “laser beam”
protection). The objective of the industries in-
itiating anti-dumping actions is not only the
imposition of anti-dumping duties or price
undertakings from exporters. It is also to con-
vince all foreign suppliers of a given product to
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raise their export prices. This obviously penal-
izes new entrants to the market.

Anti-dumping legislation is seen as a de-
fence against predatory pricing and other anti-
competitive practices. However, anti-dumping
legislation can be used to preserve anti-
competitive situations (i.e. dominant shares in
the domestic market) and encourage anti-
competitive behaviour (i.e. price fixing). Thus,
the accelerating debate on multilateral compe-

tition rules will be of particular relevance for
anti-dumping legislation.

In this context, it should be stressed that
until recently, anti- Liumpmﬂ duties have been
applied by Ulll\," a very limited number of coun
trics. With the adoption of anti-dumping leg:
islation by many developing countries, and the
yerception that anti-dumping measures are the
‘trade remedy” subject to .11u|}'im: under the
WTO, the wxdespread resort to anti-dumping
actions may prove a major challenge to the
WTO.*
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Chapter IV

THE EVOLUTION OF MULTILATERAL TRADE POLICY
RULES ON SUBSIDIES

This chapter examines the evolution of
current trade policy rules on subsidies from the
provisions first set out in GATT 1947 to the
1979 Tokyo Round Code and finally to the
Uruguay Round Agreement on Subsidies and
Countervailing Measures.?3 It should be noted
that it is only with the latest Agreement - and
taking into account the provisions on subsidies
in the Uruguay Round Agreement on Agricul-
ture, and the negotiations still under way for
an Agreement on Civil Aircraft and for a
Multilateral Steel Agreement - that a compre-
hensive negotiated set of rules on subsidies has
begun to emerge.

While subsidies - in the form of
forgiveness of tax, grants of land or buildings
or, more frequently, grants of sole rights to
trade in a given territory or product - may well
be as ancient a practice as import tariffs, com-
mercial policy has, until fairly recently, treated
subsidies in an incomplete and fragmentary
fashion, while dealing with tariffs in a very de-
tailed, product-specific manner.84 Systems of
imposts on imported goods (and on ships car-
rying such goods) originated primarily as
sources of revenue. They were not unlike tolls
on roads or bridges in that, before income tax
was introduced together with the administrative

A. Introd:lction

machinery necessary to levy and collect it, the
simplest method of collection was to [ix points
where goods in transport could be controlled
and fees paid. Until this century customs duties
and sumptuary taxes (on tobacco, alcohol, cof-
fee, etc.) were the principal sources of revenue
for States and, therefore, the main subject of
economic negotiation among them. Aside from
matters of war and peace, and the defining of
territorial sovereignty, foreign policy was, for
many countries, particularly smaller countries,
largely about the levying of tariffs and bar-
gaining over tariff levels with other countries.

Thus GATT 1947, essentially the com-
mercial policy provisions taken over from the
larger context of the discussions on the pro-
posed International Trade Organization at
Havana in 1947-1948, dealt with subsidics in
two Articles only (VI and XVI), while tariffs
were the subject of detailed national item-by-
item schedules of bound rates, either most-
favoured-nation rates or preferential rates. In
theory, it should have been possible to negoti-
ate a maximum rate of subsidization for each
product, which could then have been itemized
and set out in schedules of obligation. But the
GATT founders were primarily concerned with
outlawing quotas and ensuring that tariff rates

83 See GATT Secretariat, Legal Instruments Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations Done at Marrakesh on 15 April 1994, Vol. 27 (Sales No. GATT/1994-7), 1994.

% To give an example of how little attention was paid to subsidies before the GATT began to consider the special
problems of export subsidies in the mid-1950s, a classic text: Commercial Treaties and Agreements - Principles and
Practices (1951) written by Harry C. Hawkins, an experienced United States trade negotiator, refers only briefly to
subsidies: those on shipping, and export "bounties” or grants, in the context of the United States countervailing duty
law. Early bilateral trade agreements rarely refer to subsidy practices.
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could not be raised arbitrarily. Consequently,
they approved only a general, rather ambig-
uously worded obligation to consult with other
signatories as to the “possibility of limiting the
subsidization” if it was determined that subsi-
dization was causing or threatening “serious
prejudice to the interests of any other con-
tracting party”. These are the key provisions in
the opening paragraph of GATT Article XVI.

When the Tokyo Round negotiations ad-
dressed the question of drafting more detailed
rules on subsidies than those in Article XVI,
and of establishing detailed rules regarding the
use of countervailing duties (i.e. duties that
offset subsidies paid on products exported) un-
der Article VI, they had before them a structure
of rights and obligations developed from the
Havana Charter and the drafting of the GATT
Articles, as well as from discussions associated
with the Review of the GATT in 1955, some
GATT jurisprudence, and some important in-
terpretations of GATT Article VI rights by
United States administrators of countervailing
duty legislation. The main elements of this
structure are as follows:

A broad obligation to notify GATT about
any significant subsidy practice, and to be

willing to consult upon request (Article
XVI:1).

An obligation not to grant export subsidies
on primary products that would result in
“more than an equitable share of world
export trade in that product” (Article
XVI:3).

As from 1958, an obligation on the part
of those developed countries which ac-
cepted it not to grant export subsidies on
non-primary (i.e. manufactured) products.
In 1960, an Illustrative List of such pro-
hibited export subsidies was prepared by a
working party. (As revised, this became
an important element of the Tokyo Round
SCM Code.)

One developing country (Cuba) noted in 1947
that subsidies were allowed in the GATT
scheme but quotas were permitted only in nar-
rowly defined situations. But as subsidies re-
quire government revenue to finance them they
are less accessible to the developing countries,
which would thus seem compelled to rely on
quotas to protect local industry.85

B. The structure of oblig_ati_ons before the Tokyo Round

Accepted GATT jurisprudence that a
GATT tariff concession would be “nullified
or impaired” (the language of the dispute
settlement provisions of Article XX111) by
the granting of a subsidy to domestic pro-
ducers in the country which had made the
concession.3 Moreover, 1t was clear that a
negotiating signatory could attach condi-
tions about subsidization to a tanff rate
binding. In actual fact this version of
“nullification and impairment” had little
effect on subsidy practices, and the proce-
dure noted above had little practical influ-
ence.

Subsidies deemed to have been paid could
be offset by an equivalent countervailing
duty, 1If matenal injury was caused or
threatened to domestic industry by such
subsidized imports. The procedure for
calculating the extent of subsidization and
the existence of injury was a matter for
national admunistrations (Article V1). This
provision in GATT was made necessary
by the existence of a countervailing duty
law in the United States. While that law,
introduced late in the previous century,
had been concerned primarily with overt
export subsidies, it was addressed to sub-
sidies on goods exported to the United
States, which might or might not be paid
as export subsidies.8” The United States
countervailing duty law was not concerned
with the legality of subsidy practices such
as provisions of Article XVI prohibiting
export subsidies; it dealt with all imported
products that had benefited from some
sort of subsidy. For example, in 1973, the

#5 See John H. Jackson, World Trade and the Law of GATT: A Legal Analysis of the General Agreement on Tariffs and

Trade (Indianapolis:

Bobbs-Merrill, 1969), p. 313 and footnote 19. Chapter 13 of this standard reference work

provides the best short history of the evolution of the GATT subsidy provisions prior to the Tokyo Round.
36 GATT, Basic Instruments and Selected Documents (BISD), Third Supplement, p. 224; see discussion in Jackson, op.

cit., pp. 182-183.

47 A distinction should be made between domestic or production subsidies, which may benefit a product that may also
be exported, and a subsidy given to a product contingent on export.
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United States had countervailed a number
of Canadian domestic subsidy programmes
that were deemed to constitute subsidies
on exports in the celebrated “Michelin”
case. It was argued that it was reasonable
to do so because some 75 per cent of the
production of the subsidized plant was ex-
ported to the United States.? But the view
of the United States Treasury - which ad-
ministered the law at the time - was that if
as much as 10 per cent of the subsidized
production was exported, the subsidies
could be countervailed, because the
countervailing duty provisions were not
explicitly directed against export subsidies
only.%

The position of the United States has
been crucial in the evaluation of multilateral
disciplines in this area, particularly because of
the United States’ critical attitude to subsidies,
and 1ts role as the main user of countervailing
duties, which it has applied without a “material
injury” test, contrary to GATT Article VI but
permitted under the legal cover of the Protocol
of Provisional Application (the “grandfather
clause”).

The negotiations on subsidies and
countervailing duties, considered by many to
be the key element in the Tokyo Round nego-
tiations as a whole, sought to update and codify
these obligations and rights. The United States
offered to conform to GATT Article VI by in-
corporating an injury test in its countervailing
duty law (which was sheltered by the “grandfa-
ther clause”), in return for more stringent
multilateral disciplines on subsidies, which
many observers believed were becoming more
economically important and an increasingly vi-
tal trade policy issue.

The Tokyo Round Agreement on Inter-
pretation and Application of Articles VI, XVI
and XXIII of GATT provided, as does Article
VI of the General Agreement, a sure remedy for
injurious subsidization of imports; against im-
port replacement subsidization, however, it
provided a far less certain procedure of consul-
tation, complaint, conciliation and counter-
measures, building on (but only in a limited
way) the provisions of Articles XVI and XXIII.
The uncertainty was largely due to lack of pre-
cision in the criteria for determining serious
prejudice. A major shortcoming of the Tokyo

Round Agreement was this asymmetry between
the rights of signatories to deal under their do-
mestic law with injurious subsidies on imports
and their more limited and largely ineffective
right to seek redress through the use of the
international machinery available to protect
themselves against injurious import replace-
ment subsidies.

The asymmetry of possible remedies was
paralleled by the asymmetry of obligations on
subsidies. The industrialized countries
signatories to the Agreement had reaffirmed
their commitment not to grant export subsidies
on non-primary products; as for other forms of
subsidy, they agreed merely that they would
“seek to avoid causing” injury to the domestic
industry of another signatory, nullification or
impairment of benefits, or serious prejudice.
Proposals were advanced for more detailed and
binding obligations regarding domestic subsi-
dies, but were rejected as being too ambitious.
It was these proposals that were reverted to in
the Uruguay Round.

It was one of the stated objectives of the
United States, Australia and Canada in the
Tokyo Round that there should be more strin-
gent rules to limit export subsidies on agricul-
tural products. There was extensive GATT
jurisprudence involving the interpretation of
Article XVI:3. Paragraph 3 states that if a
contracting party “grants directly or indirectly
any form of subsidy which operates to increase
the export of any primary product from its ter-
ritory, such subsidy shall not be applied in a
manner which results in that contracting party
having more than an equitable share of world
trade in that product”. This would appear to
allow export subsidization to capture a given
market and to displace an established supplier
if the subsidizing exporter does not thereby in-
crease its share of world trade (having lost a
share in a market elsewhere). To try to im-
prove on this state of affairs was one of the
most difficult issues in the Tokyo Round. In
the Agreement there was an attempt to define
the notion of “equitable share” as follows: ”~
‘more than an equitable share of world export
trade’ shall include any case in which the effect
of an export subsidy granted by a signatory is
to displace the exports of another signatory,
bearing in mind the developments on world
markets ...”. The Agreement also added a new
concept: “Signatories further agree not to grant

88 Gary C. Hufbauer: "Subsidy issues after the Tokyo Round” in W.R. Cline (ed.), Trade Policy in the 1980s
(Washington, D.C.: Institute of Economic Relations, 1983), p. 352.

49 The United States view of subsidy practices and the rules of Article XV1 prior to the Tokyo Round, were summed
up by Jackson, op. cit., p. 377, as follows: "The net effect of these Article XVI obligations is to impose no constraint
on subsidies that operate as a protectionist device, except to report and consult; to impose a slight constraint (not to
use subsidies to get more than an equitable share of the market) on primary product-export subsidies; and, for a small
group of developed countries only, to impose a constraint against use of export subsidies on non-primary goods”.
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export subsidies on exports of certain primary
products to a particular market in a manner
which results in prices materially below those
of other suppliers to the same market”, which
served to weaken, rather than strengthen, the
provisions of Article XVI, as these were gov-
erned by the phrase “bearing in mind the de-
velopments on world markets”. In practice,
these words became non-operational as they
were interpreted by the European Community
as not limiting significantly the ability to dis-
pose of agricultural surpluses. Cases that have
arisen since the end of the Tokyo Round have
made it clear that this was indeed the case.

The Tokyo Round Code dealt with sub-
sidies in largely normative language (except for
the revision of the Illustrative List of prohibited
export subsidies), and left still unsolved a num-
ber of features of countervail that were unsat-
isfactory to exporters to the United States. The
Tokyo Round Code did not correct the basic
asymmetry in the overall system in that
countervail was an effective,. or, at least, a
damaging, measure applied under domestic law
to restrain the competition of subsidized im-
ports. There were no comparable remedies un-
der domestic law to deal with either subsidies
to domestic competitors or with competition
for export markets by subsidization.

The asymmetry penalizes smaller coun-
tries. A world-scale plant established with a
certain quantum of subsidization in a smaller
country may, typically, export from 45 per cent
to 85 per cent of its production. Also quite
typically, the bulk of such exports may go to
only one of the larger trading entities, and new
world-scale plants must export a much higher
proportion of their total production if they are
to operate efficiently and not rely unduly on the
domestic market. As subsidized exports from
smaller countries are liable to countervailing
action in the larger trading countries, such
action, because it bears on a particularly high
proportion of the total output of the plant in
question, can be very damaging. By contrast,
a similar plant financed by similar subsidies
within a larger trading country will export only
a small portion of its total production, and its
profitability will not be seriously affected by
countervailing duties applied against its exports
to some small country. It could be argued that
the logic and effect of the use of countervailing
duties by countries would be to encourage in-
vestors to locate their production in the coun-
try that is taking the countervailing duty action
and benefit from available subsidies.

A variety of questions remained unre-
solved to be addressed in the Uruguay Round.
These included a group of issues that related to
the very language of the GATT provisions: the

meaning of “injury”, the meaning of “material”
(in the sense of “material injury”), the signif-
icance of “cause” (in the sense of injury being
“caused” by subsidization), given that causality
is a complex legal concept. Other questions
addressed were whether subsidies for basic
infrastructure were available to a wide range of
firms and activities, defined by broad criteria,
such as an investment tax credit (United States
practice, as it developed, was against
countervailing such “generally available” subsi-
dies, and singled out subsidies paid only to
“specific” firms) and whether subsidization for
R&D should be countervailable (given that
Article VI provides for countervail only in re-
gard to subsidies on “manufacture, production
or export”).

In the case of subsidies for regional eco-
nomic development, the Tokyo Round led to a
negative development. = The United States
Treasury had followed the practice of deducting
certain sums from the gross amount of a sub-
sidy to arrive at the “net amount of subsidy”.
The United States 1979 Trade Agreements Act,
implementing the Tokyo Round, introduced the
concept of “net subsidy” and provided for spe-
cific deductions, namely, any application fee or
deposit to qualify for the subsidy; any loss due
to deferral of payment; and any export tax im-
posed to limit the amount of the domestic sub-
sidy on exported goods. This list was to be “all
inclusive”, and specifically disallowed the pre-
vious Treasury practice of deducting from a re-
gional economic development subsidy the
increased costs incurred by a firm in locating in
a less-than-prime location.

Other serious issues were raised by the
increasing ingenuity of domestic producers in
seeking relief from import competition under
the countervail provisions. One was the prob-
lem of so-called “upstream” subsidies: to what
extent was a subsidy on an input to be consid-
ered as a subsidy on the product which incor-
porated such an input? This is important for
many developing countries which may subsi-
dize, in one way or another, a natural
resource-based product that may be an input
to a processing industry. And what about na-
tural resources? In many countries access to
natural resources - timber, minerals, oil and gas
- 1s controlled by the State or may be the
property of the State or of sub-national units.
[f access to exploiters of resources is awarded
for less than the price that would be fetched in
an open market, arm’s length (auction) trans-
action, is there a subsidy on the goods
produced from those resources?  Another
question, addressed in detail by United States
case law, is the extent to which additional eq-
uity participation by the State in state-owned




(or partially owned) enterprises may constitute
a subsidy.

Disputes involving subsidies and coun-
tervailing measures have been a frequent fea-
ture in the GATT dispute settlement mech-
anism, especially after the Tokyo Round when
the Subsidies Code entered into force. In
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1948-1992, 13 out of more than 100 GATT
panel reports were devoted to subsidies and
countervailing measures; 10 of such cases oc-
curred in 1981-1992. As of 10 June 1994, 15 out
of 50 existing GATT dispute settlement cases
at different stages were related to subsidies and
countervailing measures.?

| C. Main element; of the Uruguay Round Agreement on Sub-

In reviewing the main elements of interest
in the new Uruguay Round Subsidies Agree-
ment, two general observations should be
made. The first is that, as in the case of the
Tokyo Round Code, the full implications of the
provisions will become evident only with the
development of practice and jurisprudence,
both under national implementing legislation
and under international procedures, including
discussion in the WTO administering commit-
tee (Article 24 of the Agreement). The second
is that the Agreement must be kept in perspec-
tive. The fact that for the first time there is a
definition of “subsidy” and that subsidies are
classified into prohibited, non-actionable and,
presumably, actionable would appear to reflect
an international consensus on the appropriate
role for governments in supporting production
and exports. However, the strength of this
consensus will be tested in the application of
countervailing duties or the particular “reme-
dies” invoked against “actionable” subsidies
(Article 7). The “non-actionability” of regional
aid (as defined and notified) and aid for re-
search and development are limited (Article 9)
and subject to review within a period of four
and a half years (Article 31), but are already
being viewed in the United States as major
concessions.

The obligations of the Agreement are
built around the following definitions and con-
cepts:

Subsidy: In Article 1 a subsidy is defined
as involving “a financial contribution by a
government or any public body” and “a benefit
1s thereby conferred”. The “financial contri-
bution” may involve a direct transfer of funds,
potential direct transfers of funds or liabilities
(e.g. loan guarantees), revenue foregone (tax
credit), the purchase of goods by a government
or its provision of goods and services other
than general infrastructure.

9% GATT document C/188, 10 June 1994.

sidies and Countervailing Measures

Specificity: Specificity is a key concept in
the Agreement in that the remedies provided
against “prohibited” subsidies in Part 1I,
“actionable” subsidies under Part III, or
countervailing duties, can be applied only if a
subsidy is “specific” to an enterprise or industry
or a group of enterprises or industries. The
main criterion (Article 2) is that the “granting
authority” or the relevant legislation explicitly
limits access to a subsidy to certain enterprises
when subsidies are granted on the basis of
“objective criteria or conditions” “clearly spelled
out in law, regulation or other official
document”. However, this “non-specificity” can
be challenged if certain factors are observed in
practice, such as “the granting of
disproportionately large amounts of subsidy to
certain enterprises”.  Specificity also exists
when a subsidy is limited to “certain enterprises
located within a designated geographical
region”. However, this is qualified by the
sentence stating that “the setting or change of
generally applicable tax rates by all levels of
government entitled to do so shall not be
deemed to be a specific subsidy for the
purposes of this Agreement”. This so-called
“Canada clause” was intended to deal with
countries with a federal system of government,
but the limits of this provision may be tested
by measures adopted by lower levels of
government. As discussed below, assistance to
disadvantaged regions (which are non-specific
in the context of the region), subject to certain
criteria, 1s “non-actionable”.

In the Tokyo Round Code the language
1s imprecise (Article 11:3) regarding the possi-
bility of granting subsidies “with the aim of
giving an advantage to certain enterprises”.
Subsequently, in United States countervail
practice, a sharp distinction was made between
subsidies that were “specific” to particular firms
and those that were considered to be “generally
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available”. The latter were held not to be
countervailable, but it might be argued that the
United States countervail provisions did not
make such a clear distinction, and that the
provisions of Article 2 of the Subsidies Agree-
ment, which defines the nature of a “specific”
subsidy, combined with Article 8, paragraph
8.1(a), which provides that non-specific subsi-
dies are “non-actionable”, represents a major
advance and concession by the United States
as regards its countervail practice. A more de-
finitive assessment would require a review of a
significant number of United States countervail
decisions on what constitutes a countervailable
subsidy in the light of the guidance given in
Article 2.

Prohibited subsidy: Article 3 prohibits
members {rom granting or maintaining
subsidies that are contingent, in law or in fact,
upon export performance (1l examples are
provided in the illustrative list in Annex | to the
Agreement). It also prohibits subsidies that are
contingent upon the use of domestic over
imported goods. The only exception to this
would be the practices covered by the
Agreement on Agriculture in which case the
provisions of that Agreement (in which
disciplines are generally stated in terms of
negotiated quantitative limits rather than
prohibitions) would apply.  The rigorous
standard required would be met when facts
demonstrate that the granting of such a subsidy
that has not been made legally contingent on
export performance is in fact tied to actual or
anticipated exportation or export earnings.
The mere fact of a subsidy’s being granted to
enterprises engaged in exporting would not be
sufficient grounds for a practice to be regarded
in this light.

The Agreement contains specific, com-
prehensive and strict remedies to deal with
subsidies that are prohibited. Apart from pro-
visions for consultation among members, the
matter could be referred to the dispute settle-
ment body (DSB) if no mutually agreed sol-
ution 1s found within 30 days. Another new
feature of the Agreement is the establishment
of a Permanent Group of Experts (PGE), to
consist of five independent persons highly
qualified in the fields of subsidies and trade re-
lations. Panels may request the assistance of
the PGE if in doubt as to whether a particular
measure 1s a prohibited subsidy.

Actionable subsidies: This category of
subsidies, which is dealt with in Part 1], can
be granted or maintained provided they do not
have adverse effects on the interests of other

members. Adverse effects are defined in terms
of injury to the domestic industry of another
member, nullification or impairment of benefits
accruing directly or indirectly to other members
under GATT 1994 and serious prejudice to the
interests of the other member concerned.
Article 6 provides detailed guidance on
determination of serious prejudice. Serious
prejudice would be deemed to exist in the
following cases: (a) the total ad valorem
subsidization of a product exceeds 5 per cent?!
(in anticipation of the negotiation of specific
multilateral rules for an Agreement on Civil
Aircraft, this threshold is not applicable to civil
aircraft); (b) subsidies to cover operating losses
sustained by an industry; and (¢) subsidies to
cover operating losses sustained by an
enterprise, with the exception of one time,
non-recurrent measures to provide time for
development of long-term solutions and to
avoid acute social problems. Serious prejudice
may also be deemed to exist (d) by forgiveness
of government-held debt and grants to cover
debt repayment. Both Articles 5 and 6 dealing
with Adverse Effects and Serious Prejudice
respectively do not apply to subsidies
maintained on agricultural products, as
established in Article 13 of the Agreement on
Agriculture.

In order to ensure that determination of
serious prejudice does not lend itself to subjec-
tive judgements, detailed guidance is provided
on arriving at such a determination. Remcdics
are provided in Article 7 for consultation
among members, establishment of pancls and
other procedures in thc cvent of injury to do-
mestic industry, nullification or impairment or
serious prejudice.

Non-actionable  subsidies: Article 8
provides that subsidies which are not specific
(as defined in Article 2); specific subsidies for
industrial ~ research and  pre-competitive
development activities (subject to precise
conditions and tests set out in this Article);
assistance to “disadvantaged regions” (as
defined in the same Article) and assistance for
adaptation to “new environmental require-
ments” (again, as defined and as limited by
Article 8) are to be non-actionable, that is, not
subject to countervailing duties or other
remedial action. All these subsidy programmes
“shall be notified in advance of ..
implementation to the Committee ...” (Article
8, paragraph 8.3). This is a mandatory
provision: in the absence of notification a
programme otherwise falling within these
categories will be countervailable under United
States law. Moreover, under Article 9, if such

91 Annex 1V provides guidance for calculating the level of subsidies in terms of the provisions of Article 6, paragraph
6.1. The calculation shall be made in terms of the cost to the granting government.
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a “non-actionable”® programme is found (by
the Committee) to result in “serious adverse
effects to the domestic industry ... such as to
cause damage which would be difficult to repair
..., and the Committee’s recommendation for
modification of the programme at issue “is not
followed within 6 months”, the complaining
signatory will be authorized to “take appropri-
ate countermeasures” (which could be, if im-
ports are at issue, a countervailing duty). Only
experience will show whether this is a serious
limitation on the concept of “non-actionability”
set out in Article 8. The detailed provisions
regarding industrial research and pre-
competitive development subsidies, regional
aid, or aid for compliance with environmental
laws, appear to offer scope for adequate sub-
sidy programmes in these categories. [However,
the notification and consultation requirements
in paragraphs 3, 4 and 5 of Article 8 embody
the longstanding objective of one member that
subsidy programmes should be notified and
approved before implementation. It remains to
be seen, of course, whether, as a practical mat-
ter, signatories of the Agreement will try to
seek authority (under Articles 5, 6 and 7 of the
Code) for countermeasures against otherwise
“non-actionable” subsidies (i.e. subsidies that
have not been notified and approved) which do
not bear on imports (i.e. that are within the
scope of countervail). Subsidies that may bear
on exports to a third country are likely to at-
tract more concern than will import replace-
ment subsidies.

It is important to note that, under Article
3, the provisions on “non-actionable” subsidics
are to run for five years only, and are to be re-
viewed six months before the end of that pe-
riod. Pressures to eliminate this relief are
already in evidence.

The provisions of Article 28 “Existing
Programmes” are important: those that are in-
consistent with the new Agreement must be
notified within 90 days of the entry into force
of the WTO Agreement for that member coun-
try, the scope of such programmes must not be
extended, nor may the programmes be renewed
upon expiration, and they must be brought into
conformity with the Agreement within three
years. Until such programmes have been
brought into conformity with the Agreement
(including notification and approval) they will
presumably remain countervailable under

United States law. There will thus be an incen-
tive to bring regional aid, research and envi-
ronmental subsidies into conformity with the
criteria and conditions of Article 8, including,
of course, notification and approval, for all
programmes bearing on exports to the United
States.

Subsidies for “assistance to disadvantaged
regions”: It was noted above that the concept
of calculating whether or not regional aid
amounted to a “net” subsidy under United
States countervailing duty law, by deducting
from the gross amount of the subsidy the
additional costs incurred by the firm concerned,
had been expressly prohibited by the Senate in
its consideration of the 1979 Trade Act
(implementing the Tokyo Round Code). In the
new Agreement there is a different approach: a
non-actionable subsidy is defined by positive
criteria, such as per capita income, level of
employment, and so on. The earlier concept
of “netting out” the additional costs to the firms
involved was theoretically reasonable, but
detailed and difficult to apply. The new
provisions, although carefully and precisely
drafted, and “hedged” by Article 9 and by the
five-year period, have apparently proved
controversial in the United States.

»”

Track II: The term “track I1” was jargon
often used in the Tokyo Round to refer to the
procedures and remedies for injurious subsidies
other than those subject to the discipline of
countervail. Broadly speaking, experience since
then has demonstrated that these procedures
and associated remedies have provided no real
discipline compared to countervail, this
situation has been described above as an
“asymmetry”. The new Agreement gives more
precision to the “track I1” provision (Articles
5, 6 and 7), which, taken in conjunction with
the revised, reinforced dispute settlement
provisions (of the WTQO) and the surveillance
provisions of the Agreement (Articles 24, 25
and 26), may perhaps provide the basis of a
somewhat more effective system. This
“asymmetry” as between countervailable
subsidies and other subsidies might then be
reduced. Only experience will show how far
this is true.

Precision regarding subsidies causing
serious prejudice:  Article 6 defines “serious
prejudice to the interests of another Member”
by a series of fairly precise provisions: prejudice

92 In the draft list of proposed changes to United States law (as distributed to the House of Representatives Committee
on Ways and Means, 2 March 1994), this is noted. Inside US Trade, Washington D.C., 11 March 1994, p. 6.
Proposed amendment to Section 1671a of the US CVD law, Footnote 35 to Article 10 of the Agreement provides that
"...in the case of a subsidy referred to in paragraph 2 of Article 8, conferred pursuant to a programme which has not
been notified in accordance with paragraph 3 of Article 8, the provisions of Part 11 or V may be invoked, but such
subsidy shall be treated as non-actionable if it is found to conform to the standards set forth in paragraph 2 of Article

8.
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is “deemed to exist” if subsidization of a
product exceeds 5 per cent ad valorem
(paragraph 6.1(a)); if the subsidies are to cover
operating losses “sustained by an industry”
(6.1(b)); and if subsidies are to cover operating
losses of a single firm unless they are “non-
recurrent”. These will remain countervailable.
On the other hand, in regard to “track I1”, the
doctrine that there must be some “trade effect”
for a measure to be actionable under GATT is
reflected in Article 6, paragraph 6.3, which sets
out the effects that must be demonstrated for
“serious prejudice” to be found to exist. Seem-
ingly precise language is also used to elaborate
the notion of an “increase in the world market
share” as one of the effects constituting “serious
prejudice”. This language is not only new but
goes further than the guidance in the domestic
legislation of the United States.

Remedies: Countervail will remain as an
effective offsetting measure for import subsidies
that cause material injury to domestic
industries.  As for the rest, the procedures
(Article 7) provide for almost immediate
recourse to the Dispute Settlement Body
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(DSB), which, in the case relating to prohibited
subsidies, may be assisted by the Permanent
Group of Experts. At the end of the day, the
complaining party may be authorized to take
“countermeasures, commensurate with the
degree and nature of the adverse effects”.93

“Transformation into a market economy”:
Article 29 endorses a fairly broad exception for
countries in transition from a centrally planned
economy to a market economy: they may
“apply programmes and measures necessary for
such a transformation”. The meaning of this is
not entirely clear, however, particularly in view
of the precise provisions that follow (Article 29,
paragraph 29.2).  Such countries are not
immediately subject to the prohibition on
subsidies under Article 3; their obligation is to
phase out (or “bring into conformity”) subsidy
programmes Wwithin seven years; Article 4
(Remedies) will not apply; but countervail will
be applicable as will the remedies against
Adverse Effects and Serious Prejudice in
relation to actionable subsidies under Article 7,
except for subsidies in the form of direct
forgiveness of debt.

D. DiEerentiaI ;1;1d more favourable _t;'eatment of developing

Part VIII, Article 27, of the Agreement
deals with developing country members and
outlines the provisions for special and difleren-
tial treatment in favour of developing country
members. The preambular provision in Article
27, paragraph 27.1, is similar to Article 14.1 of
the Tokyo Code, in embodying the recognition
by members that subsidies may play an impor-
tant role in economic development programmes
of developing country members. An analysis
of the two Articles, if carried out merely by
comparing their provisions, could lead to the
conclusion that the Tokyo Round Code pro-
vided greater flexibility for developing countries
as regards the maintenance of subsidies for
economic development programmes. Article
14:5 of the Tokyo Round Code constituted a
“best endeavour” formulation, 1.e. that a devel-
oping country signatory should “endeavour to
enter into a commitment to reduce or eliminate
export subsidies when the use of such export
subsidies is inconsistent with its competitive

93 See chap. 1X.

countries

and development needs”. In practice, the flexi-
bility provided by this provision was rendered
ineflective, in part, through the provisions of
Article 19:9 of the Tokyo Round Code relating
to non-application of the Agreement, which, in
practice, means non-application of the material
injury test by the United States in applying
countervailing duties. In the years after the
conclusion of the Tokyo Round Code, the
United States sought and obtained bilateral
commitments for the phase-out and elimination
of particular subsidy practices which the devel-
oping country members, the new signatories to
the Code, claimed to have been instituted in
pursuance of economic development pro-
grammes.” In accordance with a commitment
under Article 14:5 that is being undertaken and
applied multilaterally in the Tokyo Round
Committee on Subsidies and Countervailing
Measures, developing country signatories of the
Code benefited from the provisions of Articles
14:6 and 14:8 to the effect that countermeas-

94 The following developing country signatories to the Code were known to have signed bilateral commitments (some
of which were notified to the Tokyo Round Subsidies Committee) in order to achieve the benefit of the injury test in

the United States or to be recognized as a party to the Code:

Brazil, Chile, Colombia, India, Indonesia, Israel,

Mexico, Pakistan, Philippines, Republic of Korea and Uruguay.




ures in pursuance of Parts I and VI of the
Code would not be instituted against such
countries.

The situation indicated above illustrates
that the flexibility available to developing
country signatories of the Tokyo Round Code
was, in practice, rather limited in scope owing
to the bilateral commitments extracted under
threat of non-application by one Code
signatory. Under the Uruguay Round Agree-
ment, the flexibility is delineated in more spe-
cific terms and all members are required to
apply the provisions on countervailing duties,
including the injury criterion. The special and
differential treatment in favour of developing
countries is predicated on specific and legally-
enforceable provisions for a special dispensa-
tion in their favour, including precise and
objective “graduation” criteria. The more sig-
nificant highlights of these are outlined below:

®  The two categories of developing country
members of the Agreement (referred to in
Annex VII): (a) least developed countries
designated as such by the United Nations,
which are members of the WTO, and (b)
a list of other countries, so long as their
GNP per capita remains less than $1,000
per annum (i.e. Bolivia, Cameroon, Congo,
Cote d’lvoire, Dominican Republic, Egypt,
Ghana, Guatemala, Guyana, India,
Indonesia, Kenya, Morocco, Nicaragua,
Nigeria, Pakistan, Philippines, Senegal, Sri
Lanka and Zimbabwe), are exempt from
the blanket prohibition in Article 3, para-
graph 3.1(a), which deals with subsidies
contingent, in law or in fact, upon export
performance, including those in the illus-
trative list in Annex I to the Agreement.
Other developing countries, 1.e. those not
listed in Annex VII, will be exempt from
this prohibition for a period of eight years
provided the subsidies are progressively
phased out during this period.?s In addi-
tion, the other prohibition contained in
Article 3, paragraph 3.1(b), regarding sub-
sidies contingent upon the use of domestic
over imported goods will not be applicable
to developing countries for five years and
for the least developed countries for a pe-
riod of eight years from the entry into
force of the WTO Agreement.
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¢  Developing country members will also be
required to phase out export subsidies for
products in which they have reached a
state of export competitiveness, defined as
a share of at least 3.25 per cent in world
trade of that product for two consecutive
calendar years.% Least developed countries
and other developing countries listed in
Annex VII are allowed flexibility to phase
out such subsidies over a period of eight
years while other developing countries
have to do so in two years. During the
periods in which they are permitted to ap-
ply otherwise prohibited subsidies, the
remedies provided for prohibited subsidies
in Article 4 will not apply; instead the
remedies in respect of serious prejudice in
Article 7 will be applicable. With respect
to “actionable” subsidies, there will be no
presumption of serious prejudice in respect
of subsidies granted by developing country
members so the existence of serious preju-
dice would have to be determined. Simi-
larly, such countries are entitled to
additional flexibility to phase out
actionable subsidies.??

A major innovation providing for special
and differential treatment in the Agreement is
that any countervailing investigation of a
product originating in a developing country
member will be terminated if it is determined
that the overall level of subsidies granted upon
the product in question does not exceed 2 per
cent of its value calculated on a per unit basis,
or the volume of the subsidized imports repres-
ents less than 4 per cent of the total imports of
the like product in the importing country, un-
less imports from developing country members
whose individual shares of total imports repre-
sent less than 4 per cent collectively account for
more than 9 per cent of total imports of the like
products in the importing Member. For devel-
oping countries which have phased out their
export subsidies within eight years and devel-
oping countries covered by Annex VII, the fig-
ure will be 3 per cent. It remains to be seen if
these thresholds will be meaningful and provide
developing countries with real relief in facing
countervail. On the other hand, the Agreement
codifies the practice of cumulative assessment
of injury, which had been opposed by develop-

95 There are also provisions for a Committee review of subsidies contingent in law or in fact upon export performance
to determine the necessity of maintaining these subsidies over and above this period.

96 A product is defined in Article 27,paragraph 27.6, as a section heading of the Harmonized System Nomenclature.

97 Article 27, paragraph 27.9, stipulates that: “Regarding actionable subsidies granted or maintained by a developing
country Member other than those referred to in paragraph 1 of Article 6, action may not be authorized or taken under
Article 7 unless nullification or impairment of tarifl concessions or other obligations under GATT 1994 is found to
exist as a result of such a subsidy, in such a way as to displace or impede imports of a like product of another Member
into the market of the subsidizing developing country Member or unless injury to a domestic industry in the market

of an importing Member occurs”.




98 Trade and Development Report, 1994 ( Supplement)

ing countries. To be “cumulated”, imports
must be less than de minimis.

An interesting feature relating to devel-
oping countries 1s that countervailing duties in
respect of actionable subsidies, provided for in
Part 111, will not apply to direct forgiveness of
debt or to subsidies to cover social costs when
these are granted within and directly to a
privatization programme of a developing coun-
try member, provided that both the programme

E. Annexes

The Annexes give precision to the obli-
gations and guidance with respect to the iden-
tification or calculation of the essential
concepts. The Illustrative List of Export Sub-
sidies in Annex [ contains new features which
go beyond the comparable list in the Tokyo
Round Code. Items (h) and (1) incorporate a
reference to inputs that “"are consumed in the
production of the exported product” instead of
“physically incorporated in the exported prod-
uct”.  Annex 1V, for example, sets out rules on
how to calculate the per unit ad valorem rate
of subsidization; Annex II “Guidelines on
Consumption of Inputs in the Production
Process” deals with subsidization by excessive
rebates of indirect taxes on inputs into exported
products. Annex Il addresses the issue of how
to determine whether a “substitution drawback
system” is an export subsidy. These technical

and the subsidies involved are granted for a
notified duration and that the programme re-
sults in eventual privatization of the enterprise
concerned. This appears likely to encourage
subsidization if it 1s linked to foreign direct in-
vestment in the context of privatization. The
stipulation that this would be for a limited pe-
riod and would be notified to the Committee
may act as a check against misuse of this pro-
vision.

annexes deal with matters that have been ex-
haustively discussed between the Tokyo Round
and the Uruguay Round and that fill the gaps
in the system that were evident when the Tokyo
Round negotiations had concluded. One “mus-
cellaneous” provision should be noted in Articie
21. In the new provisions on countervail it is
provided that a definitive duty “shall be termi-
nated” in five years (unless the authorities de-
termine that there may be a continuation or
recurrence of subsidization and injury). This
was a modest concession by countervailing
countries; however, for existing countervailing
measures it should be noted that the five-year
provision runs from the date the WTO enters
into force. In overall terms, however, the
Agreement applies to a larger number of coun-
tries and the disciplines are much stronger than
in the Tokyo Round Code.

F. Agriculture

Multilateral, bilateral and national prob-
lems generated by the use of trade-distorting
subsidies have been most intractable in the ag-
ricultural sector.  Subsidies on agricultural
production were seen as necessary to respond
to domestic socio-political considerations, and
to address the vulnerability of agriculture to
climatic conditions and other natural events.
However, enormous subsidies led to massive
surpluses, which in turn prompted the use of
export subsidies, and set off open-ended export
subsidy competition. This operated to the det-
riment of competitors in developing countries

in particular, which lacked the huge budgets of
the subsidizing agencies in the major developed
countries. Mounting budgetary expenditures
have now forced national authorities to review
their support policies. While some developing
countries importers of essential foodstuffs were
able to obtain them at low prices, subsidized
food imports often undermined the interests of
traditional agricultural producers, with serious
economic and social consequences in many de-
veloping countries.®® Operationally ineffective
rules and disciplines on agricultural subsidies
developed in previous multilateral negotiations

9 Under the Ministerial Decision on Measures Concerning the Possible Negative Effects of the Reform Programme on
Least Developed and on Net Food-Importing Developing Countries, it was agreed that appropriate mechanisms be
established to ensure that the results of the Uruguay Round on agriculture do not adversely affect the availability of
food aid at sufficient levels to meet food needs of developing countries.
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exacerbated the asymmetry between the
stringency of rules on agricultural and on in-
dustrial products. To reverse the privileged
treatment of agriculture in the multilateral
trading system, the Punta del Este Declaration
stated that the aims of the negotiations in-
cluded that of “improving the competitive en-
vironment by increasing discipline on the use
of all direct and indirect subsidies and other
measures affecting directly or indirectly agri-
cultural trade, including the phased reduction
of their negative effects and dealing with their
causes”.?® At the Mid-term Review Meeting at
Montreal in 1988, it was agreed that “the long-
term objective of the agricultural negotiations
is to establish a fair and market-oriented agri-
cultural trading system”1% and that this objec-
tive “is to provide for substantial progressive
reductions in agricultural support and pro-
tection sustained over an agreed period of time,
resulting in correcting and preventing re-
strictions and distortions in world agricultural
markets”.10! Thus, the Uruguay Round negoti-
ations have begun a process, through the
Agreement on Agriculture, of prompting and
supporting national adjustments of domestic
policies in the agricultural sector, some of
which had already been effected autonomously.

As noted elsewhere in this chapter, the
Agreement on Subsidies and Countervailing
Measures is interspersed with references to the
Agreement on Agriculture, to exclude agricul-
tural subsidies from the ambit of its disciplines.
First, the prohibition of certain subsidies, in-
cluding export subsidies, under Article 3 of the
Subsidies Agreement does not apply to agricul-
tural products. Second, the exhortation in Ar-
ticle 5 that no WTO member should cause
adverse effects to the interests of other mem-
bers does not apply to subsidies maintained on
agricultural products. Third, Article 6, which
appears to make the application of the notion
of “serious prejudice” more operationally
workable, does not apply to subsidies main-
tained on agricultural products. Fourth, the
remedies provided for in Article 7 are similarly
not applicable with respect to agricultural pro-
ducts. Fifth, Article 10 (Application of Article
VI of GATT 1994) states that countervailing
duties may only be imposed pursuant to inves-
tigations initiated and conducted in accordance

with the provisions of the Subsidies Agreement
and the Agreement on Agriculture.

The foregoing are restated in the Agree-
ment on Agriculture. Hence, the approach to
regulating the use of agricultural subsidies is
fundamentally different from that adopted in
the Agreement on Subsidies and Countervailing
Measures. Rather than compartmentalize the
use of subsidies - prohibited, actionable and
non-actionable - and prescribe avenues for re-
medial measures, the Agreement on Agriculture
basically adopted a commitments-oriented ap-
proach in the three areas of market access, do-
mestic support and export competition,
underpinned by rules essentially aimed at pro-
tecting the integrity of those commitments.
The results-oriented approach of the reform
programme launched by the Agreement on
Agriculture was probably the only viable way
to begin regulating the delicate connection be-
tween domestic agricultural policies and more
open trade policies. The reform programme
may rightfully be criticized as being less bold
than was contemplated in the draft FFinal Act
of December 1991, but it is nevertheless a good
beginning to the process of whittling away the
heritage left by the founders of the General
Agreement in constructing Article XVI thereof,
and to weaken the resistance to accepting more
meaningful changes pursued in the multilateral
trade negotiations.

Domestic support reduction commit-
ments, expressed and implemented in terms of
“Total Aggregate Measurement of Support”
(AMS) and “Annual and Final Bound Com-
mitment Levels”, were embodied as legally
binding in schedules of participants. According
to the modalities!®? for establishing such com-
mitments, the total AMS obtaining during
the base period 1986-1988 was to be reduced
by 20 per cent (13.3 per cent for developing
countries; least developed countries were not
required to make reduction commitments) over
a period of six years (10 years for developing
countries). As may be noted, the commitments
are not product specific. For example, the
Schedule of the United States includes a com-
mitment to reduce its total AMS from $23
billion to $19 billion; that of Japan from yen
4,800 billion to yen 3,900 billion; and that of

99 Uruguay Round: Papers on Selected Issues (UNCTAD/ITP/10), 1989, Annex 1, p. 374.

100 GATT document MTN.TNC/11, 21 April 1989, p. 9.
101 [hid.

102 See "Modalities for the establishment of specific binding commitments under the reform programme”, GATT docu-

ment MTN.GNG-MA /W24, 20 December 1993,

103 Calculated as the sum of the value of all Aggregate Measurements of Support and Equivalent Measurements of

Support.
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the EC from ECU 73 billion to ECU 6l
billion.104

Not all domestic support measures in
favour of agricultural producers were required
to be included in the calculation and reduction
of domestic support. Those included in the
“Green Box” of subsidies deemed to have “no,
or at most minimal, trade-distorting effects”
(Annex 2) were exempted from reduction com-
mitments.

Direct payments under production limit-
ing programmes (Article 6.5), which appear to
cover the United States “deficiency payments”
and the new compensation payments under the
reformed EC Common Agricultural Policy,
were also excluded, in addition to de minimis
product-specific and non-product specific
domestic support, defined as not exceeding 5
per cent of the value of total production of a
basic agricultural product and of total
agricultural production respectively. For
developing countries, the de minimis threshold
is 10 per cent.

Additional exemptions for developing
countries from reduction commitments cover
investment subsidies generally available to their
agriculture, agricultural input subsidies gener-
ally available to low-income or resource-poor
producers, and domestic support to producers
to encourage diversification out of illicit nar-
cotic crops. As the expression “generally
available” is not defined in the Agreement on
Agriculture, the provisions of Article 2
(Specificity) of the Subsidies Agreement may
be applicable to determine what are generally
available investment subsidies and input subsi-
dies. Special and differential treatment for de-
veloping countries was also recognized with
respect to the criteria for the application of
certain “Green Box” measures - public
stockholding for food security purposes and
domestic food aid (paragraphs 3 and 4 of An-
nex 2 of the Agreement on Agriculture).

Some of those exemptions were the result
of the intensive negotiations between the EC
and the United States after the presentation of
the draft Final Act, and in fact during the final
weeks of the Round (December 1993). These
bilateral negotiations resulted in the exemption
of two important subsidy programmes, as
noted above. Another outcome was that the
AMS commitments became global rather than
product specific, thus safeguarding the flexibil-
ity of WTO members to design their internal
agricultural support policies as they deem ap-
propriate. Fox example, they are not con-
strained from switching support from one
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agricultural product to another, or from vary-
ing cuts in support among different products,
as long as the global commitments reflected in
their individual schedules are respected.

Commitments limiting domestic supports
represent new obligations. The Uruguay
Round was the first occasion when such com-
mitments were made and incorporated in
GATT schedules in such a systematic and
transparent manner. Under GATT 1947, the
obligations on subsidies in general (which op-
erate to increase exports or to reduce imports)
are to notify them (Article XVI:1, first sen-
tence) and to discuss the possibility of limiting
them where they cause or threaten serious
prejudice to the interests of other contracting
parties (Article XVI:l, second sentence).
Compliance with the former obligation has
been somewhat unsatisfactory, while the latter
has been operationally unenforceable, espe-
cially in the case of agricultural products.

The reform programme to control do-
mestic supports under the Agreement on Agri-
culture is definitely an improvement over
current rules and disciplines. By securing the
commitments to limit domestic supports
through their incorporation in the schedules,
their enforcement by way of the improved
dispute-settlement system should not prove
controversial. Transparency of domestic sup-
ports would not be encumbered by the ex-
pression “which operate to increase exports or
to reduce imports”. Claims for “Green Box”
domestic supports and other exempted meas-
ures provided for in Article 6 of the Agreement
are notifiable (Article 18:3) and must be sub-
stantiated (Article 7:2(a)). The general disci-
plines on domestic support (Article 7) enhance
predictability in the sense that possible di-
rections of domestic support policies in the fu-
ture are more certain, e.g. the “Green Box”
supports, and the other exempted domestic
support policies mentioned in Article 6. Per-
haps quite significant is the discipline that a
WTO member shall not provide support to ag-
ricultural producers in excess of de minimis
thresholds where no total Aggregate
Measurement of Support (AMS) commitment
was registered in its Schedule (Article 7:2(b)).

As noted above, the reform programme
suffers from certain weaknesses. First, “direct
payments under production limiting pro-
grammes” were exempted from reduction com-
mitments. Thus, there is no impediment (except
perhaps the availability of resources) to WTO
members emulating such programmes already
in place in other members. Second, AMS
commitments are global rather than product

104 The EC has also made specific commitments with respect to subsidized production of oilseeds.
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specific, whose implications were noted above.
None the less, comfort can be taken in the fact
that in the post-Uruguay Round era maximum
limits for “intolerable” domestic supports have
been established, and that the next episode of
multilateral negotiations could further reduce
them. To the extent that there were no credible
multilateral controls on domestic supports in
the pre-Uruguay Round period, the new disci-
pline, however modest, is a step in the direction
of dismantling entrenched trade-distorting poli-
cies in the agricultural sector, while accommo-
dating the conflicting concerns and interests of
WTO members.

In contrast with the prohibition of the
use of export subsidies in the Subsidies Agree-
ment, the results-oricnted approach through
binding commitments was also employed for
agricultural export subsidies. Unlike the ap-
proach taken with respect to domestic support
(where the exempted measures were defined),
the Agreement on Agriculture indicates which
types of export subsidies are subject to re-
duction commitments (Article 9). Flence, those
measures which do not fall under Article 9 were
exempted from such commitments. Reduction
commitments apply to budgetary outlays (36
per cent by devcloped countries, and 24 per
cent by developing countries; least developed
countries were not required to make reduction
commitments), and to quantities benefiting
from such subsidies (21 per cent by developed
countries and 14 per cent by devcloping coun-
tries) during the base period of 1986-1990 (or
alternative base years of 1991-1992 with respect
to volumes of subsidized exports as provided
for in Annex 8 of the note by the Chairman of
the Negotiating Group on Market Access of
December 1993, which refers to modalities for
reduction commitments).!? These commit-
ments are also laid out in detail in the schedules
which specify the amounts and quantities for
each subsidized sector for each of the six years
covered by the implementation period (10 years
for developing countries). A significant feature
of the Agreement is the obligation that a WTO
member shall not provide export subsidies
(identified in Article 9) in respect of any agri-
cultural product not specified in section II of
Part IV of its schedule (Article 3:3).

Apart from the lower cuts and the longer
period for effecting their commitments, devel-
oping countries benefit from special and differ-
ential treatment by way of exemptions from
commitments to reduce export subsidies aimed
at reducing the cost of marketing exports, in-
cluding internal transportation and freight (Ar-
ticle 9:4).

105 GATT document MTN.GNG/MA;W;24, op. cit.

Commitments limiting export subsidiza-
tion also represent new obligations assumed
and incorporated in GATT schedules, system-
atically and transparently. In GATT 1947,
there is an exhortation that the use of subsidies
on exports of primary products should be
avoided and, if not avoided, such subsidies shall
not be applied to obtain a more than equitable
share of world export trade in a subsidized
product (Article XVI:3). This provision (as
well as its elaboration under the 1979 Subsidies
Code) had also been considered operationally
ineffective. The “equitable share” obligation is
widely regarded as a dead letter owing to the
difficulty of demonstrating that export subsi-
dies are the determining factor (greater than
any other factors) in increased market share or
market displacement. The reduction commit-
ments as specified in individual schedules plus
the obligation not to circumvent them are to
become the core obligations on agricultural ex-
port subsidies.

It may be noted that the product cover-
age of the Agreement is defined in Annex 1
thereto, which is more precise than the general
definition of primary products in Article XVI
of GATT 1947. The notes and supplementary
provisions to Article XVI state that for pur-
poscs of Section B of that Article, a “primary
product is understood to be any product of
farm, forest or fishery, or any mineral, in its
natural form or which has undergone such
processing as is customarily required to prepare
it for marketing in substantial volume in inter-
national trade”. Since fish and fishery products
and forestry products are excluded from Annex
1 of the Agreement on Agriculture, subsidiza-
tion of these sectors would presumably be gov-
erned by the Agreement on Subsidies and
Countervailing Measures.

The modalities for reduction commit-
ments specify the particular products or prod-
uct groups (if exports are subsidized) on which
the outlay and quantity commitment levels
should be established. These are: wheat and
wheat flour, coarse grains, rice, oilseeds, vege-
table oils, oilcakes, sugar, butter and butter oil,
skim milk powder, cheese, other milk products,
bovine meat, pigmeat, poultry meat,
sheepmeat, live animals, eggs, wine, fruit, vege-
tables, tobacco, and cotton. Scope was also
allowed for negotiating commitments on par-
ticular products within product groups.

Since the reduction commitments were
embodied in schedules of WTQO members, it
should not be inordinately difficult to enforce
them. To ensure the integrity of export subsidy
commitments, provisions to prevent their cir-




102 Trade and Development Report, 1994 (Supplement)

cumvention are stipulated in Article 10, the
most notable of which perhaps is the onus of
proof on a member to establish, in cases where
it 1s claimed that any quantity exported in ex-
cess of a reduction commitment level is not
subsidized, that no export subsidy, whether
listed in Article 9 or not, has been granted in
respect of the quantity of exports in question
(Article 10:3). Undertakings to develop inter-
nationally agreed disciplines on export credits,
export credit guarantees or insurance
programmes were envisaged in Article 10:2.
Presumably, these disciplines would be negoti-
ated under the auspices of the WTO, although
it is not certain whether this would, in fact, be
the case. There are many good grounds for
advocating that multilateral disciplines on the
above practices should be negotiated under the
aegis of the WTO.

The Agreement also entails, under the
provisions on circumvention (Article 10), obli-
gations for WTO members that are donors of
international food aid (paragraph 4) to ensure
that such aid (1) is provided “to the extent pos-
sible in fully grant form or on terms no less
concessional than those provided for in Article
IV of the Food Aid Convention 1986”; (ii) is
not tied directly or indirectly to commercial ex-
ports.

Additional disciplines governing the ap-
plication of export prohibitions and restrictions
on foodstuffs in conformity with Article X1:2(a)
of the General Agreement were stipulated in
Article 12 of the Agreement on Agriculture.
The new provisions were apparently a response
to the concerns expressed by several partic-
ipants during the negotiations regarding certain
export embargoes applied in the 1970s. Devel-
oping countries, other than net-food exporters
of specific foodstufls, are exempted from the
new disciplines.

The modalities for reduction commit-
ments mentioned in part that “commitments
may be negotiated to limit the scope of subsi-
dies on exports of agricultural products as re-
gards individual or regional markets. The
markets to which such commitments apply
shall be specified in the lists of commitments
on export competition”:1%  Unless commit-
ments were assumed in this regard and accord-
ingly reflected in the schedules, the Agreement
does not directly limit export subsidy practices
that target individual markets per se other than
generally to reduce outlays and quantities
available under reduction commitments. Thus
limitations on targeted export subsidy practices
or product scope are not governed by any
general guidelines under the reform pro-

106 See again GATT document MTN.GNG/MA/W,24.

gramme, but were left to be dealt with under
bilateral and plurilateral negotiations. There is
a danger that commitments not to subsidize
exports to individual markets would be
tantamount to carving the world market into
separate zones of influence and establishing
market-sharing.  On the other hand, the
Agreement deals with commitments to limit the
use of trade-distorting devices rather than
commitments not to export, although for
certain markets the two are synonymous.

Schedules of some major export-
subsidizing jurisdictions seen so far do not
specify commitments on export subsidies aimed
at individual or regional markets, presumably
because there were none. In any case, it 1S in-
teresting to note the annual consultations en-
visaged in paragraph 5 of Article 18 (Review
of the Implementation of Commitments) in the
Committee on Agriculture with respect to the
participation of WTO members “in the normal
growth of world trade in agricultural products
within the framework of the commitments on
export subsidies” under the Agreement on Ag-
riculture.

Article 13 of the Agreement (Due Re-
straint), termed the “peace clause,” insulates
agricultural subsidies, where the commitments
are respected, from the relevant “remedies”
available under the Subsidies Agreement.
However, countervailing duties may be applied
except against Annex 2 ("Green Box”) subsidies
(see box 12).

The exclusion of agricultural subsidies
from the disciplines and remedies mentioned
above obviously indicates that the period of
reform i1s a testing period for WTO members.
Moreover, the trading community is apparently
not ready to entertain the notion of banning
export subsidies on agricultural products, or to
apply the normative rules developed in the
Agreement on Subsidies and Countervailing
Measures to control trade-distorting forms of
domestic support in the agricultural sector.
However, they have agreed to continue negoti-
ations on reform one year before the end of the
implementation period.

At the very least, the Agreement on Ag-
riculture offers the prospect of truly effective
multilateral control of domestic support and
export subsidies. Against the backdrop of the
huge budgetary costs of supporting the agri-
cultural sector and the endemic distortions in
multilateral trade, participants have gathered
the various national reforms already taking
place unilaterally into a reinforced contractual
framework. This would prevent a return to old
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Box 12

‘PEACE CLAUSE® PROVISIONS

Domestic support measures exempted [rom reduction commitments (‘Greent Box').

¢  Non-actionable for purposes of countervailing duties.

¢ Exemp! from actions based on Article XVI of GATT 1994 and Part [II of the Subsidies
Agreement.

a Exempt from actions based on non-violation nullification or impairment of the benefits of
tariff concessions in the sense of Amicle XXIIL: 1(b) of GATT 1994.

Domestic support measures subject to reduction commitments; other exempted subsidies, such
as direct payments conforming to requirements of Article 6:5; de minimis domestic support levels:

e Exempt from the imposition of countervailing: duties unless injury or threat thereof is
determined in accordance with Article VI of GATT 1994 and Part V of the Subsidies
Agreement.

e  Exempt from actions based on Article XVI:l of GATT 1994 or Articles 5 and 6 of the
Subsidies Agreement, provided that such measures do not grant support to a specific
commodity 1 excess of thal decided during the 1992 marketing year.

K Exempt from actions based on non-violation nullification or impairment of the benefits of
tariff conecessions tn the sense of Article XXIIL:1(b) of GATT 1994, provided that such
measures do not grant support 1o a specific commodity in excess of that decided during the

1992 marketing year.

Export subsidies in conformity with Part V of the Agreement on Agriculture:

¢  Subject 10 countervailing duties only upon a determination of injury or threat thereof.
* Exemp! from actions based on Article XVI of GATT 1994 or Articles 3, 5 and 6 of the

Subsidies Agreement

habits and ensure the emergence of improved
opportunities for the naturally efficient pro-
ducers and traders.

Had the normative rcfinements of Article
XVI:1 and Article XVI:3 of the General
Agreement as they apply to agriculture been
negotiated in the Uruguay Round, they would
have become mired in hopelessly ineffectual

In anticipation of the negotiation of spe-
cific multilateral rules on trade in civil aircraft,
certain provisions of the Agreement on Subsi-
dies do not apply to this sector. Two of the
criteria for the assumption of the existence of
serious prejudice, the 5 per cent ad valorem
threshold (Article 6:1(a)), and the forgiveness
of government-held debt (Article 6:1(d)), do not
apply fully to civil aircraft nor to the provision
on the “non-actionability” of assistance for re-
search activities (Article 8:2(a)). Renegoti-

G. Other sectoral exceptions

improvements. The reduction commitments on
domestic support and on export subsidies, as
reflected in individual schedules - even when
prompted by autonomous actions owing to the
growing budgetary difficulties of some partic-
ipants - have been locked in, to be available as
possible inputs for use in the next episode of
multilateral ncgotiations on agriculture under
the auspices of the World Trade Organization.

ations of the Agreement on Civil Aircraft,
which will be included in Annex 4 of the WTO
Agreement are continuing with the objective of
incorporating the results of bilateral negoti-
ations between the United States and the EC.

Furthermore, the Multilateral Steel
Agreement on which negotiations are continu-
ing, 1s expected to include more stringent disci-
plincs on subsidies than those of the Agreement
on Subsidies and Countervailing Measures.
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H. Conclusions

The first conclusion that emerges from a
preliminary analysis of the Agreement is that
some of the more contentious issues in relation
to subsidies have been, or will possibly continue
to be, negotiated outside the scope of the
Agreement. Mention has already been made
that some of the provisions related to prohib-
ited and actionable subsidies - including their
adverse effects, the serious prejudice they may
cause, and the remedies to deal with them -
may not apply to steel, agriculture and civil
aircraft, or may eventually apply to them in a
different manner. The specific provisions of the
Agreement on Agriculture and its Article 13, in
respect of actionable subsidies, will apply to
agricultural products. As regards the parallel
negotiations on a Multilateral Steel Agreement
and an Agreement on Trade in Civil Aircraft,
it is not yet clear whether multilaterally negoti-
ated instruments will emerge or whether the
text of the Agreement on Subsidies and
Countervailing Measures will finally apply,
with some modifications, to trade in these two
sectors.

To the extent that the Agreement
strengthens the capacity of governments to re-
sist demands for subsidization in terms of
practices which have been clearly prohibited,
the operation of the Agreement will obviously
be beneficial for the multilateral trading system.
Similarly, the fact that other subsidies have
been categorized as permissible, but actionable,
with comprehensive guidance on determination
of adverse effects and serious prejudice, to-
gether with detailed remedies for these, may
also inject a degree of predictability into inter-
national trade in so far as governmental use of
such subsidies i1s concerned.

In overall terms, the approach of the new
Agreement is to give members three years to
bring existing programmes into conformity
with its provisions. During this period, mem-
bers would not be subject to the provisions of
Part II of the Agreement, which deals with
prohibited subsidies and the remedies for them.
It could be argued that this three-year period
would in fact imply a continuation of the status
quo prevailing before the establishment of the
WTO. And yet, considering the extremely dif-
ficult situation obtaining in the area of subsi-
dies in international trade, and the natural
reluctance of governments to take on vested
interests which subsidies inevitably create, it is,

in effect, a clear and positive step forward.
Similarly, the flexibility given to developing
countries, 1.e. other than the countries listed in
Annex VII, would be exempt from the blanket
prohibition on certain categories of subsidies
for a period of eight years. In respect of subsi-
dies contingent upon the use of domestic over
imported goods, they have flexibility for five
years and least developed countries would have
such flexibility for eight years.

The implementation of the Agreement
would be entrusted to a Committee on Subsi-
dies and Countervailing Measures. A new in-
stitutional feature is to the establishment of a
Permanent Group of Experts (PGE), composed
of five independent persons, who are highly
qualified in the fields of subsidies and trade re-
lations. It is not yet clear exactly what role the
PGE would be required to play, although Arti-
cle 4.5 stipulates that it would be called upon
to assist panels in determining whether a par-
ticular measure is a prohibited subsidy.

The Agreement contains provisions relat-
ing to remedies against prohibited and
actionable subsidies and non-actionable subsi-
dies, which are graded in terms of time con-
straints. In the Dispute Settlement Body
(DSB), the membership of which will replicate
the membership of the General Council of the
WTO and of the Trade Policy Review Body,
there 1s a certain automaticity in the operation
of the dispute settlement procedures, and the
establishment of the panels. In the case of
prohibited subsidies, the DSB would be re-
quired to establish a panel if reference is made
to it within 30 days, unless the DSB decides by
consensus not to do so. The panel would be
required to submit its report within 90 days.
On receipt of the panel report the DSB is re-
quired to adopt the report within 30 days, un-
less one of the parties to the dispute formally
notifies it of its decision to appeal to the Ap-
pellate Body. These time-limits are more flexi-
ble in the case of remedies against actionable
subsidies, the periods noted above being ex-
tended to 60 days for a mutually agreed sol-
ution, 120 days for the panel to issue its
findings and 60 days for the Appellate Body.
In order to ensure that the dispute settlement
process is not derailed the DSB would be re-
quired to accept the decision of the Appellate
Body, unless the DSB decides by consensus not
to adopt the appellate report.




The provisions of the Understanding on
Rules and Procedures Governing the Settle-
ment of Disputes, in so far as they provide for
automaticity for the establishment of panels,
and the adoption of a decision, through the
Appellate Body mechanism, as to whether the
report of the panel is to be accepted or not, will
hopefully eliminate the difficulties that arose in
the implementation of the Tokyo Round Code,
when whichever party to the dispute was ad-
versely affected by the panel’s findings could
block the report unilaterally. The procedures
now require a decision not to adopt the panel
or Appellate Body report to be taken by con-
sensus. The practical effect will be to impart
greater certainty to the procedure for adoption
of panel reports, and curb the tendency to off-
set adverse findings against other trade conces-
sions.

In the final analysis, the successful im-
plementation of the Agreement will depend on
the collective will of its members. To the extent
that the Agreement ollers a comprehensive de-
finition and categorization of subsidics, to-
gether with dectailed remedies, should enforce
greater discipline on the use of subsidies with
the resultant benefits to international trade.
The Agreement similarly provides for more de-
tailed provisions than its predecessor in respect
of initiation of countervailing duty investi-
gations, calculation of the amount of subsidy
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in terms of benefit to the recipient, and defi-
nition of injury to a domestic industry or
undertakings. Some of the issues that were not
negotiated during the Uruguay Round, on
which the provisions of the new Agreement
carry over the texts of the previous Tokyo
Round agreements as regards actions which
governments might take indirectly, particularly
the levy and collection of countervailing duties,
are likely to encourage governments to resort
to dispute settlement with a view to testing
them and seeking panel rulings to enforce their
respective positions.

As explained above, the negotiations on
this issue have been closely focused on the
United States, both as a demandeur with re-
spect to subsidies and as the main user of
countervailing duties. While the United States
1s still the principal user, with 42 cases initiated
in 1992-1993 (followed by Australia with 12),
many developing countries, with the liberali-
zation of their import regimes, consider them-
selves to be particularly vulnerable to
subsidized imports and are introducing
countervailing duty laws. It is possible that
developed countries will challenge the applica-
tion of countervailing duties by developing
countries, inrer alia, on procedural grounds (as
in the EC-Brazil case)!” with a view to
discouraging them from resorting to this
mechanism.=

107 Brazil’s countervailing duty proceeding concerning imports of milk powder from the EC. See GATT, "Status of work
in panels and implementation of panel reports - Report by the Director-General” (C/188), 10 June 1994.
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A. Background of the MFA and its impact

The textiles and clothing sector has
served as the engine of growth for many devel-
oping countries, accounting for nearly 45 per
cent of the developed market-economy coun-
tries” imports from the developing countries
(see charts 1 and 2). The shares of textiles and
clothing in total manufacturing value added
and employment in the developing countries
are substantial. Their combined share in value
added varies between 15 and 30 per cent and in
employment between 20 and 40 per cent for the
majority of developing countries.!®® Since the
early 1960s, when developing countries began
to acquire comparative advantages in the tex-
tiles and clothing sector, developed countries
sought a special arrangement which would per-
mit them to escape certain GATT obligations!?
and to negotiate quantitative restraint arrange-
ments on a discriminatory basis. By alleging
that imports from “low-cost” suppliers were
likely to cause “market disruption” to their do-
mestic industries, the developed countries ob-
tained an agreement to treat textiles and
clothing as exceptions from the GATT rules
and to allow them to impose import restrictions
on a selective basis. This agreement was first
known as the Short-Term Cotton Arrangement
in 1961, then as the Long-Term Cotton Ar-
rangement in 1962, and eventually as the Ar-
rangement Regarding International Trade in

Textiles in 1974, or the Multi-Fibre Arrange-
ment (MFA) for short.

The MFA sets the terms and conditions
to govern the imposition of quantitative re-
strictions on textile and clothing exports of de-
veloping countries, either through negotiations
of bilateral agreements or on a unilateral basis,
The terms of such bilateral agreements and/or
unilateral measures are notified to the Textiles
Surveillance Body (TSB). The role of this body
i1s to ensure that the obligations in the MFA
regarding such arrangements are respected.
Under the MFA, the bilateral agreements ne-
gotiated between importing and exporting
countries contain provisions relating to the
products traded (e.g. volumes of trade to which
annual growth rates are applied), but they differ
in detailed terms according to the products
covered and countries concerned. Developed
countries, under the MFA, chose not to impose
restrictions on imports from other developed
countries,'® with the exception of Japan.
Many do, however, apply relatively high tariffs
on textile products.

Since the inception of the MFA, succes-
sive negotiations for its extension have contin-
ually increased its product and country
coverage and intensified its discriminatory
character. Over the years the implementation

108 See Ying-Pik Choi, Hwa Soo Chung and Nicolas Marian, The Multi-Fibre Arrangement in Theory and Practice
(London and Dover, New Hampshire: Frances Pinter (Publishers) Ltd., 1983), pp. 60-61.

109 Article XIX of GATT requires that all safeguard actions should be non-discriminatory in application and temporary
in duration, and it provides the right to equivalent compensation for the loss of market suffered by the affected parties.

110 Sometimes, however, developed countries do take actions against each other outside the MFA. For example, during
the period 1980 to 1983 the EC initiated three anti-dumping actions against exports of textiles from the United States.
Two resulted in the imposition of a definitive duty, and one in a finding of no dumping.
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of the MFA has diverged from the original
spirit and aims of the Arrangement. The 1986
Protocol of Extension has made the MFA more
restrictive in several important respects, espe-
cially with regard to enlarged fibre coverage.
The regime began with restraints on cotton
textiles and eventually extended its coverage to
synthetic fibres and wool. With the renewal of
the MFA 1n 1986 its application was finally
extended to all vegetable fibres and silk blends.
Consequently all fibres, with only a few ex-
ceptions, are covered by the MFA. It permits
importing countries to apply import restrictions
even on products in which there 1s no domestic
production.  Developing exporting countries
accepted this extension under strong pressure
from developed countries.!!! On 9 December
1993, the MFA was further extended for an-
other year from 1 January to 31 December
1994, As of 24 November 1993, the MFA had
44 signatories.!’? For the bilateral restraint
agreements under the MIFA as of 31 December
1993 see table 7.

With every extension of the MFA 113 re-
straints were intensified and the country and
product coverage was enlarged.  Bilateral
agreements concluded under the MFA have
become increasingly restrictive. The importing
countries have also tended to resort to addi-
tional restrictive measures despite the quota
restrictions in operation under the existing Ar-
rangement.!™ Increased usage of several new
MFA measures tends to further erode the trust
which developing countries had originally
placed in the MFA.115

Although in recent years exports of de-
veloping countries to developed countries have
been increasing, the adverse impact of the
MFA on the exports of the developing coun-
tries should not be discounted. Without the
MFA, exports of textiles and clothing from de-
veloping to developed countries would be
greater. A number of studies have found the

decline in export opportunities from the MFA
to be substantial for developing countries. For
example, it is estimated in a study by the
United States International Trade Commission
that the value of exports of currently con-
strained suppliers to the United States market
would rise by 20.5 per cent for textiles and 36.5
per cent for clothing, or an average of 35 per
cent in both product groups.!¢ Another recent
study estimated that, without the MFA, ex-
ports from MFA exporters to MFA importers
would increase by 26 per cent for clothing and
10 per cent for textiles.!!”

Chart 1
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11t See Madhavi Majmudar, “The Mulii-Fibre Arrangement (MFA 1V) 1986-1991: A move towards a liberalized sys-

tem?”, Journal of World Trade, April 1988.

112 These included Argentina, Austria, Bangladesh, Brazil, Canada, China, Colombia, Costa Rica, Czech Republic,
Dominican Republic, EC, Egypt, El Salvador, Fiji, Finland, Guatemala, Honduras, Hong Kong, Hungary, India,
Indonesia, Jamaica, Japan, Lesotho, Macau, Malaysia, Mexico, Norway, Pakistan, Panama, Paraguay, Peru,
Philippines, Poland, Republic of Korea, Romania, Singapore, Slovak Republic, Sri Lanka, Switzerland, Thailand,
Turkey, United States and Uruguay. See GATT document COM.TEX/75/Rev. 1, 26 November 1993.

113 With the exception of the last three extensions which were initiated to coincide with the conclusion of the Round.

114 According to the UNCTAD Trade and Development Report, 1988 (United Nations publication, Sales No.
1988.11.D.8), 1989, about one half of the imports of textiles and clothing into the developed countries are subject to

NTMs, both within and outside the MFA; in fact, for this sector the ratio of imports into major developed countries
from the developing countries covered by NTMs exceeds 70 per cent.

115 See the Chairman’s summing up of the meeting of the International Textiles and Clothing Bureau held in Macau on

1-4 September 1987.

116 See USITC, "The economic effects of significant U.S. import restraints”, ITC Publication 2222, October 1989.

117 See Y. Yang, "The impact of MFA phasing out on world clothing and textile markets”, National Centre for Devel-
opment Studies, Australian National University, Canberra, Australia (1993) (forthcoming in Journal of Development

Studies).
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Since the difficulties of the textile and
clothing industries of the developed countries
are largely structural, one of the basic objec-
tives of the MFA was to provide a ‘breathing
space’ for these industries to adjust to interna-
tional shifts of comparative advantage. In spite
of the long years of protection, employment

Agreement on Textiles and Clothing 109

has continued to decline. The employment
problem which developed countries used to
justify protection cannot be resolved by this
method alone. Employment in textiles and
clothing has been declining, mainly due to pro-
ductivity increases reflecting the substitution of
machines for labour through automation,
computerization and other labour-saving de-
vices. The MFA has helped to stabilize pro-
duction levels in most developed importing
countries. The industry has also benefited from
heavy capital investment of a labour-saving
nature. The loss of employment as a result of
this and of technological developments has
nevertheless continued. Even if the domestic
industry maintains its share of the market, the
declining trend of employment will persist,
spurred on in some countries by high wages in
the textile industry. As a result, the MFA is
increasingly becoming a regime for protecting
machines rather than jobs.

The MFA also has adverse eflfects on
consumer prices and expenditure in the devel-
oped countries. Such effects have been amply
described in studies by such bodies as the
World Bank and OECD. According to the
World Development Report 1987,M8  the
protection of textiles and clothing in the United
States cost the consumer many billions of
dollars. A study by OECD!? indicated that the
burden of protection in textiles and clothing fell
most heavily on the lower-income households
of the OECD region, in which clothing
accounted for a larger share of their
consumption expenditure. Another study has
calculated that protecting the Canadian
clothing industry cost lower-income households
four times as much as higher-income
households. For the United States, according
to the Economic Report of the President
(1988),129 the protection of textiles and clothing
costs between $200 and $400 a year per
household.

The introduction of the concept of “mar-
ket disruption” paved the way for an
institutionalized derogation from the funda-
mental principles and rules of the General
Agreement, thus creating an imbalance of
rights and obligations. Its perpetuation and
proliferation have disrupted the autonomous
processes of structural adjustment, which are
essential to maintain the equilibrium of a
healthy world economy. Past experience has
shown that certain important provisions of the
MFA concerning structural adjustment and the

118 World Bank, World Development Report 1987 (Washington, D.C., 1987).

119 OECD, Costs and Benefits of Protection (Paris, 1985).

120 See Economic Report of the President, transmitted to the United States Congress, February 1988.
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BILATERAL MFA RESTRAINT AGREEMENTS IN FORCE ON 31 DECEMBER 1993
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a Including the Slovak Republic, as a result of the conversion of the previous agreement with the former
Czech and Slovak Federal Republic into two agreements.

need to avoid proliferation have been disre-
garded in its implementation,2! and that the
perpetuation of restraints has disrupted auton-
omous industrial adjustment. Voluntary export
restraints such as those inherent in the MFA
have been extended to the areas of steel, auto-

mobiles, consumer electronics, footwear, metal
products, wood products, machine tools and
semiconductors. In this sense, the integration
of this sector into GATT 1994 has a profound
significance for the multilateral trading
system.122

121 Article 1:4 of the MFA provides that: "Actions taken under this Arrangement shall not interrupt or discourage the

autonomous industrial adjustment process of participating countries.

Furthermore, actions taken under this Ar-

rangement should be accompanied by the pursuit of appropriate economic and social policies, in a manner consistent
with national laws and systems, required by changes in the pattern of trade in textiles and in the comparative advan-
tage of participating countries, which policies would encourage businesses which are less compelitive internationally
to move progressively into more viable lines of production or into other sectors of the economy and provide increased
access to their markets for textile products from developing countries.” For its part, Article 1:7 states the following:
“The participating countries recognize that, since measures taken under this Arrangement are intended to deal with
the special problems of textile products, such measures should be considered as exceptional, and not lending them-

selves to application in other fields”.

122 See Xiaobing Tang, "Textiles and the Uruguay Round of Multilateral Trade Negotiations”, Journal of World Trade,

Vol. 23, No. 3, June 1989, pp. 54-56.
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B. Textiles and clothing and the multilateral trade negotiations

1. Textiles and clothing in the
previous GATT Rounds

Owing to the persistent protectionist
pressures from the textile and clothing indus-
tries in the developed countries, the previous
rounds of GATT multilateral trade negotiations
had done little to liberalize trade in the textile
sector.’23 While each of the GATT rounds led
to trade liberalization in products of major ex-
port interest to the developed countries, trade
in textiles and clothing, a sector of increasing
export interest to the developing countries,
evolved in the opposite direction. During the
Dillon Round, the Short-Term Arrangement
(STA) came into being. This subsequently
evolved into the Long-Term Arrangement
(LTA). Both these covered cotton textiles only.
During the Kennedy Round the importing
countries made attempts to extend the coverage
to wool and man-made fibres. This led to the
negotiation of the Mulu-Fibre Arrangement
(MFA) prior to the launching of the Tokyo
Round.

During the Kennedy and Tokyo Rounds,
in anticipation of increasing competition from
the developing countries, political pressures
built up in the United States and the European
Communities (EC) against any possible liber-
alization of trade barriers in the textiles sector.
In fact, commitments on the part of the United
States Administration to ensure that the LTA
and MFA would be extended were precondi-
tions for the granting of negotiating authority
by the United States Congress for the each of
these Rounds, in turn. While developing
countries pressed hard for the removal or re-
duction of such barriers in this sector of par-
ticular export interest to them, the result was
only minimal liberalization in respect of quan-
titative restrictions and tariffs.124

2. Textiles and clothing and the 1982
Ministerial Meeting

In view of their unhappy experience with
the 1977 Protocol of Extension of the MFA
and the retention clauses, which facilitated the
loosening of MFA disciplines such as ‘good-
will’, “exceptional cases” and “anti-surge’ in the
1981 Protocol of Extension, in 1982 the devel-
oping countries worked together to ensure that
the “textiles issue” was addressed at the 1982
Ministerial Meeting. The proposal by the de-
veloping countries, which was substantially di-
luted by the developed countries in the course
of negotiation, was finally included in the
GATT Ministerial Declaration of 1982 and its
work programme.125

Pursuant to these decisions, a Working
Party on Textiles and Clothing was established
and three broad options were identified.!26
However, owing to the divergent views among
the participants, it was not possible to reach a
consensus recommendation on any particular
option. Developed countries contended that
progress towards further trade liberalization
was a responsibility shared by all participants.
Developing countries stated that only those
countries that were maintaining restrictions in-
consistent with GATT provisions had the re-
sponsibility for liberalizing such measures,
which should not be borne by the victims of
discriminatory restrictions on their exports.

The GATT Working Party on Textiles
and Clothing therefore confined its work to
identifying three options for possible liberali-
zation of trade in this sector, and failed to move
on to a fuller examination of the consequences
of phasing out restrictions or of the continua-

123 For details, see Thomas B. Curtis and John Robert Vastine, Jr, The Kennedy Round and the Future of American Trade
(New York: F.A. Praeger, 1971), and UNCTAD, "Assessment of the results of the multilateral trade negotiations”

(TD;/B/778/Rev. 1), 1982.

124 For example, a special provision or the so-called "snapbook clause” was incorporated into the United States Trade
Agreement Act of 1979 for the implementation of the Tokyo Round results as Section 504. This Section called simply
for the restoration of textiles and apparel tariffs to the level which existed on 1 January 1975 if the MFA was not re-
newed. See Public Law 96-39, 93 Stat. 189 (16 July 1979).

125 GATT document L;5424, 29 November 1982.

126 (A) Full application of GATT provisions with a movement towards liberalization; (B) full application of GATT pro-
visions as envisaged in Option A, combined with liberalization of trade measures irrespective of their GATT con-
formity; and (C) liberalization under existing frameworks. See GATT Activities 19835.
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tion of restrictions under the existing regime.
As a result, the 1982 Ministerial Meeting had
no visible impact on the containment of
protectionist trends in the United States even
though demand for textiles expanded rapidly
from 1983 onwards. Restrictions and addi-
tional measures proliferated rapidly, and efforts
to work out constructive modalities for liber-
alization were thwarted.

3. Negotiations on textiles and clothing
in the Uruguay Round

(a) Negotiating mandate

Attributed to the efforts of the developing
countries, the Punta del Este Ministerial Dec-
laration included a special negotiating mandate
for the textiles and clothing sector as follows:127

Negotiations in the area of textiles and cloth-
ing shall aim to formulate modalities that
would permit the eventual integretation of
this sector into GATT on the basis of
strengthened GATT rules and disciplines,
thereby also contributing to the objective of
further liberalization of trade.

Thus, for the first time the textiles and clothing
sector was specifically included as a subject in
the multilateral trade negotiations, and the ob-
jectives of liberalizing trade in this sector and
of reintegrating it into the GATT system were
recognized by all participants in the Uruguay
Round. Although the mandate was ambig-
uously formulated, this is in sharp contrast to
earlier GATT Rounds in which the textiles and
clothing sector was dealt with before the nego-
tiations began or else parallel to the Rounds,
though certain reductions in textiles and cloth-
ing tariffs were negotiated.

127 GATT document MIN.DEC, 20 September 1986.

(b) Negotiating process

In February 1987, a Negotiating Group
on Textiles and Clothing (NGTC) was estab-
lished to examine techniques and modalities for
integration on the basis of proposals submitted
by the participants,!28 with a view to complet-
ing such an examination by the Mid-Term Re-
view to be held at Montreal at the end of
1988.122 However, it proved impossible to con-
clude the examination before the Mid-Term
Review, and the NGTC was unable to agree on
a consensus text for consideration by the
Ministers before the Montreal meeting. 130

At the Montreal Ministerial Meeting in
December 1988, textiles and clothing consti-
tuted one of the four key issues on which no
agreement was reached. The participating
countries decided that the problems in these
four areas should be resolved in Geneva and in
the meantime the negotiations in the other
areas would remain frozen.!3!

In April 1989, the Trade Negotiations
Committee (TNC) recognized the importance
of the textile sector and its key role in the
Uruguay Round, and agreed that the modalities
for the integration of the textiles and clothing
sector into GATT should cover the phase-out
of the MFA and other GATT-inconsistent re-
strictions. The modalities should also include
the time-span and the progressive character of
the integration process, which should com-
mence after the conclusion of the Round, and
deal with the question of special treatment for
the least developed countries. The TNC invited
participants to put forward additional pro-
posals not later than 30 June 1989.132

The Mid-Term decision of the TNC in
April 1989 was of particular importance since
it implied a commitment on all sides to achieve

128 See GA'T'T document MTN.GNG:NG4/1, 24 February 1987.
129 See GATT document MTN.GNG/NG4:5, 15 December 1987.
130 For details, see GATT, "News of the Uruguay Round of MTNs” (NUR 023), 14 December 1988.

131 The developing textile-exporting countries insisted on a freeze on further import restrictions under the MFA 1V, an
agreement to negotiate the winding down of the MFA, with the process starting upon the expiry of the MFA 1V, and
a time-frame set for the end of this process and intergration of the sector into GATT. The EC, with the support of
other developed textile-importing countries, insisted on a commitment by developing countries regarding trade liber-
alization in this sector and linkage with other issues, such as enhanced intellectual property rights protection. As no
agreement was reached by the Ministers at Montreal, textiles and clothing together with other three other issues, i.e.
agriculture, safeguards and TRIPs, would require further negotiation. It appeared from the failure of the Ministers
to achieve a consensus on textiles and clothing at Montreal that some developed countries, namely the United States

and the EC, still lacked the political will to negotiate.

See Xiaobing Tang, op. cit., p. 64; GATT documents

MTN.GNG/NG4,W;10 of 15 February 1988, MTN.GNG/NG4/W/11 of 27 April 1988, MTN.GNG/NG4;W/12 of

24 May 1988, MTN.GNG/NG4/W/15 of 17 June

1988, MTN.GNG/NG4/W /21

of 28 September 1988,

MTN.GNG;/NG4:/11 of 11 November 1988, and MTN.TNC/7(MIN) of 9 December 1988.

132 See GATT document MTN.TNC/11, 21 April 1989.




integration into GATT after the expiry of the
MFA in 1991. It also reflected the desire of all
participants that the process of integration
should be gradual and progressive. It was ac-
cepted that the MFA would be succeeded by a
transition period that would ensure the
achievement of full integration by the time it
came to an end.

The TNC decided in July 1989 that na-
tional positions should be tabled and discussed
before the end of the year. Intensive negoti-
ations to bridge the outstanding differences
should begin in January 1990. However, the
negotiations could not take place in the first
half of 1990 because of the basic difference in
the approaches of the participants. Most of
them were in favour of an MFA-based ap-
proach,!3 but Canada and the United States
insisted on the substitution of global quotas for
the existing restrictions at the beginning of the
transition period.! This disparity prevented
the NGTC from developing a framework for
the transition period before the summer
break.135

The actual negotiations began after the
1990 summer break on the basis of a text pre-
pared by the Chairman of the NGTC on his
own responsibility.136 The principal issues in the
negotiations on textiles and clothing were
product coverage during the transition period,
the phase-out of the MFA restrictions, the
procedures for transitional saleguards and the
application of strengthened GATT rules and
disciplines.
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At the end of 1990, the negotiations
gathered pace after the United States indicated
its willingness to proceed on the basis of the
MFA approach.137 At the Brussels Ministerial
Meeting in December 1990, the Chairman'’s
text was the basis of discussion. However, the
negotiations on textiles and clothing ended in
an impasse. They were resumed the following
year, but wide differences still remained on the
central problem of the so-called “economic
package”, consisting of the product coverage
of the agreement, the percentage for the inte-
gration of products in stages, increases in the
growth rates for products not yet integrated
and the duration of the agreement.!38

In order to break the stalemate, the
Director-General of the GATT, on 20 Decem-
ber 1991 exercised his best judgement and ar-
bitrated on the outstanding issues by
introducing a text of the agreement on textiles
and clothing as part of the package of the so-
called “Dunkel Draft” of the Final Act em-
bodying the results of the Uruguay Round.1¥
Apart from codifying the agreements reached
early in the negotiating process, the Dunkel
text on textiles and clothing resolved the out-
standing issues such as the duration of the
transition period, growth rates to be applied to
existing and new quotas, transitional safe-
guards, and the relationship of the transition
process with the strengthened GATT rules.140

The domestic protectionist pressures
continued during the course ol the negotiations
and even after the conclusion of the Uruguay
Round.t#! On the eve of the final deadline for

133

134

135
136

See GATT documents MTN.GNG/NG4:W/23 of 8 June 1989 (ITCB proposal); MTN.GNG/NG4 W/28 of 13 Oc-
tober 1989 (India’s proposal); MTN.GNG/NG4,W /24 of 20 July 1989, MTN.GNG ‘NG4,/W 36 of 2 February 1990,
MTN.GNG,NG4'W/40 of 5 March 1990 and MTN.GNG7NG4/W:51 of 12 June 1990 (EC proposals),
MTN.GNG NG4;W,35 of 1 February 1990, MTN.GNG/NG4;/W/48 of 14 May 1990 and MTN.GNG/NG4,/W /54
of 14 June 1990 (Japan's proposals).

See GATT documents MTN.GNG/NG4: W27 of 25 September 1989 and MTN.GNG'NG4 W42 of 5 March 1990
(Canada’s proposals); MTN.GNG/NG4:W 26 of 21 September 1989, MTN.GNG/NG4,W:33 of 14 December 1989,
MTN.GNG/NG4,/W/37 of 5 February 1990, MTN.GNG/NG4'W:43 of 5 March 1990 and MTN.GNG NG4,W 46
of 14 May 1990 (United States proposals). See also Xiaobing Tang, op. cit., pp. 62-64.

See GATT documents MTN.GNG/NG4/W /56 of 12 July 1990 and MTN.GNG/NG4/W /56 Rev. 1 of 18 July 1990.

Uruguay Round, Trade Negotiations Committee, "Draft agreement on textiles and clothing” (MTN;/TNC;W;35 Rev.
1), 3 December 1990.

137 On 17 July 1990, the United States Senate approved legislation (HR 4328), the Textiles, Apparel, and Footwear Trade

Act of 1990, to restrict the-growth of textile imports to 1 per cent a year. In addition, the legislation provided for a
freeze on footwear imports to 1989 levels, tied quota increases to the exporter’s purchases of United States farm im-
ports, and provided for the creation of a quota auctioning programme in 1991 for 20 per cent of imported textiles and
apparel. The bill passed by a vote of 68-32 in the Senate. On 18 September 1990, the United States House of Rep-
resentatives approved an identical bill by a vote of 271-149. President Bush vetoed the bill on 5 October 1990. On
10 October 1990, the House failed to overturn the presidential veto with a 275-152 vote, 10 votes short of the two
thirds necessary to block the veto. See /36 U.S. Congress Rec. H9,326-40 (daily ed., 10 October 1990). For details
see also Terence P. Stewart (ed.), The GATT Uruguay Round - A Negotiating History (1986-1992), Vol. I:
Commentary (Deventer (Netherlands), Boston: Kluwer Law and Taxation Publishers, 1992), pp. 326-330.

138 GATT document MTN.TNC,/W 89/Add.l, 7 November 1991.
139 GATT document MTN.TNC/W FA, 20 December 1991.
140 See Stewart, op. cit., pp. 351-356.

141

For example, textiles and clothing were excluded from the United States Omnibus Trade and Competitiveness Act
of 1988 and as a result the United States Administation had no mandate to negotiate for several years. See also the
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the conclusion of the negotiations on 15 De-
cember 1993, some developed countries were
threatening to break the deal by demanding
significant market access offers in textiles and
clothing from some developing countries. In
the end a small change, but nevertheless im-
portant in view of the position of the major
developed importing countries, was made in the
Dunkel draft on textiles and clothing.’? Tex-
tiles and clothing continued to be a contentious
issue, however, until the Marrakesh Ministerial
Meeting in April 1994 when the Final Act, in-
cluding the Agreement on Textiles and Cloth-
ing, was eventually adopted.t43

(c) Main issues'*

In the course of the negotiations, several
aspects connected with the process of inte-
gration were the subject of intensive negoti-
ations.  Among them the following were
important:  modalities for phasing out the
MFA restrictions; the extent of product cover-
age during the transition period; the nature of
transitional safeguards; the application of
strengthened GATT rules and disciplines; the
duration of the transition period; and new en-
trants, small suppliers, and cotton-producing
and least developed countries.

Phasing out MFA vrestrictions: The mo-
dality for the phase-out of MFA restrictions
during the transition period was the core of the
negotiations. Several ways ol dismantling these
restrictions in a progressive manner were
suggested.

The developing exporting countries, re-
presented by the International Textiles and

Clothing Bureau (ITCB)' in Geneva proposed
the following three elements for the phase-out:
(1) liberal action to be taken at the beginning
of the transition process. Such action should
include the immediate integration of certain
products like children’s clothing, products of
vegetable fibres and silk blends, hand-woven
fabrics and products made thereof. It should
also provide for the immediate removal of re-
strictions on small suppliers and least devel-
oped countries; (ii) a programmed elimination
of the remaining restrictions, following the
stages of processing. The restrictions on tops
and yarns would be removed initially, followed
by those on fabrics, and then on made-up arti-
cles and, in the last stage, restrictions on cloth-
ing would be lifted; (ii1)) an accelerated
expansion of the quotas while they were await-
ing the phase-out. In general, the developing
countries have consistently emphasized that the
dismantling of the restrictions should com-
mence from the very beginning and continue
progressively throughout the transition period
until completed.

The ASEAN countries submitted a pro-
posal!¢ which generally followed the ITCB ap-
proach. With regard to the existing MFA
restrictions, the ASEAN and Nordic coun-
tries!47 adopted the progressive enlargement of
quotas as the technique for phasing out. They
proposed that the quotas should be progres-
sively increased in such a manner that by the
end of the transition period they would have
lost all restrictive effect and become redundant.

The EC shared the developing countries’
approach in respect of progressive inte-

statement of Mr. Ronald J. Sorini, Fruit of the Loom, Inc., before the Subcommittec on Trade, Committee on Ways
and Means, of the United States House of Representatives, 4 November 1993, and the statement of the American
Textilc Manufacturers Institute before the Subcommittee on Trade, Committee on Ways and Means, of the United
States House of Representatives, 5 November 1993. Both statements requested a longer MFA phasing-out period (15
years) and the opcening of developing country markets to United States exports of textiles and clothing..

142 The original language of Article 7:1 (i) of the Dunkel Draft states that members to the Agreement shall take action
to “promote improved access to markets for textile and clothing products through such measures as tariff reductions
and bindings, reduction or climination of non-tariff barriers, and facilitation of customs, administrative and licensing

formalities”.
the word “promote” by “achieve”.

Finally, at the insistence of the United States and the EC, it was agreed to amend the text by replacing
See SUNS, No.3206, 16 December 1993, Third World Network, pp. 3-8.

143 See the article on “GATT envoy’s role: A lightning rod”, in the Jniernational Herald Tribune, 14 April 1994, p. 9.
144 See Xiaobing Tang, op. cit., pp. 59-66, and Stewart, op. cit., pp. 294-345.

145 The International Textiles and Clothing Bureau (ITCB) has been established, since 1985, as an independent inter-
governmental organization with the aim of strengthening the process of cooperation and coordination among devel-
oping countries in the field of textiles and clothing. The Bureau acts, inter alia, as a forum where members exchange
views among themselves in order to evolve a common position in the textile negotiations. Its present members are:
Argentina, Bangladesh, Brazil, China, Colombia, Costa Rica, Egypt, El Salvador, Hong Kong, India, Indonesia,
Jamaica, Macau, Maldives, Mexico, Pakistan, Peru, Republic of Korea, Sri Lanka, Turkey, Uruguay and former

Yugoslavia (provisional).

For its proposals see GATT documents MTN.GNG/NG4;/W/11 of 27 April 1988,

MTN.GNG/NG4/W ;20 of 28 September 1988, MTN.GNG/NG4/W/22 of 10 November 1988, MTN.GNG/
NG4/W/23 of 8 June 1989, MTN.GNG/NG4/W/31 of 13 December 1989, MTN.GNG/NG4/W /44 of 13 March

1990 and MTN.GNG/NG4/W/49 of 5 June 1990.

146 See GATT documents MTN.GNG/NG4/W/17 of 19 July 1988 and MTN.GNG/NG4/W/52 of 12 June 1990.
147 See GATT document MTN.GNG/NG4.W;30 of 13 December 1989.




gration,® their proposals being based on the
existing MFA restrictions as the starting-point
for phase-out. Both the EC and the developing
countries adopted a system of stages with
intermediate steps with a view to arriving at
integration at the end of the transition period.
But the EC differed as regards the phase-out
modality, proposing a liberalization target for
each stage consisting of an agreed proposition
for the volume of restraint levels. Within this
target, each restraining country would be free
to pick and choose quotas for removal, ac-
cording to its convenience. However, this dif-
fered from the developing countries’ approach
of adopting a programmed elimination of re-
strictions in line with the degree of processing.

The United States proposed another ap-
proach which was to set up a global-type quota
system to replace the MFA for a 10-year tran-
sition period starting on 1 January 1992. The
global quota for each product would initially
consist of allocations for countries already
covered by bilateral agreements and, in addi-
tion, a non-selective “global basket”. The
“global basket” would increase annually ac-
cording to multilaterally agreed growth rates
while the initial country allocations would re-
main constant for the transition period.!4®
Canada supported this approach, and proposed
a special safeguard arrangement under which
alternative restrictions could be imposed during
the transition period. The special safeguard
restrictions would eventually be phased out,
giving way to improved GATT rules covering
textiles and clothing, as in the case of other
sectors.150

Product coverage during the transition
period: Another aspect of the process of
integration, related to the phase-out of
restrictions, was product coverage of the
transitional agreement. Developing countries
represented by the ITCB based their proposal
for integration into GATT on the existing
restrictions, which were to be rolled over from
1 August 1991. This implied that the products
under restrictions would be carried over into
the transitional agreement and that the
unrestricted MFA products remaining in each
importing country would be automatically
returned to GATT.

The EC introduced the new concept of a
“textile universe”, which meant that the transi-
tional agreement would cover all the items fall-
ing under chapters 50 to 63 of the HS Code.
In addition to the items covered by the MFA,
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these chapters included textile raw materials
comprising cotton, wool, vegetable fibres,
man-made staple fibres and filament yarn. This
would extend the product range beyond the
MFA coverage, and could inflate the total vol-
ume of imports by the inclusion of unrestricted
products in order to reduce the impact of the
“integration ratio” on the dismantling of exist-
ing restrictions.

Transitional  safeguards:  Developing
countries recognized that liberalization of
textile restrictions could not proceed without
the adoption of a safeguard system to be
applied during the transition period. Some of
these countries were of the opinion that, during
that period, safeguard measures should be
permitted solely in accordance with GATT
provisions. Others realized that these views
were unlikely to receive general acceptance in
the negotiations and adopted a more pragmatic
approach. The developed countries based their
proposals for safeguard measures taken during
the transition period on the concept of “market
disruption”.

With respect to the duration of the safe-
guard transitional measures, developed import-
ing countries suggested three years without
further extension. Developing countries pro-
posed one year with a possible extension to a
maximum of two years.

Strengthened GATT rules and disciplines:
The negotiating mandate provided that the
modalities for negotiations should permit the
eventual integration of the textile sector into
GATT on the basis of strengthened GATT
rules and disciplines. The emphasis of the
developing countries on strengthened GATT
rules and disciplines was prompted by their
concern that, following integration, the MFA
restrictions would be replaced by actions taken
under other GATT provisions such as
safeguards, anti-dumping and countervailing
duties. Consequently, they proposed a pause
of two years between the phase-out of
restrictions and the invocation of GATT
Article XIX. They also proposed the
prohibition of anti-dumping and countervailing
measures during the transition period on
products that were integrated into GATT.

These views were not shared by the de-
veloped countries, which did not address the
possibilities of misuse of the GATT system but
concentrated on improved access to markets.
They envisaged undertakings by all participants
in these areas of negotiation and called upon

148 See GATT document MTN.GNG/NG4,W/47 of 14 May 1990.
149 See GATT documents MTN.GNG;NG4,/W/37 of 5 February 1990 and MTN.GNG/NG4/W /46 of 14 May 1990.
150 See GATT documents MTN.GNG/NG4;W /21 of 28 September 1988 and MTN.GNG/NG4/W/42 of 5 March 1990.




116 Trade and Development Report, 1994 (Supplement)

the developing countries to undertake addi-
tional commitments over and above those es-
tablished in the GATT instruments. In the
developed countries’ view, strengthened GATT
rules and disciplines essentially meant the
opening of the textile and clothing markets of
developing countries, the tightening of anti-
dumping and subsidy rules, and the protection
of intellectual property rights.

The EC even introduced the concept of
multilateral verification of the implementation
of commitments undertaken for the progressive
elimination of restrictions and application of
strengthened GATT rules and disciplines. It
proposed in this regard the establishment of a
monitoring body during the transition period
to assist the GATT Council in reviewing the
implementation of the transitional agreement.

Duration of the transition period: Con-
cerning the time-frame of the transition period,
many developing countries continued to stand
by their earlier proposal of six years and five
months, while the major developed countries
suggested that the time-frame should be 15
years. However, with the delay in the

conclusion of the Round, this question became
less important.

New entrants, small suppliers, and
cotton-producing and least developed countries:
The MFA had prescribed special treatment for
new entrants and small suppliers, as well as for
cotton-producing countries. Although this was
rarely put into practice, developing countries

proposed to the NGTC the removal of
restrictions on new entrants and small
suppliers, as well as on least developed

countries from the very beginning of the
process of integrating textiles and clothing into
GATT. They provided a quantitative definition
of small suppliers, 1.e. suppliers whose share
was one per cent or less of the total imports in
a given market. They further requested that the
transitional safeguard measures should not be
applied to new entrants, small suppliers and the
least developed countries. In addition, they
proposed an enhancement factor for the
cotton-producing countries in the application
of progressive increases in growth rates.
However, most of these proposals did not meet
with a favourable response from developed
importing countries.

C. The mair_l ele_ments of the Agl_'eement

The text of the Agreement on Textiles
and Clothing, which is part of the Final Act
signed at the Marrakesh Ministerial Meeting
of 12-15 April 1994, consists of a preambile,
nine articles and an annex. The Agreement, in
general, adheres to the mandate of Punta del
Este and the decision of the Mid-Term Review,
and provides for the progressive phasing out of
all MFA restrictions and other mecasures (un-
less they are justified under GATT rules), and
the integration of this sector into GATT 1994
in four stages over a transition period of 10
years from the date of entry into force of the
WTO Agreement. By the end of this transition
period, with the full integration of the sector
into GATT 1994, all restrictions will be termi-
nated, and there will be no extension of the
Agreement on Textiles and Clothing (Article 9).

1. Coverage of the Agreement

(a) Product coverage

This Agreement will govern the inte-
gration of textiles and clothing products into

GATT 1994 over the next 10-year period. As
provided for in Article 1:7, the textile and
clothing products to which this Agreement ap-
plies are set out in the Annex which contains
approximately 800 HS tariff lines at six-digit
level. The Annex consists of: (1) products
within Section X1 of the HS Code (textiles and
textile articles except the lines of raw silk, raw
wool and raw cotton); and (2) other products
from certain other chapters of the S Code
which are currently included in the category
systems of some of the MFA-restraining coun-
tries.

However, in the application of the tran-
sitional safeguards under Article 6 of the
Agreement, paragraph 2 of the Annex states
that actions should be imposed on particular
products rather than on the basis of the HS
lines per se. Paragraph 3 of the Annex further
stipulates that no transitional safeguard actions
should be imposed on certain handloom
products, historically traded textile products
such as jute bags and pure silk products, to
which the provisions of Article XIX of GATT
1994, as interpreted by the Agreement on
Safeguards, will apply.




Agreement on Textiles and Clothing 117

(b) Country coverage

Since the Agreement is an integral part
of the Final Act of the Uruguay Round, it will
be applicable to all members to the WTO
Agreement (including both MFA and non-
MFA signatories). Thus, the membership of
this Agreement will be more than 120 (assum-
ing all GATT contracting parties will ratify the
WTO Agreement) while the MFA has just over
40 signatories. Furthermore, this Agreement
differs from the MFA in that the latter also
governs the restrictions that are applied by
GATT contracting parties against certain non-
contracting parties, as MFA membership is
open to both GATT contracting parties and
non-contracting parties.!s!

(c) Measures covered by the Agreement

The provisions of this Agreement will be
applicable to:

» all MFA restrictions maintained between
GATT 1947 contracting parties and in
place on the day before the entry into force
of the WTO Agreement (Article 2:1);

« restrictions on textiles and clothing pro-
ducts maintained by the members (other
than those under the MIFA) or not justified
under the provisions of GATT 1994 (Arti-
cle 3); and

actions taken by any members under the
transitional safeguard mechanism to pro-
ducts covered by the Annex except those
integrated into GATT 1994 under the in-
tegration programme (Article 6:1), or
those already under restraint.

In this regard, the Agreement is unlike
the MFA, which only applies to restrictions
imposed by some developed countries on im-
ports of textiles and clothing from certain de-
veloping country exporters.

Thus, as mentioned above, the major dif-
ference between the MFA and this Agreement
is that this Agreement is applicable to all WTO
members and all their trade in textiles and
clothing will be subject to its provisions while
the MFA is only applicable to those importing
and exporting countries that choose to join it.

2. Integration programme

(a) MFA restrictions

Article 2:1 provides that all restrictions
within bilateral agreements maintained between
GATT 1947 contracting parties under the
MFA and in place on the day before the entry
into force of the WTO Agreement shall be no-
tified in detail, including the restraint levels,
growth rates and flexibility provisions, by the
members maintaining such restrictions, to the
newly established Textiles Monitoring Body
(TMB) within 60 days following the entry into
force of the WTO Agreement or shall otherwise
be terminated forthwith.

Article 2:4 further provides that notified
restrictions will be deemed to constitute the
“totality” of such restrictions applied by the re-
spective members on the day before the entry
into force of the WTO Agreement. No new
restrictions in terms of products or members
will be introduced except under the provisions
of this Agreement or relevant GATT 1994 pro-
visions. However, the relevant GATT 1994
provisions will not include Article XIX in re-
spect of products not yet integrated into GATT
1994, except the products as specifically pro-
vided for in paragraph 3 of the Annex.

Stages of integration: Products covered in
the Annex of the Agreement, including those
subject to MFA restrictions, will be integrated
into GATT 1994 in four stages. The extent of
integration at each stage is to be expressed as
a percentage of the total volume of imports in
1990 of the products covered by the Annex.
At each stage, the products to be integrated will
encompass products from each of the following
four groups: tops and yarns, fabrics, made-up
textiles, and clothing. The four stages are
defined as follows:

Stage One - on the date of entry into force
of the WTO Agreement, (assumed to be 1
January 1995), members shall integrate
into GATT 1994 products which account
for not less than 16 per cent of the total
volume of 1990 imports of the products in
the Annex, in terms of HS lines or catego-
ries.

Stage Two - on the first day of the 37th
month that the WTO Agreement is in ef-
fect (assumed to be 1 January 1998), pro-

i5t.Under the Agreement on Textiles and Clothing, MFA restrictions applied by GATT contracting parties to non-
contracting parties are not covered, such as those applied under bilateral agreements with China.
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ducts which account for not less than a
further 17 per cent of the total volume of
the member’s 1990 imports of the products
in the Annex.

Stage Three - on the first day of the 85th
month that the WTO Agreement is in ef-
fect (assumed to be 1 January 2002), pro-
ducts which account for not less than a
further 18 per cent of the total volume of
the member’s 1990 imports of the products
in the Annex.

« Stage Four - on the first day of the 12Ist
month that the WTO Agreement is in ef-
fect (assumed to be 1 January 2005), the
textiles and clothing sector shall stand in-
tegrated into GATT 1994, all restrictions
under this Agreement having been elimi-
nated.

However, the integration ratios men-
tioned above are the minimum. Nothing in the
Agreement shall prevent members from com-
pleting the integration programme at an earlier
date or integrating products into GATT 1994
at rates higher than those provided for in the
above-mentioned programme.

Notification requirements for the respective
stages of integration: Article 2:7(a) requires that
the members maintaining M FA restrictions (see
table 7) shall integrate, in the first stage, 16 per
cent of the total volume of their 1990 imports
into GATT 1994, and shall notify the GATT
Secretariat of the full details of the actions to
be taken by them for such integration not later
than 1 October 1994 as agreed by Ministers on
15 April 1994.

Members which were signatories to the
MFA but have not maintained any MFA re-
strictions as of 31 December 1994, and wish to
retain their rights to usc the transitional safe-
guard, are required by Article 2:7(b) to notify
the details of their actions under the integration
programme to the TMB not later than 60 days
following the date of entry into force of the
WTO Agreement. Members which were not
MFA signatories, but wish to retain the right
to use the transitional safeguard, shall notify
the details of their actions under the integration
programme to the TMB not later than at the
end of the 12th month that the WTO Agree-
ment 1s in cffect.

For the remaining stages, details of the
actions under the integration programme, as
required by Article 2:11, shall be notified to the
TMB at least 12 months before their entry into
effect.

Growth rates and other flexibilities: At
each of the first three stages of the integration
programme, an annual increase of the
established growth rate (i.e. the growth rate
from the former MFA restraints carried over
into this Agreement) for the remaining
restrictions is provided for as follows:

for Stage One (from 1 January 1995 to 31
December 1997, inclusive) the level of each
restriction under MFA bilateral agree-
ments in force for the 12-month period
prior to the date of entry into force of the
WTO Agreement shall be increased annu-
ally by not less than the growth rate es-
tablished for the respective restrictions,
increased by 16 per cent;

for Stage Two (from | January 1998 to 31
December 2001, inclusive), the growth rate
for the respective restrictions during Stage
One, increased by 25 per cent; and

« for Stage Three (from 1 January 2002 to
31 December 2004, inclusive), the growth
rate for the respective restrictions during
Stage Two, increased by 27 per cent (see
tables 8 and 9).

However, nothing in the Agreement shall
prevent a member from eliminating any re-
striction maintained under the MFA, effective
at the beginning of any agreement year during
the transition period, provided the exporting
member concerned and the TMB are notified
at least three months before the elimination
comes into effect (Article 2:15).

Article 2:16 also provides for flexibility
provisions (swing, carryover and carry forward)
to be the same as those provided for in MFA
bilateral agreements for the 12-month period
prior to the entry into force of the WTO
Agreement. No quantitative limits shall be
placed or maintained on the combined use of
swing, carryover and carry forward.

(b) Other restrictions

While quantitative restrictions main-
tained by the members under the MFA will be
phased out over a 10-year transition period as
referred to above, the Agreement also deals
with other non-MFA quantitative restrictions
on textiles and clothing products, including all
unilateral restrictions, bilateral arrangements
and other measures having a similar effect.152

152 In general, non-MFA restrictions could be grouped into three categories as follows: (a) restrictions imposed, falling
outside the MFA, by some developed countries, such as Japan and Switzerland, which are signatories to the MFA.
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Table 8
SPECIFIC LIMITS AND ANNUAL GROWTH RATES CONTAINED IN THE MFA
BILATERAL AGREEMENTS OF MAJOR IMPORTING COUNTRIES, 1993
Restricting importers
United States European Communities Canada
Specific Growth Specific Growth Specific Growth

limits rate limits rate limits rate
Suppliers (Number) (Per cent) (Number) (Per cent) (Number) (Per cent)
Argentina 3 43
Bangladesh 20 7.0 8 7.0
Brazil - . 10 2.8 4 6.7
China 84 3.3 33 3.7
Colombia 2 6.0
Costa Rica 59
Czech Republic . . 23 @ 4.48 ! 5.0
Dominican Republic 8 . 1 6.0
El Salvador
Egypt 4 6.3
Guatemala 3 59
Hong Kong 61 1.3 28 1.3 20 29
Hungary 8 5.6 17 48 1 4.0
India 18 59 15 2.8 .
Indonesia 34 6.0 8 4.8 11 6.0
Jamaica - ..
Macau 15 6.2 20 1.7 7 6.0
Malaysia - . 8 4.1 10 5.3
Mexico 12 54
Pakistan 26 6.3 13 4.1 12 6.2
Panama 1 6.0
Peru - . 2 57
Philippines 39 4.8 12 53 11 B.5
Poland 9 5.1 17 47 10 5.0
Republic of Korea 66 1.2 44 2.9
Romania 18 4.6 28 4.6 15 5.1
Singapore 24 3.0 7 3.9 13 50
Slovak Republic . 4 43
Sri Lanka 4 7.3
Thailand 37 57 16 4.4 16 49
Turkey 17 58 4 6.0
Uruguay 7 3.3 1 6.0

Source: Estimates by ITCB.
a Including also the Slovak Repubilic.

Under the provisions of Article 3, mem-  whether consistent with GATT 1994 or not, to
bers are committed to notify in detail all their the TMB within 60 days following the date of
restrictions on textiles and clothing products entry into force of the WTO Agreement. Such
(other than those maintained under the MFA), notifications should also include information

For example, Japan’s import restrictions on silk yarn against China and the Republic of Korea, and on cotton yarn
against Pakistan (see GATT, Trade Policy Review Report - Japan 1990, pp. 241-242, and GATT document "Textiles
and clothing in the world economy” (C/W ;440 Spec(84) p. 108));, and the price surveillance system instituted by
Switzerland on imports of textiles and clothing products (see GATT, Trade Policy Review - Switzerland 1991, p. 165));
(b) restrictions imposed by MFA signatories against non-MFA signatories. For example, the EC has applied
restrictive measures against Morocco, Tunisia, Turkey, Malta, Japan, some Latin American countries and some
countries in transition (see GATT, Trade Policy Review - European Communities 1993, pp. 73-75). The United States
has applied restrictive measures against Bahrain, Mauritius, Haiti, Lesotho, etc. (see GATT, Trade Policy Review -
United States 1994, p. 70); and (c) measures maintained by other countries, including developing countries, both MFA
and non-MFA signatories, except those justified under the provisions of GATT 1994.
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with respect to whether or not the restrictions
are justified under GATT 1994 provisions. Any
member may also make reverse notifications in
this regard or concerning any restrictions that
may not have been notified under the pro-
visions of this Article.

All GATT-inconsistent, non-MFA re-
strictions shall be either: (1) brought into con-
formity with GATT 1994 within one year
following the entry into force of the WTO
Agreement; or (2) phased out progressively ac-
cording to a programme, to be presented to the
TMB within a period not exceeding the dura-
tion of this Agreement.

3. Transitional safequards

Although Articles 2 and 3 require all
members to phase out progressively both MFA
and non-MFA quantitative restrictions (other
than those justified under the provisions of
GATT 1994) maintained by them over the
10-year transition period, Article 6 continues to
permit the application of MFA-type selective
safeguard actions during the transition period
under the so-called “transitional safeguard”.

Transitional safeguards can be applied to
products covered by the Annex, except those
integrated into GATT 1994 under the inte-
gration programme and those already under
restraint. The application of such safeguards
is available to all members. Members which
are signatories to the MFA but do not main-
tain MFA restrictions may retain the right to
use the transitional safeguards on condition
that they notify the TMB of their intention
within 60 days following the date of entry into
force of the WTO Agreement. Members which
were not signatories to the MFA since 1986
must make such a notification within six
months following the entry into force ol the
WTO Agreement.

For the invocation of the transitional
safeguards, Article 6 sets out the following
procedures:

(a) Before imposing the actions, the proposing
member shall seek consultations with the
affected member(s). The request for con-
sultations shall be accompanied by up-to-
date specific and relevant factual infor-
mation, including: (i) the extent to which
total imports of a product involve serious
damage or the threat thereof; and (ii)
identification of the member(s) to which
serious damage, or the actual threat
thereof, is attributed (based on a sharp and
substantial increase in imports from a par-

ticular source, or selectivity). Further-
more, the information shall be closely
related to identifiable segments of pro-
duction and to the actual level of exports
or imports during the 12-month period
terminating two months preceding the
month in which the request for consulta-
tion was made (paragraph 8).

(b) To impose the action, the invoking mem-
ber shall also propose the specific level at
which imports from (a) particular
member(s) will be restrained provided the
level is not lower than in the above-
mentioned 12-month period.

(c) In seeking consultation, the invoking
member shall communicate the necessary
request to the member(s) concerned and to
the TMB Chairman, accompanied by the
relevant factual data and the proposed re-
straint level referred to in sub-paragraphs
(a) and (b) above.

(d) The member(s) in receipt of the request
shall respond to it promptly with a view to
the completion of the consultation within
60 days after the request was received.

(e) If, in the consultations, there is mutual
understanding that the situation calls for
restraint on the exports of the particular
product from the member(s) concerned,
the restraint level shall be fixed not lower
than the actual level of exports or imports
from the member(s) concerned during the
12-month period terminating two months
preceding the month in which the request
for consultation was made.

(f) Details of the agreed restraint measure
shall be reported to the TMB within 60
days from the date of conclusion of the
agrcement. The TMB shall review all nec-
essary information and determine whether
the agreement is justified in accordance
with the provisions of Article 6. In the
light of its review, the TMB may make
such recommendations as it deems appro-
priate to the member(s) concerned.

However, if no agreement can be reached
within 60 days from the date on which the re-
quest for consultations was received, the in-
voking member may apply the restraint by date
of import of date of export, in accordance with
the provisions of Article 6, within 30 days fol-
lowing the 60-day period for consultations, and
at the same time refer the matter to the TMB.
Either member may refer the matter to the
TMB before the expiry of the period of 60 days.
In either case, the TMB shall review the case
promptly, including the determination of seri-
ous damage, or actual threat thereof, and its
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causcs, and make appropriate recommenda-
tions to the members concerned within 30 days.

In special circumstances (such as under
the normal safeguard mechanism), in which
delay would cause damage that would be diffi-
cult to repair, provisional action may be taken
under paragraph 10 provided that the request
for consultations and notification to the TMB
1s cffected within no more than five working
days after taking the action. If no agrecement
is recached as a result of the consultations, the
TMB is to be notified within 60 davs from the
date of the implementation of the action. [t
shall promptly examinc the matter and make
appropriate recommendations to the menibers
concerned within 30 days. If agreement 18
rcached, thec TMB shall be notified within 90
davs from the date of the implementation of the
action, amd make such recommendations as it
deems appropriate to the member(s) concerned.

With respect to the duration of transi-
tional safcguard actions, Article 6:12 stipulates
that no such mecasure shall be extended after
three vears of its invocation.

When a transitional safeguard action re-
mains n force for a period exceeding one year,
Article 6:13 requires growth rates and other
flexible possibilities (swing, carryover, carry
forward) to be established along the same lincs
as these contained in Annex B of the MFA.

[f a transitional safeguard action is ap-
plied to a product for which a restraint was
previously in place under the MI'A during the
12-month period prior to the entry into force
of the WTO Agrecement, or pursuant to the
provisions of this Agreement (Articles 2 or 6),
the level of the new restraint shall be the level
of exports or imports from the member(s) con-
cerned during the 12-month period terminating
two months preceding the month in which the
request for consultations was made (as pro-
vided for in Article 6:8), unless the new re-
straint comes into force within one year of: (a)
the date of notification for the elimination of
the previous restraint (as referred to in Article
2:15); or {b) the date of removal of the previous
restraint put in place pursuant to the provisions
of this Article or of the MFA. In the case of
(b), the level shall not be less than the higher
of (1) the level of restraint for the last 12-month
period during which the product was under re-
straint, or (i1) the level of restraint provided for
in Article 6:8.

When a member not maintaining any
MT'A restrictions under Article 2 decides to
impose a transitional safeguard action, it shall

make appropriate arrangements based on
normal commercial practices and avoid over-
catcgorization.

4. Relationship with the Agreement on
Safeguards

Before any integration takes place, all the
products covered in the Annex will be subject
to the provisions of the Agreement on Textiles
and Clothing. [lowever, once products are in-
tegrated into GATT 1994, only the provisions
of GA'T'T Article XIX and the Agreement on
Safeguards will be applicable to them.

In the cvent that a GATT Article XIX
salcguard mcasure is imtiated by a member
against a product during a period of onc year
immediately following the integration of that
product into GAT'l" 1994 under the integration
programme of this Agrecement, the provisions
of Article XIX, as interpreted by the Agree-
ment on Safeguards, shall apply on condition
that:

*  the importing member concerned shall ap-
ply the measure (other than in the form of
a tarilf) in such a mannecr that the appl-
cable level shall not be lower than the av-
crage level ol exports from the member
concerned 1n the last three representative
vears (as sct forth in Article X1I1:2(d) of
GA'TT); and

*  the exporting member concerned shall ad-
minister such a measure.

When a GATT Artucle XIX safeguard
mcasurc 1s imposed [or more than one year, the
applicable level shall be progressively liberal-
1zed at regular intervals during the period of
application. In such cases the exporting mem-
ber concerned may not exercise the right of
suspension of obligation or withdrawal of con-
cession (as provided for in Article XIX:3(a) of
GATT).1s3

5. Quota administration

As in the MFA/ al] the restrictions main-
tained under this Agreement, including thosc
applicd in accordance with the transitional
safeguards provisions, are required by Article 4
of the Agreement to be administered by the
cxporting members. Importing members shall

153 GATT Article XIX as interpreted by the Agreement on Safeguards.
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not be obliged to accept shipments in excess of
the levels of restriction.

Any changes with respect to the restraint
level, practices, rules, procedures and product
categorization in the implementation or ad-
ministration of the restrictions under this
Agreement may not upset the balance of rights
and obligations between the members con-
cerned under the Agreement.

When such changes are necessary, the
member initiating them shall inform and initi-
ate consultations with the affected member(s)
prior to the implementation of such changes,
with a view to reaching a mutually acceptable
solution regarding appropriate and cquitable
adjustment. If such consultation prior to im-
plementation is not feasible, the member 1niti-
ating the said changes will, at the request of the
affected member(s), consult, within 60 days if
possible, with the membei(s) concerned with a
view to rcaching a mutually satisfactory sol-
ution regarding appropriate and cquitable ad-
justments.  If a mutually satisfactory solution
is not recached, any member involved may refer
the matter to the TMB for its reccommendations
as provided in Article 8. Should the TSB not
have had the opportunity to review a dispute
concerning such changes introduced prior to
the centry into force of the WTO Agreement,
the matter under dispute will be reviewed by the
TMB 1n accordance with the rules and proce-
dures of the MI'A applicable to such a review.

6. Circumvention

The problem of circumvention has at-
tracted considerable attention 1n recent years.
In order to tackle the problem, Article 5 of the
Agreement requires members to “establish the
necessary legal provisions and’or administrative
procedures to address and take action against
such circumvention”, and to cooperate fully in
this regard consistent with their domestic laws
and procedures. [t also contains detailed pro-
visions with respect to appeal, consultation,
cooperation among mcmbers in investigating
circumvention practices, and the role of the
TMB.

When allegations of circumvention are
made, the members concerned are required to
consult immediately. They should cooperate
fully in the investigation of the alleged practice
in order to cstablish the facts, by the exchange
of documents and information, and by plant
visits and contacts.

When the fact of circumvention has been
established after investigation, the entry of the
circumvented goods into the importing country
may be denied. If the goods have alrcady en-
tered, they may be debited to the quota of the
true country of origin. If circumvention has
occurred through a country of transit, action
may also be taken against such a country by
applying a restriction on it.

False declarations arec penal offences.
When such offences have been committed
members should take action against the ex-
porters or importers under their domestic laws.

The procedures under Article 5 require
the members concerned to consult with one
another. The actions taken should be reported
to the TMB. If there is any disagreement be-
tween the parties, the matter should be referred
to the TMB which will review the situation and
make recommendations.

7. Additional obligations

Although the results of the Uruguay
Round constitute a single undertaking, the
Agreement on Textiles and Clothing forms an
integral part of the Final Act, the acceptance
ol which is required to implement it in its cn-
tircty. Article 7 of the Agreement establishes
the linkage between the integration process and
the fulfilment of certain commitments under
other Uruguay Round agreements, whereby the
members are required to:

achieve improved market access for textiles
and clothing products by tanff reductions
and bindings, or through liberalization of
other non-tarifl measures;

strengthen the rules and disciplines with
respect to anti-dumping practices, subsi-
dies and countervailing measurcs, and
protection of intellectual property rights;
and

avoid discrimination against textiles and
clothing imports when taking measures for
general trade policy reasons.

In this regard, members are obliged to
make notifications and reverse notifications to
the TMB.

In the cvent of a dispute deriving from
the imbalance between the integration process
and the above-mentioned actions, members
may bring it beforc the relevant WTO bodics
and so inform the TMB. Any subsequent
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findings or conclusions by the WTO bodies
concerncd shall form part of a comprchensive
report to be made by the TMB.

8. Special treatment for certain
categories of members

Special treatment for certain categories
of members is provided for in Articles 1, 2 and
6. While the special trcatment provisions con-
tained in Article 1 arc of a best endeavour na-
ture (such as paragraph 3 for non-MI'A
members), the categories concerned are pro-
vided in Article 2 with a specific threshold and
in Article 6 particular elements arec emphasized.

(a) Under the integration programme

Article 2:18 provides a quantified dcfi-
nition of small suppliers (sce tables 9 and 10).
Under such definition, those members whose
cxports subject to restrictions represent 1.2 per
cent or less of the total volume of the re-
strictions applied by an importing member as
of 31 December 1991 will be granted meaning-
ful improvement in access for their exports
during the duration of this Agreement, through:

* advancement by onc stage of the growth
rates sct out in Article 2, paragraphs 13
and 14 (their growth rates will be increased
at the beginning of cach stage by 25, 27
and 27 per cent respectively instcad of 16,
25 and 27 per cent); or

at least cquivalent changes, as may be
mutually agreed, with respect to a different
mix of basec levels, growth and flexibility
provisions.

(b) Under the transitional safeguard
mechanism

In the application of the transitional
safeguard mechanism, Article 6:6 requires the
interests of the following exporting members to
be taken into account:

*  least-developed country members shall be
accorded significantly more favourable
treatment than that provided to the other
members, preferably in all its elements but,
at least, on overall terms;
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small suppliers shall be accorded differen-
tial and more favourable treatment In
terms of restraint level, growth and other
flexibility provisions (as provided in Article
6, paragraphs 8, 13 and 14). Due account
will also be taken (pursuant to paragraphs
2 and 3 of Article 1) of the possibilitics for
the development of their trade and the
need to allow commercial quantitics of
imports from them;

wool-producing developing country mem-
bers, in view of their dependence on the
wool sector and the fact that their exports
consist almost exclusively ol wool pro-
ducts, shall be given special consideration
as rcgards their export nceds when quota
levels, growth rates and flexibility are be-
ing considered; and

more f{avourable trcatment shall be ac-
corded to the outward processing trade.

9. Textiles Monitoring Body (TMB)

In order to supervise the implementation
of this Agreement, a Textiles Monitoring Body
(TMB) will be established as a standing body
within the framework of the WTO, reporting
directly to the Council for Trade in Goods.
While the TMB will be similar to the Textiles
Surveillance Body (TSB) of the MI'A in many
areas, the main differences between the two
bodies will be in their functions and member-
ship. Owing to the dismantling of the bilateral
agreements under the MI'A upon the entry into
force of the WTO Agrecment, the role of the
I'™MB will focus on resolving disputes deriving
from the implementation of the Agreement and
reviewing product-specific restrictions imposed
under the transitional safeguards. The TMB
will consist of a Chairman and 10 members
chosen {rom among the WTO members on an
ad personam basis, and will thus have a much
broader representation than the TSB. [t is un-
derstood that consensus withm the TMB does
not require the assent or concurrence of the
TMB members appointed by members of the
WTO involved in an unresolved issue under re-
view by the TMB.

The main functions of the TMB, as re-
quired under this Agreement, are the following:

to examine all measures taken under this
Agreement and their conformity;

to take the actions specifically required of
it by this Agreement;
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Table 10
SMALL SUPPLIERS OF TEXTILES AND CLOTHING 2
European United
Importer Canada Communities Finland States
Supplier Colombia Peru Sri Lanka Argentina
Macau Sri Lanka Costa Rica
Uruguay Jamaica
Macau
Peru
Uruguay
Yugoslavia

Source: ITCB estimates, based on specific limits in the bilateral agreements under the MFA.

a Suppliers whose restrictions represent 1.2 per cent or less of the total volume of the restrictions applied
by an importing member as of 31 December 1991 (see Article 2:18 of the Agreement on Textiles and

Clothing).

b Allows for group limits in the bilateral agreement.

to rely on notifications and information
supplied by the members under the rele-
vant Articles of this Agreement, supple-
mented by any additional information or
necessary details they may submit or it
may decide to seek from them. It may also
rely on notifications to and reports from
other WTO bodies and from such other
sources as it may deem appropriate;

to ensure that members shall afford each
other adequate opportunity for consulta-
tions with respect to any matters affecting
the operation of this Agrecment;

to make recommendations to the members
concerned, in the absence of a mutually
agreed solution, in the bilateral consulta-
tions provided for in this Agreement;

to review promptly, at the request of any
member, any particular matter which that
member considers to be detrimental to its
interests under this Agreement, on which
consultations between the TMB and the
member(s) concerned have failed to
produce a mutually satisfactory solution.
On such matters, the TMB may make such
observations as it deems appropriate to the
member(s) concerned and for the purposes
of the major review (provided for in Article
8:11),

to invite the participation of the members
which may be directly affected by the

matter in question before formulating its
recommendations or observations;

to make recommendations or findings,
whenever called upon to do so, preferably
within a period of 30 days unless a differ-
ent time-period is specified in this Agree-
ment.  All such recommendations or
findings shall be communicated to the
members directly concerned. All such re-
commendations or findings shall also be
communicated to the Council for Trade in
Goods for its information,;

to exercise proper surveillance of the im-
plementation of its recommendations while
members shall endeavour to accept them
in full; and

to assist the Council for Trade in Goods
to conduct a major review before the end
of each stage of the integration process.
In doing so, it shall, at least five months
before the end of each stage, transmit to
the Council for Trade in Goods a compre-
hensive report on the implementation of
this Agreement during the stage under re-
view, in particular in matters with regard
to the integration process, the application
of the transitional safeguard mechanism,
and the application of GATT 1994 rules
and disciplines (as defined in Articles 2, 3,
6 and 7 respectively). Its comprehensive
report may include any recommendation
it deems appropriate to the Council for
Trade in Goods.
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10. Relationship with the Dispute
Settlement Body and the Council
for Trade in Goods

(a) Dispute Settlement Body

If a dispute remains unresolved by the
TMB, either member, as provided for in Article
8:10, may bring the matter before the Dispute
Settlement Body, invoking Article XXIII:2 of
GATT®4 and the relevant provisions of the
Dispute Settlement Understanding.

In order to resolve any disputes that may
arise with respect to the imbalance between the
integration process and the obligations referred
to in Article 7, the Dispute Settlement Body
may authorize, without prejudice to the final
date of termination of this Agrcement and all

D. Implica_tions

The inclusion of a transitional agreement
on textiles and clothing in the final results of
the Uruguay Round represents an essential step
towards achieving trade liberalization in this
sector of vital interest to developing countries.
As a delicate compromise between the interests
of developing exporting countries and devel-
oped importing countries, the Agreement pro-
vides for trade in textiles and clothing to be
gradually subjected to GATT rules and disci-
plines within a 10-year transition period and for
the MFA restrictions to be phased out through
a four-stage integration process. Over the
transition period, the existing annual growth
rates for the respective restrictions under the
bilateral agreements will also be increased. The
increases in the growth rates can be considered
as an important improvement compared to the
MFA. In particular, they could mean signif-
icant quota increases for countries that cur-
rently enjoy relatively higher growth rates,
generally medium-sized and small exporters.
However, for products where the growth rates
are low, the increases (which are calculated as
a percentage of a product) will be of minimal
significance (see table 9). Small suppliers will

restrictions thereunder, an adjustment to the
integrating ratios (as provided for in Article
2:14), for the stage subsequent to the review
with respect to any member found not to be
complying with its obligations under this
Agreement.

(b) Council for Trade in Goods

In order to oversee the implementation
of this Agreement, Article 8:11 stipulates that
the Council for Trade in Goods shall conduct
a major review before the end of each stage of
the integration process.

In the light of its review the Council for
Trade in Goods shall by consensus take such
decisions as it deems appropriate to ensure that
the balance of rights and obligations embodied
in this Agreement is not being impaired (Article
8:12).

also enjoy specific improvements in access (e.g.
in respect of base levels, growth and flexibility
provisions) when products exported by them
and subject to restrictions represent 1.2 per cent
or less of the total volume of the restrictions
applied by an importing member (see table 10).
The Agreement also includes special provisions
for least developed countries, non-MFA mem-
bers, cotton producers, wool producers and the
outward processing trade, but without any
specific threshold. With respect to the Uruguay
Round tariff concessions for textiles and cloth-
ing in selected countries see chart 3 and table
11.

Apart from the economic package, the
Agreement has successfully managed to discard
some of the disturbing features of the MFA, for
example: (i) the elimination of the provision
of “exceptional circumstances”, which enables
importing countries to escape from the obli-
gations of Annex B of the MFA; (i) the
abolition of the concept of “minimum viable
production”, through which the small import-
ing countries are able to evade their obligations
and transfer the burden of import adjustment

154 As interpreted by the Understanding on Dispute Settlement of the Final Act.
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System,

from dominant to less significant suppliers; and
(i11) the deletion of the so-called “mutually ac-
ceptable terms”, which serve as a vehicle for
developed importing countries to deviate from
their obligations under the MFA in negotiating
bilateral textile agreemerits with developing ex-
porting countries. The Agreement has suc-
ceeded in abolishing the system of bilateral
agreements based on the concept of avoiding
“real risks” of market disruption.

The most important feature of the
Agreement, however, is the commitment, set
out in Article 9, that it is not renewable. Thus,
the discriminatory MFA regime, which has
been the most notorious characteristic of the

textile trade for three decades, will be brought
to an end at the expiry of the transition period.

On the other hand, since each importing
member will select the products to be integrated
into GATT unilaterally, it is difficult to foresee
which of the MFA restrictions will be phased
out in the early stages, although it can be ex-
pected that the most sensitive products, in
which growth rates are lowest and quota levels
consistently filled, will be left to the final stage.
As the Annex to the Agreement incorporates a
number of tariff lines not at present specifically
restricted under the MFA, the importing coun-
tries can use this inflated volume to avoid inte-
grating currently restricted product areas at the
carlier stages. Many developing exporting
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Table 11
PRE- AND POST-URUGUAY ROUND TARIFFS FOR TEXTILES AND CLOTHING
IN SELECTED COUNTRIES
(Percentages)
Pre-UR Post-UR Pre-UR 8  Post-UR @
tariff tariff Reduction bound bound
United States 19.6 17.5 10.9 98.9 98.9
EC 9.9 83 16.5 100.0 100.0
Japan 10.4 6.8 34.3 100.0 100.0
Republic of Korea 28.1 19.9 29.0 14 87.1
Brazil 78.5 36.7 53.2 0.3 100.0

Source: Information supplied by the Office of the United States Trade Representative, Washington, D.C.
Note: These data reflect a preliminary analysis of information received from the GATT Secretariat as of 1 May

1994, based on GATT Schedules.

a Proportion of trade in textiles and clothing for which tariffs are bound.

countries therefore do not expect to benefit
from meaningful trade liberalization in this
sector in the immediate future.

Moreover, while the existing MFA re-
strictions are being gradually phased out, new
quantitative restrictions can be imposed by the
importing countries, under the so-called “spe-
cific transitional safeguard” provisions of the
Agreement during the 10-year transitional pe-
riod, to products covered by the Annex to the
Agreement (other than handloom products,
historically traded textile products and pure silk
products). Measures applied under the transi-
tional safeguard provisions can, like the MFA,
continue to be selective “on a member-by-
member basis”. The criteria and procedures for
such actions have retained most of the elements
of the so-called “market disruption” provisions
of Annex A and Article 3 of the MFA. In ad-
dition, the MFA-type quantitative restrictions
can now be applied to non-MFA signatories as
well under the transitional safeguard provisions
of the Agreement.

Owing to the fact that all the MFA and
non-MFA restrictions maintained by the mem-
bers will be notified to the Textiles Monitoring
Body only after the entry into force of the
WTO Agreement, and the products to be inte-
grated into GATT 1994 at the first stage will
only be known on 1 October 1994, it is difficult
to assess at the moment how developing coun-
tries will benefit from this transitional Agree-
ment, particularly in terms of the economic

package. Although such an assessment cannot
be made until information is available on the
scope of the current restrictions and the pro-
ducts that will be integrated in the first stage,
the following paragraphs propose to highlight
some of the concerns of the developing coun-
tries regarding the implementation of the
Agreement.

1. The influence of the MFA

The Agreement has managed to remove
certain disturbing features of the MFA and to
abolish some of the provisions that have been
impossible to define in contractual terms (such
as “exceptional circumstances”, “minimum via-
ble production”, etc.) and that have contrib-
uted to the kind of arbitrary bilateralism that
developing exporting countries have long op-
posed. In many respects, however, it is a fur-
ther extension of the MFA, which will continue
to influence trade in this sector over the transi-
tion period, and the MFA restrictions con-
tained in the bilateral agreements will remain
until the restrained products are integrated into
GATT 1994, Moreover, the provisions of the
transitional safeguards bear a strong resem-
blance in criteria and procedures to the MFA.
The monitoring system of the Agreement also
follows the same pattern as that of the TSB
under the MFA.
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2. Coverage

The Annex to the Agreement defines the
product coverage. It covers the whole universe
of textile and clothing products in Section XI
of the HS Code (excluding fibres), including
many products that have never been specifically
restricted under the MFA in any importing
country. These products are in chapters 53, 56,
57 and 59 of Section XI of the HS Code, where
there are hardly any significant imports from
the restricted sources.

In addition, the Annex includes items
from certain other Sections of the HS Code.
These products are not, strictly speaking, textile
products, but have some textile components,
e.g. soft luggage, footwear uppers, umbrellas,
seat belts, etc. Some of these products have
found their way into the textile category system
of the United States and are covered by its bi-
lateral textile restraint agreements under the
MFA. The EC also applies non-MFA re-
strictions to some of these items. According to
ITCB estimates,!155 these products would ac-
count for more than 35 per cent of the total
volume of imports in the EC and the United
States. The inclusion of unrestricted items in-
flates the volume of total imports which forms
the base for the integration programme. This
will enable the developed importing countries
to meet the integration percentage required by
the Agreement with the inflated volume of im-
ports, and to avoid liberalizing the existing
MFA restrictions during the carlier stages of
the integration.

3. Integration programme

As pointed out earlier, the programme of
integration of the Agreement allows each re-
straining country to choose the range of textile
and clothing products it prefers to integrate at
each of the first three stages. Given the com-
plexity of, and differences in, the system of
major importing countries’ categorization for
textiles and clothing, it will be very difficult for
members to monitor the integration pro-
gramme effectively. For example, the EC have
114 categories in which textile and clothing
products are classified, based on the degree of
processing; the United States has nearly 200

155 See ITCB document CR/XIX/(ARQ) 03, June 1994, p. 3.

categories (including part-categories) under five
category series which are classified on the basis
of fibres.

According to the integration ratio, as laid
down in the Agreement, only 51 per cent of the
products covered in the Annex will be inte-
grated into GATT 1994 over the 10-year tran-
sition period in three stages, leaving the balance
of 49 per cent to be integrated on the very last
day of the Agreement. This programme evokes
some doubts as to its credibility, as the re-
straining countries can easily evade the phasing
out of the most sensitive MFA restrictions until
the later stages, and the problems of industrial
adjustment cannot be mitigated when such a
large bulk of restrained products covered by the
Annex will be left in abeyance for integration
until the very last minute.

4. "Market disruption” and the transi-
tional safeguards

Although the term “market disruption” is
not mentioned in the text, the concept is still a
basic premise of the transitional Agreement.
In particular, it is reflected in the basic elements
of the transitional safeguards. For example,
the criteria for transitional safeguard actions
under the Agreement are, in many respects,
along the same lines as “market disruption” as
described in Annex A of the MFA, under which
discriminatory measures can be applied on a
member-by-member basis against both MFA
and non-MFA signatories to whom serious
damage, or the actual threat thereof, is attri-
buted. The serious damage, or actual threat
thereof, will be “determined on the basis of a
sharp and substantial increase in imports, ac-
tual or imminent”.15 Furthermore, transitional
safeguard action can be taken either by mutual
agreement, following  consultations, or
unilaterally, subject to examination by the
TMB. ’

In terms of the other factors employed in
determining “serious damage”, the Agreement
may have negative effects on developing ex-
porting countries as some new factors such as
wages and domestic prices have been added to
the list determining serious damage.!5’

Compared to Annex A of the MFA, there
are also some changes in the provisions of Ar-

156 “Such an imminent increase shall be a measurable one and shall not be determined to exist on the basis of allegation,
conjecture or mere possibility arising, for example, from the existence of production capacity in the exporting coun-

tries.” (Annex A, 11(1)).

157 Under the MFA, the existence of serious damage will be determined on the basis of factors such as turnover, market
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ticle 6. For instance, under the transitional
safeguards, action can only be applied in situ-
ations where imports have caused serious dam-
age. There is no possibility of taking preventive
action to avoid “real risks” of serious damage,
as 1s the case under the MFA. This could be
viewed as a means to prevent the misuse of the
transitional safeguard mechanism in practice.

Furthermore, as a new positive element
in determining serious damage, the country im-
posing the action, as required by the Agree-
ment, should also examine “on the basis of the
level of imports as compared with imports from
other sources” whether the serious damage has
been caused to the domestic producers of the
product concerned as a result of the totality of
imports from all sources. Given the fact that
the MFA requires serious damage to be caused
by a sharp and substantial increase in imports
from a particular source at prices substantially
below those prevailing in the market of the im-
porting country, this development can be seen
as an important step towards the dismantling
of the MFA.

However, the new concept of cumulation
of damage caused by increased imports from
more than one source (or the totality of im-
ports), as referred to above, implies that more
than one member could be held responsible for
the serious damage, and a transitional safe-
guard measure could therefore be imposed on
several members at the same time.

With respect to other elements such as
the procedures for the application of transi-
tional safeguards, the basic obligations con-
cerning the base levels, growth rates and
flexibility of quotas are similar to those pro-
visions in Article 3 and Annex B of the MFA.

5. Relationship with the commitments
under other agreements

The provisions of Article 7 of the Agree-
ment establish a special direct link between the
benefits of the economic package of the Agree-

ment and some of the obligations under other
agreements, which include the specific commit-
ments: to achieve improvements in market ac-
cess; to ensure the application of policies fairly
and equitably in respect of dumping, subsidies
and intellectual property protection; and to
avoid discrimination against imports of textile
and clothing products.

However, the unclear language and intent
of the provisions of this Article may give rise
to difficulties with respect to its application.
Some importing countries appear to interpret
this provision as linking the integration process
with further tariff concessions on textiles by
certain exporting countries.'® [However, devel-
oping exporting countries have argued that the
concessions that they have made in this area
are compatible with their development, finance
and trade needs and that, as a matter of prin-
ciple, are not prepared to pay for the phasing
out of what constitutes a derogation from
GATT.

6. Non-MFA signatories

As mentioned earlier, one of the major
differences from the MFA is that this Agree-
ment will apply to the trade in textiles of all
WTO members, including non-MFA sig-
natories. While, under the Agreement, mem-
bers that are signatories to the MFA are
obliged to liberalize their restrictions in ac-
cordance with the integration programme,
non-MFA signatory members are required to
notify the TMB, within six months after the
entry into force of the WTO Agreement, of
whether or not they wish to retain the right to
use the transitional safeguards. If they choose
not to do so, their trade in textiles will be
deemed to have been integrated into GATT
1994 at a stroke. If, however, they decide to
retain the right to use the transitional safe-
guards, they must notify the TMB, within 12
months after the entry into force of the WTO
agreements, as to which products will be inte-
grated into GATT 1994 during the first phase.

share, profits, export performance, employment, volume of disruptive and other imports, production, utilization of
capacity, productivity and investments. See Annex A to the MFA.

158 The additional United States note to Section XI of its Tariff Schedule provided that the concessions in its schedule "on
all textiles and clothing products covered by the Agreement on Textiles and Clothing, as specified in the Annex to that
Agreement, are established based upon the fundamental understanding that the maintenance of the balance of rights
and obligations under the Agreement on Textiles and Clothing, in particular Article 7 thereof, means Members will
provide effective market access to textiles and clothing entering their territory from the United States. An assessment
of effective market access is based upon the following criteria: (i) the reduction and binding of tariff rates at levels no
higher than 35 per cent for apparel, 30 per cent for fabric and made-ups, 15 per cent for yarns, and 7.5 per cent for
fibres; and (ii) the elimination of all non-tariff barriers within three years and a commitment that no new non-tariff
barriers will be established”. See Schedules XX - United States, Uruguay Round of Multilateral Trade Negotiations,
Legal Instruments Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations Done at
Marrakesh on 15 April 1994, published by the GATT secretariat, p. 6768.
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Developing countries, which have main-
tained restrictions on textiles and clothing pro-
ducts that might not be justified under the
other provisions of GATT 1994, can phase
them out progressively, like MFA restrictions,
within the 10-year transition period by retain-
ing the right to invoke the transitional safe-
guards.

Given the fact that this Agreement is, in
many respects, a further extension of the MFA,
and that many non-MFA signatory members
are not familiar with the practices employed in
the MFA, it is important for technical assist-
ance to be provided to these members, many
of which are developing countries.®
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Chapter VI

TRADE-RELATED INVESTMENT MEASURES

A. The nature and effects of TRIMs

The measures adopted by Governments
to attract and regulate foreign direct investment
in their territories include both incentives de-
signed to attract investment, such as fiscal in-
centives, loans, tax rebates, provision of
services on preferential terms, etc., as well as a
series of requirements or conditions designed to
encourage the use of the investment according
to national priorities. The latter category can
take the form of local content requirements,
manufacturing requirements, export perform-
ance requirements, and technology transfer or
licensing requirements, etc. The use of these
two kinds of measures constitutes the terms
and conditions for the entry of investment into
the host country. Where such investment
measures are related to trade in goods they are
defined as TRIMs. Investment incentives, in-
creasing the after-tax return on the owner’s eq-
uity, enable countries to attract foreign direct
investment in specific fields, and are a means
for attracting investment to sectors, regions or
countries where it might otherwise not have
occurred. Performance requirements, on the
other hand, ensure that the operations of the
firm are consonant with the policy objectives
of the host country, and that they form part of
an overall strategy aimed at the country’s de-
velopment. The latter is particularly important

for developing countries, where TRIMs are
conceived as part of a strategy supportive of
transfer of technology, industrialization, and
economic growth. An additional motive for
employing TRIMs has been to control anti-
competitive and trade-restrictive business prac-
tices; developing countries considered it more
practical to pre-empt such practices through
TRIMs rather than to attempt to detect such
practices later and to prosecute TNCs under
competition law. Therefore the combination
of a variety of incentives and performance re-
quirements is aimed at securing a balanced
regulation and enhancement of foreign direct
investment in the host country.!®® Furthermore,
the same mixture can ensure an adequate com-
promise between the interests of the host
country and those of the investor.160

The availability of a diverse set of incen-
tives and conditions provides flexibility in ne-
gotiations with potential investors, and may
allow a bargain to be struck in which an incen-
tive with high value to the investor and low
marginal cost to the host country (such as ac-
cess to the benefit of an existing free-trade
zone) is traded for a performance requirement
of low marginal cost to the investor but high
real or perceived value to the host country (e.g.
an agreed commitment for local expenditure on

159 United States Department of Commerce, The Use of Investment Incentives and Performance Requirements

(Washington, D.C.:

1977), pp. 1-2. The 1977 benchmark survey of the United States Department of Commerce,

which provided elements for the formulation of a United States negotiating position on this issue, found that 27 per
cent of United States affiliates in the developing countries received one or more incentives to invest, while the figure

was 25 per cent for developed countries.

However, developing countries imposed performance requirements on

United States firms more often than other developed countries - 29 per cent as against 6 per cent.

160 Hardeep Puri and Delfino Bondad, "TRIMs, development aspects and the General Agreement”, Uruguay Round:
Further Papers on Selected Issues (UNCTAD;ITP/42), 1990, p. SS.
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research and development).!6! TRIMs are not
unique in imposing conditions of performance.
A “pure” investment incentive involving, for
example, a tax rebate depending on the size of
local operations, or including labour-training
grants depending on the size of the labour force
at the local plant, behaves like a performance
requirement.'2 These kinds of quid pro quo can
be found in several countries, both developed
and  developing.!$3  Differences  between
developed and developing countries with regard
to performance requirements may be traced to
variations in underlying factors such as country
size and the intensity of competition in the
markets for FDI in which the countries
operate; performance requirements may be
more frequent in those developing countries
where “the requirements for a successful
application of performance requirements - a
large, protected internal market” were found.164
Some analysts have pointed out “that
developed countrics achieve much the same
results using implicit performance requirements
imposed through selective incentive granting
that developing countries achieve through
explicit performance requirements; there has
been no clear finding as to whether the
trade-distorting  effects of  government
interventions to increase exports and reduce
imports were more pronounced in developed
or developing countries”. 165

Some economists have argued that
TRIMs may lead to welfare losses, both for the
country of origin and for the host country.
However, it has been questioned whether the
removal of TRIMs may not lcad to other dis-
tortions in trade, as their removal could result
in other policy adjustments whose effect on

Trade and Development Report, 1994 (Supplement)

trade would be hard to predict.’6 The empirical
investigations of the trade effects of TRIMs are
methodologically problematic, since at best
they compare “actual operations of firms with
a hypothetical world in which target countries
have no performance requirements, while all
other countries are allowed to retain investment
incentives”.17 The motive behind many TRIMs
has been to correct certain distortions in inter-
national trade, such as “the fact that the inter-
national trade of foreign-controlled firms is
relatively unresponsive to differentials in inter-
national prices” and to “compensate for the
pro-import and anti-export bias” of TNCs.168
TRIMs may speed up the progress of a firm
along a path that the management would have
followed anyway, and result in firms expanding
small projects to full competitive scale. There-
fore, TRIMs can be used for channeling FDI
to bring infant industries to maturity.

Recent surveys of FDI regimes around
the world help to throw light on the incidence
of some of the main types of TRIMs. For ex-
ample, a review of the FDI regimes of 30 de-
veloping countries, 5 Central and Eastern
European countries and 21 developed countries
covering the period 1992-1993 leads to the fol-
lowing conclusions on the incidence and char-
acteristics of local content requirements: 169

While a number of countries have de-
emphasized the use of local content re-
quirements, these continue to be imposed
in both developed and developing coun-
tries. However, they are clearly targeted
at specific industrics. The overwhelming
majority of local content requirements
were found in the automobile and its
components industries.  Some require-

161 Theodore H. Moran and Charles S. Pearson, "Tread carefully in the field of TRIP (Trade-Related Investment Per-
formance) measures”, The World Economy, Vol. 11, No. 1 (1988), p. 121.

162 [bid.

163 The Office of the United States Trade Representative, in its /994 National Trade Estimate Report on Foreign Trade

165
166
167

169

Barriers, identified 24 developed and developing countries that use at least one TRIM (Washington, D.C.: 1994). A
UNCTC/UNCTAD study reported that European Governments offer cash grants up to 60 per cent of the cost of the
entire investment; state governments in the United States have given as much as $325 million per project (or $108,000
per job) to foreign firms. While no explicit domestic content or export-performance regulations are involved, it would
be disingenuous to argue that such efforts were not trade-related investment measures. The Federal Reserve Bank
of St. Louis found a positive statistical correlation between the expenditures of individual states in the United States
on investment promotion, on the one hand, and exports from those states, on the other. No less real is the
import-substitution dimension of such policies among the developed nations. The trend, moreover, is worrisome.
Average state expenditures in the United States to induce inward investment and to promote exports have grown over
the past decade by more than 600 per cent. The Impact of Trade-Related Investment Measures on Trade and
Development (United Nations publication, Sales No. E91.11.A.19), 1991, p. 9.

Stephen Guisinger, Investment Incentives and Performance Requirements, Report to the World Bank (July 1983), p.
vil,

Ibid.

Moran and Pearson, op. cit., p. 122.

Ibid., p. 126,

Ibid., p. 123,

Based on reports by the Economist Intelligence Unit for various years; World Investment Report: Transnational

Corporations and Integrated International Production (United Nations publication, Sales No. E 93.11.A.14), 1993;
World Investment Directory, Vols. |, I, 11l and IV (1992 and 1994).




ments were also found in the audiovisual,
computer equipment, pharmaceuticals and
tobacco industries and in food processing
activities. By contrast, none of the Central
and Eastern European countries examined
appeared to impose local content.

* In addition to, or instead of, direct re-
quirements on local content, a number of
countries impose indirect requirements
through rules of origin which dctermine
the level of local or regional value-added
content necessary to qualify for preferen-
tial treatment under a regional integration
scheme, for example NAFTA, EC,
CACM.

®  There is evidence that countries that have
discontinued formal application of local
content requirements continue to “encour-
age” their use in the negotiation of incen-
tives agreements. Although this practice
1s quite common, even in developed coun-
tries, it 1S not easy to capture it in surveys
of legal instruments.

*  Local content continues to be a significant
requirement to qualify for public
procurement/public works bids, at the fed-
eral, state, province and city levels.

Unsuccessful efforts were made by the
developed countries, particularly since the Sec-
ond World War, to establish an international
regime for the protection of international in-
vestment. In the late eighteenth and nincteenth
centuries, the European powers and the United
States set minimum standards for the pro-
tection of foreign investment based on treat-
ment superior to national treatment, according
to which the host countries were not permitted
to interfere with foreign assets and seizure and
expropriation were prohibited. The standards
of treatment were established in a number of
commercial treaties, and were often enforced
through political pressure or military inter-
vention. These standards diverged from the
general principles of international law, under
which foreigners were subject to local laws and
not entitled to a higher standard of justice than
nationals. Interference with the property of
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The proponents of negotiations in this
area considered that TRIMs can have a “strong
dampening and distorting effect on world
trade”, by distorting the pattern of trade and
investment flows and that TRIMs prevented
TNCs from adopting a coherent global com-
petitive strategy. As discussed below, their re-
moval became a main negotiating objective of
the United States and some other developed
countries.  The 1988 Omnibus Trade and
Competitiveness Act, which provided the
United States with negotiating authority for the
Uruguay Round, also gave the President ex-
tended power to review and block foreign take-
overs of United States firms. As stated in the
Act, the principal negotiating objectives o