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ABSTRACT

Antidumping (AD) and countervailing (CV) measures have become popular subdtitutes for
traditiond trade barriers, which are gradually being reduced in the course of regiona and multilatera
trade liberdization. As WTO legd, judicid ingrument for private parties looking for government-
enforced restrictions on competition, resort to AD and CV actions became a frequent tool to tackle
problems arisng in the context of free trade. Designed as a corrective mechanism, particularly
antidumping has been hijacked for protectionist purposes. Gradualy replacing conventiond tariff-based
trade barriers, the advancement of these practices jeopardizes the benefits of tariff reduction and
growing economic integration.

This paper andyses digtribution, duration and fina outcomes of AD and CV investigations. It
concludes that anti-dumping and countervailing actions have resulted in sgnificant reductions in trade
volumes and market shares. Developing countries establish their position as new players on the AD and
CV fidd, but dso continue to be amain target of those practices.

The paper dso andyses the WTO Agreements themsdves and finds that many of the negaive
effects of AD and CV measures are not adequately addressed. Loopholes and ambiguities in their
provisions open doors for practices congtituting abuse rather than use of those instruments. Reforms of
the Agreements are urgently required. They should focus on dlarifying certain provisons and on the
introduction of effective substantial and differential trestment for developing countries.
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. INTRODUCTION

In the course of the gradud dismantling
of tariffs and increased economic integration,
non-tariff barriers to trade and competition have
became relatively more important.
Antidumping and countervailing duty actions
turned into a preferred means to impose re-
gtrictions on international trade, replacing ex-
isting limitations and/or creating additional
obstacles. Contrary to their design as tempo-
rary means to offset unfair competition, these
trade defence measures are in practice used as
a long-term remedy for various economic dif-
ficulties. (Ab)used as a subgtitute for positive
adjustment measures, AD and CV actions are
aso utilized to deal with structural problems.

Applied as an instrument for tackling
the negative consequences of trade liberaliza-
tion, anti-dumping and countervailing duty ac-
tions became a common tool to protect domes-
tic producers from foreign competition. Faced
with the need to protect sensitive domestic in-
dustries from increased imports or price
dumps, countries often decide to use AD/CV
duties instead of (the more “costly”?) safeguard
measures provided for in the GATT 94.

Antidumping is, in practice, frequently
utilized as a safeguard mechanism, which blurs
the conceptua differences between these two
instruments. The importance of this develop-
ment has been demongtrated by the fact that 95
per cent of al antidumping cases are related to
safeguard aspects with only 5 per cent being
linked with anti-competitive practicess

The economic rationae behind AD/CV
action has been heavily disputed. Many econo-
mists consider the economic basis for these
measures to be rather thin, stressing the fact
that focusing on injury for certain sectors of
the domestic industry, would neglect positive

effects on national and consumer welfare* In
ignoring consumer benefits resulting from
lower prices and the crestion of more competi-
tive market conditions, antidumping laws
would protect competitors rather than compe-
tition. In fact, AD/CV legidation often reflects
political rather than economic considerations.
Argumentsof fair competition are used by do-
mestic industries to campaign againgt low-price
imports. Antidumping action also ignores the
fact that dumping might sometimes congdtitute
a legitimate market strategy and may be neces-
sary to meet (rather than hinder) competition.®

In discussing the judtification of those
measures, one has to keep in mind however,
that the actua (ab)use of AD and CV provi-
Sons is sometimes not in tune with their genu-
ine economic rationale. Antidumping actions
are intended to (temporarily) counter unfair
competition® arising from price discrimination
between different geographical markets. They
am to remedy injury by foreign compstitors to
an importing country’s industry from interna-
tional price discrimination. Similarly,
countervailing duties intend to offset unfair
competition by subsidized (and therefore arti-
ficidly low) export prices. Negative effects of
antidumping and countervailing measures will
therefore partly have to be attributed to defi-
ciencies of the current legidation rather than
the underlying concepts of the antidumping/
countervailing regimes themsalves. It also has
to be noticed that by serving as an “escape
valve’ for trade protectior, the AD and CV
regime helped internationa trade agreements
attain a degree of acceptance they otherwise
might not have enjoyed.

It should aso be noted that the com-
plete dismantling of the antidumping system
might result in negative economic conse-

1



quences. Unrestricted price-undercutting risks
driving enterprises out of their domestic mar-
ket, even if they are not inefficient producers.
If market segregation or product differentiation
alows an exporting company to cover its fixed
costs fully on the domestic market, it can ex-
port a margind (variable) costs abroad and 4ill
improve profitability. Such competition may
serioudy jeopardize domestic companies in the
importing country, even if they produce effi-
ciently, as they have to recover ther full costs
and profit margins on their domestic market
(and not jugt the variable costs plus any margin
as the third country exporters). Smilarly, mar-
gind pricing may aso preudice competing third
country exporters, which depend more heavily
on the same import market. In such a case, effi-
ciency is not enhanced: this kind of price com-
petition does not lead to the dimination of in-
efficient enterprises, but simply favours com-
panies, which pursue those types of pricing poli-
cies (and are able to do so in terms of economic
conditions).® By preserving the ability of do-
mestic producers to stay in business and offer
domestic consumers steady sources for supply,
antidumping action can in such cases ensure
beneficial competition.®

The complete dismantling of the
antidumping and countervailing systems is not
necessarily in the public's interest. Therefore,
reforms proposed in this paper do not campaign
for the complete dismantling of the
antidumping and countervailing systems but
focus on their improvement and reform.

Section 11 of this paper will look & the
use of AD and CV measures in the WTO era
(which is post 1 January 1995). Distribution
and duration of investigations, their fina out-
come, petitioners and targeted sectors will be
scrutinized with a specia focus on the Situa-
tion of developing countries. Their particular
vulnerability and the severe impact of AD and
CV measures on their economies will be the
subject of section Ill. Section 1V focuses on
deficiencies of the respective WTO Agree-
ments as one of the sources of the existing prob-
lems. Proposals on how to overcome some of
those shortcomings will be presented in sec-
tion V.




Il. THE USE OF AD AND CV PROCEDURES UNDER THEWTO
AGREEMENTS

The WTO era saw a notable rise in AD
and CV proceedings. antidumping investiga-
tions more than doubled and countervailing in-
vestigations increased six-fold (charts 1 and
2)_10

The increase in investigations was ac-
companied by growing active participation in
AD and CV proceedings. The application of
AD and CV procedures spread from few tradi-
tiona'! (developed country) to severd new (of-

ten developing country) users such as Argen-
tina, Brazil, India, the Republic of Korea,
Mexico and South Africa. Many of these coun-
tries had recently undergone far-reaching trade
liberalization as part of their market-oriented
economic reforms.*? Apart from trying to tackle
some of the negative effects arising in the
course of those reform programs, countries that
appreciated their exchange rate regimes aso
seem to have used antidumping to limit cur-
rent account deficits caused by externa shocks

Chart 1: Increasein AD investigations
(1995-1999)
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Chart 2: Increasein CV investigations
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A. Investigations®

1. Initiations

In the area of antidumping, the dmost
exclusive restriction of AD initiations to the
Big Four'* was replaced by a broadened fied
of applicants. Argentina, Brazil, India, Mexico
and South Africa became active users, respon-
sible for a dgnificant number of new investi-
gations. Together, they account for about one
quarter of the AD investigations initiated snce
1995. Traditiona applicants like the Big Four
continue to be respongble for a large share of
investigations however, accounting for more
than 40 per cent of dl the antidumping investi-
gations initiated under the new WTO Agree-
ment.t®

Countervailing investigations continue
to be primarily launched by developed coun-
tries. The United States and the European Un-
ion initiated two thirds of al CV investiga-
tions.*¢ Altogether, developed countries were
behind more than 80 per cent of the overall
number of CV investigations initiated in the
WTO period. The domination of developed
countries becomes even more apparent when
compared to how many countries do not use
CV procedures at dl. Only 13 countries have
been active users of countervailing actions,
among them 7 developing countries.t’

2. Targets

Developing countries are mgor targets
of both antidumping and countervailing ac-
tions: 42 per cent of al AD and 63 per cent of
al CV investigations'® are directed against
them. Compared to 5 years before the WTO
Agreements came into force, the frequency for
developing countries to be the target of AD/
CV investigations even increased: between
1990-1994, 38 percent of al AD and 50 per
cent of dl CV invedtigations affected develop-
ing countries.

These figures dso need to be interpreted
againg the background of dmogt exclusve tar-
geting of developed countries during the 1980s.
At that time, dumping and subsidy charges were
predominantly made by a small group of de-
veloped countries and aso addressed mainly
other developed countries!® Less than 20 per-
cent of al AD and only about 15 per cent of
the CV invedigations initiated during the 1980s
were directed against developing countries. The
frequency of developing countries being tar-
geted by AD/CV actions has, therefore, in-
creased significantly over the last decade.?°

Many investigations were initiated in
the wake of the financid criss in Ada, Russa
and Brazil. Low export prices due to signifi-
cant currency devauations and dropped com-

Chart 3: Number of AD investigationsinitiated by “ New Users’
(1995-1999)
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Chart 4. Shareof investigationsdirected against
developing countries
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modity prices led to an increase of investiga
tions directed against exporters from those re-
gions. Even though exports at decreased prices
resulting from currency devauations should not
qualify as dumping according to the AD Agree-
ment,?* there has been a strong interaction be-
tween these currency movements and the rise
in the investigations initiated. This develop-
ment corresponds with the observation of in-
creased use of AD/CV measures  during times
of economic downturr?? and less frequent ap-
plication in periods of economic progperity. 23

India is the country most frequently &f-
fected by both AD and CV measures. More than
15 per cent of al final measures imposed in
AD and 21 per cent of dl messures imposed in
CV invedtigations were aimed at India?*

Countries with smaller import market
shares are frequent subjects of AD investiga-
tions. This phenomenon is related to the prac-
tice of cumulation — one of the most contro-
versa adminigtrative practiques by which in-
vestigating authorities aggregate al like im-
ports from every country under investigation,
assessing their combined effect on the domes-
tic industry. Legitimized by the Uruguay
Round, this practice nevertheless remains ques-
tionable. Studies have shown that cumulation
brings a sgnificant affirmative-finding bias into
injury determination by antidumping authori-
ties: Studies?® of United States investigations
have reveded that cumulation changed the out-
come from negative to affirmative in a large

number of cases. According to an andyds done
by Prusa, cumulation increased the probability
of protection by about 30 per cent. An anaysis
of European Union cases disclosed an even
gronger change in the probability of an affirma
tive decison as a consequence of cumulation:
Tharakan, Greenaway and Tharakan (1998)
showed that the practice of cumulation in-
creases the likelihood of affirmative findings
in European Union antidumping cases by 42
per cent. Without cumulation, the outcome
would have changed from a positive to nega
tive injury finding in 36.5 per cent of dl cumu-
lated cases. They aso reveded that cumula
tion has particularly negative effects on coun-
tries with small import market shares. Enter-
prises with export volumes, which by them-
selves would not have been found sufficient to
cause injury, get caught in AD investigations
due to the practice of cumulation. Cumulation
further contains a strong protectionist bias.
Hansen and Prusa (1996) discovered that it
leads to more multiple-country petitions by the
domestic industry, which are particularly often
directed against countries with small import
market shares. All these facts are particularly
relevant to developing countries, which tend
to have smdl import market shares.

3. Final measures

The United States and the European
Union have been among the parties most fre-
quently imposing final measures, accounting

5



Chart 5: Targetsof countervailinginvestigations
(1995-1999)
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for dmost one third of al definitive measures
for the reported initiations. China has been most
often affected by find measures, being the tar-
get of such actions in 1/6 of al cases. Final
measures have aso frequently been imposed
on Tawan Province of Ching, the Republic of
Koreg, Brazil, India, the Russan Federation and
Thailand (together accounting for over 25 per
cent).

The domination of developed countries
iIs even more apparent in the case of
countervailing actions. 45 per cent of al final
measures were imposed by the United States.
Together with New Zedland (20 per cent) and
the European Union (15 per cent) these three
are responsible for 80 per cent of dl find meas-
ures imposed in CV investigations initiated in
the WTO era

4. “Successratio”
The success ratio of AD and CV inves-

tigations — defined as the compostion of fina
measures — is a relatively small one:

Out of al antidumping investigations
initiated in 1998, merdly 11.6 per cent resulted
in the imposition of find measures. The 1999
data shows an even lower “success-level”: a
find measure was only imposed in 5.4 per cent
of al investigations opened during that pe-
riod.?¢  Approximately 36 per cent of al CV
investigations initiated in 1998 and 14.3 per
cent in 1999 ended with the levying of a find
measure.

Broken down by country one finds that
79 per cent of al Ausrdian and 70 per cent of
New Zealand's AD investigations between
1995 and 19997 did not result in the impos-
tion of a definitive duty or a price undertaking.
The European Union’'s success rétio is higher:
37 per cent of al investigations ended without
an AD measure. Some 27 per cent of al Cana
dian and 32 per cent of al United States inves-
tigations did not lead to an affirmative find de-
termination.

In analysing the reasons for the large
number of cases ending without a find mees-
ure one finds that lack of injury was the domi-
nant factor in United States cases: 80 per cent




Chart 7. AD investigationster minated without imposition
of afinal measure
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of al investigations?® with no final measure
were terminated for that reason. No dumping
was found in 6.6 per cent of al cases. Figures
for the European Union show that no injury was
determined in 22 per cent of dl cases that ended
without a find messure; the withdrawal of the
case was respongble for terminating 26 per cent
of the investigations. In 22 per cent of the cases
the investigation had to be terminated due to
the expiry of the deadline to impose a defini-
tive measure.

Indication of a high number of wesk?®
cases can also be found in the area of
countervailing duty actions. Only 33 per cent
of all Canadian, 46 percent of all European
Union and 47 per cent of al United States CV
investigations initiated between 1995-1999 re-
aulted in the imposition of a find measure.

Together with the phenomenon of in-
vedtigations initisted immediately after the ter-
mination of a previous one involving the same
product (the so called back-to-back investiga-
tions),* the large number of unsuccessful pro-
cedures indicates that investigations are some-
times initiated even if the petitioners presume
that these investigations will not lead to the
impostion of a find measure3* It aso demon-
dtrates that access to AD and CV proceduresis
too easy. These actions appear to be a method
of harassment, especidly if there is an aware-

ness that the mere opening of an investigation
has a sgnificant impact on the affected coun-
tries’ imports.

5. Duration

Although AD and CV action is sup-
posed to be purely temporary, it actualy often
turns into a long-term obstacle to trade and
competition, aggravating the negative impact
of these measures on developing countries.
Lengthy terms cannot only be observed with
regard of the average duration of investigations
but especially when looking at the permanence
of fina measures imposed.

While most of the countries manage to
complete their AD investigations within the
maximum time limit®? foreseen in the WTO
Agreement, some parties (the European Union
being the most prominent among them) exceed
this limit to conclude their procedures. The
European Union took an average of 589 days
to complete their investigations®® thereby ex-
ceeding the WTO Agreement’s maximum time
limit by 58 days. Some cases took up to three
years to complete3* Some 15 per cent of al
investigations initiated by the European Union
had to be terminated unfinished due to expiry
of the deadline to impose final measures, ras-
ing the question of these proceedings mean-
ing.




Tablel: United StatesAD -dutiesinforceat 31.12.99

Product Against Date of imposition
Carbon Steel Wire Rod Argentina November 1984
Canned Bartlett Pears Australia March 1973
Elemental Sulphur Canada December 1973
Steel Jacks Canada September 1966
Barium Chloride China October 1984
Chloripicrin China March 1984
Cotton Shop Towels China October 1983
Grieg Polyester Cotton Print Cloth China September 1983
Potassium Permanganate China January 1984
Carbon Steel Plate Taiwan Province of China June 1979
Colour Television Receivers Taiwan Province of China April 1984
Large Power Transformers France, Italy, Japan June 1972
Bicycle Speedometers Japan November 1972
Fish Netting of Man-made Fibre Japan June 1972
Polychloroprene Rubber Japan December 1973
Steel Wire Rope Japan October 1973
Synthetic Methionine Japan July 1973
Television Receivers Japan March 1971
Colour Television Receivers Republic of Korea April 1984
Stainless Steel Plate Sweden June 1973

Source: Semi-annual report under Article 16.5 of the Agreement by the United States for the period

1 July-31 December 1999.

The longevity of the find AD measures
imposed congtitutes an even more severe prob-
lem — both in terms of frequency and negetive
impact. An analysis of the definitive
antidumping duties in force as of 31 Decem-
ber 1999, shows the long average duration of
these duties since their imposition:

In the United States the average dura
tion of find AD duties amounted to more than
9 years, the oldest duty till being in force for
more than 32 years, dating back to September
1966. Duties valid since the early 1970s can
be found as well (see table 2). Over 90 per cent
of al United States measures lasted more than
five years.

Table2: European Union AD-dutiesin forceat 31.12.99

Product Against Date of first imposition
Ferro-silicon Brazil December 1987
Polyolefin woven sacks and bags China November 1990
Silicon metal China July 1990
Tungsten carbide and fused tungsten carbide ~ China September 1990
M onosodium glutamate Taiwan Province of China  June 1990
Synthetic textile fibres of polyester Taiwan Province of China  December 1988
Electronic weighting scales Japan April 1986

M onosodium glutamate Republic of Korea June 1990
Television (colour) Republic of Korea April 1990
Polyester yarns Turkey December 1988
Ferro-silicon Venezuela February 1990

Source: Semi-annual report under Article 25.11 of the Agreement by the European Union for the
period 1 July—31 December 1999 and various Official Journals.




Definitive duties remained in force for
an average of 6 years in Canada with some of
them being as old as 23 (or 15) years. The ma-
jority of these long duration duties were im-
posed on developing countries or countries in
transition. About two thirds of al Canadian
measures lasted longer than 5 years.

New Zedand's average duration of AD
duties totals 6 years as well — the oldest duty
being in force since 1988.3° Duties of about 10
years of age can be found in various other cases
as well — together they account for 27 per cent
of al duties being currently in force in New
Zedand. Audrdian duties being in force a the
end of 1998 show an average duration of 4
years.

European Union duties currently in
force have an average age of 3.5 years — some
of them being as old as 11 or 12 years (see ta
ble 3).

The long duration is also a problem of

countervailing actions. While CV investiga-
tions usually do not exceed the 18-month time
limit,2® orders finally imposed very often re-
main in effect for a long time. Both the United
States' and the Canadian CV duties have an
average life expectancy of about 10 years, fol-
lowed by Audrdian duties with 7 years. Some
of the United States duties currently in effect
date from the 1970s (see table 4). Some 60 per
cent of dl Canadian CV orders are more than
14 years old (see table 5).%

The existence of these long-term orders
demondtrates that the obligation to conduct 5
year reviews of AD/CV duties did not show
the anticipated results. Introduced by the WTO
Agreements, these “sunset provisions™® were
expected to sgnificantly reduce the number of
duties stemming from the pre-Uruguay era.
Five years later one might therefore legitimately
pose the question why those reviews failed to
prevent the long life of AD and DV duties. The
extensive period envisaged for the completion
of these reviews is one of the reasons. The fact

Table3: United States countervailing ordersin effect at 31.12.99 dating from the 1970s

Against Product In forcesince
Brazil Castor Oil Products 16.03.76
Brazil Cotton Yarn 15.03.77
European Union Sugar 31.07.78
Sweden Viscose Rayon Staple Fibre 15.05.79

Source: Semi-annual report under article 25.11 of the agreement by the United States for the period of

1 July-31 December 1999.

Table4: Canadian countervailing dutiesin effect at 31.12.99 dating from the 1980s

Against Product In forcesince
Denmark Canned Ham 07.08.84
European Union Canned Pork Based Luncheon Meat 07.08.84
Netherlands Canned Ham 07.08.84

Source: Semi-annual report under article 25.11 of the agreement by Canada for the period of 1 July—31

December 1999.

Table5: Duty level of AD ordersimposed by the United States

Product
Natural Bristle Paintbrushes and Brush Heads

Sebacid Acid
Carbon Steel Wire Rod
Carbon Steel Wire Rope

Against Duty level
China 352 %
China 243* %
Argentina 119 %
Mexico 112 %

*"all others’ rate. Individual duties range from 82—141 per cent in this case.
Source; US Federal Register (several issues from the 64 FR series 1999).




that reviews of trangition orders® need not be
completed until June 30, 2001 certainly con-
tributed to the sustained life of many of the
long-term orders. Other reasons for the sunset
provisons falling short of expectations are re-
lated to the language of the Anti-dumping
Agreement (ADA) and the GATT itsdf. Am-
biguous definitions and gaps in ther provisons
led to controversd readings and disputable im-
plementation rules at unilaterd level. The room
for manoeuvre opened by GATT and/or ADA
regulations*® was used by some countries to
make far-reaching recourse to specific nationa
implementation rules, which they introduced
in addition to the rules of implementation set
out in the ADA. The risks of extendve imple-
mentation rules a the domestic level can best
be demonstrated when looking at the Situation
in the United States. In making use of loop-
holes left open by the WTO Agreement, Unites
States guidelines interpreting ADA provisons
created severa presumptions in favour of the
continuation of an order.

6. Dutylevel

The duty level is significant.
Antidumping duties imposed in the European
Union account for around 25 per cent on aver-
age; the percentage for the United States is even
dightly higher with about 30-35 per cent. In-
dividua orders often far exceed this percent-
age with AD duties of more than 100 (up to
350%*!) per cent (see tables 6 and 7). According
to Prusa (1999) AD duties are now on average
10 to 20 times higher than the most favoured
nation (MFN) level, with some of them exceed-
ing the average MFN level more than 100 times.

Reference to constructed values is one
of the main reasons for the high leve of these
duties. The use of pre-dumping prices against

actua firm data on cost, as practiced by the
United States, further contributes to this deve-
opment. (In certain cases, reference has been
made to prices or constructed costs calculated
twenty years ago). The issue of congructed va-
ues is of particular relevance since it congti-
tutes an often-used method to caculate normal
value, leading to extremdy high and severely
contested dumping margins. Defined as full
costs plus profits and often based on outdated
information, constructed value determination
frequently results in anticompetitive findings
of dumping as well as in overstated dumping
margins.

On the other hand, one also finds
antidumping and countervailing duties of an
extremely low level.%? Duties hardly exceed-
ing the de minimis threshold are no rarity, ras
ing the question of the rationale behind these
measures. For the United States, this develop-
ment can be attributed to the policy of demand-
ing at least three consecutive years of non-
dumping as a condition for the lifting of an or-
der. This leads to the continuation of existing
measures even if the margin was determined

to be a a very low or zero levd.

B. Peitioners*3

Antidumping cases are concentrated in
a few indusgtries. An andysis of the petitioners
in AD invedtigations** shows that less than four
industries lodged about two thirds of al cases
opened in the United States and the European
Union: meta industry, chemical industry, in-
dustry producing eectrica equipment and (non
electrical) machinery.

A look a the petitioners in antidumping
cases reveds the extent to which antidumping

Table6: Duty level of AD ordersimposed by the Eur opean Union

Product Against
Television camera systems Japan
Wolven polyolefin sacks China

Duty level
200 %

124 %

Source: Officia Journa of the European Communities.
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a few large firms are behind a high proportion
of complaints. AD measures are part of their
corporate strategy. An examination of the indi-
vidua petitioning firms* within the industries
where antidumping action is mogt frequent, re-
veds an even higher degree of concentration:*®
In the European Union, Hoechst AG has been
a complainant in about 80 per cent of the in-
vestigations in the synthetic chemical indus-
try. Montedison lodged complaints in about 20

per cent of the cases involving indudrid chemi-
cals. Bayer AG, ENI Sp.A., ICI Ltd. and
Rhone-Poulenc have aso been very frequent
complainers.

Philips Internationa and Thomson Con-
sumer Electronics were complainants in more
than two thirds of al investigations concern-
ing television sets and radios. Arbed was in-
volved in about one third of the stee cases.

Table7: Final AD measuresimposed, broken by HS section (01.01.95 - 31.12.99)

HS section Frequency (per cent of total final
measur es)

l. Live animals; animal products 0.4
. V egetable products 17
V. Prepared foodstuffs 2 33
\% Mineral products 11
VI. Products of the chemical or allied industries 9.6
VII. Plastics and articles thereof; rubber and articles thereof 9.8
VIIl.  Leather® 0.2
I1X. Wood ¢ 28
X. Pulp and paper ¢ 4.1
XI. Textiles and textile articles 5.7
XII. Footwear © 15
XIIl.  Glassand ceramics 2.6
XV. Base metals and articles of base metal 40.0
XVI.  Machinery and electrical equipment 9 10.3
XVII.  Vehiclesh 0.4
XVIII. VariousInstruments 2.6
XX. Miscellaneous manufactures articles 2.6

Unclassifiable 04

Source: WTO Secretariat, Rules Division Antidumping Measures Database.

Notes:

a Prepared foodstuffs; beverages, spiritsand vinegar; tobacco and manufactured tobacco substitutes.

b Raw hides and skins, leather, fur-skins and articles thereof; saddles and harnesses; travel goods, handbags
and similar containers; articles of animal gut (other than silk-worm gut).

¢ Wood and articles of wood; wood charcoal; cork and articles of cork; manufactures of straw, of esparto or of
other plaiting materials; basket-ware and wickerwork.

4 Pulp of wood or of other fibrous cellulose material; recovered (waste and scrap) paper of paperboard; paper
and paperboard and articles thereof.

e Footwear, headgear, umbrellas, sun umbrellas, walking-sticks, seat-sticks, whips, riding-cropsand partsthereof;
prepared feathers and articles made therewith; artificia flowers; articles of.

f Articlesof stone, plaster, cement, ashestos, micaor similar material's; ceramic products; glass and glassware.
9 Machinery and mechanical appliances; electrical equipment; partsthereof; sound recordersand reproducers,
and partsand accessories of such articles.

h Vehicles, aircraft, vessels and associated transport equi pment.

" Optical, photographic, cinematographic, measuring, checking, precision, medical or surgical instruments and
apparatus; clocksand watches; musical instruments; partsand accessoriesthereof.
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action has been captured by (private) compa-
nies. Contrary to the myth of antidumping laws
defending the public interest, redlity shows that

Figures for the United States are more
difficult to obtain. Complaints are lodged by
(ad hoc) committees’” rather than sngle com-
panies. Still, one can see that the situation is
very much aike: A handful of big companies
dominate a large proportion of al cases initi-
ated. In the sted and other metd industries sec-
tor, complaints are amost exclusively lodged
by enterprises including U.S Steel,
Georgetown, Bethlehem Steel, Armco Stedl,
Atlantic Steel, or LTV Steel. The 1998/1999
major AD initiative launched by the main
United States steel producers provided a recent
example for this development.

Hercules Stedl Inc. and Du Pont are be-
hind most cases in the chemica industry. In-
vestigations may even continue if the origina
petitioner is disbanded due to a take-over or
merger.*8

C. Sectors

Analysis on a sectoral basis is con-
fronted with difficulties. Problems arise from
the fact that the semi-annua reports, serving
as the main source® of information for this
paper, do not indicate the tariff headings appli-
cable to investigations. Clasdsfications by sec-
tors are therefore based on an dlocation of AD
investigations to sections in the Harmonized
System (HS).5°

An inventory of dl fina measures im-
posed in antidumping investigations between
1995-1999 broken down by HS sections shows
a high degree of concentration. Some 40 per
cent of al measures targeted concern sted and
other base metals. Together with chemicals,
machinery and electrical equipment and plas-
tics (each about 10 per cent) more than two
thirds of dl AD measures concentrate on those
four sections.

Chart 8: Sectoral distribution of United States
countervailinginvestigations (1995 - 1999)

Other sectors

Basemetas

Source: WTO Rules Division Antidumping Measures Database.

Chart 9: Sectoral distribution of European Union
countervailinginvestigations (1995 - 1999)

Other sector:

Base metals

Source: WTO Rules Division Antidumping Measures Database.
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A breakdown of the distribution of
antidumping actions by sectors and reporting
countries shows an even higher degree of con-
centration: 50 per cent of al Canadian investi-
gations and 57 per cent of ther find measures™
affected steel and other base metals. The
sectora digribution of investigations is equally
concentrated in the United States. 49 per cent
of al investigations between 1995-1998 in-
volved steel, and other base metals — 46 per
cent of the tota amount of fina measures af-
fected this HS section. Sted and base metas
are also the leading sector in the European
Union, accounting for 30 per cent of al opened
investigations and for 25 per cent of al fina
measures imposed from 1995-1998. The
sectoral distribution of antidumping actions is
highly concentrated in New Zeadland as well
with 35 per cent of the started investigations
affecting glass and ceramics. Together with
prepared foodstuffs these sections account for
86 per cent*> of al fina measures for the re-
ported initiations. Similar data are reported
from Austraia with 32 per cent of al initiated

investigations involving plastics.

Countervailing investigations concen-
trate on very few HS sections as well: 52 per
cent of al cases affected base metals, 31 per
cent involved prepared foodstuffs. Broken
down by initiating country, the concentration
IS sometimes even greater (see charts 8 and 9).

One observation arising from this
andyssistha AD and CV action seems to be
more frequent with regard to products for which
tariffs have been substantialy lowered or en-
tirdly removed. Investigations involving chemi-
cals,% cotton and polyester yarns* and steel
products® are examples for this tendency. In
the case of textiles, the phase-out of the Multi-
fibre Arrangement (MFA)-type of quantitative
restrictions®® led to an increase of AD actions
involving these products. The 1998 level of AD
investigations covering textiles and clothing
equated the overadl amount for the three previ-
ous years.®’
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1. IMPACT ON DEVELOPING COUNTRIES

Antidumping and countervailing ac-
tions have a variety of negative implications.
They can create substantial distortions with
damaging effects on trade and competition.>®
The imposition (or even the mere threat) of a
duty may lead exporting firms to change pro-
duction and seek dternative sources of supply.
The exclusive focus on certain domestic pro-
ducers neglects costs imposed on consumers
due to price increases.>® Furthermore, the ex-
istence of thesetrade defence measures encour-
ages rent-seeking behaviour by import-compet-
ing firms.6°

Developing countries are especialy hurt
by these effects. apart from being most fre-
quently affected by AD and CV measures, their
enterprises are aso particularly vulnerable to
the adverse impact of those actions. As (fre-
guently) infant entrants to the international
market®* and typicaly in an economicaly
weak(er) situation, uncertainty and
unpredictability in international trading rela-
tions have more severe effects on developing
country indudtries than it is the case with well-
established exporters. Lack of expertise, finan-
cia capacities and technica equipment makes
it much more difficult for these companies to
defend their interests in an AD investigation.®2
Furthermore, they are to a much lesser extent
capable to absorb the economic effects caused
by antidumping and countervailing actions.

The most negatively felt impact of AD
and CV actions is their influence on exports.
Already the process of opening an investiga-
tion can have negative effects on trade flows —
regardless of whether a duty will findly be im-
posed.’® The mere threet to open an investiga
tion can induce a drop in exports5 Importers
are scared off and seek aternative sources of
supply. AD and CV procedures as currently

goplied can therefore result in undue losses for
exporting enterprises irrespective of ther final
outcome. The Stuation is worsened by the pos-
shility to levy duties retroactively: Article 10.8
of the WTO Agreement alows the retroactive
impogtion of a duty from the date of initiation
of the investigation.®®

Earlier sudies have shown tha imports
declined sgnificantly following the opening of
an investigation: Messerlin's andysis of Euro-
pean Union imports reveded that import quan-
tities had dropped by 18 per cent, one year af-
ter the initiation of an antidumping investiga-
tion.®s Imports had (on average) dropped to 50
per cent of the pre-investigation levels five
years after the opening of the investigation. A
more recent work by the United States Interna-
tional Trade Commission (USITC) demon-
strated that imports with high dumping mar-
gins suffered declines of 73 per cent following
the imposition of a duty.®” Latest surveys by
Prusa (1999) on the impact of United States
antidumping actions showed similar results.
According to his studies, import quantities fell
by an average 50-70 per cent over the first three
years following the imposition of a find (af-
firmative) measure. Import prices were reported
to have risen by more than 30 per cent during
the same period. Reected petitions were found
to cause damage as wdll: in this case, import
volumes dropped by 15-20 per cent.

A comparison of import levels for sav-
eral products before and after the initiation of
an AD investigation supports those results’®.
Export volumes of the country affected by an
AD measure were often found to have dgnifi-
cantly declined after the imposition of a duty.
According to United States trade data,®®
Argentinean exports of Carbon Sted Wire Rod
to the United States declined by more than 97
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per cent following the issuance of the order.”®
Exports of the same product originating from
Mexico dropped by 96 per cent, from 2,882 tons
in the year preceding the impaogtion of the or-
der to 112 tons the year after.”* Another exam-
ple of dramatic decline is the case of Chinese
exports of Natural Bristle Paintbrushes and
Brush Heads. United States imports of these
products fell from 38,000,000 unitsin 1984 (the
year before the AD petition was filed) to 1,225,
000 units) or 3.2 per cent of its pre-order levels
in 1997.2 In some cases, exports even ceased
entirdy after a duty had been imposed: United
States imports of Chloropicrin from China,
which amounted 2.45 million kilograms in the
year prior to the impostion of the AD order,
completely stopped one year after the duty en-
tered into force.” In another case involving
Aspirin from Turkey, export volumes were
found to have dropped from 1.3 million pounds
to 200,000 pounds in the year immediatdy fol-
lowing the imposition of the order and ceased
completely after 3 years.” Findings of sharply
declined or ceased imports can aso be detected
in numerous other cases such as Sed Wire Rope
from Japan’ and the Republic of Korea,”® and
Roller Chain, Other Than Bicycle, from Ja-
pan_77

Duties imposed on developing country
exporters do not merely concern highly spe-
cialized commodities or products with small
trade volumes. They are also directed againgt
major developing country enterprises, which
are often main suppliers to a region or even the
world market such as Pohang Iron & Steel
Corp., theworld' s second largest steel producer,
or the Argentinean ASCOR, which turned into
a primary multinational sted producer. One can
observe a growing tendency of industrialized
countries to turn AD and CV measures against
these companies from developing countries.
According to Prusa,® “ ...it often seems that
just when developing countries begin to effi-
ciently operate and become more competitive
in particular markets, industrialized countries
shut down those precise markets...”

Apart from the impact on exports, AD

and CV action also have negative effects on
competition. AD/CV measures are anti-com-
petitive dmost by definition since they contra-
dict most of the very essentid principles and
objectives of competition. In protecting (cer-
tain) competitors rather than competition they
bring benefits to some enterprises at the ex-
pense of the consumers.’® Price increases on
imports as well as on home market products
following the impodtion of a duty impose un-
necessary costs on consumers.t®

The argument favouring anti-dumping
action as a means to prevent anti-competitive
business practices, fals short when looking at
the actual frequency of such scenarios. Accord-
ing to the OECD study mentioned above, only
5 per cent of dl antidumping cases are actudly
related to anti-competitive practices such as
predatory or strategic pricing. In reality, AD
measures do not only often prevent competi-
tion from more competitive producers but cer-
tain forms of remedies actualy favour the for-
mation of internationa cartels. (See for exam-
ple price undertakings cum quotas accepted in
regard of Russian aluminium). Undertakings
proved to have particular competition reduc-
ing effects. The obligation to observe a maxi-
mum export volume or the fixing of export
prices of the subject merchandise at a level
above the origind price contradicts fundamen-
tal concepts of competition. In considering the
anti-competitive effects of these measures one
has to keep in mind that undertakings repre-
sent a very frequent action. Particularly the
European Union is known to make extensive
use of this measure to terminate AD proceed-
ings. More than two thirds of their final
antidumping decisions end with the acceptance
of an undertaking.8!

Findly, involvement in an AD/CV in-
vedtigation is a very expensve undertaking.t?
Apart from significant lega costs®*® the open-
ing of an invedtigation ties down exporting en-
terprises with uncertainty over the outcome,
which can lagt for years. This makes it difficult
for developing country exporters to equaly de-
fend thelr interests. Insufficient legal and fi-
nancial resources do not only restrict the ca
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pacity to contest the legitimacy and legdity of
an AD or CV action but it dso limits develop-
ing countries possibilities to become active us-
es of these ingruments themsdlves. This is one
of the reasons why so many developing coun-
tries’* do not actively engage in AD/CV proce-
dures and do not even adopt their own nationa
legidlation.

These disadvantages have led to grow-
ing frugtration among developing countries. AD
and CV measures are perceived as “ measures

(that) are being virtually used as weapons by
certain developed countries to deny access to
the products of devel oping countries.” 8 Anxi-
ety was expressed that “ The misuse of the(se)
trade remedy measures(...) by some developed
countries against exporters originating from
developing countries (...) has become a sig-
nificant barrier to the exports of developing
countries.” 8 Even developed countries” are
“ ...concerned that easy accessto and increased
dependence on such trade remedies will nul-
lify the benefits of tariff reductions.”
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IV. PROBLEMS ARISING FROM THEWTO AGREEMENTS

While recognizing those intrinsic prob-
lems of the AD/CV regime, it is important to
note that some of the negative consequences
have to be attributed to deficiencies of the cur-
rent legidation rather than the underlying con-
cepts themselves. Although the WTO Agree-
ments are an improvement over pre-Uruguay
regulaions in terms of predictability and trans-
parency,% many problems remain. Among the
most problematical issues of the ADA are:

A. Theinjury concept

The ADA defines injury as that caused
to certain sectors of the domestic industry, with-
out congderation of national or consumer wel-
fare agpects. The exclusive focus on profit-loss
to some domestic producers neglects the
economy-wide impact of AD action. Further-
more, the standards set out for the determina-
tion of injury are imprecise — important param-
eters such as changes in commercial prices,
currency devaluations or rising competition
from other domestic sources are not sufficiently
considered.

B. Non-enterprise specific approach

The AD code does not base its
determinations on an enterprise specific ap-
proach, buts allows them to be made on a
countrywide basis. Discriminating against in-
dividua exporters and sometimes ignoring best
information available, the ADA contradicts the
fundamenta concept of AD legidation to coun-
ter unfair trade practices by specific exporters.

C. Cog and constructed value
determination

The ADA tolerates the use of pre-dump-
ing prices againg actua company data on cost,

referring to the still tolerated “ best informa-
tion available” principle. This often leads to
overstated and questionable AD duties. Defined
as full cogts plus profits and often based on out-
dated information, constructed value determi-
nation often results in artificialy high dump-
ing margins.

D. Cumulation

Legitimized under the new Agreement,
this practice permits investigating administra-
tive authorities to aggregate al like imports
from every country under investigation and to
assess their combined impact on the domestic
industry. This leads to a significantly higher
probability of affirmative injury (and follow-
ing dumping) findings. Furthermore, experi-
ence has shown?® that cumulation leads to more
multiple petition filings with smaler enterprises
being named most often.

E. Duration

Duration is a problem both in terms of
the length of the investigations and in regard
to an average duties life expectancy. While the
introduction of the 18-month limit*® improved
the Stuation concerning the first issue, the long
life of an average AD duty continues to cause
severe distortions. Despite some progress, the
sunset provisions® failed to prevent the exist-
ence of long-term orders.

F. Discretion

The ADA leaves a large degree of dis-
cretion to the domedtic authorities in charge of
the implementation of the Agreement. Insuffi-
cient disciplines, and ambiguous or imprecise
formulations give rise to controversd interpre-
tations at unilateral level. The dispute over the
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goplication of the de minimis threshold®? is one
of the most prominent examples for difficul-
ties arising from divergent readings. Equivo-
ca provisons further let to fault implementa
tion at nationa level. Some countries did not
bring their domestic laws in line with WTO
rules. This has also been acknowledged by a
recent panel ruling,® recognizing the incom-
patibility of the United States Antidumping Act
of 1916 with WTO law.

G. Standard of review

The current standard of review as con-
tained in Article 17 of the ADA constitutes a
further capital shortcoming of the Agreement.
In regtricting the role of the WTO Dispute Set-
tlement Panel to purely determine whether “ the
authorities' establishment of the facts was
proper and the evaluation was unbiased and
objective’ * the Agreement establishes a sand-
ard of review that is much more redrictive than
the one normally granted to the Panel in the
WTO. The different and confining review
gandard alows antidumping authorities of im-
porting countries to escape closer scrutiny by
the WTO Panel and represents an undue re-
graint that limits effective reviews. Being an
integra part of the WTO, it is not clear why
the Antidumping Agreement should have a dif-
ferent slandard than the one applied to disputes
under al other WTO Agreements.

H. Special and differential treatment

The ADA lacks effective granting of
specia and differential treatment to develop-
ing countries. Their specific situation is only
insufficiently recognized in its Article 15. The
satement that “ ...special regard must be given
by developed country Members to the special
situation of devel oping country Memberswhen
considering the application of anti-dumping
measures...” is not accompanied by any con-
crete criteria for the granting of benefits. The
request to explore “...constructive remedies
(-..) before applying anti-dumping dutieswhere
they would affect the essential interests of de-
veloping country Members’ remained a best
endeavour clause which has hardly ever been

applied. In practice, dternatives to the imme-
diate application of duties againgt exports from
developing countries have rardy been explored.
On the contrary, resort to antidumping meas-
ures has even increased over the last years.®®
Article 15s well-intended provisions became
practically inoperative due to lacking precise-
ness.

.  Ambiguities

Loopholes and ambiguities contained
in the Agreement created additional problems
by opening the door for abuse. Imprecise regu-
lations and ambiguous definitions of the ADA
and the Subsidies and Countervailing Meas-
ures Agreement (SCM) (which by themselves
have to be consdered an interpretation of the
GATT 99) led to controversd readings at uni-
lateral level. The “interpretation of the inter-
pretation” in nationa regulations and adminis-
trative guidelines sometimes resulted in faulty
implementation. Prominent examples for dis-
putes arising from divergent interpretations are
the question on the gpplicability of the de mini-
mis threshold to review cases and the disagree-
ment over the WTO compatibility of the Unites
States Anti-Dumping Act of 1916. Other con-
troverses arose over the interpretation of Arti-
ce 7 (4 ADA’s maximum duration for provi-
siona measures®®

J. Access

Finally, access to AD measures has
proven to be too easy. Low thresholds and in-
sufficient disciplines alowed the initiation of
alarge number of unjustified cases, which never
led to the imposition of a final measure. In
some cases, investigations on the same prod-
uct have been initiated immediately after the
unsuccessful termination of a previous one.
These back-to-back investigations rank amnong
the practices most heavily criticized by devel-
oping countries.

Problems arising from the SCM prima
rily concern the categorisation of prohibited,
actionable and non-actionable subsidies. By
making subsidies for agriculture, development,
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diversification and industry upgrading
countervailable, the SCM bans exactly the type
of subsidies primarily used by developing coun-
tries (while allowing subsidies preferably
granted by developed countries such as subs-
dies granted for research, regiona development
or for the adoption of environmental standards).
Problems further arise from the qualification
for the list of countries exempted from the ex-
port subsidy prohibition.

In addition, some of the above-men-
tioned problems resulting from the ADA are

of relevance for the SCM as well. They con-
cern the duration of the procedures, the lon-
gevity of imposed orders, tightened review pro-
cedures and the clarification of certain proce-
dures.®” Despite concrete forms of specia and
differential treatment for developing countries,
some of these provisons need to be expanded.
Among the most frequently requested changes
are the raising of the de minimis thresholds of
Articles 11 (9) and 27 (11) and a limitation of
countervailing duty level.
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V. REFORMS

The following reforms could help miti-
gate the negative impact of antidumping and
countervailing measures.

1.  The limitation of unjustified in-
vedtigations is one of the most pressing issues.
A dricter ex-ante test of injury should exam-
ine the impact of dumping/subsidization on the
domestic industry as a condition for the open-
ing of an investigation. The likelihood of a
causa link between dleged injury and aleged
dumping (or subsidization) should further be
assessed aready at that stage. For that purpose,
it should be mandatory to consider the influ-
ence of factors such as the range of price fluc-
tuations occurring in the norma course of bus-
ness, changes of exchange rates or risng com-
petition from other domestic sources Quality
differences between smilar products must aso
be considered. Injury should further be deter-
mined on an enterprise specific bass, consd-
ering individual company data (where avail-
able).

2. In addition, the requirements for
the initiation of an investigation ought to be
tightened by raisng the thresholds for the de-
termination of de minimis dumping, subsidy
margins and import shares. Following the
mechanism set out in the Subsidies Agreement,
the ADA should provide for different margins
for developing and developed countries setting
the de minimis margin for developing coun-
tries twice as high as for industrialized coun-
tries. Given the frequency and amplitudes of
fluctuations of commercial market prices and
currencies, a significant increase of the gen-
erd price threshold would further be warranted
for al countries.

3. To reduce undue recourse to AD
and CV procedures, access to antidumping and

countervailing action could further be limited
by raising the “standing” threshold of Article
5.4.°¢ The overall economic wide impact of
AD/CV measures could be considered by the
introduction of a public interest clause®®

4. To reduce the number of
antidumping investigations, the harmful prac-
tice of cumulation should further be prohibited.
Significantly changing the probability of af-
firmative injury findings and leading to more
multiple petition filings with smaller enterprises
being named more often, cumulation proved
to be particularly injurious to developing coun-
tries, which tend to have small import market
shares.

5.  The possibility to open new in-
vedtigations on the same product right after the
termination of a previous one, should be re-
dricted. This use of back-to-back investigations
turned out to be particularly damaging for de-
veloping countries, which find their exports to
main trading partners disturbed by such ob-
structive action. To limit this restrictive prac-
tice countries should not be alowed to initiate
an invedtigation on the same product within one
year from the date a previous investigation was
findlised without the imposition of a duty.

6. The introduction of a financial
impediment may aso be considered to reduce
the frequency of AD/CV invegtigations. Peti-
tioners may be required to bear the defendants
legd costs in case the petition turns out to be
unjudtified, or to deposit a guarantee, which is
not reimbursed if the investigation found no
dumping or injury. An exemption for smdl pro-
ducers with limited financia resources could
prevent a redtriction of their ability to initiate
investigations. In addition, smal and medium-
sized enterprises (SMEs) from developing
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countries should be reimbursed for their lega
costs resulting from unjustified AD or CV in-
vedtigations opened againgt them without thelr
default.

7. Inorder to reduce the negative ef-
fects of constructed value determination, re-
course to this method should be limited. An
amendment to Article 2.3 of the ADA should
dlow the use of congtructed vaues only when
prices of third country markets are not avalil-
able.

8. High dumping and countervailing
duties could be reduced by limiting the discre-
tion of nationa authorities to impose duties up
to the full amount of the dumping margin de-
termined. Revised Articles 9.1 ADA and 19 (4)
SCM could require a duty to be below the de-
termined margin in case of it being sufficient
to eiminate injury to the domestic indudtry.

9.  The problem of ambiguous pro-
vigons'® could be mitigated through the elabo-
ration of common interpretation guidelines.
This would help avoid multiple, differing read-
ings a unilatera level. In order to ensure ap-
propriate implementation, the mandate of the
Ad Hoc Group on Implementation should fur-
ther be expanded. Instead of being limited to
issues of purely procedura nature, the Group
should be entitled to ded with substantive ques-
tions such as the consistency of the notified
nationa legidation with the ADA.

10. To cut down the life expectancy
of AD/CV orders, a generd time limit of 2-3
years should lead to their (autometic) lgpse once
they reach that stage. A re-impostion of a duty
has to be subject to a complete new investiga
tion examining al relevant factors from the
beginning.

11. Granting competence to the WTO
Panel to fully review the decisions of nationa
AD authorities in substance would further pro-
vide a necessary counterbalance to the domes-
tic authorities exposure to strong pressure from
both national industries and policymakers.

12. Findly, to more effectively grant
specia and differential treatment to develop-
ing countries, Article 15 of the ADA needs to
be revised and made operational. Concretisng
its rather vague provisions, differentia treat-
ment could take the form of higher thresholds
for developing countries. As is the case with
the Subsidies Agreement, different thresholds
for developed and developing countries could
be introduced, granting higher®* de minimis
dumping margins and de minimis import shares
for the latter. The present thresholds for de mini-
mis margins should be raised for developed
countries as well. Against the background of
large daily fluctuations of commaodity prices ad
exchange rates, which surpass thresholds set
out in the Agreement, injury can hardly objec-
tively be determined on the badsis of the current
1 per cent, 2 per cent or 3 per cent limits. It
should be further made clear that the de mini-
mis threshold does not only goply to newly ini-
tiated, but also to review cases.!®? Specid and
differential treatment could aso be granted to
developing countries by not applying Article
5.8s provision to regard collective imports as
above de minimis if they exceed 7 per cent.

Specid and differential treatment pro-
visons of the SCM need to be extended as well:
both Article 11 (9) and Article 27 (11) de mini-
mis thresholds should be raised. The present 1
per cent ad valorem limit of Article 11 (9)
should be to doubled for developing coun-
tries.1° Smilarly, the 3 per cent threshold for
the imposition of countervailing duties against
developing countries should also be increased.
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VI. CONCLUSIONS

Antidumping and countervailing pro-
cedures continue to be (ab)used as a protec-
tionist tool. Resort to AD/CV measures even
increased due to the strengthening of the mul-
tilateral disciplines on safeguards, the prohibi-
tion of voluntary export restraints and the phas-
ing out of the MFA quotas under the Textiles
Agreement. As a quasi-judicid mechanism that
can be invoked at individua enterprise level,
(particularly) AD measures risk becoming a
WTO-endorsed route for legitimized unilateral
protection.

Although use of AD/CV instruments is
no longer restricted to developed countries, they
continue to dominate these measures. AD/CV
measures gpplied by indudtridized countries are
precisaly focused and target key sectors of spe-
cific importance (such as sted products in the
case of the United States or textiles in the case
of the European Union). AD and CV action is
initiated by established producers to prevent
new competitors from entering the market.*%
A smdl number of big companies from indus-
trialized countries are responsible for a large
proportion of all proceedings. Investigations
are opened even if the outcome is likely to be
negative. They are lengthy and cause serious
damage to developing country exporters, who
are the main targets of these trade restrictive
practices. Once an order is imposed, it remains
in force for along time. A high percentage of
orders date from the pre-Uruguay Round era,
with some of these measures being in force for
more than 20 years. Reviews are not very fre-
quent, lengthy and suffer from differing and
disputable unilateral interpretation of the pro-
visions concerning the conduct of these re-
views.

Many of the continued problems are re-
lated to the WTO Agreements. Despite some

improvements, WTO regulations ill dlow AD
and CV action to be (ab)used as an instrument
to harass exporters and impede trade. (Ab)use
of existing loopholes has been particularly at-
tractive in times of tariff dismantling. Gaps in
the Agreements gave room for multiple inter-
pretations and controversial readings. Impre-
cise'®®> or ambiguous regulations and a high
degree of discretion for domestic administra-
tive authorities further led to faulty implemen-
tation. The room for manoeuvre resulting from
these gaps has been used by several countries
to obtain protective cover. The advance of these
restrictive business practices, which more and
more replace traditiona trade barriers, reduces
competition and endangers gains from the dis-
mantling of tariffs and growing economic in-
tegration. Particularly developing countries
fear that the benefits of trade liberalization
could be neutralised by such measures.

Developing countries regard the reform
of AD and CV procedures a top priority issue
for future multilatera trade negotiations. Their
demands need to be addressed. Sesttle has
shown that developing countries are not will-
ing to see their interests disregarded. Ignorance
of their demands might not only severdy dam-
age the momentum of import liberdization in
developing countries but also block consensus
in a future round of multilateral trade negotia-
tions.

A reform of the WTO Agreements is
also in the interest of developed countries,
which increasingly experience the negéative ef-
fects of AD and CV action themselves.i%¢ With
out improvements, use of AD and CV meas
ures will continue to be associated with abuse.
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ENDNOTES

1 Thenumber of antidumping and countervailing duty
investigations has risen significantly over the last
years. (See section 111.) Recourse to AD/CV meas-
uresholdsvariousattractionsfor thedomesticindus-
try: AD and CV actions are aremedy expressly sanc-
tioned by the WTO and allow for the levying of sec-
tor specific tariffs without palpably violating tariff
bindings. (See Prusa, 1999). They further impose sig-
nificant costs on the enterprises targeted. Once in
force, they have ahigh probability to remain in place
for along time. In some countries, this preferenceis
of particular significance: AccordingtoaWorld Bank
study, “ Antidumping law has become the most im-
portant of the remediesin U.S. law to restrain im-
ports.” (Ehrenhaft, Hindley, Michal opoulosand Win-
ters, 1997). According to Hoekman and Mavroidis
antidumping “ ...is already the instrument of choice
for industries seeking to reduce competition fromim-
ports...” (Hoekman and Mavroidis, 1996). See aso
Prusa (1999).

2 Recourse to the safeguard provisions is limited by
the requirement of these measuresto be applied ona
non-discriminatory basis. Import duties or quantita-
tive restrictions can therefore only be used against
imports from all countries. Furthermore, the injury
has to be serious. (Art. 2, paragraph 1 and 2 of the

WTO Agreement on Safeguards).

3 OECD (1995).

4 Seefor example Hoekman and Mavroidis (1996), stat-
ing that “ The protectionist biases that are inherent
in the application of antidumping are well known,
but economists have not had much impact on weak-
eningitspolitical support.” Accordingto Tharakan
(1999), “ .. .weareapproaching asituation whereone
of the necessary conditionswhich could be advanced
to ‘justify’ the use of antidumping actionsiscreated
by the existence of the anti-dumping mechanismiit-
selfl” See also Hindley and Messerlin (1996) and

Prusa (1999).

5 Inaddition one might also ask why antidumping law
bansinternational pricediscrimination whenpricedis-
crimination takes placein various contexts at domes-
tic level.

6 Anexporter should not be allowed to restrict compe-
tition in his home market and profit from the open-
ness of other countries markets by selling at lower

prices there. Free trade ought to be accompanied by
fair trade practices.

7 AD/CV actions are used to direct pressure exercised

by protectionist groupsinto alimited number of sec-
tors, in order to alow for liberalization to take place
in other (broader) areas.

Because their home market is big enough to cover
the fix costs, etc..

9 One should not forget however, that there are also

alternative approaches, which could allow settling
such problems by means other than antidumping
measures. The country concerned could, for exam-
ple, attempt negotiating with the exporting country a
reduction of itsimport barriers allowing high domes-
tic prices; or not to tolerate any longer anti-competi-
tive business practices on its market having equiva-
lent effects; or to remove other barriers, which allow

market segregation.

10 Unlessindicated otherwise, data presentedinthispa-
per draws on information contained in the semi-an-
nual reports on antidumping/countervailing duty ac-
tions submitted by WTO member countries.

11 countries are considered to be “traditional” users of
antidumping measures if they have beeninvolvedin
the conduct of such investigations since the 1970s.
Australia, Canada, the European Community, New
Zealand and the United Statesfall under thiscategory.

12 The phenomenon of increased antidumping activity

following trade liberalization could already be ob-
served in Latin America during the 1990s.

13 Unless indicated otherwise, all data refer to the pe-

riod 1.1.95 — 31.12.99.

14 Australia, Canada, the European Union and the United
States are referred to as the “Big Four” since they
were the major users of antidumping and
countervailing duty actionsin the 1980s, accounting
for over 90 per cent of all such measures.

15 Source: WTO Rules Division Anti-dumping Meas-
ures Database. Unless indicated otherwise, all data

refer to the period from 1.1.95-31.12.99.

16 Each of the respective countrieswas responsible for
one third of all investigations. Source: WTO, Rules
Division Countervailing M easures Database.
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17 WTO Rules Division Countervailing Measures Da-
tabase (as of July 2000).

18 |n some cases, devel oping countrieswerethe almost
exclusive target of CV action: 94 per cent of CV in-
vestigationswere directed agai nst devel oping coun-
tries.

19 Morethan three quarters of the AD and about 80 per
cent of all CV investigationsaimed at devel oped coun-
tries. WTO Rules Division Countervailing Measures

Database.

20 Thisincrease was accompanied by growing anxiety
by developing countries noting that “ Exports of de-
veloping countries have been facing more frequent
antidumping and countervailing measures” andex-
pressing that the “ Frequent use ... against exports
from developing countries by major trading coun-
tries has become a matter of serious and growing
concern.” Communication of Egypt to the WTO

(WTO 1999 g)

21 see Article 2.4.1 Anti-dumping Agreement (ADA).

22 This phenomenon could particularly be observed at

theend of the 1970saswell astowardsthelate 1980s.

23 Asoccurred during the mid-1980s and the end 1990s.
This is consistent with the material injury require-
ment as set out in the WTO Agreement, sinceit is
morelikely that suchinjury will be caused and claimed
during times of regression (rather than during peri-

ods of economic growth.)

24 WTO Rules Division Antidumping Measures and

Countervailing Measures Database.

23 See Prusa (1998).

26 source; WTO RulesDivision Anti dumping Measures
Database.

27 Like in all other cases (unless indicated otherwise)
the period investigated covers 01.01.95-31.12.99.

28 This data refers to all United States investigations
initiated between 1995 and 1998.

29 “\\Weak” inthe sense of the underlying factsnot justi-
fying the imposition of afinal measure.

30 The most prominent cases were the European Union
AD investigations on grey cotton fabrics against
China, Egypt, India, Indonesia, Turkey and Pakistan
aswell astherepeated EU investigationson bed linen
against Egypt, Indiaand Pakistan. SeealsotheUnited
States steel cases. A recent WTO dispute panel has
concluded that some aspects of the European Union’'s
antidumping measures against imports of cotton-type
bed linen from India violated the WTO Anti-Dump-

ing Agreement. See WTO (2000b).
31 The abolition of those back-to-back investi gations

was one of the main demands vocalized by develop-
ing countries. See for example India’s reform pro-
posals submitted to the WTO (WTO 1999). Similar
proposals were made by Cuba, the Dominican Re-
public, Egypt, El Salvador, Honduras, India, Indo-
nesia, Malaysia, Nigeria, Pakistan, Sri Lanka and
Uganda. See WTO (1999b)

32 Both the Antidumping and Subsidies Agreement
foreseeaperiod of 12 monthsfor areview to be com-
pleted, without makingit astrict obligatory timelimit.
Article 11.4 of the ADA as well as Article 21.4 of
the SCM Agreement only state that “ Any such re-
view shall be carried out expeditiously and shall
normally be concluded within twel ve months of the
date of initiation of thereview.” Inpractice, thedu-
ration of reviews often exceeds 12 months. Thisis
particularly the casein the European Union. Accord-
ing to Article 5.10 “ Investigations shall, except in
special circumstances, be concluded within one year
after their initiation, and in no case more than 18
months.”

33 This number refersto all investigations opened and
completed since the WTO Agreement entered into
force.

34 see for example certain footwear (leather uppers)
from China, Indonesiaand Thailand (The investiga-
tions opened on the 22™ February 1995 and were
not concluded until the 28" February 1998), certain
magnetic disks (3.5” microdisks) from Canada,
Macao and Thailand (06.04.95-04.03.98) or

glyphosate from China (13.10.95-18.02.98).
35 |t was imposed on 31.5.88.

36 |nvestigationsare concluded after an average of 332
(European Union), 272 (United States), 202
(Canada), 179 (New Zealand) or 156 days (Aus-

tralia).

37 |t should be noted that the European Union makesit
particularly difficult to reveal the actual duration of
their dutiesin force. Unlike most other parties, stat-
ing the date of the original (first) imposition of the
duty the European Union only refers to date and
number of a certain edition of its Official Journal,
thereby creating the misleading impression of that
date corresponding with theday of (first) imposition
of the duty. An examination of the mentioned Offi-
cial Journal (going through numerous reviews and
provisional measures) often revealsthe fact that the
actual date of imposition dates back much longer.

Differencesof upto 9 yearscan befound frequently.

38 Article 11.3 of the ADA statesthat “ any definitive
antidumping duty shall beterminated on a date not
later than fiveyearsfromitsimposition...” unlessan
(obligatory) review finds that the expiry of the duty
would be likely to lead to continued or recurred

dumping.

24



39

40

41
42

43

44

45

46

47

48

49

50

51

52
53

Transition orders are the antidumping and
countervailing duties (and suspended investigations)

in effect on January 1, 1995.

Article 11.3 of the ADA is particularly troublesome
sinceit leavesthe possibility for countriesto restrict
the application of various provisions of the ADA to
reviews of measurestaken under the new Agreement.

64 FR 25011, May 10, 1999.

See for example the 2.72 per cent duty imposed on
Sonar Cotton Mills in Cotton Shop Towels From
Bangladesh, the 2.90 per cent “al others’ order in
Sorbitol From France, or the 2.6 per cent duty im-
posed on two Indonesian companiesinCertain foot-
wear with uppers of |leather or plasticsoriginating

in the People’ s Republic of China.

Dueto thevery time-intensive undertaking of apeti-
tioner analysis, the examination is restricted to

antidumping procedures.

The analysis covers all investigations, which led to
the imposition of aduty currently still in force.

The names of the companies quoted in thispaper are
the onesinforce by thetimethose enterprises|odged
the complaint. For reasons of consistency and com-
parability changesin names (caused by mergers, re-
structuring etc.) were not considered.

Notes of initiations of AD investigations published
in the Official Journal and the Federal Register.

Such as the Ad Hoc Committee of Domestic Nitro-
gen Producers (Urea from the German Democratic
Republic), the Committee on Pipeand Tube Imports
(Certain Welded Carbon Steel Pipesand Tubesfrom
Spain), the Committee of Domestic Steel Wire Rope
and Specialty Cable Manufactures (Carbon Steel
Wire Rope from Mexico) or the World Trade Com-
mittee, Parts Division, Electronic Industries Asso-

ciation (Television receiversfromJapan).

See for example Elemental Sulphur From Canada,
were the original petitioner Duval was later taken

over by Freeport-McMoRan Sulphur Inc.

Information provided by the WTO Rules Division
Antidumping Measures Database is also based on

thesereports.

Duetotheinability to classify about 1 per cent of the
total number of investigations, all following calcula-
tions should be regarded as approximations.

“Final measure” means that the final determination
has been affirmative. The number refers to the re-

ported initiation for this period.

Each section accounts for 43 per cent.

Such as the United States AD investigation on

54

55

56

57

58

59

persulfates against China, on polyvinyl alcohol
against China, The Taiwan Province of China, Japan
and the Republic of Korea, sodium azide against Ja-
pan or the European Union investigations on mono-
sodium glutamate against Brazil and Viet Nam, fur-
furyl alcohol against China, the United States and
Thailand, on Glyphospate against China, thiourea
dioxide against China or polysulphide polymers
against the United States.

Like the European Union investigations on
unbleached cotton fabrics against China, India, In-
donesia, Pakistan and Turkey, on bed linen (cotton
type) from Egypt, India and Pakistan, on polyester
textured filament yarn from India and the Republic
of Korea, on synthetic fibreropesfrom Indiaand the
Republic of Korea, on polyester yarns from Malay-
siaor the United Statesinvestigationson spun rayon
singlesyarn from Austria

Some of the numerous examples in this sector are
the United Statesinvestigationson stainless sted plate
in coils from Belgium, Canada, Taiwan Province of
China, Italy, the Republic of Korea and South Af-
rica, on steel wire rod from Canada, Germany, Trini-
dad & Tobago and Venezuela, on Hot-Rolled flat-
rolled carbon quality steel products from Brazil and
the Russian Federation, stainless steel round wire
from Canada, Taiwan Province of China, India, Ja
pan, the Republic of Korea and Spain, on cut-to-
length-carbon steel plate from China, Russian Fed-
eration, South Africaand Ukraine, on stainless steel
wire rod from Taiwan Province of China, Germany,
Italy, Japan, the Republic of Korea, Spain and Swe-
den. The European Unioninitiated investigationson
steel wire ropes from China, India, the Republic of
Korea, South Africaand Ukraine, on certain sections
of iron or non- aloy steel from the Czech Republic
and Hungary, stainless steel bright bars from India,
stainless steel big wire from India and the Republic
of Korea, narrow steel strips from the Russian Fed-
eration and stainless steel heavy platesfrom Slovenia
and South Africa.

Thisisprovided for under Art. 2 of the WTO Agree-
ment on Textiles and Clothing.

WTO Rules Division Antidumping Measures Data-
base.

In the case of antidumping, its harmful effects was
even officially recognized by the United States stat-
ing that “ antidumping laws sometimes reduce con-
petition and raise prices.” U.S. Government Print-

ing Office (1994).

See also the findings of an OECD study stating that
AD measures applied to non-monopolizing dump-
ing (constituting the majority of the cases) has the
effect of protecting suppliers at the expense of con-
sumers and competition. See OECD (1996).
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See Hoekman and Mavroidis (1996).

Their links with importers and consumers are par-
ticularly fragile. Subsidies granted to these enter-
prises often serve as one method to compensate for

special exogenousfactors.

AD and CV investigations often demand the pres-
entation of data not readily available in developing
countries. Also - contrary toindustrialized countries
- developing countries receive only very little back-

ing from their Governments.
See Prusa (1999) and Messerlin (1988).

According to astudy done by Messerlin, EU import
quantities declined by 5 per cent (on average) be-
tween the year before theinitiation and the year af -

ter. See Messerlin (1988).

“Nodutiesshall beleviedretroactively pursuant to
paragraph 6, on products entered for consumption

prior to thedate of initiation of theinvestigation.”
Messerlin (1988).

USITC (1995). Thisstudy also showed that unit val-
uesincreased by 32.7 per cent at the same time.

All of the following cases led to the imposition of a
final measure.

U.S. Census Bureau IM146 Reports. See 64 FR
28975, May 28, 1999.

Export volumes dropped from 68,335 net tonnes in
1983, the year after the imposition of the duty, to

2,756 net tonnes in 1997.

U.S. Census Bureau trade statistics; 64 FR 42905,
August 6, 1999.

U.S. Census Bureau trade statistics; 64 FR 25011,
May 10, 1999.

Source: US IM 46 reports. See also 64 FR 11440,
March 9, 1999.

U.S. Census Bureau IM146 Reports, 64 FR 36328,
July 6, 1999.

64 FR 35626, July 1, 1999.
64 FR 43166, August 9, 1999,
64 FR 43166, August 9, 1999,
Prusa (1999).

It should be noted however, that in the case of non-
predatory pricing, maximizing consumer welfare
might not always maximize overall welfare - depend-

ing on whether the initial resource is distorted.

It has to be said however, that the imposition of a
duty does not always mean that domestic producers
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and exportersraisetheir prices by thefull amount of
theduty. Tradediversion effects might keep domes-
tic producers from raising their prices by the full

amount of the dumping duty imposed.

According to Tharakan, 72 per cent of all decisions
infavour of the petitioner take theform of undertak-
ings. See Tharakan (1995).

The exporter’s obligation to participate not only in
theinitial investigation but alsoin administrativere-
viewshasbeen considered to bea“hiddentax”. See
Ehrenhaft, Hindley, Michalopoulos and Winters

(1997).

Overall investigation costs of $ 1 million are no
rarity in the United States.

Among the 137 WTO members, only 31 ever initi-
ated a AD, and only 13 a CV investigation. About
one half of all members are without domestic AD/
CV legislation. Source: WTO Rules Division Data-
base and the reports of the committees on
antidumping and on subsidies and countervailing

measures WTO (1999d, 1999¢).

Communication of Indiato theWTO. WTO (1999f).

Communication of Egypt to the WTO. WTO
(19999).

Such as Japan. See WTO (1999h)

Important improvementsin the area of antidumping
concern new methods of margin calculations, tight-
ened investigation procedures and the introduction
of the* sunset clause” . A better distinction between
actionable and non-actionable subsidies was a

progress achieved in thefield of subsidies.
See Hansen and Prusa (1996).
See article 5.10 ADA.

Article 11.1 ADA.

The United Statesinsisted on therestricted applica-
tion of the lower 2 per cent de minimis threshold to
newly initiated cases, while the Republic of Korea
wanted Art. 5.8 to be applied also to review cases.
The panel decided in favour of the United States

(WTO 1999¢).

The incompatibility of the US Antidumping Act of
1916 with WTO law has been recognized by a panel

ruling in March 2000. See WTO (20008).

Article 17.6 (i) ADA.

From 1995 to 1999, the number of AD investiga-
tions more than doubled. See also section I11. An-
other indicator for the unwillingness of look for al-
ternative remediesisthe high number of provisional
measures.
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96 Mexico claimed that an extension beyond 6 months
could beinterpreted asbeing in conformity with* the
spirit of Article VI of the GATT 94.” See the panel
report on the Mexico Antidumping Investigation on
High Fructose Corn Syrup from the United States

(WTO 2000b).
97 such as Article 27 (3) or Annex 1.

98 Or at least make sure that the current threshold is
not weakened. Article 4.1 (i) states that producers
related to exporters and importers are to be kept out
of the processto determine the standing of the com-
plainants, with the result that actual thresholds are

often lower than foreseen in Article 5.4.

99 Noduty could therefore beimposed without thefind-
ing that thismeasurewould beinthe publicinterest.
Such a clause can already be found in Canada and
the European Union. It hasto be noted however, that
experiences with such apublic interest clause have
only partly been successful. Nevertheless, an obliga-
tory assessment of the economy-wideimpact of AD/
CV measures would help reduce their protectionist

bias.

10 such as the provisions concerning the de minimis
threshold of dumping margins.

101 One could consider doubli ng the de minimisthresh-
oldsfor developing countries.

12 The ambiguous/imprecise wording of the ADA al-
lowed the United States to restrict the 2 per cent
threshold to caseswhich had beeninitiated after the
Agreement went into force. For details see the Panel

Report WTO (1999b).

1B A subsi dy investigation would therefore beimmedi-
ately terminated when the subsidy given by adevel-
oping country does not exceed 2 per cent ad val-

orem.

104 prominent cases in this respect are salmon case
(United States versus Chile) or General Motors and

Ford v. Hyundai.

106 Theconsequencesof thisinpreci senessbecomesap-
parent when looking at some of the disputes brought
in front of the WTO Dispute Settlement Panels (and
the difficulties of Panelsto find guidelines for their
decisions unequivocally based on the Agreement’s
provisions).

106 Particularly the emergence of the new usersin the
area of antidumping made traditional players fear
that those new users might employ thisinstrument
the way they did. See for example the statement of
the United States Trade Representative noting that
future trade negotiations maintain “ antidumping
laws as affective remediesagainst unfair trade prac-
tices” whilealso® prevent misuse of other countries

antidumping laws against U.S. exporters.” (InsideU.S.
Trade 1993)
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