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A brief description of the experience of the GVH (the Hungarian Competition Authority)
concerning cross-border anticompetitive practices:

Hungary has an open economy, in 2009 the value of the export of products and services
amounted to almost 80% of the GDP. Most of the foreign trade of the country is done with
EU Member States, in 2009 80% of the export sales were realised in the EU.

As a consequence, for Hungary, cross-border anticompetitive practices arise mainly in the EU
context.

International cartels

As regards the antitrust field (anticompetitive agreements and unilateral conducts) it is
important to mention that the GVVH participates in the European Competition Network (ECN),
which has its own rules for cooperation. Council Regulation (EC) No 1/2003' and the
Commission Notice on cooperation within the Network of Competition Authorities
(“Cooperation Notice”) determine how the members of the ECN — and among them the GVH
— cooperate when they proceed in a case which may affect trade between the Member States
(i.e., which may have cross-border character).

Two of the cases reported in Table I. below (“International Cartels Investigated and
Completed by the Hungarian Competition Authority between 2000 and 2011”) were
investigated by the GVH under the TFEU® (and also at the same time under national
competition law in parallel). This means that the GVH applied all the cooperation
mechanisms described and regulated by the Council Regulation and the Commission Notice,
to the extent that was necessary in the given cases.

The most essential elements of the cooperation mechanisms cover the following
obligations/possibilities:

— the ECN members inform each other when they initiate a case under the TFEU
competition provisions;

— cases may be allocated among the ECN members;

— information (also including confidential information) may be exchanged and if certain
conditions are met the information exchanged may be used as evidence; exchanges of
information can take place either formally (e.g. under Article 12 of Regulation
1/2003/EC) or informally;

— ECN competition authorities may request each other to carry out inspections or any
other necessary fact-finding measures (under Article 22 of Regulation 1/2003/EC);

— ECN members inform each other if they have sent their Statement of Objections (SO,
or SO-equivalent document, like in the case of Hungary: preliminary position) to the
parties, and also if ECN members have already closed their case.

Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty (Official Journal L 1, 04.01.2003, p.1-25)

2 Official Journal C 101, 27.04.2004, p. 43-53

% Treaty on the Functioning of the European Union (Official Journal C 83 of 30.3.2010)



In the cases reported in the table below, the GVH fulfilled its obligation to inform all the other
ECN members about the initiation of the cases under the TFEU provisions. Case allocation
did not occur and there were no exchanges of information or requests for investigative
measures. In spite of this a certain degree of coordination took place between the GVH and
the other competition authorities when we dealt with our cases under either EU law or
domestic laws.

A specific feature of one of the cases reported in the table (\Vj-102/2004) is that it was dealt
with by both the GVH and DG Comepetition at the same time. The Commission investigated
the violation on the whole European market, but since Hungary only became an EU member
in May 2004, the Commission could only proceed against the Hungarian-related elements of
the violation for the period of time after the Hungarian accession date. Consequently, the
GVH also proceeded in the case against those elements of the violation that occurred prior to
May 2004. Obviously in this case the GVH purely applied national law (and not the relevant
TFEU provisions).

It is also important that the ECN cooperation mechanism covers leniency related matters as
well. This means that ECN members have to coordinate all those cases they are dealing with
if there is a leniency applicant (e.g. the Cooperation Notice requires ECN members receiving
a leniency application to encourage the leniency applicant to consent to the transmission of its
leniency related information to another ECN member). The GVH has its own leniency policy.
Originally the first leniency programme entered into force in 2004, but — in the framework of
the commitment made by the GVH to approximate its leniency regime to the ECN Model
Leniency Programme — in 2009 a new leniency system entered into force. As a result of this,
the Hungarian leniency programme is now fully harmonised to that of the ECN.

The existence of these rules allow the members of the ECN to cooperate very closely,
something which would be extremely difficult if these rules were not in place. Moreover, it is
a further advantage that these rules form a uniform basis, valid equally for each ECN member
(i.e. in the absence of these rules it seems likely that the ECN members would have entered
into different bilateral cooperation agreements with each other, which would have further
complicated the cooperation of the same countries). From this point of view the ECN is a
unique and specific regional cooperation.

Concerning the cooperation of the GVH with non-ECN member competition authorities, the
Hungarian legal system only provides for limited possibilities. As regards the transmission of
information by the GVH to any other competition authority, the Hungarian Competition Act
stipulates that:

“Documents generated in the course of the proceeding may be made available on
request to a foreign authority. Documents containing business secrets may only be
made available if this is provided for by an international agreement promulgated by
an act. Where the requested documents contain business secrets, a condition for
disclosure is a commitment by the foreign authority to treat the contents of the
documents as business secrets.

In order to contribute to the mutual promotion of the ability of the parties to perform
their duties, the Hungarian Competition Authority may enter into cooperation
agreements with foreign competition authorities.”



The first provision of the Hungarian Competition Act quoted above has never been tested. As
regards the second one, the GVH has concluded several bilateral cooperation agreements with
other competition authorities and these documents also contain enforcement related
cooperation provisions, allowing — to some extent — e.g. exchanges of information as well.
These provisions, however, have never been applied in practice. Nevertheless, the GVH is
contemplating reviewing the provisions quoted above and establishing the possibility of
exchange of information with foreign competition authorities based on a waiver solution (like
the waiver suggested by the International Competition Network).

Cross-border mergers

The situation concerning mergers is similar to the situation concerning cartels: the GVH is
closely connected to the EU-related cooperation system also in this field. As regards mergers
there is a one-stop-shop mechanism within the Union. This means that either the EU
Commission (DG Competition) proceeds in a case or one (or more) Member State(s). The
GVH participates in the cooperation system in the manner which is set out in the ECMR*.
There is a referral system, regulated also by the ECMR, allowing quite flexible pre- and post-
notification possibilities for both the competition authorities and the parties.

Since the accession of Hungary to the European Union the GVH has tested these referral
possibilities several times, but those cases are not reported in the attached Table II.

The GVH receives all the notifications made to the EU Commission and — if there is a
substantial impact of the transaction on the Hungarian market — the GVH sends its
observations to DG Competition.

There is a further possibility to have the national considerations represented in the European
merger control process by participating at the meetings of the Advisory Committee on
concentrations”.

There is also an ECN working group — in which the GVH participates — devoted to strengthen
the cooperation of ECN members in the field of merger review and to facilitate those
situations in which two or more ECN members investigate the same case due to the cross-
border nature of the transaction.

From the practice of the GVH the European Competition Authorities’ cooperation (ECA®) is
also worth mentioning. In the framework of the ECA cooperation the member authorities
inform each other about every case which was notified to them under their respective merger
control regime when they know that the same transaction was (or will be) notified also to any
other member of the ECA. This system aims to coordinate Article 4(5) and Article 22 referral
initiatives of the ECA authorities at an early stage of the proceedings. The GVH receives 2-
300 ECA notifications annually.

There is only one case reported in Table Il below, it is a sugar merger notified to the GVH in
2001. Since the case also had a European dimension, it was notified to the European

*EC Merger Regulation: Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of
concentrations between undertakings (Official Journal L 24, 29.01.2004, p. 1-22)

®  See Article 19 of the ECMR

Competition Authorities of the European Union and the EFTA Member States.



Commission as well” (M2530, Stidzucker / Saint Louis Sucre). DG Comp made its decision
on 20 December 2001 and at the same time accepted commitments. Studzucker had to divest
its majority shareholding in Belgium's Suikerfabriek van Veurne SA and place 90,000 tonnes
of sugar per year in southern Germany at the disposal of an independent trader.

Considering that at that time (i.e. in 2001) the ‘one-stop-shop’ system of the EU merger
control did not relate to EU candidate countries, the Slovakian Competition Authority, to
which the deal was also notified, proceeded in the case. As the commitments offered by the
parties could not remedy the competition concerns of the Slovakian authority, it prohibited the
merger.

The GVH also made its own assessment on the transaction. The merger of the two foreign
mother undertakings/parent companies would have led to competition problems in the
Hungarian sugar market. The GVH gave its approval for the transaction on the condition that
the parties committed themselves to divest one of the Hungarian subsidiaries.

The GVH paid attention to the proceedings of both DG Comp and the Slovakian Competition
Authority (both decisions were made before the GVH would have made its own decision in
the case).

" Since Hungary only joined the EU later, in 2001 parallel merger proceedings by DG Competition and the

GVH were possible.



Table I. International Cartels Investigated and Completed by the Hungarian Competition Authority between 2000 and 2011
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Table Il. Cross-Border Merger Reviews Completed by the Hungarian Competition Authority between 2000 and 2011

Market Other Start date of | Physical Regional or
The type of Location of Country concentration jurisdictions | the presence and | international Final decision
merger: the merging Name of of origin Countries | (Worldwide which proceedings | of merging cooperation and the
Horizontal, parties Product | companies | of affected and in the reviewed the | in Hungary | partiesin involved and remedies
vertical or (outside of or involved companies Hunaarian same merger | and date of | (Branch, with which imposed
conglomerate | in Hungary) involved marlget) and their the final subsidiary, competition P
decision decision etc...) authorities
. - EU DG
Transaction of Raffinerie Comp:
; Tirlemont ’ .
merging ise / ) Clearance Start: 29
parties outside oise/ | Belgian/ was given October EU
, of Hungary Fmarllrlz_lere French prior to the | 2001 They had Commission .
Horizontal resulted in a Sugar Franklin Hungary | 63,3% Hungarian _ beidiari DG ' | Divestment
meraer of Roosevelt ; Final subsidiaries »
ger ¢ . proceeding S Competition
companies Agrana/ | Hungarian _ decision: 21
located in E Slovakian March 2002
astern CA:

prohibition




