
“Working 
together for a 
better world” 

 

- BioTrade 
Initiative -  

Compliance rules under 
the Nagoya Protocol: 

Implications for  
countries of origin 

Mariona Cusi, Technical Expert 
UNCTAD 



•

•

–

•

Getting started: what is what 



Example 1: Straightforward situation 

Company A: based in Spain 

Crop Z from Viet Nam 

R&D on the GR of Crop Z 



Example 2: Complex situation 

Has the 3rd party lawfully accessed 
the GR or associated TK? 

Can the 3rd party 
TRANSFER that access 

right? 

We CAN’T USE the GR or 
associated TK without getting 

an ABS contract or permit 
from the country of origin 

We neet to go to the country of origin and negotiate an 
ABS contract with the to access and use the GR and the 

associated TK 

 
 

• Same conditions of access of the 
entity that obtained legal access for 
the first time apply (e.g. same uses) 

• There might be a need to require legal 
access again 

 
 

What happens when we don’t get the GR from its country of origin BUT from another 
company or third party? 

No legal transfer is possible for 
R&D or commercial use. 



User country regulation’s implications on  
compliance and monitoring: The EU Regulation 

•
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Due diligence obligation: how can it be obtained? 

Internationally 
recognized Certificate of 

Compliance (IRCC) 

Gather, keep and transfer all 
information required by law to comply 

with the “due diligence” obligation. 

OR 



Internationally Recognized Certificate of Compliance 



Due diligence obligation: what does it mean? 

A. ABS is available throughout the value chain 

B. Users need to seek, keep and transfer to subsequent users information on: 

• Date and place of access; 

• Description of the GR or associated TK used; 

• Source from where they obtained them, as well as any subsequent users; 

• Presence or absence of rights and obligations relating to ABS, including those regarding 

subsequent applications and commercialization; 

• Any existing access permits; and 

• MAT, including any benefit-sharing arrangements. 

C. Users must analyze if the information in their possession is sufficient and be certain that 

they comply with the applicable legal requirements in the provider country. 

 If NOT sufficient, users must either: 

– Obtain the missing information OR 

– Discontinue the use of the GR or the associated TK 

D. Users must keep all the relevant ABS information for a period of 20 years after the end of 

the period of use. 



Monitoring compliance with user measures: 
the role of checkpoints 

Parties to the Nagoya Protocol have to establish at least  
1 national checkpoint for compliance 

WHY? 

WHERE? 

WHERE 
CAN I 
FIND 
ONE? 

To collect and receive relevant information related to PIC, MAT, 
the source of GR, including the associated TK, and its utilization 

At any stage of the value chain 

Checkpoints should be published at the ABS Clearing House 
Mechanism so that users and providers know of them. 



Issues for policymakers to take into account 

User country measures require users to 
comply with provider country regulations 

If a country has no ABS rules, then users can 
directly access the GR or associated TK 

Making a difference for ABS for R&D and 
commercialization purposes, might make 

implementation more difficult 

It might be easier to cover both purposes in 
the scope of the national regulations, while 
having a simiplified and shortened process 

for ABS for R&D purposes only. 

For users to be able to comply with them 
properly, ABS national and regional rules 

must be 

Transparent 

Clear 

Efficient and effective 

Not overly burdensome or costly 

Enforceable 

ABS regulations implementing the Nagoya 
Protocol should have provisions for both 

providers and users 

Most national regulations from biodiversity-
rich countries tend to focus only on their own 

resources. Countries should also establish 
measures for their own national users going 

abroad to source GRs and related TK. 

Users can be either national or foreign. 
Both need to comply with user obligations. 

Foreign users will apply user measures from 
the country or region they come from or 

from that where the “use” will take place. 




