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FOREWORD BY THE SECRETARY-GENERAL OF UNCTAD
MR. RUBENS RICUPERO

When I attended the first WTO Ministerial Conference in Singapore, in
December 1996, it was the first time I had participated in a meeting of the
GATT/WTO since leaving my post as Ambassador and Permanent Repre-
sentative of Brazil to the GATT shortly before the completion of the Uruguay
Round. I was struck by the extent to which the WTO had evolved beyond the
GATT, and in particular by the new and intensified challenges and opportuni-
ties facing developing countries in the multilateral trading system. Basing
myself on the fresh and ambitious mandate UNCTAD had then recently
received at its Ninth Conference, in South Africa, I decided to launch the
“positive agenda” programme in UNCTAD, with a view to assisting develop-
ing countries to build their capacity to identify their interests, formulate trade
objectives and pursue those objectives in international trade negotiations.

The scope of multilateral obligations, the technical complexity and
sheer volume of the issues covered, the extraordinary work load on Geneva-
based delegations and the administrative burden on capitals have placed most
developing countries in a situation where participation in the system, let alone
attempting to shape its future course, is almost beyond their means. However,
at the second WTO Ministerial Conference in Geneva in 1998, the decision
was taken to initiate a preparatory process that many countries understood to
be leading to the possible launch of a new round of multilateral trade negotia-
tions at the third Ministerial Conference. In response to the request of devel-
oping countries and the encouragement of our member States and of the Gen-
eral Assembly, UNCTAD began its work on the positive agenda over the
period leading up to the Seattle Ministerial Conference of the WTO, which
opened on 30 November 1999. This book represents a compendium of papers
which were prepared by UNCTAD staff members and consultants in 1999, as
part of that process.

The Seattle Conference did not launch a new round of multilateral trade
negotiations, and did not achieve a clear consensus as to the appropriate fol-
low-up. This poses a serious challenge not only to the WTO but to the inter-
national trading community as a whole, in which UNCTAD plays a particular
role, that of ensuring the continuing strength and integrity of the multilateral
trading system and its relevance for all countries. The factors which led to the
inability to forge a consensus at Seattle must be analyzed so that corrective

vi



steps can be taken. UNCTAD X has a contribution to make in this respect. One
issue is that of coherence in global economic policy-making, which must be
seen in a broad perspective, involving the various agencies of the United
Nations that deal with social, environmental and cultural matters. UNCTAD’s
particular role is to contribute to coherence between trade and development.

During the preparatory process leading up to the Seattle Conference,
developing countries submitted well over 100 proposals for action, more than
half the total. These proposals will require further supporting analysis and dis-
cussion. The papers in this book are meant to contribute to this objective, and
it is hoped that the decisions taken at UNCTAD X will confirm and strengthen
the role of UNCTAD in assisting developing countries in their efforts to shape
a multilateral trading system that serves the interests of all.

vii
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THE PosITIVE AGENDA AND THE
SEATTLE CONFERENCE

Murray Gibbs, UNCTAD

The results of the Uruguay Round. contained certain major achieve-
ments by developing country negotiators. The MFA was terminated, an agree-
ment on services was established that included movement of persons in the
definition of trade in services and a structure that provided them with consid-
erable flexibility to use liberalisation as a development tool. An agreement
was reached on Agriculture which provided a framework for meaningful lib-
eralisation in future. Provisions for differential treatment in their favour were
achieved in many Agreements which, although phrased in best endeavour lan-
guage, could be made more binding and operational in future. Even the TRIPS
agreement, which is viewed with considerable trepidation in some developing
countries, nevertheless incorporates certain provisions for flexibility which
are available to developing countries to meet some of their particular needs. A
number of developing countries were pleased that attempts to establish multi-
lateral rules for investment had been deflected into the TRIMs Agreement.
These accomplishments were in part due to the persistence of alliances of like
minded developing countries, which formed around the various issues.'

On the other hand, the version of the “single undertaking” which under-
lay the establishment of the WTO, caused problems for many developing
countries, who naturally did not want to be left behind in the old “1947” ver-
sion of GATT. The large majority of developing countries, particularly the
least developed countries (LDCs), did not possess the administrative, financial
or human resources necessary to fulfill their new obligations, to exercise their
new rights, or even to take advantage of the trade opportunities presented.

At Marrakesh in 1994, some countries pushed for the introduction of a
future work programme for the new Organization, containing new issues
which had not been dealt with in the Uruguay Round, as a component of the
final package. A compromise was reached in the form of a statement by the
Chairman of the Trade Negotiations Committee listing possible issues for
inclusion in the work programme, which included the items proposed by
developed countries, such as labour standards, investment, competition
policy, but also some of interest to developing countries, including compensa-
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2 A Positive Agenda for Developing Countries

tionzfor the erosion of preferences, commodities, financial issues, immigration
etc.

In the period between the entry into force of the WTO and its first Min-
isterial Conference, developed countries pursued the issues they had proposed
for the work programme. The idea of negotiating multilateral rules for invest-
ment within the WTO attained a particularly high profile, due to the negotia-
tions of the Multilateral Agreement on Investment (MAI) in the OECD.
Developing countries had differing views as to whether it was advisable to
bring the negotiations to the WTO where they would have some influence
over the outcome, or to leave it in the OECD where it would not bind them.
Many developing countries firmly opposed the inclusion of investment in any
WTO work programme, and even more opposed any mention of labour rights;
there was also significant resistance to further work on environment and even
competition policy. During the period of negotiation of what was to become
the Singapore Declaration, developing countries focussed attention on keep-
ing these issues off the agenda.

Thus, many developing countries were somewhat taken by surprise
when, from the opening statements of the Singapore Ministerial Conference,
it became apparent that a major goal of the developed countries was the adop-
tion of the Information Technology Product Agreement (ITA), and the rapid
completion of the negotiations on financial services and basic telecommuni-
cations. Together these were seen as providing a legal foundation of the glo-
balization process, which was presented as bringing benefits to all. The devel-
oping countries, by contrast, had not seen a need to formulate initiatives to
obtain action in their favour, nor had they fully recognized the extent to which
the WTO had become a forum for a continuous negotiating process.

Secretary-General Mr. Ricupero, an experienced trade negotiator him-
self, and who participated in the Singapore Conference, drew the conclusion
that the developing countries needed a “positive agenda”, in which they would
systematically identify their interests and set realistic objectives with respect
to all issues, not only those where they were “demandeurs”, and pursue these
objectives by formulating concrete, technically sound proposals in alliances
with like minded countries. When a wide range of countries supported
Mr. Ricupero’s vision, the “positive agenda” thus became central to
UNCTAD’s work on trade for the next three years.

The exercise of supporting the developing countries in formulating their
“positive agenda” was facilitated by the mandate which had been given to
UNCTAD at the UNCTAD IX Conference which had been held in Midrand,
South Africa in May 1996.> The Conference had assigned the Organisation a
wide range of trade issues, including services, environment and competition
policy, and instructed UNCTAD to study the implications of a possible multi-
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lateral framework for investment. UNCTAD had been given the specific task
of examining the future trade agenda , and the mandate had been set in terms
of “assisting developing countries to...” thus blurring the traditional differen-
tiation between technical assistance and “regular work”. The conference also
created a new set of “expert meetings”, which provided an opportunity to
identify the interests of developing countries in a non-negotiating context, and
became progressively an element of the positive agenda exercise.

Part of UNCTAD’s mandate was directed towards an assessment of the
impact of the Uruguay Round on individual developing countries. UNCTAD
collaborated with the WTO and the ITC in the Joint Integrated Technical
Assistance Programme (JITAP) and with a number of regional institutions
such as the Latin American Trade Network which conducted highly original
studies from the point of view of the private sector. At the request of develop-
ing countries, meetings were organized to assist them in the now rapidly pro-
ceeding negotiations on financial services, inviting lecturers from the Bank for
International Settlements and other experts. And a series of dinner sessions
were held at the invitation of several developing country delegations, at which
papers were presented to facilitate the discussion on possible issues for future
negotiation.

Preparations for Seattle

In the light of the results of the second (fiftieth anniversary) WTO Min-
isterial Conference, it was considered likely that the third Conference would
launch a major trade initiative that was named by some the “Millenium
Round”. The Second Conference set up a preparatory process which would be
“proposal driven”, thus placing every WTO member under pressure to submit
proposals to ensure that the trade issues of its specific interest would not be
omitted in future negotiations. This impetus quickened the pace and sense of
urgency of work on the “positive agenda”.

During the summer and early autumn of 1998, a number of intergovern-
mental meetings were held in UNCTAD. The very enlightening expert meet-
ing on trade in health services* was followed by similar meetings on tourism
and related services, which among other things confirmed the significance of
anti-competitive practices as an impediment to developing country suppliers
gaining a fair share of the profits in this sector and suggested elements for a
possible sectoral approach to future negotiations in this sector;’ it also pro-
posed that a expert meeting be held on air transport. Another expert meeting
was held on environmental services, which suggested that further negotiated
commitments in this sector could contribute to environmental protection if
adequate funds were made available to developing countries.® In addition,
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much work was carried out on investment and competition policy, some in
collaboration with WTO under the Singapore mandate where UNCTAD’s role
had been specifically recognized.

The third session of the Commission on Trade in Goods and Services,
and Commodities focussed on GSP and on various trade in services issues,
and instructed UNCTAD to organize expert meetings on trade in agriculture
and on air transport, two sectors whose obvious sensitivity would have pre-
cluded them for consideration by UNCTAD a few years previously. In addi-
tion, UNCTAD was instructed to work with the WTO in preparing the assess-
ment of trade in services (as required by Article XIX:2 of GATS), to study the
problem of economic needs tests as a barrier to the movement of service sup-
pliers as well as to identify barriers to trade in services so as to assist develop-
ing countries in preparing their requests in the next round of negotiations
under GATS. Thus the intergovernmental work programme in UNCTAD
came to coincide to an ever greater extent with the positive agenda process.

In mid September 1998, an Ad Hoc Expert Group was organized (under
the specific authority given to the Secretary General for this purpose) as a fol-
low up to a similar meeting which had been held in April 1997. The stated pur-
pose of this meeting was to examine the analytical needs of developing coun-
tries in preparing for the possible future round of multilateral negotiations and
initiate studies that could be of use to them in this process, the effectiveness of
which would, it was hoped, be enhanced by networking among the organiza-
tions involved. The discussion at the Ad Hoc Expert Group was chaired by the
Secretary-General and led by panellists from various UNCTAD divisions and
other international organizations such as the World Bank, IMF, WIPO, UN
Regional Commissions and research networks in Latin America and Africa.
The free discussion which took place was found very useful by participants,
and a publication was later issued, based on the debate at the Ad Hoc Expert
Group, enhanced by further analysis by experts within UNCTAD.’

Developing countries began to take initiatives to coordinate their posi-
tions in preparation for the preparatory process for the third Ministerial Con—
ference. The Group of 15 held a meeting in New Delhi in December 1998, at
which a number of participants put forward suggestions for improvements in
the MTAs, based on experiences they had encountered in the implementation
of the agreements. This effectively launched the work on “implementation”
that became central to the preparatory process in the WTO General Council.

The positive agenda exercise intensified in early 1999, when a group of
developing countries requested UNCTAD to arrange informal meetings in the
Palais des Nations to support the preparation by developing countries for their
participation in the preparatory process in the WTO General Council. These
meetings, which were convened by different delegations in turn, examined the
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substance of all the possible issues on the table. They approached the problem-
atique by identifying the “issue”, the “problem” and the “solution”, often
using tabular presentations or proposed texts with detailed explanatory foot-
notes as working tools.

The intergovernmental process in UNCTAD continued to focus more
directly on negotiating issues. The expert meetings on agriculture’ and air
transport'? addressed specific negotiating issues in those sectors, the discus-
sion being greatly enhanced by the availability of resources to finance the par-
ticipation of developing country participants. Further impetus was provided
by the decision of the UN General Assembly to attribute a significant amount
of the savings achieved through greater efficiency to the organisation of three
workshops, the preparation of technical studies and the conduct of advisory
missions.

The first of these workshops was held in Seoul, Republic of Korea (an
OECD member, it is worth noting) in June 1999, the second in Pretoria, South
Africa in early July, and the third in Boca Chica, Dominican Republic during
the first week of August. Government officials, trade practitioners and aca-
demics from developing and developed countries participated in these work-
shops.

Whereas the Seoul and Boca Chica workshops followed a strictly inter-
regional format, the Pretoria workshop concentrated on identifying the Afri-
can specificity of the proposals which had been submitted to that date, and
provided many technical inputs into the process of formulating negotiating
objectives in African capitals. It also examined the relationship between the
proposals submitted to the WTO and the objectives of ACP countries in the
negotiations of a successor to the Lome Convention. The Pretoria workshop
had been immediately preceded by another meeting organised by UNCTAD
in Sun City, South Africa which had involved senior trade officials from least
developed countries. These senior officials had drawn up a clear statement of
the objectives of the least developed countries in the future negotiations,
which was submitted to the General Council, and which addressed a wide
spectrum of issues, including that of bound, duty free treatment in favour of
LDCs, a proposal which had been “on the table” since UNCTAD VIII.

The work in Africa was deepened by the organisation of sub-regional
workshops for COMESA, ECOWAS, SADC and ECAAS, in collaboration
with ECA and OAU/AEC. Three were held during the month of August 1999
and financed by the UNDP. A series of seminars at the national level and on
specific subjects, (such as agriculture, textiles and sanitary regulations), were
also carried out under the JITAP Programme (with the WTO and ITC) and
responded to direct requests from individual African governments for advi-
sory missions.
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Developing countries continued their co-ordination process in various
fora, seminars were organised by UN Regional Commlssmns and the GI15
held a Ministerial Meeting in Bangalore India in mid- August At their pre-
UNCTAD Ministerial Conference in Marrakesh, in September, the G77 Min-
isters drew up a “message” stating their obj ectives and concerns for the Seattle
Conference that was submitted to the WTO. And African trade ministers met
in Algiers to draw up a common African ?osition stressing decisions that
should be taken in Seattle ("deliverables”).!

Almost 250 proposals were submitted in the preparatory process for the
Seattle Conference, over one half by developing countries, often presented by
alliances of like-minded countries. Developing country proposals focussed on
essentially two aspects, (a) how to ensure that the built-in agenda negotiations
on services and agriculture would focus on their particular interests, and (b)
specific actions related to the MTAs including the mandated reviews, grouped
together under the broad title of “implementation”.

Within the category of implementation issues, proposals addressed the
issue of differential and more favourable treatment in favour of developing
countries (S&D) with the objective of elaborating more contractual language

r “best endeavours” type undertakings. Implementation proposals also
aimed at agreed interpretations of the MTAs to deal with specific problems
which had arisen in practice, particularly those which did not take account of
the special characteristics of developing country economies, admlmstratlons
and enterprises, (e.g high interest rates, difficulties in 1dent1fy1ng inputs).'3
Difficulties they faced in meeting the administrative and procedural obliga-
tions were also the subject of proposals, notably to extend the transitional peri-
ods for TRIPS, TRIMs, and Customs Valuation Agreements. An important
element in their proposals was to give precision to the concept of “imbalance”
in the rights and obligations, so that they could no longer be accused of adopt-
ing “polemical” positions. The TRIPS Agreement was the subject of particular
attention, in reaction to pressures to forego the flexibility and S&D provisions
which had been built into the Agreement, even those involving life-and-death
health matters. Some developing countries wished to ensure that the TRIPS
Agreement actually promoted the transfer of technology, as stated in its pro-
visions.

Once stock had been taken of the proposals on the table, there was little
time for the process of preparing a draft Ministerial Declaration for Seattle, a
process made more difficult by the vacancy in the post of Director-General of
the WTO until 1 September 1999. A comprehensive draft was circulated on
19 October, which incorporated all the proposals into a structured comprehen-
sive text, but without any further drafting. Only on 17 November was the
Chairman of the WTO Governing Council in a position to circulate, on his
own responsibility, a partial text which reflected a certain degree of agree-



A Positive Agenda Overview 7

ment, (albeit with square brackets and alternative wordings), but which omit-
ted the key issues of agriculture and implementation. Thus, after well over a
year of preparation, the WTO ministers went to Seattle without a broadly-
agreed text and were unable at Seattle to reach agreement on a declaration
launching the new set of negotiations.

Many factors contributed to the failure of the Seattle conference, but
some lessons have been clearly learned. Firstly, substance cannot take a back
seat to process. If the major trading countries cannot agree among themselves
on major issues such as agriculture, services or anti-dumping, no amount of
procedural manoeuvring will create such agreement. A second lesson is that it
is no longer possible to assume that agreements can be negotiated among a
small group of countries, in a non-transparent manner, and imposed on the
majority of WTO members. Mr. Moore, the new Director-General of the
WTO, was aware of this change in mentality, and attempted to open up the
negotiating process by creating a set of open-ended negotiating groups. But
with the initial negotiating text so unsatisfactory, it proved impossible for
these groups to move rapidly towards agreed text, and under the pressure of
time constraints, ministers rapidly fell back into the habits of the old GATT.
This was clearly articulated in the strong statements circulated in Seattle by
the Latin American and Caribbean, and African groups, to the effect that they
would not be able to join a consensus on agreements in whose negotiation they
were not fully involved. Under the WTO all countries have accepted roughly
the same level of obligation and will be bound by the outcome of any negoti-
ation. Developing countries have become “full stakeholders” in the system,'*
and thus cannot be marginalized from the decision making process. As the
United States Trade Representative, chairing the Seattle Conference, pointed
out, more imaginative techniques of negotiation and decision-making have to
be devised.

Issues which remain unresolved

Special and Differential Treatment

The history of the GATT since 1947, up to and, in particular, including,
the Uruguay Round, has been one of a continuous process of interpreting the
rules, so as to deal with practical problems which have be encountered, and to
tighten up best endeavour obligations to give them a more binding status. The
problems identified by developing countries have real impact on their trade,
and need addressing immediately. In many cases the proposals made by devel-
oping countries are intended to deal with problems deriving from the charac-
teristics of an underdeveloped economy and imply no formal differential treat-
ment in their favour. Others, however, are aimed at giving S&D provisions a
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more binding character, and would require a political decision as to whether
S&D should constitute a permanent element in the system. While there is
merit in hypothesis that ultimately all countries should be subject to the same
obligations, it is also logical that they benefit from such differential treatment
in their favour so long as it is required, not simply for a arbitrary transitional
period.

Particularly disconcerting to the developing countries is the apparent
reluctance of certain developed countries to provide bound duty free treatment
to the exports of the LDCs. As LDCs largely receive duty free treatment under
existing preferential schemes, it is the concept of “bound” that is crucial. If
duty free treatment does not have the necessary contractual status that would
permit LDCs to have resort to the dispute settlement mechanism if such bind-
ings were breached, it would be of little additional value. Binding would not
require amendment of the WTO Agreement: a protocol could easily be
devised to provide de facto binding status to such commitments.

Accession

UNCTAD has been assisting countries of various sizes and levels of
development, ranging from China and Russia, to several LDCs, in their acces-
sion processes. Most of the governments involved hope to become members
of the WTO before the new round of negotiations, and many have been pre-
pared to make significant concessions to accelerate their accession process so
as to achieve this objective. This attitude is in sharp contrast to historical
experience when countries timed their accession to GATT to coincide with
multilateral rounds, so as to mitigate the unilateral nature of the accession
negotiations, and to have their accession “entry fee” credited as their contri-
bution to the overall package emerging from the round. The proposed fast
track process of accession for the LDCs would help them to hasten their entry
into the multilateral trading system.

Built-in agenda

The negotiations and mandated reviews under the built-in agenda will
need to be initiated without delay within the structure of the responsible WTO
Committees if the WTO is to recoup the momentum lost at Seattle. This would
require no more than a decision by the Councils concerned. In fact, many of
the proposals by developing countries were aimed at setting fixed deadlines
for outstanding work, both negotiations and mandated reviews, (e.g rules of
origin, export credits on agriculture).
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Transfer of technology

The issue of transfer of technology permeated the discussions on various
issues in the preparatory process and at Seattle. The Uruguay Round, particu-
larly through the GATS and TRIPS Agreements, set up a legal framework that
made it easier for enterprises possessing advanced technologies to take advan-
tage of such technologies to expand their operations to a global scale. This was
obviously necessary for the multilateral trading system to keep up with rea-
lities, and maintain its relevance. On the other hand, the majority of WTO
members do not possess, nor have access to such technologies, and they con-
sider that the system should equally serve their interests as well. This imbal-
ance in the rights and obligations between the technologically weak and the
technologically strong had provoked initiatives to introduce corrective mea-
sures, notably in the context of the built-in agendas of TRIPs and GATS.

NGO Protest

Most of the street protestors in Seattle had only a vague idea of what the
WTO was, but viewed the Seattle Conference as an opportunity to express
their concerns and frustrations over the impact of globalization in general, and
their sense of anxiety over the growing impotence of individuals even those
living under fully democratic regimes, to influence their destinies.!> On the
other hand, a large number of NGOs arrived in Seattle with well documented
briefs on the impact of WTO rules and decisions on various aspects of the
environment, health, small farmers, child workers etc. These issues are
unlikely to go away in the foreseable future.

It is evident that these issues are all part of the broader issue of coherence
in global economic policy. The relevant Decision on coherence at Marrakesh
is narrow and places coherence exclusively in the context of cooperation
between the WTO and “the international organizations responsible for mon-
etary and financial matters”.'® Subsequent experience has shown that other
organizations in the UN system, such as the ILO, WHO, UNEP, UNESCO are
equally relevant to “global coherence”.

What has the Positive Agenda exercise achieved so far?

The impact of UNCTAD’s positive agenda exercise should not be over-
emphasized. Many developing countries had little need of UNCTAD’s assis-
tance in preparing their proposals. However, many others drew upon the tech-
nical work of the secretariat and the consultants’ studies, and most have
derived benefit from the interregional, regional and sub-regional meetings,
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including those held in Geneva, which permitted them to exchange ideas, con-
firm the validity of their proposals, and form alliances.

More importantly, the positive agenda has acted as a catalyst for a new
dynamism in the role of developing countries in multilateral trade negotia-
tions. This new dynamism is based on four pillars, (@) that developing coun-
tries clearly identify their interests and formulate realistic, technically sound
proposals to pursue these interests, (b) that they understand the positions and
objectives of their major trading partners, as well as the underlying political
and legal background, (c¢) that they seek to understand each others’ positions
so as to form alliances with like-minded developing countries, and compro-
mises with “different minded” developing countries before entering into the
multilateral negotiations with the major trading powers, and (d) that they do
not adhere to any consensus on the results of negotiations in which they have
not be permitted to effectively participate.



ELEMENTS OF A PosITIVE AGENDA!

What is a “Positive Trade Agenda” for Developing Countries?

UNCTAD began to stress the need for a “positive agenda” for develop-
ing countries in multilateral trade negotiations immediately after the experi-
ence of the first WTO Ministerial Conference in Singapore (December 1996).
It was based on the perception that in the preparatory process leading up to the
Conference, developing countries had been concentrating almost entirely on
opposing the inclusion of certain issues in the WTO work programme, e.g.
labour rights and investment, without formulating proposals or counterpro-
posals for action on issues of interest to them. As a result, they found them-
selves, having to accept results in areas of interest primarily to developed
countries, i.e. the ITA, financial services and basic telecommunications ser-
vices without obtaining reciprocal commitments in their favour in areas of pri-
mary interest to them such as agriculture, textiles and clothing, and movement
of natural persons. The Uruguay Round had also demonstrated that where a
group of developing countries could put forward and maintain consistent pro-
posals for trade liberalization, they could succeed in blocking less ambitious
results, (such as the action of the Latin American members of the Cairns
Group at Montreal and Brussels, as well as the group of developing countries
that placed clear proposals on the table for the structure of the GATS agree-
ment and the inclusion of the movement of natural persons on the definition
of trade in services). The thrust of the positive agenda initiative was thus that
developing countries should make an unprecedented effort to ensure that their
interests would be taken up in any future multilateral trade negotiations so as
to make them fully responsive to the concerns of developing countries. As a
first step, it meant that they would submit detailed, technically sound propos-
als in the preparatory process for the Third WTO Ministerial Conference, and
that UNCTAD should assist them in this endeavour.

The initial step in this process was the organization of two Ad Hoc
Expert Group meetings under the responsibility of the Secretary General of
UNCTAD to exchange views among international organizations and academic
institutions both in developing and developed countries in order to identify the
work that should be carried out to further the positive agenda objective. These
meetings resulted in a wealth of ideas, which have been circulated in publica-
tions by UNCTAD. 8

11
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This work began in earnest, however, when developing countries
requested UNCTAD officials to assist them in drawing up and refining pro-
posals for the future trade agenda. This work was further enhanced by the
decision of the UN General Assembly to use financing from the “savings
resulting from the improved overall cost-effectiveness™ for this purpose.'’
Following the instructions of the UNGA, three UNCTAD interregional work-
shops on the Positive Agenda were organized, in Seoul, Korea (8-10 June
1999), Pretoria, South Africa (29 June-2 July 1999) and Boca Chica,
Dominican Republic (2-4 August 1999). Participants in these workshops
included government officials ( in their personal capacities), academics, trade
consultants and practitioners from developed and developing countries, and
members of UNCTAD secretariat and other international and regional organi-
zations, including the WTO secretariat. UNCTAD also organized a high-level
workshop for Least Developed Countries in Sun City, South Africa (21-25
June 1999). This workshop resulted in proposals agreed by LDCs covering all
substantive areas in the WTO preparatory process.>

Subsequently, under the UNDP project on “Capacity Building for Trade
and Africa”, UNCTAD organized another three sub-regional seminars in
Africa, in Harare for COMESA, in Abuja for ECOWAS, in Cape Town for
SADC (and in Libreville for ECCAS), aimed at assisting these groups to pre-
pare for the Third WTO Ministerial Conference.

Furthermore, work conducted by the intergovernmental machinery of
the UN and UNCTAD have also contributed to the positive agenda process.
This includes UNCTAD expert meetings held on health services (1997), tour-
ism services (1998), environmental services (1998), agriculture (April 1999)
and air transport (June 1999); the report, prepared by UNCTAD secretariat, to
the 54th Session of UNGA on developments in the multilateral trading system
(under Resolution 53/170), regional meetings organized in cooperation with
UN Regional Commissions (ECA and ESCAP), etc. In addition, the prepara-
tory process for the Tenth Session of UNCTAD—UNCTAD X (Bangkok,
February 2000) also provided substantive inputs to the development of the
positive agenda. Thus, preparatory Ministerial Meetings of African, Asian and
Latin American countries, as well as the Ministerial Meeting of the “Group of
77” in Marrakech (September 1999)?! formulated basic approaches of devel-
oping countries to the new multilateral trade negotiations and UNCTAD’s role
therein. A substantive part of the Report of the Secretary-General of
UNCTAD to UNCTAD X was also devoted to the positive agcnda.22

The following paragraphs summarize some of the main ideas which
have emerged to date in the positive agenda process.
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Third WTO Ministerial Conference and a New “Trade Round”

The preparatory process pursued in the WTO General Council since
September 1998, as required in the Geneva Ministerial Declaration (May
1998),%3 was centered on several areas: (a) issues and proposals relating to the
implementation of the WTO Agreements; () issues and proposals relating to
already mandated negotiations on agriculture and services and “built-in
agenda” in other areas; (c) issues and proposals relating to the follow-up to the
High-Level Meeting on Least-Developed Countries (1997); (d) issues and
proposals relating to other possible work on the basis of programme initiated
at Singapore Ministerial Conference such as “new issues”>* and (e) any other
matters concerning multilateral trade relations of WTO members. Additional
inputs to the preparatory process was expected from the separate work pro-
gramme on electronic commerce and on issues where there was expectation
that decisions or agreements could be reached at a time of Seattle Ministerial
Conference (the so-called “deliverables™). The latter category included minis-
terial decisions regarding: (a) duty-free access for products exported by the
least developed countries; (b) coherence of global economic policy-making,
i.e. coordination of activities between the WTO, Bretton Woods institutions,
UNCTAD, UNDP and other international organizations; (c¢) transparency in
government procurement; and (d) decisions with respect to matters where out-
standing deadlines have not been met (see paragraphs on Implementation
below) , or where decisions were awaited, e.g. extension of moratorium on
non-violation cases under the TRIPS Agreement. African countries also set
out a list of issues on which they considered that decisions should be taken at
Seattle.

Out of 135 WTO members, 97 are developing countries (or 71,8%),
including 29 least developed countries. Furthermore, out of 30 countries
which are now in the process of accession to the WTO, 16 are developing
countries, including 7 least developed countries. As of end 1999 249 proposals
had been submitted in the WTO preparatory process in more than 20 subject
areas, of which more than 50% were coming from developing countries
(including those proposals which developing countries submitted jointly with
several developed WTO members). The greatest number of proposals were in
the following subject areas: Agriculture - 46 proposals (18 - from developing
countries); Services - 25 proposals (14 - from developing countries); Indus-
trial products - 14 proposals (2 - from developing countries); TRIPS - 15 pro-
posals (8 - from developing countries); and “New issues™? - 37 proposals (11
- from developing countries).

Many WTO members had expressed their support for launching a new
round of multilateral trade negotiations at the Seattle Ministerial Conference
and the failure of Seattle has not fundamentally altered those countries’ per-
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ceptions of the need for such a Round. In particular, a round with a broad-
based and balanced agenda to conclude within a three-year time-frame contin-
ues to be an objective of a number of developed and developing countries.?
The main argument of the proponents for launching the new round has been
to keep up the momentum of trade liberalization against protectionist pres-
sures which risked becoming stronger around the world, as well as to provide
the possibility for trade-offs that would facilitate concessions for different par-
ticipants, including developing countries. Among the major trading countries,
the European Union was the main proponent of a major “Millennium”
Round.?’ The United States, on the other hand, was hindered from taking
major initiatives by the failure of the President to obtain “fast track™ legisla-
tion (or even legislation setting out negotiating objectives) from Congress, and
has, thus, tailored its proposals to conform to its residual negotiating authority.

In contrast, some developing countries have considered that WTO work
should concentrate on the full implementation of the Uruguay Round results
and the “built-in agenda” which foresaw new negotiations on agriculture and
trade in services, and reviews of several Multilateral Trade Agreements
(MTAs) which could give rise to negotiations. These countries indicated that
there was no consensus on structuring the future WTO work programme as
another “round”.?® Other matters of priority for many developing countries
were, among others: (a) the implementation of special and differential treat-
ment in their favour as envisaged in various WTO agreements; and (b) correc-
tion of imbalances in several WTO Agreements, including on Subsidies and
Countervailing Measures, Anti-Dumping, TRIPS and TRIMs which have
major implications for development policies and/or export interests of devel-
oping countries.

Objectives of the Negotiations

Developing countries are of the view that any Ministerial declaration
eventually launching the new negotiation should contain a statement of the
“problematique” facing developing countries that would have to be addressed
in those negotiations, a “diagnosis” of the overall problem which the negotia-
tions should seek to correct. Otherwise, in their view, the negotiations would
be conducted on the assumption that liberalization of world trade, and the
tightening and extension of multilateral trade disciplines into new areas, was
an end to itself, rather than a means to achieving the more rapid development
of developing countries. In this context, the work leading up to UNCTAD X
becomes directly relevant to the WTO preparatory process.
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BOX'1
“G-77” Diagnosis:

Financial vulnerability, including persistent balance-of-payment problems and
extremely high external indebtedness, as well as narrow export potential and
high dependence on commodities for trade, production and employment and
lack of access to technology and information networks and distribution channels
remain major obstacles for many developing countries to integrate successfully
in the multilateral trading system and benefit from trade liberalization. Devel-
oping country firms often confront a world market dominated by TNCs, and by
developed country media. As a result, many developing countries have not been
able to benefit from the new trading opportunities offered by the MTAs. Further-
more, major imbalances in the balance of rights and obligations exist in certain
multilateral trade agreements, as well as in market access and rule-making areas
which may erode their confidence in the multilateral trading system.

Global economic growth in the 1990s has remained below the post-war average,
the income gap between the developed and the developing countries has grown
wider, and the prospect of marginalization is becoming increasingly real. This
has been accompanied by increasing income inequality within countries, along
with increased job and income insecurity and financial instability. These tenden-
cies have been compounded by a series of unexpected financial crises which
have affected the global economy with increasing frequency and intensity in the
1990s.

Recent experience suggests that no simple economic policy will make develop-
ing countries converge automatically towards the income levels of developed
countries. This is a result of the operation of market forces in a world of asym-
metries and imbalances. The most striking asymmetry in the globalization pro-
cess lies in the uneven distribution of economic power in the world economy. A
second set of imbalances exists among the international economic forces them-
selves. The fast pace of financial liberalization has delinked finance from inter-
national trade and investment. A premium has been placed on liquidity and the
speedy entry into and exit from financial markets in search of quick gains. The
growing volatility of capital flows follows from these developments.

Given these asymmetries in the world economy, the extent and the ordering of
liberalization have also tended to have unbalanced outcomes. In trade, despite
the liberalization process, many areas of export interest to developing countries
remain heavily protected. Equally, labour markets have also remained protected
in the developed countries, while capital markets have opened up in the devel-
oping countries. This makes it more difficult for developing countries to com-
pete in those sectors where real and sustainable growth opportunities are most
likely.

(Continued on next page.)—




16 A Positive Agenda for Developing Countries

— (Continued from preceding page.)

Objectives common to many developing countries:

(1) the implementation of the rules and commitments agreed to during the
Uruguay Round, as enshrined the Marrakesh Final Act, especially those in
favour of developing countries,

(2) the launching of the negotiations on trade in services under Article XIX of
the GATS and the continuation of the process of reform of trade in agricul-
ture as provided under Article 20 of the Agreement on Agriculture, and the
completion of the various reviews of provisions of the Multilateral Trade
Agreements (MTAs) as mandated by the Agreements themselves,

(3) action in favour of the least developed countries (LDCs),
(4) action to advance accessions to the WTO,

(5) measures to improve coherence in economic policy-making between the
WTO and other international organizations,

(6) reaching consensus on the future direction of the work programme estab-
lished at the first and second Ministerial Conferences,

(7) new initiatives aimed at liberalizing world trade and adapting the multilat-
eral trading system so enhance its support of the development process.

General principles governing negotiations

In particular, in the view of developing countries, efforts to correct this
situation in multilateral trade negotiations should seek substantial liberaliza-
tion of trade in a balanced manner covering all products, services sectors and
modes of supply of export interest to developing countries. In this view, there
should be “umbrella” negotiating groups which would conduct overviews of
the progress in specific areas of the negotiations with respect to progress
toward these general goals. For example, such a negotiating group on the
Transfer of Technology has been suggested, to propose approaches in nego-
tiations in various areas that would correct the current trend toward reduced
access to technology for developing country firms arising primarily from the
privatization of R&D in the developed countries.?’

The state of implementation of many provisions intended to provide for
special and differential treatment for the developing countries (’S&D” provi-
sions) is a source of deep concern to many developing countries. In many
cases, this is due to the fact that such provisions are phrased in vague, “best
endeavour” language. Developing countries would like to see all special and
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differential provisions translated into concrete benefits for them. They would
like the concept of special and differential treatment to be reconfirmed and
closely adapted to the development policies of developing countries, so as to
ensure enhanced coherence between trade and development policies, as well
as to the realities of globalization. In this view, such treatment should take into
account the changing methods by which international trade is actually con-
ducted and attempt to correct the handicaps faced by developing country firms
in competing in such trade, by modifying the MTAs where necessary. In doing
so, all relevant provisions of the MTAs could be reviewed, with the objective
being to reach agreements on all these issues at an early stage of negotiations.

Many developing countries are having considerable difficulty in fully
complying with their obligations before the expiry of the transitional periods,
and therefore consider that the transitional periods should be extended for a
length of time that would reflect the availability to developing countries of the
necessary financial resources and human capacities to implement these vari-
ous agreements. In this view, if new negotiations are launched, they should
therefore include a “peace clause” so that developing countries could not be
challenged under the dispute settlement mechanisms while the negotiations
were in progress. This would preempt a situation in which developing coun-
tries would find themselves negotiating under the duress of frequent resort to
the dispute settlement mechanism against them. Developing countries believe
that, as in previous negotiations, a “standstill” clause should apply, and that
such standstill should refer to all market access conditions, including GSP and
other preferential agreements. They are also of the view that developed coun-
tries should make a clear indication at Seattle that they are committed to mean-
ingful trade liberalization in areas of interest to developing countries, includ-
ing tariffs, agricultural subsidies, anti-dumping measures, etc.

Developing countries consider that credit to them for autonomous trade
liberalization measures should be a general principle governing negotiations,
in that the binding of liberalization undertaken since 1 January 1995 should be
recognized as a concession on the part of developing countries. In their view,
this principle, articulated in GATS Article XIX:3, should apply across-the-
board.

It is widely agreed that the experience with the Uruguay Round imple-
mentation has clearly demonstrated that it is imperative to address administra-
tive and other costs of implementing any Multilateral Trade Agreements at
national level®” as an integral part of negotiations,>! to ensure that developing
countries are able to implement them and to identify the amount of assistance
that should be provided by the international community to support them.

Developing countries consider that there should be a reconfirmation of
the commitment to devote special attention to the problems faced by the least-
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developed countries, and measures to prevent their marginalization in world
trade. In their view, the eventual launching of the negotiations should result in
a decision to establish schedules under GATT Article II to extend bound, duty
free treatment in favour of the LDCs by developed countries, and developing
countries in their position to do so; and this should be accompanied by appro-
priate flexibility in the rules of origin to enable LDCs to effectively benefit.
The specific problems of the small vulnerable developing economies were
recognized in the 1998 Geneva Ministerial Declaration. Developing countries
consider that these should be addressed by identifying the specific concerns of
these countries under the various MTAs and formulating proposals for action.

There seems to be growing support for the idea of a “single undertaking”
as sectoral or partial approaches are seen as likely to result in developing
country issues being postponed or ignored. Some developing countries have
stated that they will not participate in sectoral negotiations. However, it is also
recognized that the “single undertaking” does not automatically ensure a bal-
ance favourable to developing countries. The possibility of “early harvests”
which, to a certain extent, qualifies the “single undertaking” approach, is gath-
ering support in developing countries, who consider that results should be
achieved on the implementation and built-in agenda issues before initiating,
or at least before completing, negotiations in other areas. Some of the nervous-
ness of developing countries with respect to the “single undertaking” results
from their experience of the final stages of the Uruguay Round, where they
were faced with a take-it-or-leave-it situation. It should be recalled that the
developed countries had decided to withdraw from the GATT to set up the
WTO (originally MTO—Multilateral Trade Organization) to avoid the neces-
sity of amending the GATT. Developing countries were thus obliged to accept
all the Uruguay Round MTAs or remain outside the WTO. Since the WTO
now exists, this situation cannot arise in the future, and a single undertaking
will have to be accepted by consensus or vote, as provided in Articles IX
and X of the WTO Agreement.

BOX 2
The Single Undertaking

The implications of the single undertaking concept differ depending on the
particular context and the result desired by the parties concerned.

In the Uruguay Round, the main protagonists of the single undertaking
approach (the Cairns group) sought to preempt the situation where agriculture
could be dropped from the liberalization process during the course of the nego-
tiations, as had happened in previous rounds. Furthermore, in earlier rounds, the
United States Executive had been able to obtain negotiating authority only on
the condition that the MFA would not be touched. Some developed countries,
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the USA in particular, also wished to ensure that developing countries, which
they claimed had been “free riders” in earlier rounds, were obliged to accept a
higher level of multilateral trade commitments. The Punta del Este Declaration
thus specified in Part I B (ii) that “the launching, the conduct and implementa-
tion of the outcome of the negotiations shall be treated as parts of a single under-
taking”.

The Tokyo Round had resulted in a series of Codes, some of which inter-
preted existing GATT rules to provide for more stringent disciplines on several
key NTMs, as well as on specific product categories, (some of which were
aimed at restricting trade and fixing prices). The Codes were accepted on an
optional basis, and in practice developed countries (with few exceptions) had
subscribed to the NTM Codes. Not all developing countries had accepted the
Codes; for example, although many had accepted the TBT code, only one had
accepted the Government Procurement Code.

It should be recalled , however, that the Tokyo Round was legally not a
GATT negotiation, but open to all countries. Some non-GATT contracting par-
ties at the time took an active role (e.g. Mexico), of which several negotiated
their accession to GATT during the round (e.g. Thailand, Colombia).

Despite the Punta del Este single undertaking clause, there was an early har-
vest at Montreal where decisions with respect to LDCs and dispute settlement
were taken and applied on a provisional basis until confirmed at Marrakesh.

The unique nature of the Uruguay Round single undertaking was that it was
imposed by fiat. Faced with the impossibility of amending the GATT to incor-
porate all the MTAs, the developed countries had decided to withdraw from the
GATT (termed GATT 1947) and establish a new legal framework, supported by
a new organization, i.e. the WTO. Developing countries thus had little choice
but to accept the “single undertaking”, even though it included some agree-
ments, e.g. TRIPS, that they would never have accepted had they had the choice.

In the Uruguay Round, the concern of developing countries was to ensure
that certain key issues were not excluded. In the future round, their main concern
may be to ensure that certain issues are not included. Thus the approach to the
question of the single undertaking would seem to depend upon what is finally
included within the scope of the negotiations. For example, some developing
countries may wish to ensure that anti-dumping is included, but investment
excluded.

Sectoral negotiations do not conflict with the single undertaking, if they are
only used as a negotiating technique and not as a measure of excluding more
“sensitive” sectors, as was the case with the “zero-for-zero” negotiations in the
Uruguay Round, and do not define the scope of the negotiations (i.e. some sec-
tors would be excluded) as seems to be the case in APEC. The APEC sectors
targeted for advanced (or accelerated) liberalization reflect the United States
Executive’s residual tariff negotiating authority. Developing countries’ concern
with this approach is that experience has shown that the sectors of export interest
to the major trading countries receive priority in such negotiations. Sectoral
negotiations can be used to go beyond tariffs to address a variety of issues per-

(Continued on next page.)—



20 A Positive Agenda for Developing Countries

—— (Continued from preceding page.)

taining to a particular sector, such as subsidies, technical barriers, etc. The pro-
posals on the fishery and forestry sectors seem to be aimed at an agreement
which would deal with a variety of issues, including subsidies and environmen-
tal issues. The examples from the Tokyo Round are rather mixed: the Civil Air-
craft Agreement was trade liberalizing, while the now defunct Agreement on
Dairy Products fixed prices of exports; the MFA was, in the perspective of many
developing countries, a very bad sectoral agreement.

BOX 3

Summary of “General principles governing negotiations”
as stated by many developing countries

(i) Conduct of the negotiations in a fully transparent and manageable manner
to ensure the effective participation of all WTO members;

(ii) Single undertaking: The launch, conduct and conclusion of the negotia-
tions should be aimed at a single undertaking. The results of the negotia-
tions shall be adopted in their entirety and applied to all WTO Members;

(iii) Principle of differential and more favourable treatment for developing
countries should be fully reconfirmed, converted into concrete benefits
and closely adapted to development policies of developing countries.
Considering the costs of implementing the MTAs at the national level
should be made an integral part of negotiations;

(iv) Particular situation of the least developed countries should be taken into
account;

(v) Special consideration should be given to the case of small and vulneable
economies;

(vi) Recognition of autonomous trade liberalization measures and provision of
modalities for crediting developing countries for such measures. Binding
of liberalization undertaken since 1 January 1995 should be recognized as
a concession on the part of developing countries;

(vii) Standstill: Commencing immediately and continuing until the formal com-
pletion of the negotiations, participants should agree not to take any trade
restrictive or distorting measures inconsistent with the provisions of the
WTO Agreements and not to take any trade measures in such a manner as
to improve their negotiating positions. Developed countries should addi-
tionally agree that they will exercise due restraint in taking any trade
restrictive or distorting measure in the legitimate exercise of their rights
under the MTAs. Such standstill should apply to all market access condi-
tions, including the GSP and other preferential arrangements. This should
be subject to multilateral surveillance;

(viii) Peace clause” should be agreed that would ensure that developing coun-
tries would not be challenged under the dispute settlement mechanisms
while the negotiations are in progress.
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Implementation and “Deliverables”

There are a number of areas where the deadline for action set in the Uru-
guay Round Agreements have not been met. These include, for example, the
negotiation of an arrangement to limit export credits in agriculture, a GATS
emergency safeguard clause, the completion of negotiations on rules of origin
and anti-circumvention measures, etc. These will have to be addressed by the
negotiations’ launching process.

BOX 4

The Uruguay Round Unfinished Business and the Reviews of the Operation
and Implementation of Certain Specific Provisions of the WTO MTAs

(@) Unfinished business and reviews under GATS

A working party on GATS rules was established in 1995 to negotiate rules and
disciplines in the areas emergency safeguards, government procurement and
subsidies for services.

It was agreed at the Singapore Ministerial Conference that the results of the
multilateral negotiations on emergency safeguards (GATS Article X) should
enter into effect not later than 1 January 1998 (paragraph 17 of the SMD). This
deadline was not met then and later.

Article XIII:2 of GATS provided that “There shall be multilateral negotiations
on government procurement in services under this Agreement within two years
from the date of entry into force of the WTO Agreement.” The negotiations on
government procurement “should commence” within two years from the date of
entry into force of the WTO agreement, that is not later than 1 January 1997. The
SMD noted that “more analytical work will be needed” on this issue (paragraph
17 of the SMD). To date, these negotiations had not yet reached any results.

No precise timetable was set for the negotiations on Article XV of the GATS
(subsidies to trade in services). The SMD noted that “more analytical work will
be needed” on this issue (paragraph 17 of the SMD).

Development of disciplines in the area of professional services: a Working Party
on Professional Services (WPPS) was established in 1995. Priority attention of
the WPPS has been given to the accountancy sector. The SMD committed to
complete “the work on accountancy sector by the end of 1997.” The SMD
encouraged “the successful completion of international standards in the
accountancy sector by IFAC, IASC, and IOSCO.” (paragraph 17 of the SMD).
In December 1998, the Council for Trade in Services adopted the Disciplines on
Domestic Regulation in the Accountancy Sector which had been developed by
the Working Party on Professional Services.

(Continued on next page.) —
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GATS Article IT provides that MFN treatment is unconditional and is to be
treated as a general obligation. However, Article 1.2 does provide for certain
exceptions from this obligation, governed by the criteria of the Annex on Article
IT Exemptions. As regards MFN exemptions, members are allowed to benefit
from an exemption for a period of not more than 10 years, with a review require-
ment after 5 years (i.e., 1 January 2000), although the possibilities of exception
are rather broad. Given that the Annex on Article II Exemptions does not specify
conditions and criteria on the basis of which the review could take place,
thought will need to be given to the establishment of guidelines for determining
whether an exemption is reasonable, legitimate and does not nullify the benefits
of the GATS.

The Annex on Air Transport Services applies to measures affecting trade in air
transport services and ancillary services. It excludes from GATS coverage traf-
fic rights and directly related activities that might affect the negotiation of traffic
rights. The GATS applies, however, to aircraft repair and maintenance services,
the marketing of air transport services and computer reservation system services
for which commitments have been made by many countries. Paragraph 5 of the
Annex requires the Council for Trade in Services to undertake periodical review,
and at least every five years, of the developments in the air transport sector and
operation of this Annex with a view to considering the possible further applica-
tion of the GATS in this sector.

(b) Anti-circumvention measures in relation to anti-dumping duty meas-
ures (Marrakesh Ministerial Decision)

This matter was raised by the major developed countries for negotiations and
addressed unsuccessfully in the Uruguay Round. At the Marrakesh meeting,
Ministers decided that the issue of circumvention of anti-dumping duties would
be remitted to the WTO Committee on Anti-Dumping Practices. The informal
consultations on this subject matter so far have been conducted within the con-
text of the Committee on Anti-Dumping Practices with a view to reaching an
agreement on a framework of understanding within which further informal con-
sultations should be held. No results have been achieved to date.

(¢) Harmonization of non-preferential rules of origin (Article 9 of the
Agreement on Rules of Origin)

The WTO Agreement on Rules of Origin provided that the harmonized set of
rules shall apply to all non-preferential commercial policy instruments, from
MEN treatment to government procurement and trade statistics and such work
programme should be completed within three years. The work programme of
harmonization was initiated in July 1995 and the WTO Committee on Rules of
Origin has received three reports from the WCO Technical Committee for con-
sideration. In May 1996, the WTO Committee decided to establish an integrated
negotiating text—a common working document with a view to enhancing effi-
ciency and discipline in the negotiating process, and assisting delegations in
assessing progress in the negotiations and problems that exist. Despite prolon-
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gation of the deadline for completion of these negotiations, no agreed outcome
has yet been reached.

(d) Development of internationally agreed disciplines to govern the provi-
sion of export credits, export credit guarantees or insurance pro-
grammes (Article 10 of the Agreement on Agriculture).

Export subsidies are among the most trade-distorting measures as they allow
subsidizing countries to displace efficient producers in world markets for agri-
cultural products. Part V of the Agreement on Agriculture imposes multilateral
disciplines on agricultural export subsidies for the first time (though it is very
vague), beginning the process of reducing the use of export subsidies in agricul-
tural trade. As part of its continuous work programme, Article 10.2 of the
Agreement commits WTO members to work towards internationally agreed dis-
ciplines and to abide by those disciplines once they are established. This com-
mitment provides an opportunity to establish additional limits on measures that
can serve as indirect export subsidies with a view to preventing WTO members
from circumventing the export subsidy commitments. However, despite some
work conducted on this subject in OECD, no agreed outcome has yet been
reached in the WTO.

(e) Special review on non-actionable research and development subsidies
(Article 8.2(a), footnote 25 of the ASCVM)

Although such review should have been conducted within 18 months after the
entry into force of the WTO Agreement (i.e., by the end of June 1996), in view
of the lack of experience and the fact that no notifications of non-actionable
research subsidies had been submitted, it was agreed that such review will be
conducted at a future time if members wish to do so.

() Export competitiveness provision for developing countries (Article 27.6
of the ASCVM)

The operation of this provision should be reviewed five years from the date of
the entry into force of the WTO Agreement (1 January 2000); this has not yet
been done.

(g) Article 6.1 on actionable subsidies and Articles 8 and 9 on non-action-
able subsidies (Article 31 of the ASCVM)

The operation of these provisions should be reviewed five years after the entry
into force of the WTO Agreement with a view to deciding whether to extend
their application. Such review is supposed to be conducted not later than 180
days before the end of this period (i.e. 1 January 2000); this has not yet been
done.

(Continued on next page.) —
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(h) Geographical indications (Article 24.2 of the TRIPS Agreement)

The TRIPS Agreement establishes protection of the indications which identify
a good as originating in a country, or a region or locality where a given quality,
reputation or other characteristic of the good is essentially attributed to its geo-
graphical origin. Article 24.2 of the Agreement commits WTO members to keep
under review of the application of the relevant provisions in the Council for
TRIPS and the first such review was to have taken place within two years of the
entry into force of the WTO Agreement. The review has been delayed and has
not yet taken place.

(i) Patent or sui generis protection of plant varieties (Article 27.3 (b) of the
TRIPS Agreement)

Patentable subject-matter was one of the most difficult issues in the Uruguay
Round TRIPS Agreement negotiations. One of the main reasons is that intellec-
tual property protection in this area of living matter is still in its early years of
development. For that reason, the TRIPS Agreement called for a review four
years after the date of entry into force of the WTO Agreement (i.e., not later than
1 January 1999); this review has not yet occurred.

(/) The non-application to TRIPS of GATT Article XXIII:1 (b) and (c) (i.e.,
non-violation provisions) with a view to examining the scope and
modalities for complaints of the type provided for under GATT Article
XXIII:1 (b) and (c) (Article 64 of the TRIPS Agreement)

While Article 64.1 of the TRIPS Agreement affirms the applicability of the DSU
to the TRIPS Agreement, paragraphs 2 and 3 of Article 64 try to accommodate
the inconclusive negotiations in the Uruguay Round regarding GATT Article
XXIII:1 (b) and (c), which refer to non-violation and “any other situation”,
respectively. Thus, GATT Article XXIII:1 (b) and (c) will not apply to the set-
tlement of disputes under the TRIPS Agreement for a period of five years from
the entry into force of the WTO Agreement. During this five-year period, the
TRIPS Council has examined the scope and modalities for these complaints
made pursuant to the TRIPS Agreement, and was to submit its recommenda-
tions to the third Ministerial Conference for approval. No decision was taken on
this issue at the Ministerial Conference. Therefore, unless a consensus develops
on whatever is to be agreed for the future, paragraphs 1 (b) and (c) of GATT
Article XXIII would cease to apply to the TRIPS Agreement.

(k) Standard of review for anti-dumping disputes, and consideration of the
general application and the application to countervailing cases (Mar-
rakesh Ministerial Decision)

The provision on standards of review in the Anti-Dumping Agreement obliges
dispute settlement panels to defer to the decisions of the administering author-
ities if an alternative interpretation of the agreement is “permissible”. In the
Marrakesh Ministerial Decision, it was provided that the standards of review
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(Art.17.6 of the Agreement on Anti-Dumping) should be reviewed after a period
of three years with a view to considering the question of whether it was capable
of general application. No further work on this subject has been conducted to
date.

(/) Operation of TRIMs Agreement and consideration of whether to com-
plement it with provisions on investment policy and competition policy
(Article 9 of the TRIMs Agreement)

Although the scope and coverage of the TRIMs Agreement is circumscribed by
Article 1 which stipulates that it relates to trade in goods only and its application
is limited only to those measures that are prohibited by GATT Articles III and
X1, as provided for in Article 2, Article 9 of the TRIMs Agreement on review of
the operation of the Agreement provides for consideration as to whether the
Agreement should be amended or complemented with provisions on investment
policy and competition policy. This would mean that the TRIMs Agreement
could be expanded to develop an investment regime and to add provisions to
address the problems of anti-competitive practices of the transnational corpora-
tions, such as restrictive business practices.No such decision has yet been taken.

(m) Interpretation of the rules on modification and withdrawal of conces-
sions—negotiating rights (Understanding on interpretation of GATT
Article XXVIII)

Under the provisions of Article XXVIII of GATT 1947, there was no precise
definition of “substantial interest” which is related to the “initial negotiating
rights”. The Understanding on the Interpretation of Article XXVIII (GATT
1994) created a new negotiating right for the country for which the product in
question accounts for the highest proportion of its exports—(or the so-called
“additional negotiating rights”). Such a country is deemed to have a principal
supplying interest if it does not already have an initial negotiating right or a prin-
cipal supplying interest (as provided for in Article XXVIII:1). Para. 1 of the
Understanding provides for a review by the Council for Trade in Goods, 5 years
after the entry into force of the WTO (i.e., by the end of 1999) to decide whether
the criteria for determination of additional negotiating rights has worked satis-
factorily in securing a redistribution of negotiating rights in favour of small and
medium sized exporters. This has not yet been done.

(n) Grandfather rights (i.e. the US Jones Act) (Paragraph 3 of GATT 1994)

Under the GATT 1947 and its Provisional Protocol of Application , a number of
“grandfather” rights were enjoyed by some GATT contracting parties. As pro-
vided in Para. 3 of the GATT 1994, the Ministerial Conference is to undertake a
review of the only remaining such right, i.e. the US Jones Act (not later than 5
years after the entry into force of the WTO, i.e., by the end of 1999) for the pur-
pose of examining whether the conditions which had created the need for the
exemption still existed. Such review is now under way.

(Continued on next page.) —
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(0) Operation of TPRM (Section F of TPRM)

Section F of TPRM requires the WTO to undertake an appraisal of the operation
of the TPRM not more than 5 years after the entry into force of the WTO Agree-
ment and to report the results of the appraisal to the Ministerial Conference. It
may subsequently undertake appraisals of the TPRM at intervals to be deter-
mined by it or as requested by the Ministerial Conference. The appraisal has not
yet occurred.

(p) Dispute settlement rules and procedures (Marrakesh Ministerial Deci-
sion)

The Marrakesh Ministerial Decision on the Application and Review of the
Understanding on Rules and Procedures Governing the Settlement of Disputes
requires the Ministerial Conference to complete a full review of dispute settle-
ment rules and procedures under the WTO within four years after the entry into
force of WTO Agreement and to take a decision on the occasion of its first meet-
ing after the completion of the review, whether to continue, modify or terminate
such dispute settlement rules and procedures. Such review has not yet been com-
pleted, while its deadline expired on 31 July 1999.

(9) Implementation of TRIPS Agreement (Article 71.1 of the TRIPS
Agreement)

Under Article 71.1 of the Agreement, the TRIPS Council is required to review
the implementation of the TRIPS Agreement after the expiration of the transi-
tional period (for developing countries, i.e., 1 January 2000). This has not yet
been done. The TRIPS Council is also required, having regard to the experience
gained in its implementation, to review it two years after that date, and at iden-
tical intervals thereafter. The Council may also undertake reviews in the light of
any relevant new developments which might warrant modification or amend-
ment of the TRIPS Agreement.

Developing countries see the most urgent objective in new negotiations
as being to address implementation issues (see Box 5 below). As part of these,
they consider that where S&D treatment has been expressed in terms of best
endeavour clauses, there will be a need, before the negotiations are launched,
to assess the extent to which the expected benefits have actually materialized
in practice. These clauses include provisions of Article IV of GATS, the trans-
fer of technology provisions of the TRIPS and SPS Agreements, Decisions on
Measures in Favour of Least—Developed Countries and Net Food-Importing
Developing Countries, and practically all provisions in the WTO Agreements
related to technical assistance. The launching process might take separate
Decisions aimed at ensuring the effective operation of these provisions (see
Box 6 below).
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BOX5

Implementation Issues Raised By Developing Countries™?

Agriculture

—Developing countries with predominately rural agrarian economies
shall have sufficient flexibility in the green box to adequately address
their non-trade concerns, such as food security and rural employment.

If in the calculation of the AMS, domestic support prices are lower than
the external reference price (so as to ensure access of poor households to
basic foodstuffs), thereby resulting in negative product specific support,
then Members shall be allowed to increase their non-product specific sup-
port by an equivalent amount.

—TRQ administration shall be made transparent, equitable and non-dis-
criminatory, in order to allow new/small-scale developing-country
exporters to obtain market access.

—To this end, notifications submitted to the Committee on Agriculture
shall include also details on guidelines and procedures of allotment of
TRQ.

—The Marrakesh Ministerial Decision on Measures Concerning the Pos-
sible Negative Effects of the Reform Programme on Least-Developed
and Net Food-Importing Developing Countries (NFIDCs) shall be
revised, before 1 January 2001, in order to ensure its effective imple-
mentation.

Services

—Developed countries shall fully implement commitments undertaken by
them in Mode 4. In regard to mode 4 commitments: (a) there shall be no
application of the economic needs test; (b) there shall be automatic issu-
ance of visas and exemption from work permit/residency requirements
for short periods of presence, for the sectors where commitments have
been undertaken by developed country Members.

—A monitoring and notification mechanism shall be established to ensure
effective implementation of Article I'V.
Anti-Dumping

—No investigation shall be initiated for a period of 365 days from the date
of finalization of a previous investigation for the same product.

—Under Article 9.1 the lesser duty rule shall be made mandatory.

—Article 2.2 shall be clarified in order to make appropriate comparison
with respect to the margin of dumping.

(Continued on next page.) —!
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—Article 15 of the Agreement on Implementation of Article VI is only a
best-endeavour clause. Consequently, Members have rarely, if at all,
explored the possibility of constructive remedies before applying anti-
dumping duties against exports from developing countries. Hence, the
provisions of Article 15 need to be operationalized and made manda-
tory.

—The existing de minimis dumping margin of 2 per cent of export price
below which no anti-dumping duty can be imposed (Article 5.8), needs
to be raised to 5 per cent for developing countries, so as to reflect the
inherent advantages that the industries in these countries enjoy vis-a-vis
comparable production in developed countries.

—The major users have so far applied this prescribed de minimis only in
newly initiated cases, not in review and refund cases. It is imperative
that the proposed de minimis dumping margin of 5 per cent is applied
not only in ew cases but also in refund and review cases.

—The threshold volume of dumped imports which shall normally be
regarded as negligible (Article 5.8) should be increased from the exist-
ing 3 per cent to 5 per cent for imports from developing countries. More-
over, the stipulation that anti-dumping action can still be taken even if
the volume of imports is below this threshold level, provided countries
which individually account for less than the threshold volume, collec-
tively account for more than 7 per cent of the imports, should be deleted.
Article 5.8 should also be clarified with regard to the time-frame to be
used in determining the volume of the dumped imports.

—The definition of “substantial quantities” as provided for in Article 2.2.1
(footnote 5) is still very restrictive and permits unreasonable findings of
dumping. The substantial quantities test should be increased from the
present threshold of 20 per cent to at least 40 per cent.

—Article 2.4.1 shall include details of dealing with foreign exchange rate
fluctuations during the process of dumping.

—Article 3 shall contain a detailed provision dealing with the determina-
tion of the material retardation of the establishment of a domestic indus-
try as stipulated in footnote 9.

—As developing countries liberalize, the incidence of dumping in to these
countries is likely to increase. It is important to address this concern,
since otherwise the momentum of import liberalization in developing
countries may suffer. There should therefore be a provision in the
Agreement, which provides a presumption of dumping of imports from
developed countries into developing countries, provided certain condi-
tions are met. Presently there is a different and more restrictive standard
of review pertaining to adjudication in anti-dumping cases. There is no
reason why there should be such discrimination for anti-dumping inves-
tigations. Hence, Article 17 should be suitably modified so that the gen-
eral standard of review laid down in the WTO dispute settlement
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mechanism applies equally and totally to disputes in the anti-dumping
area.

—The annual review provided under Article 18.6 has remained a proforma
exercise and has not provided adequate opportunity for Members to
address the issue of increasing anti-dumping measures and instances of
abuse of the Agreement to accommodate protectionist pressures. This
Article must be appropriately amended to ensure that the annual reviews
are meaningful and play a role in reducing the possible abuse of the
Anti-Dumping Agreement.

Subsidies Agreement

—Article 8:1 of the Subsidies Agreement dealing with non-actionable
subsidies shall be expanded to include subsidies referred to in
Article 3:1 of the Agreement when such subsidies are provided by
developing country Members.

—Export credits given by developing countries shall not be considered as
subsidies so long as the rates at which they are extended are above
LIBOR.

—Any countervailing duties shall be restricted only to that amount by
which the subsidy exceeds the de minimis level.

—Annex VII of the Agreement shall be modified to read as follows:

The developing-country Members not subject to the provisions of para-
graph 1(a) of Article 3 under the terms of paragraph 2(a) of Article 27 are:

(i) The developing countries, including the least-developed countries,
Members of the WTO that are included in the Low and Middle Income
Category of the World Bank;

(ii) Countries indicated in paragraph (i) above will be excluded from this
Annex if their GNP per capita has exceeded the top level of the Middle
Income Category of the World Bank.

—The prohibition on using export subsidies under Article 27:6 shall be
applicable to a developing country only after its export levels in a prod-
uct have remained over 3.25 per cent of world trade continuously for a
period of five years.

—Aggregate and generalized rates of duty rate remission should be
allowed in case of developing countries even though the individual units
may not be able to establish the source of their inputs.

—Developing countries should be allowed to neutralize the cost-escalat-
ing effect of taxes collected by government authorities at different levels
i.e. the taxes such as sales tax, octroi, cess, etc. which are not refunded,
without these being termed as subsidies.

—Article 11:9 should be modified to provide an additional dispensation
for developing countries, in as much as that any subsidy investigation
shall be immediately terminated in cases where the subsidy being pro-

(Continued on next page.) —




30

A Positive Agenda for Developing Countries

)

— (Continued from preceding page.)

vided by a developing country is less than 2.5 per cent ad valorem,
instead of the existing de minimis of 1 per cent presently applicable to
all Members.

—The present de minimis level of 3 per cent, below which countervailing
duties may not be imposed for developing countries, needs to be
increased (Article 27:11). Countervailing duty investigations should not
be initiated or, if initiated, should be terminated, when imports from
developing counties are less than 7 per cent of the total imports irrespec-
tive of the cumulative volume of imports of the like products from all
developing countries.

—Article 27:3 of the Agreement allows a developing country to grant a
subsidy for the use of domestic products in preference to imported prod-
ucts (defined in Article 3.1(b of the Agreement). There should be a clar-
ification in Article 27:3 that it is applicable notwithstanding the provi-
sions of any other agreement.

—The definition of “inputs consumed in the production process”
(footnote 61) needs to be expanded to include all inputs, not just physi-
cal inputs, which may have contributed to the determination of the final
cost price of the exported product.

—Annex I of the Agreement shall be amended to provide developing
countries the flexibility to finance their exporters, consistent with their
developmental objectives. Annex I shall clarify that developing coun-
tries shall not be compelled to conform to any undertaking or arrange-
ment designed for developed countries which proves to be unrealistic
given the difficulties and constraints confronted by developing coun-
tries.

Sanitary and Phytosanitary Measures

—The provisions in Article 10 shall be made mandatory, including that if
an SPS measure creates a problem for more than one developing coun-
try, then the country which has adopted it shall withdraw it.

—Article 10:2 provision shall be made mandatory for developed countries
to provide a time period of at least 12 months from the date of notifica-
tion for compliance of new SPS measures for products from developing
countries.

—International standard-setting organizations shall ensure the presence of
countries at different levels of development and from all geographical
regions, throughout all phases of standard-setting.

—The provisions of paragraph 2 of Annex B shall made mandatory, and a
“reasonable interval” shall mean not less than 12 months.

—Article 4 shall be clarified so that developing countries can enter into
equivalency agreements.
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—Though the SPS Agreement encourages Members to enter into MRAs,
so far developing countries have not been included into such agree-
ments. It is suggested that: (i) MRAs are developed in a transparent way;
(i) they should be open to parties that may wish to join them at a later
stage; and (iii) they should contain rules of origin which allow all prod-
ucts which pass the conformity assessment procedures to benefit from
the MRA.

—The definition of an international standard, guideline and recommenda-
tion (paragraph 3 of Annex A) needs to be revised so that a differentia-
tion is introduced between mandatory international standards and vol-
untary international guidelines/recommendations.

—Article 12:7 provides for a review of the operation and implementation
of the Agreement three years after the date of entry into force of the
Agreement and thereafter as the need arises. This review shall be carried
out once every two years.

Technical Barriers to Trade

—International standard-setting organizations shall ensure the presence of
countries at different levels of development and from all geographical
regions, throughout all phases of standard-setting.

—A specific mandate shall be given to the TBT Committee as part of its
triennial work programme to address the problems faced by developing
countries in both international standards and conformity assessment.

—The triennial work programme of the TBT Committee shall as a matter
of priority address the following issues and find solutions:

—DMeans have to be found to ensure effective participation of developing
countries in setting of standards by international standard-setting organ-
izations. It shall be obligatory for international standardizing bodies to
ensure the presence of developing countries in the different phases of
standard setting. Moreover, a clear provision that the international
standardizing bodies must comply with the Code of Good Practice.

—Article 11 shall be made obligatory so that technical assistance and
cooperation is provided to developing countries for upgrading conform-
ity assessment procedures.

—Acceptance by developed-country importers of self-declaration regard-
ing adherence to standards by developing-country exporters and accept-
ance of certification procedure adopted by developing country certifica-
tion bodies based on international standards. Such a provision to be
introduced in Article 12.

—A specific provision to be introduced in Article 12 that developing coun-
tries shall be given a longer time-frame to comply with measures regard-
ing products to export of interest to them. Furthermore, a specific pro-
vision in Article 12 that if a measure brought forward by a developed

(Continued on next page.) —
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country creates difficulties for developing countries, then the measure
should be reconsidered.

Textiles

—Importing countries shall, on the first day of the 85th month that the
WTO Agreement is in effect, integrate products which accounted for not
less than 50 per cent of the total volume of the Member’s 1990 imports.

—The importing countries to apply growth-on-growth for stage 3 with
effect from 1 January 2000 instead of 1 January 2002.

—A moratorium shall be applied by importing countries on anti-dumping
actions until two years after the entire textiles and clothing sector is inte-
grated into the GATT.

—Any change in rules of origin shall be examined in the CTG for its pos-
sible impact on market access of exporting countries, before it is
applied.

Trade-Related Investment Measures

—The transition period mentioned in Article 5 paragraph 2 shall be
extended until such time that their development needs demand.

—Developing countries shall have another opportunity to notify existing
TRIMs measures which they would be then allowed to maintain till the
end of the new transition period.

—Article 5.3, which recognises the importance of taking account of the
development, financial and trade needs of developing-countries while
dealing with trade-related investment measures, has remained inopera-
tive and ineffectual. The provisions of this Article must therefore be
suitably amended and made mandatory.

—Developing countries shall be exempted from the disciplines on the
application of domestic content requirement by providing for an
enabling provision in Articles 2 and 4 to this effect.

Trade-Related Aspects of Intellectual Property Rights

—In the light of provisions contained in Articles 23 and 24 of the TRIPS
Agreement, additional protection for geographical indications shall be
extended for products other than wines and spirits.

—A clear understanding in the interim that patents inconsistent with Arti-
cle 15 of the CBD shall not be granted.

—Article 64, paragraph 2 shall be modified so as to make it clear that sub-
paragraphs (b) and (c) of Article XXIII of GATT 1994 shall not apply
to the TRIPS Agreement.

—The provisions of Article 66.2 shall be made obligatory and shall be sub-
ject to periodical notification.
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—The period given for implementation of the provisions of Article 27.3(b)
shall be five years from the date the review is completed.

—The list of exceptions to patentability in Article 27.3(b) of the TRIPS
Agreement shall include the list of essential drugs of the World Health
Organization. Article 7 and 8 of the TRIPS Agreement to be operation-
alized by providing for transfer of technology on fair and mutually
advantageous terms. Article 27.3(b) be amended in light of the provi-
sions of the Convention on Biological Diversity and the International
Undertaking, in which the conservation and sustainable use of biologi-
cal diversity, the protection of the rights and knowledge of indigenous
and local communities, and the promotion of farmers’ rights, are fully
taken into account.

Further, the review of the substantive provisions of Article 27.3(b) should:

—clarify artificial distinctions between biological and microbiological
organisms and processes;

—ensure the continuation of the traditional farming practices including the
right to save, exchange and save seeds, and sell their harvest; and

—prevent anti-competitive practices which will threaten food sovereignty
of people in developing countries, as permitted by Article 31 of the
TRIPS Agreement.

(10) Agreement on Implementation of Article VII of GATT 1994

—A multilateral solution that enables customs administrations of import-
ing countries to seek and obtain information on export values in a time-
bound manner, in doubtful cases, shall be included in the Agreement.

—The addition of cost of services such as engineering, development, and
design work, which are supplied directly or indirectly by the buyer free
of charge or at reduced cost for the production of goods under import,
shall be included in Article 8:1(b)(iv).

—The residual method of determining customs value under Article 7
shall be inclusive of all residual eventualities, thus allowing valuation
based on domestic market price or export price in a third country with
appropriate adjustments.

—In order to avoid manipulation of import prices and enable a better
approximation of ’transaction value’, the Agreement should be
amended to provide for the highest value when more than one transac-
tion value of identical or similar goods is found.

—In order to address the problem of manipulation through artificially
reduced re-invoice prices, mainly under-invoicing and the artificial
splitting of value, especially when purchases are first made by buying
agents and are re-invoiced to the importer, for the purposes of Article
8 of the Agreement, buying commissions should be taken into account
in the determination of customs value of imported goods as it forms a
legitimate component of the landed cost of imported goods.

(Continued on next page.) ——
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—For the purposes of valuation of imports by sole agents, sole distribu-
tors, and sole concessionaires of large corporations, including trans-
national corporations, under Article 15.5 of the Agreement, and in
order to shift the burden of proving that the prices quoted are not influ-
enced by the relationship to the agents, distributors or concessionaires,
as the case may be, persons associated with each other as sole agents,
sole distributors, and sole concessionaires, howsoever described,
should automatically be deemed ‘related’.

Agreement on Rules of Origin

—The CRO shall complete its remaining work on harmonizing non-pref-
erential rules of origin by 31 July 2000.

—No new interim arrangements shall be introduced. Further, any interim
arrangements introduced by any Member with effect from I January
1995 or any subsequent date shall be suspended with effect from
4 December 1999.

Article XVIII and Balance-of-Payments Provisions of GATT 1994

—Only the Committee on Balance of Payments shall have the authority
to examine the overall justification of BOP measures.

—The Committee shall keep in view that Article XVIII is a special pro-
vision for developing countries and shall ensure that Article XVIII
does not become more onerous than Article XII.

—A complete review of Article XVIII shall be undertaken with a view to
ensure that it subserves the original objective of facilitating the pro-
gressive development of economies in developing countries and to
allow them to implement programmes and policies of economic devel-
opment designed to raise the general standard of living of their people.

Special and Differential Treatment

—In many areas of the WTO provisions, special and differential provi-
sions are phrased only as best endeavour clauses, the implementation
of which has remained ineffectual and has therefore been difficult to
assess. All S&D provisions shall be converted into concrete commit-
ments, specially to address the constraints on the supply side of devel-
oping countries.

BOX 6

“Best endeavour clauses”

Agreement on Agriculture (preamble): (a) in implementing commitments on
market access, developed countries will take fully into account the particular
needs and conditions of developing countries by providing for a greater
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improvement of opportunities and terms of access for agricultural products of
particular interest to these countries, including the fullest liberalization of trade
in tropical agricultural products and products of particular importance to the
diversification of production from the growing of illicit narcotic crops. Account
may also be taken of concessions and other liberalization measures imple-
mented by developing countries.

Decision on Measures Concerning the Possible Negative Effects of the
Reform Programme on Least-Developed and Net Food-Importing Devel-
oping Countries (paragraph 3): appropriate mechanisms will be established to
ensure that the implementation of the results of the Uruguay Round on trade in
agriculture does not adversely affect the availability of food aid at a level which
is sufficient to continue to provide assistance in meeting the food needs of devel-
oping countries, especially least developed and net food-importing developing
countries. It is envisaged that the provisions of the Decision will be subject to
regular review by the Ministerial Conference.

Agreement on Textiles and Clothing (article 2.18; article 6.6 (a) (b) and (c)):
meaningful improvement in access will be provided to those countries whose
exports were subject to restrictions on the day before the entry into force of the
WTO Agreement and whose restrictions represent 1.2 per cent or less of the total
volume of the restrictions applied by an importing country. Least developed
countries will be accorded treatment significantly more favourable than that
provided to other groups. Small suppliers will be accorded differential and more
favourable treatment in the fixing of restraint levels. In the case of wool-produc-
ing developing countries, special account will be taken of their export needs
when quota levels, growth rates and flexibility are being considered.

Agreement on Anti-Dumping (Article 15): special regard should be given by
developed countries to the special situation of developing countries when con-
sidering the application of anti-dumping measures. Possibilities of constructive
remedies provided by the Code will be explored before applying anti-dumping
duties where they might affect the essential interests of developing countries.

Agreement on Import Licensing Procedures (article 3, paragraph 5(j)): in
considering the import performance of the applicant when allocating non-auto-
matic import licenses, special consideration should be given to those importers
that import products originating in developing countries, in particular the least
developed countries.

Agreement on Subsidies and Countervailing Measures (article 27.15): upon
request by an interested developing country, the Committee on Subsidies and
Countervailing Measures will undertake a review of a specific countervailing
measure applicable to this developing country.

Agreement on TRIPS (article 66, paragraph 2): developed countries will pro-
vide incentives to enterprises and institutions in their territories for the purpose
of promoting and encouraging technology transfer to least developed countries.
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Another issue relates to the so-called “deliverables”, i.e. those agree-
ments which could be undertaken at the launching process itself. A number of
developed countries have made specific proposals in this respect. The United
States in particular appears to attach very high priority to “deliverables”. It has
been the United States position that the biennial Ministerial Conferences
should produce concrete results, (e.g. ITA at Singapore in 1996, moratorium
on duties on electronic commerce in Geneva in 1998). The United States
attaches particular importance to an extension of the moratorium on duties on
electronic commerce, agreement on transparency in government procurement,
a commitment to pursue the objective of zero duties in the APEC accelerated
liberalization list (ATL), the expansion of the country coverage of the ITA
(ITA 1I), increased technical assistance for developing countries for their
implementation of the WTO Agreements, and provision for increased trans-
parency of WTO operations. The EU has supported certain of the above with
qualifications, while a key deliverable for the EU is a decision to provide duty
free treatment to LDCs’ exports, as well as endorsement by the heads of inter-
national organizations of capacity building for developing countries. From a
developing country perspective, most “deliverables” are closely linked with
implementation issues, while least developed countries expect that long prom-
ised duty free treatment of their exports would be among the “deliverables”.

BOX 7
A. “Deliverables” proposed by Developing Countries

Extensions of the Transition Periods in the TRIPS and TRIMs Agreements,
both of which expire at the end of 1999 (for developing countries, while LDCs
have longer periods). Developing countries have proposed a five year extension
of each. The proposed extension of the TRIPS Agreement has been linked to the
fact that very few developing countries will be in a position to comply with all
the enforcement provisions of that Agreement, and that an extension would be
preferable to a situation in which the large majority of WTO members find
themselves in a situation of being in conflict with their multilateral obligations,
particularly when they are entering into new multilateral negotiations. The
extension of the TRIMs Agreement has been proposed on the grounds that in
any case, the agreement foresees the possibility of such extensions being
granted on a case by case basis, but does not set out the criteria for granting such
extensions. Developing countries have proposed that they be permitted to resub-
mit their notifications of TRIMs which would be covered by such extension.
Mexico has indicated that it definitely will request such extension, motivated by
the fact that the transitional period provided under NAFTA to TRIMs in the
automotive industry is longer than that in the WTO TRIMs Agreement. Some
developing countries (e.g. Philippines) have requested an extension on an indi-
vidual basis, but others consider it preferable to provide a general extension at
least until the relevant criteria have been agreed.
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Accelerated Implementation of the Agreement on Textiles and Clothing.
Developing countries have drawn attention to the fact that the implementation
process to date has resulted in the major importing countries liberalizing only
six percent of their trade under restriction under the MFA bilateral agreements.
This contrasts sharply with the short transitional periods accepted by developing
countries in other areas, and calls into question the political will to effectively
implement the ATC at the end of the transitional period. The concerned devel-
oping coutries feel that a political gesture, which would provide real economic
benefits to developing countries, is needed to manifest the commitment of the
developed importing countries towards liberalizing trade in the sector of textiles
and clothing, by agreeing to advance integration of restrained products as pro-
vided for in Articles 2. 10 and 2.15 of the ATC; such as: inclusion of at least 50%
of the products under restraint, spread equally over all four groups, in the third
phase of integration, i.e. by 1 January 2002; a decision to advance the third stage
of the growth-on-growth provision to 1 January 2000, (instead of 2002), with
any growth rates lower than 6 percent being increased to that percentage; and
reaffirmation that the restraining countries would refrain from frequent and
repeated recourse to safeguard actions/anti-dumping measures and other market
restricting instruments.

Rebalancing the Agreement on Subsidies and Countervailing Measures.
Several of the provisions of the Agreement are the subject of the mandated
reviews, notably those on non-actionable subsidies which favour subsidy pro-
grammes which are generally applied in industrialized countries. Developing
countries have noted one particularly striking imbalance with respect to export
subsidies, where developing countries find themselves penalized by their lack
of'access to credit at the terms available to developed country firms. For this rea-
son, they consider that an immediate Decision should be taken to interpret
Annex I paragraph (k) of the Agreement on Subsidies and Countervailing meas-
ures to the effect that export credits offered by developing countries shall not be
considered as subsidies so long as the rates at which they are extended are above
LIBOR.

S&D for Anti-Dumping. Developing countries observe that not only are they
the frequent target of anti-dumping actions, but also that the flexibilities pro-
vided to administrations in importing countries are being applied in such a man-
ner as to further penalize their exporters, both in the determination of dumping
and in the calculation of dumping margins. They point out that this is in contra-
diction with the provisions in Article 15 of the Anti-dumping Agreement under
which “special regard” is to be given to the “special situation of developing
countries”, and “constructive remedies” explored before applying anti-dumping
duties against their exports. In order to prepare the ground for converting these
best endeavour undertakings into concrete obligations, developing countries
therefore consider that Ministers should decide to establish a special Working
Group with the mandate of examining the special difficulties faced by develop-
ing country exporters in facing anti-dumping actions, and to submit its findings
by 31 July 2000.

(Continued on next page.) —
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Export Subsidies on Agricultural Products. The reduction of export subsi-
dies on agriculture is an inherent element of the continuation of the reform pro-
cess set out in Article 20 of the Agreement on Agriculture. The fact that most
developing countries have accepted to abandon export subsidies, while devel-
oped countries retain the right to massively subsidize agricultural exports and
account for 90% of export subsidy commitments, causes great concern to devel-
oping countries. The elimination of export subsidies should therefore, in their
view, be a priority objective in the continuation of the reform process. However,
for them, the first step is to prevent the circumvention of existing commitments
through the export credit mechanism; they note that the commitment in
Article 10:2 of the Agriculture Agreement to negotiate internationally agreed
disciplines to govern the provision of export credits, export credit guarantees or
insurance programmes has not been respected. Thus, in their view, the Ministers
should decide to establish a Negotiating Group on the Implementation of
Article 10:3, in the WTO, to negotiate internationally agreed disciplines in these
areas by 31 July 2000.

Implementation of Decision in Favour of NFIDCs and LDCs. The Net
Food Importing Developing Countries are preoccupied by the failure to translate
the Marrakech Decision into concrete measures, particularly in light of the con-
tinuous shrinking of food aid. This renders it difficult for them to take clear posi-
tions in support of agricultural reform. They therefore consider that Ministers
should subscribe to a Decision to establish a fund that would be made available
to NFIDCs and LDCs for the provision of food aid and for technical and finan-
cial assistance to improve their agricultural productivity.

TRIPS and Essential Drugs. Developing countries note that they have been
facing difficulties in obtaining essential drugs at affordable prices and that, in
certain cases, pressures have been exerted on their governments to refrain from
resorting to their rights under Article 31 of the TRIPS Agreement even when
health emergencies, such the AIDS epidemic, arise. They are thus of the view
that Ministers should make a clear Declaration recognizing the right of develop-
ing countries to access to essential drugs at reasonable prices, and reconfirm
Article 31 of TRIPS. This would have the added advantage of providing a visi-
ble response to NGO criticism of the WTO.

Standstill and Due Restraint (’peace clause”). Previous negotiations, such
as in the Punta del Este Declaration, provided for a “standstill” clause under
which members would not take actions, whether or not in conformity with their
multilateral obligations, that would serve to improve their negotiating position
during the negotiations. In the view of developing countries, it is essential that
Ministers take a Decision to this effect. In addition, given the dependence of
many developing countries on tariff preferences such as GSP, Lomé etc, and the
state of uncertainty which prevails regarding the future of these preferences, the
standstill provision, they argue, should also cover preferential access, perhaps
via a general waiver to preference granting countries.

Many developing countries also find themselves in a vulnerable position to the
extent that they are having difficulty in implementing the obligations of the
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MTAs, and in many cases it may be possible to identify aspects where they have
not fully met these obligations. It would create extreme difficulties for develop-
ing countries, if they were to be obliged to defend themselves in dispute settle-
ment cases at the same time that the negotiations were underway. Thus, devel-
oping countries consider that Ministers should decide to exercise “due
restraint” in invoking the DSU against developing countries during the multi-
lateral negotiations.

Coherence. Developing countries are calling for a clear endorsement by the
heads of the international organizations of joint efforts in support of capacity
building, so that developing countries can derive full benefits from a new round
of trade liberalization.

There is also a view that there should be a paragraph in the Seattle Ministerial
Declaration calling for the development of a work programme on coherence in
parallel to the negotiations of the new round.

DSU review. The review of the Dispute Settlement Understanding (DSU) was
scheduled to be completed by the end of July 1999, but was not completed on
time. Developing countries consider that, at the launch of new negotiations,
Ministers could agree on a continuation of the review, including the issue of
implementation.

B. “Deliverables” proposed by Developed Countries

Tariff free treatment for products of least-developed countries. It was pro-
posed by some developed countries (e.g. the European Union) that Ministers,
make a commitment to ensure duty free market access no later than the end of
the next round of negotiations for essentially all products originating in the
least-developed countries. Such a commitment should, in their view, be made by
industrialized countries, while the more advanced developing countries should
also be invited to make a contribution.

Transparency in government procurement. Transparency was considered
by developed countries as the basic building block of a stable and predictable
procurement regime. They consider that all participants in the procurement pro-
cess would benefit from the existence of transparency, whether it is the govern-
ment as a purchaser, the government as a regulator, potential suppliers, those
who must enforce the rules, or investors. The decision was taken at the WTO’s
First Ministerial Conference in Singapore to establish a Working Group to dis-
cuss this issue. Consensus may emerge on what the basic principles of transpar-
ency should be, to serve as one of the bases for future negotiations but not nec-
essarily to be formally adopted at the launch of the new negotiations ( EU
position). From the perspective of some developing countries, the main objec-
tive is to prepare the ground for a substantive agreement and not seek a “quick
fix”. On the other hand, other developed countries (e.g. the United States)
believe that an agreement for Ministerial approval should be negotiated, recog-
nizing that such a free-standing multilateral agreement would neither prejudge

(Continued on next page.) —!
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in any way participation in the plurilateral Government Procurement Agreement
(GPA).

Transparency issues. With regard to the derestriction of documents and con-
sultations with civil society, many countries are of the view that the General
Council should reach a decision before Seattle on a broader policy for the dere-
striction of WTO documents. This would include earlier derestriction of submis-
sions by WTO Members, Secretariat background notes and minutes of WTO
meetings, as well as the findings and conclusions of panel reports. At the launch
of the new negotiations, in these countries’ view, it should be possible to:
(i) record the progress achieved in improving WTO transparency through a
broader policy of document derestriction and informal means for dialogue with
civil society, which should continue and intensify after the launching of the
round; and (ii) agree to explore the possibility of further measures to enhance
transparency of WTO operations. This would include consideration of means of
enhancing dialogue with organizations of civil society.

DSU review. Within the context of the DSU review, a number of changes in
transparency procedures were inconclusively discussed. These include: (a) pub-
lic release of Members’ submissions; (b) opening panel and appellate body
hearings to the public for attendance; (c) a procedure for the presentation of
written submissions by interested Members of the public. Agreement before the
launch of negotiations on a broad package of DSU reforms was considered nec-
essary to encourage widespread support for improved transparency. Transpar-
ency in the context of the DSU review would, in some countries’ view, need to
be considered as a separate issue from the more general transparency question.

Electronic commerce. In the view of the EU, agreement may be possible on
a balanced package of trade principles covering inter alia issues such as domes-
tic regulation, anti-competitive practices and clarifying the application of GATS
rules. However, the EU would not agree to the prolongation of the standstill
(moratorium) on duties on e-commerce, as would have wished the United
States, unless there is agreement, by the launch of the new negotiations, on a sat-
isfactory outcome of the work programme including a balanced package of
trade principles. A possible outcome, in the view of some countries, could be the
adoption of the trade principles including a continued moratorium on tariffs, to
become definitive upon the completion of the work programme at some future
stage.

APEC’s “Accelerated Tariff Liberalization” (ATL) Initiative. The United
States, Australia, New Zealand and some other APEC members have insisted
that WTO members should finalize, by the time of the launching negotiations,
the APEC liberalization initiatives in the areas of: chemicals, environmental
goods, energy-related goods, fish, forest products, gems and jewelry, medical
and scientific equipment, and toys.
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Built-in Agenda
Agriculture

The continuation of the reform process aims at the long-term objective
to establish a fair and market-oriented agricultural trading system, through
substantial and progressive reductions in support and protection in the agricul-
tural sector. The targeted outcome of this round of negotiations on agriculture,
while agreeing on the continuation of the reform process beyond this round,
will be to integrate the agricultural sector with the rules and principles of
GATT 1994, taking into account the need of the Net Food Importing Develop-
ing Countries and the need for S & D treatment by developing countries with
large population in the agricultural sector as well as small and vulnerable
economies, including small island countries.

In realizing the long-term objective, the negotiations of further reduction
commitments will encompass the three major reform areas which resulted
from the Uruguay Round Agreement on Agriculture, i.e. market access,
domestic support and export competition, and will be made from the binding
commitments made under the Agreement, supplemented by additional disci-
plines.

Negotiating initiatives in agriculture will logically follow the major
reform areas within the structure of the WTO Agreement on Agriculture.
Among the options which may be considered during the negotiations are:

Market access

» deep cuts to all tariffs, with an application of an appropriate tariff
reduction approach which curtails tariff peaks and eliminates tariff
escalation, as well as credits autonomous agricultural liberalization
undertaken by developing countries; to provide for a greater
improvement of opportunities and terms of access for agricultural
products of particular interest to the members, including the grant of
duty-free and quota-free access to all primary and processed agricul-
tural exports of LDCs and NFIDCs;

» reductions in complexity of the agricultural tariff structure, including
a conversion of non-ad-valorem rates to ad-valorem rates;
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* progressive increases in the import quantities under tariff rate quotas
and concomitant reductions in tariff rates within quotas;

+ establishment of a guideline with regard to the administration of
tariff rate quota system which will ensure trading opportunities to all
members in a equitable manner;

* total elimination of the Special Safeguard (SSG) provisions by
developed countries with the possibility of their use by developing
countries to protect the livelihood of subsistence farmers.

Export subsidies

* complete elimination and prohibition of all forms of export subsidies
within the time frame of the next reform process, thus bringing
export subsidies in agriculture under the general rules of the Agree-
ment on Subsidies and Countervailing Measures;

» strengthening the rules to prevent all forms of circumvention of
export subsidy commitments, particularly through the establishment
of effective international disciplines concerning export credits,
export credit guarantees and export insurance programmes;

» establishment of disciplines concerning export restrictions and bind-
ing of export taxes.

Domestic support

» substantial progressive reductions of all forms of trade-distorting
domestic support;

» flexibility to developing countries in the use of domestic support
measures that are linked to their developmental objectives (e.g.
improvement in agricultural production for the purpose of food secu-
rity, securing employment to rural population, support to small-scale
resource-poor farmers, etc.), through, infer alia, an increase in the de
minimis limit applicable to developing countries; it should be noted
that these concerns do not correspond to those of the developed
countries as embodied in the “multifunctionality” concept, which
aims at using trade measures to protect the income of a very small
rural population in some wealthy countries;

» review of the criteria of exempt measures given in Annex 2 (Green
Box) for it to reflect specific needs and conditions of developing
countries, including full incorporation in it of those exempt measures
specified in Article 6.2 of the Agreement;
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+ operational modification of the methods of calculation of the Aggre-
gate Measurement of Support.

LDCs and Net-Food Importing Countries

The Marrakesh Ministerial Decision on Measures Concerning Possible
Negative Effects of the Reform Programme on Least-Developed and Net
Food-Importing Developing Countries should, in the view of developing
countries, be revised during the negotiations, with a view to incorporating
concrete, operational and contractual measures in the Decision that are both
effective and responsive to the special needs of LDCs and NFIDCs that may
be arising from the continuation of the reform process. It has been noted that
the export subsidy regimes of developed countries do not do much to alleviate
the problems of the NFIDCs as their mechanisms are such that export subsi-
dies are not generally provided when world prices are high. If such concrete
measures, including financial provisions were established, NFIDCs could
support the abolition of export subsidies.

Other issues

Multilateral approaches should, in the view of developing countries, be
adopted to address both new issues and those overlapping with other Agree-
ments and provisions of GATT 1994 (for example, the Agreements of SPS,
TBT and TRIPS), especially regarding new areas such as the use of geneti-
cally modified organisms.

Services

Developing countries consider that the services negotiations should
encompass the progressive liberalization of market access and the develop-
ment of the GATS framework disciplines. Major elements for GATS negotiat-
ing objectives could, in this view, include the following.

Existing Architecture of GATS/Respect for Articles XIX and IV

* As provided in Article XIX, the negotiations should be conducted
within the existing architecture of the GATS, and ensure appropriate
flexibility for individual developing country members for opening
fewer sectors, liberalizing fewer types of transactions, progressively
extending market access in line with their development situation and,
when making access to their markets available, attaching to such
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access, conditions aimed at achieving the objectives referred to in
Article IV. The negotiations could aim at the effective achievement
of the objectives of GATS Article IV, reducing the current imbalance
in commitments through a focus on the liberalization of market
access in sectors and modes of supply of export interest to devel-
oping countries.

Priority to Movement of Natural Persons

* There should be a revision of the Annex on Movement of Natural
Persons to ensure a substantially higher level of liberalization and
effective market access through mode 4. Particular effort should be
made to remove economic needs tests for specific categories of per-
sons and to develop criteria for application of any economic needs
test to other categories of persons.

Assistance to Develop Services Capacity, especially Electronic
Commerce

* Specific additional commitments should be included in the Sched-
ules of Commitments of developed countries and incentives should
be provided by them to firms and institutions for the purpose of
improving developing countries’ access to technology and to distri-
bution channels and information networks, particularly via electro-
nic commerce. Relevant measures should be notified to the Council
for Trade in Services on a regular basis. Concrete capacity building
measures to assist in developing the services sectors of developing
countries and benchmarks for imports should also be included as
additional commitments.

Article VI Issues

» Disciplines should be developed under Article VI.4, taking into
account the particular need of developing countries to exercise the
right of members to regulate, and to introduce new regulations, on
the supply of services within their territories in order to meet national
policy objectives. These disciplines should not restrain developing
countries in exercising policy flexibility for developing supply and
export capacity and ensuring respect for the social aspects of ser-
vices. The disciplines developed should apply to sectors where spe-
cific commitments have been undertaken.
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Article VII MRAs

Negotiations should proceed on recognition under Article VII and
ensure the effective access of developing countries to mutual recog-
nition agreements (MRAs) and the active pursuit of equivalence.
Existing MRAs should be examined to ensure that such agreements
do not have a trade distorting impact.

Emergency Safeguard Mechanism, Subsidies, Government
Procurement

Negotiations under Article X on emergency safeguard measures
should be completed prior to the adoption of the results of the next
round of services negotiations. Negotiations under Articles XIII and
XV should continue on subsidies and government procurement,
taking particular account of the trade distorting impact of subsidies
granted by developed countries on developing countries’ services
exports.

Anti-Competitive Practices

Article IX should be strengthened to ensure adequate control of the
abuse of dominant position, inter alia through addressing specific
private sector restrictive practices and establishing a notification
requirement for restrictive business practices.

Electronic Commerce

A review of the impact of electronic commerce on the GATS com-
mitments should be conducted.

Negotiating Guidelines

The negotiations should be pursued in accordance with Article
XIX.2 under the principle of progressive liberalization. Negotiating
Guidelines and a Work Plan for negotiations should be adopted
expeditiously. These would provide for mechanisms to rebalance the
commitments to ensure the implementation of the objectives of Arti-
cle IV and the special treatment of least developed country Members
in accordance with Article IV.3. The negotiations on commitments
would be based on a request/ offer mechanism. Formula approaches
could be used for the implementation of Article IV. The basis for
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negotiations should be the commitments contained in the schedules
of commitments of members at the end of the Uruguay Round. The
negotiations should provide for recognition and credit of liberaliza-
tion undertaken autonomously by members since the Uruguay
Round negotiations and the Guidelines should establish the neces-
sary modalities for the grant of such credit. The results of the nego-
tiations in all areas should be completed in the same time frame to
ensure balanced results, except as otherwise provided for the nego-
tiations on emergency safeguard mechanism.

TRIMs

Developing countries have difficulties in identifying their TRIMs and
meeting their obligation of eliminating all TRIMs notified under Article 5.1,
particularly the local content requirements. Moreover, such TRIMs, especially
domestic or local content requirements are considered by many developing
countries as a useful and necessary tool for development. Thus, they consider
that there is a need to extend the transitional period for all developing country
members, including the least developed countries, until the end of the negoti-
ations. They also argue that developing countries which did not notify TRIMs
that are not in conformity with the Agreement should be enabled to notify such
TRIMs during the negotiations.

Some developed countries have proposed that the list of prohibited
TRIMs should be extended to cover measures which do not conflict with
GATT obligations. The review under Article 9 of the TRIMs Agreement
should, in the view of developing countries, recognize the role of performance
requirements in building supply and export capacity in developing countries
and accept that use of such TRIMs by developing countries should not be fur-
ther restricted. The mandated review in the same Article provides that invest-
ment policy and competition policy should be considered in parallel. This
review would take into account the findings of the Working Groups on Trade
and Investment and Trade and Competition policy established in Singapore
and should, developing countries believe, focus on developmental needs and
the necessary policy space for adoption of policies for developing countries.

The proponents of the negotiation of a multilateral framework for
investment in the WTO have come forward with proposals which seem tai-
lored to obtain greater acceptance by developing countries. There is a dramatic
departure from the approaches taken in the OECD MALI. For example, the pro-
posals generally recognize the need to maintain coherence with the GATS and
to follow a positive list approach. It has been suggested that developing coun-
tries might wish to react to these proposals with coherent counterproposals at
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the appropriate time for alternative approaches to dealing with investment
issues, such as taking them up in the context of existing MTAs.

Thus, a constructive approach to the review of the TRIMs Agreement
and to possible new negotiations should, in the view of developing countries,
be based on an assessment of the impact of current rules, the characterization
of the possible negotiating scenarios and the identification of national (and
regional) interests in relation to investment policies.

Empirical evidence about the impact of the TRIMs Agreement is scant.
Very little data collection and research seems to have been done on the impact
of the TRIMs Agreement since its adoption, so as to provide a solid basis for
future action on the matter. Only twenty five countries had notified TRIMs in
order to benefit from the transitional period provided for under article 5, and
some of them face problems to phase out the notified TRIMs. The elimination,
in particular, of local content requirements may have a negative impact on
industrialization policies.

The debate on TRIMs has taken place in a spectrum between the posi-
tion of the United States, which seeks to expand the list of prohibited TRIMS
to include export performance requirements, technology transfer requirements
and product mandating requirements, and that of certain developing countries,
which seek greater flexibility in the use of already prohibited measures,
notably local content requirements, and at least a five year extension of the
transitional period with an opportunity to resubmit notifications. Mexico has
indicated its intention to request an extension, motivated by the fact that the
transition period in NAFTA is longer than that in the TRIMs Agreement.

A revision of the Agreement may also give the opportunity—though
strong opposition by developed countries may exist—for dealing with invest-
ment incentives, which currently are not subject to specific multilateral disci-
plines. Developed countries offer in some cases incentives in a magnitude that
developing countries are unlikely to match. In their view, developing countries
may, therefore, benefit from international rules that introduce disciplines on
incentives both on efficiency grounds and because of the competitive disad-
vantage that poorer countries face when subsidies determine location deci-
sions. These measures could also be dealt with under the SCM Agreement.

Article 9 of the TRIMs Agreement provides that in the course of the
review, the Council for Trade in Goods shall consider whether the Agreement
should be complemented with provisions on investment policy and competi-
tion policy. The relationships between trade and investment policy and com-
petition policy have been examined in the Working Groups on these two issues
established at the first WTO Ministerial Conference (i.e. the “Singapore
issues”).
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Multilateral Rules on Investment

Proposals have been made to begin negotiations on a multilateral frame-
work of rules on investment. The EU and Japan have been the main propo-
nents, supported by some other developed and developing countries. The EU
has distanced itself from the defunct OECD MALI , stating that the MAI is
“dead”, and has submitted a proposal designed to take account of many of the
preoccupations expressed by developing countries in particular. The EU
envisaged an agreement which would deal only with FDI and not short term
capital movements, recognize that host countries should retain the right to
regulate the activity of investors, and address concerns regarding investors’
responsibilities . The EU also suggests a “positive list” approach to commit-
ments, following the GATS model. The Japanese proposal is similar, making
specific reference to the need to discipline performance requirements while
recognizing that they may be relevant to the development perspectives of
developing countries. The Japanese proposal accepts the positive list approach
for access but considers that national treatment should be a right once inves-
tors are established.

Many developing countries remain unconvinced that they have anything
to gain from a multilateral agreement on investment in the WTO. Further, the
United States has indicated that it has no interest in entering into early nego-
tiations on investment. A compromise position could be the adoption of an
intensified work programme, which might examine the implications of the
proposals which have been submitted and perhaps include a procedure for
notifying investment restriction measures, but postponing any decision to
negotiate until the Fourth WTO Ministerial Conference.

BOX 8
Proposals on trade and investment®>

The European Union, Japan, Korea and Poland pronounced for negotiation
in the WTO on a multilateral framework of rules governing international invest-
ment, with the objective of securing a stable and predictable climate for foreign
direct investment world-wide. Such a framework should focus only on FDI, to
the exclusion of short-term capital movements. It should also preserve the abil-
ity of host countries to regulate the activity of investors (whether foreign or
domestic) on their respective territories, taking also into account the concerns
expressed by civil society in many WTO Members, including those regarding
investors’ responsibilities. The commitments should be negotiated on the basis
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of a “positive list” approach, although, national treatment would constitute a
right once access was granted.

Switzerland proposed that negotiations should be more comprehensive with the
aim to establish a multilateral framework of principles, rules and disciplines for
international investment with the overall objective to increase legal security and
predictability for governments and investors, as well as to favour international
flows of investment, taking into account the work already undertaken in the
WTO Working Party on the Relationship between Trade and Investment. Due
consideration should be given to the WTO Agreement on Trade-Related Invest-
ment Measures with a view to supplement the list of measures which are incon-
sistent with WTO rules. In Swiss view, the negotiations should also ensure the
coherence between the multilateral framework on investment and the relevant
WTO agreements like the General Agreement on Trade in Services (GATS).

Hong Kong, China emphasized that the next round of negotiations should
include negotiations on core rules and disciplines that should apply to foreign
direct investments. The aim is to maximize allocative efficiency and to promote
more trade and investment in a globalized environment while providing a level
playing field with greater predictability and stability for investors. The negotia-
tions should take into account the existing architecture of the WTO Agreements
and the needs of all Members, and in particular the developing and least-devel-
oped Members.

Costa Rica proposed that a multilateral framework for regulating investment
should be developed in the next trade negotiations in the WTO. A multilateral
agreement of this kind should be based on the fundamental principle of non-dis-
crimination so as to guarantee a more predictable and stable climate for world-
wide investment, which would be of benefit both to international investors and
to the host States. A greater degree of stability and predictability for investors
and their investments would not only encourage investment but would certainly
also contribute to the growth and development of the world economy.

Competition Policy

The symmetry between new rules on investment and on competition
policy was inserted into the TRIMs Agreement by developing countries. It
was felt that, as many TRIMs were used to preempt anti-competitive practices,
stricter disciplines on investment measures should be accompanied by multi-
lateral rules to prevent RBPs. Despite this, some developing countries seem to
have lost their enthusiasm for such a multilateral framework, considering that
it could serve more to further the penetration of TNCs into their markets than
to discipline their practices. The European Union has proposed the launching
of negotiations on a multilateral framework on competition policy that would
contain a list of core rules, including a prohibition of price-fixing “hard-core”
cartels and collusive tendering, and keep open discussions on more difficult
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issues, such as the control of vertical restraints, prohibition of abuses of dom-
inant market power by enterprises and control of mergers. The proposal would
include an undertaking, for countries which are ready to do so, to adopt and
effectively implement national competition law, and provision of technical
cooperation for those countries which wish to adopt legislation or improve
existing systems. The United States has indicated that it was opposed, at the
present time, to embark on negotiations which would lead to “watered-down”
rules, much less effective than those they apply under the U.S. Antitrust rules.

Japan, supported by a number of developing countries, proposed to
include in the discussions trade measures that also distort competition such as
anti-dumping and countervailing duties. They consider that in particular, anti-
dumping actions tend to preserve anti-competitive situations, while anti-
dumping rules and legislation are inconsistent with competition principles, i.e.
that actions which would be consistent with competition laws when practiced
on the domestic market, are subject to anti-dumping actions when import
competition is involved. It is this direct challenge to anti-dumping regimes
that appears to have further hardened USA opposition to the proposals for a
multilateral framework.

Recognizing that the negotiation of multilateral rules on competition
policy will be a long term process, and recognizing the particular problems
they face from anti-competitive practices in various service sectors, certain
developing countries aim at strengthening GATS Article IX and drawing up
sectoral “r