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This report provides a snapshot of the current competition and market access challenges being faced
by Micro-, Small and Medium-sized Enterprises (MSMEs) around the world as they seek to deal with the
impact of COVID-19 on their operations. It focuses on the competition-related challenges caused by the
pandemic, ability to access existing and new markets, regulatory responses to the situation that especially
affect MSMEs, and related observable trends relevant to small and medium enterprises. It concludes with a
few recommendations for future action by national governments and international organizations.

Whilst examples are provided from a wide range of different nations around the world, the principal focus is
on developing countries and their MSME populations.

Many MSMEs today are on the cusp of closure or have already been forced to exit. Many those still trading
remain highly vulnerable. Surviving firms will also have to deal with a changed business landscape in the
future, with many patterns of sales, distribution and consumer behaviour having been substantially and
permanently altered.

Two intertwined critical issues in dealing with the current pandemic, and in the eventual recovery of national
economies from it, are that of market access and competition policy for MSMEs. Countries are taking a
variety of different responses to these two issues. In the competition arena, enforcers exceptionally relaxed a
few anti-competitive provisions, and many are now focusing for the first time on the impact these decisions
might have on MSMEs. A few different measures are being taken to assist MSMEs to retain or gain access
to markets and consumers.

Six principal trends can be identified that are common across most nations: governments are placing a
priority on propping up existing firms; substantially more co-ordinated economic activity is being approved
by competition authorities; market access is being hindered by inter- and intra-national restrictions on the
movement of people, goods and services; MSMEs are moving online and seeking to enhance their ability
to access markets using digital technology; more competition authorities are working directly with MSME
agencies and MSME associations; and informal sector MSMEs are increasingly being recognised as an
important factor in both competition and market access policy considerations.

Some recommendations are made for future action by governments and agencies of individual member
states, in some cases with the support of international organizations. These are a mixture of possible regulatory
measures, greater engagement with MSME representative organisations, training and capacity-building
activities, and other actions. Whilst some are focused on competition issues, steps are also suggested to
improve the ability of MSMEs to access both international and domestic markets.






As in almost all other spheres of economic life,
COVID-19 has created immediate and significant
changestohow MSMEs do business. Smallbusinesses
around the world have been abruptly confronted with
changed consumption patterns, demand, product
distribution and consumer behaviour. Many firms
have lost access both to front-line customers, and
their ability to source raw materials and inputs, as well
as to export. In many cases, lockdowns and other
movement restrictions have prevented key personnel
and staff from working. Job losses elsewhere in
the economy have also resulted in a drastic fall in
demand. Sales have declined. Many other businesses
in supply chains have ceased operating. Uncertainty
about the future course of the pandemic has led many
individuals and businesses to spend more cautiously,
dampening further the demand for many of the goods
and services produced or supplied by MSMEs.

The impact is being felt not only by individual firms, but
also within national economies and worldwide. The
pandemic has already resulted in global disruptions
of trade and travel across borders. Supply chains
have been severely disrupted as China, the European
Union, and the United States - the largest exporters
and the biggest players in global value chains - have
closed some or all of their cross-border trade, or else
slowed it down. This has had major repercussions
on many MSMEs, both as exporters and as users of
imported inputs.

Around the world, many MSMEs have already ceased
trading, and many more are either on the cusp of
closure or remain highly vulnerable. Surviving firms will
also have to deal with a

changed business landscape in future, with many old
patterns of sales, distribution and consumption having
been substantially and permanently altered. These
changes pose challenges for the owner-managers of
such enterprises and these problems are particularly
acute in less developed economies with many micro
and small businesses.

There is also a degree of long-term uncertainty about
what happens next, which is impacting both firms and
consumers. Experience to date suggests that when
lockdowns end, the ‘recovery’ phase that follows may
lead to a short-term spike in economic activity in the

weeks following deconfinement, but the buying spree
is unlikely to be sustained. Many pre-existing patterns
of production and demand, and of delivery and
consumer preference, have changed in ways which
cannot yet be fully measured. Recovery does not
mean a resumption of a pre-existing normal phase:
it may mean a ‘new normal’ that is easier for some
MSMEs and harder for others.

The overall impact of COVID-19 on the MSME
sector is somewhat difficult to assess, as it fluctuates
based on the rate of infection and patient recovery,
the current movement restrictions put in place in
various regions, and of policy responses in different
countries. Comprehensive real-time global data on the
state of the MSME sector is hard to come by, but the
COVID-19 crisis has sparked interest and incentivized
such investigations on MSMEs.?

Policy responses from many arms of government,
dealing with diverse issues that affect MSMEs,
are needed. Many of these are already underway.
However, policy makers must ensure that the two
intertwined critical issues of competition policy and
market access for MSMEs are not overlooked.

Competition policy refers to the mix of policies, laws,
sectoral related regulations, and enforcement activities
that are employed by a country to govern the process
of competition between firms.® It can take various forms
but is generally focused on ensuring that markets can
operate in such a way so as to ensure a level playing
field for all with, ultimately, a net benefit to both society
and the economy. A competition authority is generally
tasked with the implementation and enforcement of a
national or regional competition law.

Market access refers to the ability of a business to
enter and operate within a domestic or international
marketplace. The capacity of a business to freely offer
its goods or services to consumers can be affected
by a wide range of factors, including general and
industry-specific policies enacted by a government,
by transnational trading regimes and the behaviour
of other firms. Without access to existing or potential
new customers, no firm can survive. It is therefore
an important issue for competition authorities and
policymakers.



Some competition authorities have responded to
COVID-19 by adapting the way in which they administer
and enforce their laws, the exemptions they grant,
and the business behaviour which they authorise.
Competition authorities in numerous countries have
been exceptionally relaxing the application of some
prohibitions., and some of these decisions might have
on MSMEs.*

Market access issues are also being comprehensively
addressed through a variety of different measures.
These include public financial support (e.g., state aid)
mainly granted to alleviate the lack of liquidity and to
maintain jobs in the face of the drastic reduction in
demand in many sectors of the economy (hospitality,
tourism, transport, retail trade, automotive industry)
made up of MSMEs; support to begin trading online
or expand their digital activities; permitted travel zones
between areas with low COVID-19 rates; and business
planning and strategic skills development.®

The interaction of competition policy and market
access will play an essential role in ensuring the
survival of MSMEs, both during and after COVID-19.
There is much more to do in these policies and areas,
and this report makes a few suggestions for further
action in both fields.

This report is part of an overall United Nations project
and its stated goal: to provide policy recommendations
to address specific challenges faced by MSMEs
during the COVID-19 crisis, through the use of
competition law and policy. This project is part of the
general strategic plan of the United Nations developed
in response to a call by the General Assembly to
coordinate a global response to COVID-19 that
addresses its social, economic, and financial impacts
through a dedicated taskforce (Resolution 74/27).
The objective of this cluster (Access to Markets) is to
identify barriers to competitiveness and market access
faced by MSMEs, especially in the developing world.

The United Nations Conference on Trade and
Development (UNCTAD) has been the focal point for
work on competition law and policy within the United
Nations system since 1980. Its primary focus is to
address the needs of developing countries as well as
economies in transition in designing and implementing
competition law and policy to achieve inclusive
economic growth and sustainable development. The
mandate of UNCTAD in this field has been set by
the Set of Multilaterally Agreed Equitable Principles

and Rules for the Control of Restrictive Business
Practices (UN Set), approved by the United Nations
General Assembly 35/63, of 5 December 1980.6 The
objectives of the UN Set consist of promoting benefits
which arise from competition law and policy and
strengthening the enforcement against anticompetitive
practices worldwide. The UN Set is the only multilaterally
agreed instrument on competition that provides a set
of recommendations for the control of anti-competitive
practices by member States, notwithstanding their
level of development; that recognizes the development
dimension of competition law and policy and the special
circumstances of developing countries; and establishes
a framework for international cooperation and the
exchange of best practices.

Each year, an UNCTAD Intergovernmental Group of
Experts on Competition Law and Policy meets to
follow the application and implementation of the UN
set, and every five years since the adoption of the
United Nations Set, a Review Conference has been
held, providing an occasion to discuss and renew
UNCTAD’s  mandate through the consultations
between heads of competition authorities and senior
officials of developed and developing countries,
including least developed countries (LDCs) and
economies in transition.

Under the UN Set, UNCTAD also provides technical
assistance and capacity-building for interested
member States so that they are better equipped to
use competition law and policy for development.

This paper provides a snapshot of the current
challenges being faced by MSMEs around the world
as they seek to deal with the impact of COVID-19
on their operations. It focuses on the competition
and market access-related issues caused by the
pandemic, such as the ability of MSMEs to access
existing and new markets, competition authorities’
responses to the pandemic that especially affect
MSMEs, and observable trends in the sector.
Whilst examples are provided from a wide range
of different nations around the world, the principal
focus is on developing countries and their MSME
populations.

Chapter 2 provides a brief overview of the nature of
small business. What is an MSME, and how does
it differ from a larger enterprise? What are the key
challenges and opportunities faced by MSMEs? How
are such enterprises managed and operated, and



how do government agencies and multilateral bodies
interact with MSMEs? It also discusses the role of
industry associations and highlights the particular
importance of informal MSMEs.

In Chapter 3, the interaction between MSMEs,
competition law and policy in general is examined.
How does competition law and policy impact on
MSMEs, and what special provisions (if any) do various
countries dispose of to take into account the different
nature of smaller businesses?

Chapter 4 then examines the impact of COVID-19 on the
MSME sector to date, using a range of recently collected
statistics and data to gauge what has been happening
to smaller firms as they seek to survive, and to compete
effectively in the marketplace. The range of government
support measures to assist the sector is discussed, both
at a general level and especially in regard to competition
and market access-related issues.

Chapter 5 distils some of the previous discussion into
several broad themes and trends that appear to be

emerging globally as MSMEs, their representative
associations, governments and competition authorities
deal with COVID-19 and associated issues.

The report concludes in Chapter 6 with some
recommendations so that member States’
governments and, in particular, competition
authorities, SMEs public bodies and other relevant
governmental institutions can undertake to help
MSMEs adjust to the new economic model
confronting all enterprises. Further, what measures
can be taken by international organizations support
these efforts. These principally focus on providing
MSMEs with support to access new markets,
assistance to help them operate more effectively in
the digital economy, building institutional capacity
through training and education that will improve
the level of understanding of policymakers about
the MSME sector, and on improving the capacity
of policymakers to engage effectively with MSME
associations and representative bodies.



MSMEs are the most common form of business
enterprise found throughout the world, yet their key
characteristics are not well understood.

What constitutes an MSME? In general, there are a
number of common characteristics of such enterprises:
they are independent entities, and not part of a larger
corporation; are typically founded and managed by the
owners, who also bear most (or all) of the risk involved
in the venture; they have a comparatively small
number of employees (if any); usually only produce or
sell a limited range of goods and services; have limited
market shares and a small customer base; and have
limited access to support resources such as finance,
external advisers, government assistance and the like.

There is no single, globally accepted definition
of MSMEs, and their characterization can vary
significantly between nations. Some countries use
a singular quantitative feature, such as the number
of employees or annual turnover of an enterprise.
Others use more complex permutations, including
industry sector, capitalisation, asset base, staff and/
or revenue. The issue is further confused by the
tendency of different agencies even within the same
country to use different criteria — a taxation agency, for
example, will often focus on the revenue or profitability
of a firm when determining whether it is small, whilst
an employment ministry frequently measures firms by
employee numbers. Some jurisdictions include the
self-employed, whilst others exclude them; likewise,
informal businesses are measured in some nations,
but not in others.

Terminology also varies. In some nations, such entities
are referred to as “MSMEs”; in other jurisdictions, the
more commonly used term is “Small and Medium-
sized Enterprise” (SME); whilst in yet others the simple
term “small business” is employed. Throughout this
report, the terms are used interchangeably.

Unsurprisingly then, the classification of MSMEs varies
across countries according to the method used. A
selection of official definitions in shown in Table 2.1,

which indicates the great range of variables that are
used when attempting to define this type of economic
entity.

The lack of a uniform definition of an MSME also
means precise measurements of the global population
of MSMEs is hard to determine. These figures can vary
significantly depending on the definition employed, the
efficiency of data collection in different nations, and
whether informal enterprises are included in the count.

Generally, it is reckoned that MSMEs represent about
90 per cent of businesses and provide more than
50 per cent of employment worldwide.” Their share of
the total number of firms, of employment and of GDP
can vary widely across countries and regions. Among
APEC economies, for example, they account for over
95 per cent of enterprises on average and, in some
of its member countries, up to 99 per cent of firms
and over 80 per cent of total employment.® MSMEs
account for more than 90 per cent of businesses
on African continent and are the primary drivers of
innovation.® Micro, small and medium enterprises
are central actors in the development of the Latin
American region, as they account for more than
99 per cent of business and employ around 67 per
cent of the workforce. ™

Amongst WTO countries, MSMEs account for 95 per
cent of all firms, employ 60 per cent of the total
workforce and provide approximately 50 per cent of
value add in member economies.’" In the Arab world,
MSMEs are estimated to account for over 90 per cent
of all businesses.'?

Whilst found in all areas of economic activity, MSMEs
tend to be most numerous in areas that are labour-
intensive, are primarily based around small markets,
where economies of scale do not provide major
benefits, or where larger corporations are absent from
the marketplace. These include (but are not limited
to) such industry sectors as personal services; retail
and wholesale trade; small-scale agriculture; travel,
tourism, and hospitality; food services; and other
professional services.



Bahrain'®

Micro: Less than 10 employees and annual turnover under Bahraini dinar (BD)100,000. Small: 11-50 employees

(or up to 100 for the construction sector) and annual turnover of BD100,000-1M.
Medium: 51-250 employees (up to 400 for construction sector) and annual turnover of BD1m-5m.

Different criteria are applied to the manufacturing segment, where small companies are classified as those with a
capital investment of BD20,000-500,000, and medium companies as those with BD500,000-3m.

Georgia'

Small: average annual employees do not exceed 50 persons and average annual turnover Georgian lari (GEL) 12 million.

Medium: 50-249 average annual employees and average annual turnover GEL 12-60 million.

India™

Manufacturing sector — measured by investment in plant & machinery
Micro: Does not exceed twenty-five lakh rupees

Small: More than twenty-five lakh rupees but does not exceed five crore rupees
Medium: More than five crore rupees but does not exceed ten crore rupees
Service sector — measured by investment in equipment

Micro: Does not exceed ten lakh rupees

Small: More than ten lakh rupees but does not exceed two crore rupees
Medium: More than two crore rupees but does not exceed five core rupees

Malaysia'® Small — manufacturing sector:

Sales turnover from Malaysian ringgit (RM) 300,000 to less than RM15 million OR full-time employees

from 5 to less than 75
Medium — manufacturing sector:

Sales turnover from RM15 million to not exceeding RM50 million OR full-time employees from 75 to not exceeding 200

Small — services & other sectors:

Sales turnover from RM300,000 to less than RM3 million OR full-time employees from 5 to less than 30

Medium — services & other sectors:

Sales turnover from RM3 million to not exceeding RM20 million OR full-time employees from 30 to not exceeding 75
Micro: any firm falling below either of the above-given “small” definitions

Peru'

Micro: 10 or less employees and annual sales limit of 150 tax units.

Small: 1-100 employees and sales limit of 1,700 tax units.

Medium: annual sales limit of 2,300 tax units.

Saudi Arabia'®
riyal (SAR) 200 million as revenue.

South Africa'®
numbers

As mentioned in the preceding section, MSMEs can be
differentiated from larger firms not only by their size, but
also by some other, more qualitative characteristics.

Smallness is central to their existence. In most
cases this means that the firm is limited in its ability

Any enterprise with an independent commercial registration that has less than 249 employees, and less than Saudi

A total of 33 different definitions of micro-, small- and medium, based on a combination of turnover and employee

to survive and grow; it also restricts the capacity of
MSMEs to access and utilise many of the tools that
larger firms have. A small business is not simply a
large corporation shrunken down in size; it is indeed
a venture that operates on a very different basis
to a large domestic competitor or multinational
corporation (MNC).



Number of business establishments Single Multiple

Legal structure Most commonly sole trader, partnership, or small | Company structure
company

Geographical distribution Limited Limited or wide

Product/service range Limited, specialised
Market share Limited

Customer base Small

Likelihood of business failure/exit High

Compliance cost burden Proportionately high

Knowledge of, and to access to, regulatory Limited; ad hoc

information
Access to technical experts and training Limited
capabilities

Knowledge of, and to access to, marketplace
information

Limited; ad hoc

Ability to access established supply sources Difficult

Level of financial resources

Use of external legal and economic advisers Limited; ad hoc

The consequence of these features is that many
MSMEs are particularly vulnerable to exogenous
shocks. Limited turnover and marginal profitability,
for example, can mean that many firms have not
accumulated sufficient financial reserves that might
give them the capacity to fall back on savings if
they need to weather a sudden drop in income. As
a group, MSME have a low survival rate, which can
easily be threatened by sudden unexpected shocks or
changes in consumer behaviour; not surprisingly, they
also typically have a much shorter lifespan than their
larger competitors.

As Table 2.2 above indicates, MSMEs also face
particular challenges in regard to their markets.
No business can survive without a viable source of
purchasers of its good or services, and whilst many
small firms have made a virtue of their size by producing
niche offerings that larger corporations cannot or will
not supply, others suffer from their limited scale and
size.

MSMEs typically offer only a limited range of goods
and services, to a small group of customers, which can

Typically, small and limited

Limited or wide
Significant
Numerous

Low
Proportionately low

Sophisticated; extensive
High
Sophisticated; extensive

Easy
Substantial

Systematic; structured

make them overly reliant on continued access to those
buyers. For most MSMEs, these client customers are
usually located close by in the same domestic national
economy. Only a relatively small proportion of MSMEs
trade internationally, and less than 15 per cent of all
firms are actively engaged in export-related trade.?!
When access to these (generally domestic) consumers
is foreclosed, many MSMEs can lose most or all of
their income. In many industry sectors where MSMEs
are numerous (such as personal services, allied health
services, travel, and tourism) these consumers need to
be physically close to the business; restricting physical
movement can effective deny MSMEs access to those
consumer markets. In contrast, larger firms often sell
a much wider range of products and services, to
many more varied purchasers, are more likely to have
international as well as domestic customers, and can
survive localised shutdowns or consumer restrictions
more easily.

An emerging issue in many MSME studies has been a
recognition that many smaller firms face the burden of



complying with competition and other laws but have
only a limited understanding of what is required and
a restricted capacity to do so. Recent research into
information-gathering behaviour amongst MSMEs
indicates that most such matters are still managed
personally by the business owner-manager, who
deals with regulatory compliance as just one of many
issues in their daily work. Few firms, except medium-
sized enterprises with more funds, rely on legal or
compliance specialists. Levels of knowledge about
legal frameworks is rudimentary, and compliance is
typically done on a “just in time” basis.?

In the competition law sphere, a few studies have
shown that most MSMEs have very limited knowledge
of both their rights and obligations under relevant
laws, and even less inclination to use them to their
benefit, unless assisted by a trade association or
similar body.??

This also applies when an MSME is the victim of a
breach of a competition law by another firm. Many
firms are unaware of such breaches; many have no
knowledge of the remedies that are available to them;
and even where MSMEs realize, they fail to have
the financial and time resources to access justice.?
Consequently, many MSMEs tend to suffer in silence.
The result is, as one national agency has noted, that
in most competition issues small firms are effectively
being denied access to justice.?®

Small businesses typically also have limited interaction
with government. Indeed, firm size shows marked
correlation with propensity to interact with government
agencies, economic development bodies, competition
authorities and policymakers. Large corporation are
far more likely to engage with and utilise such services
than small firms. Moreover, the smaller the enterprise,
the lower the likelihood that it will also receive
assistance and support from government.

Many MSME operators instead show a marked
preference to rely on business associations, family,
friends, and trusted business peers as their principal
sources of assistance and information, rather than
government bodies.?”

In this context, the role of business associations
becomes especially significant. Business owner-
operators are more likely to also place their trust

in seeking information from bodies such as local
chambers of commerce, professional associations,
industry trade groups and the like. These are often
seen as trusted sources of advice and information,
rather than government or other public entities. These
associations can play an important intermediary role
in ensuring that information flows between the public
and private sectors: they can help MSMEs access
information about government support programs,
whilst at the same time providing valuable feedback to
policymakers about the relative effectiveness of their
assistance measures.?®

They also have an impact on competition policy and
law. Trade associations can also play a key role in
developing and embedding a culture of competition
law compliance within the business sector. They can
dothisin several ways, such as by explicitly embedding
competition compliance in their own internal codes of
conduct. They can also disseminate information on
issues related to cartels and collusive conduct, provide
training and general advice on how to comply with the
law, help their members establish internal compliance
programmes, and assist firms to identify and avoid
illegal collusive conduct.?® Caution, however, must
be exercised by business associations to ensure that
they do not engage in collusion through the sharing of
sensitive commercial information, establishing norms
and standards aimed at excluding non-members,
or by recommending (fixing) prices and fees. There
have been numerous cases in different countries of
illegal anti-competitive behaviour operating under the
aegis of business associations. For example, output-
restricting cartels in the poultry meat market (Chile and
Turkey), price-fixing and the imposition of “route entry
charges” in the Kenyan transport sector, and price-
fixing amongst Malaysian floriculturists.*

One of the other major features of the MSME sector
is the high proportion of firms which operate within
the so-called informal sector or informal economy —
that is, outside the normal formal legal requirements
of governments. Globally, it is estimated that as many
as 80 per cent of all business enterprises are informal
enterprises. While the figure is low amongst developed
countries (55.7 per cent), it is high within emerging
and developing nations (82.5 per cent overall), with
Africa (92.4 per cent) and the Arab states (90.8 per
cent) showing a particularly high proportion of informal
enterprises.®!
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Informal enterprises are those that typically are not
registered with any government agency or regulatory
body which other firms are required to do. They often
do not have a clear legal structure or existence as
such, are often unknown to authorities, and frequently
do not comply with any applicable legislative and
regulatory frameworks, including the laws governing
business operations and competition.

Informal enterprises tend to be greater in number
in nations where the rule of law is weak or absent;
where there is a high level of corruption, or where
trust in the state is low; where opportunities
to participate in the formal sector (either as an
employee or as a business) are limited; and where
there are large numbers of disadvantaged persons
with limited capacity to operate in the formal
economy (this latter group are sometimes referred
to as “subsistence entrepreneurs”?). There are
marked differences in the patterns of informality:
in the Asia-Pacific region, for example, the level
has been decreasing over time, whilst in the Arab
world it has grown in recent years (with countries
such as Morocco and Tunisia experiencing notable
increases).®®

2.7 SUSTAINABLE DEVELOPMENT GOALS

Apart from their economic significance, MSMEs are
also important to nations for a variety of other reasons.
A vibrant MSME sector promotes the broadening of
wealth, economic opportunities, skills, and political

power, and reduces the concentration of socio-
economic elites and decision-making. They provide
opportunities to many disadvantaged and vulnerable
groups, such as women, and those who otherwise
find themselves excluded from participation in the
formal sector. So-called “necessity entrepreneurship,”
wherein informal self-employment projects provide
work that is not otherwise available, is a common
driver of small business creation across the developing
world, as well as a key source of employment and
wealth creation.®*

For example, MSMEs often provide opportunities for
women to overcome many of the challenges they
have traditionally faced when attempting to enter and
stay in the labour market, such as flexibility of working.
According to a study made of the demographics of
MSMEs in Sri Lanka, the majority of the entrepreneurs
who fall in the age category of 35 to 49 are young
and MSMEs are male dominated in comparison to
female entrepreneurs.®*® MSMEs also allow young
entrepreneurs to flourish by allowing them to operate
independently of the constraints of an existing
business and are also increasingly becoming an
opportunity for mature-age workers who wish to
remain in the workforce but face varying forms of age-
based employment discrimination (see Figure 1).

MSMEs development and entrepreneurship can
contribute to implementation of the entire Agenda
2030.%% MSMEs are important in at least three
of the Agenda 2030 Sustainable Development

Figure 1: Age-based employment discrimination - Age of primary decision maker by majority ownership type
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Goals (SDGs): SDG 1 (“End poverty in all its forms
everywhere”); SDG 8 (“Promote sustained, inclusive
and sustainable economic growth, full and productive
employment and decent work for all’); and SDG 10
(“Reduce inequality within and among countries”).
Individual MSMEs have the potential, through their
business practices, to contribute to the SDG 1 using
new business models/solutions. The ambitious push
for eliminating poverty through the SDGs offers a
new range of business models and opportunities
that are being tapped by the private sector, including
MSMEs. To achieve SDG 8, MSMEs create jobs
and have the potential for promoting decent work
and entrepreneurship. MSMEs are relevant actors to
achieve SDG 10 because MSMEs promote economic
inclusion and have the potential to regenerate under-

served geographic areas. Also, increasing productivity
of MSMEs can help bridge wage inequality. %

The role of competition law and policy in supporting
sustainability is itself becoming a topic of wide interest
in international fora which aim to address potential
conflicts between competition and sustainability
goals.® Since SMEs are highly prevalent in the
economies of developing countries, the current push
towards sustainable economic growth, notably in
the context of COVID-19, bears relevance to SMEs
to enhance their competitiveness post crisis. Initial
research suggests that the tools already available
to competition authorities are adequate to ensure
competition policy and law does not stand in the way
of agreements designed to achieve sustainability°.



This chapter considers the features of competition
law and policy that existed prior to the pandemic,
including those related to market access, for MSMEs.
It also discusses the challenges still to be overcome
to enable MSMEs to fully benefit from this important
policy area.

Competition policy and law strives to achieve a
level playing field for all firms — large and small
- with the generally accepted ultimate goal
of achieving consumer welfare. In developing
economies, competition laws often have additional
policy objectives that include enhancing economic
efficiency,* promoting economic development,*
expanding entrepreneurship** and  specifically
promoting or protecting MSMEs.*®

Competition law and policy can ensure that markets
function competitively and are conducive to business
growth, including that of MSMEs, particularly when they
are enforced by independent competition authorities.
The achievement of a level playing field is an important
factor in facilitating market access. However, market
access for MSMEs into both domestic and international
markets can be hampered by institutional and legal
hurdles (such as particular registration or licensing
requirements), specific industrial policies and by a
lack of awareness, promotion and implementation of
competition policies and laws.

There is no ‘one size fits all’ competition law and
the policy objectives of developing countries in this
area are substantially different to those in developed
economies.** Additionally, although competition law
and policy is well established in developed economies,
it is a relatively new policy in developing economies.
This can have its advantages: for example, when there
is no pre-existing jurisprudence, national laws can be
developed in a way that best suits the needs of that
particular economy. While many developed economies
focus on considerations of efficiency in enforcing their
competition regimes, young agencies of developing
countries have more flexibility to have regard broader
societal challenges.*® This could include ensuring that
competition policy and law is inclusive of MSMEs.

There are three internationally recognised pillars of
competition law, each of which can play a role in
helping MSMEs operate effectively in the marketplace:

()  prohibitions against anti-competitive agreements
(such as bid rigging in public procurement);

(i)  prohibitions against abuse of a dominant market
position (such as strategic withholding of
supplies); and

(i) the prevention of market distortions created by
anti-competitive mergers and acquisitions (such
as those that lead to large entities with significant
market power).

Anti-competitive practices are responsible for causing
appreciable harm in developing economies. A study“®
based on more than 200 ‘hardcore’ cartels across more
than 20 developing countries during the period 1995
to 2013 revealed that affected sales as a percentage
of GDP reached up to 6.38 per cent (South Africa)
while the harm in terms of excess profits resulting
from cartel conduct reached almost 1 per cent of GDP
(Republic of Korea and South Africa). Cartels were
investigated across an array of industries—from fruit
processing through security services to cargo freight
in Africa;*” chocolate, milk, and rice to construction in
South America; and cement, yeast, and newspapers
in the Middle East.*®

Other distortionary practices have also been widely
documented. In the telecommunications sector, for
example, these include exclusive agreements and
excessive pricing by Kenya’s Safaricom, bundling by
Mauritius Telecom and abuse of dominant position by
South Africa’s Telkom.

In developing countries, markets can be particularly
vulnerable to anti-competitive and abusive practices
arising naturally from local market structures and
conditions. Thesetypically include inadequate business
infrastructure (such as poor distribution channels,
inefficient transport and logistics, and lack of equality
in access to essential inputs), regulatory constraints,
pronounced information asymmetries in product
and credit markets, and lack of public transparency.
Together, these factors have a particularly large impact
on MSMEs in both the formal and informal sectors.



Visibility of market access issues for MSMEs can also
be difficult in developing economies as significant
economic activity remains informal. The informality
makes regulation and monitoring harder, while
corruption weakens the enforcement of competition
law.

Another issue is lack of regulatory experience and
knowledge. In Africa, only 23 countries (less than
half of all African countries) have a competition law
in force and a functional competition authority.*® In
the ASEAN region, 6 out of the existing 9 competition
authorities were only formed in the last 5 years.
Young competition regimes face challenges that
may influence the attention granted to SMEs. To
mention a few: rudimentary competition culture
among the business community, limited advocacy
to the government, media, and general public; lack
of dedicated and trained staff in small business;*
scant experience of dealing with jurisdictional overlap
involving sector regulators or other public agencies
having mandates on SMEs, etc."

Some regional trends are also apparent. In Africa,
for example, there is a growing trend towards
consolidation® in domestic markets, resulting from
increased diversification and vertical integration among
large corporate groups in developing countries. This
raises concerns of potential market concentration,
and future market access issues that may jeopardise
the economic survival of local MSMEs.

In some parts of the globe, the existence of state-
owned or pre-existing monopolies and oligopolies
presents particular obstacles to market access. Where
SOEs continue to exist, the competition law may be
inapplicable either to the SOE or to the sectors where
SOEs are prevalent which may interfere with SMEs
development. This seems to be a more marked issue
in developing countries.®*® Where SOEs have been
privatised, their market power remains due to the
presence of significant network effects and existing
vertical integration, making entry into these markets
difficult. Market access for MSMEs can be improved
by the introduction of active policies that encourage
existing or former SOEs to work with MSMEs. For
instance, SOEs in the banking industry can prioritize
lending to SMEs (Sri Lanka); deal with SMESs’
nonperforming loans (Russian Federation);®* draft
supplier skills-development programmes to identify
SME suppliers and provide coaching and assistance;
and devising procurement rules that benefit SMEs
(South Africa)s®

The challenge for competition authorities in developing
countries is to distinguish between those practices that
should be prohibited from those that can be allowed
on the grounds that they have pro-competitive effects
outweighing its restrictions on competition or that they
may contribute to a public interest goal : economic
efficiency, technological advancement, and indeed
enhanced competition, ultimately.?® This assessment
is difficult for new agencies as it requires a detailed
economic analysis on a case by case basis.

Competition policies around the world take various
approaches to the question of whether competition
laws should apply to MSMEs. The approaches
broadly fall into three categories: blanket exemptions;
application of thresholds; and individual exemptions or
authorisation of conduct.

The first category provides blanket exemptions for
agreements or conduct involving or benefiting MSMEs.
For example, Indonesia’s competition law completely
exempts “entrepreneurs categorised as engaging in
small scale business”, while in China, exemption is
granted to agreements entered into or implemented
which have as an objective “improving operational
efficiency for SMEs”.%"

Some competition law jurisdictions have made
use of secondary legislation or guidelines to
provide de minimis or ‘safe harbour’ thresholds for
agreements that are unlikely to affect competition
in the market. Generally, these thresholds do not
apply to hardcore (cartel) restrictions. This is useful
tool provides businesses with legal certainty, the
means to conduct self-assessment and to devise
internal voluntary compliance practices. A case in
point is Japan’s Small and Medium-Sized Enterprise
Cooperatives Act, which focuses on small and
medium sized commercial, industrial, mining and
transport businesses. It prescribes a “safe harbour”
from the application of the Antimonopoly Act to
juridical persons based on the size of the business
(assets/capital and number of employees). Likewise,
Malaysia and Singapore exclude from the application
of competition law agreements (other than cartels)
between entities that have a combined market share
of less than 20 per cent (for agreements between
competitors) and less than 25 per cent market share
each (for agreements between non-competitors).5®
This is similar to the European Commission de



minimis notice which applies 10 per cent and 15 per
cent market share thresholds, respectively.®® These
market share thresholds are set on the basis that
agreements between these players will not have
a significant impact on competition. Incidentally,
however, they provide MSMEs an almost de-facto
exemption through self-assessment. The defining
feature of MSMEs is smallness, and their operations
cannot amount to significant market shares that
allows to behave independently of consumers and
suppliers in the market.

In other jurisdictions, individual exemptions or
authorisations may be granted that exclude
agreements or conduct between MSMEs which
result in economic benefits that outweigh any
anti-competitive harm. In the United Kingdom,
businesses are required to satisfy themselves that
the agreement meets the conditions for exemption.®
In contrast, the Australian regime allows parties to
apply to the ACCC for authorisation of potentially
anticompetitive conduct on the grounds that any
detrimental effect on competition is outweighed by
the public benefit.®

Looking at India, merger regulation under the
Competition Act 2002 ensures conducive operating
conditions for SMEs by regulating mergers that would
create or strengthen market power and by excluding
SMEs from regulation through high thresholds.®?
In South Africa, MSMEs are also afforded special
treatment under the exemption provisions. If an MSME
perceives that it is engaged in a prohibited practice,
it can apply for exemption from being investigated
based on the grounds that the objective of the practice
is to promote the ability of small businesses or firms
controlled by previously disadvantaged persons, to
become competitive.®?

The requirement for mergers involving MSMEs to be
assessed by competition authorities varies around
the world. Some jurisdictions have compulsory
merger regimes, under which all qualifying mergers
must be notified to the competition authority for
review. The requirement to notify usually depends on
such factors as the size of the parties to the merger,
which is often determined on the basis of sales or
revenue turnover in the preceding 12 months. Where
compulsory notification is required and notification
thresholds exist, mergers involving MSMEs usually
fall outside the regime. By providing both small and

medium-sized enterprises and large companies
with a distribution channel, platforms level the
playing field between them and facilitate the same
exposure to potential customers for both, thereby
“democratizing markets”® with potential threats
to innovative SMEs. This can give rise to particular
issues in digital markets where small strategic
acquisitions by larger entities can have significant
impacts on competition in the market but may not
be subject to scrutiny. For example, an incumbent
digital platform might acquire, through merger, the
technology of a nascent or potential competitor
because the technology complements or enhances
the incumbent’s own technology. In August 2019,
the DOJ challenged Sabre Corporation’s proposed
acquisition of Farelogix under Section 7.19 The DOJ
alleged that the transaction would allow Sabre, the
largest airline booking services provider in the United
States, to eliminate a disruptive competitor that had
introduced new technology to the travel industry and
that was poised to grow significantly.®®

Where voluntary merger regimes exist, there is no
obligation to notify the relevant competition authority
of the merger. However, authorities generally still have
a right to investigate mergers they become aware of.
Investigation may be warranted where the acquisition
of a MSME represents the removal of a maverick firm.
In some jurisdictions, a hybrid approach is taken. For
example, the Law on Business Competition of the
Lao People’s Democratic Republic exempts SMEs
from the requirement to lodge documentation, but
the competition authority must still be notified of the
combination. Some countries also place an emphasis
on MSME education in this area: South Africa, for
example, has issued guidelines that deal specifically
with the requirements for notification of small mergers.®®

When assessing a merger to determine its effect
on competition, some jurisdictions allow for
public interest factors to be taken into account.
In South Africa, the public interest test includes
an assessment of the impact of the merger on a
particular industrial sector or region; employment;
the ability of small businesses or firms controlled
by historically disadvantaged persons to become
competitive; and the ability of national industries
to compete internationally.®” Recent regulatory
reform in Indonesia has introduced additional
scope for assessment of mergers encompassing
consideration of “protection of small and medium
enterprises”.®®



The inherent characteristics of MSMEs are limited
market share, few financial resources, smaller
customer numbers, and restricted product and
market ranges. MSMEs also face unfair competition
from informal firms, particularly in developing
economies. These unique problems have led to a
growing awareness that competition law and policy
cannot always be uniformly applied internationally.
Additionally, some commentators have suggested
that competition frameworks and enforcement
need to take into account the differences between
large firms and MSMEs and adjust their processes
accordingly.®®

Competition law and policy is a complex area,
requiring an understanding of both law and
economics. In addition to the difficulties in
advocating laws to this group, its complexity
gives rise to real risks of MSMEs failing to properly
understand its application, even where a basic
awareness of the law exists. For example, a 2014
study in Malaysia revealed that only 27 per cent of
the MSMEs surveyed were aware of the competition
law; medium-sized businesses had more knowledge
(36 per cent), compared to small (27 per cent) and
micro (21 per cent).”® The Viet Nam Competition
Authority has also noted in some of its annual eports
that national levels of awareness of the law are low
and has previously identified improved awareness
as a priority action for the agency.”

For developing economies where competition law
and policy may be new, trade associations have a
pivotal role to play, both educating their MSMEs on
the existence of competition law and assisting with
compliance.” Yet many associations can themselves
also fall foul of the law because MSMEs can
unknowingly become part of cartels while participating
in trade association activity.

Although there is a risk of cartel-like behaviour
for unknowing or unsuspecting MSMEs, lawful
collaboration can result in improved access to
markets. Empirical research finds that horizontal
ties enable collective resource use as well as joint
product innovation™ and provide a means to
circumvent scale and infrastructure limitation.™
Likewise, vertical links can provide effective ways
of upgrading domestic enterprises, facilitating
the transfer of technology, knowledge and skills,

improving business and management practices,
and facilitating market access.” To maximise these
potential benefits, MSMEs need to be aware of the
mechanisms available under competition law to
exempt or authorise conduct.

Advocacy by business associations has a key role
to play. Although competition law and policy are
designed to protect competition in the market, and is
not usually focused on individual businesses, it can
indirectly assist MSMEs. Even where MSMEs are
aware of their legal rights, MSMEs may not report
conduct harming their performance due to the fear of
reprisal from their more powerful market counterparts
or damage to reputation with respect to providers
and consumers.”® When MSMEs want to pursue
their legal rights, there are significant impediments
to them doing so due to cost, time and information
asymmetry. The enforcement of competition law by
the Authority, it is an important steppingstone for
MSMEs to at first get acquainted with practices that
may have harmed their economic activity. However,
compensation for damages (redress) incurred for
business in general and MSMEs in particular does
not rest with the competition authority but Courts.
It is in this context, that business associations can
play an important role to ensure redress for the
batch of MSMEs in a particular industry/sector and
solve in turn the lack of incentive to seek redress
on an individual basis. By bundling together claims
and presenting a collective action on behalf of their
members associations facilitate access to justice
that would otherwise be costly and procedurally
cumbersome.

Redress for injured parties is not a concern of the
competition authorities.”” Individual firms are not
likely to be able to draw these macro issues to the
attention of competition authorities; it instead requires
businesses to have an association speaking on their
behalf.”

For agencies faced with the challenge of enforcing
competition law, there are a plethora of competing
priorities. Especially for young agencies (many
of whom exist in developing countries), the initial
task of understanding the meaning and scope of
their own competition laws and advocating for its
support amongst the many stakeholders can be all
consuming. The agencies must then take steps to



enforce the law across (normally) the three pillars of
competition law — agreements, unilateral conduct,
and mergers - while at the same time trying to
ensure that other government policies do not work
counter to the competition policy goals.

When competition authorities do engage, further
challenges arise in trying to engage with individuals
and collective groups (such as trade associations)
who may have limited knowledge and understanding
of competition law. Improved education would help
facilitate a mutual understanding of how competition
law could work to improve market access for
MSMEs.

Some agencies are now beginning to recognise this
problem and develop strategies to deal with it. There
is an evolving community of practice in different
parts of the world focussing on how to improve
engagement between competition authorities and
MSMEs. Agencies in Hong Kong (China), Mexico,
South Africa, Australia, the Philippines, Singapore,
and Malaysia regularly engage with, and/or prepare
publications or advocacy sessions targeted at, the
SME sector.” This exchange of information and
best practice ideas is designed to improve the level
of knowledge and awareness of competition law in
the MSME sector. Many more competition agencies
could benefit from these sorts of exchanges.

The informality aspect of MSMEs in developing
economies, is an area that needs more research linking
it to competition policy and law enforcement. Since
many of these businesses may not be registered, it
is difficult to apply competition regulations in their
operations. As mentioned in Chapter 2, it is difficult
to accurately measure the size of these businesses,
even if MSMEs account for the majority of firms in
most countries (95 per cent on average), and for
the vast majority of jobs®. In developing countries it
may amount to more than 60-70 per cent of formal
employment. In sub-Saharan Africa alone, that figure
rises to 80 per cent.?’

From a competition authority perspective, the
existence of an unknown informal market makes
access to market data and the complex task of
defining the market, identifying the market players,
and understanding market power even more complex.
This makes market analysis difficult, if not impossible.

Where the informal sector itself is infringing competition
law, it is unlikely that competition agencies will be in a
position to enforce the law against this group. Such
enterprises are hard to locate and prosecute. They are
often, in effect, outside the law.
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CHAPTER 4: IMPACT OF COVID-19 ON MARKET
ACCESS & COMPETITION LAW FOR MSMES

This chapter focuses on the potential impact of
COVID-19 on competition policy and market access
for MSMEs, especially those in developing countries.
For a contemporary wider overview of the global
economic and social impact of COVID-19, UNCTAD’s
recently published Trade and Development Report
2020 is recommended®,

4.1 OVERALL GLOBAL AND REGIONAL
IMPACTS OF COVID-19 ON MSMES

The ultimate impact of COVID-19 on the MSME sector
is not yet ascertainable as the pandemic continues,
with constant changes in circumstances, including

the rate of infection and patient recovery, and of policy
responses. One important barometer is the number
of business closures, which attempts to measure the
number of permanent and temporary exits from the
marketplace (temporary closures are typically caused
by lockdowns).

The estimated number of small firm closures across
the globe is not fully known and is likely to vary from
one country to another. However, as Table 4.1 shows,
these are already substantial, and at least some seem
to support early estimates at the start of the pandemic
that between a quarter and a third of all MSMEs could
close down permanently from the disruption.&

Table 4.1: Likely MSME Permanent and Temporary Closures
I T S TN

March to December 2020

LAC region 2.6 million SME/MSMEs®*

Brazil® - Individual Micro-Entrepreneurs (MEI) - 26,517 closures (A MEI's revenue is limited to
Brazil Real (R$) 81,000.00 per year; The entrepreneur cannot participate as a partner,
administrator, or owner of another company; Hire at most one employee, who receives
exclusively 1 (one) minimum wage or the salary floor of the professional category;

- Micro-enterprises (ME) - 259,982 closures (A ME can be a 1-person individual company or
a legal entity with the following characteristics: annual gross revenue of up to R$ 360,000
maximum of 19 employees if their activity is related to industry or 9 employees for
commerce and services;

- Small Enterprises (EPP) - 456.155 closures (An EPP is a company whose gross annual
revenue is greater than R$ 360,000 and equal to or less than R$ 3,600,000.00%

China 80% SME closed down in February; 18% from

February to May,*

Indonesia 49%38

Thailand 71%%

Lao People’s 41%%

Democratic

Republic

Philippines 61%"°

Ecuador 70% of businesses owned by respondents had closed operations and 30% had partially

closed operations

13% of tourism businesses closed %

Mexico 10,000 formal and 12,000 informal businesses closed down for good in April and May,

with 600,000 more companies at risk due to the pandemic %

Philippines® 76%

South Africa® 60% of all firms

United Kingdom®” | 24% of all firms 41%

India 47%%

Bangladesh 50%%°

United States 1/5 of small businesses closed down temporarily, 1/3 expects to close permanently within

2 months

Source: own compilation by authors
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Each country and region are experiencing its own
pattern. In Latin America, for example, ECLAC
estimates that the pandemic will force 2.7 million firms
out of business, leaving 8.5 million workers jobless.'??
Micro-enterprises are estimated to be the biggest
single group of closing firms, accounting for as
much as 96 per cent of all firm cessations. Most firm
closures appear to be occurring in the wholesale and
retail trade sectors, amongst hotels and restaurants,
real estate and related activities, social and personal
services, and small-scale manufacturing. These
sectors generate about a quarter of the region’s GDP
and absorb almost a third of the workforce.

A case in point is Chile, where the impact of COVID-19
on SMEs has been quite strong in terms of employment
level. 80 per cent of MSMEs have declared themselves
to have serious solvency problems because of
confinement and social distancing. It is not yet known
how many will survive, particularly in sectors such
as tourism and construction.®®

In Africa, the United Nations Economic Commission
for Africa and the International Economics Consulting
Limited (IEC Ltd) undertook an online survey among
MSMEs on the continent to assess the impact of

100%
90%
80%
70% 64%
60% 55%

50%

40% 309

30% 239
20% 14% 12%

10% o9,

0% =

1%

Total Micro

m Not affected Slightly affected

11%

Small

COVID-19. The results from the first-round survey
in April 2020 showed that African businesses had
being severely impacted by the crisis. Four-fifths of
the respondents indicated being significantly affected,
rating the effect as highly severe or severe. The principal
concern of MSMEs was surviving the COVID-19
crisis.’® The services sector appears to have been
hit by the crisis less severely than the goods sector,
with some data suggesting that services firms were
actually operating at higher capacity, and reporting
that they had been affected to a much smaller degree
by the disruption in the supply of raw materials and
inputs.'%

In a second-round survey undertaken in June-July
2020, ECA and IEC Ltd reported that cash flow was
stil the top challenge for micro-sized enterprises
(attesting of their difficulties to operate), while for other
company sizes it was either reduced opportunities to
meet new customers or drop in demand.' Challenges
in logistics and shipping of products were significantly
higher for businesses operating in the goods sector
than services, particularly for MSMEs (as opposed to
large-sized companies). Market distortions were felt by
the majority of respondents, with price fixing between

60%
51%
43%
38%
289 319
17% 16%
l 1% 2%
Medium Large
Moderately affected m Strongly affected

Note: Repondents were asked How have your busines operations been affected by the corona virus (COVID-19)" and How many

full time employees does the business have?”

Definitions: Microenterprises up to 4 employees; small firms, 5-19 employees; medium-sized firms, 20-99 employees; large firms,
100 or more employees. Data on 2170 businesses in 121 countries. Response rates vary across countries and regions

Source: ITC calculations based on ITC COVID-19 Bussiness Impact Survey. Data collected 21 April — 2 June 2020



competitors as the most recurrent issue. Market
allocation for sale of products and exclusive contracts
offered to competitors came as next important
distortions for companies operating in goods and
services, respectively. Surprisingly, less than one third
of respondents had raised concerns with government
agencies dealing with competition issues.'™ Nearly
half of the companies reported an intention to move
towards innovative solutions through collaboration/
partnerships. More MSMEs (50 per cent) than larger
companies (40 per cent) reported an intention to
cooperate in relation to innovation for MSMEs, probably
due to having less capacity to innovate on their own.

The ITC SME Competitiveness Outlook Report
2020 found that smaller companies tended to be
more strongly affected by COVID-19 than larger
companies.'®® (see Figure 4.1).

One important form of market access for many
manufacturing and production oriented MSMEs is
belonging to one or another global or regional supply
networks. While participation in global value chains
(GVCs) can bring many benefits to participating
MSMEs (including greater profits, higher turnover,
learning from international best practices, and transfer
of knowhow and technology), it also exposes them
to the dangers of economic dependence and power
imbalance in GVCs. These risks are compounded
during economic crises when large retailers and
producers cut back on their purchases. The smaller
the SMEs’ client base, the more at risk it is of losing
its business. Moreover, the cascading effects of falling
demand can very quickly travel to other suppliers
down the value chain, affecting many other MSMEs
directly or indirectly.

The pandemic has already resulted in global
disruptions to supply chains, trade, and travel across
borders. Some of the world’s largest exporters
and participants in global supply chains, such as
the European Union, the United States and China,
have restricted some or all of their cross-border
trade. The net effect has been a 7.5% reduction in
the value of global goods exported which declined
from around US$ 19.015 trillion in 2019 to US$
17.583 trillion in 2020. The global trade in services
declined even more markedly with a 20% decline
from approximately US$ 6.229 trillion in 2019 to
US$ 4.985 trillion in 2020.7%°

Global trade recovered somewhat in 2021 due to
COVID-19 pandemic worldwide mitigation measures
as well as a strong export performance of East
Asian economies, which experienced huge demand
for COVID-19 related products such as masks and
medical sanitary products. According to UNCTAD’s
Global Trade Update report released on 19 May 2021,
world trade’s recovery from the COVID-19 crisis hit a
record high in the first quarter of 2021, increasing by
10% over the same period last year."'° However, future
prospects for world trade remain precarious given the
uncertainty caused by new variants of COVID-19 virus
and prolonged effects of restricted business practices
and a rise in protectionist sentiment.

This trend could have major repercussions on many
MSMEs, both as exporters and as users of imported
inputs. According to the WTO,"" smaller firms in
the most affected industry sectors are relatively
more likely to export than larger firms, and hence
will bear more of the brunt of rising protectionism
in these sectors. Likely sectors include agriculture,
the automotive and furniture sectors, amongst
others. Importing firms in office equipment
suppliers, electronics, chemicals, petroleum, and
plastic sectors are also affected. However, the
global value of trade in goods UNCTAD updates
in the first quarter of 2021 reported higher levels
than pre Covid 19 period, especially for pandemic
related products which remained strong.''? Trade in
services remains substantially low.

MSMEs tend to depend on a limited number of
suppliers and are therefore more prone to supply
chain contagion. Many MSME participating in global
or regional supply chains are also likely to find it
difficult to rebuild connections once the pandemic
ends, as some former partners may have entered
new alliances with other larger, more stable firms. In
Africa, survey results indicated that African businesses
switched suppliers due to border closures and turned
mostly to national alternatives, rather than African or
non-African alternatives.'®

The pandemic has radically pushed the shift to “go
digital”. A recent survey published by UNCTAD
illustrates a greater shift to online shopping by
consumers in emerging economies than in developed
countries, with this shift anticipated to continue in the
post COVID-19 future:''s
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Embracing digitalization can make MSMEs more
resilient and more competitive, as well as facilitate their
access to international markets. However, the lack of
digital preparedness among many small businesses
has come into sharp focus during COVID-19. There
is growing evidence that MSMEs that cannot shift to
online delivery modes have faced greater hardships
and may be at higher risk of failure than their more
digitally savvy counterparts.'"”

When utilised effectively, digital tools can assist
many firms to improve their market access.
E-commerce can allow MSMEs to reach more
customers, including those in remote locations
and in foreign markets. It also makes it possible for
MSMEs to source inputs and supplies competitively
from a growing number of online retailers. IT-
enabled services can be used to reduce costs
by outsourcing non-essential services, and can
give MSMEs a global presence, allowing them to
compete directly into many more markets.

However, most MSMEs, and in particular many micro-
enterprises, have been slow at adopting information
and communication technology (ICT). The World
Bank Enterprise Surveys, for example, show that
only 23 per cent of micro-enterprises have a website,
whilst 85 per cent of large companies do.'®

MSMEs in developing countries face particular
challenges. The quality of IT infrastructure and
related services in these regions puts their firms at
a competitive disadvantage relative to firms based
in industrial countries, and in comparison, to larger
domestic companies which often have more online
resources. There can be uneven access to ICT
within the same country (i.e., last mile barriers),'"®
power supplies are often unreliable and expensive,
many managers and staff lack digital literacy, and
in some communities, there may be low levels of
consumer familiarity with online tools. Cybersecurity
is another concern, and MSMEs typically are less
well protected from online attacks than their larger
counterparts. The Economic Commission of Africa
survey revealed that revenues from e-commerce are
still only 14 per cent (for goods), largely due to only
half of businesses having internet connections, as
well as issues with logistics, transport, and payment
gateways.?°

To counter this, certain countries are working on
implementing strategies: Costa Rica, for instance, has
stated that its post crisis objective is to achieve digital
transformation through the creation of a business
innovation centre. Mexico, through its Competition
Authority (COFECE), launched a digital strategy that



explains how to increase understanding and analyse
capabilities of digital markets.

[t willbe important to increase human and technological
capacities and international collaboration in this
important area. Countries should aim to gain a
common understanding of the problems to be tackled
to facilitate entry to digital markets and develop the
tools to assist in solving these problems for MSMEs. 2!

MSMEs operated by entrepreneurs from vulnerable
groups, such as women, are being affected
disproportionately by market access problems.
The International Labour Organisation reports that
“globally, almost 510 million, or 40 per cent of all
employed women, work in hard-hit sectors,” including
accommodation and food services; wholesale and
retail trade; real estate, business, and administrative
activities; and manufacturing.'®

This has occurred because some industries have
been more affected by COVID-19 than others.
Obvious examples include travel and tourism-related
services that have declined as countries implement
travel restrictions and keep frontiers closed;!*
hospitality and accommodation; wholesale and
retail trade sectors; social and personal services;
and small-scale manufacturing. Disruption in these
sectors disproportionately affects women, with the
ITC SME Competitiveness Outlook showing that
64 per cent of women-led firms have been affected
compared with 52 per cent of men-led firms. 2

This is particularly concern in developing countries.
Many smaller firms in the services sector in these
regions are female-led or employ high proportions
of women and are particularly vulnerable to the
pandemic. In Africa, for example, women represent
an estimated 70-80 per cent per cent of all informal
traders, frequently across borders. The removal of
this source of income for women risks the reversal of
gainsinfemale empowerment.'?® These entrepreneurs
have been hard hit by lockdown measures, forcing
them to hold onto unsold goods — much of which is
ultimately wasted because of their perishable nature
— and the inability of some customers to now pay
for goods bought previously.'?” The informal sector
may also be expected to rise as a result of increased
unemployment resulting from COVID-19.

Thus, there is the risk of widescale feminization of
poverty as women bear the brunt of the ongoing

pandemic. This has the potential to obstruct the
United Nations SDGs, especially those related to
poverty alleviation (SDG 1) and gender equality (SDG
5). The pandemic has also intensified the vulnerability
of women by increasing the inequitable distribution of
unpaid work within households, and further reducing
the elasticity of women’s labour.

Under the current technical cooperation project, in
2021 UNCTAD organized training workshops for
women traders in border towns of Malawi, United
Republic of Tanzania, and Zambia to better equip
them to overcome the crisis.'?® The training activities
s focused on trade rules, traders’ rights and
obligations aiming to build entrepreneurial skills, in a
close link to Empretec, UNCTAD’s capacity-building
programme designed to promote entrepreneurial
potential.

The rapid spread of new digital technologies
has created significant economic opportunities
for entrepreneurs, but these are not automatic
for women across regions and continents, who
still face multiple obstacles to succeed as active
players in the digital economy. As MSMEs’
transition to digitalization and e-commerce is not
straightforward, pre-existing gender inequalities
such as gender bias, lower participation in decision-
making processes, limited digital skills, lack of trust,
and unequal access to funding, make it even more
difficult.

In response to these challenges, in 2019, UNCTAD
launched the eTrade for Women initiative'?® to
advance inclusive and sustainable economic growth
by empowering women entrepreneurs in the digital
economy, in line with SDG 5 and SDG 8. The
initiative provides critical support to women digital
entrepreneurs through four strategic action lines:
advocacy, capacity-building, community-building,
and policy dialogue. Its objective is to support women
entrepreneurs to thrive as business leaders, impact
their ecosystems by leveraging digital tools, and
emerge as influential voices in the public policy debate.

Furthermore, online trading, digital banking and
fintech technologies such as online or mobile wallets
are effectively “gender blind”: they allow many more
women to register their own businesses online, and
to open bank accounts and engage in online trade,
without the personal scrutiny of males. In effect, the
gender divide can be circumvented in some cases,
as ESCWA has noted. 0



Policymakers across the world have responded
swiftly with a panoply of measures to deal with the
pandemic, and its effects on lives and livelihoods.
While public health has been the topmost priority,
numerous measures have also been proposed to
support MSMEs. These include public measures to
support economic recovery, such as loans, state
guarantees, subsidies, and funding support to help
firms continue to trade; support to begin trading
online or expand their digital activities; and business
planning and strategic skills development. Despite
these efforts, the fall in per capita income resulting
from the crisis will severely impact a large part of the
economic policy interventions.'!

In large part, these measures have echoed
previous response to major economic shocks,

such as the 2008-09 financial crisis. In responding
to such crises, governments have attempted to
assist MSMEs through a combination of short-
term measures, such as shifting MSMEs’ demand
inwards (e.g., ‘buy local’ campaigns), meeting
their needs for liquidity (such as providing debt
waivers or loans), and by keeping workers on the
payroll (through wage support schemes). Similar
but larger-scale policy measures have been taken
by governments around the world in responding to
the economic fallout of COVID-19.

A summary of some of these measures is shown in
Table 4.2 below and indicates that the range and
number of measures implemented in each country
has varied significantly. Not all measures are shown
— for example, market access are absent from the
list. The relative effectiveness of measures in each
country has also not been measured.
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Table 4.2: MSME Policy Responses in Selected Countries'*

Labour Deferral Financial Instruments Structural Policies

Country

China v v v | vV v v | v v v v
Fiji v v v v

Indonesia v v

Malaysia v v

Thailand v v v v v

Viet Nam v v

- Cuope&CentralAsa
Georgia v v v v

Romania v v v v v

Russian Federation v | v v v

Serbia v v

Turkey v v v v v v v v v Vv v

Ukraine v v

~ latinAmerica&theCaribbean
Brazil v | v v v v

Colombia v | v v vV vV v

Costa Rica v v v v | v

Jamaica v v

Mexico Z v v

Peru v | v v v vV v v

~ MiddleEast&North Africa
Egypt v v v

Morocco v | v vV |V v v v

Tunisia v v v Vv v v v
S southAsa
Bangladesh o v v

India v v

Pakistan v

.~ subSaharanAftica
Botswana v

Kenya v

Mauritius v | v v v

Senegal v v

South Africa v v v

Uganda v v v v v | v v

21



While most governments have taken prompt measures
to address the health and economic impacts of the
pandemic, the scale, quality, effectiveness and,
sometimes, timing of response has varied from
country to country. Overall, it appears that the size
of stimulus packages, measured as a percentage of
GDP, is bigger in richer countries.®® Thus, MSMEs in
developed countries are likely to have received a higher
level of support than those in developing countries
— a fact that has implications for post-COVID-19
competition in international markets. While the ITC
survey suggests that governments’ policy responses
were largely consistent with the needs of the business
community, focused surveys from different regions
demonstrate some level of disappointments by
government’s response to the crisis. '

One factor limiting the ability of developing countries
to provide financial support to MSMEs is according to
a recent UNCTAD study their pre-existing high levels
of debt.’® This burden, which can be exacerbated by
depreciating currencies, has resulted in heavy servicing
costs that drain government budgets. Over half of the
countries in Africa, for example, had fiscal deficits in
excess of 3 per cent in 2019, and 22 countries had
debt-to-GDP ratios above the 60-per cent prudential
threshold recommended by the IMF.'3¢

Support to MSMEs has come not only from individual
countries. There have also been several initiatives by
international, multilateral, and regional organizations.
International support to business includes a mix of
financial aid, program funding, and policy-related
assistance. The International Finance Corporation, for
example, has proposed a $8 billion fast-track package
to support businesses and preserve jobs; some of this
funding will be for the benefit of MSMEs in developing
countries.™ The World Bank and the IMF are also
tracking the MSME policy support provided by
national governments. Some United Nations regional
commissions are doing the same at their respective
regional level. For example, the United Nations
Economic Commission for Africa is undertaking a
survey among SMEs to assess the effectiveness of
policy responses.

In many countries, the private sector has cooperated
with the government in observing lockdown measures
and ensuring orderly conduct of business while
enforcing social distancing and other sanitary rules.
Industry associations have played an important role in

educating member businesses about social distancing
and other infection-prevention tools. In Latin America
and the Caribbean, business chambers have called
on their members to participate in national solidarity
campaigns to help mitigate the health effects of the
crisis by providing medical equipment to hospitals,
and food and sanitary products to vulnerable groups.
Larger private firms have also assisted MSMEs — for
example, commercial banks in Africa have attempted
to meet a significant part of MSMEs’ need for
liquidity and have often responded more quickly than
government agencies to small firm needs. In Egypt,
an initiative funded by the Central Bank of Egypt
was designed to support entrepreneurs including
in the promotion of their products via e-commerce
channels.'®

The changed market environment, together
with government policy responses, raises some
competition law issues that competition authorities
and policymakers around the world have been
grappling with. Some of these (e.g., dominance in
digital markets) existed prior to the pandemic but have
been exacerbated by recent events. Others have
been brought into focus by government responses
(e.g., financial aid packages). These problems are not
unigue to developed countries but are also in a number
of developing countries such the Philippines,° Egypt,
Kenya, Nigeria, South Africa, Tunisia,'“° Peru, Haiti, and
El Salvador.™' The successes or failures of businesses
during the period also raises varying competition
issues, from price gouging to a likely increase in the
number of mergers, to cooperation between players
who would be otherwise competitive. Competition
authorities have a key role in monitoring behaviour to
ensure that the economic recovery can take place on
a level playing field.

Access to digital platforms is vital for the diversification
of MSMEs and has become vital for competition
during (and after) the pandemic. The increasing
reliance on digitalisation raises competition concerns
in different facets. Enforcement of existing laws may
be problematic because conventional measures of
market power based on firm size may not reflect the true
nature of online competition. In an online environment,
it is possible for a firm with few assets (i.e., ‘small’ in
the traditional sense) to have a large customer base.
Some digital providers have also instituted policies that
restrict the freedom of participating business to also



deal with competitors, or which institute unreasonable
fees and conditions.#

Thereis a danger that some of the support mechanisms
provided may distort markets, limit market access
for some firms, and reduce the competition
dynamic where those support mechanisms are not
offered on an equivalent basis. State aid issues
typically arise where a government gives a benefit
to a specific company or certain industries, but not
others. For example, during the 2008 financial crisis,
China offered favourable lending to state-owned
enterprises that continued to operate with losses.'*®
The European Union regulates state aid that distorts
competition under the Treaty on the Functioning of
the European Union. In response to the pandemic,
the European Commission issued a Communication
on the “Temporary Framework for State Aid Measures
to Support the Economic in the Current COVID-19
Outbreak,” which sets out how its state aid rules
are to be applied during the pandemic'#*. Support
mechanisms designed to assist MSMEs have already
been approved under the Temporary Framework.'#®
Similar assistance in the form of grants and subsidies
has also been provided in developing countries
(see Table 4.2 above). In Myanmar, for example, the
government created a COVID-19 fund and Economic
Relief Plan (CERP), which includes measures to offer
relief to businesses. Whether support of this nature
will distort competition will depend on factors such
as the “amounts of aid involved, its objective, type of
measures, and recipients — for example, the size and
sector of beneficiaries”.’*® Where there is no formal
state aid regime, consideration will need to be given
to ways in which government can ensure the funding
is provided in a non-discriminatory way.'#

It is likely that competition policy and law will have
an increased role to play in ensuring a level playing
field. At least one competition authority has publicly
noted that some government stimulus measures,
for example, may lead to the favouring of particular
firms and industry sectors which receive more aid
than others.™® Competitive neutrality may also be
compromised.

Another issue is price gouging, the practice of
increasing prices of goods or services to a level
that is considered unfair or unreasonable. Although
some competition laws do prevent price gouging
(usually in the form of a prohibition against exploitative
abuse of dominance), many competition authorities
have historically shied away from enforcing those

provisions due to difficulties in ascertaining what is
fair and reasonable. In other jurisdictions, price control
legislation addresses this issue.'*® In the context of
COVID-19, the question of price gouging has arisen
for high demand goods (food; health and safety
goods, such as personal protection equipment’®®) and
services UNCTAD has called for firm action to protect
consumers in these times. '’

With the challenges facing many industries, the
pandemic is also likely to give rise to an increasing
number of mergers and acquisitions. Competition
authorities may be faced with difficult policy decisions
regarding whether changes to the ‘normal’ tests for
assessing mergers and acquisitions and more lenient
application of the failing firm defence will be required.
In addition, the need for businesses to cooperate to
ensure that the supply of essential goods and services
can be maintained, has risen during the pandemic.
Cooperation between entities that would otherwise
compete gives rise to obvious competition issues.

These issues are not unique to any one jurisdiction
or region, and joint and coordinated actions between
competition authorities and policymakers across
regions will be needed to ensure the appropriate
competition policy responses to both protect the
competitive market and tackle cross-border anti-
competitive practices.’™ Some competition scholars
have called on competition authorities in developed
countries not to support a nationalistic approach,
as to do so will create an even greater divide with
developing countries.'?

Competition authorities have responded to COVID-19
by introducing changes to the way in which they
administer and enforce their laws, the exemptions they
grant, and to the activities which they authorise. These
responses are discussed in further detail in Chapter 5.

These measures can often work to assist MSMEs but
are not without potential drawbacks. Market access
for MSMEs can also be potentially limited under some
of these competition-related measures. For example,
collaborative arrangements between large firms can
ensure the free flow of important public goods like
health care products, but at the same time reduce the
capacity of other firms to enter or compete in such
markets. So-called ‘crisis cartels’ — agreements
among competitors to restrict production to improve
profitability and avoid exit during a crisis — can arise



and cause much harm to MSMEs, which may have
neither the resources nor the networks to fight back.

However, such collaborations also have some
potential to benefit MSMEs. The Brazilian competition
authority, CADE, authorised an agreement between
large manufacturers of fast-moving consumer goods
(including Coca-Cola, Nestle and PepsiCo) in relation
to a project designed to assist small retailers in the
sector to recover.'™ The argument of the companies
was that, given the deep effects of the crisis, isolated
actions would not have the capacity to produce
effective results and on the scale required to assist
the small retail outlets to resume their activities.
The CADE court, unanimously, recognized that the
companies had adopted the antitrust risk prevention
protocols, safeguarded their prerogative to review their
position at any time, and recognized that among the
companies there was concern about the restoration of
competitiveness and normality in the sector.'®

Market concentration may also increase when
regulators approve emergency rescue mergers - the
taking over of firms on the verge of bankruptcy by
more powerful firms on the ground of the ‘failing firm
defence.” CADE noted that the pandemic sparked an
important discussion on the possibility of the authority
recognizing failing firm defence transactions. In certain
situations, it may be less damaging for a company in
crisis to merge with or be taken over by its competitor,
thereby  ensuring job retention, tax collection, and
consumer and creditor satisfaction.

The ability of existing competition laws to address
the competition issues arising in the digital economy
was being considered around the world prior to the

pandemic. Its significance is now heightened. For
example, in Latin America, the question of whether the
existing competition legislation needs to be adjusted,
or whether it can be combined with specific regulations
to address the concerns, is still being discussed. As
this is a global issue, a global response is likely.'*®

As countries prepare for the recovery from the
pandemic, competition authorities will have a unique
opportunity to influence the design and implementation
of recovery aid packages, which are already being
prepared by governments with considerable public
funds. They will be able to influence that decisions are
pro-competitive and that they consider all sectors of the
economy. As part of this role, competition authorities
must ensure that support funding provided does not
distort competition, particularly in jurisdictions that do
not have a regime for regulating and/or monitoring the
allocation of such aid.

As noted at the recent UNCTAD/ECLAC joint event,
competition policy is essential for the maintenance
of employment, and the repositioning of the
competition of companies as part of industrial policy
post COVID-19. However, this is only possible with
the creation of strong institutions that accompany
industrial and competition policy.'s” Whatever policy
choices are adopted, ensuring that a competitive
market exists is essential for effective COVID-19
recovery — too few players post COVID-19 will result
in increases in concentration and the consequentially
for increased anti-competitive conduct. Cooperation
during the pandemic must not be allowed to continue
for longer than necessary so as to ensure that some
competitive rivalry can be maintained.



This chapter identifies the broad global trends that are
affecting MSMEs, insofar as these relate to competition
issues and market access matters in the COVID-19
era. The chapter draws together and synthesises the
individual elements which have been noted in previous
chapters, and then identifies some possible responses
for policy makers. Many of the suggestions form the
recommendations provided in Chapter 6.

As time has passed and the impact of COVID-19
has played out around the world, some identifiable
economic patterns and trends are emerging in the
MSME sector. These are likely to continue into the era
of tentative post COVID-19 recovery:

1. Many governments are propping up existing
firms as a policy priority.

2. Substantially more co-ordinated (and
potentially ~ anti-competitive)  economic
activity is being approved by competition
agencies.

3. Market access is being reduced by inter-
and intra-national restrictions on both
people and on the movement of goods and
services.

4. MSMEs are moving to digital tools quickly
wherever possible.

5. Competition regulators and MSME policy
agencies are now engaging directly with
MSME representative groups; and

6. The role of firms in the informal sector is
being addressed by some governments, but
not all.

Concern has repeatedly been expressed that
COVID-19 will lead to a long-term decline in the
number of trading businesses, and as a result will also
induce large-scale unemployment. To address these
issues, governments have rolled out a number of
measures to assist businesses; these in turn have had
an impact on both competition dynamics and market
access. The support measures generally fall into three
broad categories: direct financial support, debt-based
support, and advisory support.

Direct financial support has taken the form of grants,
rental subsidies, partial payment of employee wages,
and has been a common policy response, found
throughout much of the world. For example, in Chile,
a salary guarantee has been provided for those who
cannot attend work, together with bond payments for
those without formal work, affected MSMEs and those
in the informal sector. In Cambodia, the government
has committed to meeting two-thirds of the minimum
wage paid by firms in the local garment sector.

However, there is a marked contrast between
different parts of the globe. According to the World
Bank, only eight nations in Africa (Cabo Verde, South
Africa, Morocco, Egypt, Algeria, Botswana, Namibia,
and Mauritius) have offered any kind of employment
support and, where it has been offered, it has been
subject to restrictions. For example, in Mauritius, the
scheme relates to a payment of 50 per cent of salary
for one month only; in Botswana, the payment is only
available to registered businesses; while in Namibia it
extends to the self-employed but only where registered
to pay tax.

Asecond category of assistance has been the provision
of debt-based support, including loans and deferrals
of payments (such as tax) owing to government. Tax
deferral is a commonly employed mechanism. Many
of the Latin American, African, and Asian nations
providing MSME support are offering some form of
tax relief (whether by way of delayed payment, as has
occurred in nations such as Mexico, South Africa,
and Malaysia) or expedited tax reimbursements (e.g.,
Guatemala and Indonesia). Relief measures directed
at existing or new loans are generally available. Many
countries are offering delayed repayments (e.g., Brazil,
Mexico, and Thailand), while in Kenya this is the only
assistance offered to MSMEs. In some nations (such
as Brazil, Chile, and Argentina), governments have
offered credit guarantee schemes to enable firms to
secure more private debt financing from banks and
other lending institutions.

Many governments are also making money available
to loan to SMEs (e.g., Argentina, Chile, and Viet Nam)
although access to funds is sometimes linked to
certain sectors. In El Salvador, money is available for
use in sectors such as agriculture, tourism, transport,
communications. A COVID-19 Fund has been



established in Myanmar to provide loans to businesses
in the apparel, hospitality, and tourism sectors, as well
as MSMEs owned by Myanmar nationals. Argentina
has imposed mandatory obligations on its banks to
loan to MSMEs at a rate less than inflation.

Government support of this kind (financial or debt-
based) raises competition issues in the form of state
aid. Although state aid that distorts competition
in the market is prohibited under the Treaty on the
Functioning of the European Union (Article 107), not
all jurisdictions have express legislative provisions
dealing with this issue. The burden of ensuring that
a level playing field is retained may fall to competition
regulators, subject to having the appropriate legislative
mandate.

A third form of assistance has been the provision of
advice, mentoring and counselling services to help
managers develop strategies to deal with the effects
of COVID-19. This is less well promoted and used, but
nevertheless is found in countries such as China (where
advice is provided to SMEs to better utilise online tools,
thereby accelerating digital transformation) and Costa
Rica (where businesses are being offered support for
development services to assist in a return to economic
activity).

These policy responses are welcome but have
limitations and potential problems for the MSME
sector.

Direct financial grants are a useful form of practical
assistance but are usually limited in size and nature
since public funds for such measures are finite. This
support has usually only been provided as a short-
term, stop-gap measure to help businesses survive
the very worst point of the pandemic. But since
COVID-19 has shown itself to be a pandemic that is
likely to last for an extended period of time, these “tide
over” tools may not be enough to keep businesses
afloat in the medium to long term.

Accessto debt financing is also sometimes problematic
for MSMEs. It is often contingent upon applicant
businesses having a solid, long-term financial record,
which biases lenders to support larger enterprises
with substantial market share and proven reserves.
Debt financing also has the drawback of deferring (not
removing) the need to repay, which MSME operators
on marginal incomes may be unwilling to sign up to;
few entrepreneurs wish to incur a long-term legacy of
debt which they may not ultimately be able to repay.

Finally, these measures are usually only geared towards
existing businesses; new and nascent businesses are
often ineligible for funding. As a result, government
support to businesses often flows to larger firms, not
smaller ones, in the name of promptly re-activating the
economy once COVID-19 has passed.

Although many jurisdictions have expressly adopted
measures directed at the self-employed and informal
sectors, there are limitations to this support. Often it is
restricted to one-off payments, which can have limited
effectiveness. For example, Argentina has offered a
single payment to informal self-employed workers to
assist with expenses during quarantine; Malaysia has
provided a once-only payment to e-hailing drivers.
In some other countries, self-employed persons and
micro-businesses are excluded from such schemes,
as are enterprises in the informal sector. This often
occurs because support is only extended to formally
registered enterprises, fails to regard self-employment
as a form of business activity, or imposes turnover or
employee number threshold hurdles before a firm can
qualify for assistance.

These measures also impacted competition. Easier
access to credit, debt moratoriums, and other forms
of financial support have led to many businesses
remaining operative even when they are no longer
viable. These so-called “zombie” businesses remain
actively trading in the market. Whilst this has helped
preserve jobs, it also has other, more negative,
consequences for market competition and access.
As The Economist has noted, “zombification” leads to
markets which are less-contested, poorer services for
consumers, and blocks the entry into the market of
new, more efficiently run small firms. %

These “tide over” and stimulus measures can also
lead to a business environment in which existing
large-scale enterprises are more likely to receive
support than smaller or new rivals. This does not
occur because policymakers deliberately set out to
support large firms at the expense of smaller ones.
Rather it happens because policymakers are often
unfamiliar with the true size of the informal and formal
MSME sector, how it operates, the characteristics
of such firms. Alternatively, policymakers are often
unaware that most MSMEs are founded using
owner’s capital and operate on thin margins, and often
have an aversion to increasing their debt load. This
provision of stimulus to some but not all firms may
have a chilling effect on competition. As the chairman
of the Philippine Competition Commission, Arsenio
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Balisacan, noted in July 2020, stimulus packages
and policy initiatives can often interfere with fair and
healthy market competition.'®

In addition, MSMEs may be less aware of the
support that is available from their government. A
significant body of pre-existing academic research

has consistently shown that MSMEs are less likely
to be aware of government support programs, '¢2and
recent research conducted by the International
Trade Centre across the globe shows that this
continues to be the case in the COVID-19 period
(see Figure 5.1).

Figure 5.1: MSME Access To Government Information's?
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Source: ITC calculations based on ITC COVID-19 Business Impact Survey. Data collected from 21 April — 2 June 2020

TREND #2: APPROVAL OF CO-ORDINATED
ECONOMIC ACTIVITY

Existing enterprises in several industries have been
given implicit and explicit endorsement by competition
authorities in many countries to engage in potentially
anti-competitive behaviour. Price fixing agreements,
sharing of information and collaborative production
or distribution are some of the many ways in which
this is taking place. Necessary formal authorisations
and other oversight processes are also being sped
up in some nations. For example, the ACCC has
utilised its interim authorisation process and reviewed
applications within days. This is a process that would
normally take one to two months pre-COVID.

Approvals have commonly been given where co-
operation is needed to ensure the supply of essential
goodsandservices (suchasinhealthcare, food supplies
and energy), or where lockdowns threaten the viability
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of existing supply chains and the ability to provide
basic required services to a population. Competition
agencies have been quick to recognise that consumer
interests (which is frequently the common overriding
policy objective of competition law) may be best
served during the pandemic by partial relaxation of
competition rules. This relaxation of competition rules
needs to be balanced against the need for ongoing
enforcement, an issue which has been highlighted
by various international organisations, including
UNCTAD, OECD, ICN and ASEAN.'®*Competition
authorities around the world have responded with
various approaches driven largely by the enforcement
tools and resources available to them.

Some examples of these include:

Published guidance on acceptable collaborations.
Several competition agencies have issued explicit
guidelines as to when such collaboration will



(or will not) be provided. For example, in April
2020, the European Commission make public a
Temporary Framework'®® which outlined the types
of collaborations that would not be an enforcement
priority, provided such collaboration measures
were primarily focused on improving supply of
particular products. The Competition and Consumer
Commission of Singapore in July 2020 published a
Guidance Note which confirmed that the CCCS “will
not generally investigate collaborations” provided
certain conditions were met.'® Likewise, the Brazilian
Competition Authority (CADE) published a Provisional
Informative Note on collaboration amongst companies
in June 2020."%" The Competition Commission of India
has published an Advisory to Businesses in Time of
Covid-19 acknowledging that businesses may need
to coordinate activities (such as sharing information
on stock levels, sharing distribution networks and
infrastructure, transport logistics, R&D) to ensure
continuity of supply and fair distribution. The CCI
notes that there are provisions in the competition law
that allow this type of coordination where it leads to
efficiencies.c®

Informal guidance for businesses on proposed
collaborations.  In addition to its guidance on
enforcement priorities, the European Commission
has renewed its practice of offering ad hoc
‘comfort letters’ to businesses that wish to obtain
legal certainty regarding proposed collaborative
arrangements.  Similarly, the United States Federal
Trade Commission and Department of Justice have
issued a joint statement'®® confirming their intention to
provide ‘expeditious guidance’ on whether proposed
collaborations comply with federal antitrust laws
within 7 days of receiving all relevant information; this
is designed to ensure that businesses can respond
rapidly to the pandemic. The statement also outlines
collaborations that are unlikely to give rise to antitrust
concerns.

Statutory exclusions for certain sectors. The United
Kingdom government'™® has passed legislation to
relax its competition rules on the grounds of public
policy to facilitate a response to COVID-19."" To
date, exclusions have been granted in relation to the
supply of groceries, dairy products, health services
and transport (maritime crossings).'”?

Authorisations for specified agreements. The Australian
Competition and Consumer Commission has used
its authorisation power (which allows the ACCC to
approve agreements or conduct where the potential

benefit to consumers outweighs anti-competitive
harm) to permit almost thirty different collaborations
needed to ensure continuity of supply to consumers.
The ACCC also has exercised its power to issue
interim authorisations, thereby allowing it to respond
within days of receiving a request.'”

Wider communications. Some competition agencies
have been proactive in providing information to MSMEs
and other stakeholders regarding their approach to
COVID-19. For example, the Philippine Competition
Commission has published a FAQs as part of its
COVID-19 resources.'™ To improve accessibility and
outreach, the PCC has been publishing extracts from
the FAQs regularly on its Facebook page. Likewise,
the Fiji Competition and Consumer Commission has
issued regular statements on its position in relation to
COVID-19. For example, as early as 17 March 2020,
the FCCC issued a statement warning against the
raising of prices during the Coronavirus emergency.'”®
More generally, the ACCC operates a Small Business
Information Network of several thousand Australian
MSME subscribers who it emails regularly with
information on relevant issues as well as its Small
Business and Franchising Consultative Committee.
This Committee has been utilised during the pandemic
to get messages to, and receive information from, the
Australian MSME community.

This development poses both opportunities and
challenges to MSMEs. Collaborative behaviour
between well-established existing market players
tends to be approved when the entities in question are
large domestic and/or multi-national corporations.
These organisations have greater capacity to
influence decision-makers, and their dominance
of supply chains exerts an additional pressure on
regulators to wave such behaviour through. When
this occurs, the anti-competitive detriment may be
overlooked or discounted. These larger firms then
tend to reinforce their market dominance and, as a
result, may exclude small rival firms from effectively
competing.

The “fast track” approvals can also impact on the
ability of smaller firms to maintain access to their
existing markets and clients. When preferential inter-
company arrangements are given legal standing,
other competing firms suddenly find themselves in a
much weaker position than would otherwise be the
case. They may have reduced access to inputs and
to consumers. To reduce the risk of excluding smaller



players, competition agencies need to consider the
impact on MSMEs in the same market. This was
recently the case in Australia, where an authorisation
granted by the ACCC to the large grocery retailers
to coordinate activity so as to “ensure supply and
fair and equitable distribution of retail products to
Australian consumers” was also extended to other,
smaller grocery retailers that wished to gain the
same protection; these smaller firms did not need
to undertake a lengthy approval process, but simply
needed to inform the agency of their desire to be
covered by the authorisation.'”®

Whilst in theory MSMEs may also be able to come
together and seek collective approvals for similar
behaviour, this is usually constrained by their limited
legal and regulatory resources. Some MSMEs use
their local representative business association (such
as their sectoral industry body or local business
chamber'”") for assistance, but in many cases these
associations themselves do not have a good working
knowledge of competition law and how to apply for
regulatory approval. Helping upskill associations, by
educating them in how and when MSMEs can work
together, is a simple yet effective way to help remedy
this problem.

Lockdowns involving the restricted movement of
individuals have become a hallmark feature of public
policy responses to COVID-19 around the world.
Designed to contain or limit the spread of the virus,
they typically involve substantial limitations on ordinary
daily life and commercial activity. So widespread
have lockdowns become that only a small number
of isolated, COVID-19-free island economies (such
as several Pacific states) have been able to avoid
these measures at all. Lockdown measures affected
many jurisdictions in various degrees. In Africa, the
constrained linkages with the global value chains,
coupled with falling demand and commodity prices
contributed to low levels especially in fuel and
horticulture exports.'™®

At its mildest, this may involve little more than a
small measure of restrictions on activity, such as
a requirement to practice social distancing and
enhanced hygiene practices in public. This has been
the case in Sweden, which adopted an approach
designed to engender national “herd immunity,” but
this strategy has been heavily criticised.'™

At its most extreme, however, lockdowns can involve
the near-total cessation of free movement outside
residential households for most of the population
over many weeks, with rare exceptions being given
only to a small workforce primarily operating essential
services (such as infrastructure, government,
healthcare, policing, and the like). This “hard line”
approach has seen many millions of people confined
to their homes over several months, with residents
only able to move outside for a few limited reasons.
This has occurred throughout the world with very few
exceptions (e.g., Sweden, Brazil, and parts of the
United States). Lockdowns have been enforced in
different ways: in some parts of the world these have
included a prohibition on leaving the house even for
exercise (The Philippines), through to being allowed
out for a limited time (such as one hour per day in
the United Kingdom). In El Salvador, only one family
member could leave the house to purchase essential
items, ®while in Chile, a 5-year prison sentence could
be imposed on those breaking quarantine and curfew
rules. 8!

These steps have had the biggest single impact
on market access for MSMEs. Many firms in non-
essential industries have simply been ordered to cease
trading during lockdown. Without the free movement
of people, consumers have become sharply restricted
in what they can buy, when and where. Business
operators are also limited in their ability to sell to their
customers. Some goods and services are no longer
able to be transported or delivered at all, whilst many
others continue to do so at sharply reduced speeds
and in lesser quantities.

Small-scale retail trade has been especially badly
hit by this restriction, as small business operators
typically have been stopped from accessing much of
their customer (market) base. Other industry sectors
with many MSMEs have also felt similar pains, such as
professional services and small-scale manufacturing.
Many small enterprises are at risk of failure when sales
revenue collapses, given the thin margins on which
most MSMEs trade, their very limited financial reserves
(if any), and their limited access to debt financing.

This is the single greatest threat to the continued
economic viability of much of the entire MSME sector
—s0 much so that at least one observer has suggested
that COVID-19 has the potential to become a mass
“extinction event”'® that may wipe out much of the
existing MSME population globally. It is still too early to
determine if this will be the case, as official counts of



MSMEs in most countries are usually not collected in
real time but lag by many months or years. However,
anecdotal evidence in many nations suggests that it is
a very real possibility.

Ideally, this issue could be resolved by the removal of
lockdowns. In practice, however, lockdowns appear
likely to remain a major policy tool for containing
outbreaks into the foreseeable future. The problem
is further compounded by the fact that a country
may experience several unpredictable waves of
lockdowns. The virus has shown itself capable of
re-appearing suddenly and unexpectedly again in
countries that have previously contained it (such as
New Zealand and in parts of Europe), which has led to
further periods of lockdown.

One way in which policymakers can mitigate the effect
of lockdowns on MSMEs is to encourage smaller
firms to move online. This can allow them to reach
new groups of potential customers, operate direct
sales and delivery services to existing customers,
and develop alternate access to markets. Many firms
have quickly embraced this option, such as those
in the food delivery, personal entertainment, and
clothing sectors.

This measure, however, will not help every business.
Many firms offer goods or services that are based on
close physical contact and a localised geographic
catchment, such as the numerous informal sector
retail vendors found across much of the developing
world. In many economies, consumers have limited
online access, which means the potential digital
reach of an MSME to its local market may be small.
These limitations have also been recognised in a
recent OECD policy note, which found that “across
non-OECD countries, jobs may be less readily
carried out remotely, whether because they are
in sectors which require physical presence or for
other reasons (such as access to infrastructure or
skills)”. 83

Another step will be for policymakers to develop a
deeper understanding of the nature of MSMEs (which
will allow them to better take the needs of small firms
into account when developing lockdown rules in
their country), and to engage more comprehensively
with business representative associations before
instituting lockdowns. Critical lockdown information,
such as lockdown commencement dates, access to
suppliers, enforcement mechanisms and a range of

other issues are all matters for which most MSMEs
will need guidance from government.

A third policy response is to accept the unfortunate
fact that many firms may close, and to make this
process as simple and low-cost as possible.
Policymakers need to provide clear avenues for
the owners and employees of such enterprises to
promptly access social services when their business
income is lost. The process of deregistration and
closure should be straightforward and easy. Several
countries, such as Australia, have relaxed their
corporate laws to temporarily allow firms under
some circumstances to continue trading whilst
technically insolvent. In addition, policies to re-skill
these owners and employees should be introduced
urgently, so as to allow them to re-enter the
workforce promptly.

Also important will be the need for governments to
retain a nation’s entrepreneurial culture. Preserving
the desire to start a new business will be important.
If large swathes of businesses are being wiped out,
new ones will eventually have to be created to take
their place. Policymakers should therefore seek to
develop “relaunch” programs that can commence
now and/or when the pandemic passes, and which
will allow entrepreneurs to once again enter the
market as quickly as possible. Although there are
many policy measures designed to increase support
to existing MSMEs,'® consideration should also be
given to extending these to include new start-ups.
Several developed economy countries (such as
France, Germany, and the United Kingdom) have
already announced measures specifically targeted
at supporting prospective future start-ups.'®

One clearly evident trend amongst MSMEs globally
has been the large-scale movement of trading
activity to an online environment. Whether it be
through webpages, social media, chat functions, or
a combination of these, many businesses are now
using these communication tools to sell products
and services.

As discussed above, this is being driven by
lockdowns and restrictions on movement, which
limits both businesses and consumers in their abilities
to undertake traditional, physical purchases. Whilst
many small firms may already have had some form of
digital presence,®declining sales and revenue has
now led many more MSMEs to embrace digital tools



on a far greater scale than has previously been the
case.'®”

A variety of different approaches are being used.
In some cases, small firms are creating or re-
engineering websites to make them more attractive,
and to permit direct purchases by consumers for
the first time. Some are by-passing conventional
websites altogether and selling directly through
various social media platforms. In the Philippines,
use of the ‘online marketplace’ has increased
dramatically — partly because the group chat feature
of instant messaging and social-media platforms
allows MSMEs to conduct much of their business on
their smartphones.'® Yet other MSMEs are using the
avenues provided by mass-scale aggregate platform
providers such as eBay, Amazon, and the like as their
primary sales tool. Some governments are actively
supporting this. China, for example, is encouraging
platform businesses to lower entry fees. However,
the success of these shifts may depend, to an extent,
on the competitiveness of the logistics or transport
sectors in the relevant markets. Results of the United
Nations Economic Commission for Africa’s business
survey undertaken in July 2020 revealed that 58 per
cent of the businesses found challenges in relation to
shipping and logistics of products, compared to only
30 per cent for services.'®

This movement has had a number of positive
effects for MSMEs — principally in terms of allowing
them to continue to trade, and sometimes to
expand their market access into new regions.
Online trading has been a major enabler of access
to new and existing customer markets for small-
scale entrepreneurs.

However, in many developing economies, access
to the digital marketplace is constrained by a lack
of suitable communication infrastructure.' Poor
access to the internet and limited wi-fi capacity, as
well as older telecommunication technology, can
make it difficult for MSMEs to develop a presence
and to trade. This is a significant issue in Africa
where, in 2017, only 7 per cent of households had
subscribed to high-speed internet services™' and,
to a lesser extent, Latin America, where only two-
thirds of the population have internet access (with
a significant digital divide issue).'®> UNCTAD data
indicates that only one in five people in the world’s
least developed countries have internet access
and less than 5 per cent of people in developing
countries buy goods online.'®

More widespread, though, is a lack of relevant skills and
knowledge amongst small business employees and
owners. Limited understanding of how digital platforms
work, low levels of participation in social media for
business purposes, and few skills in constructing and
maintaining websites can all constrain the capacity of
MSMEs to go online. There is a clear need to provide
widespread, simple, and practical training in this area.
According to UNCTAD'’s Entrepreneurship Framework
(EPF), digital technologies offer opportunities to reach
customers across the world with ever-decreasing
costs while enabling entrepreneurs to customize
global products and services to cater to local markets.
For instance, 17% of SMEs have started or increased
online business activity during the pandemic as
opposed to 24% on large enterprises.'®* Before the
pandemic, the gap between small and large firms in
terms of having their own website was on average
more than twofold, while this gap was much less
pronounced among developed economies.'®® Without
it, many MSMEs will continue to be effectively denied
market access. Some nations are already tackling
this problem. China, for example, has adopted various
policies to encourage MSMEs to use online tools
for remote working, help them.'® In the Philippines,
Congress is proposing a bill with a range of measures
designed to stimulate the economy and promote
business continuity, including acceleration of online
commerce.' In Bahrain, the Ministry of Industry,
Commerce and Tourism has launched an e-platform
aimed at supporting small firms to expand their,'®®
whilst Enterprise Georgia also has several schemes to
build the digital skills of owner-operators.'®

A final potentially problematic area relates to equal
access to digital trading. Existing larger firms often
have the capacity to gain access to the online
environment in a way that smaller businesses do
not. For example, larger businesses may employ
a strategy of securing multiple URLs and search
engine optimization so as to prevent access by
other businesses - a strategy that is not illegal but is
unlikely to be available to small business without the
financial resources or time to carry out this activity.

Several platform providers have also been accused of
employing allegedly anti-competitive practices which
injure smaller firms.2® For example, the European
Commission fined Google EUR 2.42 billion in 2017 for
abusing its dominant position by allegedly preferring
its’ own comparison-shopping site on its search
engine. The appeal by Google is awaiting judgment



from the General Court.?°" In Australia in 2016, the
online travel agent giants Expedia and Booking.com
agreed to amend their standard contract terms, which
had required that accommodation providers always
offer them the lowest price and best availability.
This prevented better deals being offered directly to
consumers or other competitors.?®? Large platforms
may also have access to considerable proprietorial
databases which give them an advantage over
smaller rivals or have accrued advantages from
economies of scale that preclude MSMEs.

An encouraging trend amongst many competition
authorities and SMEs and other public bodies has
been a degree of increased interaction with the
various business representative organisations that
speak on behalf of the MSME sector. A variety of
different government bodies are now seeking to
communicate with the business community as they
develop interim measures to assist firm survival
during the pandemic, and in planning for post
COVID-19 recovery.

For example, the Philippines Competition
Commission has conducted numerous webinars
between March and August 2020, at least two of
which were targeted directly at educating industry
associations, individual MSMEs and cooperatives on
their rights under competition law in the Philippines.
This has been provided in recognition of ‘the market
disruptions impacting small and medium businesses
amid the pandemic’.?® Likewise, competition
agencies in countries such as Singapore, Australia
and the United Kingdom regularly consult with
industry associations as part of their advocacy work
and recognise that ongoing consultation will be
important in the post-pandemic era.

However, numerous other agencies are not fully
familiar with MSMEs and their industry associations.
Staff and commissioners of most competition
agencies and other like regulatory bodies traditionally
have come from a professional background in the law,
economics and/or public services. Few of them have
had direct experience of what it is like to operate a
small firm, and have little knowledge of the real-world
constraints, problems, and issues that MSMEs must
face on a daily basis.

Many also do not understand the different types of
business representative bodies, how they work, and
who they do (or do not) represent.?%* For example,
there are a wide variety of different organisations
which exist in most countries to represent the needs
and concerns of the private sector. These typically
include business chambers (which usually represent
a broad spectrum of different firms, and are centred
around a particular geographic location), professional
associations (which speak for both firms and
individual practitioners in professions as diverse as
law, medicine, healthcare, architecture, engineering,
accounting and many more fields), industry groups
(the organised body for businesses operating in a
particular trade or industry sector) and bilateral trade
groups (which represent businesses trading across
borders).2% Each of these groups can have different
memberships, operate differently, and deal with
different cohorts of MSMEs.

At the same time, many MSME representative
organisations do not fully understand how government
works. These representative associations are often
very small and poorly resourced, with limited capacity
to provide input into public policy decisions at short
notice and to suggest better outcomes.

In many cases, policy responses are formulated either
by board members or staff who have little experience
themselves working within the policy process within
government; these individuals have no prior in-depth
experience of working within public agencies.2%

In contrast, most large firms and multi-national
corporations have a sophisticated, well-developed
capacity to lobby government, and to have their views
heard directly. This imbalance in ability to influence
and work with government can have a deleterious
effect on policy outcomes, especially in atime (such as
the COVID-19 pandemic) when decisions frequently
need to be made promptly and on the basis of limited
information. Those with immediate or pre-established
lines of communication to government are likely to
be favoured over other organisations which do not.
For example, a recent United Nations Economic
Commission for Africa survey showed that less than
one third of the small businesses surveyed raised
competition concerns with the relevant authorities,
despite market distortions (in the form of price fixing
and market allocations) being felt by 64 per cent of
respondents.2%”



Both policymakers and MSMEs are therefore
potentially losing out from the information asymmetry
that currently exists between the small business
sector and government in many countries.

If business organisations representing MSMEs
can be provided with greater knowledge about
how to work with government, and if public
officials can be given a better understanding of
the practical world of the typical MSME in their
country, then higher quality policy outcomes
should be expected. These outcomes will ideally
be ones which exhibit a detailed, sympathetic
understanding of the world of the small-scale
entrepreneur and the business he or she operates.
It will also allow policymakers to develop better-
targeted, more effective strategies to improve
market access for MSMEs.

Some multilateral bodies are already undertaking this
process. For example, the United Nations Economic
Commission for Latin America and the Caribbean
has reviewed the degree of engagement between
public policymakers and industry associations,
and noted that whilst “... business associations
play a relevant public role by contributing to the
formulation of policies or programmes to promote
the productive sector ... in the vast majority of
countries in the region, the information available
on the reality of these organizations is fragmentary,
partially and poorly updated.”2%®

One of the biggest single groups of MSMEs, both at
a global level and within most developing economies,
is the informal sector. These business enterprises are
usually very small in size and turnover, and operate
outside the conventional regulatory framework, but
collectively can be very significant. As was mentioned
in Chapter 2, figures for this group of enterprises can
often only be approximated, but a recent ILO report
estimated that they were likely to account for around
90 per cent of all firms in the developing economies,
and to generate more than 60 per cent of employment
in most developing economies.?® Whilst several
countries have attempted to actively shrink the size
of their informal sector, in many regions it continues to
flourish and grow.

Because they operate outside of the formal sector,
many policy responses to COVID-19 have overlooked
this very significant segment of the MSME community.

Regulators and policymakers know much more about
the formal economy than they do about its informal
counterpart; it is also much easier for them to reach
formal entities. As a result, both MSME assistance
measures and regulatory responses operate at sub-
optimal efficiency in the informal sector.

Most informal sector firms have not received
government support to deal with the impact of
COVID-19. In most nations, these support measures
for individual businesses are largely geared towards
registered legal entities, and informal enterprises
are excluded. For example, in Botswana, only
businesses that are registered for tax are eligible
to receive wage support for their employees. In the
Philippines, the Magna Carta for Small Enterprises (in
operation prior to COVID-19) makes it mandatory for
all lending institutions to allocate 5 per cent of their
lending portfolio to SMEs under certain conditions,
one of which is that only formally registered MSMEs
are eligible to apply.2'®

This has important implications on the ability of small
informal firms to survive and to obtain reasonable
market access. Formal support from government,
such as training, access to free advisory services,
development of digital literacy skills and other
assistance measures discussed earlier, are likely to be
limited. Financial assistance is usually particularly rare
for informal businesses, as governments cannot locate
or contract with such entities. This in turn constrains
the capacity of informal ventures to access “tide over”
funds to keep the business going. Registration of
business URLs is also difficult, as the website provider
is not dealing with a recognised business entity.

Regulation of the informal sector is also problematic,
as was pointed out earlier in this paper. Informal
enterprises can often compete with an unfair
advantage over legitimate firms, since they do not
conform to the law nor bear the compliance costs
that apply to regulated entities. Enforcement actions
against informal firms are also rare.

How can  governments  reach individual
entrepreneurs, employees, and businesses that
(by definition) they do not know about? There are
several ways to deal with this difficult issue. One is to
seek out local, individual knowledge and networks.
For example, in Malaysia, state governments
such as Perak have enlisted local municipalities
to deliver support to informal business operators,
as local council employees have a more detailed
and intimate knowledge of individuals in an area.



In Singapore, the National Trades Union Congress
is being used to provide some financial support to
self-employed union members as part of a broader
member support program.2!!

This is an important issue. The ILO, for example,
has recently argued that providing more support to
informal businesses may be a crucial pivot point in
bringing them into the formal economy, and that for
this reason governments should pursue this as a
priority?2. It is also important because they can often
unfairly impede the survival of formal MSMEs.

Public policymakers need to know much more
about the informal sector — how big it is, what it
consists of, and the barriers and triggers to the
formation and operation of informal enterprises. To
this end, the provision of training for public officials
on the nature and characteristics of the informal
sector can be useful. Providing policymakers,
regulators, and delivery arms of government with a
better understanding of this type of MSME may well
encourage them to give more consideration to this
sector when framing policies.



This report concludes with recommendations
addressed to competition authorities and MSME
agencies. It provides specific recommendations to
each of these entities individually and jointly.

Competition law usually applies only to significant
restrictions of competition in the market, thereby
presupposing the existence of anti-competitive
business conducts or abuses of market power of
a certain dimension. Therefore, SMEs’ behaviours
may not infringe competition provisions but since
micro and small enterprises have an important role
in the developing countries’ economies, Competition
Authorities should engage with them and their
business associations to raise their awareness to the
competition regime and to support them within the
applicable legal framework.

Although during the COVID-19 pandemic many
competition authorities have exceptionally accepted
some level of cooperation between competing
businesses to ensure the security of supply, particularly
for health and consumer needs, for instance, during a
certain period of time, it is crucial to familiarise SMEs
with competition law and policy, while Competition
Authorities will also benefit from better understanding
how SMEs operate and what challenges they face.

Further, it is necessary to unequivocally inform
SMEs that exceptional decisions are temporary by
nature and that exemptions will be reviewed to allow
competition to resume between market players once
the pandemic recedes.

It is important to provide SMEs with concrete
guidance in a clear and unambiguous manner. Several
authorities have issued guidance for small firms during
the COVID-19 period (such as Singapore’s “Guidance
on COVID Business Collaboration”,?™® which helps
firms know when they can share production lines or
inputs), and other authorities should be encouraged
to do the same.

These guidelines should include the setting of
thresholds below which agreements or conduct
entered by MSMEs are not considered to raise
competition concerns to improve legal certainty and
predictability that allows firms to make future decisions
without fear that they may break the law. For example,
Malaysia has introduced a “safe harbour” threshold
which presumes that agreements or conduct entered
by MSMEs with market shares below 20 per cent are
unlikely to affect competition in the market. (Serious
cartel activities, such as price fixing, remain offences).

In addition, Competition Authorities may exempt
certain agreements which although restricting
competition may achieve efficiencies that are taken
into account in the overall analysis: this is the case
of joint purchasing agreements of commodities
or components, that allow SMEs to acquire these
products in better conditions and compete with larger
companies in the markets, in areas such as public
procurement.?'

Governments and public bodies responsible for
supporting SMEs should monitor the impact of the
financial support provided to MSMEs, to ensure
that public funds are used efficiently to financing
investments to promote growth and innovation and
are not artificially maintaining the so-called “zombie
firms”, that are not viable in the medium to long term,
in the marketplace, distorting competition.2'®

At the same time, MSMEs should be fully aware that
public resources are limited and therefore, they should
design exit strategies from dependence on public
support through innovation and new methods of
doing business.

COVID-19 has seen a large scale, almost global,
movement of business and consumer transactions
into the digital marketplace, where business can



continue to operate and undertake transactions with
customers without fear of infection that arises from
person-to-person contact. Digital access is now often
tantamount to market access. However, many online
marketplaces contain anti-competitive mechanisms
that disadvantage many MSMEs, and competition
authorities often do not have suitable legal tools for
dealing with such matters.

Given this accelerated process of digitisation,
it is essential that developing countries have an
instrument to provide greater clarity, transparency
and security to MSMEs access to and dealings
with digital platforms, particularly with regard to
e-commerce and means of payment and financing, as
recommended by the UNCTAD-led study “COVID-19
and e-commerce: a global review” (2021), 26 which
amongst others, highlights financing for e-commerce
through Governments and business organizations
support to improve access to investment as well as
exploring alternative funding models as a priority;
while underlining skills development in an inclusive
manner through training in e-commerce adjusted to
local markets and business experience and through
the strengthening of national IT sectors to support
their digital transformation, within other measures, as
another priority.

MSME agencies should also organise training on the
key emergingissues in digital markets that affect MSME
economic recovery in the wake of COVID19 to facilitate
their access.?'"Mainstreaming digital, financial, and
marketing skills into business development services is
a critical policy objective that should be prioritized with
a view to increase adoption and use of ICT through
mobile applications from accounting to inventory
management, from marketing to accessing finance.
Specifically, existing training curricula should be
strengthened to address the needed skills in utilizing
digital technologies for accessing markets as well as
alternative forms of finance. After all, even domestic
public procurement practices are moving into digital
platforms. Mentoring and training programmes
instituted by chambers of commerce can solidify
such trainings into long-term capacity building for
entrepreneurs and MSMEs. In doing so, specific
attention must be paid to entrepreneurs and MSMEs
from vulnerable backgrounds who are particularly
affected by the digital divide.?'®

Often overlooked, informal small firms are in fact
important factors in both competition regulation
(where their presence can distort the market) and
in market access ability (where they may have an
unfair advantage over legitimate firms). Yet the level
of knowledge about this sector is limited, notably
due to the various degrees of informality, as is their
engagement with informal enterprises. Measures to
formalize the economy, i.e., streamlined business
registration, licensing, and compliance; increased
social security coverage and reduced taxes or
other financial obligations; upgrading access to
finance and business development services; can
provide for a healthier ecosystem for SMEs.?"®
Governments should support SME bodies’ efforts
to implement incentives for informal SMEs to
register.

Itis of the utmost relevance to improve the dialogue and
cooperation between the MSME sector representatives
and Governmental bodies representatives at national
and regional levels, considering global markets,
namely with the support of international and regional
organizations.

These meetings may allow parties to share ideas and
policies and exchange of experiences, as well as
to discuss concrete measures for adoption. At the
regional level, the United Nations regional economic
commissions have an important role to facilitate such
discussions, while UNCTAD has an important part
at the global level namely for technical cooperation
activities. Indeed, capacity building initiatives bringing
together competition and SMEs experts as other
regulatory bodies’ representatives, will improve
awareness on competition law and market access
issues to MSME associations. MSMEs can also
substantially benefit from peer learning under the
umbrella of trade associations.
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