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Contemporary bills

UNITED NATIONS
UNCTAD

Charterparty bill of lading

Condrtions of Carrial

{1} Al terms and conditions, liberties and exceptions of the Charier Party, dated as overeaf, including the Laar
and Arbitration Clause/Dispute Resolution Clause, are herewith incorporated.

{2) General Paramount Clause

Sawe asg iz othenwize provided in thiz Bill of Lading, the Camer shall be liable for loss or damage occurring during
Carriage fo the extent set out in this dause (Z2).

The Intemational Convention for the Unification of Certain Rules of Law relating to Bills of Ladi signed at
Brussels on 25 Auwgust 1924 (“the Hague Rules™) as amended by the Protocol signed at Brussels on 23 February
1868 ("the Hague-\isby Rules™) and as enacted in the country of shipment shall apply to this Contract. When the
Hague-Visby Rules are not enacted in the country of shipment, the comesponding legislation of the country of
destination shall apply. imespective of whether such legislation may only regulate outbound shipments.

When thers is no enactment of the Hague-\Visby Rules in either the country of shipment or in the country of
destination, the Hague-\Visby Rules shall apply to this Contract sawe where the Hague Rules as enactad im the
country of shipment or if no such enactment is i place. the Hague Rules as enacted in the country of destination
apply compulsorily to this Contract.

The Protocol signed at Brussels om 21 December 1878 (“the SDR Protocol 1978%) shall apply where the Hague-
Wisby Rules apply, M}e‘ﬂ'lern;arrdalmry or by this Contract. The Carrier shall in no case be responsible for loss of
or damage to cango arising prior to leading, after discharging, or while the cargo is in the charge of ancther camier,
or with respect to deck cargo and live animals.

(3} General Average

Zeneral Average shall be adjusted, stated and settled according to York-Antwerp Rules 1994 in London unless
amother place is agreed in the Charter Party. Cargo’s contribution to General Average shall be paid to the Carrier
even when such average is the result of a fault. neglect or emor of the Master, Pilot or Crew.

(4} New Jason Clause

In the event of accident, danger, damage or disaster before or after the commencement of the woyage. resulting
from any cause whatsoever, whether due to negligence or not, for which, or for the consequence of which, the
Carrier is not responsible, by statute, contract or othenwise, the cargo, shippers, consignees or the owners of the
cargo shall contribute with the Camier in General Average to the payment of any sacrfices, losses or expenses of
a General Average nature that may be made or incurred and shall pay salvage and special charges incurred in
respect of the cargo. If a salving wessel is owned or operated by the Camer, salvage shall be paid for as fully as if
the said salving wessel or vessels belonged to strangers. Such deposit as the Cammier, or his agenis, may deem
sufficient to cower the estmated contribution of the goods and any salvage and special charges thereon shall, if
required, be made by the cargo, shippers, consignees or owners of the goods to the Camer before delivery.

{5) Both-to-Blame Collision Clause

If the Wessel comes into collision with another wessel as a result of the negligence of the other vessel and any act,
neglect or default of the Master, Mariner, Pilot or the servants of the Carrier im the nawigation or in the
managemsent of the YWessel, the owners of the cargo camied hereunder will indemnify the Carrier against all loss
or liability to the other or non-camying wessal or her cwners in so far as such loss or liability represents loss of, or
darmage to, or any claim whatsoever of the ocwners of said cargo, paid or payable by the other or non-camying
wessel or her owners to the owners of said cargo and set-off, recouped or recovered by the other or non-camying
wessel or her cwners as part of their claim against the camying Wessel or the Camer. The foregoing provisions
shall also apply where the owners, operators or those in charge of any vessesl or vesssls or objects other than, or
in addition to, the colliding vessels or objects are at fault in respect of a collision or contact.

(&) Time bar

Subject to any provisions of this bill of lading to the contrary, the Carmier shall be discharged of all ability under
this Bill of Lading unless swit is brought and notice thereof given to the Carmier within nine months after delivery of
the Goods or the date when the Goods should hawve been delivered.

For particulars of camgo, freight,
destinaticn, ete., see overeaf

Liner bill of lading (self-contained)

LINER BILL OF LADING

(Liner terms approved by The Baltic

Code Narme: “CONLINEBILL™

Maritime Ce

Amended January 1% 1850, August 1% 1952, January 1% 1973, July 1% 1974, August 1% 1976, January 1% 1978 amended 1980

1. Dafinition
Wiherener the tarm “Merchant” is used mtnla Bill o Lading, i
shal be deemed 10 include e
Carsigres, ihe Holder of ihe Bl of Lading sm ihe Dmer ol
the carpe
2 General Paramount Clause.
The Hague Rules contained in the Insmasionsl Comvention
for the Unificasion of cortain nios rolating to Bils of Lading,
dated Brussels the 267 August 1824 as snactod in the
country of shipment shall apply fo this confract. Whan no
such enactmant is in force in the country of shipment. the
comesparding lagislation of the couniry of destination shall
apply, but In respect of shipmentz to which no such
enactments are compuisorly applicabia, he terms of the
said Carneniion shall spply.
Trades where Hague-Visty Flues spply.
\n ln:d:s where he Intemational Brussels Carvention 1924
mended by e Profocol sgned at Brussels an February
1568 - The Hague-Visby Rules - apply compisarly,
the provisions of the respecive legisition shall be
consdered incarporaled in this 8l of Lading. The Carier
lakes all reservalions possbie under such applicable
legislaion, relaing 1o ine pericd balore loading and after
discharging and whie ihe goods & in e charge of anather
Garrier, and o deck cargo and Ive anmals.
3. Jurisdiction.
Any dispute arising under ibis Bil of Lading shal be decided
in e country where he Carier has his principal place of
business, and the law of such cauntry shall apply except as
provided elsewhere herin.
4. Period of Respansibility.
Tha Carier or his Agart shall not be liabie for loss af o
damagé to tha goods duing the pericd balore loading and
afer dischaige from e vesssl, howsoever Such |oss of
damags anses
5. The Scope of Voyage.
e me vessel is engaped in liner service the intended
veyage shall ral be imied Lo he direel recie Bul shall be
deermed o inchde sty procseding of reluring o o
siopping or slowing down at or aff ary ports o places for
any reasorable purpase connecied with the servioe
including manienance of vossel and orw.
6. Substitution of Vessel, 'rnluhlpmnnl and
Forwarding
Whether gxprassly amanged belorshand or otherwise, the
Carrier shall be at libarty 1o camy 1he goods i their port of
destination by the eaid or cier vessel or vessels ther
besknging 1o Se Carer o olbers, or by ather means ol
rarepert. proceeding sther dinsctly o indiractly 8o such port
and In carry fhe goads or past of them beyond their part o
destinafion. and In tranship, kand and stare the goads siher
an shore or afloat and reship and forward e same at
Carrior's expense but at Marchant's risk. Whan the uimate
dostination at which the Camior may have engaged to
daier 1he goods & other than the vessal's port of decharga,
ihe Carrier acts as Forwarding Agent only.
The resparsibility of the Carrier shell be limited io the part of
the trareport perormed By him on vessels undar his
maragement and no ciam will be ackowledged by ihe
Carrier lor damage or loss arising during ary lher part of
the Eanspart even |ho||gh the feeight far the whole wanspart
has besen colleced by him.
7. Lighterage.
Any lightsring in or o8 ports of Ioading or pors of dichargs
16 be for the account of the Merchant,
8. Loading, Discharging and Delivary
of tha cargo shall be amangad by the Carier's Agent uriksss
otherwise agreed.
Landing. sicring and delivery shall be for the Merchant's
acount.
Loading and dischanging may commence without previcus
noice.
The Ierchant ar his Assign shall terder the goods when the
vessal is ready o l0ad and a5 fast 25 the vessel can receve
ard - but only if mquimd by the Camier - ala outside
arginary working hours notwilihssanding any custom of tha
Cthermise tha Camer shall be mievad of any
CEIGANDN 10 1CHE BUCN CAG0 BND 8 vessal may leave 1he
pon Wlou! ILAer nolice a1 oeedIreigAl is 1o be paid.
The Meschant or his Assign shall take delvery of the goods
ard continue B receive Me goods as last &s (he vessdl can
deiver and — but criy il required by the Camier — alsa
outside ardinary working hours notwithstanding any custam
of the pot. Otherwise the carier shall be at libery to
discharge the goods and any dscharge o be dopmed a e
fulfimare of the cantract, ar altematvaly 1o act under Ciausa

16

The Merchant shall baar all averime charges in connecticn
‘with tendaring and taking delivery of the goods as above,

I e goods ame not applied for within & reasonable time, the
Carrier may sell the same privately of by auction.

The Merchani shall accepl his reasonable prepertion of
uridentified loces cargo.

9. Live Animals and Dack Cargo

shall be casted subject to Hague Fules s referred to in
Clasa 2 herood with the oxoeption that natwithstanding
anything contaned in Clause 19 the Carrier shall not ba
ket for any |oss or damage resuling from any act. neglect
or default of his servenis in the manegement of such
anmals and deck cargo.

10. Option:

The par of dscherge for opianal cargo mus! be decerad t tho

vessals Agants al the frst of 1he optional ports not later than 43

haurs biefore he vessels arvel Mere. I tha sheence of such

declaraion the Carrier may elecl to dicharge al the fist or sy

cier opbioral pert ard the coniract ol carisge shal then be

considerd as haing been fulilled. Any oplion can be exerised

for the total quankity undes this Bill of Lading only.

1. Freight and Ch

{a) Propayabia faight, whathar achually pald o nat, shall b

cansidornd a5 fully pamed upan Inading and non-rtumabls in

any avenl, Tha Camiars claim for any chames undar this

cantiact shall b considared definilaly payable in e manner as

5000 &5 he charges have been incurred.

Inleesl al § per cent, shall run from the dale when feight and

charpes are due.

b} The Merchant shall be Fable for expanses of lumigation ard

af galherng soring loose carge and of weighing onboard ard

experses incured in epaking damage W and replesng nf
due Gases and for all

wxira handing of e cargo for any of o aiorwnammsﬂ

reasons.

{c) Any gues. duties, laxes and chamges which under any
dencminalicn may be levied on any basis such as amount of
Aneight, weight of cargo or icnnage of e vessel snall be paid by

the Merche
{tf) The Merchant shall be Eabie for i fires andior loeses which
the Garrier, vesssl or carga may incur though nor-obes nvance

af Cusiern House andior impart or xpor regulaares.
{e) Tha Camor is erimed in case of incomect declaration of
carterts, weights, measuraments or value of the goods 1o claim
doutin the amaur af fraight which would have been dug i such
dedlaration had baen comactly ghan  For the puposa af
ascertaining the actual facts, the Carier reserves the right to
abtain from tha Merchant the original imvoice and to have the
cortents inspecied and the weighl, measurement or value
werifiad.
12. Lien,
The Carier shall have a len for any amourl due under this
coniract and costs of recovering same and shall be entified (o sell
Ihc ‘paods privately or by auctian o caver any daims.

3. Delay.

1he Camier shall not be mswnsnla dor any loss sustained by tha
Merchant through delay of the goods unless caused by the
Carier's personal oross neghgence.
14, General Avarage and Salvage.
General Average 1o be adusied &1 any por of place al Camiers
colicn and 10 be setlled acoording 1o the York-Antwern Fules
1974, In the event of arrident, danger, damage or disasier belore
or alter commencement of the voyage resuling fram any causes
whatscaver, whesher dua ta negligence or not, far which or for tha
consequence of which th Carrier is not responsible by statute,
contract or ofherwise, the Merchant shall contritute with the
Carmar in Ganaral Avarage 1o he payment of any sacritos, losses
or axpenses of a Genersl Average rafure that may b made o
Incured, and shall pay salvage and spacial charges incurrad in
regpact of ihe goods. If & sabing vessel is cwned or oparated by
the Carriar, salvaqe shall be paid for as fully as il the eshing
vessal o vessels belonged Lo sirangers.
15. Both-to-Blame Collision Clause. (Ths cleuse o remain in
efieet ewen il unenforckle in tie Couns of the United States af
Amesical.
i the wessel cames imo collsion with ancther vessel as a result of
tha regligarcs of the cther wessel and any act, regligance o
cafaull of the Mastar, Manner, Pliot or tha servants of the Carrer
in ithe navigation or In ths maragemant of the vessel, tha
Marchant will indamity the Garmer againat al loss or liabdlly to the
cAfer of nen-carmying weesel of her Owner in 80 far a8 such loss o
Faibibty represants loss of or damage to o any daim whatsosver of
the cwner o the said goods paid or paysbie Ly the ofer or pon-
casrying vessel or her Crwner 1o the owner of the said cargo and
setall, or recouped or recovered by e otier or non-camying
vessel or her Owner as pan of his daim aganst the camying
vessal or Canier. The foregoing provisians shal also apely where
tha Cramar, apararar ar 050 in charge of any vassel o Vessss or
CBICTS othar than, of In adaition o, 1ha calidng vasses ar socs
A7 t {aU In [aspect of & collion of Contacl.
6. " directions, War, Epidamics, ice Sirikes aic-
a) Tha Master and me Carier shal have libarty 1o comply with
any oroar of ditecticns of TECOMMENGANions in oconNNection Wil
the anaporl unde this contract given by eny Govemment or
Authority, or anybedy aciing or purpaning to act on behalf af
such Govermmert or aumuy. or henving Under the tenms of he
wasel the right 1o g h sirecicns

ar racommendations.
b) Should it appaar that the performance of the rarspont woukd
axpase 1ha vassel ar any ooss on boand I nisk of selzure or
ﬂamina ar ﬂalay‘ resuling fom wee, warlke oparaiions,
il COMMOBONS of DIFBCY, OF ANy PErson
orboam o me fisk af logs of i or eadom, or het any such risk
nes increased, the Masier may dschange ihe camo &t port of
laading o any other sale and comenient par.
) Should il appear thal epidemics, quarantne. ice - labour
woublles, labour obstructions, sirkes, lockouts. ary ol which
arbcard or on shore - dficulies in loading or discharging woukd
provent the vessel fom isaving the part of loading ar reaching or
aerterng e port of discharge ar thera discharging in the usual
manngr and leaing again. al of which safely and wishout detay,
the Master may cischare the carpo at port of oading or any
athar sate and conveniart part

) Tha dechargs under Me provisions of tis dauss of any
cargo ar which a Bil of Lading has heen issued shal be
deamed dus fulliment of the contract I in connection with the
exprting of any ibery UNer NS cHaUSs BNy B8 EXDENSES Bre
wcumed, they shall be psid by e Marchant in addiien o e
rsight, together wilh retum reight il any ard a ressansbls
comparsalion for any exira services rerdsred 1o the gooes

=) ¥ any sivation refarred 1o in this dause may be anicpaied,
ar if for any such rasan the vassal cannct safaly and withaut
delay raach or Gntor tha Ipadng por or must undorgo rapairs,
the Caror may cancel the cantract betars tha Bill of Ladng &
issued,

1) Tha Merchant shal be Informed i possible.
17. enlity of the Camer.

The contract evidenced by the Bl of Lading is between the
Merchant and e Owner of the vessel named heren for
subisiiiune) ard it is therelore sgreed ihal said Shipowner crly
shuall be liable for any damage or loss due 1o any breach o non-
pariormance of any abligation ansing cul of the conas! of
cariage, whether ar nol rolating 10 the vessol's seaworthiness.
If, gespite the faregoing, it is adudged thal any other is the
Gamer andior ballee ol e shipped hareunder, all
limilstons of, and exonerations from, liabilly provided for by law
or by Ihis il of Leding shal be availabia 10 such ofer,

I i5 furiher undersiood and agreed Mal as he Line Compary or
Agenls who has execuled this Bill of Lading lor and on behall of
the Masier is net a principel in the ransaction, said Line.
Cempany or Agenis shall not be under any Fabiity arising out of
the contract of cartiage, nor as Carrier nor bailee af the goocs.
18. Exemptions and Immunities of all servants and agents of

It i5 hareby expressly agreed that no sarvant or agent of the
Gamear (ncuding every independant coniractar from me o ime
empiayed by tha Camier) shall In any crcumstances whatsoever
ba undar any liabiity whatsoever to tha Marchant for ary loss,
damage or delay arising o resulling direcly of indirecly kom any
, neglact or dedaull on his part while acting in the course of or
in conrection with his emaloyment and. but without prejudice (o
the generaity of the loregoing provisions in this clauss, sery
exemption, limitation, cordition and Eberty herein contaned and
evary right, exemption from liability, defence and immunity of
whatsoaver nafure applicable to the Camier or fo which the
Camar I aritled hersuncer shall also be avallable and shall
protect evary such sanvand or agent of the Camier
mmwmamwmewmorylmmmw
provisions of this dause the Carmer is or shall be deemed to be
BcH) a8 sgenl of e on behall of and for the benalil of all
person wha are of might be his servants o agents lrom ime (o
lime (including indegencent coniractors as aloressic) and all
s1ch persons shall to this exient be o be deemad 1o be parties
o the contract avidanced by this Bl of Laing
The Carier shall be entiied to be paid by the Merchant an
damand any sum recovarsd or recoverabie by e Marchant or
any olhar from such servant or agent of the Camar for any such
loss, damage or delay or otherwisa
19. Optional Stowage. Unitization.
a) Goods may be stowed by e Carder as recenved, or, 8
Carvier's opicn, by meens ol coniainers, or smilar arides of
iranepert used lo consolidated goods.
&) Contsiners, iralens and iranspariable tanis, whalher siowed
ey the Cartier or received by him in a stowed condition from the
Marchast, may be camiad an ar under deck without ratice to the
Merchastt.
<} The Garnars kablity for cango stowed as atresad shall be
govemed by e Hague Fules as dafined  above
notwithstancing the fact that the goods am beng camied an
deck and the goods shal contribute 1o general Gvarags Gnd
shall receive compensalion in general average.

ADDITIONAL CLAUSES
(Tex be axcided if requined in the comemplaed irade).

A Demu

The c;mnr snall b paic unml.nanﬂ ar the caily rane per mn of
e Faga 2 il me

wassel I5 nur Ioauouof usmarqau i tha dspaich st out In

Glause 8, and celay In waing for berm &l o off port to count,

provided Ihal if (e delay I8 0US 10 £AUSEE DEyond e control of

e Marchant, 24 hours shall ba deducted from the time on

demurage.

Each Merchant shall be liable lowards the Camer for a

rarale pan of he lotal derurage due based upen the

tatal freight an the goods ko be loaded or dscharged at the port

in quastion.

Mo Merchant shall be liable in demurage for any delay arsen

anly in carnaction with goacs betanging 1o athar Marchants.

Tne oanm-aqa in raspact of pach parcel shall not eocoed 5

(Tr-sdause ehall anly ooy if the Damurrape Box on Page 2 i
filled in).

B. .S Trade. Period of Respansibility

i case e Coriract evidenced by this B of Lading is subje o
te US. Carispe of Goods by Sea Act. then the provsions
stalod in said Act shall gowern befars loading and after
discharps and thraughout the entire me the goods are in the
Carar's cuslody.



The functions of a
typical bill of lading

e Receipt of the goods shipped

* Document of title (R
e entitlement to delivery at the port of
discharge

e Evidence of the terms of the
contract of carriage
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The functions of the bill of lading-shipment

i
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Contractual
Shipper

"i Contractual
(who is also the i Carrier

charterer)
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Receipt: Prima facie
evidence of what was

ORIGINAL

shipped

\ 4

Document of title

UNITED NATIONS
UNCTAD



The functions of the bill of lading-shipment

Contractual Shipper
(who is not a charterer

Contractual
Carrier

1
155 2l
i

i
|

e.g. liner carriage)

o , =1
“ 2~

Receipt: Prima facie
evidence of what was

shipped
Document of title
UNITED NATIONS . o .
UNCTAD Prima facie evidence of

the contract of carriage




The functions of the bill of lading

Hague Visby

l‘j' | i‘?ﬂ
Contractual Shipper * | Contractual

Rules
Carrier

Bill of Lading

Charterparty
terms will be
incorporated in

C/P Bills of Receipt: Conclusive

evidence of what was
shipped

Document of title
Bill of lading holder

Evidence of the contract
of carriage




The functions of the bill of lading-delivery

B

Cargo

Bill of Lading '§ Contractual
Bill of lading holder on raF ua
‘ ’ Carrier

Receipt: Conclusive
evidence of what was
shipped

Evidence of the contract
of carriage




The parties to the contract of carriage

: Contractual Shipper
On shipment (who is not the

charterer)

Contract

Bailment(? Contractual Carrier

On transfer of the

sl e lachne Contractual rights onl

Bill of lading holder Contractual Carrier

On presenting the

bill of lading Bill of lading holder [ Serriacavel ot




Incorporation of charterparty clauses into bills of

lading

Clauses germane to the carriage

of goods can be incorporated by

general words of incorporation :
“e.g. all terms and conditions”

If the clause refers only to
“charterers” then it is a question
whether the charterparty
differentiates between
charterers/consignees or not

Other clauses require notification of
the bill of lading holder so express Incorporated terms may be
wording must be included: made null and void if the reduce
“e.g. all terms and conditions the carrier’s liability below the
including the applicable law and Hague-Visby Rules’ standards
dispute resolution clause

If the clause refers to
“charterers/consignees” then
obligations are most likely
transferred

Incorporated terms may not
transfer obligations on the bill
of lading holder

Would Covid-19/Infectious disease clauses:
-be incorporated by general words of incorporation?
-be null and void under HVR Art. Il r.8?



Would Covid-19/Infectious disease clauses be
incorporated by general words of incorporation?

e The clauses have several parts:

e Liberty for the carrier to perform the contract in a different way if the clause is
triggered

e An expressly included clause in Caspiana was not found in breach of the Hague Rules.

* Not unlikely to be considered incorporated as it does provide for performance when there are
risks for the adventure

 More so ifitis introduced after the Covid-19 has become part of the contractual matrix.
e Owner’s costs and expenditure for the alternative performance on the Charterer

 The wording is too broad to permit an argument of transferring all such expenditure on the Bill
of Lading holder

* An argument of costs and expenditure with respect to cargo handling, storage and transhipment
may be more likely to succeed

* Indemnity owed by the charterer the shipowner for claims etc. including against bill of
lading claims- even after the end of the charterparty.

Qf"‘*\“‘% * This is unlikely to be incorporated, an issue not germane to the cargo carriage and does not
\»i_\ipx!_g make sense in a bill of lading context

NP
ooeone @ Likely to be in violation of the HVR standards

UNITED NATION

UNCTAD



Due despatch

No deviation

UNITED NATIONS

UNCTAD

"

Carrier’s
Obligations

4

Bill of Lading
statements

"

Carrier’s
protection

J

The Hague - Visby Rules

Protection or crew and
contractors

Indemnities (dangerous
cargo, false Statements)

Limitations (quantum
and time)




Covid -19 Risks

Delays in cargo
operations

Delays in port
operations

Economic loss to
cargo interests

Redirection

Crew infection risks

Increased
demurrage




Economic losses to
cargo interests

 Loss arising from breach of the b/I
contract
e due despatch
e deviation

e Loss arising from inability to fulfil other
contract

* Not recoverable in general

e Covid-19 clauses (if incorporated) deem
changes in the port as contractual
performance and remove the basis of
any such claim.




Breach of Art. lli r. 1
causing cargo damage

e Due diligence obligation e
e Limited in time Camage Of

* Non-delegable ACt 1971

e Crew illness (Covid-19) affects ship’s | CHAPTER 19
seaworthiness:

e Crew humbers

e Compliance of ship with Covid-19 measures ArTicre III

1. The carrier shall be bound before and at the beginning of
the voyage to exercise due diligence to—
* |F causative (@) Make the ship seaworthy.
(b) Properly man, equip and supply the ship.
. ST (¢c) Make the holds, refrigerating and cool chambers, and all
e THEN it could lead to liability other parts of the ship in which goods are carried, fit and

. safe for their reception, carriage and preservation.
e Hague-Visby Rules standard (Art. lll r. 1) - _ )
2. Subject to the provisions of Article IV, the carrier shall

 What would the due diligence standard be? oronorly and carcfally load. handle, stow, carry, keep. care for,
and discharge the goods carried.

UNCTAD Covid-19 clauses do not affect this duty directly




RIO TINTO COMPANY, LTD. v. THE
SEED SHIPPING COMPANY, LTD,
Mr. Justice Roche

”| ask myself, as | asked one of the doctors, assuming
that the state of this man's health as

regards indigestion had been more adequately
appreciated by him, or by the doctor, what they
would have done; and | reply, as the doctor replied,
that he would have been told to take some medicine
and to carry on with his work. That is to say, no one
of ordinary knowledge and of ordinary diligence in
these matters, and with ordinary care, would have
thought it necessary to stop the master from going
as master on this voyage in command of this ship;
and while attaching some importance to

his indigestion | do not attach supreme importance
to it; | do not attach any more importance to it than
| do to the fact that he had had a disturbed night the

UNITED NATIONS

UNCTAD
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Breach of Art. lli r. 2
causing cargo damage

e Strict obligation
e can be delegated
e subject to exceptions
e exceptions can not operate if there
is a breach of Art. lli .1
* Exceptions
e “restraint of princes ...”
e “quarantine”

Act 1971

CHAPTER 19

ArTicLE III

1. The carrier shall be bound before and at the beginning of
the voyage to exercise due diligence to—
(@) Make the ship seaworthy.
(b) Properly man, equip and supply the ship.
(¢) Make the holds, refrigerating and cool chambers, and all

other parts of the ship in which goods are carried, fit and
safe for their reception, carriage and preservation.

2. Subject to the provisions of Article IV, the carrier shall
properly and carefuily load, handle, stow, carry, keep, care for,
and discharge the goods carried.

UNITED NATIONS Covid-19 clauses (if incorporated) can be viewed as

UNCTAD

providing alternative performance of Art. lll .2




- orders applicable to all ships (i.e. a general

COGSA 1 97 1 requirement to quarantine), or
- orders only applicable to ships registered in a specific

state (for example a prohibition of all ships flying the

-orders applicable to the particular ship (for example

* Art IV r(2)(g) Arrest or restraint Of because it has visited a Covid-19 infected port), or

princes, rulers or people, or seizure _orders constraining the carrier, who may be under the
under |ega| process jurisdiction of the ordering state, even if the ship is not.

e Art IV r(2)(h) Quarantine restrictions.

What if the orders are a permanent feature?

What if they existed at the beginning of the voyage?

UNITED NATIONS
UNCTAD



Ciampa And Others V. British
India Steam Navigation
Company, Limited. [1915]

e Cargo of lemons shipped in Naples

e Compulsory spraying of suIIEhur gases in the
holds in Genoa in order to kill the rats
onboard the ship

e Ship had been to Mombassa which was plague
infected

e Cargo discharged in England and found
damaged due to the use of sulphur gases

e Process compulsory for ships which have
visited plague infected ports

e Held:

the ship was unseaworthy as it was expected
that this process would have been imposed on
the ship because of its previous schedule

exception did not apply




Charterparty risks for
the bill of lading holder

* Bills of Lading frequently incorporate a
charterparty

e Covid-19 clauses:

* permit alternative performance by the
shipowner

* transfer risk and costs on charterers
* Provide indemnity to shipowners

e Charterers have to incorporate the clause
into shipping documents

e possible transfer of payment liabilities, in
particular freight and demurrage to Bill of
Lading holders

e possible transfer of carrier’s entitlement to
perform the contract differently with costs
on charterer

UNITED NATIONS
UNCTAD

Conditions of Carriage

(1) All terms and conditions, liberties and exceptions of the Charter Party, dated
as overleaf, including the Law and Arbitration Clause/Dispute Resolution Clause,
are herewith incorporated.

BIMCO Infectious or Contagious Diseases Clause for Voyage Charter Parties 2015

(f) If, notwithstanding Sub-clauses (b) to (e), the Vessel does proceed to or continue to or
remain at an Affected Area:

(i) The Owners shall notify the Charterers of their decision but the Owners shall not be
eemed to have waived any of their rights under this Charter Party.

(ii) The Owners shall endeavour to take such reasonable measures in relation to the
Disease as may from time to time be recommended by the World Health Organisation.

(i) Any additional costs, expenses or liabilities whatsoever arising out of the Vessel
visiting or having visited an Affected Area, including but not limited to screening,
cleaning, fumigating and/or quarantining the Vessel and its crew, shall be for the
Charterers’ account and any time lost shall count as laytime or time on demurrage.

()-..

(h) If in compliance with this Clause anything is done or not done, such shall not be
deemed a deviation but shall be considered as due fulfilment of this Charter Party. In the
event of a conflict between the provisions of this Clause and any implied or express
projyisic;’n of this Charter Party, this Clause shall prevail to the extent of such conflict, but
no further.

(i)...

;j) The Charterers shall procure that this Clause shall be incorporated into all bills of
ading, waybills or other documents evidencing contracts of carriage issued pursuant to
this Charter Party.

The carrier would arguably have an obligation to take the

cargo back if port becomes impossible. But the clause
moves this right earlier in time.



https://www.bimco.org/contracts-and-clauses/bimco-clauses/current/infectious_or_contagious_diseases_clause_for_voyage_charter_parties_2015

Do liner bills need

UNITED NATIONS
UNCTAD

additional clauses?

9. METHODS AND ROUTES OF CARRIAGE
9.1 The Carrier may at any time and without notice to the Merchant:
(a) use any means of transport or storage whatsoever;

(b) transfer the Goods from one conveyance to another including
transhippinﬁ or carr¥]ing the Goods on a Vessel other than the Vessel
named on the front hereof or by any other means of transport
whatsoever, even though transhipment or forwarding of the Goods by
such means may not have been contemplated or provided for herein;

(c) sail without pilots, proceed via any route (whether or not the nearest
or most direct or customary or advertised route) at any speed and
proceed to, return to and stay at any port or place whatsoever (including
the Port of Loadinghherein providedYonce or more often, and in any
order in or out of the route or in a contrary direction to or beyond the
Port of Discharge once or more often;

(d) load and unload the Goods at any place or port (whether or not any
such port is named on the front hereof as the Port of Loadin% or Port of
Discharge) and store the Goods at any such port or place, including but
not limited to the use of off-dock storage at any port;

(e) comply with anY]orders or recommendations given by any
overnment or authority or any Person or body purporting to act as or on
ehalf of such government or authority or having under the terms of the
insurance on any conveyance employed by the Carrier the right to give
orders or directions.

9.2 The liberties set out in clause 9.1 may be invoked by the Carrier for
any purpose whatsoever whether or not connected with the carriage of
the Goods, includinibut not limited to loading or unloading other goods,
bunkering or embarking or disembarking any Person(s), undergoing
repairs and/or drydocking, towing or being towed, assisting other vessels,
making trial trips and adjusting instruments. Anything done or not done
in accordance with clause 9.1 or any delay arising therefrom shall be
gee_med to be within the contractual carriage and shall not be a

eviation.



e 19. MATTERS ADVERSELY AFFECTING CARRIER’S PERFORMANCE

- - 19.1 If at any time the carriage is or is likely to be affected by any
0 I ne r I S n ee hindrance, risk, danger, delay, difficulty or disadvantage of whatsoever
kind and howsoever arising which cannot be avoided by the Carrier by

E. the exercise of reasonable endeavours, (even though the circumstances
? giving rise to such hindrance, risk, danger, delay, difficulty or
a I Io n a C a uses g disadvantage existed at the time this contract was entered into or the
Goods were received for the carriage) the Carrier may at its sole

discretion and without notice to the Merchant and whether or not the
carriage is commenced either:

<. e (a) carry the Goods to the contracted Port of Discharge or Place of
7 : Delivery, whichever is applicable, by an alternative route to that

iy S

2 indicated in this Bill of Lading or that which is usual for Goods

Al consigned to that Port of Discharge or Place of Delivery; or

iR I i e S (111111 e (b) susEend the carriage of the Goods and store them ashore or afloat
~ ol W!IHE i 11 e it upon the terms and conditions of this Bill of Lading and endeavour to

HABURC: &

forward them as soon as possible, but the Carrier makes no

i B0 A representations as to the maximum period of suspension; or

r i armr o [ i 141

sl * (c)abandon the carriage of the Goods and place them at the
Merchant’s disposal at any place or port which the Carrier may deem
safe and convenient, or from which the Carrier is unable by the exercise
of reasonable endeavours to continue the carriage, whereupon the
responsibility of the Carrier in respect of such Goods shall cease. The
Carrier shall nevertheless be entitled to full Freight on the Goods
received for the carriage, and the Merchant sha an any additional
costs incurred by reason of the abandonment of the Goods. If the
Carrier elects to use an alternative route under clause 19.1 (a) or to
suspend the carriage under clause 19.1 (b) this shall not prejudice its
right subsequently to abandon the carriage.

e 19.2 If the Carrier elects to invoke the terms of this clause 19, then
notwithstanding the provisions of clause 9, the Carrier shall be entitled
to such additional Freight and costs as the Carrier may determine.

UNITED NATIONS
UNCTAD



Container demurrage

e containers provided by the carrier are to
be returned within an agreed “free time”

o After that liability for demurrage arises

e Delays due to Covid-19 increase the
demurrage

 Such liability is normally on the shipper
but can be acquired by the bill of lading
holder

e Limited in time by frustration

e MSC MEDITERRANEAN SHIPPING CO SAV
COTTONEX ANSTALT [2016] EWCA Civ 789
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Conclusions

Covid-19 infections and protective measures can cause delays in the performance of the carriage of
goods under bills of lading

The exact cause of the delays will determine whether they may be considered as breaches of the
carrier’s obligations

Deficiency in the crew before and at the beginning of the voyage due, for example, to illness making
one or more crew members unable to work and this is causative to cargo damage or to a breach of
the due despatch obligation then this could be recoverable by the bill of lading holder

The same outcome is suggested if Covid-19 infections make the shiF vulnerable to physical or
administrative procedures in the various ports of call which may affect the condition of the cargo.

In the absence of a breach of HVR Art. lll .1, liability for cargo damage due to Covid-19 caused by
delays from restrictions imposed by authorities is likely to be exempted under Art. IV r.2(2).

For bills of lading issued under a charterparty the inclusion of clauses for Covid-19 or infectious
diseases put all expenses and delays (except for crew changes) on the charterer and may transfer
them to the bill of lading holder who may find itself liable for such delays and have its cargo detained
under the contractual lien.

The effects of the incorporation of Covid-19 clauses into a bill of lading are difficult to predict and will
depend on the specifics of the issues.

The strict nature of demurrage payment for containers is likely to lead to increased liability for
shippers and bills of lading holders.
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