Plastics and Trade

Key Elements for Consideration in the Context of a Treaty to End Plastic Pollution

'Most significant environmental deal since Paris":
UN agrees on landmark plastic pollution treaty

Helionor de Anzizu

Staff Attorney, International Trade and Investment

y "; CENTER for INTERNATIONAL
/ ENVIRONMENTAL LAW




Close the Tap on Plastic Production

Global plastic production...
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Source: Ryan, A Brief History of Marino Litter Research, in M. Bergmann, L.
Gutow, M. Kiages (Eds.), Marine Anthropogenic Litter, Berlin Springer, 2015;
Plastics Europe

To end plastic pollution, the treaty will need to
effectively address plastic production, including through
production bans, prohibitions or restrictions
This is very important because science has shown that
simply recycling doesn’t solve plastic pollution
O Production is still going up: the tap must be turned
off
O Plastics Recycling has huge health and
environmental impacts
Many States actually have mentioned the need to
implement upstream restrictions in their submissions
It appears through 5 out of the 12 core obligations
proposed by UNEP in its option paper
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Trade Restrictions, Prohibitions or Bans Are Needed to Close the

Figure 3. World Exports of Plastics by Value ($bn) and Volume (Mmt) (2000-21)

Valus 1. Plastic Feedstocks, Precursors, Additives,
1400 and Primary Plastics (e.g. resins pellets and
e fibres) are not only largely produced, but also
largely traded
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Many MEAs include trade bans or restrictions: e.g. Basel Convention,
CITES, Minamata, Montreal Protocol etc. There are many precedents
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Many Treaties Have Done So

(Including, the Basel Convention, Rotterdam Convention, Stockholm Convention, Minamata Convention, CITES, Montreal Protocol)

~

/

4 R Basel Convention
"Fully recognizing that any State has the sovereign right to ban the entry or disposal of foreign
In hazardous wastes and other wastes in its territory,"
Preamble
(exemple) “Aware also of the growing international concern about the need for stringent control of
transboundary movement of hazardous wastes and other wastes, and of the need as far as
\_ ) possible to reduce such movement to a minimum”
4 ) Basel Convention, Article 4 (1) (b), (c) \ /
Minamata Convention, Article 4 (1)
“1. (b) Parties shall prohibit or shall not permit the export of . _ _
hazardous wastes and other wastes to the Parties which 1. Each Partyshall not allow, by taking appropriate
As core have prohibited the import of such wastes, when notified measures the manufacture, import or export of
obligations pursuant to subparagraph (a) above. mercury -added products listed in Part | of Annex A
(exemples)

(c) Parties shall prohibit or shall not permit the export of
hazardous wastes and other wastes if the State of import

~

after the phase-out date specified for those products,
except where an exclusion is specified in Annex A or the
Party has a registered exemption pursuant to Article 6.”

case where that State of import has not prohibited the

does not consent in writing to the specific import, in the
import of such wastes. /

o /




WTO Rules are not an obstacle!

1. WTO rules have sufficient scope to accommodate trade-related measures pursuant to

MEA

2. As of May 2023, no actions of a WTO member to comply with the trade measures of an
MEAs has ever been challenged by another WTO member.

3. States have already implemented trade restrictions to fight plastics pollution

4.  The need to address the trade-related aspects of plastic pollution has been recognised by WTO
members of the Dialogue on Plastic Pollution at the WTO - which has even incorporated a

“reduction workstream”

Types of measures notified:

Ban/prohibition

Technical regulation or specifications
Import licences

Conformity assessment procedures
Export licences

Subsidies

Others

o 10 20 30 40
Number of measures

See IISD presentation, Trade-related measures employed in

the fight against plastic pollution: What Do We Know? (19

April 2023)
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WTO Rules and Key Elements for
Consideration in the Context of a Treaty
to End Plastic Pollution

Ahead of the d session of the g iating ommmcc(lNL 2) todevelop an international
legally bindingi on plastic pollution, including in th ol y). there are clear
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Sta i including non-party trad CIELs brief on non-party trade ).
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Workstream Plan

+ Workstream - Crosscutting Issues

Topics include capacity bullding and technical assistance; fostering international cooperation
on transparency. ot cooperation and colabaraen Wi i nermational oganizatons and

Processes, and co

approaches.t

« Workstream - Promoting Trade to Tackle Plastic Pollution

7.
Sustainable and effective substitutes and altematives; reused and recycled plastics, including by
incentivizing Increased reuse and recycling of plastics (considering evidence of thelr long-term

Ip:
Vulnerable to marine lter and plastic pollution, and opportunites for their MSMES

* Workstream - Circularity and Reduction to Tackle Plastic Pollution

Topis Incude how trade-rlated cooperation coud hlp o support cforts to reduce

unnecessary or harmiul plastics a

lastic products, Including single-use plastics and plastic

packaging associaed with narastions s and shaing Expuence o aiclis approacies 5
trade.

Move towards eifcient an

plausible WTO challenges.

Trade is an essential aspect of the plastic crisis that led to the adoption of a mandate to developan international
legally binding instrumen o end plastic pollution. p[m.‘ fecdseocks, polymers, additives, plastic pelers,plstc
products, and waste are largely traded of trade in those the
tisc in production and consumption of plastics, amelrrmng the plastic crisis. Additionally, trade in plastics acts as
aconveyor belt for plastic pollution, including micro- and nanoplastic pollution around the world. The need to
address the trade-related aspects of plastic pollution has been recognized by WTO members of the Dialogue on
Plastic Pollution at the WTO. The Dialogue on Pastic Pollution has incorporaed the reduction of phistics trade as
one of its main work streams.
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https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN21/8R2.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/12.pdf&Open=True
https://www.iisd.org/system/files/2023-04/fighting_plastic_pollution_taking_the_first_step_taking_the_next_step.pdf.
https://www.iisd.org/system/files/2023-04/fighting_plastic_pollution_taking_the_first_step_taking_the_next_step.pdf.
https://www.iisd.org/system/files/2023-04/fighting_plastic_pollution_taking_the_first_step_taking_the_next_step.pdf.
https://www.iisd.org/system/files/2023-04/fighting_plastic_pollution_taking_the_first_step_taking_the_next_step.pdf.
https://www.iisd.org/system/files/2023-04/fighting_plastic_pollution_taking_the_first_step_taking_the_next_step.pdf.
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/INF/TEIDP/W5.pdf&Open=True
https://www.ciel.org/wp-content/uploads/2023/05/WTO-Rules-and-Key-Elements_May25_V2-3.pdf

UNEP’s report on options and elements for the
Plastics Treaty

=)  Control Measures: Trade prohibitions, restrictions and control

Phase out and/or reduce the supply of, demand for and use of primary plastic polymers (para. 10)
[ Impose a moratorium on primary production of plastic polymers orban, limit or reduce the manufacture, export and import of virgin
plastic polymers
Apply import and export_requirement to parties and non -parties on a non-discriminatory basis
Track types of volumes of plastic polymers, precursors and feedstocks manufactured, imported and exported ,as well as the quantities
Upstream and type of chemicals applied in production through transparency and reporting requirements
[ Establish licensing schemes for production,import and export of virgin and secondary plastic polymers
Bans,phase outs or reductions of the production,consumption and use of chemicals and polymers of concern (para. 12)
[ Apply import and export requirement for listed polymers and chemicals to parties and non-parties on a non-discriminatory basis
Reduce microplastics (para. 13)
(] Ban, phase out, reduce or control the production, sale, distribution, trade and use of microplastics and products containing
. intentionally added microplastics
Midstream Bans,phase outs or reductions of problematic and avoidable plastic products (para.11)
[ Ban, phase out, reduce or control the production, sale, distribution, trade and use of specific problematic and avoidable plastic
products by identified dates
@ [ Apply import and export requirement for listed products to parties and non-parties on a non-discriminatory basis

Strengthen waste management
Establishment of surveillance systems and quotas for export of plastic waste (para.14)
Prohibit or control transboundary movement of plastic waste, expect where this ensures circularirty

Develop a streamlined permit process for transboundary movement of plastic waste (; I E L
‘ v

Establishment ofa timetable for controlmeasures on transboundary movements of plastic waste

Downstream
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Non-Party Trade Provisions are Very Important For

Implementation

Key questions:
e How to create incentives for non-parties to join the treaty?
e How to ensure that the import of products from non Parties states
comply with the treaty?
e How to prevent non-parties from benefiting from not being parties to
the treaty, or enjoying environmental gains achieved through other
parties’ commitments without making similar efforts themselves?

The answer: non-party trade measures
- Trade bans or restrictions with non-parties prevent parties from
circumventing treaty obligations through import and export with non-
parties, incentivizing non-parties to implement the treaty regime /n
practice
- When a non-party trade provision is established, a treaty can allow
trade with non-parties of those materials or products under very strict

F
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Non-Party Trade Provisionsin Multilateral
Environmental Agreements

Key Elerments for Considerationin the Context
of a Treaty to End Plastic Pollution

circumstances, if non-parties can demonstrate that the non -party can
apply and enforce standards equivalent to those established by a
treaty to ensure the same level of protection of human health and the
environment established by the treaty

Introduction

Maltilareral environmenral agreements [MEAs) aim 1 address environmenral isues of global concemn by crearing
il and stecambined approaches snd rules that sgply o ol pastica

Trearwes serve as agreemencs berween two (or meore] Ssaces thar ener invo an agreemant, thus creanng specific obli-
patians an ol raghts for those pasties. It & generally secognized thar s ey dues not create cicher ohligatsees o rghe
o athard, mon-parry Seare witheur s consenc. CHeligarions anly ariss for a chird Sears if char Srare expressly acceprs
shar cbligarion in writing,' The more Stares becoane party 1o any specific agreeman, the grearer the chan ces-for the
agreement b become eMective. Convericly, Stabes that are fot party b an grecment cas alio creats specific hallenge
for s e fecoreeness

“Therefee, it is cummoe far reatic, incuding MEAS, to inchede so-callad non-party provisions. These prosiiion
wypieally ser outhow a parry vea wweary should inverser with ‘non-pamy” Ssaves, promose the ratification of the agres-
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ok & treaty, mom-party provsions take varims foeme The mos cammanly wied ase previgeas thae:

& Require partes o ansoarge non-parmes m became paries| and
& lImpose trade sestrictions an partes is their dealing with nun-garties, unleis thase son-patics confoam to the
requiremenes of the relevant ereary (non-parcy srade provisions).
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wivize rarsficarion by che greanest number o ffmlnlmspomhl( coeans a bevel playing field 4nl|amx|p|\o'\-|dmpnnmu
fur pom-parties (shus referved i mi free-riden’]. Berssse of glabal sepply chaiss, develaping nee-pasty previsions,
specifically around trade issues. is paramouns.

Sume Stazes have rezogniced this sspestance by sseluding non-pasty teade proviions in their pre-scion iubmision
for the second session of the Intergonernmental Negotiating Commiree [[NC-2] o develop an incernational legally
banding insrument an plastic palluricn. includingin te marine evironment

This brief provides an inmeduction w wrade provisions invelving non-pamies, The Annex includes specific esmples
irom other MEAs



https://www.ciel.org/wp-content/uploads/2023/04/CIEL_brief_Non-Party-Trade-Provisions-in-meas_April-2023.pdf

Once We Know What to Avoid, Trade Can Help Promote

Alternatives/Substitutes to Plastics and Technologies

- UNEP’s option document, core obligation No. 8: Promoting the use of safe, sustainablealternatives and substitutes

*

*

*

Definition ofan alternative and substitute to plastics (Appendix IB (j))) No internationally agreed definition
yet of what constitutes an alternative or a substitute in the context of plastics.

Proposalto establish in an annex list, criteria for determiningthe availability of safe alternatives and substitutes
(para.41).

Technical assistance and researchfor the development of alternative materials and technologies (paras.26 and
38)

- Someprinciples of international environmental law needto be taken into consideration:

*

*

The precautionary principle (Principle 15): dictates the adoption of a cautious approach in matters relating to
the environment when there is scientific uncertainty about possible negative impacts

The principle of self-sufficiency (e.g. Basel Convention, also under EU Waste Framework Directive
(2008/98/EC) and EU Landfill of waste Directive (1999/31/EC)): requires that most waste should be treated or
disposed of within the region in which it is produced.

Principle of prevention (linked to precautionary principle + mentioned Stockholm Declaration Principle 6 ):

e “States should enact measures to achieve zero pollution and zero waste. States should eliminate the
production, use and release of toxic substances, except for essential uses. States must prevent exposure,
by regulating industries, emissions, chemicals and waste,and promote innovation of safe substitutes” (SR
on Human Rights and the Environment, David Boyd (A/HRC/49/53).

The no harm principle : States should aim to create a solution by which no transboundary harm can occur.
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https://www.ciel.org/wp-content/uploads/2023/04/CIEL_brief_Non-Party-Trade-Provisions-in-meas_April-2023.pdf
https://www.ciel.org/wp-content/uploads/2022/12/CIEL-Policy-Brief-Trade-Provisions-in-Multilateral-Environmental-Agreements_-Key-Elements-for-Consideration-in-the-Context-of-a-Treaty-to-End-Plastic-Pollution-1.pdf
https://unctad.org/system/files/official-document/ser-rp-2020d12_en.pdf
https://www.wto.org/english/res_e/booksp_e/envirqapublication_e.pdf
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/INF/TEIDP/RD126.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/INF/TEIDP/RD105.pdf&Open=True
https://www.wto.org/english/tratop_e/ppesp_e/ppesp_e.htm
https://tessforum.org/latest/trends-in-trade-flows-across-the-life-cycle-of-plastics-preliminary-review

Thank you

Helionor de Anzizu
Staff Attorney, Center for International Environmental Law

hdeanzizu@ciel.org
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