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This chapter provides information on legal issues and recent regulatory developments
LQWKHƄHOGVRIWUDQVSRUWDQGWUDGHIDFLOLWDWLRQDQGRQWKHVWDWXVRIWKHPDLQPDULWLPH
conventions. Important issues include the recent adoption of amendments to the 1996
&RQYHQWLRQRQ/LPLWDWLRQRI/LDELOLW\IRU0DULWLPH&ODLPV //0& DVZHOODVDUDQJH
of regulatory developments relating to maritime and supply-chain security, maritime
safety and environmental issues.
Among the regulatory measures worth noting is a set of technical and operational
PHDVXUHVWRLQFUHDVHHQHUJ\HIƄFLHQF\DQGUHGXFHJUHHQKRXVHJDV *+* HPLVVLRQV
from international shipping that was adopted under the auspices of the International
0DULWLPH 2UJDQL]DWLRQ ,02  LQ -XO\  DQG LV H[SHFWHG WR HQWHU LQWR IRUFH RQ 
January 2013. To assist in the implementation of these new mandatory measures, four
sets of guidelines were also adopted at IMO in March 2012. Discussions on possible
PDUNHWEDVHGPHDVXUHVIRUWKHUHGXFWLRQRI*+*HPLVVLRQVIURPLQWHUQDWLRQDOVKLSSLQJ
continued and remained controversial. In respect of liability and compensation for shipVRXUFH RLO SROOXWLRQ D QHZ 81&7$' UHSRUW SURYLGHV DQ RYHUYLHZ RI WKH LQWHUQDWLRQDO
legal framework as well as some guidance for national policymaking.
$W WKH :RUOG 7UDGH 2UJDQL]DWLRQ :72  QHJRWLDWLRQV FRQWLQXHG RQ D IXWXUH 7UDGH
)DFLOLWDWLRQ 7) $JUHHPHQW:KLOHQHJRWLDWRUVDGYDQFHGRQWKHGUDIWQHJRWLDWLQJWH[W
it has been suggested that an agreement in TF might be reached earlier than in other
areas of the Doha Development Round of negotiations.
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A. IMPORTANT DEVELOPMENTS IN
TRANSPORT LAW
Adoption of amendments to the
1996 Convention on Limitation of
Liability for Maritime Claims
National legislation or international legal instruments may
give shipowners and others linked with the operation of
a ship the right to limit their liability in respect of certain
claims, whatever the basis of liability may be. Under
these so-called global limitation regimes, limits of liability
are calculated using either the ship’s value or a value
calculated on the basis of the size of the ship and in
particular on the basis of the ship’s tonnage.1 The most
important global limitation regimes are the Convention
on Limitation of Liability for Maritime Claims, 1976 (1976
LLMC),2 and the 1976 LLMC as amended by its 1996
Protocol3 (hereafter 1996 LLMC).
%RWKWKH//0&DQGWKH//0&VHWVSHFLƄF
limits of liability for two types of claims against shipowners
(and certain other persons),4 namely, claims for loss of life
RU SHUVRQDO LQMXU\ DQG FODLPV IRU SURSHUW\ GDPDJH DV
IXUWKHUGHƄQHG5 In each case, the shipowner is entitled
to limitation of liability except in certain cases of wilful
misconduct.6 While the approach to limitation is the same
under both regimes, there are important differences. In
particular, the actual amounts to which the limitation is
limited are higher under the 1996 LLMC.
An important development, of interest to parties engaged
in international trade, was the adoption at IMO, in April
2012, of amendments increasing the compensation
limits set by the 1996 LLMC.7 In light of experience
ZLWKUHOHYDQWLQFLGHQWVDVZHOODVLQƅDWLRQWKHOLPLWDWLRQ
DPRXQWVVSHFLƄHGLQWKH3URWRFROZHUHFRQVLGHUHG
LQDGHTXDWHWRFRYHUWKHFRVWVRIFODLPVHVSHFLDOO\WKRVH
arising from incidents involving bunker fuel spills. The new
FRPSHQVDWLRQOLPLWVUHSUHVHQWLQJDQLQFUHDVHRI}SHU
cent over previous limits, are expected to enter into force
IRU &RQWUDFWLQJ 6WDWHV WR WKH  //0& RQ } $SULO
2015, 36 months from the date of adoption, under the
tacit acceptance procedure.8 In outline, the amendments
may be summarized as follows: with respect to claims for
ORVVRIOLIHRUSHUVRQDOLQMXU\ on ships with a tonnage not
H[FHHGLQJWRQVWKHOLPLWRIOLDELOLW\LV}PLOOLRQ
6SHFLDO'UDZLQJ5LJKWV 6'5  XSIURP}PLOOLRQ6'5 9
For larger ships, the following additional amounts apply
when calculating the limit of liability:
s )RUHDFKWRQIURPWRWRQV}6'5
(up from 800 SDR);

s )RUHDFKWRQIURPWRWRQV}6'5
(up from 600 SDR);
s )RUHDFKWRQLQH[FHVVRIWRQV}6'5
(up from 400 SDR).10
The limit of liability for property claims for ships not
H[FHHGLQJ  WRQV LV } PLOOLRQ 6'5 XS IURP
}PLOOLRQ6'5 11 For larger ships, the following additional
amounts apply when calculating the limit of liability:
s For each ton from 2,001 to 30,000 tons, 604 SDR
(up from 400 SDR);
s )RUHDFKWRQIURPWRWRQV}6'5
(up from 300 SDR);
s For each ton in excess of 70,000 tons, 302 SDR
(up from 200 SDR).12
With the adoption of increased limits of liability, the
protection of maritime claimants has been strengthened.
However, it should be noted that the amendments affect
limitation of liability only under the 1996 LLMC.13 While
many States have adopted the 1996 LLMC, some
continue to adhere to the unamended 1976 LLMC, or the
earlier International Convention Relating to the Limitation
of the Liability of Owners of Seagoing Ships, 1957.14 Few
6WDWHV QRZ FRQWLQXH WR DGKHUH WR WKH ƄUVW LQWHUQDWLRQDO
FRQYHQWLRQ LQ WKH ƄHOG WKH ,QWHUQDWLRQDO &RQYHQWLRQ IRU
WKH8QLƄFDWLRQRI&HUWDLQ5XOHVUHODWLQJWRWKH/LPLWDWLRQ
of Liability of Owners of Seagoing Vessels, 1924. While
each of the relevant Conventions deals with the issue
of limitation of liability for maritime claims, there are
substantive differences. Limitation of liability amounts vary
VLJQLƄFDQWO\ZLWKWKHKLJKHVWDPRXQWVWKDWLVWKRVHPRVW
favourable to claimants, under the 1996 LLMC.15 In view
of the most recent amendments, policy makers in States
that are not yet Contracting States to the 1996 LLMC
may wish to consider afresh the merits of accession.

B. REGULATORY DEVELOPMENTS
RELATING TO THE REDUCTION OF
GREENHOUSE GAS EMISSIONS FROM
INTERNATIONAL SHIPPING AND
OTHER ENVIRONMENTAL ISSUES
1. Reduction of greenhouse gas
emissions from international
shipping
For several years, efforts aimed at establishing a
regulatory regime to control and reduce emissions of
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GHGs from ships have been dominating substantive
discussions at the Marine Environment Protection
Committee (MEPC) of IMO.16 Relevant discussions
focus on technical and operational measures, which,
according to an IMO study published in 2009,17 have
DVLJQLƄFDQWSRWHQWLDOIRUUHGXFWLRQRI*+*HPLVVLRQV
from international shipping,18 but also on the more
controversial issue of potential market-based
measures (MBMs).19
An overview of relevant recent developments at IMO
is provided in the following sections. Attention should
also be drawn to an UNCTAD-edited volume Maritime
Transport and the Climate Change Challenge,
published in May 2012, which provides detailed
insight into a range of the potential implications of
climate change for this key sector of global trade.20

(a) Adoption of new regulations on energy
HIƂFLHQF\IRUVKLSVDQGJXLGHOLQHVIRU
their implementation
A key development under the auspices of IMO
LQFOXGHV WKH ƄQDOL]DWLRQ DQG DGRSWLRQ RI PDQGDWRU\
regulatory measures for GHG emissions control. A set
of technical and operational measures21 to increase
HQHUJ\ HIƄFLHQF\ DQG UHGXFH HPLVVLRQV RI *+*V
from international shipping were adopted during the
sixty-second session of the MEPC, which was held
from 11 to 15 July 2011. The package of measures
– adopted by roll-call vote rather than by consensus –
was added by way of amendment to the International
Convention for the Prevention of Pollution from Ships,
DVPRGLƄHGE\WKH3URWRFRORI 0$532/ 
Annex VI22 Regulations on the Prevention of Air
Pollution from Ships, as a new chapter (chapter 4)
HQWLWOHG q5HJXODWLRQV RQ HQHUJ\ HIƄFLHQF\ IRU VKLSVr
The amendments are expected to enter into force on
1 January 2013.23
Four sets of guidelines24 intended to support
the uniform implementation of these mandatory
UHJXODWLRQV ZHUH VXEVHTXHQWO\ DGRSWHG GXULQJ WKH
sixty-third session of MEPC, which was held from 27
February to 2 March 2012. At the same session, the
discussion continued on proposed MBMs that would
complement the technical and operational measures
already adopted.

5HJXODWLRQVRQHQHUJ\HIƂFLHQF\IRUVKLSV
7KH 5HJXODWLRQV PDNH WKH (QHUJ\ (IƄFLHQF\ 'HVLJQ
Index (EEDI) mandatory for new ships and the
6KLS (QHUJ\ (IƄFLHQF\ 0DQDJHPHQW 3ODQ 6((03 
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mandatory for all ships.25 The EEDI establishes
D PLQLPXP HQHUJ\ HIƄFLHQF\ UHTXLUHPHQW &22
emissions per capacity mile) for new ships, depending
RQ VKLS W\SH DQG VL]H 7KLV UHTXLUHG OHYHO ZLOO EH
UHGXFHG HYHU\ ƄYH \HDUV ZLWK VKLSV UHTXLUHG WR EH
LQFUHDVLQJO\HIƄFLHQWWKURXJKWHFKQLFDOLPSURYHPHQWV
WR HOHPHQWV RI GHVLJQ DQG FRPSRQHQWV LQƅXHQFLQJ
IXHO HIƄFLHQF\ 5HGXFWLRQ UDWHV DUH VHW XQWLO 
ZKHQ D } SHU FHQW UHGXFWLRQ LV PDQGDWHG RYHU WKH
DYHUDJH HIƄFLHQF\ IRU VKLSV EXLOW EHWZHHQ  DQG
2009. The EEDI is a performance-based mechanism,
DQGDVORQJDVWKHUHTXLUHGHQHUJ\HIƄFLHQF\OHYHOLV
attained, the industry is free to use the most costHIƄFLHQW WHFKQRORJ\ IRU WKHLU VKLSV WR FRPSO\ ZLWK
the relevant Regulations. The current EEDI will cover
DERXW}SHUFHQWRIHPLVVLRQVIURPQHZRLOWDQNHUV
gas tankers, bulk carriers, general cargo, refrigerated
cargo and container ships, as well as combination
FDUULHUV OLTXLGGU\EXON 26
Under the Regulations, it will also become mandatory
for ships to carry a SEEMP after 1 January 2013.
The SEEMP is intended to be a practical tool to help
shipowners manage their environmental performance
DQG LPSURYH DQG PRQLWRU VKLS DQG ƅHHW HIƄFLHQF\
over time. It establishes a mechanism for operators to
LPSURYHWKHHQHUJ\HIƄFLHQF\RIVKLSVWKURXJKXVHRI
WKH(QHUJ\(IƄFLHQF\2SHUDWLRQDO,QGLFDWRU ((2, DVD
monitoring tool.27,QWHUQDWLRQDO(QHUJ\(IƄFLHQF\ ,(( 
&HUWLƄFDWHVIRUVKLSVVXEMHFWWRWKH5HJXODWLRQVZLOOEH
issued by the respective Governments.28
As of 1 January 2013, the new Regulations shall
apply to all ships of 400 tons and above. However,
DGPLQLVWUDWLRQV PD\ ZDLYH WKH UHTXLUHPHQW IRU VXFK
VKLSVWRFRPSO\ZLWKWKH((',UHTXLUHPHQWV$FFRUGLQJ
to the Regulations, this waiver may not be applied to
ships above 400 tons:
“1. for which the building contract is placed on
or after 1 January 2017; 2. in the absence of a
building contract, the keel of which is laid or which
is at a similar stage of construction on or after 1
July 2017; 3. the delivery of which is on or after
-XO\RULQFDVHVRIDPDMRUFRQYHUVLRQ
of a new or existing ship, … on or after 1 January
2017.”29
7KH UHTXLUHG ((', DQG WKH DWWDLQHG ((', VKDOO EH
calculated for:
“1. each new ship; 2. each new ship which has
XQGHUJRQHDPDMRUFRQYHUVLRQDQGHDFKQHZ
RU H[LVWLQJ VKLS ZKLFK KDV XQGHUJRQH D PDMRU
conversion that is so extensive that the ship
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is regarded by the Administration as a newly
constructed ship ….”
In addition:
qWKH DWWDLQHG ((', VKDOO EH VSHFLƄF WR HDFK VKLS
and shall indicate the estimated performance
RI WKH VKLS LQ WHUPV RI HQHUJ\ HIƄFLHQF\ ,W ZLOO
EH DFFRPSDQLHG E\ WKH ((', WHFKQLFDO ƄOH
that contains the information necessary for the
calculation of the attained EEDI and that shows
the process of calculation.”30
The calculation shall be done taking into account
guidelines developed by IMO.

Guidelines for implementation of energy
HIƂFLHQF\PHDVXUHV
Four sets of guidelines intended to assist in the
implementation of the mandatory Regulations on
HQHUJ\HIƄFLHQF\IRUVKLSVLQ0$532/$QQH[9,ZHUH
adopted by MEPC during its sixty-third session from
27 February to 2 March 2012.31 They are:
s 2012 Guidelines on the Method of Calculation of
WKH$WWDLQHG(QHUJ\(IƄFLHQF\'HVLJQ,QGH[ ((', 
for New Ships;
s 2012 Guidelines for the Development of a Ship
(QHUJ\(IƄFLHQF\0DQDJHPHQW3ODQ 6((03 ;
s *XLGHOLQHVRQ6XUYH\DQG&HUWLƄFDWLRQRIWKH
(QHUJ\(IƄFLHQF\'HVLJQ,QGH[ ((', ;
s Guidelines for Calculation of Reference Lines
IRU XVH ZLWK WKH (QHUJ\ (IƄFLHQF\ 'HVLJQ ,QGH[
(EEDI).32
Administrations were invited to take these Guidelines
into account when developing and enacting national
laws which give force to and implement provisions
set forth in the respective Regulations of MARPOL
Annex VI, as amended, as well as to bring SEEMP to
the attention of masters, seafarers, shipowners, ship
operators and any other interested groups.
The 2012 Guidelines address some of the concerns
that had been raised regarding the safety of the EEDI,
both in debates among States at IMO discussions33
and within the shipping industry.34 The key concern
in this respect had been that while the EEDI formula
value can easily be met by using vessels with smaller,
lower-power engines, these are potentially dangerous
since they do not have enough reserve power available
for emergency conditions, such as extreme weather
or special manoeuvring in ports when necessary.

The 2012 Guidelines on the method of calculation of
the attained EEDI for new ships contain a provision
which allows vessels to be built with whatever engine
power the owner thinks necessary, as long as it is
limited to provide a suitable shaft power to give the
UHTXLUHG((',YDOXH,QDQHPHUJHQF\WKHOLPLWHUZLOO
be deactivated or overridden so that more power can
be used.35
An updated work plan36 was also agreed upon, for the
GHYHORSPHQWRIIXUWKHUJXLGHOLQHVDQGHQHUJ\HIƄFLHQF\
frameworks for those ships not covered by the current
EEDI regulations. According to the work plan, these
JXLGHOLQHV DUH VHW WR EH ƄQDOL]HG E\ WKH HQG RI WKH
VL[W\ƄIWKVHVVLRQRIWKH0(3&WREHKHOGLQ

Draft MEPC resolution on promotion of technical
cooperation and transfer of technology relating
WRWKHLPSURYHPHQWRIHQHUJ\HIƂFLHQF\RIVKLSV
Another new Regulation in chapter 4 of MARPOL
Annex VI is that concerning “Promotion of technical
cooperation and transfer of technology relating to the
LPSURYHPHQWRIHQHUJ\HIƄFLHQF\RIVKLSVr8QGHUWKLV
Regulation, administrations, in cooperation with IMO
DQGRWKHULQWHUQDWLRQDOERGLHVDUHUHTXLUHGWRSURPRWH
and provide as appropriate – directly or through IMO
– support to States, especially developing States, that
UHTXHVW WHFKQLFDO DVVLVWDQFH 7KH 5HJXODWLRQ DOVR
UHTXLUHVDGPLQLVWUDWLRQVWRFRRSHUDWHDFWLYHO\ZLWKRQH
DQRWKHUDQGVXEMHFWWRWKHLUQDWLRQDOODZVUHJXODWLRQV
and policies, “to promote the development and
transfer of technology and exchange of information to
6WDWHVZKLFKUHTXHVWWHFKQLFDODVVLVWDQFHSDUWLFXODUO\
developing States, in respect of the implementation
RIPHDVXUHVWRIXOƄOWKHUHTXLUHPHQWVRIFKDSWHU>RI
MARPOL Annex VI ].”37
Linked to the implementation of this Regulation,
DQG RI WKH RWKHU HQHUJ\ HIƄFLHQF\ PHDVXUHV D GUDIW
resolution on the “Promotion of technical co-operation
and transfer of technology relating to the improvement
RIHQHUJ\HIƄFLHQF\RIVKLSVr38 was discussed during
the sixty-third session of MEPC. A group of member
States submitted an informal paper during the session,
providing comments and proposing additional
amendments to the draft resolution, on:
“a methodology for assessing implementation,
WKH QHFHVVDU\ ƄQDQFLDO WHFKQRORJLFDO DQG
capacity-building support for developing countries
by developed countries, taking into account
the principles of common but differentiated
responsibilities
and
respective
capabilities
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under the UNFCCC [United Nations Framework
Convention on Climate Change] and its Kyoto
Protocol.”39
$ZRUNLQJJURXSZDVHVWDEOLVKHGWRƄQDOL]HWKHGUDIW
resolution, but could not reach consensus on some
of the proposals. Work on the draft resolution will
continue during the sixty-fourth session of the MEPC,
to be held from 1 to 5 October 2012.
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the third Intersessional Meeting of the Working Group
on GHG Emissions from Ships (GHG-WG3), which was
dedicated to further work on MBMs, was held from
28 March to 1 April 2011.46 Due to time constraints,
MEPC had been unable to address the issue of
MBMs during its sixty-second session, held from 11
to 15 July 2011, and agreed to defer consideration of
relevant submissions to its sixty-third session.
During its sixty-third session, MEPC continued
its discussion of proposed MBMs, which would
complement the technical and operational measures
already adopted. It was agreed that the focus should
be on a more comprehensive impact assessment
RI WKH SRVVLEOH FRQVHTXHQFHV RI LQWURGXFLQJ DQ
MBM from international shipping under IMO. The
discussions on MBMs covered a number of different
WRSLFVZKLFKDUHEULHƅ\VXPPDUL]HGEHORZ

Three other categories of issues relating to GHGs were
considered during the sixty-third session of MEPC,
namely the application of EEDI to existing ships,
uncertainty in emission data, and a performance
standard for fuel consumption measurement.
Following concerns expressed by industry and
supported by a large number of parties, the
&RPPLWWHHFRQƄUPHGWKDW((',KDGEHHQGHYHORSHG
as a regulatory tool for new ships only; as a design
LQGH[H[WHQVLRQRILWVDSSOLFDWLRQWRWKHH[LVWLQJƅHHW
would be inappropriate.40 The MEPC took note of
concerns that the reduction effects of the EEDI and
SEEMP may have been overestimated, and noted that
XQFHUWDLQW\ H[LVWHG LQ WKH HVWLPDWHV DQG SURMHFWLRQV
of emissions from international shipping.41 The
Committee agreed that further work should take place
“to provide the Committee with reliable and up-to-date
LQIRUPDWLRQ WR EDVH LWV GHFLVLRQV RQ DQG UHTXHVWHG
the secretariat to investigate possibilities and report
to future sessions.”42 The Committee also agreed that
development of an IMO performance standard for fuel
consumption measurement for ships could be a useful
tool and should be considered further.

s That there were two opinions as to whether a
compelling “need and purpose of an MBM” for
international shipping under IMO had been clearly
demonstrated, and agreed to return to the issue in
due course;

(b) Market-based measures, and related
matters

s The debate on the “relation to relevant conventions
and rules”, and agreed to consider the issue further,
partly based on a submission by one delegation;

While a set of technical and operational measures
WR LQFUHDVH HQHUJ\ HIƄFLHQF\ RI VKLSV KDV QRZ
been adopted, discussions on possible MBMs for
the reduction of GHG emissions from international
shipping continue, and remain highly controversial.43
As reported in the Review of Maritime Transport
2011, an extensive debate on how to progress in the
development of an MBM had been held during the
VL[W\ƄUVW VHVVLRQ RI 0(3&44 The MBM proposals
under review ranged from those envisaging a
contribution or levy on all CO2 emissions from all ships,
or only for those generated by ships not meeting the
((',UHTXLUHPHQWWRHPLVVLRQVWUDGLQJVFKHPHVDQG
WRVFKHPHVEDVHGRQDVKLSpVDFWXDOHIƄFLHQF\ERWKE\
design (EEDI) and operation (EEOI).45 6XEVHTXHQWO\

The sixty-third session of MEPC adopted the report of
GHG-WG3, Reduction of GHG Emissions from Ships,47
and, in this respect, noted that the third Intersessional
Meeting had completed, as far as possible, the terms of
reference given to it by the Committee and had placed
the MBM proposals into two groups: (1) focus on insector and, (2) in-sector and out-of-sector, based on
the emission reduction mechanism used by the MBM
proposals.48 Inter alia, MEPC further noted:

s The debate on “strengths and weaknesses” and
WKDW IRU WKH 0%0 SURSRVDOV LGHQWLƄHG XQGHU
HDFK JURXS WKH SURSRQHQWV KDG LGHQWLƄHG DQG
listed strengths and weaknesses49 and that other
delegations which were not proponents of MBMs
KDG LGHQWLƄHG DGGLWLRQDO ZHDNQHVVHV IRU DOO WKH
MBM proposals;50
s That the Intersessional Meeting acknowledged the
ƄQGLQJVDQGFRQFOXVLRQVRIWKHVWXG\RIWKH([SHUW
Group on Feasibility Study and Impact Assessment
of Possible Market-based Measures (MBM-EG),51
LQFOXGLQJ LWV LGHQWLƄFDWLRQ WKDW WKHUH ZRXOG EH
a need for further study of both the “direct and
indirect impacts on developing countries” due to
the introduction and non-introduction of an MBM
for international shipping under IMO;
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s That two documents submitted by delegations,52
or relevant parts thereof, should be considered
further at its current session.
The debate continued on the issue of further impact
assessment of proposed MBMs for international
maritime transport. Two documents prepared by the
Chairperson were considered as part of this debate.
7KH ƄUVW GRFXPHQW53 set out proposals on how an
impact assessment may be undertaken to determine
the possible effects of introduction of an MBM for
international shipping, including the method and
criteria for the assessment. The second document54
contained proposed draft terms of reference for
a steering committee for the impact assessment
of MBM proposals, to be established in order to
supervise the impact assessment and to assist and
provide advice to the IMO secretariat. The MEPC
also noted that the feasibility study called for by the
work plan for further consideration of MBMs had been
successfully completed by the MBM-EG, which had
concluded that all MBM proposals under review could
be implemented, notwithstanding the challenges
associated with the introduction of new measures.55
To illustrate the controversial nature of issues related
to the introduction of MBMs, especially from the
perspective of some developing countries, two
submissions by national delegations are particularly
pertinent, as detailed below.
$GRFXPHQWVXEPLWWHGE\,QGLDSUHVHQWHGWKHƄQGLQJV
of an MBM impact study on the country’s shipping
sector and trade.56 According to the study, the
adoption of an MBM would lead to adverse impacts
RQWUDGHDQGJURZWKDQGFUHDWHDQLQHTXLWDEOHEXUGHQ
on Indian consumers. Moreover, it could have “a
deleterious impact on the environment as consumers
RI FRDO LQ ,QGLD PD\ UHVRUW WR XVH RI SRRU TXDOLW\
Indian coal.”57 Based on the results of the study,
India reiterated its concerns about the economic
implications of MBMs on consumers in developing
countries, whose contribution to GHG emissions per
capita, were minimal.
Another document submitted by China58 highlighted
the need to carry out further impact assessment on
developing countries, and proposed a list of revised
criteria to be taken into account for the assessment.
Nine criteria were proposed, namely:
(i)

The “environmental effectiveness” of the
proposed MBMs, particularly in limiting GHG
emissions from international shipping;

(ii)

The “cost-effectiveness” of the proposed
MBMs and the direct and indirect socioeconomic impacts on trade, consumers and
industries in developing countries, particularly
in least developed countries (LDCs) and small
island developing states (SIDSs);

(iii)

The “potential of the proposed MBMs to
provide incentives to technological reform and
innovation”;

(iv) The “economic, technical and operational
feasibility” of implementing the proposed
MBMs;
Y

7KHqSRWHQWLDODGGLWLRQDOƄQDQFLDOZRUNORDGDQG
technical burden” for the shipbuilding industry
and the maritime sector in developing countries
of implementing and enforcing the proposed
0%0V DQG WKH qQHHG IRU ƄQDQFLDO VXSSRUW
technology transfer and capacity-building”;

(vi) The “consistency of the proposed MBMs with
other relevant conventions”, such as UNFCCC,
Kyoto Protocol and World Trade Organization
(WTO) rules, “especially the principle of
[common but differentiated responsibilities and
respective capabilities] CBDR, as well as its
compatibility with customary international law,
as depicted in the [United Nations Convention
on the Law of the Sea] UNCLOS”;
(vii) When there is a potential to raise funds, the
qFRVWV ERUQH E\ DQG EHQHƄWV IRU GHYHORSLQJ
countries”;
(viii) The “potential additional administrative
burden”, and the legal aspects for national
administrations relating to the implemention
and enforcement of the proposed MBMs;
(ix) The “compatibility of the proposed MBMs
with the existing enforcement and control
provisions” under the IMO legal framework.
It was agreed by consensus that there was a need
for a continued impact assessment and that its focus
should be on possible impacts on consumers and
industries in developing countries. Despite the efforts
made to develop the draft terms of reference for further
impact assessment of proposed MBMs, including
the methodology and criteria for the assessment,
a number of issues were still pending. One issue
concerned whether the methodology for the impact
assessment should be carried out by an expert group
or by commissioned research institutes. Another issue
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concerned the scope of impact assessment. It was
agreed to consider the terms of reference further at
the next session of MEPC.
As part of the discussions on consideration and
possible consolidation of MBM proposals, various
submissions by delegations were considered.59 It was
DJUHHG WKDW 0%0 SURSRVDOV WKDW ZRXOG EH VXEMHFW
to the impact assessment were those set out in the
report of the GHG-WG3.60 Regarding consolidation of
proposals, it was noted, inter alia, that:
s “A number of delegations felt it desirable to carry
out the analysis with a reduced number of MBM
proposals, but also recognized that, in so doing,
vital information could be lost which could be used
DW D ODWHU VWDJH ZKHQ WKH ƄQDO 0%0 KDG EHHQ
advanced in its development; the resultant MBM
could be a combination of elements of different
MBMs or some compromise solution rather than
any of the proposals in their initial form”;61
s “Some delegations opposed further consideration
of MBM, stating that IMO should focus on technical
and operational measures”;62
s A large number of delegations were not ready to
select a possible MBM proposal at this time; the
presence or absence of draft legal text associated
with proposals “[was] not directly linked to the
maturity of the proposals and should not be used
as the benchmark for selection.”63
No proposal was eliminated at the session. All
SURSRVDOV VKRXOG EH IXUWKHU GHYHORSHG DQG ƄQDOL]HG
in time for the sixty-fourth session of the Committee,
where they were expected to be considered further in
order to determine whether they could be analysed
against all criteria.
7KHLVVXHRIFOLPDWHƄQDQFHDQGSRVVLEOHXVHRI0%0
revenues was also considered, including its relation
to the wider efforts of the international community
WR PRELOL]H FOLPDWH ƄQDQFH IRU XVH LQ GHYHORSLQJ
countries.64 Once again, as is illustrated by the summary
of the discussions in the report of the meeting, the issue
is one where consensus has not yet been achieved.
The Committee noted, inter alia, that:
s “Divergent views were expressed on the use of
revenues and the relation between an IMO MBM
DQGFOLPDWHƄQDQFHZLWKDQXPEHURIGHOHJDWLRQV
advocating disbursement of revenues as a way to
accommodate (reconcile) both CBDR and the IMO
principles,65 while others opposed this, if applied
universally to all ships, and advocated an approach
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that would ensure no net incidence on developing
countries”;66
s “A large number of delegations expressed the
view that the greater part of any MBM revenues
VKRXOG EH XVHG IRU FOLPDWH ƄQDQFH LQ GHYHORSLQJ
countries”;67
s “A number of delegations expressed the view that
an MBM for international shipping under IMO should
QRWEHXVHGDVDVRXUFHIRUJHQHUDOFOLPDWHƄQDQFHLQ
the context of the Green Climate Fund where funding
should be provided by developed countries”; 68
s “A number of delegations stated that the Rebate
Mechanism (RM)69 – which aims to reconcile
different principles of shipping and climate change
conventions – “[was] an innovative and constructive
proposal that addresses the CBDR principle and
should be analysed and considered further.”70
The Committee also noted:
(i) The ongoing work under UNFCCC on climate
ƄQDQFH
(ii) The Report of the Secretary-General’s High-level
Advisory Group on Climate Change Financing
(AGF);71
(iii) The G20 report by the World Bank and the
International Monetary Fund on mobilizing
funding sources for the Green Climate Fund,72
ZKLFK KDG LGHQWLƄHG LQWHUQDWLRQDO VKLSSLQJ DV
RQHSRVVLEOHVRXUFHRIƄQDQFH
It is also pertinent that the international shipping
industry – which, in respect of potential MBMs, has
indicated a preference for a fuel levy rather than an
emissions trading scheme – has expressed the view
that potential revenues should, inter alia, be used for
the purposes of adapting ports in developing countries
to the impacts of climate change.73
Regarding the relation of an MBM to WTO rules, it was
recalled that a large number of delegations at GHGWG3 had concluded that no incompatibility existed
between a potential MBM for international shipping
under IMO and the WTO rules. However, the view
was also expressed that a WTO presentation on this
matter at GHG-WG374 had to be viewed with caution,
as it expressed the position of the WTO secretariat,
and some delegations continued to remain concerned
about inconsistency issues between an MBM and the
WTO rules.75 The MEPC agreed to continue the debate
at its sixty-fourth session, and further submissions
and contributions were invited.
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(c) Matters concerning the United Nations
Framework Convention on Climate
Change
With respect to matters concerning UNFCCC, it
was noted that the United Nations Climate Change
Conference held in Durban from 28 November to 11
December 2011 resulted in the adoption of a number of
decisions and conclusions,76 including those relevant
to the control of GHG emissions from international
transport,77 to IMO as the custodian of the London
Convention and the London Protocol,78 and to the
next annual Climate Change Conference, planned
to take place from 26 November to 7 December
2012 in Doha, Qatar.79 7KH 0(3& UHTXHVWHG WKH
IMO secretariat “to continue its well-established
cooperation with the UNFCCC secretariat, to attend
relevant UNFCCC meetings, including the meetings
FRQFHUQLQJ WKH LGHQWLƄFDWLRQ RI SRVVLEOH IXQGLQJ
sources for the Green Climate Fund, and to bring the
outcome of IMO’s work to the attention of appropriate
UNFCCC bodies and meetings.”80

2. Ship-source pollution and
protection of the environment
(a) Developments at the United Nations
Conference on Trade and Development
Based on its mandate in the Accra Accord81 and in the
outcome documents adopted at the conclusion of the
thirteenth session of the United Nations Conference
on Trade and Development (UNCTAD XIII), held from
21 to 26 April 2012 in Doha, Qatar, UNCTAD, as
SDUWRILWVZRUNLQWKHƄHOGRIWUDQVSRUWKDVUHFHQWO\
published an analytical report with a focus on shipsource oil pollution. The report, entitled Liability and
Compensation for Ship-Source Oil Pollution: An
Overview of the International Legal Framework for Oil
Pollution Damage from Tankers,82 has been prepared
to assist policy makers, particularly in developing
countries, in their understanding of the complex
international legal framework and in assessing the
merits of accession to the relevant international legal
instruments.
By way of background, it should be noted that
approximately half the global crude oil production is
carried by sea. Much of this navigation is taking place
in relative proximity to the coasts of many countries,
in some cases transiting through constrained areas or
chokepoints, such as narrow straits or canals. At the
same time, the steady increase in the size and carrying
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capacity of ships transporting cargo of any type means
WKDW VLJQLƄFDQW TXDQWLWLHV RI KHDY\ EXQNHU IXHO DUH
carried across the oceans and along coastal zones.
While the number and extent of large oil pollution
incidents has decreased over time, exposure to shipVRXUFH RLO SROOXWLRQ UHPDLQV D SRWHQWLDOO\ VLJQLƄFDQW
economic threat for coastal States, in particular for
developing countries and SIDS with economies heavily
GHSHQGHQWRQLQFRPHIURPƄVKHULHVDQGWRXULVP
The international legal framework concerning oil
pollution from tankers is very robust and provides
VLJQLƄFDQW FRPSHQVDWLRQ IRU ORVV GXH WR RLO SROOXWLRQ
incidents. Relevant legal instruments, collectively
known as the Civil Liability Convention–International
Oil Pollution Compensation Fund (CLC–IOPC Fund)
regime,83 HQMR\ EURDG VXSSRUW DQG KDYH EHHQ
widely adopted at the international level. However,
a considerable number of coastal States, including
developing countries that are potentially exposed
to ship-source oil pollution incidents, are not yet
Contracting Parties to the latest legal instruments
LQ WKH ƄHOG DQG DV D UHVXOW ZRXOG QRW EHQHƄW IURP
VLJQLƄFDQW FRPSHQVDWLRQ LQ WKH HYHQW RI DQ RLOVSLOO
affecting their coasts or other areas under their marine
MXULVGLFWLRQ WHUULWRULDOZDWHUVDQGH[FOXVLYHHFRQRPLF
zones). It is against this background that the report has
been prepared, to assist policy makers, particularly in
developing countries, in their understanding of the
relevant legal instruments and in assessing the merits
of accession.
The report highlights central features of the international
legal framework and provides an analytical overview of
key provisions of the most recent of the international
legal instruments in force. It also offers considerations
for national policymaking, focusing, inter alia, on:
s 7KHUHODWLYHEHQHƄWVRIDGKHUHQFHWRWKHODWHVWRI
the relevant international legal instruments;
s 7KHUHOHYDQWƄQDQFLDOEXUGHQDVVRFLDWHGZLWKVXFK
adherence;
s Levels of protection available to victims of tanker
oil pollution depending on which of the different
legal instruments have been adopted.
In conclusion, the report suggests that accession to
relevant legal instruments could offer considerable
EHQHƄWVWRDQXPEHURIFRDVWDOGHYHORSLQJ6WDWHVWKDW
may be vulnerable to oil pollution from tankers.
While the report focuses on the international liability and
compensation framework for oil pollution from tankers,
it also highlights some of the key features of two
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important related international Conventions that cover
other types of ship-source oil pollution. These are:

VKLSVPXVWƄWDQH[KDXVWJDVFOHDQLQJV\VWHPRUXVH
any other technological method to limit SOx emissions.

s The 2001 Bunker Oil Pollution Convention,84
providing for liability and compensation in the
event of bunker oil spills from ships other than oil
tankers (for example, container vessels, reefers,
chemical tankers, general cargo ships, cruise
ships and ferries);

7KHƄUVWWZR62[(&$VWKH%DOWLF6HDDQGWKH1RUWK
Sea areas, were established in Europe, and took effect in
2006 and 2007 respectively. The third area established
was the North American ECA, taking effect on 1 August
2012. In addition, in July 2011, a fourth ECA, the United
States Caribbean Sea ECA, was established, covering
FHUWDLQ ZDWHUV DGMDFHQW WR WKH FRDVWV RI 3XHUWR 5LFR
(United States) and the United States Virgin Islands,
and will take effect on 1 January 2014.91

s The 1996 Hazardous and Noxious Substances (HNS)
Convention85 and its 2010 amending Protocol86 (2010
HNS Convention), which provides for compensation
relating to incidents arising in connection with the
carriage of a broad range of hazardous and noxious
substances, including non-persistent oil.

(b) Developments at the International
Maritime Organization
During its sixty-third session, MEPC also adopted
amendments to MARPOL relating to regional
arrangements for port reception facilities, and adopted
guidelines related to the implementation of the revised
MARPOL Annex V (Garbage), and the Hong Kong
International Convention for the Safe and Environmentally
Sound Recycling of Ships, 2009 (Hong Kong
Convention).87 The Committee also granted basic and
ƄQDODSSURYDOWRDQXPEHURIEDOODVWZDWHUPDQDJHPHQW
systems that make use of active substances.

Air pollution from ships: establishment of new
emission control areas (ECAs)
While CO2 is the main GHG emitted by ships, other
relevant substances include sulphur oxides (SOx) and
QLWURJHQR[LGHV 12[ 7KHVHVLJQLƄFDQWO\FRQWULEXWHWR
air pollution from ships and are covered by MARPOL
Annex VI,88 which had been amended in 2008 to
introduce more stringent emission controls.89 With
effect from 1 January 2012, Annex VI establishes
reduced SOx thresholds for marine bunker fuels, with
WKH JOREDO VXOSKXU FDS UHGXFHG IURP } SHU FHQW
SSP WR}SHUFHQW SSP 7KHJOREDO
VXOSKXU FDS ZLOO EH UHGXFHG IXUWKHU WR } SHU FHQW
SSP IURP VXEMHFWWRDIHDVLELOLW\UHYLHZ
in 2018).90 Annex VI also contains provisions allowing
for special SOx emission control areas (ECAs) to be
established where even more stringent controls on
sulphur emissions apply. Since 1 July 2010, these ECAs
KDYH62[WKUHVKROGVIRUPDULQHIXHOVRI}SHUFHQW IURP
WKHSUHYLRXV}SHUFHQW IURP-DQXDU\VKLSV
RSHUDWLQJ LQ WKHVH DUHDV ZLOO EH UHTXLUHG WR EXUQ IXHO
ZLWK QR PRUH WKDQ } SHU FHQW VXOSKXU $OWHUQDWLYHO\

Progressive reductions in NOx emissions from ship
engines have also been agreed. For ships that operate
in ECAs, the strictest controls are applicable to ships
constructed on or after 1 January 2016.
It should be noted that the shipping industry, while
supportive of the 2008 amendments, has expressed
concerns about some aspects of the implementation
RI WKH UHTXLUHPHQWV 7KLV LQFOXGHV LQ SDUWLFXODU WKH
availability of compliant low sulphur fuel to meet the
new demand.92

3RUWUHFHSWLRQIDFLOLWLHVVHZDJHIURPVKLSVDQG
garbage management
*DUEDJH IURP VKLSV FDQ EH MXVW DV GDQJHURXV WR
marine life as oil or chemicals. At its sixty-second
session in July 2011, MEPC adopted amendments to
MARPOL Annex V93, and these are expected to enter
into force on 1 January 2013. The revised Annex V
prohibits the discharge of all garbage into the sea,
except as provided otherwise. An overview of the
revised MARPOL Annex V discharge provisions is
SURYLGHGLQWDEOH}
At its sixty-third session, MEPC also adopted:
s Amendments to MARPOL Annexes I, II, IV, V and
VI,94 which are aimed at enabling SIDS to comply
ZLWK UHTXLUHPHQWV IRU SRUW 6WDWHV WR SURYLGH
reception facilities for ship waste through regional
arrangements. These amendments are expected
to enter into force on 1 August 2013;95
s A resolution96 calling for the development, without
GHOD\ RI SURYHQ DGHTXDWH DQG FRVWHIIHFWLYH
WHFKQLFDORQERDUGHTXLSPHQWWRPDNHLWSRVVLEOH
to meet the discharge standards for passenger
ships operating in the Baltic Sea (designated a
Special Area under MARPOL Annex IV Regulations
for the Prevention of Pollution by Sewage from
Ships);97
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7DEOH

6LPSOLƂHGRYHUYLHZRIWKHGLVFKDUJHSURYLVLRQVRIWKHUHYLVHG0$532/$QQH[9 UHVROXWLRQ
0(3&  ZKLFKZLOOHQWHULQWRIRUFHRQ-DQXDU\ IRUPRUHGHWDLOHGJXLGDQFH
UHJDUGLQJWKHUHVSHFWLYHGLVFKDUJHUHTXLUHPHQWVSOHDVHUHIHUWRWKHWH[WRI0$532/$QQH[9
RUWRWKH*XLGHOLQHVIRUWKH,PSOHPHQWDWLRQRI0$532/$QQH[9

Type of garbage

Ships outside special areas

Ships within special areas

Offshore platforms (more
than 12 nm from land) and
all ships within 500 m of
such platforms

Food waste comminuted or
ground

Discharge permitted
ſQPIURPWKHQHDUHVWODQGHQ
route and as far as practicable

Discharge permitted
ſQPIURPWKHQHDUHVWODQGHQ
route and as far as practicable

Discharge permitted

Food waste not comminuted
or ground

Discharge permitted
ſQPIURPWKHQHDUHVWODQGHQ
route and as far as practicable

Discharge prohibited

Discharge prohibited

Discharge prohibited

Discharge prohibited

Discharge permitted
ſQPIURPWKHQHDUHVWODQGHQ
route, as far as practicable and
subject to two additional conditions2

Discharge prohibited

Discharge permitted
ſQPIURPWKHQHDUHVWODQGHQ
route, as far as practicable and
subject to two additional conditions2

Discharge prohibited

Discharge permitted

Discharge prohibited

Cargo residues1 not contained
in wash water
Cargo residues1 contained
in wash water

Discharge permitted
ſQPIURPWKHQHDUHVWODQGHQ
route and as far as practicable

Cleaning agents and
additives1 contained in
cargo hold wash water
Discharge permitted
Cleaning agents and
additives1 in deck and
external surfaces wash water
Carcasses of animals carried
on board as cargo and which
died during the voyage

Discharge permitted

Discharge prohibited

Discharge prohibited

All other garbage including
plastics, synthetic ropes,
ƂVKLQJJHDUSODVWLFJDUEDJH
bags, incinerator ashes,
FOLQNHUVFRRNLQJRLOƃRDWLQJ
dunnage, lining and packing
materials, paper, rags, glass,
metal, bottles, crockery and
similar refuse

Discharge prohibited

Discharge prohibited

Discharge prohibited

0L[HGJDUEDJH

When garbage is mixed with or contaminated by other substances prohibited from discharge or having
different discharge requirements, the more stringent requirements shall apply

Source: www.imo.org.
1
These substances must not be harmful to the marine environment.
2
According to regulation 6.1.2 of MARPOL Annex V the discharge shall only be allowed if: (a) both the port of departure and
the next port of destination are within the special area and the ship will not transit outside the special area between these
SRUWV UHJXODWLRQ DQG E LIQRDGHTXDWHUHFHSWLRQIDFLOLWLHVDUHDYDLODEOHDWWKRVHSRUWV UHJXODWLRQ 

s The 2012 Guidelines for the Implementation of
0$532/ $QQH[ 998 and the 2012 Guidelines
for the Development of Garbage Management
Plans.99 These guidelines are intended to assist in
the implementation of the revised MARPOL Annex
V Regulations for the Prevention of Pollution by
Garbage from Ships, which was adopted at the
sixty-second session of MEPC in July 2011 and
is expected to enter into force on 1 January 2013.

Ship recycling
At its sixty-third session, MEPC also adopted the
2012 Guidelines for Safe and Environmentally Sound
Ship Recycling100 and the 2012 Guidelines for the
Authorization of Ship Recycling Facilities.101 These
guidelines, along with the 2011 Guidelines for the
Development of the Inventory of Hazardous Materials102
and the 2011 Guidelines for the Development of the
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Ship Recycling Plan103 that were adopted during the
sixty-second session of the MEPC, are intended to
assist ship-recycling facilities and shipping companies
to commence introducing voluntary improvements
WR PHHW WKH UHTXLUHPHQWV RI WKH +RQJ .RQJ
Convention,104 which had been adopted in May 2009.

Ballast water management
After considering the reports of the 18th, 19th and 20th
PHHWLQJVRIWKH-RLQW*URXSRI([SHUWVRQWKH6FLHQWLƄF
Aspects of Marine Environment Protection (GESAMP),
the Committee granted basic approval to three,105 and
ƄQDO DSSURYDO WR ƄYH 106 ballast water management
systems that make use of active substances.
Even though ballast water is essential to ensure safe
operating conditions and stability for vessels at sea, it
often carries with it a multitude of marine species that
may survive to establish a reproductive population
in the host environment, becoming invasive, outcompeting native species and multiplying into pest
proportions. In February 2004, under the auspices
of IMO, the International Convention for the Control
and Management of Ships’ Ballast Water and
Sediments (BWM) was adopted to prevent, minimize
and ultimately eliminate the risks to the environment,
human health, property and resources arising from the
WUDQVIHURIKDUPIXODTXDWLFRUJDQLVPVFDUULHGE\VKLSVp
ballast water from one region to another.107
With regard to the availability of ballast water
management systems, MEPC at its sixty-third session
noted that there were already 21 type-approved
systems available. While some delegations108
expressed concerns regarding the implementation
of the BWM Convention due to lack of approved
technologies, limited shipyard capacity, time
availability and costs involved, other delegations109
ZHUHRIWKHYLHZWKDWWKHUHDUHVXIƄFLHQWEDOODVWZDWHU
treatment technologies and shipyard capacity, and
encouraged shipowners to start installing ballast
water management systems on their ships in order
to avoid possible bottlenecks at a later stage. It was
noted that despite some differences in views there
was consensus regarding the need for additional
information on the pace of implementation, and the
availability of technologies and shipyard facilities
and member States were invited to provide updated
information regarding the status in their respective
countries, according to an agreed template.110
The MEPC also adopted a number of amendments
to BMW-related guidelines, including the 2012

105

Guidelines on Design and Construction to Facilitate
Sediment Control on Ships (G12).111 These are one
of the 14 sets of guidelines developed to assist in
the implementation of the BWM Convention – G12
updates the previous version adopted in 2006. The
MEPC also urged those countries that had not already
done so to ratify the BWM Convention, at their earliest
possible opportunity, so that it could enter into force.112

Dangerous chemicals and oil spill response
In an effort to develop further measures to prevent
pollution from ships, the International Convention
on Oil Pollution Preparedness, Response and
Cooperation (OPRC) was adopted in 1990. The OPRC
UHTXLUHV&RQWUDFWLQJ6WDWHVWRHVWDEOLVKPHDVXUHVIRU
dealing with pollution incidents, either nationally or in
cooperation with other countries. A Protocol to the
OPRC relating to hazardous and noxious substances
(OPRC-HNS Protocol) was adopted in 2000. To assist
States in implementing the Convention, the OPRCHNS Technical Group of MEPC was set up. At its
sixty-third session, MEPC approved the following
guidance manuals, which were developed by the
OPRC-HNS Technical Group:
s IMO/IPIECA Guidance on Sensitivity Mapping for
Oil Spill Response;
s Guideline for Oil Spill Response in Fast Currents;
s Operational Guide on the Use of Sorbents;
s Oil Spill Waste Management Decision Support
Tool.
)RUWKHƄQDOL]HGGUDIWVRIWKHIRXUJXLGHVVHH0(3&
annexes 62/8, 62/8/1, 62/8/2 and 62/8/3, respectively.

C. OTHER LEGAL AND REGULATORY
DEVELOPMENTS AFFECTING
TRANSPORTATION
7KLVVHFWLRQKLJKOLJKWVVRPHNH\LVVXHVLQWKHƄHOGRI
maritime security and safety, which may be of particular
interest to parties engaged in international trade and
transport. These include developments relating to
maritime and supply chain security, as well as the
entry into force of the International Convention on
6WDQGDUGVRI7UDLQLQJ&HUWLƄFDWLRQDQG:DWFKNHHSLQJ
for Fishing Vessel Personnel, 1995. Issues related
to piracy will, for reasons of space, not be covered.
However, a separate document on issues related to
piracy is in preparation by the secretariat.
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1. Maritime and supply-chain security
There have been a number of developments in
relation to existing maritime and supply-chain security
standards that had been adopted under the auspices
of various international organizations such as the World
Customs Organization (WCO), IMO and the International
Organization for Standardization (ISO), as well as at the
European Union (EU) level and in the United States, both
important trade partners for many developing countries.

(a) World Customs Organization–SAFE
Framework of Standards
As noted in previous editions of the Review of Maritime
Transport, in 2005, WCO had adopted the Framework
of Standards to Secure and Facilitate Global Trade
(the SAFE Framework),113 ZLWK WKH REMHFWLYH RI
developing a global supply-chain framework. The
SAFE Framework provides a set of standards and
principles that must be adopted as a minimum
threshold by national customs administrations. These
standards are contained within two pillars – pillar 1:
customs-to-customs network arrangements, and
pillar 2: customs–business partnerships.114 The SAFE
Framework has fast gained widespread international
acceptance and as of 1 March 2011, 164 out of
177 WCO members had expressed their intention to
implement it.115
An important feature of the SAFE Framework is the
concept of Authorized Economic Operators (AEOs),116
which are essentially parties that have been accredited
by national customs administrations as compliant with
:&2 RU HTXLYDOHQW VXSSO\FKDLQ VHFXULW\ VWDQGDUGV
6SHFLDO UHTXLUHPHQWV KDYH WR EH PHW E\ $(2V LQ
respect of physical security of premises, hidden camera
VXUYHLOODQFH DQG VHOHFWLYH VWDIƄQJ DQG UHFUXLWPHQW
policies. In return, AEOs are typically rewarded by way
RIWUDGHIDFLOLWDWLRQEHQHƄWVVXFKDVIDVWHUFOHDUDQFHRI
goods and fewer physical inspections.
In recent years, a number of agreements on
mutual recognition of AEO programmes have been
concluded, mainly on a bilateral level.117 However,
there still appears to be a lack of consensus on what
mutual recognition means in practice. According to the
SAFE Framework, for a system of mutual recognition
to work it is essential that:
s There is an agreed set of common standards that
LQFOXGH VXIƄFLHQWO\ UREXVW DFWLRQ SURYLVLRQV IRU
both customs and AEOs;
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s Standards are applied in a uniform manner so that
RQHFXVWRPVDGPLQLVWUDWLRQPD\KDYHFRQƄGHQFH
in the authorization of another;
s ,I WKH FHUWLƄFDWLRQ SURFHVV LV GHOHJDWHG WR D
designated authority by an authorizing customs
administration, that there is an agreed-upon
mechanism and standards for that authority;
s Legislation to enable the implementation of a
mutual recognition system is in place.118
In June 2010, WCO issued its SAFE Package,
bringing together all WCO instruments and
guidelines that support its implementation.119 A
number of updates have recently been made to this
package. This includes the 2011 version of the SAFE
Framework, providing a separate annex for data
elements for security purposes and incorporating
the remaining 10 + 2 data elements into those that
were listed in the previous version of 2007, with the
aim of improving WCO members’ risk assessment
capabilities in this area. The 2011 version of the
6$)( )UDPHZRUN DOVR LQFOXGHV GHƄQLWLRQV RI WKH
terms scanning and screening to clarify their use in
day-to-day customs work. Other updates include
2011 versions of the Compendium of Authorized
Economic Operator (AEO) Programmes UHƅHFWLQJ
relevant data as of June 2011, and of the WCO
Guidelines for the Procurement and Deployment of
Scanning/NII Equipment.
In addition, a new set of Guidelines for Developing
a Mutual Recognition Arrangement/Agreement was
added to the SAFE Package. As noted above, mutual
recognition is a broad concept embodied within
the WCO SAFE Framework, and its interpretation
might still be unclear. Therefore, the issuance of the
new Guidelines aims to assist States and industry
in this respect. According to the Guidelines, mutual
recognition is a concept “whereby an action or decision
taken or an authorization that has been properly
granted by one customs administration is recognized
and accepted by another customs administration” –
based on a formalized document generally termed
Mutual Recognition Agreement (MRA) or Mutual
5HFRJQLWLRQ$UUDQJHPHQW$VFRQFHUQVWKHREMHFWLYH
of mutual recognition, the Guidelines note: “one
customs administration recognizes the validation
ƄQGLQJV DQG DXWKRUL]DWLRQV E\ WKH RWKHU FXVWRPV
administration issued under the other programme and
agrees to provide substantial, comparable and, where
SRVVLEOHUHFLSURFDOEHQHƄWVIDFLOLWDWLRQWRWKHPXWXDOO\
recognized AEOs. This recognition is generally
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premised on the existence (or creation) of both
relevant legislation (where applicable) and operational
compatibility of both or more programmes.”120
The issue of mutual recognition is also addressed in a
WCO research paper,121ZKHUHWKHFRQFHSWLVFODULƄHG
in line with the general WCO approach, as follows:
“Mutual recognition of AEOs is perceived as
an arrangement or agreement between two or
more customs administrations (or governments)
that recognize each other’s audits, controls and
DXWKRUL]DWLRQVDVHTXLYDOHQWDQGWKHUHIRUHSURYLGH
UHFLSURFDOEHQHƄWVWR$(2V,QSUDFWLFHWKLVPHDQV
that AEOs authorized by the partner country are
recognized as being as secure and reliable as
AEOs authorized by their own administration and
ZLOO WKHUHIRUH UHFHLYH EHQHƄWV VXFK DV UHGXFHG
risk score and reduced controls when importing
into the customs territory.”
The research paper also suggests, however, that
some advocate a more expansive interpretation.
Some assert that an AEO accredited by one mutual
recognition agreement party should have exactly the
same status and be recognized as an AEO by the
other party or parties to that agreement, and thus
need not apply in the country of the other party. It is
XQFOHDU ZKHWKHU WKLV ODVW LQWHUSUHWDWLRQ LV VLJQLƄFDQW
or necessary, considering that international trade is
dominated by SMEs with a limited geographic range
of trade compared to multinationals.122
In recent years, a number of MRAs have been
adopted by customs administrations, usually on a
bilateral basis. However, it is hoped that these will, in
due course, form the basis for multilateral agreements
DWWKHVXEUHJLRQDODQGUHJLRQDOOHYHOV7KHƄUVW05$
was concluded between the United States and New
Zealand in June 2007. As of 30 June 2012, 19 bilateral
MRAs have been concluded and a further 10 are being
negotiated between the following: China-EU, ChinaJapan, Japan-Malaysia, China-Republic of Korea,
Hong Kong (China)-Republic of Korea, India-Republic
of Korea, Israel-Republic of Korea, New ZealandSingapore, Norway-Switzerland and SingaporeUnited States. Many countries already having customs
compliance programmes123 are also in the process of
adopting legislative measures and taking other steps
necessary to establish their own AEO programmes.
As of 30 June 2012, 23 AEO programmes have been
established in 49 countries124 and eight more countries
plan to establish them in the near future.125
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(b) Developments at the European Union
level and in the United States
At the regional level, EU and the United States have
continued to develop measures to improve maritime
and supply-chain security. Given the particular
importance for many developing countries of trade
with EU and the United States, it is pertinent to
mention certain developments in this context.
As regards EU, previous editions of the Review of
Maritime Transport have provided information on the
security amendment to the Customs Code (Regulation
648/2005 and its implementing provisions), which
DLPV WR HQVXUH DQ HTXLYDOHQW OHYHO RI SURWHFWLRQ
through customs controls for all goods brought into
or out of the customs territory of EU. The Review of
Maritime Transport 2011126 provided an analysis of
WKHPDMRUFKDQJHVWKLVDPHQGPHQWLQWURGXFHGWRWKH
Customs Code, and related developments.
Part of these changes involved the introduction of
provisions regarding AEOs, a status that reliable traders
PD\EHJUDQWHGDQGZKLFKHQWDLOVEHQHƄWVLQWHUPVRIWUDGH
IDFLOLWDWLRQPHDVXUHV6XEVHTXHQWUHOHYDQWGHYHORSPHQWV
such as the recommendation for self-assessment of
economic operators to be submitted together with their
DSSOLFDWLRQIRU$(2FHUWLƄFDWHV127 and the issuance of a
UHYLVHGVHOIDVVHVVPHQWTXHVWLRQQDLUH128 to guarantee a
uniform approach throughout all EU member States, are
also worth mentioning.
The EU is in the process of negotiating MRAs with
WKLUG FRXQWULHV LQFOXGLQJ PDMRU WUDGLQJ SDUWQHUV129
such as the United States.130 In this respect, it is
worth noting that EU and the United States signed a
decision on mutual recognition of their “secure traders”
programmes, namely the EU AEO and the United
States Customs–Trade Partnership Against Terrorism
(C-TPAT)131 programmes, on 4 May 2012.132 The
decision represents a formal agreement on mutual
recognition of safe traders, allowing these companies to
EHQHƄWIURPIDVWHUFRQWUROVDQGUHGXFHGDGPLQLVWUDWLRQ
IRU FXVWRPV FOHDUDQFH HQMR\ ORZHU FRVWV VLPSOLƄHG
procedures and greater predictability in their
transatlantic activities. Importantly, mutual recognition
is also expected to improve security on imports and
exports by enabling customs authorities to focus their
DWWHQWLRQ RQ JHQXLQH DUHDV RI ULVN 7KH MRLQW GHFLVLRQ
started to be implemented from 1 July 2012.133
As noted in previous editions of the Review of Maritime
TransportDOHJLVODWLYHUHTXLUHPHQWZDVLQWURGXFHGLQWR
United States law in 2007134 to provide, by July 2012,
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IRU}SHUFHQWVFDQQLQJRIDOO8QLWHG6WDWHVERXQG
cargo containers before being loaded at a foreign
port. In October 2009, the United States Department
of Homeland Security (DHS) had acknowledged that
WKHLPSOHPHQWDWLRQRIWKLVVFDQQLQJUHTXLUHPHQWZDV
unlikely to be met, and that the target date would
be postponed until July 2014.135 Relevant concerns
relating to the feasibility of implementing the legislation
appear, however, to remain,136 as is illustrated by the
conclusions of a recent United States Government
$FFRXQWDELOLW\2IƄFH *$2 UHSRUW.137 On 2 May 2012,
DQRIƄFLDOQRWLƄFDWLRQOHWWHUZDVVXEPLWWHGE\WKH'+6
Secretary to the US Congress, thus giving effect to
WKHDQWLFLSDWHGGHIHUUDORIWKHUHTXLUHPHQWIRU}SHU
cent scanning of United States-bound maritime
FRQWDLQHUV DW IRUHLJQ SRUWV IRU WZR \HDUV XQWLO } -XO\
2014.138,QWHUDOLDWKHOHWWHUVWDWHVWKDW}SHUFHQW
VFDQQLQJRIFRQWDLQHUVZDVQHLWKHUWKHPRVWHIƄFLHQW
nor a cost-effective way to secure the supply chain
DJDLQVWWHUURULVP,QDGGLWLRQGLSORPDWLFƄQDQFLDODQG
logistical challenges of such a measure would cost an
HVWLPDWHG}ELOOLRQ139

(c) International Maritime Organization
(i) Measures to enhance maritime security
Both the Maritime Safety Committee (MSC) and
the Facilitation Committee (FAL) of IMO consider
measures to enhance maritime security as part of their
agenda. In this respect, certain developments at the
most recent sessions of these Committees over the
past year, relating to the effective implementation of
the International Convention for the Safety of Life at
Sea (SOLAS) chapter XI-2 and the International Ship
and Port Facilities Security (ISPS) Code, to voluntary
self-assessment for port facilities and ship security, as
well as to the search for solutions to stowaway cases,
are relevant to the present Review.
At its ninetieth session, held from 16–25 May
2012, MSC recalled that it had previously urged
SOLAS Contracting Governments and international
organizations to bring to its attention, at the earliest
opportunity, the results of the experience gained
from the use of the relevant maritime security
guidance140 for consideration of action to be taken.
One country informed the Committee that it had, in
early 2012, conducted and completed a voluntary
self-assessment of its port facilities and ship security
using the guidance provided in the above circulars,
which had demonstrated to it the value of these selfassessment tools.141
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A number of maritime security-related measures were
considered during the thirty-seventh session of FAL,
held from 5–9 September 2011. During the session
the Committee adopted resolution FAL.11(37),
Revised Guidelines on the Prevention of Access by
Stowaways and the Allocation of Responsibilities
to Seek the Successful Resolution of Stowaway
Cases.142 Finding a solution to stowaway cases can
be challenging because of differences between the
national legislation of, potentially, several involved
States: the State of embarkation, the State of
GLVHPEDUNDWLRQ WKH ƅDJ 6WDWH RI WKH VKLS WKH 6WDWH
of apparent, claimed or actual nationality/citizenship
or right of residence of the stowaway, and States
of transit during repatriation. The revised Guidelines
outline comprehensive strategies to improve access
control and prevent intending stowaways from gaining
access to ships. They also provide guidance for
public authorities, port authorities, shipowners and
masters, to enable them to cooperate to the fullest
extent possible in order to resolve stowaway cases
expeditiously and ensure that an early return or
repatriation of the stowaway will take place.
The Committee also endorsed the inclusion, in the
Global Integrated Shipping Information System (GISIS),
of a module on stowaways, and urged member States
to make as much use as possible of the GISIS reporting
facilities. In 2008, 494 reports of stowaway cases were
received by IMO, 314 in 2009, 253 in 2010 and 47 in
2011 (up to August 2011). The reported cases involved
2,052 stowaways in 2008, 1,070 in 2009, 721 in 2010
DQGLQWKHƄUVWHLJKWPRQWKVRI+RZHYHUWKH
low number of reporting sources meant that meaningful
DQDO\VLVRIWKHUHSRUWVZDVGLIƄFXOW143 Associating the
increasing problem of stowaways with a lack of proper
implementation of physical security measures and
access controls on board ships and within port facilities,
member States’ obligations to implement fully the
provisions of SOLAS chapter XI-2 and the ISPS Code
ZHUHUHFDOOHGDQGLQSDUWLFXODUWKHUHTXLUHPHQWIRUƅDJ
States to assess, on a continuous basis, all threats to
VKLSV HQWLWOHG WR ƅ\ WKHLU ƅDJ WR VHW WKH VHFXULW\ OHYHO
accordingly, and to ensure that ships implement fully
the security procedures appropriate to the security level
as detailed in the ship security plan.144

(ii) Measures to improve security and
facilitation of international trade
and transport
A number of developments aimed at improving security
and facilitation of international trade and transport are
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also relevant. In particular, FAL, at its thirty-seventh
session, adopted a set of Guidelines for Setting up a
Single Window System in Maritime Transport.145 Single
window systems enable information to be provided
to multiple users through a single report. Hence
they facilitate trade and decrease the administrative
burden on the shipmaster, while at the same time
LPSURYLQJWKHLQIRUPDWLRQƅRZWRERWKLQGLYLGXDOSRUW
authorities and government agencies concerned. The
Committee also adopted a revised IMO Compendium
on Facilitation and Electronic Business.146 The
compendium provides updated information, guidance
and recommended formats for electronic exchange
RI LQIRUPDWLRQ UHTXLUHG E\ SXEOLF DXWKRULWLHV IRU WKH
arrival, stay and departure of the ship, persons and
cargo in order to facilitate clearance processes.
At its ninetieth session, MSC adopted Amendments
to the International Maritime Dangerous Goods

Box 5.1.

109

(IMDG) Code147 which are intended to harmonize
the IMDG Code with the amendments to the United
Nations Economic Commission for Europe (UNECE)
Recommendations on the Transport of Dangerous
Goods (17th revised edition). The Committee also issued
a circular, Interim Measures for Early Implementation of
the Draft Amendments to the International Maritime
Solid Bulk Cargoes (IMSBC) Code;148 these measures
are set to be adopted in 2013, following recent incidents
DVVRFLDWHGZLWKWKHOLTXHIDFWLRQRIFDUJRHV

(d) International Organization for
Standardization
During the last decade, ISO has been actively engaged
in matters of maritime transport and supply chain
security. Shortly after the release of the ISPS Code,
and to facilitate its implementation by the industry, the

The current status149 of the ISO 28000 series of standards

Published standards:
s ISO 28000:2007 – 6SHFLƄFDWLRQIRU6HFXULW\0DQDJHPHQW6\VWHPVIRUWKH6XSSO\&KDLQ. This provides the overall umbrella
standard.
s ISO 28001:2007 – Security Management Systems for the Supply Chain – Best Practices for Implementing Supply Chain
Security, Assessments and Plans 7KLV VWDQGDUG LV GHVLJQHG WR DVVLVW WKH LQGXVWU\ PHHW WKH UHTXLUHPHQWV IRU $(2
status.
s ISO 28002:2011 – Security Management Systems for the Supply Chain – Development of Resilience in the Supply Chain
– Requirements with Guidance for Use. This standard provides additional focus on resilience, and emphasizes the need
for an ongoing, interactive process to prevent, respond to and assure continuation of an organization’s core operations
DIWHUDPDMRUGLVUXSWLYHHYHQW
s ,62 – Security Management Systems for the Supply Chain – Requirements for Bodies Providing Audit and
&HUWLƄFDWLRQRI6XSSO\&KDLQ6HFXULW\0DQDJHPHQW6\VWHPV. This standard provides guidance for accreditation and
FHUWLƄFDWLRQERGLHV
s ISO 28004:2007 – Security Management Systems for the Supply Chain – Guidelines for the Implementation of ISO 28000.
7KHREMHFWLYHRIWKLVVWDQGDUGLVWRDVVLVWXVHUVWRLPSOHPHQW,62
s ISO 28005-2:2011 – Security Management Systems for the Supply Chain – Electronic Port Clearance (EPC) – Part 2: Core
Data Elements7KLVVWDQGDUGFRQWDLQVWHFKQLFDOVSHFLƄFDWLRQVWKDWIDFLOLWDWHHIƄFLHQWH[FKDQJHRIHOHFWURQLFLQIRUPDWLRQ
EHWZHHQ VKLSV DQG VKRUH IRU FRDVWDO WUDQVLW RU SRUW FDOOV DV ZHOO DV GHƄQLWLRQV RI FRUH GDWD HOHPHQWV WKDW FRYHU DOO
UHTXLUHPHQWVIRUVKLSWRVKRUHDQGVKRUHWRVKLSUHSRUWLQJDVGHƄQHGLQWKH,636&RGH)$/&RQYHQWLRQDQGUHOHYDQW
IMO resolutions.
Standards under development:
s ISO 28004-Addenda – Additional Guidance for Adopting and Certifying ISO 28000:
– For use in medium & small seaport operations;
– Adopting ISO 28000 for small–medium-sized businesses (SME);
t)RUVHFXULW\UHTXLUHPHQWVIRU$(2V
s ISO 28005-1 – Security Management Systems for the Supply Chain – Electronic Port Clearance (EPC) - Part 1: Message
Structures. Provides for computer-to-computer data transmission.
s ISO 28006 – Security Management Systems for the Supply Chain – Security Management of RO-RO Passenger Ferries.
Includes best practices for application of security measures.
s ISO 20858 – Uniform Implementation of ISPS Code. If IMO revises the ISPS Code, ISO 20858 may also need revision.
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ISO Technical Committee ISO/TC 8 published ISO
20858:2007, Ships and Marine Technology – Maritime
Port Facility Security Assessments and Security Plan
Development.
Another important contribution is the ongoing
development of the ISO 28000 series of standards,
Security Management Systems for the Supply Chain,
which are designed to help the industry successfully plan
IRUDQGUHFRYHUIURPDQ\GLVUXSWLYHHYHQW VHHER[} 
These standards promote a holistic, risk-based approach
to managing risks associated with any disruptive incident
in the supply chain, before, during and after the event.
The core standard, ISO 28000:2007, 6SHFLƄFDWLRQ
for Security Management Systems for the Supply
Chain, serves as an umbrella management system
that enhances all aspects of security: risk assessment,
emergency preparedness, business continuity,
sustainability, recovery, resilience and/or disaster
management, whether relating to terrorism, piracy,
cargo theft, fraud, and many other security disruptions.
The standard also serves as a basis for AEO and
&73$7FHUWLƄFDWLRQV9DULRXVRUJDQL]DWLRQVDGRSWLQJ
such standards may tailor an approach compatible
with their existing operating systems.

2. Maritime safety: entry into force
of the International Convention on
6WDQGDUGVRI7UDLQLQJ&HUWLƂFDWLRQ
and Watchkeeping for Fishing
Vessel Personnel, 1995 (STCW-F)
A Convention containing special rules on standards
RIWUDLQLQJFHUWLƄFDWLRQDQGZDWFKNHHSLQJ applicable
WR ƄVKLQJ YHVVHO SHUVRQQHO ZDV DGRSWHG RQ 
July 1995.150 The STCW-F Convention, consisting
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of 15 articles and an annex containing technical
UHJXODWLRQVVHWVWKHFHUWLƄFDWLRQDQGPLQLPXPWUDLQLQJ
UHTXLUHPHQWVIRUFUHZVRIVHDJRLQJƄVKLQJYHVVHOVRI
24 metres in length and above. Seventeen years after
LWVDGRSWLRQWKH&RQYHQWLRQƄQDOO\HQWHUHGLQWRIRUFH
RQ6HSWHPEHUKDYLQJUHDFKHGWKHUHTXLUHG
QXPEHU RI UDWLƄFDWLRQV WZHOYH PRQWKV HDUOLHU RQ 
September 2011.151 The entry into force of the STCW-F
Convention coincided with a diplomatic conference,
held from 9 to 11 October 2012, in South Africa for
the purpose of adopting an international agreement
on the implementation of the 1993 Protocol152 relating
to the 1977 Torremolinos International Convention for
the Safety of Fishing Vessels.
7KHVDIHW\RIƄVKHUPHQDQGƄVKLQJYHVVHOVFRQVWLWXWHV
an important part of the mandate of IMO. However, the
WZR LQVWUXPHQWV RQ ƄVKLQJ YHVVHO VDIHW\ PHQWLRQHG
above, that is, the 1977 Convention and its 1993
Protocol, have not come into force due to a variety of
technical and legal obstacles and unfortunately many
OLYHVFRQWLQXHWREHORVWLQDFFLGHQWVLQYROYLQJƄVKLQJ
vessels every year. With the entry into force of the
STCW-F Convention on 29 September 2012, and the
renewed efforts to reach agreement at the diplomatic
conference held from 9 to 11 October 2012, it is
expected and hoped that the Torremolinos Protocol
ZLOODOVRPHHWLWVHQWU\IRUFHUHTXLUHPHQWVDVVRRQDV
possible.153

D. STATUS OF CONVENTIONS
$ QXPEHU RI LQWHUQDWLRQDO &RQYHQWLRQV LQ WKH ƄHOG
of maritime transport have been prepared or were
DGRSWHG XQGHU WKH DXVSLFHV RI 81&7$' %R[} 
SURYLGHVLQIRUPDWLRQRQWKHVWDWXVRIUDWLƄFDWLRQRI
each of these Conventions, as at 19 September
2012.
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Contracting States to selected international conventions on maritime transport,
as at 19 September 2012

Title of Convention

Date of entry into force or
conditions for entry into force

Contracting States

United Nations
Convention on a
Code of Conduct for
Liner Conferences,
1974

Entered into force
}2FWREHU

Algeria, Bangladesh, Barbados, Belgium, Benin, Burkina Faso,
Burundi, Cameroon, Cape Verde, Central African Republic,
Chile, China, Congo, Costa Rica, Côte d’Ivoire, Cuba, Czech
Republic, Democratic Republic of the Congo, Egypt, Ethiopia,
Finland, France, Gabon, Gambia, Ghana, Guatemala, Guinea,
*X\DQD+RQGXUDV,QGLD,QGRQHVLD,UDT,WDO\-DPDLFD-RUGDQ
Kenya, Kuwait, Lebanon, Liberia, Madagascar, Malaysia,
Mali, Mauritania, Mauritius, Mexico, Montenegro, Morocco,
0R]DPELTXH1LJHU1LJHULD1RUZD\3DNLVWDQ3HUX3KLOLSSLQHV
Portugal, Qatar, Republic of Korea, Romania, Russian Federation,
Saudi Arabia, Senegal, Serbia, Sierra Leone, Slovakia, Somalia,
Spain, Sri Lanka, Sudan, Sweden, Togo, Trinidad and Tobago,
Tunisia, United Republic of Tanzania, Uruguay, Venezuela
(Bolivarian Republic of), Zambia.
(76)

United Nations
Convention on the
Carriage of Goods
by Sea, 1978
(Hamburg Rules)

Entered into force
}1RYHPEHU

Albania, Austria, Barbados, Botswana, Burkina Faso, Burundi,
Cameroon, Chile, Czech Republic, Dominican Republic, Egypt,
Gambia, Georgia, Guinea, Hungary, Jordan, Kazakhstan, Kenya,
Lebanon, Lesotho, Liberia, Malawi, Morocco, Nigeria, Paraguay,
Romania, Saint Vincent and the Grenadines, Senegal, Sierra
Leone, Syrian Arab Republic, Tunisia, Uganda, United Republic
of Tanzania, Zambia.
 

International
Convention on
Maritime Liens and
Mortgages, 1993

Entered into force
}6HSWHPEHU

Albania, Benin, Ecuador, Estonia, Lithuania, Monaco, Nigeria,
Peru, Russian Federation, Spain, Saint Kitts and Nevis, Saint
Vincent and the Grenadines, Serbia, Syrian Arab Republic,
Tunisia, Ukraine, Vanuatu.
(17)

United Nations
Convention on
International
Multimodal Transport
of Goods, 1980

1RW\HWLQIRUFHtUHTXLUHV
}FRQWUDFWLQJSDUWLHV

Burundi, Chile, Georgia, Lebanon, Liberia, Malawi, Mexico,
Morocco, Rwanda, Senegal, Zambia.
(11)

United Nations
Convention on
Conditions for
Registration of
Ships, 1986

1RW\HWLQIRUFHtUHTXLUHV
40 contracting parties
ZLWKDWOHDVW}SHUFHQW
of the world’s tonnage
as per Annex III to the
Convention

Albania, Bulgaria, Côte d’Ivoire, Egypt, Georgia, Ghana, Haiti,
+XQJDU\,UDT/LEHULD/LE\D0H[LFR0RURFFR2PDQ6\ULDQ
Arab Republic.
(15)

International
Convention on Arrest
of Ships, 1999

Entered into force
}6HSWHPEHU

Albania, Algeria, Benin, Bulgaria, Ecuador, Estonia, Latvia,
Liberia, Spain, Syrian Arab Republic.
(10)

Source: )RURIƄFLDOVWDWXVLQIRUPDWLRQVHHKWWSZZZXQRUJODZ
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E. TRADE FACILITATION IN
INTERNATIONAL AGREEMENTS
1. Towards multilateral rules on trade
facilitation at the World Trade
Organization: the early or only
harvest of the Doha Round?
(LJKW\HDUVVLQFHWKHLURIƄFLDOVWDUWLQWKH:72
negotiations on trade facilitation (TF) may be close to
delivering what could be the early – if not the only –
harvest of the Doha Round. Indeed, while the Round
itself is now largely considered to be failing,154 TF
is increasingly seen as a rare success story of the
negotiations. At the same time, the WTO Negotiating
*URXSRQ7UDGH)DFLOLWDWLRQ 1*7) KDV\HWWRƄQDOL]H
the draft consolidated negotiating text on the individual
TF measures. What is also lacking at this stage of
the negotiations is an agreement on the degree of
commitment of the developed members to delivering
technical assistance and capacity building (TACB) to
developing and least developed countries in exchange
for their commitments to implement TF.
The fate of the future WTO agreement, therefore,
hinges on two elements: delinking TF from the
:72 'RKD 5RXQG DQG ƄQDOL]LQJ WKH 7) DJUHHPHQW
itself and, in particular, its provisions on special and
differential treatment (SDT).

2. Delinking trade facilitation from
the WTO Doha Round
In the climate of uneasiness and scepticism
surrounding the Doha Round and its unsuccessful last
ministerial meeting in December 2011, some WTO
members, representatives of the business community
DQGKLJKOHYHO:72RIƄFLDOVLVVXHGRIƄFLDOVWDWHPHQWV
where they singled out TF as one of the very few areas
where an agreement was within the reach.155
The support expressed by G20 Ministers in Mexico,
April 2012, for breaking up the Doha Round into its
component parts, with an emphasis on TF, fuelled
the appeals for the delinking of TF from the rest of
the Doha issues. The idea is widely discussed and
supported by such countries or groups of countries
as Australia, Canada, Chile, the United States, and the
European Union and their business communities. In
June 2012, the World Bank and Regional Development
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Bank Presidents issued a personal press article,
published later in the press around the world and
in developing countries. In the article they urged, in
particular, the countries to conclude the TF Agreement
and reiterated the commitment for capacity-building
SURMHFWV DQG WHFKQLFDO DVVLVWDQFH WR DGGUHVV WKH
needs of developing countries so that they may be
able to fully implement the Agreement.156
The proponents of de-linking TF from the Doha
5RXQGHPSKDVL]HWKDWWKHH[SHFWHGEHQHƄWVIURPD
7) $JUHHPHQW LQ :72 UHSUHVHQW PRUH WKDQ } SHU
FHQW RI WKH H[SHFWHG EHQHƄWV RI WKH HQWLUH 5RXQG
ZLWKWZRWKLUGVRIWKHVHJDLQVEHQHƄWLQJGHYHORSLQJ
and the least developed countries.157 They also
consider that the current negotiating text on TF is
close to receiving the overall consensus. In his
speech at the UNCTAD Multi-year Expert Meeting on
Transport and Trade Facilitation in December 2011,
the Ambassador and Permanent Representative
of Sweden to the WTO voiced strong support for
the WTO TF Agreement in 2012, presenting the
Agreement as a “win–win”, especially in the light of
LWV EHQHƄWV IRU GHYHORSLQJ FRXQWULHV DQG /'&V +H
DUJXHGWKDWWKLVZDVDXQLTXHRSSRUWXQLW\WRPXVWHUD
much-needed boost to world economy and the best
way to address the key legitimate concern of poorer
GHYHORSLQJ FRXQWULHV WKDW LV JHWWLQJ DGHTXDWH DQG
sustained support for their TF reforms, through the
mechanism of SDT.158
The opponents of the idea of de-linking TF from the
'RKD 5RXQG LQFOXGH PDMRU HPHUJLQJ HFRQRPLHV
such as Argentina, Brazil, China, India and South
Africa. They stress the importance of the rest of the
'RKDSDFNDJH DJULFXOWXUHVXEVLGLHVGXW\IUHHTXRWD
free market access and a services waiver for LDCs)
for the developing countries. For them an agreement
on TF could not and should not be separated from
the rest of the negotiations and, therefore, should
VKDUHWKHƄQDOIDWHRIWKHRWKHUPDMRUHOHPHQWVRIWKH
Doha Round. They also reiterate that implementing
TF commitments would be much more onerous for
developing countries, as opposed to the industrialized
countries, who have already implemented most of
the TF measures under consideration.159 In their
eyes, agreeing on other Doha issues that would be of
EHQHƄW WR GHYHORSLQJ FRXQWULHV ZRXOG WLS WKH RYHUDOO
balance in favour of signing up to legal obligations in
the TF area.
The idea of TF as an early harvest, which has emerged
WLPLGO\ RYHU WKH ODVW WZR \HDUV LV QRZ D IUHTXHQW
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feature of the trade talks, media reports and speeches
RI WKH KLJK OHYHO RIƄFLDOV IURP :72 WKH :RUOG %DQN
DQGRWKHUPDMRUƄQDQFLDOLQVWLWXWLRQV,WUHPDLQVWREH
VHHQ ZKHWKHU WKH HFRQRPLF DQG SROLWLFDO EHQHƄWV RI
agreeing on TF would sway the opposition, leading
to the signature of the agreement in the near future.
But, while the debates on delinking TF from the Doha
Round are intensifying and gaining prominence, some
ZRUNUHPDLQVWREHGRQHWRƄQDOL]HWKH7)$JUHHPHQW
itself.

3. Finalizing the TF provisions,
including the commitments on the
special and differential treatment
The draft consolidated negotiating text, currently
in its 12th revision, released on 8 May 2012 (TN/
TF/W/165/12), contains a total of 26 articles160 with
 SDLUV RI VTXDUH EUDFNHWV GHQRWLQJ SURYLVLRQV
RU SDUWV RI SURYLVLRQV \HW WR EH ƄQDOL]HG 2QO\ RQH
substantial provision (draft article 14 on the National
Committee on Trade Facilitation) contains no such
brackets.
The provisions of the current draft consolidated
negotiating text can be divided into three sets:161
(a) Provisions on the individual TF measures;
(b) Institutional arrangements;
(c) Provisions on the special and differential treatment.

(a) Provisions on individual measures –
codifying the best practices in trade
facilitation
The individual TF measures currently included in the
draft consolidated negotiating text constitute what
can generally be seen as a set of the TF best practices
ER[} 
Many of these measures are present in such classical
TF instruments as the Revised International Convention
RQ WKH 6LPSOLƄFDWLRQ DQG +DUPRQL]DWLRQ RI &XVWRPV
Procedures (Revised Kyoto Convention) of the World
Customs Organizations, the 1982 Convention on the
Harmonization of Frontier Controls of Goods, and the
United Nations trade facilitation recommendations.162 In
addition, the draft article 10 paragraph 4 – in its more
binding version – aims to establish the obligation to
use relevant international standards or parts thereof for
their importation, exportation or transit formalities and
procedures. This potentially includes in the scope of the
agreement international TF standards, so far used on
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a voluntary basis, such as the United Nations Layout
Key (UNLK)163, the United Nations Trade Data Element
Directory and the WCO Data Model. Furthermore, as
documented by UNCTAD in the Review of Maritime
Transport 2011 and in a special technical note on
Trade Facilitation in Regional Trade Agreements, the TF
measures being negotiated by WTO are increasingly
part of the regional and bilateral trade agreements,
reinforcing their status as generally recognized and
promoted measures of trade facilitation.164
The draft negotiating text, therefore, constitutes
already at this stage a framework of reference on TF
best practices and is already used as a basis for the
national and/or regional TF strategies, bilateral and
regional trade cooperation, as well as in TF technical
DQGƄQDQFLDODVVLVWDQFHGHOLYHUHGE\WKHLQWHUQDWLRQDO
organizations.165 At the same time, almost all
SURYLVLRQVRQ7)PHDVXUHVQHHGVLJQLƄFDQWƄQHWXQLQJ
of the exact language and, thus, of the scope and
WKH VWULFWQHVV RI WKH PHDVXUH 7KH REMHFWLYH RI WKH
negotiations, as reported by some countries, is to
identify the elements of the substantial disagreement
so that a political decision can be taken, and to make
a decision on the desired degree of precision in the
legal wording.166

(b) Institutional arrangements –
coordinating at the World Trade
Organization and the national levels
The draft consolidated negotiating text also addresses
the issue of creating and maintaining institutional
arrangements at both WTO and national levels.
The draft article 13 establishes a WTO TF Committee,
ZKLFKLVWRFDUU\RXWVSHFLƄFUHVSRQVLELOLWLHVDVDVVLJQHG
to it by agreement or by the members, such as receiving
QRWLƄFDWLRQVRQWKHPRGDOLWLHVRIWKHLPSOHPHQWDWLRQRI
certain obligations (publication, Internet publication,
implementation categories and schedules), overseeing
the implementation of SDT, identifying relevant
international standards on export, import and transit
procedures and, possibly, carrying out dispute
settlement during a transitional period. The mandate
of the Committee is potentially vast, as, according to
the current draft, it can address “any matters related to
the operation of this Agreement or the furtherance of its
REMHFWLYHVrZKLFKLWLVH[SHFWHGWRGRLQFORVHFRQWDFW
with other international organizations dealing with TF to
avoid duplication of efforts.
At the national level, the draft negotiating text of article
14 of the Agreement contains a future obligation
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%R[

,QGLYLGXDOPHDVXUHVFXUUHQWO\LQFOXGHGLQWKHGUDIWQHJRWLDWLQJWH[W
TF measures currently included in the draft consolidated negotiating text

1.

Publication

21.

[Authorized operators]

2.

Information available through Internet

22.

Expedited shipments

3.
4.
5.

(QTXLU\SRLQWV
1RWLƄFDWLRQ
Interval between publication and entry into force

23.
24.
25.

6.

26.

7.

Opportunity to comment on new and amended
rules
Consultations

27.

3URKLELWLRQRIFRQVXODUWUDQVDFWLRQUHTXLUHPHQW
Border agency cooperation
[Declaration of trans-shipped or in transit goods]
[domestic transit]
Review of formalities and documentation
UHTXLUHPHQWV
Reduction/limitation of formalities and
GRFXPHQWDWLRQUHTXLUHPHQWV

8.

Provision of advance ruling

28.

Acceptance of copies

9.

Right of appeal

29.

Use of international standards

10.

Appeal mechanism [in a custom union] [that is a
WTO Member]

30.

Single window

11.

Import alerts/rapid alerts

31.

[Elimination of] [Mandatory] Pre-shipment [and
Post-shipment inspections]

12.

Detention

32.

Use of customs brokers

13.

Test procedures

33.

&RPPRQERUGHUSURFHGXUHV>DQGUHTXLUHPHQWV@

14.

Disciplines on fees and charges imposed on or in
connection with importation and exportation

34.

8QLIRUPIRUPVDQGGRFXPHQWDWLRQUHTXLUHPHQWV
relating to clearance

15.

Penalty disciplines

35.

2SWLRQWRUHWXUQUHMHFWHGJRRGVWRWKHH[SRUWHU

16.

Pre-arrival processing

36.

Temporary admission of goods

17.

6HSDUDWLRQRIUHOHDVHIURPƄQDOGHWHUPLQDWLRQ
and payment of customs duties, taxes, fees and
charges

37.

Inward and outward processing

18.

Risk management

38.

Freedom of transit

19.

Post-clearance audit/customs audit

39.

Customs cooperation

20.

Establishment and publication of average release
times

40.

National committee on Trade Facilitation

for all members to establish a national committee
on TF to facilitate both domestic coordination and
implementation of the agreement. This proposal
is based on a particular set of TF best practices
traditionally promoted by the United Nations (UNCTAD
and the United Nations regional commissions) and
LQWHUQDWLRQDO ƄQDQFLDO LQVWLWXWLRQV VXFK DV WKH :RUOG
Bank and the Asian Development Bank (ADB).167 The
usefulness of such a mechanism is widely recognized
and in many countries the WTO negotiations on TF
created the momentum and the political support for
such bodies. Setting up and, much more importantly,
maintaining such a committee is not an easy task,
especially for developing countries and LDCs, where
ensuring the domestic coordination and cooperation
RQ7)LVRIWHQYHU\GLIƄFXOWLQWKHDEVHQFHRIDFOHDU
legal basis, the strong political support and regular
technical assistance. Article 14 may, therefore, provide
the much needed legal basis and, where appropriate,

VROLGJURXQGVIRUUHTXHVWLQJDQGUHFHLYLQJORQJWHUP
technical assistance, ensuring the viability and the
DGHTXDWHSHUIRUPDQFHRIVXFKDPHFKDQLVP

(c) Provisions on the special and
differential treatment – overcoming the
stumbling block of the commitment
on technical assistance and capacity
building?
While progress has been made on identifying and
ƅHVKLQJRXWWKHOHJDOWH[WIRULQGLYLGXDO7)PHDVXUHV
achieving the agreement between all the negotiators
on SDT for developing countries and LDCs is still seen
as problematic and far from guaranteed.
Special and differential treatment is built into the draft
negotiating text and is embodied in the introduction
of three categories of commitments for developing
country and LDC members, using which these
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countries can delay the implementation of some
measures and/or make it conditional upon receiving
the appropriate TACB.168 Special and differential
treatment is also expressed in other elements, such
as the proposed “grace period” for the application of
the WTO dispute settlement mechanism (the period of
time for which has yet to be agreed on).
Setting aside the technicalities of making this
differentiated speed of the implementation of the
7) PHDVXUHV SRVVLEOH ZKLFK DUH \HW WR EH ƄQDOL]HG
the stumbling block in the eyes of many negotiators
and analysts is the reticent attitude of the developed
members vis-à-vis the inclusion of a clear legal
commitment to provide TACB to developing countries
and LDCs and to report on the assistance provided
individually or through international aid agencies.
,WLVWUXHWKDWWRGDWHOLQNLQJLPSOHPHQWDWLRQƅH[LELOLWLHV
to technical assistance delivery, and introducing the
mandatory reporting obligations on the TACB provided
is unprecedented in the WTO.169 Furthermore,
the developed countries explain their reservations
by pointing out the fact that the global TF-related
assistance is booming and, therefore, the needed
TACB is already available to the countries in need
RI WKH DVVLVWDQFH DQG LQ VXIƄFLHQW TXDQWLW\170 In the
course of the negotiations, some developed country
WTO members submitted several comprehensive
UHSRUWVWR1*7)HLWKHURQWKHLUƄQDQFLQJRIWKHSURMHFWV
in the area of TF, or with TF illustrating this point.171
The overall share of TACB assigned to TF has, in fact,
EHHQLQFUHDVLQJVLJQLƄFDQWO\RYHUWKHODVW\HDUV$WWKH
same time, the UNCTAD calculations, based on data
provided by OECD, also show a difference between
the middle-income developing countries and the
LDCs. The share of technical assistances assigned
to TF is much lower in LDCs than in middle-income
developing countries.172 This element, coupled with
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the reasonable expectations that the costs of TF
implementation will be the highest in LDCs, lends
grounds to the concern of the developing countries
regarding a legally binding promise of TACB. Linking
TF commitments to a technical assistance was already
incorporated in some bilateral trade agreements more
than a decade ago, as illustrated by the 2001 Canada–
Costa Rica Free Trade Agreement, and references to
technical assistance are increasingly included in the
new bilateral and regional trade agreements.173

4. Conclusion: Window of opportunity
for the World Trade Organization
trade facilitation agreement?
(LJKW\HDUVDIWHUWKHLURIƄFLDOODXQFK7)QHJRWLDWLRQV
LQ:72KDYHJDLQHGVXIƄFLHQWWHFKQLFDODQGSROLWLFDO
momentum to deliver, perhaps, multilateral legally
binding rules and the institutional setting for their
implementation. While the speed of the negotiations
may appear relatively moderate, it is important to
bear in mind that drafting technical agreements on
WUDGHDQGWUDQVSRUWIDFLOLWDWLRQLVVXHVXVXDOO\UHTXLUHV
several years even at the regional level. Already at
this stage, the WTO negotiations on TF have an
impact on the current regional and bilateral trade
agreements, on the TF-related TACB and national TF
strategies.174
$W SUHVHQW 7) VHHPV WR KDYH D GHƄQLWH ZLQGRZ RI
opportunity in WTO. What, in the end, will dictate
the ultimate fate of the agreement is the negotiators’
willingness and ability to meet each other halfway
ERWK LQ GHOLQNLQJ 7) IURP 'RKD DQG LQ ƄQDOL]LQJ WKH
WH[WRIWKHDJUHHPHQW:KDWHYHUWKHLUƄQDORXWFRPH
WKH :72 7) QHJRWLDWLRQV DUH DOUHDG\ D GHƄQLWH DQG
important chapter of the international regulatory and
legal framework of TF.
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ENDNOTES
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For further detail on relevant international regimes, see Reynolds, BWB and Tsimplis MN (2012) Shipowners’ Limitation
of Liability$+$OSKHQDDQGHQ5LMQ:ROWHUV.OXZHU3DUW,,

2

1976 LLMC entered into force on 1 December 1986. As at 30 June 2012 it had 53 States Parties representing
}SHUFHQWRIZRUOGWRQQDJH

3

The 1996 Protocol to the Convention on Limitation of Liability for Maritime Claims, 1976. It entered into force on 13
0D\$VDW-XQHWKLV3URWRFROKDG6WDWHV3DUWLHVUHSUHVHQWLQJ}SHUFHQWRIZRUOGWRQQDJH
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For further detail on persons entitled to invoke limitation and on the types of vessel in respect of which limitation is
available, see Reynolds, BWB and Tsimplis, MN (2012), fn 1 above, chapters 3 and 4. See also fn 13, below.

5

6HH $UWV  DQG  RI WKH  //0& DQG  //0& $UW  OLVWV D VHW RI EURDG FDWHJRULHV RI FODLPV VXEMHFW WR
limitation and Art. 3 provides for a subset of claims that is excluded from limitation of liability (e.g. claims covered by
specialized international liability regimes). For detailed commentary, see Reynolds, BWB and Tsimplis, MN (2012), fn
1 above, chapter 5.

6

See Art. 4 of the 1976 LLMC and 1996 LLMC: “A person liable shall not be entitled to limit his liability if it is proved that
the loss resulted from his personal act or omission, committed with the intent to cause such loss, or recklessly and
with knowledge that such loss would probably result”.

7

The IMO Legal Committee (LEG) during its ninety-ninth session held from 16 to 20 April 2012, adopted amendments
to increase the limits of liability in the 1996 Protocol. See Resolution LEG.5(99), Report of the Legal Committee on the
work of its ninety-ninth session, LEG 99/14, Annex 2.
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8QGHUWKHqWDFLWDFFHSWDQFHrSURFHGXUHDPHQGPHQWVHQWHULQWRIRUFHRQDVSHFLƄHGGDWHXQOHVVDQDJUHHGQXPEHU
RI6WDWHV3DUWLHVREMHFWEHIRUHWKDWGDWH

9

9 Article 3(a)(i).

10

Article 3(a)(ii).

11

Article 3(b)(i).

12

Article 3(b)(ii). The daily conversion rates for Special Drawing Rights (SDRs) can be found on the International Monetary
Fund (IMF) website, www.imf.org.

13

The 1996 LLMC applies in respect of proceedings before the courts of a Contracting State (see Art. 15); however, a
6WDWHPD\FKRRVHQRWWRDSSO\WKHOLPLWVRIWKH&RQYHQWLRQLQUHODWLRQ D WRDSHUVRQZKR}GRHVQRWKDYHKLVKDELWXDO
residence in a State Party, or does not have his principal place of business in a State Party or (b) any ship in relation to
ZKLFKWKHULJKWRIOLPLWDWLRQLVLQYRNHGRUZKRVHUHOHDVHLVVRXJKWDQGZKLFKGRHVQRWDWWKHWLPHVSHFLƄHGDERYHƅ\
WKHƅDJRID6WDWH3DUW\6HHDOVRIQDERYH

14

The 1957 Limitation of Liability Convention entered into force in 1968, and still has 14 States Parties.

15

The scope of application of the 1976 LLMC is identical to that of the 1996 LLMC (see fn 13 above). The 1924
Limitation of Liability Convention and the 1957 Limitation of Liability Convention also apply in principle to proceedings
before the courts of a Contracting State. However, under each of the Conventions a State may choose not to apply
the limits to certain categories of person or ship that lack a nexus to the Contracting State.

16

$QRYHUYLHZRIWKHGHOLEHUDWLRQVRQWKHUHGXFWLRQRI*+*HPLVVLRQVIRUPVKLSSLQJGXULQJWKHVL[W\ƄUVWVHVVLRQRIWKH
MEPC held from 27 September to 1 October 2010 was provided in chapter 5 of the Review of Maritime Transport 2011.

17

See the Second IMO GHG Study 2009, available at http://www.imo.org/blast/blastDataHelper.asp?data_
LG  ƄOHQDPH *+*6WXG\),1$/SGI . The study suggests that if implemented, relevant measures could increase
HQHUJ\HIƄFLHQF\DQGUHGXFHWKHHPLVVLRQVUDWHE\}SHUFHQWEHORZWKHFXUUHQWOHYHOV

18

For an overview of the discussions on the different types of measures, see the Review of Maritime Transport 2010,
p.118-119 and 2011, p.114-116.

19

In respect of market-based measures, see particularly the Review of Maritime Transport 2011, p.114 and 117-119.

20

The book, a UN co-publication with Earthscan/Routledge, includes contributions from experts from academia,
international organizations - such as the IMO, the UNFCCC secretariat, OECD, IEA and the World Bank - as well as
WKHVKLSSLQJDQGSRUWLQGXVWULHV,VVXHVFRYHUHGLQFOXGHWKHVFLHQWLƄFEDFNJURXQGJUHHQKRXVHJDVHPLVVLRQVIURP
international shipping and potential approaches to mitigation; the state of play in terms of the relevant regulatory and
institutional framework; potential climate change impacts and approaches to adaptation in maritime transport; and
UHOHYDQWFURVVFXWWLQJLVVXHVVXFKDVƄQDQFLQJDQGLQYHVWPHQWWHFKQRORJ\DQGHQHUJ\)RUIXUWKHULQIRUPDWLRQVHH
the UNCTAD website at www.unctad.org/ttl/legal.

21

For the text of the new Regulations, see the 5HSRUW RI WKH 0DULQH (QYLURQPHQW 3URWHFWLRQ &RPPLWWHH DW LWV 6L[W\
Second Session, MEPC 62/24/Add.1, Resolution MEPC.203(62), Annex 19.

22

7KH,QWHUQDWLRQDO&RQYHQWLRQIRUWKH3UHYHQWLRQRI3ROOXWLRQ)URP6KLSVDVPRGLƄHGE\WKH3URWRFRORI
(MARPOL 73/78), Annex VI (MARPOL Annex VI), sets limits on sulphur oxide and nitrogen oxide emissions from ship
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exhausts and prohibits deliberate emissions of ozone depleting substances. It also contains provisions allowing for
special SOx Emission Control Areas (SECAS) to be established with more stringent controls on sulphur emissions.
MARPOL Annex VI entered into force on 19 May 2005 and as of 30 June 2012 had 70 States Parties representing
}SHUFHQWRIZRUOGWRQQDJH
23
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24

For the text of the Guidelines see the 5HSRUW RI WKH 0DULQH (QYLURQPHQW 3URWHFWLRQ &RPPLWWHH RQ LWV VL[W\WKLUG
session, MEPC 63/23 and MEPC 63/23 Add.1, Resolutions MEPC.212-215(63), Annex 8-11.
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26
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31
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43
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