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CLARI FYI NG | SSUES ON Al R TRANSPORT SERVI CES TO DEFI NE THE ELEMENTS OF
THE PGSI TI VE AGENDA OF DEVELOPI NG COUNTRI ES AS REGARDS BOTH THE GATS
AND SPECI FI C SECTOR NEGOTI ATI ONS OF | NTEREST TO THEM

Agreed concl usi ons

The Expert Meeting reached the follow ng conclusions on issues which should be
taken into account in building the positive agenda for devel oping countries in the
air transport sector:

Progressive liberalization under current arrangenents

1. The current Annex on Air Transport in the Ceneral Agreement on Trade in
Services (GATS) rules out its application to traffic rights and services related to
traffic rights. The Annex does, however, list three services related to air
transport to which the rules of the GATS do apply. Commitnents so far in these three
sectors are limted.

2. Wth a view to identifying possible benefits fromfurther commtnments in the
areas already listed in paragraph 3 of the Annex, the GATS signatories are urged to
review their commtnents and to consider the options for including these sectors in
their packages of offers and requests.
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3. In a nunber of other areas, the application of the GATS may be unclear. There
is aneed to clarify the coverage under the existing wording by considering a nore
detailed classification of the air transport sector, including related activities.
The coverage of the Agreenent can then be tested nore easily.

4, Options for extending the coverage of itens simlar to those now listed in
par agraph 3 of the Annex could then also be considered.

5. This work, involving cooperation anmong the International Air Transport
Associ ation (I ATA), the International Civil Aviation O ganization (ICAO and the
World Trade Organization (WO, should include the conparison of the sectora
classifications now used in the GATS with those in comon use in the industry.

Consi deri ng ways of extending the coverage

6. Options for the inclusion of air transport in the GATS should continue to be
explored in order to understand nore conpletely the role that the GATS can play in
resolving the issues outlined above. In order to have an inpact on the debate on air
transport in the WO Council for Trade in Services, participants nust have an
appreciation of the options and their inplications.

7. Under the GATS, WO nenbers may claim exenptions from nost-favoured-nation
(MFN) treatnent for sone parts of the sector. Commitments on market access and
nati onal treatnment apply only to those parts of the sector that are bound in each
country’s schedul es.

8. In preparing for the review of the Annex, WO nenbers night wi sh to explore,
among ot hers, the follow ng options:

(a) It my be the case that a |arge nunber of econom es wish to exclude, in
particular, mode 1 (that is, supply across a national border, which neans
that the airline provides the service fromits home base). If so, the
current Annex coul d be anended to:

(i) specify that the exenption applies only to this node; and
(ii) make clear which elenments of the activity are included (rel ated

only to traffic rights, but to be defined nore precisely as a
consequence of the work done on the definition of the sector);
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(b) Mde 2, which refers to consunption abroad, may be | ess controversial, but
its scope has to be tested in the negotiation process;

(c) Mde 3, which refers to commercial presence, is increasingly conmon
Coverage of this nmode by the GATS adds to the adjustnent options of
airlines based in devel oped economes and also adds to the nopdes of
participation by devel oping econom es. There is evidence that rules on
establishnment that are applied in the bilateral system are becom ng nore
flexi bl e and nore open. Scheduling this node of delivery would recognize
this fact and provide the benefits of the GATS, in ternms of M-N, market
access and national treatnent;

(d) Commitments with respect to the nmovement of persons under node 4 would
al so be rel evant;

(e) This approach to treatment of air transport would have to consider the
consi stency between the GATS approach to defining national identity and
that applied in the bilateral air transport system Dealing wth
conpetition policy issues also requires the identification of the home
base of the airline, since it will be inportant to be able to identify a
jurisdiction to which a conplaint may be taken. The flexibility already
evident in the definition of carrier identity in the bilateral agreenents
i ndicates that this issue need not be a significant constraint.

9. Menbers may al so wish to consider including under paragraph 3 of the Annex
additional specific air transport services and activities, as well as reducing the
list of specific services, activities and/or traffic rights under paragraph 2 of the
Annex, taking into account the results of the work set out in paragraphs 2 to 5
above.

Treat ment of devel oping countries

10. In recognition of the concern expressed by devel opi ng countries on the need to
i nprove their participation in air transport markets on a level playing field, a
number of suggestions have been developed by |1 CAO | ATA, specialized regiona
organi zati ons and nenber States for nmechanisnms to achieve that goal. These
mechani sns represent transitional measures, and it is recommended that they be
studi ed and considered. The organi zati ons responsible for air transport should be
invited to take part in the devel opment and nanagenment of these options.
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11. The |1 CAO secretariat has devel oped a nunmber of recomendati ons for nechani sns
t hrough which this support could be provided. These refer to the ternms of market
access, the application of criteria on ownership and control, processes of slot

all ocation, and doing business matters. These recomendations should be re-
exam ned. |Inplenmentation of these options is a matter for individual econom es.
12. In addition, there are important contributions which can be nade to capacity-

buil ding, for exanple, with respect to conpetition policy, standards (i ncluding
those related to environnental issues, such as noise and industry doi ng-business
standards) and human resource development. It is reconmmended that cooperation for
t hese purposes be pursued in a nunber of mnopdes, including under the auspices of | CAO
and | ATA, where rel evant.

13. Consideration of the application of the GATS to air transport should al so cover
its inplications for special provisions for developing country participation.
Article I'V obliges menbers to facilitate the increasing participation of devel opi ng
countries in world trade in services through negotiated specific commtnents, such
as those relating to access to technology on a commerci al basis and inprovenent of
access to distribution channels and information networks. It would be useful to
eval uate how Article 1V has worked in general as well as its possible application
to the air transport sector

14. Article XXV refers to the scope for the WIO Council for Trade in Services to
provi de techni cal assistance by the WO secretariat. This will be valuable in the
context of nmaking choices about docunenting conmmtnents if and when the air
transport exenption is renoved

Dealing with conpetition policy and other regulatory issues

15. It is important to deal wth conmpetition policy problems and with the
application of donestic regulation, which can lead to demands for conflict
resol ution. Difficulties have been experienced in conflict resolution in the
bilateral system Conflicts could arise from comrerci al decisions by airlines or
from governnent practices which have a direct effect -- for exanple, on access --
or an indirect effect -- for exanple, as a result of sanctioning some form of
airline behaviour in the nmarketplace. Wile a nmultilateral consensus on conpetition
policy issues is being pursued, other options for arrangenents which are specific
to air transport could be pursued while safeguarding the industry cooperation needed
to set standards and maintain interlining worldw de so as to preserve the integrity
of the gl obal network.
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16. The GATS has provisions which can be used to deal wth conpetition and
regul atory issues. Various articles are relevant, but especially those on donestic
regul ation (VI), nonopoly and exclusive service suppliers (VII1), business practices
(I X), safeguard neasures (X) and subsidies (XV). These provisions, however, can
only be invoked by States and in situations where States are involved, be it
directly through their action (subsidies, safeguards, donestic regulation) or
indirectly through their jurisdiction over service suppliers, nonopolies or
excl usive service suppliers. Furthernore, these provisions have generally not been
tested or devel oped, and further attention should be given to ways of strengthening
the contribution of the GATS through them

17. The WO Reference Paper on basic tel ecommuni cati ons shoul d al so be exam ned as
a nodel for how conpetition policy issues in particular could be dealt with in air
transport. This paper refers to conpetitive safeguards (e.g. anti-conpetitive
cross-subsi dies, denial of access to services), rules on interconnection (in the
case of air transport, access to infrastructure), treatnent of universal service
obligations, transparency, rules on the allocation of scarce resources such as
frequencies (in the case of air transport, |anding slots or gates) and the val ue of
havi ng regul ators who are independent of service providers. Simlar work on other
transport nodes shoul d al so be exam ned.

18. An inportant suggestion by I CAO based on its earlier work, was for States to
use a safeguard nechanism on anti-conpetitive practices, including a dispute
settlement and conciliati on process which could also be applied at enterprise |evel.

19. 1 CAO can work with WIO on clarifying various regulatory practices.

20. States are invited to inplement expeditiously their National Comunication
Navi gation Surveillance and Air Traffic Managenent Systens(CNS/ ATM, which have been
included in their regional air navigation plans, so as to alleviate airport and
ai rspace congestion and to facilitate reformof regulatory policy.

The regional route to reform

21. The number of active regional arrangements is increasing. There are at |east
11 such arrangenents in various stages of devel oprment.

22. A regional approach to reform has a nunber of advantages, such as the
devel opnent of cooperation anopng participants, competition within the region, the
devel opment of service to subregions, the consolidation and restructuring of
airlines, greater efficiency within the region, nmeking a contribution to
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conpetitiveness on routes outside the region, and so on. A regional approach can
al so affect market access.

23. The GATS provisions in Article V apply to regional arrangenents only when they
are part of a larger structure which has substantial sectoral coverage. Devel oping
countries do have sone flexibility in the application of regional arrangements, but
it may not be sufficient to support arrangenents which apply to one sector. Sone
of the existing air transport arrangenents are part of |arger econom c integration
arrangenments which are covered by Article V. In such cases the application of the
GATS to air transport would i npose disciplines on these arrangenents.

24. There is not yet sufficient information to make a judgenent about the effects
of these arrangenents. It is recormended that further work be conpleted on the
costs and benefits of the regional approach to reform Regional arrangenents could
be characterized by their rules (e.g. transparency, accession, termnms of market
access for non-nenbers, human resource devel opnent, etc.), and the |inks between
these rul es and econoni c outcones could be analysed. The results could be used to
design some principles for this route to reformin the absence of GATS rules, or
to facilitate the reporting of such arrangenents to the WIO Council for Trade in
Services if the GATS does apply.

Preparati on for negotiations
25. UNCTAD, in collaboration with ICAO, its regional agencies and other relevant

i nternational and regional bodies, should work with devel opi ng countries on these
options and the construction of the positive agenda.



