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INTRODUCTION

The Set of Multilaterally Agreed Equitable Principles and Rules for the Control of
Restrictive Business Practices (also known as the United Nations Set of Principles and
Rules on Competition) provides in section F.6(c) for the compilation of a Handbook on
Restrictive Business Practices Legidation.

The Fourth Conference to Review All Aspects of the Set, held in Geneva from 25 to
29 September 2000, as well as the Intergovernmental Group of Experts on Competition Law
and Policy at its fourth session, held in Geneva from 3 to 5 July 2002, requested the
UNCTAD secretariat to publish further issues of the Handbook on Competition Legidlation,
including the text of regional and international instruments complemented by a summary of
the main provisions of these instruments on the basis of inputs to be suomitted by member
States. (See the resolution adopted by the Review Conference (TD/RBP/CONF.5/16) and
the Agreed Conclusions of the Intergovernmental Group of Experts at its third session
(TD/B/COM.2/CLP/L.8).)

Accordingly, the secretariat has prepared this note, which contains commentaries on
the texts of competition legisation of Lithuania (new law), Maawi and Zimbabwe.

To date the UNCTAD secretariat has reproduced in its Handbooks competition
legidation of 47 countries. Algeria, Belgium, Brazil, Bulgaria, Canada, Chile, Colombia,
Cote d'lvoire, Croatia, the Czech Republic, Denmark, Finland, France, Georgia, Germany,
Hungary, Indonesia, Italy, Jamaica, Japan, Kenya, Lithuania, Malawi, Mexico, Morocco,
New Zealand, Norway, Pakistan, Poland, Portugal, the Republic of Korea, Romania,
Senegal, Slovakia, South Africa, Spain, Sri Lanka, Sweden, Thailand, Tunisia, Turkey,
Ukraine, the United Kingdom of Great Britain and Northern Ireland, the United States of
America, Venezuela, Zambia and Zimbabwe.

The Secretary-General of UNCTAD, in his note of 8 March 1996, requested States
that had so far not done so, or that had introduced new or amending competition legislation
since their last communication to the UNCTAD secretariat, to provide the latter with their
relevant legidation, court decisions and comments, using the indicated format (see page 4).
(However, in the case of States adopting competition legidation for the first time, the
commentary may not necessarily follow the format.) To facilitate reproduction of the texts
of legidation in more than one officia language of the United Nations, States were invited
to submit, if possible, the text of their legislation in one or more other languages of the
United Nations.

The UNCTAD secretariat is grateful to the States that have contributed the requested
materia for this issue of the Handbook, and it once again requests States that have not yet
done so to comply with the above- mentioned request of the Secretary-General of UNCTAD.
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FORMAT FOR CONTRIBUTIONSTO THE HANDBOOK

Description of the reasons for the introduction of the legislation

Description of the objectives of the legidation and the extent to which they have
evolved since the introduction of the original legislation

Description of the practices, acts or behaviour subject to control, indicating for each:

@ Thetype of control — for example, outright prohibition, prohibition in
principle or examination on a case-by-case basis; and

(b) The extent to which the practices, acts or behaviour in section D, paragraphs
3 and 4, of the Set of Principles and Rules are covered by this control, as
well as any additional practices, acts or behaviour that may be covered,
including those covered by controls relating specifically to consumer
protection— for example, controls concerning misleading advertising.

Description of the scope of application of the legislation, indicating:

) Whether it is applicable to all transactions in goods and services and, if not,
which transactions are excluded;

(b) Whether it applies to al practices, acts or behaviour having effects on the
country in question, irrespective of where they occur; and

(© Whether it is dependent on the existence of an agreement, or on such
agreement being put into effect.

Description of the enforcement machinery (administrative and/or judicial),
indicating any notification and registration agreements as well as the principal
powers or body (-ies)

Description of any paralel or supplementary legidation, including treaties or
undertakings with other countries, involving cooperation or procedures for resolving
disputes in the area of restrictive business practices

Description of the major decisions taken by administrative and/or judicial bodies,
and the specific issues covered

Short bibliography citing sources of legislation and principal decisions, as well as
explanatory publications by Governments, or legislation, or particular parts thereof
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COMPETITION LEGISLATION

. LITHUANIA

COMMENTARY BY THE GOVERNMENT OF L ITHUANIA ON THE LAW ON COMPETITION®
NoO. VI11-1099

A. Description of thereasonsfor theintroduction of the legislation

The Law on Competition No. VIII-1099 was passed by the Parliament (Seimas) of the
Republic of Lithuania on 23 March 1999 and became effective on 2 April 1999. The law
replaced the previous Law on Competition No. 1-2878 adopted in 1992.

After nearly seven years of experience implementing the Law on Competition No. 1-2878, the
time seemed right to review and improve this law, especially in view of the preparatory
procedures for accession to the European Union, as well as the signing and enactment of the
European Agreement itself and the harmonization of the Lithuanian law with European
Community legidation. These were the main factors leading to the drafting of the Law on
Competition No. VI11-1099 (hereafter the Law on Competition or the Law).

The chief reasons for the introduction of the new Law were those connected with law
approximation and the need to create a system of procedural rules. The Law introduced
significant changes, both in substance and procedure, including institutional changes.

B. Description of the objectives of the legislation and the extent to which they have
evolved since the introduction of the original legislation

The basic principles of competition legidation in Lithuania are outlined in the Constitution of
the Republic of Lithuania (approved by the citizens of the Republic of Lithuania in the
Referendum of 25 October 1992). Article 46 of the Constitution prohibits monopolization of
production and the market, and it protects freedom of fair competition.

Currently, the Law on Competition is the main legal act governing competition-prohibiting
market practices in Lithuania. The main objective of the Law is “to protect freedom of fair
competition in the Republic of Lithuania’. The Law regulates “the actions of the public and
local authorities and undertakings, which restrict or may restrict competition as well as
actions of unfair competition”, and it establishes “the rights, duties and liabilities of the said
institutions and undertakings and the legal basis for the control of competition restriction and
unfair competition in the Republic of Lithuania’.

" Thetext of this legidlation reflects the version supplied to UNCTAD by the Government of Lithuania.
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The Law also seeks harmonization of Lithuanian and European Community laws regulating
competition.

The Law provides for the establishment of the Competition Council of the Republic of
Lithuania (hereafter the Competition Council or the Council), “a public body of the Republic
of Lithuania implementing the state competition policy and supervising compliance with this
Law”, and provides the Council with a higher degree of independence.

The Law on Competition has committed to further improvement and development of
competition law in Lithuania by adopting secondary legislation to facilitate the effective
implementation of the provisions of the Law.

C. Description of the practices, acts or behaviour subject to control, indicating for
each:

(& The type of control — for example, outright prohibition, prohibition in principle or
examination on a case-by-case basis;

(b) The extent to which the practices, acts or behaviour in section D, paragraphs 3 and 4,
of the Set of Principles and Rules are covered by this control, as well as any
additional practices, acts or behaviour that may be covered, including those covered
by controls relating specifically to consumer protection — for example, controls
concerning misleading advertising.

Summary of main legal provisions

The Law on Competition is structured so as to prevent and prosecute three main kinds of anti-
competitive actions. First, Article 5 prohibits agreements “which have as their object the
restriction of competition or which may restrict competition”. Second, Article 9 prohibits
abuse of a dominant position Third, Articles 10-15 provide for premerger notification and
merger control (control of concentrations). The law not only covers the three traditional areas
of antitrust but also contains provisions relating to unfair competition and anticompetitive
activities by public and local authorities.

Prohibited agreements

All agreements concluded in any form (written or verbal) between undertakings, as well as
concerted practices, including decisions taken by combinations of enterprises (associations,
amalgamations, etc.), are prohibited if they restrict or may restrict competition.

Prohibited agreements are void from the moment of their conclusion.

Both horizontal and vertical agreements are prohibited.



TD/B/COM.2/CLP/33
page 7

The principal types of prohibited agreements are covered by Article 5 of the Law on
Competition. The nontexhaustive list of prohibited agreements includes agreements
incorporating:

Fixing of prices or other conditions of sale;

Market allocation;

Restriction of output, technical development or investment;

Application of discriminatory conditions to equivalent transactions,

Making of contracts subject to unrelated, supplementary obligations; and

Agreements between competitors not to bid, or coordination of bids or tenders among
competitors.

Article 5 provides that the first four types of agreements among competitors are considered as
per se restricting competition. Prohibited agreements between competitors (cartels) are
regarded as gross violations of the Law on Competition. However, Article 43 of the Law on
Competition provides for an exemption from fines for an undertaking that is the first of the
participants in the prohibited agreement to present all the information about the prohibited
agreement and satisfies other conditions established by the Law.

A block or individual exemptions may be granted to the agreements set out in Article 5 of the
Law on Competition. Undertakings that are willing to obtain an individual exemption or
obtain an endorsement to ensure that the intended agreement complies with conditions of the
block exemption are to duly apply to the Competition Council.

Agreements concluded between undertakings possessing a small share of the relevant market,
which because of their small influence cannot substantially restrict competition, are not
considered to be in breach of the Law on Competition. The requirements and conditions for
such agreements are outlined in a separate Resolution of the Competition Council.

Abuse of a dominant position

The Law defines “dominant position” as having the ability to unilaterally exercise “decisive
influence” on a market. Having a dominant position is not in itself prohibited. Under the Law,
a 40 per cent market share establishes a presumption of dominance. In addition, the Law
creates a presumption of joint dominance when the three largest firms in a market have a
collective market share of 70 per cent.

Article 9 of the Law prohibits abuse of a dominant position and provides examples of abuse:

The direct or indirect imposition of unfair prices or other purchase or selling
conditions;
Limitation of trade, production or technical development to the prejudice of
CONSUMers;
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Application of dissimilar (discriminating) conditions to equivalent transactions with
certain undertakings, thereby placing them at a competitive disadvantage; or

Making the conclusion of contract subject to acceptance by the other party of
supplementary obligations that, by their commercial nature or usage, have no
connection with the subject of such contract.

The main principles of determination of a dominant position are set out in “Explanations of
the Competition Council on Determining a Dominant Position”.

Control of concentrations

Under Article 10, the intended concentration must be notified to the Competition Council,
and the Council’s permission is required where:

The combined aggregate income of the undertakings concerned is more than 30
million Lt (approximately US$7,500,000) for the financia year preceding
concentration; and

The aggregate income of each of at least two undertakings concerned is more than 5
million Lt (approximately US$1,250,000) for the financia year preceding
concentration.

The concept of concentration, as defined by this Law, encompasses mergers and take-over of
control that may be acquired in any way, including control by natural persons.

The substantive standard to be applied by the Competition Council is whether the
concentration creates or strengthens a dominant position as a result of which effective
competition would be significantly impeded.

In order to trigger the obligation of notification, the Competition Council has the right to
obligate the undertakings that have effected concentration without notifying the Competition
Council to carry out actions restoring the previous situation or eliminating the consequences
of concentration and also to impose on undertakings fines fixed by the Law.

The Law provides that the Competition Council must, within one month after notification,
make a final decision on the merger or decide to extend the examination. In the latter event,
the final decision must be made within four months of notification.

Procedural rules on submission and examination of notification on concentration and of
calculation of aggregate income are adopted by the Resolution of the Competition Council.

If aparticipant in a concentration is a foreign undertaking, its aggregate income is calculated
as the sum total of income received in the product markets of the Republic of Lithuania.
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Unfair competition

The Law prohibits undertakings from performing any actions of unfair competition
detrimental to fair business practices, good customs and traditions, if such actions might limit
the competitive opportunities of the other undertaking. Examples of such actions as listed in
Article 16 include the following:

Unauthorized use of a mark identical or similar to the name, registered trademark or
nonregistered well-known trade mark of another undertaking;

Midleading of undertakings by providing them with wrong or groundless information
about one's own goods or the goods of another undertaking;

Use, transfer and disclosure of information that is a commercial secret of another
undertaking without its consent; and

Simulation of the product or product packaging of another undertaking.

In case of unfair competition, the undertaking whose lega interests have been injured may
apply to the court.

The Competition Council will investigate actions of unfair competition only in cases where the
interests of a significant number of undertakings or consumers are violated.

When investigating cases of unfair competition associated with misleading advertising, the
Competition Council will also abide by the Law on Advertising. The rights and obligations of
the Competition Council in controlling misleading advertising and comparative advertising
are established by the Law on Advertising and the Law on Competition. The procedure of
investigation and examination of violations is established by the Law on Competition.

Anticompetitive activities of public and local authorities

According to Article 4, public and local authorities are required to ensure freedom of fair
competition in the course of their regulation of economic activity. They are prohibited from
discriminating in favour of or against individua undertakings, except when such
discrimination is required in the course of carrying out their responsibilities under the laws of
Lithuania. The Law provides that the Competition Council may request governmental bodies
to modify or abolish acts that are considered to violate the Law, and, if such measures are not
taken, may appeal to the court, except in the case of normative acts of the Government of
Lithuania.

D. Description of the scope of application of the legidation, indicating:

(& Whether it is applicable to al transactions in goods and services and, if not, which
transactions are excluded;

(b) Whether it applies to all practices, acts or behaviour having effects on the country in
question, irrespective of where they occur;
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() Whether it is dependent on the existence of an agreement, or on such agreement being
put into effect.

The Law on Competition is applicable to all transactions in goods. According to the Law,

“good” means any object of purchase or sale, including all kinds of services and works, rights or
Securities.

The Law prohibits undertakings from performing actions that restrict or may restrict
competition, regardless of the character of their activity, except in cases where the Law on
Competition or laws governing individual areas of economic activity provide for exemptions
and permit certain actions prohibited under the Law on Competition.

The Law provides for a principle of extra-territoriality, according to which the Law may
apply not only to Lithuanian undertakings but also to foreign undertakings registered beyond
the territory of the Republic of Lithuania, provided that their activities restrict competition in
the Lithuanian domestic market.

The Law is not applicable to activity by undertakings that restricts competition on foreign
markets, unless international agreements to which the Republic of Lithuania is a party
provide otherwise.

When international agreements ratified by the Parliament of the Republic of Lithuania
establish different requirements to protect competition, the provisions of the above
agreements are applied.

E. Description of the enforcement machinery (administrative and/or judicial),
indicating any notification and registration agreements as well asthe principal
powers or body (-ies)

The Law on Competition is enforced by an independent Competition Council, a public
budgetary institution. The Chairman and four members of the Competition Council are
appointed by the President, according to the proposal of the Prime Minister. (The current
Competition Council was appointed by the President on 18 October 1999.) The Law also
provides for the creation of the administration of the Competition Council.

The principal powers of the Competition Council are laid down in Article 19. They
encompass the following:

Control of compliance by undertakings, public and loca authorities with the
requirements of the Law on Competition;

Establishment of the criteria and procedure for definition of a relevant market and a
dominant position;

Definition of the relevant market and calculation of its shares;

Issuance of mandatory instructions to submit documentation;

Appea to the court in order to protect the interests of the state and other persons
safeguarded by the Law on Competition;

Imposition of sanctions,

Adoption and expertise of legal acts; and
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Other powers provided by the Law.

Staff members of the administration of the Competition Council conduct investigations of
possible violations of the Law and have powers to acquire evidence and make
recommendations to the Competition Council. The Law provides for extensive powers to
obtain information from the subjects of an investigation. The powers include entering and
searching the subjects’ premises with or without notice, examining and copying documents
therein and taking documents away, and obtaining oral and written explanations from
subjects, including by requiring individuals to appear at the offices of the Competition
Council. Before entering and searching subjects premises and reviewing and removing
documents can be performed, however, a court order must be obtained. In addition, the Law
provides for the Competition Council to obtain information and documents from other
economic entities (non-subjects) and from public administration and local authorities in the
course of an investigation. For the maintenance of order, officers of the Competition Council
carrying out an investigation may enlist police assistance.

The Law explicitly specifies the administrative procedures to be followed by the Council in
prosecuting cases. The Council may decide to begin an investigation based on complaints or
on its own initiative. Undertakings that have been injured by allegedly anticompetitive
conduct, bodies of public and local authorities, and associations and unions of undertakings
and consumers may submit a formal request for an investigation. The Council is obligated to
decide within 14 days of an application whether it will grant the request. If an investigation is
begun, it must be completed within three months, except that each time the Council can
extend the period for up to an additional two months.

In the following cases, commencing proceedings is mandatory for the Council on receipt of
applications:

Individual exemption of prohibited agreements;
“Negative clearance” under Article 7; and
Authorization of concentrations.

In other cases, where complaints are made about aleged infringements of the Law, the
decision of whether or not to commence proceedings is subject to the discretion of the
Competition Council.

The Competition Council may conduct public hearings, in which the parties to the
proceedings may participate and present evidence. After a hearing, the Competition Council
may adopt resolutions to the effect that a violation of the Law has or has not occurred, and
may impose sanctions as appropriate. Sanctions may include orders to cease an illega
activity or to take action to eliminate the consequences of such activity. Fines may also be
imposed, both for substantive violations and for failure to observe procedural obligations
imposed by the Law. For the most substantive violations, when infringements have been
made in aggravating circumstances, the Law provides the maximum fine, up to 10 per cent of
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gross annual income. Appeals of decisions of the Competition Council may be made to the
court.

Although the implementation of competition law and competition policy in Lithuania rests
within the purview of the Competition Council, competition claims in Lithuania are also
investigated by the courts.

F. Description of any parallel or supplementary legidation, including treaties or
under standings with other countries, involving cooper ation or procedures for
resolving disputesin the area of restrictive business practices

In addition to supervision of the Law on Competition, the Competition Council performs
supervision of the Law on Monitoring of State Aid to Undertakings, and also carries out
functions assigned by the Law on Prices, the Law on Advertising and the Antidumping Law.

The main instruments for resolving possible disputes in the area of restrictive business
practices are established by the Europe Agreemert and agreements with other countries.

A decision of the Association Council between the European Communities and their member
states, on the one hand, and the Republic of Lithuania, on the other hand, has been taken
adopting the rules facilitating implementation of the provisions of Article 64, sections (1)(i),
(D(ii) and (2), of the European Agreement Establishing the Association between the
European Community and Its Member States, on the one hand, and the Republic of
Lithuania, on the other hand. The said rules were adopted by the Association Council on 26
May 1999. They are aimed at legitimizing the cooperation between Directorate Competition
of the European Commission and the Competition Council of the Republic of Lithuaniawhile
investigating cases in the territories both of the Community and Lithuania.

Lithuania has free trade agreements with the member states of the European Free Trade
Agreement (EFTA) and with the Czech Republic, Estonia, Hungary, Latvia, Poland,
Slovakia, Slovenia, Switzerland and Turkey. These agreements contain competition rules
indicating that the following are incompatible with the proper functioning of these
agreements insofar as they may affect trade between the parties:

Agreements between undertakings that have as their doject or effect the prevention,
restriction or distortion of competition; and

The abuse of dominant positions in the territories of the parties as a whole or in a
substantial part thereof.

The Competition Council also concluded the following bilateral agreements with competition
authorities of other countries:

Agreement of Co-operation between the State Competition and Consumer Protection
Office of the Republic of Lithuania and the Antimonopoly Office of the Republic of
Poland (1996 03 01)
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Agreement of Co-operation between the Competition Authorities of the Republic of
Latvia and Republic of Lithuania (1996 04 11)

Memorandum of Understanding between the Competition Authorities of the Republic
of Estonia, the Republic of Latvia and the Republic of Lithuania (1996 04 11)

These agreements contain provisions on finding of an understanding, requests for information,
and secrecy and confidentiality of information while investigating anti-competitive activities.

G. Description of the major decisions taken by administrative and/or judicial bodies,
and the specific issues cover ed

General overview

The Competition Council has taken appropriate measures to ensure sufficient implementation
of competition policy in Lithuania.

In 2000 the Competition Council issued 176 resolutions, 161 of which were related to the
implementation of the Law on Competition. A total of 92 new investigations were started, 79
of them on the basis of complaints and 13 at the Competition Council’s own initiative. In 20
cases, violation-constituting decisions have been taken, including 5 against restrictive actions
of state government bodies, 3 against cartel agreements, 4 against abuse of a dominant
position, 7 against unfair competition and 1 against illegal concentration. A total of 55
permissions for concentration were issued.

In addition, the Competition Council considered 2 applications for individual exemptions and
5 applications for confirmation that the intended agreement qualified for a block exemption.

In 2000 no decisions in this area were taken by other judicial bodies in Lithuania.

Anti-cartel enforcement

Cartel investigations are given priority by the Competition Council.

In 2000, the Competition Council considered three cartel cases. two of which are worthy of
mention.

Coordinated activities in photo-devel oping services

The Competition Council conducted an investigation concerning an agreement in the photo
service business. It was established that 16 companies had abolished discounts previously
allowed for film development, effective 1 March 2000. The decision to simultaneously
abolish discounts for film development followed an exchange of information at a meeting of
companies providing photo services. “An agreement” in this case was qualified as “concerted
actions of undertakings’.
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The Competition Council exercised al its investigative powers, to the extent that the Law
conferred them, including entering and searching the premises, examining and copying
relevant documents, and obtaining oral and written explanations from undertakings under
investigation. Before entry and search of premises and review and removal of documents, a
court order was obtained.

The Competition Council concluded that there was sufficient proof that the undertakings had
concluded an agreement to stop providing a film development service free of charge, and had
thus acted in breach of item 1, paragraph 1 of Article 5 of the Law on Competition.

The Competition Council imposed appropriate fines upon the undertakings concerned and
issued an order to terminate the agreement.

Price fixing by petrol-selling companies

The Competition Council conducted an investigation with a view to establishing the existence
of compliance in activities by two local petrol-selling companies. Both companies raised their
prices at the same time. The prices coincided for a period of one month. The directors of the
companies, in their oral and written explanations, denied that they had known each other.
However, the record of telephone calls, obtained by the Competition Council, proved that
they had made several calls to each other.

The material collected in the course of the investigation alowed the drawing of conclusions
about concerted actions aimed at fixing fuel prices. The actions of the competitors made it
evident that they had agreed on their behaviour and coordinated their business decisions
regarding prices, for which there was no other explanation. The actions of the companies
congtituted a breach of item 1, paragraph 1 of Article 5 of the Law on Competition, which
prohibits agreements to directly or indirectly fix prices of certain goods. The companies were
fined and were required to terminate their activities.

Abuse of a dominant position

During the year 2000, the Competition Council issued several decisions regarding
infringements of the Law on Competition committed by undertakings dominating in a
relevant market. The investigations led to the conclusion that certain companies holding a
monopoly in the market tended to abuse their dominant position.

The petrol market

Joint stock company Mazeikiu Nafta is the dominant petroleum refiner in Lithuania. It
provided large discounts on the sale of refined products to petrol companies that had petrol
import licenses and operated in retail petrol markets in Lithuania. Other companies thet did
not have import licenses did not enjoy the same discounts for purchases of similar quantities,
however. Moreover, the agreements with the companies having import licenses provided that
if those companies began to import refined products, they would lose their discounts and, in
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some cases, would also pay an additional penalty. After a full investigation, the Competition
Council determined that the effect of these restrictions was to restrict competition in the
petrol market, raising the prices paid by consumers. The Council imposed a fine of 100,000
Lt (US$25,000) on Mazeikiu Nafta for abuse of dominant position.

Heating networks

Joint stock company Utenos Silumos Tinklai enjoyed a dominant position as a supplier of
heat in the Utena region. Joint stock company Utenos Trikotazas was a large heat consumer
and was given price discounts because of its large purchases. After learning of the possibility
that Utenos Trikotazas might switch to an alternative source of energy (natural gas), Utenos
Silumos Tinklai eliminated all discounts previously given to Utenos Trikotazas. The
discounts were removed not for decreases in purchases of heat but because Utenos Trikotazas
was considering switching to a competitive source. Utenos Trikotazas lodged a complaint
with the Competition Council. The Council imposed a fine of 100,000 Lt (JS$25,000) on
Utenos Silumos Tinklai for abuse of dominance.

Telecommunications

The Competition Council initiated an investigation to determine whether actions by SC
Lietuvos Telekomas complied with provisions of Article 9 of the Law on Competition, when
SC Lietuvos Telekomas decided to install frequency-transmission-restricting filters on the
fixed analog lines at the operator’s site. SC Lietuvos Telekomas has a monopoly for fixed
telecommunications services. The company decided to install filters restricting frequency
transmission band on analog lines leased to new customers. The ingtalation of filters
prevented the customers from using the analog lines for transmission of broadband digitally
modulated signals. The customers were therefore forced to rent much more costly digital
lines and were deprived of the opportunity to compete with SC Lietuvos Telekomas in the
data transmission service market. In addition, certain undertakings operating in the data
transmission service market were placed at a more advantageous position than others, since
no filters were installed in lines rented by them.

The Competition Council determined that SC Lietuvos Telekomas, by having a dominant
position in the market for leasing telecommunications networks employed for voice and data
transmission, obstructed the expansion of data transmission services and technical progressin
this service market, which is closaly related to the market in which SC Lietuvos Telekomas
holds a dominant position, and therefore infringed item 2 of Article 9 of the Law on
Competition. Besides, the decision placed new market entrants at a competitive disadvantage
with respect to those already operating there. In order to provide services, newly entering
undertakings were forced to rent more costly digital lines from SC Lietuvos Telekomas and
were placed at a competitive disadvantage with respect to operators that rented analog lines.
The decison by SC Lietuvos Telekomas to install filters in leased analog lines discriminated
against certain undertakings and therefore constituted an infringement of item 3 of Article 9
of the Law on Competition.
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The Competition Council imposed on the SC Lietuvos Telekomas a fine of 150,000 Lt
(approximately US$37,000) and obligated the company to repeal the decision to instal
frequency-transmission-restricting filters on the leased analog lines.

Since 2001, when the Communications Regulatory Authority was established, issues
regarding the interconnection of telecommunications networks have mainly been under the
competence of this Authority.

H. Short bibliography citing sources of legislation and principal decisions, as well as
explanatory publications by Governments, or legidation, or particular parts
ther eof

Law on Competition No. VII1-1099 of 23 February 1999

Law on Advertising No. VI11-1871 of 18 July 2000

Law on Monitoring of State Aid to Undertakings No. V111-1689 of 18 May 2000
Law on Prices No. 1-413 of 26 July 1990

Antidumping Law No. VI11-807 of 23 June 1998

Law on Telecommunications No. VI11-774 of 9 June 1998

Legal acts adopted by the Competition Council:

Resolution No. 2 of 22 October 1999 “On the Regulations of the Administration of the
Competition Council” (replaced by Resolution No. 67 of 22 June 2000)

Resolution No. 4 of 5 November 1999 “On Provisional Rules of Procedure of the
Competition Council”

Resolution No. 38 of 27 December 1999 “On Granting a General Exemption to
Vertical Agreements under Articles 5, 6 and 7 of the Law on Competition”

Resolution No. 1 of 13 January 2000 “On Agreements of Minor Importance That Do
Not Fall under Article 5(1) and Article 5(2) of the Law on Competition”

Resolution No. 17 of 24 February 2000 “On the Competition Council Notice on the
Definition of the Relevant Market”

Resolution No. 45 of 27 April 2000 “On Notifications of Concentration and
Calculation of Aggregate Turnover”

Resolution No. 52 of 17 May 2000 “On the Competition Council Notice on the
Establishing of the Dominant Position”

Resolution No. 157 of 21 December 2000 “On the Order on Preparation, Submission
and Examination of Applications for Confirmation That Agreement Qualifies for
Granting a Block Exemption, and of Applications for Granting an Individual
Exemption”

Resolution No. 11 of 18 January 2001 “On Block Exemption to Agreements between
Transport Undertakings in Certain Transport Sectors Applying Articles 5, 6 and 7 of
the Law on Competition of the Republic of Lithuania”
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LAW ON COMPETITION
23 March 1999 No. VI11-1099
Vilnius

CHAPTER ONE
GENERAL PROVISIONS

Article 1. Purpose of the Law

1. The purpose of this Law is to protect freedom of fair competition in the Republic of
Lithuania

2. The Law shal regulate the actions of the public and loca authorities and
undertakings, which restrict or may restrict competition as well as actions of unfair competition,
shall establish the rights, duties and liabilities of the said ingtitutions and undertakings and the
legal basis for the control of competition restriction and unfair competition in the Republic of
Lithuania

3. This Law seeks for the harmonisation of the Lithuanian and the European Union law
regulating competition relations.

Article 2. Application of the Law

1. This Law shall prohibit undertakings from performing actions which restrict or may
restrict competition, regardless of the character of their activity, except in cases where this Law
or laws governing individual areas of economic activity provide for exemptions and permit
certain actions prohibited under this Law.

2. This Law shall also be applicable to the activity of undertakings registered beyond the
territory of the Republic of Lithuaniaif said activity restricts competition in the domestic market
of the Republic of Lithuania.

3. This Law shal not be applicable to the activity of undertakings which restricts
competition on foreign markets, unless international agreements to which the Republic of
Lithuaniais a party provide otherwise.

4. When international agreements ratified by the Seimas of the Republic of Lithuania
establish different requirements to protect competition, the provisions of the above agreements

shall apply.

Article 3. Definitions

1. “Economic activity” means any type of manufacturing, commercial, financial or
professiona activity, associated with purchese or sale of goods, except for acquisitions by
natura persons intended for persona and household needs.

2. “Good” means any object of purchase or sae, including all kinds of services and
works, rights or securities. Purchase or sale represents transfer or acquisition of goods based on
the contracts of purchase, supply and other transactions. Articles (property) transferred under
lease or loan-for-use contracts shall be comparable to goods.
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3. “Redtriction of competition” means any actions which prevent competition in a
relevant market or may weaken, distort or otherwise have a negative effect on competition.

4. '‘Undertaking” means an enterprise, a combination of enterprises (associations,
amalgamations, consortiums, etc.), an ingtitution or an organisation, or other legal or natural
persons which perform or may perform economic activity in the Republic of Lithuania or whose
actions affect or whose intentions, if realised, could affect economic activity in the Republic of
Lithuania. Public administration and local authorities of the Republic of Lithuania shall be
considered to be undertakings if they engage in economic activity.

5. “Relevant market” means the market of certain goods in a relevant geographic
territory.

6. “Product market” means the aggregate of goods which from the consumers’ point of
view are appropriate substitutes according to their characteristics, application and prices.

7. ‘Geographic territory (geographic market)” means the territory in which the
conditions of competition in arelevant product market are in essence similar to all undertakings
and which, taking into consideration said fact, may be distinguished from adjacent territories.

8. “Conditions of competition” means various economic parameters of purchase or
sale, the most important thereof being prices, discounts and markups or other payments as well
as factors affecting them (legal restrictions of economic activity, aid granted by public and local
authorities, production technologies and costs, peculiarities of the use and consumption of
goods, transportation possibilities, etc.).

9. “Competitors’ means undertakings which face or may face mutual competition in the
same relevant market.

10. “Agreement” means contracts concluded in any form (written or verbal) between
two or more undertakings or concerted actions of undertakings, including decision made by any
combination (association, amalgamation, consortium, etc.) of undertakings or by representatives
of such acombination.

11. “Dominant position” means the position of one or more undertakings in the relevant
market directly facing no competition or enabling it to make unilateral decisive influence in such
relevant market by effectively restricting competition. Unless proved otherwise, the undertaking
with the market share of not less than 40% shall be considered to have a dominant position in
the relevant market. Unless proved otherwise, each of a group of three or a smaller number of
undertakings with the largest shares of the relevant market, jointly holding 70% or more of the
relevant market shall be considered to enjoy a dominant position.

12. “Group of associated undertakings’ means two or more undertakings which, due
to their mutual control or interdependence and possible concerted actions are considered as one
undertaking when calculating joint income and market share. Unless proved otherwise, a group
of associated undertakings shall be deemed to be comprised of every undertaking concerned
and:

1) of undertakings in which, as in the undertaking concerned, the shareholding of one
and the same natural person or the same natural persons accounts for more than 1/4 of the
authorised capital or carries more than 1/4 of all the voting rights;

2) undertakings which are subject to joint management or have a joint administrative
subdivision with the undertaking concerned or a haf or more of whose supervisory board,
administrative board or other management body members are also members of the management
bodies of the undertaking concerned;
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3) undertakings in which the shareholding of the undertaking concerned accounts for
more than 1/4 of the authorised capital or more than 1/4 of all the voting rights or which have a
commitment to co-ordinate decisions relating to their economic activity with the undertaking
concerned, or those undertakings the responsibility for the meeting of whose obligations to third
parties has been assumed by the undertaking concerned, or those undertakings which have
undertaken to transfer al or part of their profit or have transferred the right to dispose of more
than 1/4 of their assets to the undertaking concerned;

4) undertakings whose shareholding in the undertaking concerned accounts for more
than 1/4 of the authorised capital or more than 1/4 al the voting rights, or with which the
undertaking concerned has committed itself to co-ordinate decisions relating to its economic
activity, or which have assumed the responsbility for meeting the obligations of the undertaking
concerned to third parties, or those to which the undertaking concerned has undertaken to
transfer al or part of its profit or has granted the right to dispose of more that 1/4 of its assets,

5) undertakings connected directly or indirectly through other undertakings with the
undertakings referred to in subparagraphs 1, 2 3 and 4 of paragraph 12 hereof in any way
specified in subparagraphs 1, 2, 3 and 4 of paragraph 12 hereof.

13. “‘Market share” means the proportion of total saes or purchase in the relevant
market accounted for by an undertaking or a group of associated undertakings.

14. “Concentration” means:

1) merger when one or more undertakings which terminate their activity as independent
undertakings are joined to the undertaking which continues its operations, or when a new
undertaking is established out of two ore more undertakings which terminate their activity as
independent undertakings,

2) acquisition of control, when one and the same natural person or persons aready
controlling one or more undertakings, or one or more undertakings, acting by contract, jointly
set up a new undertaking or gain control over another undertaking by acquiring an enterprise or
a part thereof, al or part of the assets of the undertaking, shares or other securities, voting
rights, by contract or by any other means.

15."Control” means any rights arisng from laws or contracts that entitle a lega or
natural person to exert a decisive influence on the activity of the undertaking, including:

1) ownership or theright to use al or part of the assets of the undertaking,

2) other rights which confer decisive influence on the decisions or the composition of the
undertaking’s managing bodies.

16. “Controlling person” means a lega or natura person having or acquiring control
over an undertaking. A controlling person may be a citizen of the Republic of Lithuania, a
foreign nationa or a stateless person, or any other undertaking, as well as public and loca
authorities. Spouses and their underage (adopted) children shall be considered as one controlling
person. When two or more legal or natural persons, acting under contract, exercise control over
an undertaking which is subjected to concentration, each of the legal or natural persons shal be
considered a controlling person.

17. “Decisiveinfluence’” means the situation when the controlling person implements or
is in the position to implement its decisions regarding the economic activity or the decisions or
composition of the management bodies of the controlled undertaking.

18. “Assets of an undertaking” means the long-term tangible assets and other fixed
assets used in economic activity.
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19. “Commercial secret” means technical, technological, commercia or organisational
information belonging to the undertaking and not disclosed publicly, the confidentiality of which
is protected by the undertaking, except for information that cannot be considered a commercial
secret under the laws of the Republic of Lithuania

Article 4. Duty of Public and Local Authorities to Ensure Freedom of Fair
Competition

1.When carrying out the assigned tasks related to the regulation of economic activity
within the Republic of Lithuania, public and local authorities shal ensure freedom of fair
compstition.

2. Public and local authorities shall be prohibited from adopting legal acts or other
decisions which grant privileges to or discriminate against any individua undertakings or their
groups and which bring about or may bring about differences in the conditions of competition
for competitors in the relevant market, except where the difference in the conditions of
competition cannot be avoided when the requirements of the laws of the Republic of Lithuania
are complied with.,

CHAPTER TWO
RESTRICTIVE PRACTICES

SECTION ONE
PROHIBITED AGREEMENTS

Article5. Prohibition of Agreements Restricting Competition

1. All agreements which have as their object the restriction of competition or which may
restrict competition shall be prohibited and shall be void from the moment of conclusion thereof,
including:

1) agreements to directly or indirectly fix prices of certain goods or other conditions of
sale or purchase;

2) agreements to share the product market on aterritorial basis, according to groups of
buyers, suppliers or in any other way;

3) agreements to fix production or sale volumes for certain goods, as well as to restrict
technical development or investment;

4) agreements to apply dissmilar (discriminating) conditions to equivalent transactions
with individual undertakings, thereby placing them at a competitive disadvantage;

5) agreements to make conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their commercial nature or according to usage, have no
direct connection with the subject of the contract;

6) agreement between competitors to participate a not to participate, or to submit co-
ordinated bids for public procurement contract, for tender or other procurement of asimilar type.

2. When concluded between competitors, the agreements listed in subparagraphs 1, 2, 3
and 4 of paragraph 1 hereof shall bein any case considered as restricting competition.
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3. The prohibition provided for in subparagraph 6 of paragraph 1 hereof shal not be
applied, if abid is officially submitted for the award of public procurement contract, for a tender
or other similar purchase, drawn up on the basis of a joint activity contract or other contract
which does not contradict the law.

4. Agreements concluded between undertakings possessing a small share of the relevant
market, which because of their small influence cannot substantially restrict competition shall not
be considered to be in breach of paragraphs 1 and 2 hereof.. The requirements and conditions of
such agreements shall be laid down by the Competition Council of the Republic of Lithuania
(hereinafter referred to as the Competition Council) by alegidative deed.

5. The provisons of paragraphs 1 and 2 hereof shal not be applicable in the cases
provided for in Articles 7 and 8 of this Law.

Article 6. Exemptions

1. Block or individua exemption may be granted to the agreements specified in Article 5
of this Law, provided the agreement promotes investment, technical or economic progress or
improves the distribution of goods, thus alowing all consumers to get additional benefit, aso
when:

1) the agreement does not impose restrictions on the activity of the parties thereto which
are not indispensable to the attainment of the objectives referred to in this Article;

2) the agreement does not afford contracting parties the possibility to restrict competition
in alarge relevant market share.

Article?7. Block Exemption

1. Taking into consideration the requirements of Article 6 of this Law, the Competition
Council shall adopt legd acts on the granting of a block exemption with respect to certain
categories of agreements and shall establish terms of application of the block exemption:

1) for agreements on licenses to use trade marks of goods and services, industria design
or other objects of intellectua property which may cause restrictions of production, sale, prices
of certain goods or some other competition restrictions, if this is related to the protection of the
rights to use trade marks, industrial design or other objects of intellectual property or to the
requirements of the technical terms of licenses,

2) for agreements which are alowed in certain relevant markets,

3) for other specific categories of agreements, for which genera exemption is granted
pursuant to the legd provisionsin effect in the European Union.

2. All undertakings shall have the right to conclude contracts which qualify for the
granting and application of ablock exemption.

3. Undertakings shall have the right to apply to the Competition Council for the
confirmation that the intended agreement qualifies for a block exemption. If the Competition
Council does not give a negative response within one month after the registration of the
application, confirmation shall be deemed to have been given.

4. Undertakings must not later than within one month after the coming into effect of the
agreement concluded according to the conditions of block exemption present information on the
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principal conditions of the agreement to the Competition Council. The Competition Council
shal establish a standard form for the presentation of such information.

Article 8. Individual Exemption

1. An undertaking seeking to get an individua exemption according to Article 6 of this
Law must submit an application for an individual exemption to the Competition Council prior to
the concluson or coming into force of the agreement. The agreement and the documents
proving that the agreement satisfies the requirements of Article 6 shall be attached to the
application.

2. The Competition Council must take a decision to grant an individual exemption not
later than within three months after the registration of the application for granting an individua
exemption, provided the agreement satisfies the requirements of Article 6, or take a decision to
refuse granting an individual exemption. If the Competition Council fails take a decision to
refuse granting an individua exemption within the specified period, an individual exemption
shall be deemed to have been granted according to the conditions provided for in the application
and in the agreement submitted by the undertaking alongside the application.

3. The decision to grant an individual exemption shall specify the date from which the
individual exemption shall have effect, the period for which it shal have effect and the
conditions and obligations to which the effect of the exemption shall be subject. The decision to
refuse to grant an individual exemption shall state the principal reasons of non-applicability of
an exemption.

4. On the application of the undertaking, the Competition Council may by its decision
extend the effective period of exemption, provided the agreement and the conditions of its
implementation satisfy the requirements of Article 6 and the conditions and obligations imposed
by the decision on the granting of exemption.

5. The Competition Council may amend or cancd its decision to grant an individua
exemption, if:

1) there has been a change of at least one of the circumstances due to which the decision
to grant an individua exemption has been made;

2) the decision to grant an individual exemption was based on fase or incomplete
information;

3) the parties to the agreement have breached any of the conditions or mandatory
obligations imposed by the decision on the granting of the exemption.

SECTION TwO
ABUSE OF A DOMINANT POSITION

Article9. Prohibition to Abuse a Dominant Position

It shall be prohibited to abuse a dominant position within the relevant market by carrying
out actions which restrict or may restrict competition, limit without cause the possibilities of
other undertakingsto act in the market, or violate the interests of consumers, including:

1) direct or indirect imposition of unfair prices or other purchase or selling conditions;
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2) limitation of trade, production or technica development to the prejudice of
consumers,

3) application of dissmilar (discriminating) conditions to equivalent transactions with
certain undertakings, thereby placing them at a competitive disadvantage;

4) making the conclusion of contract subject to acceptance by the other party of
supplementary obligations which, by their commercial nature or usage, have no connection with
the subject of such contract.

SECTION THREE
CONTROL OF CONCENTRATION

Article 10. Notification of Concentration

1. The intended concentration must be notified to the Competition Council and its
permission shall be required where combined aggregate income of the undertakings concerned is
more than LTL 30 million for the financid year preceding concentration and the aggregate
income of each of at least two undertakings concerned is nore than LTL 5 million for the
financia year preceding concentration.

2. The combined aggregate income of the undertakings participating in a concentration
shall be concelved as:

1) the sum of aggregate income of the undertakings concerned;

2) the sum of aggregate income of the undertakings where one or more of the
undertakings concerned acquire by contract another undertaking (the whole or parts of the
enterprise), all or apart of the assets of the undertaking or a part of its shares which, including all
previous acquisitions, congtitute 1/4 or more of the authorised capital, or confer 1/4 or more of
all the voting rights. Where the undertaking acquiring a part of shares in another undertaking
belongs to the group of associated undertakings, in calculating the shares being acquired, the
shares in this entity that are owned by the undertakings belonging to the same group of
associated undertakings shall be included. In the case of acquisition of a part of the undertaking
(enterprise) or a part of assets of the undertaking, aggregate income and market share shall be
calculated proportionately to the part of the property acquired;

3) the amount of aggregate income of the undertakings subject to concentration, in one
or more of which one and the same natural person or persons, having the right of control,
acquire another undertaking (whole enterprise or a part of it), al or a part of the assets of the
undertaking or a part of its shares which, including previous acquisitions, constitute 1/4 or more
of the authorised capital or confer 1/4 or more of all the voting rights. When calculating the part
of the shares acquired by a naturad person or natural persons from another undertaking, the
shares owned in this undertaking by the undertakings controlled by a natural person or the same
natural persons, as well as by all undertakings belonging to the same group of associated
undertakings shall be included. In the case of acquisition of a part of the undertaking (enterprise)
or a part of the assets thereof, aggregate income and market share shall be calculated
proportionately to the part of the assets acquired;

4) the amount of aggregate income of the undertakings which, based on an agreement,
jointly set up anew undertaking, or establish a common management body or any administrative
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subdivision, aso of those which, due to the decisions taken, will have a half or more of the same
members in supervisory board, administrative board or other management body, or of those
which commit themselves to co-ordinate among themselves decisions concerning their
economic activity or to transfer to each other the whole or a certain part of profit, or of those
which confer to each other the right to dispose of all or a part of their assets, or one or severa
undertakings of which by contract or otherwise acquire control of another undertaking. Where
one undertaking confers to another undertaking the right to dispose of a part of its assets, the
aggregate income and market share shall be calculated proportionately to the part of the assets
disposed.

3. If the participant of a concentration is:

1) abank or another credit ingtitution, 1/10 of the sum of the balance sheet assets shall be
caculated instead of the aggregate income;

2) an insurance enterprise, the value of gross insurance premiums shall be calculated
instead of the aggregate income;

3) investment company, aggregate income shall be calculated as the sum total of the
aggregate income of al the undertakings under the control of thisinvestment company;

4) an undertaking which belongs to the group of associated undertakings, its aggregate
income shal be calculated as the sum totd of the aggregate income of al the undertakings
belonging to the group of associated undertakings.

5) an undertaking of a foreign dtate, its aggregate income shall be calculated as the sum
total of income, recelved on the product markets of the Republic of Lithuania

4. The Competition Council shall establish the procedure for calculating the aggregate
income as applied for the control of concentration.

5. A concentration shal not be deemed to arise where commercia banks, other credit
ingtitutions, intermediaries of public trading in securities, investment companies and insurance
companies acquire more than 1/4 of shares in another enterprise or insurance company with a
view to transferring them, provided that they do not exercise voting rights in respect of those
shares and that any such disposal takes place within one year of the date of acquisition and
information is submitted to the Conrpetition Council not later than within one month after
acquigition. If the financia ingtitutions which acquired more than 1/4 of shares in another
company decide not to comply with the conditions provided for in this paragraph, they must
submit a notification of concentration in accordance with the established general procedure.

Article1ll. Submission of Notification

1. Notification of intended concentration in the cases referred to in subparagraphs 2 and
3 of paragraph 2 of Article 10 shall be submitted by the controlling persons; in other cases
notification shal be effected jointly by al undertakings participating in concentration.

2. Concentration shal be notified to the Competition Council not later than within 7 days
from the submission of proposal to conclude the agreement or to acquire shares or assets,
authorisation to conclude the agreement, conclusion of the agreement, acquisition of the right of
ownership or the right to dispose of certain assets. The term shall begin when the first of those
events occurs. The Competition Council shal establish a standard form for notification of
concentration.

3. The notification of concentration shall include:
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1) regidtration data of the undertakings participating in concentration;

2) reasons and objectives of concentration;

3) description of the way of concentration;

4) annual financia accounts of each undertaking participating in concentration, for the
preceding three years prior to concentration;

5) data on the enterprises owned by each undertaking participating in concentration or
the enterprises owned by controlling persons as well as data on the enterprises the share-holders
of which they are;

6) purchase and sale volumes of each undertaking participating in concentration within
the preceding three years prior to concentration and evaluation of their market share in arelevant
market;

7) the list of the maor purchasers and suppliers as well as the main competitors in the
relevant markets of each undertaking participating in concentration.

4. Where notification of intended concentration with the participation of the undertaking
beonging to a group of associated undertakings is submitted, the data on al the undertakings
belonging to the group of associated undertakings shall be also submitted pursuant to the
requirements of paragraph 3 hereof

5. Where the notified intended concentration is with participation of banks or other credit
ingtitutions, the Competition Council shal aso be submitted the finding of the Bank of
Lithuania

Article12.  Suspension of Concentration

1. The undertakings or controlling persons participating in the concentration which is
subject to notification shall have no right to further effect concentration after the performance of
the first action of concentration until the Competition Council takes a decison permitting
concentration concerned.

2. Any transactions and actions of the undertakings and controlling persons shdl be
deemed invalid and having no legal consequences if they contradict paragraph 1 hereof, except
in cases provided for in paragraph 3 hereof.

3. Upon judtified request of the undertaking participating in concentration or of the
controlling person, the Competition Council, taking into account the consequences of the
suspension of concentration on the persons concerned and the projected influence of
concentration on competition, may permit to exercise individua actions of concentration until
the adoption of the final decision. The permission of the Competition Council to implement
individual actions d concentration may be made subject to certain conditions and obligations
necessary for execution of the fina decision of the Competition Council. The Competition
Council must adopt a resolution establishing rules on release from suspension of concentration.

Article13.  Examination of Notifications by the Competition Council

1. Having received notification of concentration, the Competition Council shall publish
an announcement to the effect in the “Valstybes zinios’, indicating the nature of concentration
and the parties concerned.
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2. The Competition Council shal within 4 months examine the notifications of
concentration submitted in accordance with the established requirements. The term shall begin
on the day following the receipt of the notification of concentration which complies with the
established requirements. If the notification of concentration does not comply with the
established requirements, the Competition Council shall adopt a corresponding resolution and
promptly inform the persons who submitted the notification thereof in writing.

3. The Competition Council must within a month after the receipt of the notice meeting
the established requirements adopt a resolution pursuant to subparagraphs 1 and 2 of the
paragraph 1 of Article 14 or aresolution to proceed with further examination of the notification
of concentration.

4. When examining notifications of concentration, the Competition Council shall be
entitled to obtain from undertakings, controlling persons, and public and local authorities
information, oral or written clarifications necessary for taking a decision on concentration.

Article14.  Resolutions of the Competition Council on Concentration

1. Upon completing the examination of notification, the Competition Council shal take
one of the following decisions:

1) to permit the concentration notified;

2) to permit the implementation of concentration attaching to its decision conditions and
obligations for the participating undertakings or controlling persons in order to prevent creation
or strengthening of a dominant position;

3) to refuse to grant a permission to implement concentration by imposing obligations on
undertakings or controlling persons concerned to undertake actions restoring the previous
Stuation, except certain actions of concentration which had been permitted by the Competition
Council in accordance with paragraph 3 of Article 12 or which eliminate the consequences of
concentration, including obligations to sell the enterprise or a part of it, assets of undertakings or
part thereof, shares or part thereof, to cancel or modify contracts, as well as to establish the terms
and conditions for the fulfilment of the above obligations, where concentration will establish or
strengthen a dominant position and result in a substantia restriction of competition in arelevant
market.

2. The resolution of the Competition Council permitting to implement the concentration
shall specify possible restrictions of activity of the undertakings concerned, which are directly
related and necessary in order to effect concentration.

3. The persons who submitted notifications of concentration shall be informed in writing
of the adopted resolutions. If the Competition Council does not adopt the resolutions referred to
in paragraph 2 of Article 13 or paragraph 1 hereof or if the persons who submitted notifications
of concentration are not informed of the adopted resolution within 4 months after the day of
receipt of the notification meeting the established requirements, the undertakings or controlling
persons shal have the right to implement concentration according to the conditions specified in
the notification.

4. Operative part of resolutions adopted by the Competition Council according to Article
14 of this Law shall be published in “Valstybes zinios’.



TD/B/COM.2/CLP/33
page 27

Article15. Investigation of Infringements of Concentration Control and
Amendment or Revocation of Resolutions on Concentration Adopted by the
Competition Council

1. Where there are reasonable grounds for believing that a concentration has been put
into effect in violation of the requirements of this Law or in breach of the resolutions of the
Competition Council, the Competition Council shal carry out investigation according to the
provisions of Section Five of this Law.

2. The Competition Council shall have the right to amend or to revoke the resolution on
concentration provided for in paragraph 1 of Article 14 if such resolution has been adopted
based on incorrect or incomplete information submitted by undertakings participating in
concentration or by controlling persons, which information has had a decisive influence on the
resolution, or where undertakings or controlling persons have violated the conditions and
obligations of the implementation of concentration.

CHAPTER THREE
UNFAIR COMPETITION

Article16.  Prohibition of Actsof Unfair Competition

1. Undertakings shall be prohibited from performing any acts contrary to honest business
practices if such acts may be detrimental to competition interests of another undertaking,
including:

1) unauthorised use of a mark identical or similar to the name, registered or unregistered
well known trade mark or other reference having a distinguishing feature of another
undertaking, if this causes or may cause confusion with that undertaking or its activity or where
it is sought to take undue advantage of the reputation of that undertaking (its mark or reference)
or where this may cause injury to the reputation (its mark or reference) of that undertaking or
reduction of the distinguishing festure of the mark or reference applied by that undertaking;

2) mideading of undertakings by providing them with incorrect or unjustified
information about quantity, quality, components, properties of usage, place and means of
manufacturing, price of its goods or goods of another undertaking, or concealing risks associated
with the consumption, processing or other possible usage of those goods;

3) using, transferring, disclosing the information representing a commercial secret of
another undertaking without its consent, also obtaining such information from the persons
having no right to transfer it, in order to compete, seeking benefit for onesaf or inflicting
damage on that undertaking;

4) proposing that the employees of the competing undertaking terminate their
employment contracts or refrain from performing all or part of their work-related duties, with a
view to self-benefit or seeking to inflict damage on the competing undertaking;

5) smulating the product or product packaging of another undertaking by copying the
externa shape or packaging colour or other distinguishing feature of the product, if this can be
misleading in determining the identity of the product or if the acts are intended to obtain the
benefits by taking undue advantage of the reputation of another undertaking;
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6) providing incorrect or unsubstantiated information about its own or another
undertaking’s managing personnel, skills of the employees, legd, financia or other position if
damage may thereby be inflicted on another undertaking;

7) advertising claims which are considered mideading under the laws of the Republic of
Lithuania

2. Subparagraph 1 of paragraph 1 hereof specifies the cases which shall not be
considered as the use of identical or smilar name, trade mark or reference mark: when the name
or surname of the owner or the holder of controlling interest or the founder is used in a name,
trade mark or reference mark, and the undertakings, using such a name, trade mark or reference
mark have taken measures to prevent mideading the customers as to the identity of the
undertaking or the good.

3. The information specified in subparagraph 2 of paragraph 1 hereof on the designation
of origin of agood implies geographical indications provided in any suitable way characterising
the good as produced in the territory of a certain state or in a certain region or area of the
territory which is associated with quality, reputation or other properties of the good.

4. The persons who have acquired information of a commercial secret as aresult of their
work or any other contractual relations with the undertaking may use this information not earlier
than after the passage of one year after the termination of employment or other contractual
relations, unless legidation or the contract provides otherwise.

5. The actions taken with aview to achieving certain functional characteristics of a good
or of its packaging shall not be consdered a smulation of the appearance of the good or of the
form of its packaging provided the person, responsible for such actions, has taken measures to
prevent misleading other undertakings or consumers as to the identity of the manufacturer or the
good.

Article17.  Protection of Rights

1. The undertaking legitimate interests whereof are violated by actions of unfair
competition shall be entitled to bring an action in court seeking:

1) termination of illegal actions;

2) recovery of the damages;

3) imposition of the obligation to make one or severa statements of a certain content or
form, denying the previously submitted incorrect information or giving explanations as to the
identity of the undertaking or its goods;

4) saizure and destruction of the goods, their packaging or attributes, directly related to
unfair competition, unless infringements can be eliminated otherwise.

2. The organisations representing the interests of undertakings or consumers shall also
enjoy the rights specified in subparagraphs 1, 3 and 4 of paragraph 1 hereof.

3. Liability for the use of mideading advertising shal be established by the laws of the
Republic of Lithuania.

4. The Competition Council shall investigate the acts of unfair competition only in the
cases where these acts violate the interests of a number of undertakings or consumers. The
Competition Council shall impose sanctions for these acts provided for by legidation.
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CHAPTER FOUR
INSTITUTION CONTROLLING ACTIONSRESTRICTING COMPETITION

Article18.  Competition Council of the Republic of Lithuania

1. The Competition Council is a public body of the Republic of Lithuaniaimplementing
the state competition policy and supervising compliance with this Law.

2. The Competition Council shall be alega person, having its accounts with the banks, a
sedl with the Lithuanian State Emblem and its name.

3. The Competition Council shall be governed by the Constitution of the Republic of
Lithuania, by this and other laws, international agreements to which the Republic of Lithuaniais
a party, other legal acts, and the Regulations of the Competition Council approved by the
Government.

4. The Competition Council shall be a budgetary ingtitution financed from the
Lithuanian State budget.

5. The Law on Budgetary Ingdtitutions shall be applicable to the activity of the
Competition Council, unless this Law provides otherwise.

Article19.  Powers of the Competition Council

1. The Competition Council shall:

1) control the compliance by undertakings, public and local authorities with the
requirements of this Law;

2) establish the criteria and procedure for providing the definitions of the relevant market
and a dominant position, investigate and define relevant markets, determine the market share of
undertakings, and their position in a relevant market;

3) give obligatory instructions to undertakings, from among them - to banks and other
credit ingtitutions as well as public and local authorities to submit financiad and other
documentation, including that containing commercial secrets and other information required for
market investigation or fulfilment of other tasks of the Council;

4) examine the conformity of legal acts or other decisions adopted by public and local
authorities with the requirements of Article 4 of this Law, and, where there is sufficient cause,
apply to public and local authorities with the request to amend or revoke legal acts or other
decisions restricting competition. In case of failure to satisfy the requirement the Council shall
have the right to appeal against such decisions, except for the statutory acts issued by the
Government of the Republic of Lithuania, to the Higher Administrative Court.

5) investigate and consider infringements of this Law and impose penalties on the
defaulters in the cases and following the procedure provided for by law;

6) appea to the court for the protection of interests of the State and other persons
safeguarded by this Law;

7) adopt legal acts within the limits of its competence;

8) within its competence carry out expert examination of drafts of laws and other legal
acts, submit findings on the effect of said acts on competition to the Seimas and the Government
of the Republic of Lithuania;

9) exercise other powers provided for by this and other laws.
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2. The Competition Council may delegate some of its powers to the Chairperson of the
Competition Council or to the administration of the Competition Council, except for the powers
to make decisions or to hear cases provided for by Articles 7, 8, Article 10 (4), Article 14 (1),
Article 15 (2) of this Law and the authorisation to impose pendlties prescribed by this Law and
to adopt legal acts.

3. The administration of the Competition Council shal be formed to fulfil the functions
of the Competition Council. Its structure and list of staff shall be approved by the Competition
Council. The functions of the administration and the administrative staff shall be laid down in
this Law and in the Regulations approved by the Competition Council.

Article20. Composition and Formation of the Competition Council, Its
Operational Procedure

1. The Competition Council shall consst of the Chairperson and 4 members. The
Chairperson of the Competition Council and its members shall be appointed by the President of
the Republic on the nomination of the Prime Minister of the Republic of Lithuania The
Chairperson of the Competition Council shall be appointed for a term of five years, the term of
appointment of the members of the Competition Council shall be six years. Every three years
there shall be a partial replacement of the Council members. During the first appointment of the
members of the Competition Council two members shall be appointed for a term of six years
and 2 members for three years.

2. Persons of highest integrity who are trained in law or economics and are citizens of
the Republic of Lithuania may hold the office of the Chairperson and of members of the
Competition Council.

3. The Chairperson and the members of the Competition Council shall be removed from
office only:

1) of their own volition,

2) upon the expiry of their term of office;

3) upon being elected or appointed to another office;

4) upon the coming into force of the court sentence;

5) if instances of malfeasance are revealed;

6) if by ther acts they discredit the name of the Chairperson or the member of the
Competition Council;

7) for health reasons.

4. The members of the Competition Council may not, during their term of office, engage
in any other occupation, except for scientific, educationa or creative work they may perform
upon the approval of the Competition Council.

5. The Competition Council shall resolve issues assigned within its competence by
passing resolutions. The resolutions shall be passed by majority vote with at least four members
of the Competition Council, the Chairpersons including, participating in the voting. In the event
of atie, the Chairperson shall have the casting vote.

6. Operational procedure of the Competition Council and rules regulating the procedure
of the investigation of cases shall be laid down in the Work Regulations adopted by the
Competition Council.
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Article2l.  The Chairperson of the Competition Council

1. The Chairperson of the Competition Council shall:

1) direct the work of the Competition Council;

2) represent the Competition Council in the Republic of Lithuania and abroad;

3) employ and dismiss the administrative staff of the Competition Council;

4) submit annual reports on the Competition Council activities to the Seimas and
Government of the Republic of Lithuanig;

5) fulfil other functions assigned to him by the Competition Council.

2. In the Chairperson’s absence his duties shall be fulfilled by another member of the
Competition Council, who shall be appointed by the Chairperson.

3. The Chairperson of the Competition Council or, in his absence, another member of the
Competition Council appointed to act for him shall have the right to participate in the meetings
of the Government of the Republic of Lithuania without the right to vote and must voice his
comments should the decisions proposed for adoption contradict this Law.

Article 22. Protection of Commercial Secrets

1. Commercia secrets disclosed to the Competition Council and its administrative staff
during their exercise of control over compliance with this Law must be kept confidentia and, in
the absence of the undertaking’s consent, must be used only for the purpose the information was
provided.

2. For the disclosure of commercia secrets of undertakings the Competition Council and
its administrative staff shall be held liable under law.

CHAPTER FIVE
INVESTIGATION OF RESTRICTIVE PRACTICESAND HEARING OF CASES

SECTION FOUR
INVESTIGATION OF RESTRICTIVE PRACTICES, CARRIED OUT BY THE
COMPETITION COUNCIL

Article23.  Infringements Investigated by the Competition Council

1. The Competition Council shall investigate:

1) infringement of agreements restricting competition and of conditions and obligations
of exemption granted under Articles 7 and 8 of this Law;

2) abuse of a dominant position;

3) putting into effect of a concentration without notifying or without getting a permit or
in breach of the established corditions or obligations stated as well as continuing to put in effect
a concentration during its suspension;

4) unfair competition in the cases provided for in paragraph 4 of Article 17 of this Law;

5) infringements in case of failure to comply with the requests to supply information or
failure to timely comply, also in case of provision of incorrect or incomplete information or, in



TD/B/COM.2/CLP/33
page 32

the cases provided for in this Law, failure to supply information within the period fixed, or
obstruction of the authorised officers of the Competition Council in carrying out the
investigation or default on penalties or obligations imposed by the Competition Council.

2. The investigation shall be carried out by the administrative staff members of the
Competition Council authorised by it (hereinafter — authorised officers).

Article24.  TheRight to Initiate Investigation of Restrictive Practices

1. Theright of request to start investigation of restrictive practices shal be vested in:

1) undertakings whose interests have been violated due to restrictive practices,

2) public and local authorities;

3) associations and unions representing the interests of undertakings and consumers.

2. The Competition Council shall have the right to start investigation on its own initiative
by taking ajustified decision.

Article25.  Submission of Application for Investigation and Its Examination

1. The request for the investigation to be carried out shall be submitted in a written
application, specifying the facts and circumstances of restrictive practices the applicant is aware
of. Documents confirming the above facts shall be attached to the application.

2. The Competition Council shall set the general requirements for the data and
documentation to be provided by the applicant in order to start investigation of redtrictive
practices.

3. The Competition Council must examine applications filed with respect to the
restrictive practices not later than within 14 days from submission of the application and
documentation and take a decision to start or to refuse to start the investigation.

4. The refusal to start investigation follows, if:

1) the facts indicated in the application are immaterial, causing no substantial damage to
the interests protected under this Law;

2) invedtigation of the facts specified in the application is not within the Competition
Council’ s remit;

3) the facts specified in the application have aready been investigated and a resolution
has already been taken on the issue;

4) the applicant has failed to provide, within the time period set by the Competition
Council, the data and documents required in order to initiate the investigation.

5. The Competition Council shall take a justified decision to investigate the restrictive
practices.

6. The Competition Council must complete the investigation not later than within 3
months from the commencement thereof. The Competition Council may extend the period by a
justified resolution each time for up to 2 months.
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Article26. Rights and Duties of the Authorised Officers of the Competition
Council in the Process of I nvestigation

1. The authorised officers of the Competition Council, carrying out the investigation,
shall be empowered:

1) to enter and to check any premises, land and means of transport used by the
undertaking;

2) to examine the documents of the undertaking under investigation required for
investigation, get their copies and extracts, be given access to the notes of the employees of the
undertaking, also copy the above notes as well as information stored in computers and magnetic
disks,

3) to get ora and written explanations from the persons connected with the activity of
the undertakings under investigation, summon them to the office of the investigating officer to
give explanations,

4) to get from other undertakings, regardless of their subordination, data and documents
or copies thereof relating to the economic operations of the undertaking under investigation, also
from public and local authorities;

5) to audit (carry out an inspection of) the economic activity of the undertaking and
obtain findings regarding the material of inspection from the ingtitutions responsible for expert
examination,

6) to take possesson of any documents and articles having evidentid vaue in the
investigation of the case;

7) to enlist the assistance of specialists and experts in carrying out the investigation;

8) acting in compliance with the procedure established by law, use technical means for
investigation purposes.

2. The actions of investigation specified in subparagraphs 1 and 2 of paragraph 1 hereof
may be carried out only with the warrant of the judge.

3. For the maintenance of order the investigating officers of the Competition Council
may enlist police assistance

4. Before commencing the actions specified herein, the authorised officers of the
Competition Council must produce a document issued by the Competition Council confirming
their powers, purpose and time limits of investigation.

5. While exercising their rights granted by law and the Competition Council, the officers
authorised by the Competition Council shall register investigation actions in writing, i.e. shal
draw up documents (acts, records, requests, etc.) the form and filling in procedure whereof shall
be established by the Competition Council.

6. Ingtructions given by the authorised officers of the Competition Council while
performing actions provided for in paragraph 1 hereof shall be obligatory to undertakings and to
their management and administrative staff. Penalties provided for in laws shal be gplied for
failure to fulfil the instructions.

7. The authorised investigating officers shall warn the persons providing explanationsin
writing of their liability for giving false information or for refusal to provide information to the
Competition Council.
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Article27.  Appeal against the Actions of the Investigating Officers

1. The undertakings, suspected of having violated the Law on Competition, shall have
the right to appeal to the Competition Council againgt illegitimate actions of the investigating
officers. A complaint shall be filed not later than within 10 days from the date of actions subject
to appea. The Competition Council must take decision within 10 days from the date of receipt
of the complaint.

2. If the undertakings, suspected of infringement of the Law on Competition, object to
the decision of the Competition Council or if the Competition Council fails to make a decision
within a 10-day period, the undertakings shall have the right to file a complaint with the Higher
Administrative Court. The filing of the complaint shall not suspend investigation.

Article 28. Interim M easures

1. In cases, where there is sufficient evidence of infringement of the Law on
Competition, the Competition Council, seeking to prevent substantial or irreparable damage to
the interests of undertakings or public interests, shall have the right to apply interim measures
necessary for the implementation of the final decison of the Competition Council. The
application of interim measures shall cease upon the payment of the penalties imposed by the
resolution of the Competition Council adopted after the investigation of the case.

2. In cases provided for in paragraph 1 hereof the Competition Council shall have the
right to apply the following interim measures with respect to the undertaking suspected of
infringement of the Law on Competition:

1) to obligate the undertakings to cease an illegd activity;

2) upon being issued a warrant by the judge of the Higher Administrative Court, to
obligate the undertakings to perform certain actions if failure to perform same would result in
serious damage to other undertakings or public interests or incur irreparable consequences.

3. Before adopting a resolution to apply interim measures, the Competition Council shall
give the undertaking suspected of infringement of the Law on Competition an opportunity to
make representations.

4. The decision of the Competition Council on the application of interim measures may
be appedl ed against to the Higher Administrative Court within 1 month from the date of making
the decision. The lodging of a complaint does not suspend the gpplication of interim measures.

Article29.  The Procedure for Authorising Investigation Measures, Interim
Measures and Restrictions of Economic Activities

1. Upon the adoption by the Competition Council of a resolution on the investigation
actions as provided for in paragraph 2 of Article 26 or on interim measures as provided for in
subparagraph 2 of paragraph 2 of Article 28, or on restrictions of economic activities as provided
for in paragraph 2 of Article 40, the authorised officer of the Council shall submit an application
to the court to authorise these actions, measures or redtrictions. The application shal be
submitted to the Higher Administrative Court.



TD/B/COM.2/CLP/33
page 35

2. The application shal state the name of undertaking, specify the character of aleged
violations and the intended investigation actions, interim measures or restrictions of economic
activity to be applied.

3. The judge of the Higher Administrative Court shal examine the application for the
authorisation of investigation actions, interim measures or restrictions of economic activities and
shall make ajustified decision to grant or to reject the application.

4. The application for authorisation of investigation actions, interim measures or
restrictions of economic activities shall be examined and the decision thereon shall be taken not
later than within 72 hours from the moment of filing of the application.

5. If the authorised officer of the Competition Council disagrees with the decision of the
judge of the Higher Adminigtrative Court to reject the application, he shal have the right to
appeal within 7 days against the judge’ s decision to the appeal court.

6. The gpped in court must investigate the complaint against the decision of the judge of
the Higher Administrative Court not later than within 7 days. The representative of the
Competition Council shall have the right to attend the complaint investigation.

7. The decision of the appeal court shall be final and shall not be referred to the court for
review by cassation.

8. While considering applications and complaints regarding the authorisation of
investigation actions, interim measures or restrictions of economic activities, the courts must
ensure confidentiality of the provided information and intended actions.

Article30. Completion of Investigation

1. Upon the completion of investigation the authorised officers of the Competition
Council shall refer the case with their findings and proposals to the session of the Competition
Council for investigation or shall discontinue the investigation according to the procedure laid
down by the Competition Council.

2. The applicant and the interested parties shal be notified in writing of the decision
taken.

3. Should new circumstances be revealed or if the undertaking fails to comply with the
conditions and obligations laid down on the basis of this Law, the Competition Council shall
have the right to reopen the closed investigation.

SECTION FIVE
HEARING OF RESTRICTIVE PRACTICES CASES

Article31l.  TheParticipants of the Hearing Process

1. The hearing of the case on infringements referred to in Article 23 shal be held with
the following persons participating:

1) the gpplicant (the initiator of investigation);

2) the undertaking suspected of infringement of the Law on Competition (alleged
defaulter);
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3) on the decision of the Competition Council, other undertakings whose interests are
directly related to the case under investigation;

4) representatives of public and local authorities, at their request;

5) experts, speciadists and other persons, pursuant to the decision of the Competition
Council;

2. Persons specified in subparagraphs 1, 2 and 3 of paragraph 1 hereof, heregfter in this
Law shall be referred to as parties to the proceedings.

3. The parties to the proceedings may be represented by their representatives and

lawyers.

Article32.  Notice of the Hearing of the Case

The parties to the proceedings shall be notified in writing of the findings of the
authorised officers regarding the restrictive practices, of the place and time of hearing of the case
and shall be offered to submit their written comments. The Competition Council may notify of
the hearing of the case through the media

Article 33.  Persons Participating in the Hearing of the Case at the Session of
the Competition Council

The case shall be heard in the presence of the parties to the proceedings and other
persons participating in the case. In the absence of parties to the proceedings, the case may be
heard only when information is available that said persons have been timely notified of the place
and time of the hearing and have been given an opportunity to make representations and
familiarise themselves with the findings of the investigation.

Article34. The Right to Be Heard, to Give Explanations and to Familiarise
Onesdalf with the I nvestigation Material

1. At the stages of investigation and hearing of the case the parties to the proceedings
shall have the right to be heard and to give explanations both in writing and orally. Upon the
completion of the investigation the parties to the proceedings shall be presented with the written
findings of the authorised officer and shall be provided access to the documents of the case,
other than those containing commercia secrets of another undertaking. In such cases the consent
of this undertaking shall be required.

2. The parties to the proceedings and other persons participating in the case shal have
the right to make an application © the Competition Council a any stage of investigation and
hearing of the case, requesting protection of their commercial secrets. The Competition Council
or its authorised officer must make a justified decision on the protection of commercial secrets
and notify the applicant thereof. The applicant may be obligated to produce within the set time
period an extract of the document omitting commercia secrets, which shall be appended to the
case.
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Article35.  Public Hearing of Cases

The hearing of cases at the sessions of the Competition Council shall be public. The
Competition Council may on its own initiative or at the request of the aleged defaulter or any
other interested person announce a closed hearing of the case where it is necessary to keep the
state secret or commercial secrets of undertakings.

Article36. Resolutions of the Competition Council Adopted upon the
Completion of Hearing of the Case

1. Upon completing the hearing of the case, the Competition Council shall have the right
to adopt aresolution:

1) to impose the penalties provided for by this Law;

2) to refuse to impose penalties where there are no legally established grounds;

3) to close the case in the absence of infringements of the Law;

4) to remand the case for supplementary investigation.

2. The resolution of the Competition Council must state the circumstances of
infringement of this Law, evidence of guilt, explanations given to the Competition Council by
the defaulter, applicant and other persons as well as their assessment, the motives and legd
grounds of the resolution to be adopted.

3. The resolution of the Competition Council must be based only on those findings and
facts and circumstances of the investigation with respect to which the person suspected of
infringement of the Law on Competition had been afforded an opportunity to give explanations.

4. The resolution of Competition Council adopted pursuant to this Article may be
amended or cancelled only by the court.

Article37.  Announcement of Resolutions of the Competition Council

1. The Competition Council resolution or its extract shall be delivered to the parties to
the proceedings.

2. The operative part of the resolutions adopted by the Competition Council pursuant to
Article 36 of this Law shall be published in “Valstybes zinios'.

SECTION SIX
JUDICIAL INVESTIGATION OF COMPLAINTS AGAINST THE RESOLUTIONSOF THE
COMPETITION COUNCIL

Article38.  Appeal against the Resolutions of the Competition Council

1. The undertakings as well as other persons who believe that their rights protected by
this Law have been violated shall have the right to apped to the Higher Administrative Court
againgt the resolutions of the Competition Council. The parties to the proceedings shal have the
right to appeal against the resolutions of the Competition Council adopted pursuant to Article 36
of thisLaw.
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2. A written complaint shall be lodged not later than within 20 days after the delivery of
the resolution or publication of its operative part in “Valstybes zinios”.

3. Unless the Higher Administration Court decides otherwise, the lodging of a complaint
shal not suspend the implementation of the resolutions of the Competition Council.

Article 39. Decision of the Court

Upon investigation of the complaint against the resolution of the Competition Council,
the court shall make one of the following decisions:

1) to leave the resolution as it stands and to reject the complaint;

2) to revoke the resolution or its individual sections and to remand the case to the
Competition Council for supplementary investigation;

3) to revoke the resolution or itsindividual sections;

4) to amend the resolution on the granting of individual exemption, concentration,
application of penalties or interim measures.

CHAPTER SIX
LIABILITY FOR | NFRINGEMENT OF THE L AW ON COMPETITION

Article40.  Penalties Imposed on Undertakings

1. Upon establishing that undertakings have engaged in conduct prohibited under this
Law or have otherwise infringed this Law, the Competition Council shal have the right:

1) to place the undertakings under an obligation to end illega activity, to carry out
actions restoring the previous situation or eliminating consequences of infringement, including
the obligation to cancel, amend or conclude contracts, aso to set the time limit and lay down the
conditions for meeting the above obligations;

2) to obligate the undertakings or controlling persons, who have effected concentration
resulting in the establishment or strengthening of a dominant position and subsequent
considerable reduction of competition in a relevant market without notifying the Competition
Council or getting its permission, aso in the cases provided for in paragraph 2 of Article 15 of
this Law, to carry out actions restoring the previous Situation or €liminating the consequences of
concentration, including obligations to sell the enterprise or a part thereof, the assets of the
undertaking or a part thereof, shares or a part thereof, to reorganise the enterprise, to cancel or
change contracts, as well asto set the time limit and lay down the conditions for fulfilling of the
above obligations,

3) to impose fines on undertakings fixed by this Law.

2. Upon being issued an authorisation by the Higher Administrative Court judge, the
Competition Council may by its resolution pescribe the following restrictions of economic
activity of undertakings which default on the imposed penalties specified in paragraph 1 hereof:
suspend export-import operations, bank operations, the vaidity of the permit (licence) to engage
in certain economic activity. The resolutions of the Competition Council shall have a binding
force for the ingtitutions empowered to apply the above restrictions and must be implemented
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without delay. The restrictions shall be lifted after the implementation of penalties imposed by
the Competition Council.

3. For violation of this Law an action may be brought against undertakings not later than
within three years from the date of infringement, and in case of continued violation - from the
date of performance of the last acts.

Article41. Fines

1. A fine of from LTL 3000 to 100000 may be imposed on undertakings for prohibited
agreements; infringement of the conditions of exemption granted pursuant to Articles 7 and 8 of
this Law; abuse of a dominant position, in the cases provided for in subparagraphs 1, 2, 3 and 4
of paragraph 1 of Article 9 of this Law; putting into effect of a notifiable concentration without
the permission of the Competition Council; continuation of concentration within the period of its
suspension, also infringement of concentration conditions or mandatory obligations established
by the Competition Council. In the case when infringements listed in this paragraph have been
made in aggravating circumstances, a fine of a larger amount may be imposed on the
undertakings but not exceeding 10 % of the gross annua income.

2. A fine of from LTL 1,000 to 30,000 may be imposed on undertakings for the actions
of unfair competition subject to investigation by the Competition Council. In the cases where
infringements enumerated in this paragraph have been made in aggravating circumstances, a
fine of alarger amount may be imposed on the undertakings but not exceeding 3 % of the gross
annua income.

3. A fine of from LTL 1,000 to 10,000 may be imposed on undertakings for providing
incorrect or incomplete information required for investigation, also for providing incorrect and
incomplete information in an application for granting exemption under Article 8 of this Law, in
notification of concentration or in any other notification submitted to the Competition Council in
the cases provided for by this Law.

4. A fine of from LTL 3,000 to 100,000 may be imposed on undertakings for obstructing
the officers of Competition Council from entering and checking the premises, land and means of
transport used by the undertaking, to inspect or take possession of any documents and articles
having evidential value in the investigation of the case.

5. A fineof from LTL 1,000 to 10,000 may be imposed on undertakings for each day of
commission (continuation) of infringement in the event of failure to satisfy or to satisfy in good
time the obligations of the Competition Council to put an end to illegal activity; to perform
actions restoring previous situation or eliminating the consequences of infringement; also for
fallure to fulfil or fulfil without delay the instructions to provide information; for failure to
provide notification of intended concentration within the time limits established by the Law; for
fallure to provide in good time information in the cases provided for by this Law.

Article42.  Imposition of Fines and Setting Their Amount

1. In setting the amount of a fine imposed on undertakings, regard shall be had to:
1) amount of damage caused by the infringement;

2) duration of the infringement;

3) circumstances extenuating or aggravating the liability of an undertaking;
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4) amount of income due to the undertaking because of the infringement;

5) influence of each undertaking in the commisson of the infringement, if the
infringement has been committed by several undertakings.

2. Voluntarily putting an end to the effect of detrimental consequences of infringement
after the commission thereof, rendering of assistance to the Competition Council in the course of
investigation, compensation for the losses or elimination of damage shall be considered as
extenuating circumstances.

3. Obstruction of investigation, concealment of the committed infringement, failure to
put an end to infringement notwithstanding the obligation by the Competition Council to
discontinue illega actions or repeated commission of the infringement for which the
undertakings have been subjected to penalties provided for in this Law shal be considered as
aggravating circumstances.

4. When setting the amount of a fine, the Competition Council may aso recognise other
circumstances not indicated herein as extenuating. The Competition Council shal take a
decision whereby the rules of recognition of extenuating circumstances shall be laid down.

Article43.  Exemption from Fines

1. The undertaking which is a party to a prohibited agreement between competitors shall
be exempted from fines provided for in respect of the infringement upon presenting to the
Competition Council full information relating to the agreement if all the following conditions
are satisfied:

1) the undertaking provides information prior to the beginning of investigation of the
agreement;

2) the undertaking is the first of the parties to the prohibited agreement to provide such
information;

3) the undertaking provides complete information available to it regarding the prohibited
agreement and co-operates with the Competition Council during the investigation;

4) the undertaking has not been the initiator of the prohibited agreement and has not
induced other undertakings to participate in such an agreement.

2. The dominating undertaking which has committed prohibited actions provided for in
subparagraphs 1, 2, 3 and 4 of paragraph 1 of Article, 9 shal be exempted from the fines
provided for in respect of those infringements, if all of the following conditions are satisfied:

1) the undertaking provides complete information required for the investigation of abuse
of dominant position and co-operates with the Competition Council during the investigation;

2) the prohibited actions committed by the undertaking have not caused substantia and
irreparable damage to the interests of other undertakings or public interests;

3) the undertaking stops the prohibited actions of its own free will and furnishes proof
thereof before the end of the investigation,

4) the undertaking compensates of its own free will the damage caused by the prohibited
actions and furnishes proof of this before the end of the investigation.

3. The Competition Council, having completed the investigation and when adopting the
final resolution on the infringement shall decide, whether the conditions specified herein have
been met and the undertaking quaifies for exemption from fines.
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Article44.  Recovery of Fines

1. An undertaking must pay into the state budget the fine imposed by the Competition
Council not later than within three months after the date of receipt of the resolution.

2. Upon ajustified request of the undertaking payment of afine or a part thereof may be
postponed by a decision of the Competition Council for up to six months.

3. The fine not paid by the undertaking shall be recovered into the state budget. The
resolution of the Competition Council shall be submitted to the bailiff for execution according to
the procedure established by the Code of Civil Procedure. The resolution may be submitted for
execution not later than within three years from the date of its adoption.

Article45.  Administrative Liability

Infringement of this Law shall incur administrative liability established by the laws of
the Republic of Lithuania

Article46.  Compensation for Damage

1. The undertakings who violate this Law must compensate for damage caused to other
undertakings or natural and lega persons according to the procedure established by the laws of
the Republic of Lithuania

2. Damage caused to undertakings by illega actions of the Competition Council or its
officers shall be compensated according to the procedure established by law.

| hereby proclaim this Law enacted by the Seimas of the Republic of Lithuania

PRESIDENT OF THE REPUBLIC VALDAS ADAMKUS
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. MALAWI

COMPETITION AND FAIR TRADING BILL, 1998
M EMORANDUM

This Bill seeks to enact a new law that encourages competition in the economy by
prohibiting anti-competitive trade practices. The principal objectives of the Bill include:

@ The establishment of an appropriate mechanism to regulate monopolistic and
anti-competitive trade practices, including specifically resale price
maintenance, mergers and acquisitions, and restrictive trade practices such as
collusion and price fixing;

(b) Deterrence of unfair trading practices and provision of protection of
consumers; and

(© Implementation and monitoring of policy issues and establishment of
enforcement mechanisms.

Part | of the Bill deals with preliminary issues, including interpretation of various
terms used in the Bill. This part also specifies areas to which the Act shall not apply, and
which include, among others:

) Activities of employees for reasonable protection of themselves as employees;

and

(b) Arrangements for collective bargaining on behalf of employers and employees

for the purpose of fixing terms and conditions of employment.

Part 11 of the Bill, among other things, establishes the Competition and Fair Trading
Commission and makes provision for its composition, the tenure of officers and members of
the Commission, vacancies, and allowances payable to members of the Commission.

This part aso spells out the functions and powers of the Commission, which include:

@ Carrying out investigations at its own initiative or at the request of any person
who may be adversely affected by a proposed merger;

(b) Taking such action as it considers necessary or expedient to prevent or redress
the creation of a merger or the abuse of a dominant position by any enterprise;
and

(© Providing information for the guidance of consumers regarding their rights
under this Act.

The powers of the Commission include:
@ Summoning and examining witnesses;

(b) Calling for and examining documents; and
(© Administering oaths.

" As published in the Malawi Gazette Supplement, dated 30 October 1998.
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This Part further requires members of the Commission to disclose their interest in any matter
before the Commission.

Part Il of the Bill provides for the establishment of the Secretariat of the
Commission. The Secretariat will be headed by an Executive Director, and the Commission
will employ such other employees as the Commission shall consider necessary.

Under this part, employees are required to disclose any interest they might have in
any matter being considered by the Commission.

Part IV deals with financial provisions and, among other things, identifies sources of
Commission funding, which include monies appropriated by Parliament, levies, grants and
donations.

Part V of the Bill enumerates what constitutes anti-competitive trade practices. These
include:

@ Making the supply of goods or services dependent on the acceptance of
restrictions on the distribution or manufacture of competing or other goods or
the provision of competing or other services,

(b) Imposing restrictions regarding where or to whom or in what form or
guantities goods supplied or other goods may be sold or exported;

(© Resal e price maintenance; and

(d) Predatory behaviour towards competitors, including the use of cost pricing to
damage, hinder or eliminate competition.

This part also spells out the criteria under which the Commission allows mergers and
takeovers. Included in the criteria is whether a merger or takeover is regarded as
advantageous to Maawi.

This part further makes provision against the misuse of market power by a person
who has a dominant position of market power. Such a person is prohibited from using his
power, among other things, for the purpose of:

@ Eliminating or damaging a competitor in that or any other market;

(b) Preventing the entry of a person into that or any other market; or

(© Preventing a person from engaging in competitive conduct in that or any other

market.

Under this part, the Commission is mandated to monitor concentrations of economic
power or anti-competitive trade practices.

The consumer is given protection under this art against, among other things, the
following:

@ Excluding liability for defective goods;

(b) Claiming payment for unsolicited goods or services,

(© Engaging in unconscionable conduct in carrying out trade in goods or
services,

(d) Engaging in pyramid selling;
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(e Engaging in bait selling;
® Offering gifts or prizes with no intention of supplying them; and
(9  Mideading or deceptive advertising.

Part VI of the Bill contains miscellaneous provisions. This part empowers the
Commission to designate investigating officers and outlines the powers of such officers.

This part also makes provision for appeals to a Judge in Chambers by any person
aggrieved by afinding of the Commission.

Furthermore, the part contains an offence and penalty section. This fine is put at
MK500,000 or an amount equivalent to the financial gain generated by the offence. The fine
is high in order to act as a deterrent.

Under this @rt, the Minister has the power to make regulations. Finaly, the Bill
makes provision for the Act to apply to and bind the Government.



TD/B/COM.2/CLP/33

page 45
COMPETITION AND FAIR TRADING ACT, 1998
Act
No. 43 of 1998
| assent
BAKILI MULUZI
President

30th December, 1998

ARRANGEMENT OF SECTIONS
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6. Tenure of office ard vacancies
7.  Allowances of members
8.  Functions of the Commission
9. Commission shall seek information
10. Powers of the Commission
11. Hearingsto be held in public
12. Policy directions
13. Proceedings of the Commission
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15. Minutes of meetings
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17. Protection of members
18. Invited persons

PART ||| —SECRETARIAT

19. Secretariat of the Commission
20. Executive Director of the Commission
21. Other employees
22. Disclosure of interest by employees, etc.
23. Oath of secrecy
24. Prohibition of publication or disclosure of information by unauthorised persons
25. Protection of employees



TD/B/COM.2/CLP/33
page 46

PART IV—FINANCIAL PROVISIONS
26. Funds of the Commission
27. Levy
28. Financia year
29. Accounts
30. Annual reports
31. Progressreports

PART V—ANTI-COMPETITIVE TRADE PRACTICES, ETC.
32. Enumeration of anti-competitive trade practices
33. Trade agreements
34. Anti-competitive trade practices by associations
35. Control of mergers and takeovers
36. Application to the Commission for authorization
37. Investigation by the Commission
38. Criteriafor evaluating applications for authorization
39. Order of the Commission on mergers or takeovers
40. Enforcement of orders
41. Misuse of market power
42. Monitoring concentrations of economic power, etc
43. Unfair trading
44. Authorization of allowable acts

PART VI—M ISCELLANEOUS PROVISIONS
45. Invedtigating officers
46. Powers of entry and inspection
47. Secrecy to be observed
48. Appea against finding of the Commission
49. Operation of order pending determination of appeal
50. Offences
51. Penalty for offences
52. Civil liability
53. Regulations
54. Government to be bound

A BILL

entitled
An Act to encourage competition in the economy by prohibiting anti-competitive trade
practices; to establish the Competition and Fair Trading Commission; to regulate and
monitor monopolies and concentrations of economic power; to protect consumer
welfare; to strengthen the efficiency of production and distribution of goods and
services, to secure the best possible conditions for the freedom of trade; to facilitate the
expansion of the base of entrepreneurship and to provide for matters incidental thereto
or connected therewith

ENACTED by the Parliament of Maawi as follows—
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PART | —PRELIMINARY

Short title and commencement

1.

This Act may be cited as the Competition and Fair Trading Act, 1998, and shall come

into operation on such date as the Minister shall appoint by notice published in the Gazette.

I nterpretation

2.

(1) Inthis Act, unless the context otherwise requires—

“advertisement” means any form of communication made to the public or a section of

the public for the purpose of promoting the supply of goods or services;

“affiliated” means associated with each other, formally or informally, shareholding or

otherwise;

“anti-competitive trade practices’ means the trade practices enumerated in sections

32, 33 and 34;

“Chairman” means the Chairman of the Commission appointed under section 5;

“Committee” means a committee of the Commission established under section 14.

“consumer” includes any person—

@ who purchases or offers to purchase goods otherwise than for the purpose of
resale but does not include a person who purchases any goods for the purpose
of using them in the production and manufacture of any other goods or articles
for sale;

(b) to whom a service is rendered;

“controlling interest”, in relation to—

@ any undertaking means any interest which enables the holder thereof to
exercise, directly or indirectly, any control whatsoever over the activities or
assets of the undertaking;

(b) any asset, means any interest which enables the holder thereof to exercise,
directly or indirectly, any control whatsoever over the asset;

“customer” means a person who purchases goods or services,

“distribution” includes any act by which goods are sold or services are supplied for

consideration;

“distributor” means a person who engages in distribution;

“Executive Director” means the Executive Director of the Commission appointment

under section 20;

“immediate family member”, in relation to any person, means that person’s spouse,

child, parent, brother or sister;

“manufacturing” means transforming, on a commercial scale, raw materials into

finished or semi-finished products, and includes the assembling of inputs into finished

or semi-finished products but does not include mining.

“member” means a member of the Commission;

“merger” means—

@ the acquisition of a controlling interest in—

() any trade involved in the production or distribution of any goods or
services,

(i) an asset which is or may be utilized for or in connection with the
production or distribution of any commodity, where the person who
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acquires the controlling interest already has a controlling interest in
any undertaking involved in the production or distribution of the same
goods or services; or
(b) the acquisition of a controlling interest in any trade whose business consists
wholly or substantially in—
@) supplying goods or services to the person who acquires the controlling
interest;
(i) distributing goods or services produced by the person who acquires the
controlling interest
“monopoly” means a Situation in which a single person exercises, or two or more
persons with a substantial economic connection exercise, substantial control of a
market for any goods or services,
“person” includes an individual, a company, a partnership, an association and any
group of person acting in concert, whether incorporated or not;
“sale” includes an agreement to sell or offer for sale and includes the exposing of
goods for sale, the furnishing of a quotation, whether verbaly or in writing, and any
other act or notification by which willingness to enter into any transaction for sale is
expressed,;
“service” includes the sale of goods where the goods are sold in conjunction with the
rendering of aservice,
“supply”—
@ in relation to goods, includes supply or re-supply by way of gift, sae,
exchange, lease, hire or hire purchase;
(b) in relation to services, does not include the rendering of any services under a
contract of employment but includes—
@) the performance of engagements, for gain or reward (including
professional engagements) for any matter; and
(i)  the rendering of services to order, and the provision of services by
making them available to potential users, and “supplier” shall be
construed accordingly;
“trade” means any trade, business, industry, profession or occupation, relating to the
supply or acquisition of goods or services,
“trade association” means a body of persons, whether incorporated or not, which is
formed for the purpose of furthering the trade interests of its members or of persons
represented by its members and, for the avoidance of doubt, does not include a trade
union as defined in the Labour Relations Act; and

No. 16 of 1996

“trade practice” means any practice related to the carrying on of any trade and
includes anything done or proposed to be done by any person which affects or is
likely to affect the method of trading in any trade or class of traders or the production,
supply or price in the course of trade or any goods whether real or personal, or of any
service,

2 For the purpose of this Act—
@ any two companies are to be treated as affiliated enterprises if one of
them is a company of which the other is a subsidiary or if both of them
are subsidiaries of the same company; and
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(b) agroup of affiliated enterprises shall be treated as a single enterprise.

3 Every reference in this Act to the term “market” is a reference to a market in
Malawi for goods and services as well as other goods or services that, as a matter of
fact and commercial common sense, are substitutable to them.

4 Reference in this Act to the lessening of competition shall, unless the context
otherwise requires, include reference to hindering or preventing competition.

) For the purpose of this Act, the effect on competition in a market shal be
determined by reference to all factors that affect competition in that market, including
competition from goods or services supplied or likely to be supplied by persons not
resident or carrying on businessin Malawi.

Non-application of the Act

3.

Nothing in this Act shall apply to—

@ activities of employees for their own reasonable protection as employees,

(b) arrangements for collective bargaining on behalf of employers and employees
for the purpose of fixing terms and conditions of employment

(© activities of trade unions and other associations directed at advancing the
terms and corditions of employment of their members;

(d) those elements of any agreement which related exclusively to the use, licence
or assignment of rights under, or existing by virtue of, any copyright, patent or
trademark;

(e any act done to give effect to a provison of an agreement referred to in
paragraph (d);

® activities expressly approved or required under atreaty or agreement to which
Malawi is a party;

(9) those activities of professional associations which relate exclusively to the
development and enforcement of professional standards of competence reasonably
necessary for the protection of the public; and

(h) such business or activity as the Minister may, by notice published in the
Gazette, specify

PART | |—THE COMPETITION AND FAIR TRADING COMMISSION

Establishment of the Commission

4.

There is hereby established a body to be known as the Competition and Fair Trading

Commission (in this Act otherwise referred to as the “Commission”) which shall be a body
corporate with perpetual succession and acommonseal capable of suing and being sued in its
corporate name, and with power, subject to this Act, to do or perform all such acts and things
as a body corporate may by law do or perform.
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Composition of the Commission

5.

@ The Commission shall consist of—
@ the following members nominated by the Minister and appointed by the

President—
@) two persons representing business interests,
(i) alawyer;

(i)  aneconomist;
(iv)  anaccountant; and
(V) two persons representing consumer interests

(b) the following members ex officio—
@) the Secretary to the Treasury or his representative
(i)  the Secretary for Commerce and Industry or his representative;
and
@ii)  the Genera Manager of the Malawi Bureau of Standards or his
representative

)] A representative of a member ex officio referred to in subsection (1) shall be
designated by, or on behalf of, the member ex officio by a notice in writing to the
Commission to attend the meetings of the Commission, and upon such designation
such representative shall not attend to the business of the Commission by
representation.

3 The Chairman shall be elected by the Commission from among its members.

Provided that no member appointed under paragraph (b) of subsection (1) shall be
elected as Chairman.

4 The names of all members as first constituted and every change of
membership shall be published in the Gazette.

) The persons to be appointed under subsection (1) shall be chosen for their
ability and experience in industry, commerce or administration or their professional
qualifications or their suitability otherwise for appointment.

(6) A member shall not be in the employ of the Commission nor serve on a full
time basis.

Tenure of office and vacancies

6.

@ A member, other than a member ex officio, shall hold for a period of three

years and shall be eligible for reappointment for another three-year term but the office of the
member shall become vacant—

@ if he resigns by giving one month notice in writing to the Minister;
(b) upon his death;
(© if he is absent without valid excuse from three consecutive meetings of the

Commission of which he has had notice;
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(d) if he becomes an un-discharged bankrupt;
(e if he becomes of unsound mind; and
)] if he participates, directly or indirectly, in an activity which isin contravention
of this Act.

2 On vacation of office by a member, the vacancy shall be filled by a person
appointed in accordance with the relevant provisions of section 5(1) (a) under which
the former member was appointed:

Provided that if the remaining period is less than six months, the Minister may decide
not to have the vacancy filled until the expiry of the period.

Allowances of members

7.

Members of the Commission shall be paid such an allowance as the Minister shall
determine

Functions of the Commission

8.

Q) It shall be the function of the Commission to regulate, monitor, control and
prevent acts or behaviour which are likely to adversely affect competition and fair
trading in Malawi.

2 Without derogation from the generality of subsection (1), the functions of the

Commission shall be—
@ to carry out, on its own initiative or at the request of any person,
investigations in relation to the conduct of business so as to determine whether
any enterprise is carrying on anti-competitive trade practices,
(b) to carry out investigations on its own initiative or at the request of any
person who may be adversely affected by a proposed merger;
(© to take such action as it considers necessary or expedient to prevent or
redress the creation of a merger or the abuse of a dominant position by an
enterprise;
(d) to provide persons engaged in business with information regarding
their rights and duties under this Act;
(e to provide information for the guidance of consumers regarding their
rights under this Act;
® to undertake studies and make available public reports regarding the
operation of this Act;
(9) to cooperate with and assist any association or body of persons to
develop and promote the observance of standards of conduct for the purpose
of ensuring compliance with the provisions of this Act,
(h) to advise the Minister on such matters relating to the operation of this
Act asit thinks fit or as may be requested by the Minister; and
() to do al such acts and things as are necessary, incidental or conducive
to the better carrying out of its functions under this Act.
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Commission shall seek information

9. The Commission shall obtain such information as it consider necessary to assist it in
its investigation and, where it considers appropriate, shall examine and obtain verification of
documents submitted to it.

Powers of the Commission

10. (D For the purpose of carrying out its functions under this Act, the Commission is
hereby empowered to—
@ summon and examine witnesses;
(b) call for and examine documents;
(© administer oaths;
(d) require that any document submitted to the Commission be verified by
affidavit; and

2 The Commission may hear orally any person who, in its opinion, will be
affected by an investigation under this Act, and srell so hear the person if the person has
made a written request for a hearing, showing that he is an interested party likely to be
affected by the result of the investigation or that there are particular reasons why he should be
heard oraly.

3 The Commission may require a person engaged in business or atrade or such
other person as the Commission considers appropriate, to state such facts concerning goods
manufactured, produced or supplied by him as the Commission may think necessary to
determine whether the conduct of the business in relation to the goods or services constitutes
an anti-competitive practice.

4 If the information specified in subsection (3) is not furnished to the
satisfaction of the Commission, it may take a finding on the basis of the information available
before it.

Hearingsto be held in public

11. Hearings of the Commission shall take place in public but the Commission may,
whenever the circumstances so warrant conduct a hearing in private.

Policy directions
12. (@D} The Commission may, where necessary, seek the genera direction of the
Minister as to the manner in which it isto carry out its duties under this part of the Act.

()] Any direction given by the Minister under subsection (1) shall be in writing
and published by the Commission in the Gazette.
Proceedings of the Commission

13. (@D} Subject to the other provisions of this Act, the Commission may regulate its
own procedure.
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2 The Commission shall meet for the transaction of business at least once every
three months at such places and at such times as the Chairman may determine.

3 A specia meeting of the Commission may be called by the Chairman upon
written notice of not less than seven days received from any member of the Commission and
shall be called if at least four members so request in writing:

Provided that if the urgency of any particular matter does not permit the giving of
such notice, a special meeting may be called upon giving a shorter notice.

4 Half of the members shall form the quorum of any meeting of the
Commission.

©)] There shall preside at any meeting of the Commission—
@ the Chairman; and
(b) in the absence of the Chairman such member as the Chairman may
designate or such member as the members present and forming a
guorum may elect from anong their number for the purpose of that
meeting.

(6) The decision of the Commission on any matter before any meeting shall be
that the majority of the members present and voting at the meeting and, in the event of an
equality of votes, the person presiding shall have a casting vote in addition to his deliberative
vote.

) No member appointed under section 5 (1) (@) shall attend to the business of his
office by representation.

Committees of the Commission
14. () The Commission may, for the purpose of performance its functions under this

Act, establish committees and delegate to any such committee such of its functions as it
considers necessary.

()] The Commission may appoint as members of a committee established under
subsection (1) persons who are or are not members of the Commission and such persons shall
hold office for such period as the Commission may determine.

3 Subject to any specific or general direction of the Commission, a committee
established under subsection (1) may regulate its own procedure.

Minutes of meetings

15.  The Commission shall cause minutes to be kept of the proceedings of every meeting
of the Commission and of every meeting of a committee of the Commission.
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Disclosure of interest

16. @ If any member is present at a meeting of the Commission or if any committee
of the Commission at which any matter which is the subject of consideration is a matter in
which that person or his immediate family member or his professional or business partner is
directly or indirectly interested in a private or professiona capacity, he shall, as soon as is
practicable after commencement of the meeting, disclose such interest and, unless the
Commission or the committee otherwise directs, that person shall not take part in any
consideration or discussion of, or vote on, any question touching on such matter.

2 A disclosure of interest shall be recorded in the minutes of the meeting at
which it is made.

Protection of members

17. No action, suit or other proceedings shall be brought or instituted personally against
any member in respect of any act done in good faith in the course of carrying out the
provisions of this Act.

I nvited persons

18. (D) The Commission may in its discretion at any time and for any period invite
any person, and the Minister may in like manner nominate an officer in the public service, to
attend any meeting of the Commission or of any of its committees and take part in the
deliberations of the meeting, but such person or officer shall not be entitled to vote at the
meeting.

2 Section 16 shall apply, mutatis mutandis, to a person or an officer attending a
meeting of the Commission pursuant to subsection (1).

PART || —SECRETARIAT
Secretariat of the Commission

19. The Secretariat of the Commission shall consist of the Executive Director and other
employees of the Commission appointed under this Act

Executive Director of the Commission

20. (1 The Commission shall appoint, on such terms and conditions as it may
determine, an Executive Director of the Commission who shal be the Chief Executive
Officer of the Commission and shall in addition perform such duties as the Commission shall
assign to his office and ensure the effective administration and implementation of this Act.

2 Without derogation from the generality of the responsibilities and duties of the
Executive Director conferred under subsection 81), the Executive Director shall be
responsible for the day to day administration of the Commission.
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3 The Executive Director or such other officer of the Commission as the
Executive Director may designate, shall attend meetings of the Commission and of any
committee of the Commission and may address such meetings, but shall not vote on any
matter.

Provided that the person presiding at any meeting may, for good cause, require the
Executive Director or such other officer to withdraw from such meeting.

4) Section 16 shall apply, mutates mutandis, to the Executive Director and of
such other officer referred to in this section.

Other employees

2. (1) The Commission may appoint, on such terms and conditions as it may
determine, such other employees, subordinate to the Executive Director, as it considers
necessary for the performance of its functions and to assist the Executive Director in
discharging his duties and responsibilities.

(20 The Commission may delegate to the Executive Director the appointment of
employees of such junior ranks as the Commission shall specify.

Disclosure of interest by employees, etc.

22. @ An employee of the Commission or a consultant to the Commission who, or
whose immediate family members is directly or indirectly interested in a private or
professional or official capacity in any matter being considered by the Commission shall
disclose such interest.

2 A disclosure of interest made under this section shall be made to the Executive
Director who shall take such decision as he considers appropriate in each case and submit a
report thereon to the Commission.

Oath of secrecy

23. Every—
@ member of the Commission;
(b) member of acommittee of the Commission
(© employee of the Commission and
(d) consultant in the service of the Commission
shall, upon assumption of his office, take such oath of secrecy as may be approved by
the Commission or as may otherwise be prescribed under this Act.

Prohibition of publication or disclosure of information by unauthorized persons

24. @ No person shall, without the consent in writing given by or on behalf of the
Commission, publish or disclose to any person, otherwise than in the course of his duties,
contents of any document, communication or information which relates to, and which has
come to this knowledge in the course of his duties under this Act.

()] Any person who contravenes subsection (1) shall be guilty of an offence and,
upon conviction, liable to a fine of K50,000 and to imprisonment for three years.
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Protection of employees

25. No action, suit or other proceedings shall be brought or instituted personally against
any employee in respect of any act done in good faith in the course of carrying out the
provisions of this Act.

PART IV—FINANCIAL PROVISIONS
Funds of the Commission
26. @ The funds of the Commission shall consist of such monies as may—

@ be appropriated by Parliament for the purpose of the Commission;

(b) be obtained as aresult of the levy imposed under section 27,

(© be paid to the Commission by way of grants or donations;

(d) be received by the Commission under subsection (2);

(e constitute proceeds of sales of the annual reports and progress reports
of the Commission; and

® otherwise vest or accrue to the Commission.

()] The Commission may—

@ accept money by way of grants or donation from any source in or
outside Malawi;

(b) subject to the approval of the Minister and the Minister responsible for
Finance, raise, by way of loans from any source in or outside Maawi,
such money as it may require for the discharge of its functions; and

(© charge and collect fees in respect of programmes publications,
seminars, documents, consultancy services and other services provided
by the Commission.

3 The Commission may invest in such manner as it thinks fit such funds as it
dies not immediately require for the performance of its functions.

Levy

27.  The Commission may, from time to time, by order published in the Gazette, impose a
levy and such levy shall be appropriated for the general operations of the Commission.

Financial year

28.  The financial year of the Commission shall be the period of twelve months ending on
30 June in each year or on such other date as the Minister may specify by Order published in
the Gazette;

Provided that the first financial year of the Commission may be such shorter or longer
period than twelve months as the Minister shall determine but being not less than six months
or more than eighteen months.
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Accounts

29. @ The Commission shall cause to be kept proper books of accounts and other
records relating to its accounts.

2 The accounts of the Commission shall be audited annually by independent
auditors appointed by the Commission.

Annual reports

30. (1 As soon as practicable, but not later than six months after the expiry of each
financial year, the Commission shall submit to the Minister a report concerning its activities
during that financial year.

)] The report referred to in subsection (1) shall be in such form as the Minister
shall approve and shall include information on the financial affairs of the Commission, and
there shall be appended to the report—

@ an audited balance sheet;

(b) an audited statement of income and expenditure; and

(© such other information as the Commission may consider appropriate or
as the Minister may direct.

3 The Minister shall, during the meeting of the National Assembly next
following receipt by him of the report referred to in subsection (1), lay the report before the
National Assembly and subsequently the report shall be published.

Progress reports

31. The Commission shall, at the end of every financia year, produce a progress report on
its activities during that period and shall publish the report.

PART V—ANTI-COMPETITIVE TRADE PRACTICES, ETC.
Enumeration of anti-competitive trade practices

32. (1 Any category of agreements, decisions and concerted practices which are
likely to result in the prevention, restriction or distortion of competition to an appreciable
extent in Malawi or in any substantial part of it are declared anti-competitive trade practices
and are hereby prohibited.

()] Subject to the provisions of subsection (1), enterprises shall refrain from the
following acts or behaviour if they limit access to markets or otherwise unduly restrain
competition, or have or are likely to have adverse effect on trade or the economy in general—

@ predatory behaviour towards competitors including the use of cost
pricing to damage, hinder or eliminate competition.

(b) discriminatory pricing and discrimination, in terms and conditions, in
the supply or purchase of goods and services, including by means of
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pricing policies in transactions between affiliated enterprises which
overcharge or undercharge for goods or services purchased or supplied
as compared with prices for similar or comparable transactions outside
the affiliated enterprises,

(© making the supply of goods or services dependent upon the acceptance
of restrictions on the distribution or manufacture of competing or other
goods or the provision of competing or other services;

(d) making the supply of particular goods or services dependant upon the
purchase of other goods or services from the supplier to the consigneg;

(e imposing restrictions where or to whom or in what form or quantities
goods supplied or other goods may be sold or exported.

® resale price maintenance; or

(9) trade agreements fixing prices between persons engaged in the
business of selling goods or services, which agreements hinder or
prevent the sale or supply or purchase of goods or services between
persons, or limit or restrict the terms and conditions of sale or supply
or purchase between person engaged in the sale of purchased goods or
Services.

Trade agreements

33. @ It shall be an offence for enterprises engaged on the market in rival or
potentially rival activities to engage in the practices appearing in subsection (3).

Provided that this subsection shall not apply where enterprises are dealing with each
other in the context of a common entity wherein they are under common control or where
they are otherwise not able to act independently of each other.

2 This section applied to formal, informal, written and unwritten agreements and
arrangements,
3 For the purpose of subsection (1), the following are prohibited—

@ colluding in the case of monopolies of two or more manufacturers,
wholesalers, retailers, contractors or suppliers of services, in settling
uniform price in order to eliminate competition;

(b) collusive tendering and bid-rigging;

(© market or customer allocation agreements,

(d) allocation by quota as to sales and production;

(e collective action to enforce arrangements

® concerted refusals to supply goods or services to potential purchasers,
or

(9) collective denials of access to an arrangement or association which is
crucial to competition.

Anti-competitive trade practices by associations

4. Q) The following practices conducted by or on behalf of a trade association are
declared to be anti-competitive trade practices and are prohibited—
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@ unjustifiable exclusion from a trade association of any person carrying on or
intending to carry on in good faith the trade in reation to which the
association is formed; or

(b) making of recommendations, directly or indirectly, by a trade association, to
its members or to any class of its members which are relate to—

@) the prices charged or to be charged by such members or any such class
of members or to the margins included or to be included in the prices
or to the pricing formula used or to used in the circulation of those
prices; or

(i)  theterms of sale (including discount, credit, delivery, and product and
service guarantee terms), of such member or any class of members and
which directly affects prices or profit margins included in the pricing
formula.

()] Any trade association which contravenes the provisions of subsection commits
an offence.

Control of mergers and takeovers

3B D Any person who, in the absence of authority from the Commission, whether as
aprincipa or agent and whether by himself or his agent, participates in effecting—

@ amerger between two or more independent enterprise;

(b) atakeover of one or more such enterprises by another enterprise, or by
a person who control another such enterprise,

where such a merger or takeover is likely to result in substantial lessening of

competition in any market shall be guilty of an offence.

2 No merger or takeover made in contravention to subsection (1) shall have any
legal effect and no rights or obligations imposed on the participating parties by any
agreement in respect of the merger or takeover shall be legally enforceable.

Application to the Commission for authorization

36.  Any person may apply to the Commission of an order authorizing that person to effect
amerger or takeover.

I nvestigation by the Commission

37. (@D} The Commission shall investigate any application made under section 36 and
for that purpose the Commission shall be entitled to require any participant in the market
within which a merger or takeover is proposed to take place to grant to the Commission
access to records relating to patterns of ownership and percentages of sales accounted for by
participants in the proposed merger or takeover or by other leading enterprises in the relevant
Ssector.

2 The Commission may require any person possessing such records to give to
the Commission copies of those records or alternatively to submit such records to the
Commission for copying by the Commission.
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Criteria for evaluating application for authorization

38. O In evaluating an application under section 36, the Commission shall have due
regard to the following criteria—

@ amerger or takeover shall be regarded as disadvantageous to the extent
that it is likely to reduce competition in the domestic market and
increase the ability of producers of the goods or services in question to
mani pulate domestic prices, output and sales;

(b) a merger or takeover shall be regarded as advantageous to Malawi to
the extent that it is likely to result in—

@) a substantially more efficient unit with lower production or
distribution costs;

(i) an increase in net exports;

(i)  anincrease in employment;

(iv)  lower pricesto consumers;

(V) an acceleration in the rate of economic development;

(vi)  amore rapid rate of technological advancement by enterprises
in Maawi.

)] The Commission shall not authorize a merger or takeover unless on balance
that advantages to Malawi outweigh the disadvantages.

Order of the Commission on mergers and takeovers

39. (O The Commission shall, within forty-five days of receipt of an application or
the date on which the applicants provide the information sought by the Commission if that
date is later, make an order concerning an application for authorization of a merger or
takeover.

()] An order made under subsection (1) may approve or reject the application, or
it may approve the application on condition that certain steps be taken to reduce negative
effects of the merger or takeover on competition.

3 The Commission shall cause an order made under subsection (1) to be
published in the Gazette not later than fourteen days after it is made.

Enforcement of orders

40. (1) The Commission or any person in whose favour or for whose benefit an order
has been made may lodge a copy of the order, certified by the Commission or a person
authorized by the Commission, with the Registrar of the High Court and the Registrar shall
forthwith record the order as a judgement of the High Court.

2 An order that has beenrecorded under subsection (1) shall, for the purposes of
enforcement, have the effect of a civil judgement of the High Court.
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Misuse of market power

41. @ Any person that has a dominant position of market power shall not use that
power for the purpose of—

@ eliminating or damaging a competitor in that or any other market;

(b) preventing the entry of a person into that or any other market; or

(© deterring or preventing a person from engaging in competitive conduct
in that or any other market.

()] Any person who contravenes the provisions of subsection (1) commits an
offence.

Monitoring concentrations of economic power, etc.

42.  The Commission shall keep the structure of production of goods and services in
Malawi under review to determine where concentrations of economic power or anti-
competitive trade practices exist whose detrimental impact on competition and the economy
outweigh the efficiency advantages, if any.

Unfair trading
43. (1) A person shal not, in relation to a consumer—

@ withhold or destroy producer or consumer goods, or render
unserviceable or destroy the means of production and distribution of
such goods, whether directly or indirectly, with the am of bringing
about a price increase;

(b) exclude liability for defective goods,

(© in connection with the supply of goods or services, make any

warranty—

@) limited to a particular geographic area or sales point;

(i)  falsely representing that products are of particular style, model
or origin;

(@it)  falsely representing that the goods are new of specified age; or

(iv)  representing that products or services have any sponsorship,
approval, performance and quality characteristics, components,
materials, accessories, uses or benefits which they do not have;

(d) engage in conduct that is likely to mislead that public as to the nature,
price, availability, characteristics, suitability for a given purpose,
guantity or quality of any products or service;

(e supply any product which is likely to cause injury to health or physical
harm to consumers, when properly used, or which does not comply
with a consumer safety standard which has been prescribed under any
written law;

® claim payment for unsolicited goods or services;

(9) engage in unconscionable conduct in carrying out trade in goods or
services,

(h) engage in pyramid selling of goods and services,
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() engage in bait salling;
()] offer gifts or prizes with no intention of supplying them; and
(k) put out an advertisement which is misleading or deceptive.

()] Any person who contravenes the provisions of subsection (1) commits an
offence.

Authorization of allowable acts

4. (1) The Commission may authorize any act, agreement or understanding which is
not prohibited outright by this Act, that is, one which is not necessarily illegal unless abused
if that act, agreement or understanding is consistent with the objectives of this Act and the
Commission considers that, on balance, the advantage to Malawi outweigh the disadvantages.

()] The Commission shall not authorize acts, agreements or understandings of a
kind described in section 33 (3), 41 (1) and 43 (1).

PART VI—M ISCELLANEOUS PROVISIONS
I nvestigating officers

445. () The Commission may designate any of its employees to be investigating
officers for the purposes of this Act.

2 Invedigating officers shall carry out their functions under this Act subject to
such directions as the Commission may give them.

3 The Commission shall cause every investigating officer to be furnished with a
certificate of appointment, which the investigating officer shall exhibit on demand by any
interested person before carrying out any function under this Act.

Powers of entry and inspection

46. (D) An investigating officer may at all reasonable times and on the production of a
search warrant obtained from a court of lav—

@ enter any premises in or on which there is reasonably suspected to be
any book, record or document relating to any anti-competitive trade
practice or unfair trade practice or any actua or potential merger,
takeover or monopoly situation, and

(b) require any person upon the premises—

() to disclose al information at his disposal; and
(i)  to produce any book, record or document or copy thereof or
extract there from,

that may relate in any way to any anti-competitive trade practices, unfair trade

practice, merger, takeover or monopoly situation referred to in paragraph (a);

and
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(© make copies of or take extracts from any book, record or document
referred to in paragraph (b).

2 Any person who, without lawful excuse—
@ hinders or prevents an investigating officer from exercising any
power under subsection (1); or
(b) fails or refuses to comply with any requirements of an
investigating officer under subsection (1); or
(© upon being required under subsection (1) or disclose any
information, fails or refuses to do so or provides information
that is false or which he does not believe on reasonable grounds
to be true,
shall be guilty of an offence and, upon conviction, be liable to a fine of
K 10,000 or to imprisonment for two years.

Secrecy to be observed

a47. () A member of the Commission or of a committee thereof, and every
investigating officer and other person appointed or employed under this Act shall not disclose
to any person, except in the performance of his functions under this Act or when required to
do so by any written law, any information which he may have acquired in the course of his
dutiesin relation to the financial or business affair of any person, undertaking or business.

2 An person who contravenes subsection (1) shall be guilty of an offence and,
upon conviction, be liable to afine of K10,000 or to imprisonment of two years.

Appeal against finding of the Commission

48. () Any person who is aggrieved by a finding of the Commission may, within
fifteen days after the date of that finding, appea to a Judge in Chambers.

()] The Judge in Chambers may—
@ confirm, modify or reverse the findings of the Commission or any part
thereof; or
(b) direct the Commission to reconsider, either generaly or in respect of
any specified matters, the whole or any specified part of the matter to
which the appeal relates.

3 In giving any direction under this section, the Judge shall—
@ advise the Commission of his reasons for doing so; and
(b) give to the Commission such directions as he thinks fit concerning the
reconsideration of the matter by the Commission

4 In reconsideration of the matter, the Commission shall have regard to the
Judge' s reasons for giving a direction.
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Operation of order pending determination of appeal

49.  Where an appedl is brought against any finding of the Commission any directions or
order of the Commission based on such findings shall remain in force pending the
determination of the appeal, unless the Judge otherwise orders.

Offences

50.  Any person who—

@ contravenes or fails to comply with any provision of this Act or any
regulation made hereunder, or any directive or order lawfully given, or
any requirement lawfully imposed under this Act or any regulations
made hereunder;

(b) omits or refuses—

() to furnish any information when required by the Commission to
do so; or

(i)  to produce any document when required to do so by a notice
sent by the Commission; or

(© knowingly furnishes any false information to the Commission, shall be
guilty of an offence.

Penalty for offences

51. A person guilty of an offence under this Act for which no specific penalty is provided
shal be liable to a fine of K500,000 or of an account equivalent to the financial gain
generated by the offence, if such amount be greater, and to imprisonment for five years.

Civil liability

52. Any person who suffers injury, loss or harm as a result of any agreement,
arrangement, undertaking, act or omission which is prohibited under this Act may recover
damages by way of civil proceedings in the High Court from the person responsible for any
such agreement, arrangement, undertaking, act or omission.

Regulations

53.  The Minister may, on the advice of the Commission, make regulations for carrying

into effect the provisions of this Act, and, in particular and without prejudice to the generality
of the foregoing power, such regulations may provide for—

@ anything required to be prescribed under or for the purposes of this act;

(b) any forms required for the purposes of this Act;

(© fees payable in respect of any service provided by the Commission.
Government to be bound

54.  ThisAct shall apply to and bind the Government.
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Passed in Parliament this twenty-sixth day of November, one thousand nine hundred
and ninety-eight.

R. L. Gondwe
Clerk of Parliament
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. ZIMBABWE

COMMENTARY BY THE GOVERNMENT OF ZIMBABWE ON COMPETITION L EGISLATION
OF ZIMBABWE

Reasons for Introducing Competition Legisdation in Zimbabwe

The Government of Zimbabwe's concerns regarding restrictive business practices and abuse
of market power date back to 1980, when the country attained its independence. Even though
at independence the new State of Zimbabwe inherited a highly regulated economy, it wielded
the regulatory system differently* from the former colonia regime. While the former regime
worked in close cooperation with the private sector, the new regime was wary of business and
sought to ensure that the ability of industry to capture monopoly and oligopoly rents was
limited.

The new Government therefore followed four policies, which among other objectives
countered the ability of monopolies and oligopolies to abuse market power: 2

1. Extensive price controls. Prices for essential products were determined directly by the
Cabinet; those for strategic products were determined by the then Ministry of Industry
and Commerce; and those for other consumer goods were determined on a cost-plus
basis.

2. Intervention by the Government to fix wages and salaries and limit the ability of firmsto
dismiss workers. This policy had as its goals inflation control and redistribution of rents.

3. Informal use of the Foreign Exchange Allocation mechanism as leverage to keep firmsin
line.

4. Government ownership of and participation in the industrial and commercial sectors as a
way to counter the influence of monopolies and oligopolies.

In 1991 the Government of Zimbabwe introduced an extensive Economic Structural
Adjustment Programme (ESAP). Four major elements of ESAP intended to liberalize the
economy and improve the competitive environment in the country were (i) trade
liberalization; (ii) price decontrol; (iii) domestic deregulation; and (iv) public enterprise
reform and privatization.

The Government realized, however, that market forces alone might not be able to address all
the problems in the market place, especialy in situations of market failure caused by market

" Thetext of this legislation reflects the version supplied to UNCTAD by the Government of Zimbabwe.

; Study of Monopolies and Competition Policy in Zimbabwe, Implementing Policy Change (1PC), Sept. 1992.
Ibid.
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power and its abuse. An Inter-Ministerial Committee established to look into issues of
competition in Zimbabwe commissioned a study on monopolies and competition policy in
Zimbabwe. The study was undertaken by a team of local and foreign consultants funded by
the Implementing Policy Change (1PC) project, under the auspices of USAID.

The IPC study, whose report was released in September 1992, found that restrictive business
practices were pervasive in Zimbabwe in both concentrated and unconcentrated industries,
and it recommended the introduction of new competition legislation enforced by a
competition authority.

Zimbabwe's competition legidation, the Competition Act of 1996 (No. 7 of 1996), was
brought into effect through Statutory Instrument 21A of 1998 published in the Extraordinary
Government Gazette of 6 February 1998. The Act provided for the establishment of an
independent Competition Commission. Members of the Commission (the Commissioners)
were appointed effective 28 January 1998 by the President of Zimbabwe through General
Notice 58 of 1998 of 20 February 1998 on a part-time basis for terms of three years. The
Director of the Commission was appointed on 9 November 1998 according to section 17 of
the Act. The appointment of the Director paved the way for the recruitment of the
Commission’s other professional and administrative support staff members, a process that
effectively began in January 1999.

Objectives of Zimbabwe's Competition Legidation

The preamble to the Competition Act, 1996, sets out the broad objectives of competition
legislation in Zimbabwe as follows:

“To promote and maintain competition in the economy of Zimbabwe; to establish an
Industry and Trade Competition Commission and to provide for its functions; to
provide for the prevention and control of restrictive practices, the regulation of
mergers, the prevention and control of monopoly situations and the prohibition of
unfair trade practices; and to provide for matters connected with or incidental to the
foregoing” .

Specific objectives of the legidation are stated in the statutory functions of the Industry and
Trade Competition Commission (s.5(1) of the Act), which are to:

Encourage and promote competition in all sectors of the economy;

Reduce barriers to entry into any sector of the economy or to any form of economic
activity;

Investigate, discourage and prevent restrictive practices,
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Study trends towards increased economic concentration, with a view to the
investigation of monopoly situations and the prevention of such situations, where they
are contrary to the public interest;

Advise the Minister of Industry and International Trade regarding al aspects of
economic competition, including entrepreneurial activities carried on by institutions
directly or indirectly controlled by the State, and the formation, coordination,
implementation and administration of Government policy with regard to economic
competition; and

Provide information to interested persons on current policy with regard to restrictive
practices, acquisitions and monopoly situations, to serve as guidelines for the benefit
of those persons.

Controlled Practices and Behaviour

Zimbabwe's competition legislation controls practices and behaviour such as restrictive
practices (including unfair trade practices), mergers and monopoly situations.

@

“Redtrictive practices’ are defined in the Competition Act as:

“(a) any agreement, arrangement or understanding, whether enforceable or not,
between two or more persons; or

(b) any business practice or method of trading; or

(© any deliberate act or omission on the part of any person, whether acting
independently or in concert with any other person; or

(d) any situation arising out of the activities of any person or class of persons;

which restricts competition directly or indirectly to a material degree, in that it has
or islikely to have any one or more of the following effects —

@) restricting the production or distribution of any commodity or service;

@ii)  limiting the facilities available for the production or distribution of any
commodity or service,

(i)  enhancing or maintaining the price of any commodity or service;

(iv)  preventing the production or distribution of any commodity or service
by the most efficient or economical means;

(v) preventing or retarding the development or introduction of technical
improvements in regard to any commodity or service;

(vi) preventing or restricting the entry into any market of persons
producing or distributing any commodity or service;
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(vii)  preventing or retarding the expansion of the existing market for any
commodity or service or the development of new markets therefor.”

“Unfair trade practice” is defined in the Act simply as “a restrictive practice or other
conduct specified in the First Schedule’. The First Schedule of the Act lists the
following as unfair trade practices. (i) misleading advertising; (ii) false bargains; (iii)
distribution of commodities or services above advertised price; (iv) undue refusal to
distribute commaodities or services; (v) bid-rigging; and (vi) collusive arrangements
between competitors.

(b) “Mergers’ are defined in the Act as:
“(@) theacquisition of a controlling interest in —

(@) an undertaking involved in the production or distribution of
any commodity or service; or

(i)  an asset which is or may be utilized for or in connection with
the production or distribution of any commodity;

where the person who acquires the controlling interest already has a
controlling interest in any undertaking involved in the production or
distribution of the same commodity or service; or

(b) the acquisition of a controlling interest in an undertaking whose business
consists wholly or substantially in —

@) supplying a commodity or service to the person who acquires
the controlling interest; or

(i)  distributing a commodity or service produced by the person
who acquires the controlling interest.”

(© “Monopoly situation” as defined in the Act means “a dituation in which a single
person exercises, or two or more persons with substantial economic connection
exercise, substantial market control over any commodity or service’.

Like other countries competition legidation, the Competition Act of Zimbabwe deals with
two types of offences: “ per s’ and “rule of reason” offences.

“Per se” offences are those that are prohibited outright — the mere fact of their commission is
enough to congtitute an offence. Unfair trade practices as defined in the Act are per se
offences. “Any person who enters into, engages in or otherwise gives effect to an unfair trade
practice shall be guilty of an offence” (s.42(3) of the Act).
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“Rule of reason” offences require the competition authority to first make an assessment of the
merits or demerits of the controlled practice or behaviour in order to determine whether it can
be justified or not on the basis of public interest considerations. All other restrictive practices,
mergers and monopoly situations as defined in the Act fall under this category.

A restrictive practice is regarded as contrary to the public interest if it is engaged in by a
person with substantial market control over the commodity or service to which the practice
relates, unless the competition authority is satisfied as to any one of the following (s.32(2) of

the Act):

‘(@)

(b)

(©

(d)

(€

(f)

that the restrictive practice is reasonably necessary, having regard to the
character or the commodity of service to which it applies, to protect
consumers or users of the commodity or service, or the general public, against
injury or harm;

that termination of the restrictive practice would deny to consumers or users
of the commodity or service to which the restrictive practice applies, other
specific and substantial benefits or advantages enjoyed or likely to be enjoyed
by them, whether by virtue of the restrictive practice itself or by virtue of any
arrangement or operation resulting therefrom;

that termination of the restrictive practice would be likely to have a serious
and persistently adverse effect on the general level of unemployment in any
area in which a substantial proportion of the business, trade or industry to
which the restrictive practice relates is situated;

that termination of the restrictive practice would be likely to cause a
substantial reduction in the volume or earnings of any export business or
trade in Zimbabwe.

that the restrictive practice is reasonably required to maintain an authorized
practice or any other restrictive practice which, in the Commission’s opinion,
isnot contrary to the public interest;

that the restrictive practice does not directly or indirectly restrict or
discourage competition to a material degree in any business, trade or industry
and isnot likely to do so.”

A merger is regarded as contrary to the public interest if the competition authority is satisfied
that the merger (s.32(4) of the Act):

“(@)

has lessened substantially or is likely to lessen substantially the degree of
competition in Zimbabwe or any substantial part of Zimbabwe; or
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has resulted or is likely to result in a monopoly situation which is or will be
contrary to the public interest.”

A monopoly situation is regarded as contrary to the public interest unless the competition
authority is satisfied as to any one or more of the following (s.32(5) of the Act):

“(@

(b)

(©

(d)

(€

(f)

that the monopoly situation, through economies of scale or for other reasons,
has resulted in or is likely to result in a more efficient use of resources in any
business, trade or industry than would be the case if the monopoly situation
did not exist;

that the monopoly situation is or is likely to be necessary for the production,
supply or distribution of any commodity or service in Zimbabwe, regard being
had on the one hand to the resources necessary to produce, supply or

distribute the commodity or service and, on the other hand, to the size of the
Zimbabwean market for that commodity or service;

that termination or prevention of the monopoly situation would deny to
consumers or users of any commodity or service, other specific and
substantial benefits or advantages enjoyed or likely to be enjoyed by them,
whether by virtue of the monopoly situation itself or by virtue of any
arrangement or operation resulting therefrom;

that the monopoly situation is or is likely to be reasonably necessary to enable
the parties to it to negotiate fair terms for the distribution of a commodity or
service -

0] from a person who is not a party to the monopoly situation and who
exercises complete or substantial control over the distribution of the
commodity or service; or

(il)  to a person who is not a party to the monopoly situation and who
exercises complete or substantial control over the market for the
commodity or service,

that termination or prevention of the monopoly situation would be likely to
have a serious and persistently adverse effect on the general level of
unemployment in any area in which a substantial proportion of the business,
trade or industry to which the monopoly situation relates is situated;

that termination or prevention of the monopoly situation would be likely to
cause a substantial reduction in the volume or earnings of any export business
or trade of Zimbabwe.”
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Scope of Application of Competition Legidation

Even though Zimbabwe's competition legidation does not expressy so state, it by
implication applies to all sectors of the economy, with a few exceptions. The relevant
provisions of the Act state that:

“3.(1) ThisAct shall not be construed so asto —
@ l[imit any right acquired under —

0] the Plant Breeders Rights Act [ Chapter 115]; or
(i)  the Copyright Act [ Chapter 200]; or

@iii)  thelndustrial Designs Act [ Chapter 201]; or
(iv)  the Patents Act [ Chapter 202]; or

(v) the Trade Marks Act [ Chapter 203];

except to the extent that such a right is used for the purpose of
enhancing or maintaining prices or any other consideration in a
manner contemplated in the definition of “ restrictive practice” ...; or

(b) preventing trade unions or other representatives of employees from protecting
their members’ interests by negotiating and concluding agreements and other
arrangements with employers or representatives of employers in terms of the
Labour Relations Act, 1985 (No. 16 of 1985).

(2) Exceptinsofar ascriminal liability is concerned, this Act shall bind the State
to the extent that the Sate is concerned in the manufacture and distribution of
commodities.

(3) This Act shall apply to the activities of statutory bodies, except in so far as
those activities are authorized, expressly or by necessary implication, by an
enactment.”

The Act does not give the competition authority extraterritorial jurisdiction over anti-
competitive acts committed outside Zimbabwe. The competition authority can, however,
examine the competitive effects of mergers between multinational companies insofar as the
mergers result in combinations of the operations of the companies subsidiaries in Zimbabwe.

Enforcement Machinery

The two principal arms of the Competition Commission are members of the Commission (the
Commissioners), who are entrusted with all the statutory functions of the Commission, and
the Directorate, which is headed by the Director.

Section 17(1) of the Competition Act provides for the appointment and functions of the
Director of the Commission as follows:
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“17. (1) The Commission shall appoint a Director, who shall be responsible for
administering the Commission’s affairs, funds and property and for performing any
other functions that may be conferred or imposed upon him by or under this Act or
that the Commission may delegate or assign to him.”

The Commission, in accordance with the above provisions of the Act, has delegated
investigative functions to the Director and the Directorate, leaving itself free to concentrate
on its adjudication functions. All of the Directorate’' s professional staff members (economists,
lawyers, accountants and business administrators) have been designated “investigating
officers’ according to section 46(1) of the Act.

Section 28 of the Competition Act bestows on the Commission the power to investigate
restrictive practices, mergers and monopoly situations. The relevant provisions read as
follows:

“(1) Subject to this Act, the Commission may make such investigation as it
considers necessary —

@ into any restrictive practice which the Commission has reason to
believe exists or may come into existence;

(b) in order to ascertain —

0] whether any merger has been, is being or is proposed to be
made;

(i)  the nature and extent of any controlling interest that is held or
may be acquired in any merger or proposed merger;

(© into any type of business agreement, arrangement, understanding or
method of trading which, in the opinion of the Commission, is being or
may be adopted for the purpose of or in connection with the creation
or maintenance of a restrictive practice;

(d) into any monopoly situation which the Commission has reason to
believe exists or may come into existence.

2 Before embarking on an investigation under subsection (1), the Commission
shall publish a notice in the Gazette and in such newspaper circulating in the
area covered by the investigation as the Commission thinks appropriate -

@ stating the nature of the proposed investigation; and
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(b) calling upon any interested person who wishes to do so to submit
written representations to the Commission in regard to the subject-
matter of the proposed investigation.

3 For the purposes of an investigation under this section, the Commission shall
have the powers that are conferred upon a commissioner by the Commissions
of Inquiry Act [Chapter 80], other than the power to order a person to be
detained in custody ...

4 In any investigation under this section, the Commission shall ensure that the
rules commonly known as the rules of natural justice are duly observed and, in
particular, shall take all reasonable steps to ensure that every person whose
interests are likely to be affected by the outcome of the investigation is given
an adequate opportunity to make representations in the matter.”

Before the Commission embarks on a full-scale investigation as provided for under section
28 of the Act, the Directorate undertakes preliminary investigations into the identified
competition concerns in order to establish a prima facie case for such an investigation.

While most of the investigations are complaint-driven, the Commission often initiates its own
investigations from newspaper reports and its studies on competition in various sectors of the
economy.

While in the process of investigating a competition concern, the Commission can publish a
notice prohibiting or staying any restrictive practice or merger that is the subject of the
investigation, pending the outcome of the investigation (s.29(1) of the Act). The Commission
can aso negotiate with any person with a view to making an arrangement that would ensure
the discontinuance of any restrictive practice or terminate, prevent or alter any merger or
monopoly situation, whether or not it has embarked on a section 28 investigation into the
concerned restrictive practice, merger or monopoly situation (s.30(1) of the Act).

The Act empowers the Commission to make certain corrective orders on identified
competition concerns. With regard to identified restrictive practices, section 31(1) of the Act
provides that:

“If the Commission is satisfied ... that any restrictive practice which exists or may
come into existence is or will be contrary to the public interest, the Commission may
make any one or more of the following ordersin respect of that restrictive practice —

@ prohibiting any person named in the order, or any class of persons, from
engaging in the restrictive practice or from pursuing any other course of
conduct which is specified in the order and which, in the Commission’s
opinion, issimilar in form and affect to the restrictive practice;
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(f)
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requiring any party to the restrictive practice to terminate the restrictive
practice, either wholly or to such extent as may be specified in the order,
within such time asis specified therein;

requiring any person named in the order, or any class of persons, to publish a
list of prices, or otherwise notify prices, with or without such further
information as may be specified in the order;

regulating the price which any person named in the order may charge for any
commodity or service:

Provided that the Commission shall not make any such order unless it is
satisfied that the price being charged by the person concerned is essential to
the maintenance of the restrictive practice to which the order relates;

prohibiting any person named in the order, or any class of persons, from
notifying persons supplying any commodity or service of a price recommended
or suggested as appropriate to be charged by those persons,

generally making such provision as, in the opinion of the Commission, is
reasonably necessary to terminate the restrictive practices or alleviate its
effects.”

Section 31(2) provides for orders that can be made by the Commission regarding mergers and
monopoly situations as follows:

“1f the Commission is satisfied ... that any actual or proposed merger or monopoly
situation is or will be contrary to the public interest, the Commission may make any
one or more of the following ordersin respect of that merger or monopoly situation —

(@)

(b)

(©

declaring it to be unlawful, except to such extent and in such circumstances as
may be provided by or under the order, to make or to carry out any agreement
or arrangement which is specified in the order and which, in the
Commission’s opinion, will lead to or maintain the merger or monopoly
situation;

in the case of a monopoly situation, requiring any person who exercises
control over the business or economic activity concerned to take such steps as
are specified in the order to terminate the monopoly situation within such time
asis specified in the order;

prohibiting or restricting the acquisition by any person named in the order of
the whole or part of any undertaking or assets, or the doing by that person of
anything which will or may result in such an acquisition, if the acquisition is
likely, in the Commission’s opinion, to lead to a merger or monopoly
situation;
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(d)

(€

(f)

requiring any person to take steps to secure the dissolution of any
organization, whether corporate or unincorporated, or the termination of any
association, where the Commission is satisfied that the person is concerned in
or a party to the merger or monopoly situation;

requiring that, if any merger takes place or any monopoly situation exists, any
party thereto who is named in the order shall observe such prohibitions or
restrictions in regard to the manner in which he carries on business as are
specified in the order;

generally making such provisions as, in the opinion of the Commission, is
reasonably necessary to terminate or prevent the merger or monopoly
situation, as the case may be, or alleviate its effects.”

Orders made with respect © a merger or monopoly situation may provide for any of the
following matters (s.31(3) of the Act):

The transfer or vesting of property, rights, liabilities or obligations;

The adjustment of contracts, whether by their discharge, or the reduction of any
liability or obligation, or otherwise;

The creation, alotment, surrender or cancellation or any shares, stocks or securities,

or

The formation or winding up of any undertaking, or the amendment of the
memorandum or articles of association or any other instrument regulating the business
of any undertaking.

Orders made by the Commission may be lodged with the Registrar of the High Court or the
clerk of any magistrates court that would have had jurisdiction to make the order, had the
matter been determined by it (s.33(1) of the Act). For enforcement purposes, Commission
orders recorded with the High Court or relevant magistrates court have the effect of a civil
judgment of the High Court or the magistrates court concerned.

Failure to comply with any order made by the Commission constitutes an offence, which is
liable to afine or to imprisonment or to both (s.33(7) of the Act).

The Commission may authorizes, upon application, certain restrictive practices, mergers and
other anti-competitive conduct. Section 35(1) of the Act provides that:
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“ Any person who proposes to —

@ enter into, carry out or otherwise give effect to any agreement or
arrangement; or

(b) engage in any practice or conduct;

which he considers may be prohibited, restricted or otherwise affected by this Act may
apply to the Commission for its authorization of such agreement, arrangement,
practice or conduct.”

Applications for authorizations of restrictive practices, mergers and other conduct are
examined in the same way as section 28 investigations. After conducting investigations into
such applications, and taking into account any representations received from interested
persons or parties, the Commission can either (s.36(2) of the Act):

Grant the authorization sought by the applicant, subject to any terms and conditions,
if the agreement, arrangement, practice or conduct concerned is not contrary to the
public interest; or

Refuse to grant the authorization sought by the applicant.

The merger notification provisions of the Act are contained in section 34, which provides
that:

“(1) If the Commission is satisfied that any class of merger, if carried out, is likely
to reduce competition to a material extent in Zimbabwe or any part of
Zimbabwe, the Commission may publish a notice in the Gazette requiring the
parties to any such merger to obtain the Commission’s approval before
concluding the merger.

()] The parties to any proposed merger of a class specified in a notice under
subsection (1) shall —

€)) before concluding the merger, notify the Commission, in writing, of
their intention to effect the merger; and

(b) provide the Commission with such information regarding the proposed
merger as may be prescribed or as the Commission may reasonably
require.

3 Upon being notified of a proposed merger in terms of subsection (2), the
Commission shall, with all due expedition —
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@ if is considers that the proposed merger warrants investigation under
section twenty-eight, embark upon such an investigation and, where
appropriate, make such order under section thirty-one in regard to the
proposed merger as the Commission considers necessary:

Provided that it shall not be necessary for the Commission to publish a
notice in terms of subsection (2) of section twenty-eight of its intention
to embark upon the invedigation.

(b) if it considers that the proposed merger does not warrant investigation
under section twenty-eight, send a written notice to the parties
authorizing them to conclude the merger.”

Any person who is aggrieved by a decision of the Commission may appeal against it to the
Administrative Court of Zimbabwe.

Parallel or Supplementary L egidlation

Zimbabwe does not presently have any paralel or supplementary legidation, including
treaties or understandings with other countries, involving cooperation or procedures for
resolving disputes in the area of restrictive business practices under competition policy.

Zimbabwe is, however, actively involved in the current work of the Secretariat of the
Common Market for East and Southern Africa (COMESA).

M ajor Competition Decisions Taken

The Competition Commission has handled some 54 different competition cases since
effectively beginning its operations in January 1999. The cases have involved restrictive
practices (44%), unfair trade practices (26%) merger assessments under section 34 of the Act
(19%) and merger authorizations under section 35 of the Act (11%).

The Commission has also undertaken two competition studies in the financial services and
telecommunications services sectors and is in the process of undertaking four other studiesin
the milling/bakery industries; the sugar manufacturing industry; the fertilizer manufacturing
industry; and the cooking oil manufacturing industry.

Two of the competition cases handled have been selected for analysis. Following are the
specific issues covered in the cases:

@ Restrictive and Unfair Trade Practicesin the Cement Industry

In November 1998, the Commission received complaints from some cement merchants
regarding the supply and distribution of cement on the local Zimbabwean market.
Preliminary investigations into the complaints undertaken by the Directorate showed that
Zimbabwe's cement industry was highly concentrated, with only two major producers and
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relatively small importers from South Africa and Zambia. Evidence gathered suggested that
the two cement producers might have been abusing their dominant positions in the industry
by engaging in various restrictive and unfair trade practices such as vertica restraints on
cement deliveries to their customers, discriminatory distribution of cement, bundling/tying of
cement sales and collusive behaviour.

A full-scale investigation in terms of section 28 of the Competition Act was therefore
undertaken into the allegations. The investigation found that both of Zimbabwe's two major
cement producers at the time (there have been new entrants into the industry since the
investigation) were engaged in anti-competitive practices. One producer was found to be
restricting the distribution of its cement through its preferential cement collection system,
while the other was found to be tying the sale of its cement to the use of its subsidiary
company’s trucking vehicles. While both producers were found to be enhancing or
maintaining the price of cement on the Zimbabwean market at high levels by engaging in
direct importation of higher-priced cement from South Africa, a public interest defence was
found in that the producers only engaged in cement imports during periods of acute shortage
of the product in Zimbabwe.

However, the investigation found no evidence linking the cement producers to collusive and
cartel-like behaviour.

A number of public interest concerns in the production, marketing and distribution of cement
in Zimbabwe were also identified during the investigation. These related to irregular supplies
of cement to building projects, unjustified demands for pre-delivery payments; paralel
marketing of cement on the black market; a discriminatory cement sales tax regime; and
prohibitively high and customs duty on imported cement clinker (a crucial raw material in the
production of cement).

The Commission, in terms of section 31(1) of the Competition Act, ordered the two cement
producers to stop engaging in the identified anti-competitive practices, and it made a number
of recommendations to the relevant organizations and authorities regarding alleviation of the
identified public interest concerns.

(b) The Rothmans of Pall Mall / British American Tobacco Merger

In January 1999, British American Tobacco Plc of the United Kingdom announced that it had
reached an agreement with the shareholders of Rothmans International, Compagnie
Financiére Richemont AG of Switzerland and Rembrandt Group Limited of South Africa to
merge their international tobacco businesses.

After completion of the international merger between British American Tobacco Plc and
Rothmans International, Rothmans of Pall Mal (Zimbabwe) Limited applied to the
Competition Commission in terms of section 35 of the Competition Act, 1996, for
authorization to acquire the entire issued share capital of British American Tobacco
Zimbabwe Limited. The merging parties aso gave as motivations for the merger the
declining market for cigarettes in Zimbabwe and the fact that British American Tobacco
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Zimbabwe Limited was a failing firm. It was presented that the Zimbabwean manufactured
cigarette market had declined to such an extent that it was no longer big enough for the
continued viability of two manufacturers, as evidenced by the poor performance of British
American Tobacco Zimbabwe Limited in its financia year ended 31 December 1998.

While the Commission found that the merger would create a virtual monopoly situation in the
Zimbabwean manufactured cigarette industry (but not in the tobacco industry as a whole), it
also noted that the amalgamation had certain public interest benefits as outlined in section
32(5) of the Competition Act.

The Commission therefore authorized the merger with certain conditions aimed at alleviating
the possible adverse effects of the monopoly situation to be created in the manufactured
cigarette industry. The conditions were as follows:

@) That al the identified surplus cigarette making equipment of British American
Tobacco Zimbabwe Limited be disposed of within a reasonable period of time and
a far and redlistic prices to third parties interested in entering the cigarette-
making industry; and

(i)  That, upon consummation of the merger, the ex-factory price of al the cigarette
brands presently being produced by the merging parties not be any higher than
those charged immediately prior to the merger, and that future cigarette price
increases be subject to surveillance by the Competition Commission and be
justified as long as the monopoly situation created in the Zimbabwean cigarette
manufacturing industry remained in existence.

The merged party accepted the above conditions and signed an Undertaking to that effect.
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ACT

To promote and maintain competition in the economy of Zimbabwe; to establish an Industry
and Trade Competition Commission and to provide for its functions; to provide for the
prevention and control of restrictive practices, the regulation of mergers, the prevention and
control of monopoly situations and the prohibition of unfair trade practices; and to provide
for matters connected with or incidenta to the foregoing.

ENACTED by the President and the Parliament of Zimbabwe.

PART |
PRELIMINARY

Short title and date of commencement

1 Q This Act may be cited as the Competition Act, 1996.

()] This Act shall come into operation on a date to be fixed by the President by
statutory instrument.

Interpretation

2. Q) In this Act —

“authorized”, in relation to any agreement, arrangement, practice or conduct, means
authorized by the Commission under Part V;

“Commission” means the Industry and Trade Competition Commission established by
section four;

“commodity” means anything, whether movable or immovable, corporeal or
incorporeal, which is capable of being acquired or disposed of for value;

“controlling interest”, in relation to —

(@ any undertaking, means any interest which enables the holder thereof to
exercise, directly or indirectly, any control whatsoever over the activities
or assets of the undertaking;

(b) any asset, means any interest which enables the holder thereof to exercise,
directly or indirectly, any control whatsoever over the asset;

“Director” means the Director of the Commission appointed in terms of subsection (1)
of section seventeen;

“distribute’, in relation to —
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@
(b)

any commodity, includes to supply, sell, let for hire, store or transport the
commodity;

any service, means to supply or provide the service, whether or not it is
intended by the supply of a commodity;

“investigating officer” means a person appointed as an investigating officer in terms
of section forty-six;

“member” means a member of the Commission, including the chairman and deputy

chairman;

“merger” means —

@

(b)

the acquisition of a controlling interest in —

() an undertaking involved in the production or distribution of any
commaodity or service; or

(i) an asset which is or may be utilized for or in connection with the
production or distribution of any commodity;

where the person who acquires the controlling interest already has a

controlling interest in any undertaking involved in the production or

distribution of the same commaodity or service; or

the acquisition of a controlling interest in an undertaking whose business

consists wholly or substantially in —

() supplying a commodity or service to the person who acquires the
controlling interest; or

(i) distributing a commodity or service produced by the person who
acquires the controlling interest;

“Minister” means the Minister of Industry and Commerce or any other Minister to
whom the President may, from time to time, assign the administration of this Act;

“monopoly situation” means a situation in which a single person exercises, or two or
more persons with a substantial economic connection exercise, substantial market
control over any commodity or service;

“order” means an order made by the Commission in terms of section thirty-one;

“price” includes any consideration whatsoever in respect of the distribution of a
commodity or service;

“restrictive practice” means —

@

(b)
(©

any agreement, arrangement or understanding, whether enforceable or
not, between two or more persons; or

any business practice or method of trading; or

any deliberate act or omission on the part of any person, whether acting
independently or in concert with any other person; or
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(d) any situation arising out of the activities of any person or class of

persons;

which restricts competition directly or indirectly to a material degree, in that it
has or is likely to have any one or more of the following effect —

@)
(ii)
(iii)
(iv)
(V)

(Vi)
(vi)

restricting the production or distribution of any commaodity or
Sservice;

limiting the facilities available for the production or
distribution of any commodity or service;

enhancing or maintaining the price of any commodity or
service;

preventing the production or distribution of any commodity or
service by the most efficient or economical means;

preventing or retarding the development or introduction of
technical improvements in regard to any commodity or
service;

preventing or restricting the entry into any market of persons
producing or distributing any commodity or service;
preventing or retarding the expansion of the existing market
for any commodity or service or the development of new
markets therefor;

“service” includes any service, whether personal, professional or otherwise, including
any storage, transportation, insurance or banking service and any service provided in
conjunction with the distribution of any commodity;

“substantial market control” has the meaning assigned to it in subsection (2);

“undertaking” means any person engaged for gain in the production or distribution of
a commodity or service;
“unfair trade practice” means a restrictive practice or other conduct specified in the

First Schedule.

2 A person has substantial market control over a commodity or serviceiif -

@ being a producer or distributor of the commodity or service, he has the
power, either by himself or in concert with other persons with whom
he has a substantial economic connection, profitably to raise or
maintain the price of the commodity or service above competitive
levels for a substantial time within Zimbabwe or any substantial part of
Zimbabwe;

(b) being a purchaser or user of the commodity or service, he has the
power, either by himself or in concert with other persons with whom
he has a substantial economic connection, profitably to lower or
maintain the price of the commodity or service below competitive
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levels for a substantial time within Zimbabwe or any substantial part of
Zimbabwe.

Application of Act

3. @ This Act shall not be construed so asto —

@ [imit any right acquired under —
() the Plant Breeders Rights Act [Chapter 115]; or
(i)  the Copyright Act [Chapter 200]; or
(@iii)  thelIndustrial Designs Act [Chapter 201]; or
(iv)  thePatents Act [Chapter 202]; or
(V) the Trade Marks Act [Chapter 203];
except to the extent that such a right is used for the purpose of enhancing or
maintaining prices or any other consideration in a manner contemplated in the
definition of “restrictive practice” in section two; or
(b) preventing trade unions or other representatives of employees from protecting
their members’ interests by negotiating and concluding agreements and other
arrangements with employers or representatives of employers in terms of the
Labour Relations Act, 1985 (No. 16 of 1985).

()] Except in so far as criminal liability is concerned, this Act shal bind the State
to the extent that the State is concerned in the manufacture and distribution of
commodities.

3 This Act shall apply to the activities of statutory bodies, except in so far as
those activities are authorized, expressly or by necessary implication, by any
enactment.

PART |1

INDUSTRY AND TRADE COMPETITION COMMISSION

Establishment of Commission

4, There is hereby established a commission, to be known as the Industry and Trade
Competition Commission, which shall be a body corporate capable of suing and being
sued in its corporate name and subject to this Act, of performing all acts that a body
corporate may by law perform.

Functions of Commission

5. Q) Subject to this Act, the functions of the Commission shall be —
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@ to encourage and promote competition in all sectors of the economy; and

(b) to reduce barriers to entry into any sector of the economy or to any form of
economic activity; and

(© to investigate, discourage and prevent restrictive practices; and

(d) to study trends towards increased economic concentration, with a view to the
investigation of monopoly situations and the prevention of such situations,
where they are contrary to the public interest; and

(e to advise the Minister in regard to —

() all aspects of economic competition, including entrepreneuria
activities carried out by institutions directly or indirectly controlled by
the State; and

(i)  the formulation, co-ordination, implementation and administration of Government
policy in regard to economic competition; and
® to provide information to interested persons on current policy with regard to
restrictive practices, acquisitions and monopoly situations, to serve as
guidelines for the benefit of those persons; and
(9) to perform any other functions that may be conferred or imposed on it by this
Act or any other enactment.

()] For the better exercise of its functions, the Commission shall have power to do
or cause to be done, either by itself or through its agents, al or any of the things set
out in the Second Schedule, either absolutely or conditionally and either solely or
jointly with others.

3 Subject to this Act, in the lawful exercise of its functions under this Act the
Commission shall not be subject to the direction or control of any other person or
authority.

Member ship of Commission

6. @ Subject to subsection (2), the Commission shall consist of not fewer than five
and not more than ten members appointed by the President.

)] The persons to be appointed under subsection (1) shall be chosen for their
ability and experience in industry, commerce or administration or their professional
qualifications or their suitability otherwise for appointment and, in selecting such
persons, the President shall ensure that so far as possible all interested groups and
classes of persons, including consumers, are represented on the Commission.

Disqualificationsfor appointment as member

7. Q) A person shall not be appointed as a member, and no person shall be qualified
to hold office as a member, if —

@ he is not a citizen of or ordinarily resident in Zimbabwe; or
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(b) in terms of alaw in force in any country —
@) he has been adjudged or otherwise declared insolvent or bankrupt and
has not been rehabilitated or discharged; or
(i) he has made an assignment to, or arrangement or composition with, his
creditors which has not been rescinded or set aside;
or
(© he has been convicted in Zimbabwe or in any other country of an offence
involving fraud or dishonesty and sentenced to a term of imprisonment
imposed without the option of a fine, whether or not any portion of the
sentence has been suspended, and he has not received a free pardon.

() A member of Parliament shall not be qualified for appointment as a member,
nor shall he hold office as a member.

3 A person shall not be qualified for appointment as a member, nor shall he hold
office as a member, if heis a member of four or more other statutory bodies.

()] For the purposes of subsection (3) —

@ a person who is appointed to a council, board or other authority which
is a statutory body or which is responsible for the administration of the
affairs of a statutory body shall be regarded as a member of that
statutory body;

(b) “statutory body” means —

() any commission established by the Constitution; or

(i) any body corporate established directly by or under an Act for
specia purposes specified in that Act, the membership of which
consists wholly or mainly of persons appointed by the
President, a Vice-President, a Minister or any other statutory
body or by a Commission established by the Constitution.

Terms and conditions of office of members

8. @ Subject to this Part, a member shall hold office for such period, not exceeding
three years, as the President may fix on his appointment, and upon the expiry of his
term of office he shall be éligible for re-gppointment as a member.

2 On the expiry of the period for which a member has been appointed, he shall
continue to hold office until he has been re-appointed or his successor has been
appointed:

Provided that a member shall not continue to hold office under this subsection for a
period exceeding six months.



TD/B/COM.2/CLP/33
page 91

3 Subject to this Part, a member shall hold office on such terms and conditions
as the President may fix for members generdly.

Vacation of office by members

A member shall vacate his office and his office shall become vacant —

@ one month after the date on which he gives notice to the President,
through the Minister, of his intention to resign, or after the expiry of
such other period of notice as he and the Minister may agree; or

(b) if he becomes a member of Parliament; or

(© if he becomes disqualified in terms of paragraph (a) or (b) of
subsection (1) of section seven or in terms of subsection (3) of that
section to hold office as a member; or

(d) on the date he begins to serve a sentence of imprisonment, whether or
not any portion has been suspended, imposed without the option of a
fine in any country; or

(e if heisrequired in terms of section ten to vacate his office.

President may require member to vacate his office or may suspend him

@ The President may require a member to vacate his office if the member —

@ has been guilty of improper conduct as a member or guilty of conduct
that is prgjudicial to the interests or reputation of the Commission; or

(b) has failed to comply with any condition of his office fixed by the
President in terms of subsection (3) of section eight; or

(© is mentaly or physically incapable of efficiently performing his
functions as a member.

2 The President, on the recommendation of the Commission, may require a
member to vacate his office if the President is satisfied that the member has been
absent without the permission of the Commission from three consecutive meetings of
the Commission, of which the member was given not less than seven days notice,
and that there was no just cause for the member’ s absence.

3 The President —

@ may suspend from office a member against whom criminal
proceedings have been instituted in respect of an offence for which a
sentence of imprisonment without the option of afine may be imposed,;
and

(b) shall suspend from office a member who has been sentenced by a court
to imprisonment without the option of a fine, whether or not any
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11.

12.

13.

portion has been suspended, pending determination of the question
whether the member is to vacate his office;

and while the member is so suspended he shall not exercise any functions or
be entitled to any remuneration as a member.

Filling of vacancies on Commission

On the desath of, or the vacation of office by, a member, the President may, subject to
this Part, appoint a person to fill the vacancy:

Provided that, if as a result of the vacancy the number of members is fewer than the
minimum specified in section six, the President shall appoint a person to fill the
vacancy.

Chairman and vice-chairman of Commission

1) The President shall designate one of the members to be the chairman of the
Commission and another member to be the vice-chairman.

2 The chairman and vice-chairman of the Commission shall hold office as such
for such period as the President may fix:

Provided that the President may at any time for good cause terminate the
appointment of the chairman or the vice-chairman as such and designate another
member as chairman or vice-chairman, as the case may be.

3 The vice-chairman shall perform the chairman’s functions during any period
that the chairman is for any reason unable to perform them.

M eetings and procedure of Commission

Q) The Commission shall hold its first meeting on a date and place fixed by the
Minister, and thereafter shall meet for the dispatch of business and adjourn, close and
otherwise regulate its meetings and procedure as it thinks fit:

Provided that the Commission shall meet at least six times in each financia
year.

2 The chairman of the Commission —
@ may convene a special meeting of the Commission at any time; and

(b) shall convene a speciad meeting of the Commission on the written
reguest of the Minister or not fewer than two members, which meeting
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shall be convened for a date not sooner than seven days and not later
than thirty days after the chairman’s receipt of the request.

3 Written notice of a special meeting convened in terms of subsection (2) shall
be sent to each member not later than forty-eight hours before the meeting and shall
specify the business for which the meeting has been convened.

4 No business shall be discussed at a special meeting convened in terms of
subsection (2) other than -

@ such business as may be determined by the chairman of the
Commission, where he convened the meeting in terms of paragraph (a)
of subsection (2); or

(b) the business specified in the request for the meeting, where the
chairman of the Commission convened the meeting in terms of
paragraph (b) of subsection (2).

) The chairman or, in his absence, the vice-chairman of the Commission shall
preside at all meetings of the Commission:

Provided that, if the chairman and the deputy chairman of the Commission are
both absent from any meeting of the Commission, the members present may elect one
of their number to preside at that meeting as chairman.

(6) Half of the members shall form a quorum at any meeting of the Commission.

(7 Subject to subsection (11), al acts matters or things authorized or required to
be done by the Commission may be decided by a magjority vote at any meeting of the
Commission at which a quorum is present.

8 With the Commission’s approval, the chairman of the Commission may invite
any person to attend a meeting of the Commission or a committee, where the
chairman considers that the person has special knowledge or experience in any matter
to be considered by the Commission or the committee, as the case may be, at that
meeting.

9 A person invited to attend a meeting of the Commission or of a committee in
terms of subsection (8) may take part in the proceedings of the Commission or the
committee as if he were a member thereof, but shall not have a vote on any question
before the Commission or committee, as the case may be.

(10) Subject to section sixteen, at al meetings of the Commission each member
present shall have one vote on any question before the Commission and, in the event
of an equality of votes, the person presiding at the meeting shall have a casting vote in
addition to a deliberative vote.
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(11) Any proposal circulated among all members and agreed to in writing by a
majority of them shall have the same effect as a resolution passed by a duly
constituted meeting of the Commission and shall be incorporated into the minutes of
the next succeeding meeting of the Commission:

Provided that, if a member requires that such a proposal be placed before a
meeting of the Commission, this subsection shall not apply to the proposal.

Committees of Commission

(@) For the better exercise of its functions, the Commission may establish one or
more committees in which it may vest such of its functions as it considers appropriate:

Provided that the vesting of any function in a committee shall not divest the
Commission of that function, and the Commission may amend or rescind any decision
of the committee in the exercise of that function.

2 On the establishment of a committee in terms of subsection (1), the
Commission -

@ shall appoint at least one member to be a member of the committee and
shall designate that member or one of those members, as the case may
be, to be chairman of the committee; and

(b) may appoint as members of the committee, on such terms and
conditions as the Commission may fix, persons who are not members.

3 Meetings of a committee may be convened at any time and at any place by the
chairman of the Commission or the chairman of the committee.

4 Subject to subsection (3) and to section sixteen and twenty-one, the procedure
to be followed at any meeting of a committee and the quorum at any such meeting
shall be as fixed by the Commission.

Remuneration and allowances of members of Commission and committees

Every member of the Commission or of a committee shall be paid from moneys
appropriated for the purpose by Act of Parliament -

@ such remuneration, if any, as the Minister, with the approval of the Minister
responsible for finance, may fix for members of the Commission or of
committees, as the case may be, generaly; and

(b) such allowances as the Minister may fix to meet any reasonable expenses
incurred by the member in connection with the business of the Commission or
the committee, as the case may be.
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Members of Commission and committeesto disclose certain connections and
interests

@ If a member of the Commission or of a committee, or a spouse of such a
member —

@ knowingly acquires or holds a direct or indirect pecuniary interest in a
company or association of persons—
() whose conduct is the subject of an investigation or order under
this Act; or
(i)  which is applying or negotiating for a contract with the
Commission;
or
(b) tenders for or acquires or holds a direct or indirect pecuniary interest in
a contract with the Commission;
or
(© owns immovable property or aright in immovable property or a direct
or indirect pecuniary interest in a company or association of persons
which results in his private interests coming or appearing to come into
conflict with his functions as a member of the Commission or of the
committee, as the case may be;

the member shall forthwith disclose the fact to the Commission or the committee, as
the case may be.

2 A member referred to in subsection (1) shall take no part in the consideration
or discussion of, or vote on, any question before the Commission or the committee, as
the case may be, which relates to any investigation, order, contract, right, immovable
property or interest referred to in that subsection.

3 Any person who contravenes subsection (1) or (2) shall be guilty of an offence
and liable to a fine not exceeding two thousand dollars or to imprisonment for a
period not exceeding three months or to both such fine and such imprisonment.

Appointment and functions of Director of Commission

Q) The Commission shall appoint a Director, who shall be responsible for
administering the Commission’s affairs, funds and property and for performing any
other functions that may be conferred or imposed upon him by or under this Act or
that the Commission may delegate or assign to him.

()] The terms and conditions of the Director’s appointment shall be as fixed by
the Commission with the approval of the Minister.

3 Members shall not be eligible for appointment as the Director.
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4) The Director’s appointment shall be terminated if he would be required in
terms of paragraph (b), (c) or (d) of section nine to vacate his office had that section
and paragraphs (a) and (b) of subsection (1) of section seven applied to him.

) An assignment of functions under subsection (1) -

@ may be made either generally or specially and subject to such
restrictions, reservations and exceptions as the Commission may
determine; and

(b) may be revoked by the Commission at any time; and

(© shall not preclude the exercise of the functions by the Commission
itsalf.

Policy directionsto Commission

@ Subject to subsection (2), the Minister may give the Commission such general
directions relating to the policy the Commission is to observe in the exercise of its
functions as the Minister considers to be necessary in the nationa interest.

2 Before giving the Commission a direction in terms of subsection (1), the
Minister shall inform the Commission, in writing, of the proposed direction and the
Commission shall, within thirty days or suchfurther period as the Minister may allow,
submit to the Minister, in writing, its views on the proposal.

3 The Commission shall take al necessary steps to comply with any direction
given to it in terms of subsection (1).

4 When any direction has been given to the Commission in terms of subsection
(1), the Commission shall ensure that the direction and any views the Commission has
expressed on it is terms of subsection (2) are set out in the Commission’s annual

report.

Validity of decisions and actsof Commission and committees

No decision or act of the Commission or a committee and no act that is authorized by
the Commission or a committee shall be invalid solely because there was a vacancy in
the membership of the Commission or the committee or because a disqualified person
purported to act as a member of the Commission or the committee, as the case may
be, at the time the decision was taken or the act was done or authorized.
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Execution of contracts and instruments by Commission

An agreement, contract or instrument approved by the Commission may be entered
into or executed on the Commission’s behalf by any person generaly or specially
authorized by the Commission for that purpose.

Minutes of proceedings of Commission and committees

Q) The Commission shall cause minutes of all proceedings of and decisions taken
at every meeting of the Commission and of every committee to be entered in books
kept for the purpose.

() Any minutes referred to in subsection (1) which purport to be signed by the
person presiding at the meeting to which the minutes relate or by the person presiding
at the next following meeting of the Commission or the committee concerned, as the
case may be, shall be accepted for all purposes as prima facie evidence of the
proceedings and decisions taken at the meeting concerned.

Reports of Commission and supply of information to Minister

1) As soon as is practicable after the 30™ June in each year, the Commission shall
prepare and submit to the Minister a report on al its activities during the year ended
on that date, and the Minister shall lay the report before Parliament, together with any
comments thereon that he wishes to make, during the next sitting of Parliament.

2 In addition to the report referred to in subsection (1), the Commission -
@ shall submit to the Minister such other reports as the Minister may
require; and
(b) may submit to the Minister such other reports as the Commission
considers desirable;
in regard to the operations and activities of the Commission.
3 The Commission shall give the Minister al information relating to its

operations and activities that the Minister may at any time require.

PART Il

FINANCIAL PROVISIONSRELATING TO COMMISSION

Funds of Commission

The funds of the Commission shall consist of —
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@ moneys payable to the Commission from moneys appropriated for the
purpose by Act of Parliament; and

(b) any other moneys that may vest in or accrue to the Commission,
whether in terms of this Act or otherwise.

I nvestment of moneys not immediately required by Commission

Moneys not immediately required by the Commission may be invested in such
manner as the Minister, acting on the advice of the Minister responsible for finance,

may approve.

Accounts of Commission

Q The Commission shall ensure that proper accounts and other records relating
to such accounts are kept in respect of al the Commission’s activities, funds and
property, including such particular accounts and records as the Minister may direct.

()] As soon as possible after the end of each financial year, the Commission shall
prepare and submit to the Minister a statement of accounts in respect of that financial
year or in respect of such other period as the Minister may direct.

Audit of Commission’s accounts

Q) Subject to the Audit and Exchequer Act [Chapter 168], the Commission shall
appoint as auditors one or more persons approved by the Minister who are registered
as public accountants under the Accountants Act [Chapter 215].

2 The accounts kept by the Commission in terms of subsection (1) of section
twenty-five shall be examined by the auditors appointed in terms of subsection (1).

3 The auditors appointed in terms of subsection (1) shall make a report to the
Commission and to the Minister on the statement of accounts prepared in terms of
subsection (2) of section twenty-five, and in their report shall state whether or not in
their opinion the statement of accounts gives a true and fair view of the Commission’s
financial affairs.

4) In addition to the report referred to in subsection (3), the Minister may require
the Commission to obtain from the auditors appointed in terms of subsection (1) such
other reports, statements or explanations in connection with the Commission’s
activities, funds and property as the Minister may consider expedient, and the
Commission shall forthwith comply with any such requirement.

) If, in the opinion of the auditors appointed in terms of subsection (1) -
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@ they have not obtained any information or explanation they require; or

(b) any accounts or records relating to any accounts have not been
properly kept by the Authority; or

(© the Commission has not complied with any provision of this Part;

the auditors shall include in their report made in terms of subsection (3) or (4), as the
case may be, a statement to that effect.

(6) If in terms of the Audit and Exchequer Act [Chapter 168] the Commission’s
accounts are required to be audited by the Comptroller and Auditor-General, any
reference in this section to auditors appointed in terms of subsection (1) shall be
construed as a reference to the Comptroller and Auditor-General.

Power s of auditors

@ An auditor referred to in section twenty-six shall be entitled to all reasonable
times to require to be produced to him all accounts and other records relating to such
accounts which are kept by the Commission or its agents and to require from any
member of the Commission or employee or agent of the Commission such
information and explanation as in the auditor’s opinion are necessary for the purpose
of his audit.

()] Any member of the Commission or employee or agent of the Commission
who fails without just cause to comply with a requirement of an auditor in terms of
subsection (1) shall be guilty of an offence and liable to a fine not exceeding one
thousand dollars or to imprisonment for a period not exceeding three months or to
both such fine and such imprisonment.

PART IV

INVESTIGATION AND PREVENTION OF RESTRICTIVE PRACTICES,
MERGERSAND MONOPOLY SITUATIONS

Power of Commission to investigate restrictive practices, mergersand monopoly
stuations

QD Subject to this Act, the Commission may make such investigation as it
considers necessary —

€) into any restrictive practice which the Commission has reason to
believe exists or may come into existence;
(b) in order to ascertain —
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() whether any merger has been, is being or is proposed to be
made;

(i)  the nature and extent of any controlling interest that is held or
may be acquired in any merger or proposed merger;

(© into any type of business agreement, arrangement, understanding or
method of trading which, in the opinion of the Commission, is being or
may be adopted for the purpose of or in connection with the creation or
maintenance of a restrictive practice;

(d) into any monopoly situation which the Commission has reason to
believe exists or may come into existence.

2 Before embarking on an investigation under subsection (1), the Commission
shall publish a notice in the Gazette and in such newspaper circulating in the area
covered by the investigation as the Commission thinks appropriate -

@ stating the nature of the proposed investigation; and

(b) calling upon any interested person who wishes to do so to submit
written representations to the Commission in regard to the subject-
matter of the proposed investigation.

3 For the purposes of an investigation under this section, the Commission shall
have the powers that are conferred upon a commissioner by the Commissions of
Inquiry Act [Chapter 80], other than the power to order a person to be detained in
custody, and subsection (3) of section 2 and sections 9 to 12 and 14 to 18 of that Act
shall apply, mutatis mutandis, in relation to an investigation under this section and to
any person summoned to give or giving evidence at that investigation.

4 In any investigation under this section, the Commission shall ensure that the
rules commonly known as the rules of natural justice are duly observed and, in
particular, shall take all reasonable steps to ensure that every person whose interests
are likely to be affected by the outcome of the investigation is given an adequate
opportunity to make representations in the matter.

) The prosecution or pending prosecution of a person under section forty-two for
entering into, engaging in or otherwise giving effect to a restrictive practice which is
an unfair trade practice shal not be a bar to the Commission’s investigating the
restrictive practice under this section or making an order in regard to it.

Prohibition of certain acts pending investigation

@ At any time after publishing a notice in terms of subsection (2) of section
twenty-eight in regard to any investigation, the Commission may publish a notice
doing either or both the following -
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@ prohibiting or staying any restrictive practice or merger that is the
subject of the investigation;

(b) directing that any action be taken which, in the Commission’s opinion,
will prevent or stay any restrictive practice or merger that is the subject
of the investigation,;

pending the outcome of the investigation.

)] A notice in terms of subsection (1) shall be published in the Gazette and in
such newspaper circulating in the area covered by the investigation as the
Commission thinks appropriate.

3 A notice in terms of subsection (1) shall remain in force —

@ until the completion of the Commission’s investigation into the matter
concerned; or

(b) for a period of six months from the date of its publication in the
Gazette

whichever is the shorter period.

4 The Commission may at any time amend or revoke a notice in terms of
subsection (1);

Provided that no such amendment shall have the effect of prolonging the
validity of the notice for longer than the period specified in subsection (3).

(5) It shall not be necessary for the Commission to notify or receive representation
from any person before publishing a notice in terms of subsection (1) or amending or
revoking any such notice, if in the Commission’s opinion such notification or
receiving of representations would unduly delay the publication of the notice or would
defeat its purpose.

(6) The Commission shall without delay provide a written statement of its reasons
for having published a notice in terms of subsection (1), upon being requested for
such a statement by -

@ any party to the restrictive practice or merger to which the notice
relates; or

(b) any other person, where the statement is requested for the purpose of
any judicial review or other legal proceedings instituted in regard to
the notice.

(7)  Any person who contravenes or fails to comply with any provision of a notice
in terms of subsection (1) with which it is his duty to comply shall be guilty of an
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offence and liable to a fine not exceeding ten thousand dollars or to imprisonment for
a period not exceeding one year or to both such fine and such imprisonment.

8 Section thirty-three shall apply, mutatis mutandis, to the civil enforcement of a
notice published in terms of this section asif the notice were an order.

Negotiations by Commission

@ The Commission may at any time negotiate with any person with a view to
making an arrangement which, in the Commission’s opinion, will —

@ ensure the discontinuance of any restrictive practice which exists or
may come into existence; or

(b) terminate, prevent or ater any merger or monopoly situation which
exists or may come into existence;

whether or not the Commission has embarked on an investigation into the restrictive
practice, merger or monopoly situation concerned.

()] Where the Commission has made an arrangement after negotiations under
subsection (1), it may embody the arrangement in an order.

Ordersby Commission

Q) If the Commission is satisfied, having regard to the matters referred to in
section thirty-two, that any restrictive practice which exists or may come into
existence is or will be contrary to the public interest, the Commission may make any
one or more of the following orders in respect of that restrictive practice —

@ prohibiting any person named in the order, or any class of persons,
from engaging in the restrictive practice or from pursuing any other
course of conduct which is specified in the order and which, in the
Commission’s opinion, is similar in form and effect to the restrictive
practice;

(b) requiring any party to the restrictive practice to terminate the restrictive
practice, either wholly or to such extent as may be specified in the
order, within such time as is specified therein;

(© requiring any person named in the order, or any class of persons, to
publish alist of prices, or otherwise notify prices, with or without such
further information as may be specified in the order;

(d) regulating the price which any person named in the order may charge
for any commodity or service:

Provided that the Commission shall not make any such order unless it
is satisfied that the price being charged by the person concerned is
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essential to the maintenance of the restrictive practice to which the
order relates;

prohibiting any person named in the order, or any class of persons,
from notifying persons supplying any commodity or service of a price
recommended or suggested as appropriate to be charged by those
persons;

generally, making such provision as, in the opinion of the Commission,
iS reasonably necessary to terminate the restrictive practices or
aleviate its effects.

)] If the Commission is satisfied, having regard to the matters referred to in
section thirty-two, that any actual or proposed merger or monopoly situation is or will
be contrary to the public interest, the Commission may make any one or more of the
following orders in respect of that merger or monopoly situation -

@

(b)

(©

(d)

()

(f)

declaring it to be unlawful, except to such extent and in such
circumstances as may be provided by or under the order, to make or to
carry out any agreement or arrangement which is specified in the order
and which, in the Commission’s opinion, will lead to or maintain the
merger or monopoly situation;

in the case of a monopoly situation, requiring any person who
exercises control over the business or economic activity concerned to
take such steps as are specified in the order to terminate the monopoly
situation within such time as is specified in the order;

prohibiting or restricting the acquisition by any person named in the
order of the whole or part of any undertaking or assets, or the doing by
that person of anything which will or may result in such an acquisition,
if the acquisition is likely, in the Commission’s opinion, to lead to a
merger or monopoly situation;

requiring any person to take steps to secure the dissolution of any
organization, whether corporate or unincorporated, or the termination
of any association, where the Commission is satisfied that the person is
concerned in or a party to the merger or monopoly situation;

requiring that, if any merger takes place or any monopoly situation
exists, any party thereto who is named in the order shall observe such
prohibitions or restrictions in regard to the manner in which he carries
on business as are specified in the order;

generally, making such provision as, in the opinion of the Commission,
is reasonably necessary to terminate or prevert the merger or
monopoly situation, as the case may be, or alleviate its effects.

3 Notwithstanding any other law and without derogation from the generality of
subsection (2), an order made in respect of a merger or monopoly situation may
provide for any of the following matters -
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@ the transfer or vesting of property, rights, liabilities or obligations,

(b) the adjustment of contracts, whether by their discharge or the reduction
of any liability or obligation or otherwise;

(© the creation, allotment, surrender or cancellation of any shares, stocks
or securities;

(d) the formation or winding up of any undertaking or the amendment of
the memorandum or articles of association or any other instrument
regulating the business of any undertaking.

(4  Anorder snal bein writing and served on every person named therein:

Provided that, if the order applies to persons generaly or if, in the
Commission’s opinion, it is impractical to serve it individually on al the persons to
whom it applies, the Commission shall cause the order to be published in the Gazette
and in such other manner as the Commission considers will bring it to the attention of
the persons to whom it applies.

) Before making an order under this section, the Commission shall ensure that
every person affected thereby is informed of the broad terms of the order it proposes
to make and is given an adequate opportunity to make representations in the matter:

Provided that, if the proposed order will apply to persons generally or if, in the
Commission’s opinion, it is impractical to notify its terms to al the persons to whom
it will apply, the Commission shall cause the broad terms of the proposed order to be
published in the Gazette and in such other manner as the Commission considers will
bring it to the attention of the persons to whom it will apply.

(6) The Commission may amend or revoke an order at any time, and this section
shall apply, mutatis mutandis, in regard to any such amendment.

Factorsto be considered by Commission when making orders

1) In determining, for the purposes of section thirty-one, whether or not any
restrictive practice, merger or monopoly situation is or will be contrary t the public
interest, the Commission shall take into account everything it considers relevant in the
circumstances, and shall have regard to the desirability of —

@ maintaining and promoting effective competition between persons
producing or distributing commaodities and services in Zimbabwe; and

(b) promoting the interests of consumers, purchasers and other users of
commodities and services in Zimbabwe, in regard to the prices, quality
and variety of such commodities and services, and

(© promoting, through competition, the reduction of costs and the
development of new techniques and new commodities, and of
facilitating the entry of new competitors into existing markets.
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2 For the purposes of section thirty-one, the Commission shall regard a
restrictive practice as contrary to the public interest if it is engaged in by a person with
substantial market control over the commaodity or service to which the practice relates,
unless the Commission is satisfied as to any one or more of the following -

@ that the restrictive practice is reasonably necessary, having regard to
the character of the commodity or service to which it applies, to protect
consumers or users of the commodity or service, or the general public,
against injury or harm;

(b) that termination of the restrictive practice would deny to consumers or
users of the commodity or service to which the restrictive practice
applies, other specific and substantial benefits or advantages enjoyed
or likely to be enjoyed by them, whether by virtue or the restrictive
practice itself or by virtue of any arrangement or operation resulting
therefrom;

(© that termination of the restrictive practice would be likely to have a
serious and persistently adverse effect on the general level of
unemployment in any area in which a substantial proportion of the
business, trade or industry to which the restrictive practice relates is
Situated;

(d) that termination of the restrictive practice would be likely to cause a
substantial reduction in the volume or earnings of any export business
or trade of Zimbabwe;

(e that the restrictive practice is reasonably required to maintain an
authorized practice or any other restrictive practice which, in the
Commission’s opinion, is not contrary to the public interest;

® that the restrictive practice does not directly or indirectly restrict or
discourage competition to a material degree in any business, trade or
industry and is not likely to do so.

3 A restrictive practice that is an unlawful trade practice shall be deemed for the
purposes of section thirty-one to be absolutely contrary to the public interest.

4 For the purposes of section thirty-one, the Commission shall regard a merger
as contrary to the public interest if the Commission is satisfied that the merger -

@ has lessened substantially or is likely to lessen substantially the degree
of competition in Zimbabwe or any substantial part of Zimbabwe; or

(b) has resulted or is likely to result in a monopoly situation which is or
will be contrary to the public interest.

(5) For the purposes of section thirty-one and subsection (4) of this section, the
Commission shall regard a monopoly situation as contrary to the public interest unless
the Commission is satisfied as to any one or more of the following -
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@

(b)

(©

(d)

(€

(f)

that the monopoly situation, through economies of scale or for other

reasons, has resulted in or is likely to result in a more efficient use of

resources in any business, trade or industry than would be the case if
the monopoly situation did not exist;

that the monopoly Situation is or is likely to be necessary for the

production, supply or distribution of any commodity or service in

Zimbabwe, regard being had on the one hand to the resources

necessary to produce, supply or distribute the commodity or service

and, on the other hand, to the size of the Zimbabwean market for that
commodity or service;

that termination or prevention of the monopoly situation would deny to

consumers or users of any commodity or service, other specific and

substantial benefits or advantages enjoyed or likely to be enjoyed by
them, whether by virtue of the monopoly situation itself or by virtue of
any arrangement or operation resulting therefrom;

that the monopoly situation is or is likely to be reasonably necessary to

enable the parties to it to negotiate fair terms for the distribution of a

commodity or service —

() from a person who is not a party to the monopoly situation and
who exercises complete or substantial control over the
distribution of the commodity or service; or

(i)  to a person who is not a party to the monopoly situation and
who exercises complete or substantial control over the market
for the commodity or service;

that terminating or prevention of the monopoly situation would be

likely to have a serious and persistently adverse effect on the general

level of unemployment in any areain which a substantial proportion of
the business, trade or industry to which the monopoly situation relates
is situated;

that termination or prevention of the monopoly situation would be

likely to cause a substantial reduction in the volume or earnings of any

export business or trade of Zimbabwe.

Enforcement of orders

@ The Commission or any person in whose favour or for whose benefit an order
has been made may lodge a copy of the order, certified by the Director or a person
authorized by the Director, with —

@
(b)

the Registrar of the High Court; or
the clerk of any magistrates court which would have had jurisdiction to
make the order had the matter been determined by it;
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and the Registrar or clerk shall forthwith record the order as a judgment of the High
Court or the magistrates court, as the case may be.

2 An order that has been recorded under subsection (1) shall, for the purposes of
enforcement, have the effect of a civil judgment of the High Court or the magistrates
court concerned, as the case may be.

3 If an order that has been recorded under subsection (1) is -

@ varied or set aside by the High Court on review or by the
Administrative Court on appeal; or

(b) amended or revoked by the Commission in terms of subsection (6) of
section thirty-one;

the Registrar of the High Court or clerk of the magistrates court concerned, as
the case may be, shell make the appropriate adjustment in his records.

4 Where an order contains, amongst other provisions, a provision favouring or
benefitting a particular person, that provision of the order may be lodged and recorded
under subsection (1) in all respects as if it were the entire order, and may be enforced
accordingly.

) The Commission may make such investigation as it considers necessary to
ascertain the extent to which any order has been or is being complied with, whether or
not the order has been recorded under subsection (1), and may make such further
order as it considers necessary in respect of the restrictive practice, merger or
monopoly situation which was the subject of the original order.

(6) Section twenty-eight to thirty-two and subsections (1) to (4) of this section
shall apply, mutatis mutandis, to any investigation carried out and order made in
terms of subsection (5).

@) Without derogation from subsections (1) to (6), any person who contravenes
or fails to comply with any provision of an order with which it is his duty to comply
shall be guilty of an offence and liable to a fine not exceeding twenty thousand dollars
or to imprisonment for a period not exceeding two years or to both such fine and such
imprisonment.

Notification of proposed mergers

@ If the Commission is satisfied that any class of merger, if carried out, is likely
to reduce competition to a material extent in Zimbabwe or any part of Zimbabwe, the
Commission may publish a notice in the Gazette requiring the parties © any such
merger to obtain the Commission’s approval before concluding the merger.
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2 The parties to any proposed merger of a class specified in a notice under
subsection (1) shall -

@ before concluding the merger, notify the Commission, in writing, of
their intention to effect the merger; and

(b) provide the Commission with such information regarding the proposed
merger as may be prescribed or as the Commission may reasonably
require.

3 Upon being notified of a proposed merger in terms of subsection (2), the
Commission shall, with all due expedition -

@ if it considers that the proposed merger warrants investigation under
section twenty-eight, embark upon such an investigation and, where
appropriate, make such order under section thirty-one in regard to the
proposed merger as the Commission considers necessary:

Provided that it shall not be necessary for the Commission to publish a
notice in terms of subsection (2) of section twenty-eight of its intention
to embark upon the investigation.

(b) if it considers that the proposed merger does not warrant investigation
under section twenty-eight, send a written notice to the parties
authorizing them to conclude the merger.

PART V

AUTHORIZATION OF RESTRICTIVE PRACTICES, MERGERS
AND OTHER CONDUCT

Application to Commission for authorization

(1)  Any person who proposes to —

@ enter into, carry out or otherwise give effect to any agreement or
arrangement; or
(b) engage in any practice or conduct;

which he considers may be prohibited, restricted or otherwise affected by this Act
may apply to the Commission for its authorization of such agreement, arrangement,
practice or conduct.

()] An application under subsection (1) shall be made in such form and manner as
may be prescribed and shall be accompanied by the prescribed fee, if any, and such
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information and particulars as may be prescribed or as the Commission may
reasonably require.

3 Any person who, in or for the purposes of an application under subsection (1),
makes a statement which he knows to be false or misleading or does not believe on
reasonable grounds to be true, shall be guilty of an offence and liable to a fine not
exceeding ten thousand dollars or to imprisonment for a period not exceeding one
year or to both such fine and such imprisonment.

Grant or refusal of authorization

(@) On receipt of an application under section thirty-five, the Commission shall
publish a notice in the Gazette and in such newspaper as the Commission considers

appropriate —

@ stating the nature of the authorization sought by the applicant; and

(b) calling upon any interested person who wishes to do so to submit
written representations to the Commission in regard to the
authorization sought by the applicant:

Provided that, where the applicant has sought the Commission’s authorization of a
proposed merger, the Commission need not publish such a notice if the Commission
considers that publication of the notice may prejudice the parties to the merger and is
not likely to produce representations or information that will materially assist the
Commission in its determination of the application.

2 After conducting such investigation as it considers necessary into any
application under section thirty-five, and taking into account any representations
received in response to the relevant notice published under subsection (1), the
Commission shall either -

@ grant the authorization sought by the applicant, subject to such terms
and conditions as the Commission thinks appropriate, if the
Commission is satisfied that the agreement, arrangement, practice or
conduct concerned is not contrary to the public interest; or

(b) refuse to grant the authorization sought by the applicant, if the
Commission is not satisfied as provided in paragraph (a).

3 The Commission shall observe the requirements of section thirty-two in
determining whether or not any agreement, arrangement, practice or conduct is
contrary to the public interest.

4 For the purposes of any investigation under subsection (2) the Commission
may exercise any of the powers conferred on it by section twenty-eight and shall
observe the rules referred to it in subsection (4) of that section.
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) Any investigation under subsection (2) shall be conducted, and any decision
under that subsection shall be reached, as expeditiously as possible.

Effect of authorization

While an authorization under section thirty-six is in force, nothing in this Act shall
prevent the person to whom it was granted from —

@ entering into, carrying out or otherwise giving effect to the agreement
or arrangement to which the authorization relates; or
(b) engaging in the practice or conduct to which the authorization relates;

as the case may be.

Amendment or revocation of authorization

1) Subject to this section, the Commission may amend or revoke any
authorization granted under section thirty-six, if the Commission is satisfied that —

@ the authorization was granted in error or on the basis of information
that was false or misleading; or

(b) that there has been a breach of any term or condition subject to which
the authorization was granted; or

(© that there has been a materia change of circumstances since the
authorization was granted and, as a result, the agreement, arrangement,
practice or conduct that was authorized is contrary to the public
interest.

)] Before amending or revoking an authorization under subsection (1), the
Commission -

@ shall cause the person to whom the authorization was granted to be
informed, in writing, of the proposa to amend or revoke his
authorization and shall afford him a reasonable opportunity to make
representations in regard to the proposal; and

(b) may conduct an inquiry into the proposed amendment or revocation, in
which event the Commission may exercise any of the powers conferred
on it by sections twenty-eight and twenty-nine and shall observe the
rules referred to in subsection (4) of section twenty-eight.

3 The Commission shall observe the requirements of section thirty-two in
determining whether or not any agreement, arrangement, practice or conduct is
contrary to the public interest for the purposes of paragraph (c) of subsection (1).
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Register of authorizations

@ The Commission shall keep a register in which it shall cause to be recorded
such particulars as may be prescribed or as it may consider appropriate, of —

@ every application for an authorization made under section thirty-five;
ad

(b) every authorization granted under section thirty-six, together with any
terms and conditions attaching thereto; and

(© every refusal to grant an authorization under section thirty-six; and

(d) any amendment or revocation of an authorization under section thirty-
eight.

()] The register kept under subsection (1) shall be open to inspection by members
of the public, on payment of the prescribed fee, if any, during ordinary business hours
at the offices of the Commission.

PART VI

APPEALS

Right of appeal to Administrative Court

Q) Any person who is aggrieved by a decision of the Commission under Part IV
or V may appeal against it to the Administrative Court.

()] An appeal under subsection (1) shall be made within such period and in such
form and manner as may be prescribed in rules made under the Administrative Court
Act, 1979 (No. 39 of 1979).

Composition Administrative Court for the purposes of this Act

Q For the purpose of hearing any appeal under this Act, the Administrative Court
shall consist of a President of the Administrative Court and two assessors appointed
by the President of the Administrative Court from the list of persons referred to in
subsection (2).

2 The Presidents of the Administrative Court, with the approva of the Chief
Justice and the Minister, shall draw up alist of names of not fewer than ten persons
who have ability and experience in commerce, industry, agriculture or administration
or who have professional qualifications and are otherwise suitable for appointment as
assessors, but who are not members of the Public Service.
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PART VII

GENERAL

Unfair trade practices

@ The acts or omissions specified in the First Schedule shall be unfair trade
practices for the purposes of this Act.

()] The Minister, on the recommendation of the Commission, may by statutory
instrument amend the First Schedule -

@ by adding any restrictive practice thereto, where the Minister is
satisfied that the restrictive practice concerned, if engaged in by any
undertaking, would be unfair or deceptive and contrary to the public
interest;

(b) by altering any provision therein;

(© by deleting any provision therefrom:

Provided that no such amendment shall have the effect of rendering criminal anything
done or omitted before the date commencement of the amendment.

3 Any person who enters into, engages in or otherwise gives effect to an unfair
trade practice shall be guilty of an offence and liable -

@ in the case of an individual, to a fine not exceeding fifty thousand
dollars or to imprisonment for a period not exceeding two years or to
both such fine and such imprisonment;

(b) in any other case, to a fine not exceeding one hundred and fifty
thousand dollars.

Certain conduct to have no legal effect

Any agreement, arrangemert, undertaking, act or omission which —

@ congtitutes an unfair trade practice or which is entered into in
furtherance of an unfair trade practice; or

(b) is entered into in contravention of this Act or any order or notice under
this Act;

shall be void with effect from the date on which the conduct concerned became an
unfair trade practice or the order or notice concerned was made or issued, as the case
may be.
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Right of action of injured parties

@ Any person who suffers injury, loss or harm as a result of any agreement,
arrangement, undertaking, act or omission referred to in section forty-three may
recover damages, by proceedings in a court of competent jurisdiction, from every
person responsible for the agreement, arrangement, undertaking, act or omission.

()] Subsection (1) shall not limit any person’s remedy under any other law for
injury, loss or harm that has been or may be occasioned to him by any agreement,
arrangement, undertaking, act or omission referred to in section forty-three.

Commission may require returns

Q Subject to subsection (3), for the purpose of investigating and detecting
restrictive practices and monopoly situations, the Commission may serve a written
notice on any person engaged in any business or industry requiring him to furnish the
Commission, within such reasonable period or at such reasonable intervals as the
Commission may specify in the notice, with information regarding his business or
operations, including information as to —

@ any business agreement which he may at any time have entered into
with any other person, or in which he may at any time have been
concerned; and

(b) any arrangement or understanding to which he or his business or
industry may at any time have been a party; and

(© any interest which he or his business or industry may at any time have
acquired in any other business, undertaking or asset.

)] Any person who, when required to furnish the Commission with information
under subsection (1) -

) fails or refuses to do so; or
(b) furnishes the Commission with information which he knows to be false
or does not believe on reasonable grounds to be true;

shall be guilty of an offence and liable to afine not exceeding five thousand dollars or
to imprisonment for a period not exceeding six months or to both such fine and such
imprisonment.

3 Nothing in this section shall be construed as requiring any person to disclose
information that he could not be required to disclose when giving evidence in a court
of law.
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Investigating officers

@ The Commission may —

@ designate any of its employees; and
(b) with the approval of the Public Service Commission, designate any
member of the Public Service;

to be an investigating officer for the purposes of this Act.

2 Investigating officers shall carry out their functions under this Act subject to
such directions as the Commission or the Director may give them.

3 The Commission shall cause every investigating officer to be furnished with a
certificate of appointment, which the investigating officer shall exhibit on demand by
any interested person before carrying out any function under this Act.

Power s of entry and inspection

Q) Subject to subsection (2), an investigating officer may at al reasonable times —

@ enter any premises in or on which there is reasonably suspected to be
any book, record or document relating to any restrictive practice or
unfair trade practice or any actual or potential merger or monopoly
situation; and

(b) require any person upon the premises —

() to disclose al information at his disposal; and
(i)  to produce any book, record or document or copy thereof or
extract therefrom;

(© make copies of or take extracts from any book, record or document
referred to in paragraph (b).

()] The powers of entry and inspection conferred by subsection (1) shall not be
exercised except with the consent of the owner or person in charge of the premises
concerned, or where there are reasonable grounds for believing that it is necessary to
exercise them for the prevention, investigation or detecting of an offence, other than
an offence in terms of subsection (2) of section forty-five, or for the obtaining of
evidence relating to such an offence.

3 Any person who, without lawful excuse -

@ hinders or prevents an investigating officer from exercising any power
under subsection (1); or

(b) fails or refuses to comply with any requirement of an investigating
officer under subsection (1); or
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(© upon being required under subsection (1) to disclose any information,
fails or refuses to do so or provides information that is false or which
he does not believe on reasonable grounds to be true;

shall be guilty of an offence and liable to a fine not exceeding five thousand dollars or
to imprisonment for a period not exceeding six months or to both such fine and such
imprisonment.

Secrecy to be observed

Q The Director and every member of the Commission or of a committee thereof,
and every investigating officer and other person appointed or employed under this Act
shall not disclose to any person, except in the performance of this functions under this
Act or when required to do so by any law, any information which he may have
acquired in the course of his duties in relation to the financial or business affairs of
any person, undertaking or business.

2 Any person who contravenes subsection (1) shall be guilty of an offence and
liable to a fine not exceeding ten thousand dollars or to imprisonment for a period not
exceeding one year or to both such fine and such imprisonment.

Certificates of Director to be evidence

@ For the purposes of section thirty-three, a document purporting to be a copy of
an order and to be certified by the Director shall be presumed, unless the contrary is
proved, to set out the terms of the order concerned and to have duly certified by the
Director, and shall be recorded as a judgment accordingly.

2 In any proceeding before any court, a document purporting —

@ to set out the terms of any order, notice, arrangement, authority or
decision of the Commission; or

(b) to state whether or not any authorization has been granted, amended or
revoked by the Commission;

shall, if it purports to be signed by the Director, be admissible on its production by
any person as prima facie proof of its contents.

Regulations

@ The Minister, after consultation with the Commission, may by regulation
prescribe anything which by this Act is required or permitted to be prescribed or
which, in his opinion, is necessary or convenient to be prescribed for carrying out or
giving effect to this Act.
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Regulations made under subsection (1) may provide for —

@ the procedure to be followed in investigations carried out by the
Commission;

(b) the form of notices, orders, applications and authorizations made or
issued under this Act;

(© fees and charges for any information given, authorization granted or
any other thing made or done under this Act.

FIRST SCHEDULE (Sections 2 and 42)

UNFAIR TRADE PRACTICES

ARRANGEMENT OF PARAGRAPHS

Par agraph

Interpretation.

Mideading advertising.

False bargains.

Distribution of commodities or services above advertised price.
Undue refusal to distribute commaodities or services.
Bid-rigging.

Collusive arrangements between competitors.

Interpretation

1. In this Schedule —

“group of companies’ means two or more companies which —

@ have the relationship to each other of holding company and subsidiary
or wholly owned subsidiary as defined in the Companies Act [Chapter
190]; or

(b) are substantially controlled by the same person or persons, whether as
shareholders, directors or otherwise;

“publish”, in relation to an advertisement, means to make the advertisement known in
any manner whatsoever to the public or any section of the public;

“publisher”, in relation to an advertisement, means the person who publishes the
advertisement or causes it to be published or on whose behalf it is published.
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Misleading advertising

(1) For the purposes or in the course of any trade or business, publishing an
advertisement -

@ containing a representation which the publisher knows or ought to know is
false or mideading in a material respect; or

(b) containing a statement, warranty or guarantee as to the performance, efficacy
or length of life of any commaodity, which statement, warranty or guarantee the
publisher knows or ought to know is not based on an adequate or proper test
thereof; or

(© containing a statement, warranty or guarantee that any service is or will be of a
particular kind, standard, quality or quantity, or that it is supplied by any
particular person or by a person of a particular trade, qualification or skill,
which statement, warranty or guarantee the publisher knows or ought to know
iS untrue.

()] For the purposes of subparagraph (1), a representation, statement, warranty or
guarantee expressed on or attached to an article offered or displayed for sae, or
expressed on the wrapper or container of such an article, shall be deemed to have been
made in an advertisement.

False bargains
Advertising any commodity or service for distribution at a price —

@ which is represented in the advertisement to be a bargain price; or

(b) which is so represented in the advertisement as to lead a person who
reads, hears or sees the advertisement to the reasonable belief that it is
abargain price;

if the distributor of the commaodity or service does not intend to distribute it at that
price, or has no reasonable grounds for believing that he can do so, for a period thét is,
and in quantities that are, reasonable in relation to the nature of the commodity or
service concerned and the nature and size of the distributor’ s undertaking.

Distribution of commodities or services above advertised price

1) Having advertised any commodity or service for distribution at a particular
price, distributing it, during the period and in the market to which the advertisement
relates, at a higher price than that advertised.

2 Subparagraph (1) shall not apply in any case where —
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@ the advertisement prominently stated that the price of the commodity
or service concerned was subject to error or ateration without notice;
or

(b) the advertisement was immediately followed by another advertisement
correcting the price mentioned in the first advertisement.

3 For the purposes of subparagraph (1), the market to which an advertisement
relates is the market to which it could reasonably be expected to reach, unless the
advertisement defines its market specifically by reference to a particular area, store,
outlet or otherwise.

Undue refusal to distribute commodities or services

5. Q) Failing or refusing to distribute any commodity to another person unless the
other person —

@ causes or refrains from distributing or using a commodity produced by
some other person; or

(b) restricts his distribution of a commodity produced by some other
person; or

(© distributes the commodity at a specified price or at a price which is not
less than a specified minimum price.

2 Failing or refusing to distribute a commodity or service to any person, under
the usual conditions of distribution, on the ground or belief that that person or
someone else connected with him -

) has furnished the Commission or a committee or an investigating
officer with any information which he is required to furnish in terms of
this Act; or

(b) has given evidence before the Commission at any investigation under
this Act; or

(© has given evidence before a court in regard to any restrictive practice,
merger, monopoly situation or unfair trade practice.

Bid-rigging

6. @ Entering into or giving effect to an agreement, arrangement or understanding,
whether enforceable or not, with another person whereby —

@ any of the parties to the agreement, arrangement or understanding
undertakes not to submit a bid or tender in response to a call or request
for bids or tenders; or
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(b) in response to a call or request for bids or tenders, some or al the
parties to the agreement, arrangement or understanding submit bids or
tenders that have been arrived at by agreement between themselves.

()] Subparagraph (1) shall not apply to an agreement, arrangement or
understanding between companies which are al part of a single group of companies.

Collusive arrangements between competitors

(@) Being a producer or distributor of any class or type of commodity or service,
entering into or giving effect to any agreement, arrangement or understanding,
whether enforceable or not, with another person who produces or distributes a
commodity or service of the same or asimilar class or type —

@ to distribute the commodity or service at a particular price or within a
particular range of prices; or

(b) to share the market for the commodity or service, whether the market
shares are divided according to geographical area, class of consumer or
otherwise; or

(© to limit, by number or quantity, the commodities or services produced
or distributed.

2 Subparagraph (1) shall not apply to an agreement, arrangement or
understanding -

@ between companies which are all part of a single group of companies,
or

(b) bona fide intended solely to improve standards of quality or service in
regard to the production or distribution of the commodity or service
concerned.
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SECOND SCHEDULE (Section 5)
POWERS OF COMMISSION
1. To acquire premises necessary or convenient for the exercise of its functions and, for

10.

11.

12.

that purpose, to buy, take in exchange, hire or otherwise acquire immovable property
and interests in and rights over such property.

To buy, take in exchange, hire or otherwise acquire movable property.
To maintain, ater and improve any of its property.

To mortgage or pledge any of its assets and, with the Minister's approval, to sell,
exchange, let, dispose of, turn to account or otherwise deal with any assets which are
not required for the exercise of its functions, for such consideration as the
Commission may determine.

To draw, make, accept, indorse, discount, execute and issue promissory notes, bills of
exchange, bills of lading, securities and other negotiable or transferable instruments.

To insure against losses, damages, risks and liabilities which it may incur.

To make contracts and enter into suretyships or give guarantees, and to modify or
rescind such contracts or rescind such suretyships or guarantees.

With the approval of the Minister and the Minister responsible for finance, to
establish and administer funds and reserves.

To employ, on such terms and conditions as the Commission thinks fit, such persons
as are necessary for carrying out the Commission’s functions and conducting the
Commission’s affairs, and to suspend or discharge any such employees.

With the approval of the Minister and the Minister responsible for finance, to pay
such remuneration and allowances and grant such leave of absence ard to make such
gifts and bonuses and the like to its employees as the Commission thinks fit.

To provide pecuniary benefits for its employees on their retirement, resignation,
discharge or other termination of service or in the event of their sickness or injury and
for their dependants, and for that purpose to effect policies of insurance, establish
pension or provident funds or make such other provision as may be necessary to
secure for its employees and their dependants any or all the pecuniary benefits D
which this paragraph relates.

With the Minister’s approval, to purchase, take in exchange, hire or otherwise acquire
land or dwellings for use or occupation by its employees.
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To congtruct buildings and other improvements for use or occupation by its
employees on land which it has purchased, taken in exchange, hired or otherwise
acquired.

To sell or let land or dwellings for residential purposes to its employees.

With the Minister’s approval, to make or guarantee loans to its employees or their

spouses for —

@ the purchase of dwellings or land for residentia purposes; or

(b) the construction or improvement of dwellings on land which is the property of
its employees or their spouses.

To provide security in respect of loans such as are described in paragraph 15 by the
deposit of securities, in which it may invest such moneys as the Commission
considers necessary for the purpose.

To do anything for the purpose of improving the skill, knowledge or usefulness of its
employees, and in that connection to provide a assist other persons in providing
facilities for training, education and research.

Generally, to do anything that is calculated to facilitate or is incidental or conducive
to the performance of its functions under this Act or any other enactment.



