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Executive summary

Intellectual property rights (IPRs), granted by patents, copyrights,
trademarks, etc., play an inportant role in fostering innovation and
sust ai ni ng economc growh. These rights allow their holders to excl ude,
for a limted amount of time, other parties fromthe benefits arising from
new knowl edge and, nore specifically, fromthe comrercial use of innovative
products and processes based on that new know edge. [|PRs, by granting |ega
exclusivities, may also confer on their holders the ability to exercise

mar ket power, at |east when simlar technol ogies and products representing
vi abl e constraints are not present. Such exercise of market power can |ead
to allocative inefficiencies. The reward deriving fromIPRs is directly
related to the duration and scope of those rights. Determ ning the duration
and scope of IPRs is usually not a task assigned to conpetition
policy-makers, but conpetition policy certainly plays an inportant role in
limting the extent of market power associated with IPRs, ensuring in
particul ar that such power is not excessively conmpounded or used as | everage
and extended to other unrelated markets. Patents, in fact, do not give the

right to exclude conpetition anong different patented products. 1In this
respect, conpetition policy has a role in limting nonopolistic abuses
related to the exercise of IPRs. It plays this role by preventing firnms

hol di ng conpeting intellectual property rights from engaging in
anti-conpetitive practices.
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1. I nt roducti on

1. The Intergovernnmental G oup of Experts on Conpetition Law and Policy, at
its session on 29-31 July 1998, requested the UNCTAD secretariat to prepare
for the next nmeeting a prelimnary report on how conpetition policy addresses
the exercise of intellectual property rights 1/ (agreed concl usions,
paragraph 7 (c), in annex 1 of the report of the Intergovernmental G oup of
Experts on Conpetition Law and Policy (TD/B/COM 2/ CLP/5)). On the basis of
this prelimnary report, delegations nay wish to give further guidance to the
secretariat on how to proceed with respect to the final draft of the report,
as well as provide information on national policies and procedures rel evant
for the application of conpetition policy to the exercise of intellectua
property rights.

2. The role of intellectual property rights in pronoting innovation

2. Intellectual property rights (IPRs), granted by patents, 2/

copyrights, 3/ trademarks, 4/ etc., play an inportant role in fostering

i nnovati on and sustaining economic growh. These rights allow their hol ders
to exclude, for a limted anbunt of time, other parties fromthe benefits
arising fromnew know edge and, nore specifically, fromthe conmrercial use of
i nnovati ve products and processes based on that new knowl edge. The ability to
tenporarily exclude others fromthe enjoynent of the potential benefits
deriving frominnovation contributes to providing the incentive for

i ndi vidual s and enterprises to allocate financial and human resources in
research and devel opnent (R & D) and other costly activities to realize new
di scoveries, innovative products and producti on processes.

3. In the absence of the | egal protection ensured by IPRs, rival firnms
woul d be entitled to free-ride on the successful results of R & D investnents,
imtating and exploiting commercially new inventions. 5/ |IPRs also contribute
to pronoting the dissem nation and conmerci al application of intellectua
property. Firms, in fact, can be expected to be nore inclined to transfer new
technol ogi es and inventions when a sufficient degree of |egal certainty
regarding the returns from sharing precious innovative ideas is guaranteed.

In some cases, even in the absence of IPRs, firms may still be able to exclude
conpeting firms from having access to their innovations. |In these cases, |PRs
woul d not be necessary to recover the investnents incurred. However,
excludi ng other firms from sharing know how is not always possible. Also, a
si zeabl e waste of resources can result fromthe efforts ained at naintaining
secrecy. In the absence of strong IPRs, an inefficient tendency to allocate
resources particularly to those innovative activities which can be nore easily
kept secret can be expected.

3. Intellectual property rights and the trade-off between
al l ocative and dynam c efficiency

4, | PRs, by granting |egal exclusivities, may also confer to their holders
the ability to exercise market power, 6/ at |east when simlar technol ogies
and products representing viable constraints are not present. Such exercise
of market power can lead to allocative inefficiencies: owners of exclusive
rights are likely to restrict output |evels conpared to nore conpetitive
situations in the markets for the goods and services incorporating those
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rights. They will do so in order to maxim ze their profits. |If the supply

of these goods and services was expanded, therefore, an increase in society’s
wel fare, through a nore efficient allocation of resources, would result. It

has been observed, 7/ however, that |IPRs, while ensuring the exclusion of

rival firns fromthe exploitation of patented technol ogi es and derived
products and processes, do not necessarily confer market power on their

hol ders. 8/ In fact, technol ogi es which can be considered, at least to a
sufficient degree, potential substitutes do represent effective constraints on
the ability of IPR holders to price their products above conpetitive |evels.
Only when alternative technol ogies are not available can IPRs be said to grant
their hol ders nonopolistic positions in relevant markets defined
appropriately. 9/

5. The exercise of exclusive |IPRs which give nonopolistic power |eading to
all ocative inefficiencies in the absence of competing technol ogi es and
products may appear to contrast with what is generally perceived in nobst
jurisdictions as the main objective of conpetition policy: the protection of
the conpetitive process to ensure an efficient allocation of resources, |ower
prices and greater consunmer choice. Conpetition policy, however, recognizes
that in some circunstances, society would be better off by allow ng for
limted market restrictions, monopolistic profits and short-term all ocative

i nefficiencies, when these can be proven to pronote dynam c efficiency and

| ong-term econonmic growh. 10/ This trade-off, which has to be wei ghed by
conpetition policy-makers in many areas (nergers, joint-ventures, etc.), is
clearly a central issue in the interface between conpetition policy and
intel l ectual property protection: short-terminefficiencies are expected to
be the price that society needs to pay in order to receive the “reward” of

| ong-term econom ¢ growt h. 11/

6. VWhile the need to grant exclusive rights in order to pronote innovation
is arelatively accepted principle, defining the boundaries of such rights is
a nore conplex and thorny issue. The risk of reducing social welfare by
granting excessive market exclusivities and extra profits conpared to those
necessary to recover the investments made and ensure sufficient incentives is
al ways present.

7. The reward deriving fromIPRs, in fact, is directly related to the
duration and scope of those rights. Determning the duration and scope of
IPRs is usually not a task assigned to conpetition policy-mkers. 12/
Conpetition policy certainly plays an inportant role, however, in limting the
extent of market power associated with IPRs, ensuring in particular that such
power i s not excessively compounded or used as | everage and extended to other
unrel ated markets. Patents, in fact, do not give the right to exclude
conpetition among different patented products. |In this respect, conpetition
policy has a role in [imting nonopolistic abuses related to the exercise of
IPRs. It plays this role by preventing firnms hol ding conpeting intellectua
property rights fromengaging in anti-conpetitive practices.

4. Conpetition policy and the exercise of
intellectual property rights

8. Many conpetition authorities conduct their enforcenent activity
vis-a-vis the exercise of IPRs by treating such rights as simlar to other
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forms of property. Differences exist, however, regarding the consideration
accorded to the greater risk of free-riding behaviour arising with IPRs and to
the fact that intellectual property can be nore easily appropriated. 13/

Al so, anti-conpetitive practices are often evaluated for their effects both on
products and on technol ogy markets. |In fact, restricting conpetition anong
conpeting technol ogi es has wel fare-reducing effects parallel to those which
woul d occur with restrictions in products markets.

9. Anot her inportant principle of conpetition policy vis-a-vis the
licensing of IPRs, coherent with the general approach adopted in all other
areas of enforcenent, consists in drawing a clear distinction between the
hori zontal and vertical effects of |icensing arrangenments. Horizonta
practices, resulting in coordination of activities anong actual or potentia
conpetitors, are more |likely to have negative effects on conpetition and on
wel fare. Anti-conpetitive behaviour related to the exercise of |IPRs between
direct conpetitors clearly occurs, for example, when holders of substitutable
technol ogi es enter into cross-licensing arrangenents which are disguised
cartel agreenments ained at setting commonly agreed prices for the (comnpeting)
products and services incorporating those technol ogies. 14/ These closely
resembl e those agreenents, not necessarily confined to the intellectua
property area, which are considered by nost jurisdictions as the nost harnfu
forms of anti-conpetitive behaviour

10. O her types of horizontal agreenents anong hol ders of conpeting
technol ogi es such as joint ventures can al so adversely affect conpetition
These types of agreenents, however, are nore likely to be associated with
efficiencies (the realization of econom es of scale, elimnation of
duplication in R& D, etc.), resulting in a net welfare benefit. Conpetition
authorities, as with their approach to other horizontal practices, evaluate
these types of agreenments on the basis of the specific circunstances of the
case, analysing the underlying market conditions, such as the degree of
concentration and the relative intensity of barriers to market entry. The
mar ket share held by the firms involved in the |icensing practices is usually
particularly inmportant in the analysis. Wen licensors hold |imted nmarket
shares, negative effects on conmpetition are less |ikely.

11. Vertical arrangenents (i.e. restrictions between holders of IPRs and
firms using those rights as inputs for their activities), on the other hand,
are often viewed as tools to coordinate the incentives of downstream|icensees
with the interest of upstreamlicensors, so as to reduce transacti on costs,
opportuni stic behaviour and free-riding opportunities by either upstream or
downstream firms. 15/ A general exception to the generally nore |enient
stance vis-a-vis vertical licensing arrangements applies, in alnost al
jurisdictions, to practices ained at fixing the resale price of goods or
services incorporating intellectual property. Vertical price fixing (resale
price maintenance) is banned in nost jurisdictions, including in the context
of technol ogy licensing arrangenments. Vertical arrangenments can be expected
to result in anti-conpetitive and wel fare-reducing effects when they are

i nposed on downstream firms by compani es holding a strong and unrival ed market
position. To be considered vertical, a |icensing agreenent needs to involve
firms which are not actual or potential conpetitors. This assessnent is often
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difficult to make, as |icensees may often have the necessary capabilities for
devel opi ng i ndependently new technol ogi es and therefore be, in reality,
potential conpetitors.

12. The role that conpetition policy plays in nonitoring excessive

expl oitati on of market power in connection with the exercise of IPRs is
particularly inmportant in the review of the anti-conpetitive effects of
licensing contracts (regulating the transfer or exchange of rights to the use

of intellectual property) containing exclusivity or restrictive clauses. It
is conmonly agreed that the licensing of intellectual property generally has
beneficial effects. It facilitates the diffusion of technol ogical innovation

and know how and their exploitation by firms which nay have a greater
conparative advantage. Production can be made nore efficient and product

qual ity enhanced when technol ogies are used in a conplenentary manner. Al so,
licensing patented technol ogy may increase the return to | PR hol ders,
therefore increasing firms’ incentives to pursue investnment in R&D. In
fact, welfare would be reduced if innovators and |IPR holders were forced to
enter into direct production and comercialization and not allowed to |icense
their knowhow to third parties better positioned to manufacture and market

i censed goods and servi ces.

13. Neverthel ess, the transfer of patented technol ogy may invol ve excessive
and unnecessary restrictions on conpetition, depending on the specific
contractual arrangements and market conditions. An overview of the
pro-competitive and anti-conpetitive effects of four frequently used types of
contractual restrictions is presented below (the final report will attenpt to
provi de a nore exhaustive treatment of licensing restrictions, such as refusa
to license, excessive pricing, etc.). These restrictions are territoria
exclusivities, exclusive dealing, tying requirenents, and grant-back

requi renents. They are often used as tools to facilitate the transfer of
technol ogy, but under some circunmstances, they may al so | ead to an undue
restriction of conpetition

14. A general principle when reviewing licensing restrictions is to assess
what the consequences would be for the concerned markets if such restrictions
were prohibited. |In fact, prohibiting contractual restrictions mght sinply

lead |icensors to decide no |onger to license the concerned technol ogi es,
preferring to integrate vertically into direct production or deciding

al together not to exploit themcomrercially. The alternative predictable
outcone, for exanple forcing the licensor to enter into downstream activities,
may ultimately lead to a reduction in welfare. As part of the analysis of
conpetition authorities, an assessnent of the likely alternative scenarios in
case of prohibition of contractual restrictions is often conducted.

Territorial exclusivity and parallel inports

15. When it is feasible to divide up markets into separate territories and
bl ock or sufficiently limt trade flows to keep prices at the highest |eve
t hat each market can bear, |icensors may choose to assign areas (a region, a

city, or an entire country) in exclusivity to single licensees. Two different
types of territorial exclusivity exist: an “open” and a “closed” version
Open territorial exclusivity refers to the contractual right to be the
exclusive licensee in a given area, w thout protection from conpetition by
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parallel inmporters getting their products fromlicensees of other areas. 16/
Closed territorial exclusivity refers to the conplete exclusive right to any
sale within a territory. Wth closed territorial exclusivity, paralle
imports are barred and stop representing a source of conpetition for the
products distributed by the |ocal exclusive |licensee.

16. It has been observed 17/ that a holder of |IPRs who divides up the market
among different |icensees, each with an exclusive territory, does not create
addi ti onal nonopoly power. He already holds exclusive rights in each area (or
country) where local territorial exclusivities are set up. Territoria
exclusivities may in fact be created for different reasons, sone of them

unrel ated to anti-conpetitive behaviour, which can pronote efficiency and
consumer welfare. A reduction in intra-brand conpetition (conpetition anong
distributors of the sane good) may be a necessary condition to enhance

i nter-brand conpetition (conpetition anong different brands). Loca

licensees, for exanple, may need to incur substantial investnents in order to
pronmote new products recently introduced in the market, still unknown to npst
consuners. They mght do so, for exanple, through adverti sing camnpaigns,
distribution of free sanples of the products, showoons, etc., or through an

i nprovenent of the |icensed products, adapting themto |ocal denmand.
Territorial exclusivity may avoid free-riding opportunities on these

i nvestments by other |icensees. 18/

17. For a limted nunmber of products, open territorial exclusivities my
produce a sufficient return for the investnments incurred by |ocal exclusive
licensees. Nevertheless, when trade barriers are limted and transportation
costs are non-substantial, significant free-riding can occur through sales by
parall el importers which underm ne the possibility of local licensees to
recover |local costs. Closed territorial exclusivities mght, on the other
hand, | ead to excessive double mark-ups by licensees, hurting the interests of
IPR licensors. Licensees with downstream nonopoly power may in fact reduce
outputs and charge prices that are excessively high, to the detrinment of the
whol e vertical structure: |ower prices deriving fromgreater vertica
coordination would |l ead to greater profits for both licensors and |icensees.
Wth parallel inports, exclusive |icensees are constrained in their ability to
i npose excessive mark-ups. |If prices becone too high, parallel inports can
exert downward pressure on prices.

18. Anot her inportant reason for IPR holders to enter into territoria
exclusivities is to profit fromprice discrimnation. Particularly when

regi ons or countries have different demand el asticities, charging different
prices in different areas would lead to an increase in total profitability.
More specifically, total profits are maxim zed by charging higher prices in
areas where demand is nore inelastic. Wth international price

di scrimnation, national objectives of conpetition policy, i.e. maximzing the
wel fare of a country's own citizens, mght, however, diverge fromthe

achi evenent of global welfare. Froman international welfare perspective,
exclusive licences across countries can be enpl oyed, as nentioned, to achieve
price discrimnation and therefore be associated with efficiency-enhancing
effects, because of the resulting worldw de expansion in output. However,
fromthe perspective of the country in which higher prices are charged, an
elimnation of territorial exclusivities (or at |east of the ban on paralle

i nports) may bring about net benefits, particularly when the hol ders of |PRs
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are located abroad. |In fact, conpetition will bring down prices, entirely to
the benefit of national welfare, while the costs of reduced incentives to
innovate will be spread anmong all countries. This is particularly true for
countries which are net inporters of technology. Such is the case for nost
devel oping countries. It mght therefore be a totally rational choice to
prohibit territorial and other forns of |icensing restrictions.

19. It is inmportant, however, to consider the consequences of attenmpts to

i npede inernational price discrimnation: TNCs mght opt to block I|icensing
of their technol ogies altogether. Also, it has been argued 19/ that

i nternational price discrimnation and the ban on parallel inports benefit

mai nly devel opi ng countries because enterprises fromnore industrialized (and
weal t hier) countries can charge |lower prices in poorer markets w thout being
forced to lower their prices in rich markets as well. In this way, TNCs
supply markets which woul d not have been serviced in a content of forced

uni form pricing. 20/

20. An addi tional consequence of territorial exclusivities is that they can
also facilitate the inplenmentation of disguised cartel arrangenents. For
exanpl e, conpeting firms holding a significant amunt of the total patents
specific to a particular class of products could agree to issue exclusive
licences to a jointly owned corporation, which would then divide up the market
anong the associated firns through territorial exclusivities. Such an
agreenent would clearly lead to a substantial reduction in competition because
it would concern firms which otherwise (in the absence of the |icensing
agreenent) woul d have conpeted head-to-head with each other and woul d not
involve firns operating at different |levels of the vertical production chain

21. Assigning territorial exclusivities my also be a direct tool to
facilitate collusion anong conpeting |icensors, by making it easier to nonitor
downstream vi ol ati ons of cartel agreenents. Conpeting licensors, in fact, my
find it difficult to agree on prices for royalties regarding |licensed

technol ogies and may find it easier to agree on prices of the final products
supplied by their licensees. Territorial exclusivities allow for easier

noni toring of |icensees’ final prices. The treatnent by conpetition

pol i cy-makers of territorial restrictions clearly depends on the prevailing
notivation for their use in each specific case and their likely effect.
Particul arly when these arrangenments do not appear to lead to any sizeable
efficiency but rather are part of a scheme to ensure nmarket cartelization
their inmpact on conpetition and welfare can be expected to be negative. |If,
on the other hand, they are used to overcome free-riding, to cope with
asymmetries in information between |icensors and |icensees or to ensure price
di scrimnation, their inpact on welfare is nore anbi guous and depends | argely
on market concentration and barriers to entry.

Excl usi ve dealing

22. Excl usi ve deal i ng arrangenments prevent |icensees from manufacturing
products which enpl oy technol ogi es supplied by conpetitors of the |licensor
This parallels exclusive dealing arrangenments in distribution agreenents
whereby retailers are not allowed to carry conpeting brands. The rationale
for entering into exclusive dealing restrictions in intellectual property
licensing is simlar to that applying to product markets: to avoid
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free-riding opportunities between conpeting |licensors and to pronote the
devel opnent of relationship-specific technologies by both |licensors and
i censees. 21/

23. Li censors transferring knowhow to |icensees al so manufacturi ng goods
under licence of other firms may risk | eakage of information and

m sappropriation of their patented knowl edge. The devel opment of excl usive
rel ati onships with |icensees can be a way to overcone this potentia
free-riding situation. Also, exclusive dealing may increase the return on
specific investment because the |ikelihood of |icensees interrupting a
consol idated relationship with the licensor is reduced. Exclusive dealing
arrangenents may, however, also result in market-foreclosing effects to the
detrinment of rival licensors and restrict conpetition in the market,
particularly when the firms entering into such arrangements already hold a

| arge share of the relevant product market. The foreclosing effect depends to
a large degree on the availability of alternative manufacturing capacity for
exi sting or new |licensors.

Tyi ng requirenments

24, Tying refers to a contractual obligation whereby a manufacturer agrees
to sell a certain good only to buyers which agree to buy other, unrel ated
products. Tying can be used for purposes which may increase welfare such as
to protect the reputation of |licensed technology. For exanple, a manufacturer
of a new nodel of photocopy nmachines may require that buyers of the new nodel
purchase spare parts and repair services fromthe manufacturer. This

requi renment may be used to ensure that the perceived quality of the machine to
users is not reduced by lowquality maintenance services or spare parts.

Tying may al so reduce the risk inherent in the licensing of innovations whose
comercial value is still uncertain. This can be achieved by charging | ess
for the innovation and tying it to an additional good whose demand is
correlated with the use of the innovation

25. More generally, tying is used to price discrimnate between consuners
who use products or technologies with varying intensity. For exanple, caneras
may be | eased to custoners on condition that filnms used be bought fromthe

| easehol der. Price discrimnation, as noted earlier, can pronote welfare
because it may | ead to an expansi on of output, making products available to
users who woul d not otherw se have been supplied because of mnonopoly out put
restrictions associated with uniformpricing. Tying, however, can also result
in clearly welfare-reducing effects when it is enployed as a tool to foreclose
other markets. This can be achieved if the licensor hol ds consi derabl e narket
power in the tying product and the foreclosing effects in the tied products
are substanti al .

Excl usi ve grant-backs

26. This type of restriction refers to the situation whereby |icensors ask
to receive all the rights on new technol ogi es devel oped by |icensees through

i nprovenents on the licensed technology. Wile it may facilitate the transfer
of technologies to licensees, it may al so negatively affect |icensees’
incentive to engage in R & D. Non-exclusive grant-back clauses, whereby
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licensees are allowed to deal with other buyers of their increnmenta
inventions, are less likely to reduce conpetition while maintaining adequate
incentives to license new technol ogi es.

5. The TRIPS Agreement, conpetition policy and
intellectual property rights

27. The recognition of the contribution of intellectual property protection
in fostering economc growh is one of the main tenets of the Agreenent on
Trade- Rel ated Aspects of Intellectual Property Rights (TRIPS) negoti ated
during the Uruguay Round. The Agreement has introduced comron m ni mum
standards of protection and enforcenent of IPRs in the international trading
system whi ch are binding for all nenber countries. It is expressely stated
that the protection and enforcenment of |IPRs should contribute to the pronotion
of technol ogical innovation and to the transfer and di ssenm nation of
technology (arts. 7 and 8). |[IPRs should contribute to the nutual advantage of
producers and users of technol ogi cal knowl edge and in a manner conducive to
soci al and economic welfare and to a bal ance of rights and obligations.

28. The rol e of conpetition policy in ensuring that | PRs pronote economn c
growth and innovation is expressly stated in the TRIPS Agreenent: “Nothing in
this Agreenent shall prevent Menbers from specifying in their |egislation
licensing practices or conditions that may in particul ar cases constitute an
abuse of intellectual property rights having an adverse effect on conpetition

in the relevant market” (art. 40.2). It allows Menmber countries “to adopt,

consistently with the other provisions of this Agreenent, appropriate neasures
to prevent or control such practices ... in the light of the relevant |aws and
regul ati ons of that Menber ...”. The repression of anti-conpetitive practices

associated with IPRs is therefore assigned to national conpetition |aws and
policies. Nevertheless, the need for international cooperation is also
enphasi zed. In particular, consultations anong Menber countries are

envi saged, 22/ inter alia through the supply of publicly avail able
non-confidential information.

6. Recomendations for future work

29. The Intergovernnmental G oup of Experts was given the task by the Third
United Nations Review Conference (1995) to further strengthen comon ground
anmong States in the area of conpetition |aw and policy, identifying
restrictive business practices that affect the econonic devel opment of
countries. “The interface between conpetition |aw and policy, technol ogica
i nnovation and efficiency” and “the conpetition policy treatnment of the
exercise of intellectual property rights (I1PRs) and of |icences of |IPRs or
know how’ were recogni zed as two areas where the identification of broad
simlarities in approach should be pronoted. A greater convergence of
conpetition |aw and policy enforcement principles vis-a-vis the exercise of
intellectual property rights may in fact enhance gl obal welfare by reducing
i nconsi stenci es and preventing friction in the international trading system
To advance this long-term objective, a najor step would consist in

strengt heni ng the nutual understanding of national approaches, including
comonal ities and divergencies. This |earning process would particularly
profit those countries that have only recently created institutions
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responsi ble for the enforcenent of conpetition policy and intellectua
property protection 23/ and which therefore | ack enforcement experience.

30. The specific problens facing devel oping countries in the application of
conpetition policy in the area of intellectual property rights - due to their
constraints in terns of specialized personnel - were identified in a 1996

UNCTAD report 24/ on the consequences for devel oping countries of the TRIPS
Agreenment. The inportance for devel oping countries of devel oping sufficient
expertise with respect to the proper application of conpetition policy
principles in the area of intellectual property is related to the fact that
t he assessnment of the anti-conpetitive effects of IPR Iicensing practices is
very conplex in many cases and best conducted by taking into account both
wel fare enhanci ng and wel fare reduci ng effects.

31. The final draft of this report should therefore aimat including a
detail ed anal ysis, based on national contributions submtted to the
secretariat, of the analytical framework adopted by conpetition authorities in
different jurisdictions having already acquired experience in this area
(including countries at different stages of econom c devel opnent).

A substantial anpunt of information about sone jurisdictions (United States,
Eur opean Uni on, Canada and Japan) is already available to the secretariat, but
information will have to be obtained on a greater number of countries. In
particular, for different jurisdictions, the final report will [ook at: the
exi stence of conpetition policy provisions which apply specifically to the IPR
area; the role of guidelines used by conpetition enforcenent agencies in the
eval uation of IPR-related practices; national notification systens for |IPR
practices; relevant cases in the IPR area; the contribution nmade by
conpetition authorities to the definition of the scope and duration of

patents. A section of the final report will also exam ne alleged

i nconsi stenci es between the achi evement of national welfare on the one hand
and gl obal welfare on the other and possible ways to overcone these

i nconsi stenci es.

Not es

1/ The Third United Nations Conference to Review all Aspects of the Set
of Miultilaterally Agreed Equitable Principles and Rules for the Control of
Restrictive Business Practices, held in 1995 had already identified “the
conpetition policy treatnment of the exercise of intellectual property rights
(I'PRs) and of licenses of IPRs or know how’ as one of the policy areas to be
exam ned nore closely by the Intergovernnental Goup of Experts in order to
i dentify and strengthen common ground anmong nenber States.

2/ “Patents provide an inventor with exclusive rights to a new and
useful product, process, substance or design. New products include machines
(mechani sns with noving parts) or manufactured articles, such as tools,
wi t hout noving parts. New processes, or nethods, include chem cal processes
for treating nmetal or manufacturing drugs, nechanical processes for
manuf acturi ng goods, or electrical processes. New substances include chenica
conmpounds and m xtures: the concept covers the conposition of matter. New
forms of plants can al so be covered. New designs include the shapes of
products where the shapes serve a functional purpose. In addition
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i nprovenents on products, processes, and substances may be patented.”
Dennis W Carlton and Jeffrey M Perloff, Mdern Industrial Organization
New Yor k, Harper Col |l insPublishers, 1989

3/ “Copyrights give a creator the exclusive production, publication
or sales rights to artistic, dramatic, literary or nusical works. Exanples
i nclude articles, books, draw ngs, maps, nusical conpositions or photographs.”
Dennis W Carlton and Jeffrey M Perloff, Mdern Industrial O ganization
New Yor k, HarperCollinsPublishers, 1989

4/ “Trademar ks are words, synbols, or other marks used to distinguish
a good or service provided by one firmfromthose provided by other firnms.”
Dennis W Carlton and Jeffrey M Perloff, Mdern Industrial O ganization
New Yor k, HarperCollinsPublishers, 1989

5/ The free-riding problemassociated with intellectual property can
be well illustrated by way of an exanple. Once a firmhas incurred
substantial expenditures in R & D for the devel opment, for instance, of a new,
nmore powerful, type of underwater canera and the first prototype has been
realized, it can produce and market the canera on a |large scale at a
relatively lowcost. |If the results of the R & D efforts cannot be kept
secret but can be easily appropriated, then conpeting firms would be able to
qui ckly use the results of that research, enter into production of the same
i nnovati ve new nodel of underwater canmera and sell it at a nuch |ower price.
These rival firms, in fact, would not need to recover the costly R& D
activities. The innovative firm on the other hand, m ght not be able to
recover all the costs incurred, since it mght be expected that it will have
to charge a higher price. |If this is allowed to happen, no firm in the
expectation of free-riding behaviour, would incur the nmentioned sunk costs in
R&D. Wth well enforced IPRs, conversely, the innovative firmcan take
advant age of tenporary exclusivity in the exploitation of its R & D efforts
and produce the new type of canera avoiding potential free-riding practices of
ot her firns.

6/ Mar ket power can be defined as the ability to maintain prices above
conpetitive levels for a significant amount of time and profit fromsuch rise in
pri ces.

7/ See, for exanple, Conpetition Policy and Intellectual Property
Rights, Paris, Organization for Econom c Co-operation and Devel opnent (OECD),
1989.

8/ In a survey conducted in 1981, licensors reported that they faced
no alternative supplier only in 27 per cent of cases. Conpetition Policy and
Intellectual Property Rights, Organization for Econom c Co-operation and
Devel opnent (OECD), 1989, pp 16-17.

9/ In order to delimt relevant markets, an assessnent of all goods
(or services) that are perceived as directly interchangeabl e by consuners is
usual |y conducted. To verify substitutability, reference is often nade to the
cross-elasticity of demand: two goods are viewed as belonging to the sane
mar ket when the increase in the price of the first one causes a non-nargi na
increase in the quantity requested of the second. |In view of resource and
time constraints, conpetition authorities very often do not have access to
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actual estimates of cross-elasticity in their determ nation of relevant
mar kets. Use is therefore made of other types of evidence such as narket
surveys of consunmer preferences. The relevant market al so has a geographic

dinmension: it is defined as including all areas where concerned consuners are
able and willing to redirect their purchases.

10/ “The domestic econony can continue to expand only if it succeeds
i n producing either new products that consunmers desire or existing products at
| ower costs. |In the | anguage of welfare economi cs, a reduction in cost

typically has a greater welfare consequence than an equal reduction in price.
A reduction in price increases total economc welfare (the sumof the economnic
benefits to consuners and producers) only to the extent that it increases
output. The change in price by itself is a transfer of econom c benefits

bet ween consuners and producers, with no direct inpact on the total. A
reduction in cost has a direct benefit by freeing resources that can be used
el sewhere in the econony.” Richard J. Glbert, Steven C. Sunshine

“Incorporating Dynam c Efficiency Concerns in Merger Analysis: the Use of
I nnovation Markets”, Antitrust Law Journal, Vol. 63, 1995.

11/ Several studies have revealed the inportant role played by
technol ogi cal innovation in increasing productivity and pronoting econom ¢
gromh. Sonme of these studies are referred to in UNCTAD, “Enpirical evidence
of the benefits from applying conpetition |aw and policy principles to
econonmi ¢ devel opnent in order to attain greater efficiency in internationa
trade and devel opnent” (TD/ B/ COM 2/ EM 10/ Rev. 1) .

12/ In a recent round table organized at the OCECD, one of the points
stressed by participants was that conpetition authorities should al so use
their conpetition advocacy powers in order to ensure that patent offices are
aware of the anti-conpetitive effects of over-broad patents. See Conpetition
Policy and Intellectual Property Rights, CECD, 1998, Executive Sunmmary, pp. 7-
12.

13/ For exanple, in the “Antitrust Cuidelines for the Licensing of
Intellectual Property”, issued in 1995 jointly by the United States Department
of Justice and the Federal Trade Commi ssion, it is stated that: “The Agencies
apply the same general antitrust principles to conduct involving intellectua
property that they apply to conduct involving any other form of tangible or
i ntangi bl e property. That is not to say that intellectual property is in al
respects the sane as any other formof property. These characteristics can be
taken into account by standard antitrust analysis, however, and do not require
t he application of fundanentally different principles”.

14/ Agreenents ainmed at sharing markets and restricting output have
simlar anti-conpetitive effects.

15/ See “Conpetition policy and vertical restraints”
(UNCTAD/ | TCD/ CLP/ M sc. 8), 1999.

16/ This is the case, for exanple, w thin the European Union, where
barring parallel inmportation of goods and services supplied by foreign
manuf acturers is prohibited. Allowi ng open territorial exclusivities but
barring closed territorial exclusivities is referred to as the exhaustion
principle.
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17/ See, for exanple, Patrick Rey and Ral ph A. Wnter, “Exclusivity
restrictions and intellectual property” in Conpetition Policy and Intell ectua
Property Rights in the Know edge- Based Econony (General Editors:

Robert D. Anderson and Nancy T. Gallini), 1998.

18/ W t hout repression of free-riding behaviour, |icensees would not
invest in local markets and ultimtely consuners woul d not have access to
their goods.

19/ See David A. Malueg and Marius Schwartz “Parallel inports, demand
di spersion and international price discrimnation”, Econom c Analysis G oup
Di scussi on Paper, United States Departnent of Justice, Antitrust Division
25 August 1993.

20/ A criticismto the argunents brought forward in the article by
Mal ueg and Schwartz illustrating the benefits for devel opi ng countries of
i nternational price discrimnation can be found in Frederick M Abbott, “First
Report (Final) to the Comrittee on International Trade Law of the
I nternational Law Association on the Subject of Parallel Inportation”, Journa
of International Economic Law (1998). It is stated that *“... (Ml ueg and
Schwartz) ... do not consider the inpact of an international price
di scrimnation system on devel opi ng country producers and consumers acting
outside the field of the nonopolist’s product. Most inportantly, they do not
consi der the broader effects of an international price discrimnation system
on the international allocation of resources. |If devel oped country producers
are not pressured to beconme nore efficient as a consequence of price
conpetition, this will distort the efficient allocation of resources in the

devel oped countries. |If developing country producers/licensees are linmted in
the profitability of their operations, this will linmt devel oping country
i nvestments in future production. |If the profit-making potential of capita

i nvestments in devel oping countries is limted, this will encourage devel opi ng
countries to continue to rely on capital intensive devel oped country

exports ...". It is also noted that A substantial part of internationa
trade is in goods that are not protected by IPRs, particularly in the
commodi ti es and unfini shed goods sectors. Devel oping countries are not
unserved with these products. Devel oping country buyers may be served with

| ower-priced | PRs-protected goods through product differentiation.”

21/ See Patrick Rey and Ral ph AL Wnter, “Exclusivity restrictions and
intellectual property” in Conpetition Policy and Intellectual Property Rights
in the Know edge- Based Econony (General Editors: Robert D. Anderson and Nancy
T. Gallini), 1998.

22/ “Each Menber shall enter, upon request, into consultations with
any ot her Menber which has cause to believe that an intellectual property
right owner that is national or domciliary of the Menber to which the request
for consultations has been addressed is undertaking practices in violation of
the requesting Menber’s | aws and regul ati ons on the subject matter of this
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Section, and which w shes to secure conpliance with such | egislation, wthout
prejudice to any action under the law and to the full freedom of an ultimte
deci sion of either Menmber.” TRIPS Agreenent, Article 40.3.

23/ In some countries, the two functions (conpetition policy and
intellectual property protection) are assigned to a single agency. This is
the case, for exanple, in Peru

24/ UNCTAD, The TRI PS Agreement and Devel opi ng Countries, New York
and Ceneva, 1996 (United Nations publication, sales no. 96.11.D.10).



