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Executive summary

This report focuses on three types of international instrunents dealing
with conpetition | aw and policy, namely: bilateral conpetition |aw
enf orcenent cooperation agreenents; free trade, custons union or comopn narket
agreements; and nultilateral instruments. The inplementation of such
agreenents has helped to mnimze conflicts anbng Governnments and to
facilitate enforcenent in this area. However, several concerns continue to
i npede the further devel opnent of enforcenment cooperation. Moreover,
devel opi ng countries have not so far significantly participated in such
cooperation. To overcome such inpedinments and to pronote the participation of
devel opi ng countries, it would be necessary to build up nmutual confidence
gradual ly, by evolving fromsinple to nore conpl ex cooperati on agreenents.

Bal anced cooperati on anong devel opi ng countries would provide a | earning
experience and help ensure that cooperation with nore advanced partners was
fruitful. Free trade or commn market agreenments m ght provide a conducive
framework for this purpose, but regional rules, institutions and nmechani sns
woul d need to be adapted accordingly, and a degree of conmpatibility ensured
anong national, subregional and interregional conpetition regines. The
consul tati ons nmechani sm establi shed under the Set of Multilaterally Agreed
Equi tabl e Principles and Rules for the Control of Restrictive Business
Practices m ght be used to discuss how this m ght be done and what mi ght be
the appropriate bal ance between convergence and diversity in conpetition | aws
and policies; it mght also pronote cooperation in specific cases. Such
consul tations could provide an input to the ongoi ng discussions or any future
negotiations within the Wrld Trade Organi zation
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I NTRODUCTI ON

1. The Expert Meeting on Conpetition Law and Policy, held in Novenber 1997,
requested the UNCTAD secretariat to prepare a prelimnary report of a study on
experi ences gained so far on international cooperation on conpetition policy

i ssues and the nechanisns used. 1/ The prelimnary report was accordingly
presented to the first session of the Intergovernnental G oup of Experts on
Conpetition Law and Policy, held from29 to 31 July 1998, at which he UNCTAD
secretariat was requested to prepare for consideration by the forthcom ng
meeting of the Group of Experts a report on the sanme subject, taking

into account comrents and information received from nenber States by

31 January 1999. 2/ This report has been prepared in response to this
request.

2. For the purposes of this study, international cooperation in the area

of conpetition law and policy is interpreted in a broad sense, covering:

(a) cooperation ainmed at avoiding conflicts between Governnments or
facilitating enforcement against restrictive business practices (RBPs) (which
is reciprocal in principle); (b) technical assistance for adopting, reformng
or enforcing competition |law and policy, provided by countries which are nore
experienced in this domain to those | ess experienced; and (c) the pronotion of
convergence or harnonization of conpetition |laws or policies. However, the
present study mainly concentrates on (a) (experiences in respect of technica
assi stance are di scussed in TD/ B/ COM 2/ CLP/ 12).

3. I nternational cooperation in this area can take place either on an
informal basis, or in pursuit of the application of an internationa

instrument (the term*®“instrunment” is used here to cover both |egally binding
treaties or agreenents and non-binding reconmendati ons or undertakings).
Chapter | describes different types of bilateral, regional, plurilateral and
mul til ateral cooperation instruments with a bearing on conpetition | aw and
policy. Chapter Il describes experiences in cooperation on conpetition |aw
and policy. Factors which have either facilitated cooperation or nmade it nore
difficult are anal ysed, and suggestions are made as to how it m ght be

devel oped. Finally, three annexes to this study respectively list a selection
of three types of instrunents dealing with conpetition |aw and policy, namely:
bil ateral agreenents on conpetition | aw enforcenent; free trade, custonms union
or conmon market agreenents; and nmultilateral and plurilateral instrunents.
Only instrunments currently in force are referred to, in a roughly
chronol ogi cal order
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Chapter |

I NSTRUMENTS OF | NTERNATI ONAL COOPERATI ON
ON COVPETI TI ON LAW AND PQOLI CY

A Overvi ew

4, Thi s chapter distinguishes the follow ng six types of internationa

i nstruments dealing with conpetition |law and policy: (a) bilateral agreenents
focusi ng on cooperation in conpetition |aw enforcenent; (b) bilateral nutua

| egal assistance treaties, which would apply to crimnal antitrust cases as
wel |l as other crimnal cases; (c) friendship, conmerce and navigation treaties
concl uded between the United States and several other countries, which include
clauses referring to cooperation on antitrust matters; (d) bilatera

agreements for technical cooperation in econom c regulation, including
conpetition law and policy; (e) free trade, custons union or comon narket
agreenents, including regional or subregional agreenments or bilatera
agreements concluded within a regional framework, covering conpetition |aw and
policy as one elenent in a broader relationship; and (f) nultilatera

i nstruments, whether or not they are of a legally binding nature, which are
universally applicable or are of a plurilateral nature, and cover a range of

i ssues or focus specifically on conpetition |aw and policy. |In practice, the
borderlines between these different categories of instruments are often
blurred, while other instrunments not mentioned here may al so have some bearing
on conpetition |l aw and policy. Some typical provisions of such agreenents and
notabl e features of specific agreenents are described below. Each type of
instrument is dealt with in a separate section of this chapter, except that
types (b), (c) and (d) are grouped together in the same section, since they
have in common the fact that they deal with cooperation on conpetition |aw as
one elenent in a wider bilateral cooperation agreement.

B. Bilateral agreements on conpetition |aw enforcenent

5. As may be seen fromannex 1, the United States is party to nost of the
agreenents of this type (talks for an agreenent between Japan and the

United States on cooperation on antitrust activities are now proceeding).

An agreenent between the European Union and Canada is awaiting ratification

It is noteworthy that no devel oping country is party to any such agreement.
Typi cal provisions of many of these agreenents include: notification of
enforcenent activities affecting the other party's inportant interests;
commtnments to take into account the other party's significant interests when
i nvestigating or applying renedies agai nst RBPs (traditional comty);
consultations to resolve conflicts between the parties' respective |aws,
policies and national interests; coordi nated action in respect of related RBPs
occurring in both countries; requests for assistance in investigations when
RBPs on the territory of the party requested are adversely affecting the
significant interests of the requesting party; requests for enforcenent of an
order by one party in the territory of another party; and comm tnents (subject
to compatibility with national |aws and inportant interests, and to the
availability of resources) to give serious consideration to such requests

for investigatory assistance or enforcenent, including by providing
non-confidential information and, in a few cases, confidential informtion
(subject to safeguards). Wile the older agreenents of this type are usually
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nmore concerned with avoi ding or managi ng conflicts between Governnents ari sing
out of enforcenent proceedings (particularly where extraterritorial action is
i nvol ved), the newer generation of agreenents, while still concerned with

avoi ding conflicts, also often aimat collaborative international action

agai nst RBPs.

6. However, these two objectives of conflict avoi dance and col | aboration
agai nst RBPs may be interlinked. Some recent agreenents, for instance,
provide for “positive comty”, under which requests by one country's
conpetition authority to another country's authority to initiate or expand
proceedi ngs agai nst RBPs originating in the latter's territory which adversely
affect the first country's inportant interests should be seriously considered
by the authority so requested. The response to such requests renains

vol untary; conversely, the requesting country retains the right to initiate or
re-institute its own enforcenent. It is also expressly recognized in such
agreenents that parallel investigations may be appropriate where both markets
are harned. The first bilateral conpetition agreement to include positive
comty provisions was the 1991 agreenent between the United States and the
Commi ssi on of the European Communities, which was conpl enented by the

1998 agreement between them (which does not apply to nergers), which

i ntroduces “enhanced positive comty”, that is, a presunption that the
conpetition authorities of an affected party will defer or suspend their own
enforcenent where its consunmers are not directly harnmed, or where the
anti-conpetitive activities occur principally in and are directed principally
towards the other party's territory (the United States federal enforcenent
agenci es are bound by this agreenent, but not the courts). Each party pl edges
to devote adequate resources and its best efforts to investigate matters
referred to it and to informthe other side's conmpetition authorities on
request, or at reasonable intervals, of the status of the case. In practice,
positive comty would appear to cone into play mainly when the requesting
party is seeking to protect its export trade, reducing recourse to
extraterritorial action in such cases. Wiile it would not be necessary for
the requesting country's conpetition laws to be infringed for a request to be
made, the requested country's conpetition | aws would need to be infringed for
action to be considered; thus, positive comty would not enable action to be
taken agai nst export cartels, for instance.

7. However, such a limtation may not necessarily apply to the provision of
i nvestigatory assistance. Under the International Antitrust Enforcenent

Assi stance Act of 1994, the United States federal conpetition authorities are
aut horized (subject to reciprocity and not in the case of nergers) to concl ude
i nternational agreenents providing for the possibility of exchange of
confidential information on a case-by-case basis (provided certain conditions
are nmet), and to enploy conpul sory processes to acquire information at the
request of a foreign conmpetition authority whose inmportant national interests
are affected by anti-conpetitive behaviour organized within the United States,
even if such behaviour is not illegal under United States |law. The only
agreement concluded so far on this basis is the 1997 agreenent between the
United States and Australi a.
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C. Bilateral agreements covering conmpetition |aw

8. Antitrust cooperation in crimnal cases can take place through bilatera
mut ual | egal assistance treaties applying to crimnal matters generally.

Al t hough the United States has concluded such treaties with a nunber of
countries, the only one under which antitrust cooperation has taken place is
the Treaty between the Governnent of Canada and the Governnent of the

United States on Miutual Legal Assistance in Crimnal Matters (1990). This
provides for, inter alia, the obtention of evidence regardi ng possible
crimnal offences (including through the use of conpul sory processes such as
search warrants) and sharing of confidential information (subject to

saf eqguards relating to divulgation).

9. Fri endshi p, commerce and navigation (FCN) treaties concluded between the
United States and a nunber of other countries contain clauses relating to
cooperation on competition |law enforcement. Under the 1954 FCN treaty between
Germany and the United States, for instance, each Government agrees to consult
with the other, at the request of either, with respect to RBPs having harnfu
effects upon commerce between their respective territories, and to take such
measures, not precluded by its legislation, as it deens appropriate to
elimnate such harnful effects. However, it is now many years since treaties
of this nature were concluded between the United States and other countries.

10. There are also bilateral agreements which organi ze techni cal assistance
on conmpetition law in the context of assistance on different forns of economc
regul ation. Under a 1992 technical cooperation agreenent between the French
Direction-Générale de |la Consommation et de | a Répression des Fraudes (DGCCRF)
and the Direction-Générale de | a Consommati on (DGCN) of Gabon, for exanple,
the two authorities undertake to cooperate in such areas as conpetition
policy, consuner protection, unfair conpetition, product quality and safety,
and price control. In the inplenmentation of this agreement, the DGCN has sent
personnel to centres run by the DGCCRF for short-termor |ong-termtraining,
initially in price control, and now in conpetition |aw.

D. Free trade, custons union or common nmarket agreenments

11. These agreenments, which are often of a regional nature may, dependi ng on
the degree of integration envisaged anong the parties thereto, contain rights
and obligations of varying strength and detail relating to, inter alia, the
adopti on or mai ntenance and effective enforcenment of conpetition |aws and
policies; competition nornms applicable to trade between the parties, sonetines
with the concom tant exclusion of anti-dunping and/or countervailing duty
trade renedi es; substantial harnonization of competition |laws; control of
subsi di es; control of discrimnatory or other action by State enterprises or
enterprises with special or exclusive rights; enforcenment of common norns by
supranational institutions; consultations on, and coordi nation of, enforcement
bet ween nati onal and supranational institutions and anong nati ona
institutions; dispute settlenent; and technical assistance. 3/ A fundanenta
di fference between such agreenents and the types of bilateral agreenents
referred to above is that the former include substantive conpetition rules,
rather than just procedural rules relating to cooperation. The npbst advanced
regi onal system of conpetition rules is that of the European Union, which is
also at the centre of a web of agreements wi th nei ghbouring countries
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i nvol ving varying intensities of cooperation in conmpetition |aw and policy.
The system of cooperation within the European Union al so appears to provide a
nodel for some of the subregional groupings in Africa and Latin Anerica,
albeit with sone variations. An alternative nodel is that created under the
North Anerican Free Trade Agreement (NAFTA), which provides for a much |ess

i ntense degree of cooperation. Cooperation envisaged so far within the

Asi a-Pacific region is even |less intense, except for the close coll aboration
bet ween Australia and New Zeal and in this area.

12. The European Uni on has supranational conpetition rules (relating to
RBPs, to public undertaki ngs and undertaki ngs granted special or exclusive
rights, and to subsidies), which are linked by the Treaty of Rone to the
fundament al obj ective of establishing a cormon market. These rules apply to
practices affecting trade between nenber States, even if they occur within a
si ngl e European Union country or an area within a country. There is provision
for: coexistence between national and European Union conpetition |aws,
subject to the prinmacy of European Union |aw, a systemfor allocating

conpet ence anong European Union and national conpetition authorities and
courts (who may al so apply European Union |aw), ainmed at bal anci ng
subsidiarity with the uniformty of the conpetition regine within the European
Uni on; cooperation in the investigation or evaluation of practices; exchange
of docunents (including confidential information); representation at hearings;
t he communi cati on of opinions on draft decisions for comments; and the

provi sion by institutions of the European Union to national institutions of
information or rulings on facts or European Union law. A step further in
cooperation has recently been taken by the conpetition authorities of France,
Germany and the United Kingdom which have established a single formfor the
notification of mergers falling within the jurisdiction of at |east two of
these authorities. Anti-dunping or countervailing duty action anong nenbers
of the European Union is precluded. Special sectoral arrangements are

provi ded for under the Treaty Establishing the European Coal and Stee

Conmuni ty.

13. Under the Agreenent on the European Econom c Area (EEA), concluded by
t he European Union with npst countries of the European Free Trade Area (EFTA),
all practices liable to inpinge on trade and conpetition anong the

EEA participants are subject to rules that are virtually identical to

Eur opean Uni on conpetition |law. Either the European Conmi ssion or the
EFTA Surveillance Authority have supranational authority over practices
affecting trade within the area (there are rules for allocation of
jurisdiction between them). There are provisions for the exchange of

i nformati on (applying even to confidential information), consultations
(including the conmuni cation of opinions by an authority in proceedings
brought before the other authority), coordinated enforcement and dispute
settlenment; anti-dunping and countervailing duty action within the EEAis
precluded. However, the accession of many former EFTA countries to the

Eur opean Uni on has now reduced the practical scope of the Agreement on

the EEA. As regards those EFTA countries not party to the EEA there are
procedures under free trade agreements for consultations and conciliation
relating to practices affecting trade with the European Uni on

14. Under the Europe agreenents between the European Union and nost
Eastern European and Baltic countries, supplenented by inplenmenting rules for
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the application of the conpetition provisions applicable to undertakings and
to State aid (inplenmenting rules have not yet been adopted in sone cases),
conpetition standards based upon European Union conpetition rules are
appl i cabl e where trade between the European Union and the other signatory is
affected. 1In addition, the other signatories are bound to ensure the

approxi mation of their existing and future conpetition legislation with

Eur opean Uni on conpetition | aw (which is not required under EEA or even

Eur opean Union rules), and their national |egislation to inplenent the
agreenents needs to be approved by the association councils established under
the agreements. \Where cases fall within the conpetence of both parties, the
Eur opean Union and the other party are to notify each other of any action
envi saged (unless the transmi ssion of information is prohibited by law or is
i ncompatible with their respective interests); notification is also required
where a case falling within the exclusive conpetence of one party woul d affect
the important interests of the other party. Provision is made for

consul tations and the possibility of requests by one party to the other to
take remedi al action agai nst RBPs having harnful cross-border effects.
Consultation with the association councils is necessary before action can be
taken agai nst a practice deemed not to have been adequately dealt with. The
Eur ope agreenments make no provision for supranational conpetition authorities,
and do not apply to trade anong the Eastern European countries thensel ves
(unli ke anong the EFTA nenbers of the EEA). State aid may be granted to
enterprises of the Eastern European countries concerned under rules sinmlar to
the European Union rules applicable to the | east prosperous regions of the
Eur opean Union. Conversely, exenptions are provided for the grant of State
aid in connection with the Comon Agricultural Policy or the Treaty
Establ i shing the European Coal and Steel Community, or to practices which are
necessary for the attainment of the objectives of these two instrunents.
Enterprises with special or exclusive rights cannot engage in practices
enabling themto restrict trade or to discrimnate between nationals of the
Eur opean Uni on and those of the other countries. Each party nust informthe
ot her party before inposing anti-dunping or countervailing duty neasures.
Simlar obligations have been extended to Cyprus and Turkey under free trade
agreenents.

15. Under the Euro-Mediterranean agreenents, obligations sinmlar to those
under the Europe agreenents, except in respect of the requirenent to align
conpetition rules, have been extended to trade between the European Union and
several Mediterranean countries. |Inplenenting rules for these

Eur o- Medi t erranean agreenents have not yet been adopted. Negotiations on

ot her Euro-Mediterranean agreenents are proceeding with other Mediterranean
countries. Less far-reaching partnership and cooperati on agreements have al so
been concl uded between the European Union and countries of the Conmonweal th of
I ndependent States (CI'S), under which the parties agree to work to renedy or
remove restrictions on conpetition, whether caused by enterprises or by State
intervention, and to enforce their conpetition |laws, and the nenbers of the
ClIS are to endeavour to ensure that their conpetition |egislation is gradually
made conpatible with that of the European Union. The granting of export aid
is restricted and further negotiations on other types of aid is provided for
Techni cal assistance is an inmportant conponent of these agreenments. Simlar
obligations limted to the energy sector are provided for under the Energy
Charter Treaty concluded by the European Union with sonme nenbers of the Cl S
Even | ower-intensity cooperation is provided for under a network of
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framewor k cooperation agreenents concluded between the European Union and its
menber States and, respectively, Argentina (2 April 1990), the Centra

Ameri can republics (1993), the menmber countries of the Andean Pact

(21 January 1993), Brazil (29 June 1995), the Southern Conmon Mar ket
(MERCOSUR) (15 Decenber 1995) and Chile (21 June 1996); in the context of
provi sions on cooperation in a broad range of areas, the parties agree to hold
a regul ar dial ogue on the nonitoring of RBPs, to identify and elimnate
obstacles to industrial cooperation by neans of measures which encourage
respect for conpetition |laws, and to make resources avail able for these
purposes. Negotiations are under way for the conclusion of free trade
agreenents with Chile, Mexico and MERCOSUR. Negotiations are al so under way
with the African, Caribbean and Pacific States (ACP) on the pronotion of
conpetition policy and on cooperation in this area, both among ACP States and
bet ween t hem and the European Uni on

16. VWil e the European Union is at the centre of agreenents with al

of these countries or regional groupings, agreenents have al so been

concl uded anmong sone of the countries which are party to agreenents with the
Eur opean Union. The EFTA countries not party to the EEA have avail abl e

| ong- st andi ng procedures for mandatory consultations and dispute settlenment
relating to practices affecting trade anong EFTA countries. Free trade
agreenents with conpetition provisions have al so been concl uded by some EFTA
countries and by Israel with some Eastern European countries, as well as
within this latter group of countries, under the Central European Free Trade
Agreenent (which provides for general information exchange and notification of
i ndi vi dual cases). Cooperation agreenents on anti-nonopoly matters have been
concl uded by Pol and wi th Ukraine (December 1993) and with the Russian
Federation (March 1994). The CI'S has al so agreed, in the context of the
creation of an econom c union anong its menbers, to create conditions for fair
conpetition, including a nechanismfor anti-nonopoly regulation. An agreenent
on the conduct of an agreed anti-nmonopoly policy has now been signed; the
Coordi nati on Council of the Anti-nmonopoly Agencies nonitors its

i npl enment ati on, and provi des a mechani sm for exchangi ng experiences and for
assisting in the inprovenent and the inplementati on of national |egislation
But all the agreenents to which the European Union is not a party tend to

i nvolve relatively weaker rights and obligations.

17. Conpetition law and policy is starting to be addressed nore extensively
in African subregional agreenents, often on the basis of the nodel of the
Treaty of Rome. The 1964 Brazzaville Treaty Establishing the Central African
Custons and Economi ¢ Uni on (UDEAC), already provided that neans shoul d be
found to achieve the progressive elimnation of RBPs in trade anong nmenber
States. The Treaty Establishing the Econom ¢ and Monetary Community of
Central Africa (CEMAC) which, when in force, will replace the UDEAC treaty,
provi des for the establishnent of common conpetition rules to control both
RBPs and governnental activities; two draft regul ati ons dealing respectively
with these two subjects, are currently being el aborated. |In pursuance of the
Treaty on the Harnoni zati on of Business Law in Africa, it is also proposed to
el aborate and adopt a uniformact dealing with conpetition [aw, which would
have direct legal effect on the territory of its 16 nenber States from West
and Central Africa. 4/ Under the Treaty Establishing the Common Market for
Eastern and Sout hern Africa (COVESA), the nenber States agree, in terns
simlar to article 85 of the Treaty of Rone, to prohibit RBPs which have as
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their object or effect the prevention, restriction or distortion of
conpetition within the Conmon Market, with a proviso for the granting of
exenptions by the COVESA Council. The Council is to elaborate regul ations on
conpetition within menmber States. Subsidies distorting conpetition which
affect trade anbng menber States are al so prohibited, subject to sone
exceptions. The Southern African Devel opnent Comunity (SADC) has agreed that
menber States shall inplenment nmeasures within the Conmunity that prohibit
unfair business practices and pronote conpetition

18. In the Latin American region, the 1973 Treaty Establishing the Caribbean
Community (CARICOM is relatively cautious in its approach. The nmenber States
recogni ze that certain practices (defined along the lines of articles 85 and
86 of the Treaty of Rone), are inconpatible with the Cari bbean Common Mar ket
insofar as they frustrate the benefits expected fromthe trade |iberalization
required by the CARICOM Treaty. |If any such practice is referred to the

CARI COM Council, it may publish a report on the matter. The Council is to
consi der whether further provisions dealing with RBPs are necessary; no such
provi si ons have been adopted so far. Menber States al so undertake to

i ntroduce as soon as practicable uniformlegislation for controlling RBPs,
giving particular attention to practices affecting intra-CARI COM trade

State aid affecting subregional trade is also prohibited (subject to specific
exceptions), as are trade-restricting or discrimnatory practices by public
enterprises. Mre recently, MERCOSUR has adopted a protocol on conpetition
policy proscribing individual conduct or concerted agreenments inpeding,
restricting or distorting conpetition or free access to markets or abusing a
dom nant position in a relevant regional market w thin MERCOSUR and affecting
trade between its nmenber States. The MERCOSUR Technical Committee on
Conpetition Policy and Commerce Comm ssion may issue orders to enforce these
norms, which would be inplemented by national agencies of the nmenber

countries, with limted supranational supervision. Comopn nornms to contro
anti-conpetitive acts and agreenents are expected to be conpl eted soon, and
nati onal conpetition agencies are to adopt neasures to enhance cooperation in
such areas as information exchange, training and joint investigations. A

di spute-settl enment system has been set up. The treatnent of anti-dunping
within MERCOSUR is to be discussed in 2000. Deci sion 285 of the Comm ssion
of the Cartagena Agreenent (established under the Andean Pact) al so provides
for the prevention of, or remedi es against, distortions to conpetition
resulting from RBPs. However, unlike MERCOSUR, Andean Pact institutions have
supranati onal powers; nenmber States or any enterprise with a legitimte
interest may request the Board of the Cartagena Agreement for authorization to
apply nmeasures to prevent or correct the threat of injury or injury to
production or exports, and which are a consequence of RBPs, and the Board’'s
orders have direct effect in menber States’ |egal orders. Anti-dunping action
or countervailing duty action anong Andean Pact countries is regulated but not
precl uded.

19. The North American Free Trade Agreenent (NAFTA) between Canada, the
United States and Mexico provides for each party to adopt or nmintain neasures
to proscribe or take action against RBPs, to consult with the other parties on
the effectiveness of such measures, and to cooperate on enforcenment issues,

i ncludi ng through nutual |egal assistance, notification, consultation and the
exchange of information on enforcement in the free trade area. However,
detail ed procedures for cooperation are not set out, and recourse to dispute
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settlenent in conpetition policy matters is excluded. There are also

provi sions that state that nonopolies or State enterprises should not operate
in a manner which is inconsistent with the Agreement, nullifies or inpairs
its benefits, or discrimnates in the sale of goods or services. A working
group has been established to report on rel evant issues concerning the

rel ati onshi p between conpetition |aw and trade polices in the free trade
area. Simlar provisions are contained in the free trade agreement between
Canada and Chile, although this agreenent goes one step further by abolishing
the application of anti-dumping trade neasures to conduct affecting trade
between the parties; instead, conpetition |aws are applied to such conduct.
The so-called “G3 Agreement” between Mexico, Col onmbia and Venezuela is nore
[imted applying only to State-owned nonopolies; these are to act only on the
basi s of commercial considerations in operations on their own territories, and
may not use their nonopoly positions to use RBPs in a non-nonopolized market
in such a way as to affect enterprises in the other nenber States. A
mechani sm for cooperation in competition policy has now been created in the
context of discussions on the establishment of a free trade area for the
Americas. The conmmuni qué adopted on 20 October 1998 at the first Antitrust
Summit of the Americas, which was attended by nmost of the countries in the
regi on that have conpetition laws, affirnms that participating countries plan
to cooperate with one another, in accordance with their respective laws, to

i nprove enforcenent, to dissem nate best practices in this area (with the
enphasis on institutional transparency), to encourage efforts by snal
economies in the region that do not yet have solid conpetition reginmes to
conpl ete the devel opnent of their I|egal franmeworks, and to advance conpetition
principles in the Negotiating G oup on Conpetition Policy of the Free Trade
Area of the Anericas. 5/

20. A simlar forumfor exchanges of views, technical cooperation and

di scussion of conpetition issues has been established under the auspices of
the Asi a-Pacific Econom c Cooperation Forum (APEC), whose nenbers have
undertaken (in a legally non-binding instrument) to introduce or naintain
effective, adequate and transparent conpetition policies or |laws and
enforcenent, to prompote conpetition anong APEC econom es, and to take action
in the area of deregulation. Such |lowintensity cooperation contrasts with

t hat between Australia and New Zeal and, which no | onger apply their
anti-dunping |aws to conduct affecting trade between them and instead apply
their conpetition laws relating to predatory conduct by dom nant firnms (which
have been harnoni zed). For the purpose of enforcing this, each country’s
conpetition authority and courts have “overlapping jurisdiction” - conplaints
may be filed before them hearings held, and valid and enforceabl e subpoenas
and renedi al orders issued in the other country. Separately, a bilatera

enf orcenent agreement provides for extensive investigatory assistance, the
exchange of information (subject to rules on confidentiality), and coordinated
enf orcenent .

E. Miltilateral and plurilateral instrunents

21. The sol e universally applicable nultilateral instrunent in this area is
the Set of Miultilaterally Agreed Equitable Principles and Rules for the
Control of Restrictive Business Practices, negotiated under the auspices of
UNCTAD. The nunerous instrunents formnmul ated by the Organization for Econom c
Co- operation and Devel opnent (OECD) that cover conpetition |aw and policy
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(listed in annex 3) apply only to a restricted group of countries, although
the recomrendati on concerning effective action against hard-core cartels
states that it is open to non- OECD nenber countries to associ ate thensel ves
with this recommendation and to inplement it (and several such countries have
indicated interest in associating thenselves 6/). The Set of Principles and
Rul es and the CECD instruments contain many of the types of provisions adopted
in bilateral enforcenment cooperation agreenents and in free trade, custons

uni on or conmon mar ket agreenents, but with variations, om ssions or

addi tional provisions, particulary in the case of the Set. The Set of
Principles and Rules, like the OECD instrunents, is concerned with the adverse
i npact of RBPs on international trade, but is, in addition, concerned with
their inmpact on devel opnent. A unique feature of both the Set and the 1976
and 1978 OECD instrunents is that they not only recomend norms to be foll owed
by Governnents, but also rules for the conduct of enterprises, with a
particul ar focus on transnati onal corporations. Both also provide for the
adopti on or mai ntenance and effective enforcenment of conpetition |aws and
policies, and recomend conpetition nornms of a general nature to be applied by
menber States. The Set al so provides for work ainmed at achi eving conmmon
approaches in national policies relating to RBPs conpatible with the Set
(article F. 1), and continued work on the el aboration of a nodel |aw or |aws on
RBPs in order to assist devel oping countries in devising appropriate

| egislation (article F.2); the OECD instrunents do not have such provisions,
but the 1998 OECD recommendati on recommends convergence in (as well as
effective enforcement of) |aws prohibiting hardcore cartels. VWhile the Set
deals solely with RBP control, the 1986 OECD instrunent is al so concerned with
the interface between conmpetition policy and trade measures; it recomends
that policy makers shoul d, when considering a prospective trade neasure or
reviewi ng exi sting nmeasures, evaluate their |likely effects, including the

i mpact on the structure and functioning of the relevant markets, and it
suggests a checklist of the main effects of trade neasures, including
conpetition effects. The OECD has al so adopted instrunments dealing with
conpetition-promoting regulatory reform

22. The Set of Principles and Rules and the OECD instrunents all provide for
cooperation on enforcenent, the CECD i nstrunents having influenced or been
inspired by the bilateral enforcement agreenents concluded among OECD
countries. The 1995 CECD reconmendati on (which replaces a |l ong series of

i nstruments recomendi ng progressively closer cooperation) provides for
notification, consultations, the exchange of non-confidential and confidentia
i nformati on (subject to safeguards), the coordination of investigations,

i nvestigatory assistance, traditional and positive comty, consultations and a
conciliation mechanismto resolve disputes. The 1998 recomendati on

encour ages cooperation and comty specifically in respect of enforcenent

agai nst hard-core cartels, and provides for transparency and periodic

reviews relating to exenpted cartels. The Set al so provides for consultations
(envi saged both within and outside UNCTAD) and the exchange of

non-confidential and confidential information. |In addition, the Set contains
the following provisions: States should take due account of the extent to

whi ch the conduct of enterprises is accepted under applicable |egislation
(article C. 6); States, particularly devel oped countries, should, in
controlling RBPs, take into account the devel opment, financial and trade needs
of devel oping countries, particularly the | east devel oped countries

(article C.7); and States shoul d seek appropriate nmeasures to control RBPs



TD/ B/ COM 2/ CLP/ 11
page 14

within their conpetence when it cones to their attention that RBPs adversely
affect international trade, particularly the trade and devel opnent of
devel opi ng countries (article E.4). The Set makes no provision for dispute
settl enent; the Intergovernnmental G oup of Experts or its subsidiary organs
are proscribed fromacting like a tribunal or otherw se passing judgenent on
the activities or conduct of individual governments or enterprises in
connection with specific business transactions (article G4). An inportant
conmponent of the Set not present in the OECD instrunents is the provision of
techni cal assistance to devel oping countries, both by countries with greater
expertise in this area and by UNCTAD.

23. Unli ke the Set and the above-menti oned CECD recommendati ons, the Uruguay
Round agreenents are legally binding, and are backed by strong dispute

settl enment nechanisns. Different provisions with a bearing on conpetition |aw
and policy are included in, inter alia, the articles or agreenents dealing
with: State enterprises and enterprises with exclusive rights; anti-dunping;
subsi di es; safeguards; trade-rel ated aspects of intellectual property rights
(TRIPs); trade-rel ated aspects of investnent neasures (TRIMs); and trade in
services, particularly tel ecomrunications and financial services. Those

provi sions of a substantive character are not reviewed here in detail, as they
have al ready been covered in a previous study by the UNCTAD secretariat. 7/
Instead, an analysis is undertaken in ternms of obligations relating to

consul tations, the exchange of non-confidential and confidential information
and positive comty. Apart fromthe general consultation procedures
applicable to all WIOrel ated di sputes, special consultation procedures are
provi ded under: (a) the GATT Decision on Arrangenents for Consultations on
Restrictive Business Practices of 18 Novenber 1960; 8/; (b) the TRIPs
Agreenent, whereby a WIO nenber considering conpetition enforcenent against a
firmof another nmenber can seek consultations with that nenber, ained at
securing conpliance, while a country whose firnms are subject to such action
may al so ask for consultations; and (c) the General Agreenent on Trade in
Services (GATS), in respect of certain business practices by a nmonopoly
suppl i er of services and an exclusive supplier. The latter two agreenents

al so provide for the exchange of non-confidential information and, subject to
domestic |l aws and a satisfactory agreement concerning the safeguardi ng of
confidentiality of confidential information. A degree of positive comty is
provi ded for under the 1960 Decision; the party to whoma request for

consultations is addressed shall, if it agrees that such harnful effects are
present, take such neasures as it deens appropriate to elimnate these
ef fects. The | abel of positive comty m ght also be attached to the

obligation on contracting parties under article XVII of the General Agreenent
on Tariffs and Trade (GATT) 1947 (now incorporated in GATT 1994) to ensure
that State enterprises or private enterprises with exclusive rights act in a
non-di scrim natory manner in inporting or exporting goods, and in particular
to the GATS obligations to control certain practices by nonopoly suppliers of
servi ces and excl usive service suppliers (backed by nore detailed obligations
in the areas of telecomunications and, to a | esser extent, financia
services).
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Chapter 11
ENFORCEMENT COOPERATI ON
A.  Overview
24. Enf orcenment cooperation has, in cases with international inplications,

hel ped to inprove the quality and effectiveness of enforcenment, and decrease
its cost, helping to resolve difficulties in obtaining access to information
held in other countries, in serving process or in undertaking enforcenent

agai nst entities whose headquarters or assets are |located abroad. It has al so
reduced friction that mght arise between countries because of recourse to
extraterritorial enforcenent of conpetition [aws or of jurisidictiona
conflicts. However, difficulties are sonmetimes experienced in inplenmenting
such cooperation. It takes place primarily between devel oped countries in the
application of bilateral enforcenent agreements, nutual |egal assistance
treates (limted to crimnal action aginst cartels), free trade, customnms union
or conmon market agreenents, and the rel evant CECD i nstruments. There is no
evidence that FCN treaties have been utilized as vehicles for cooperation. 9/
And, while the maintenance of informal |inks with other conpetition
authorities has been an inportant way of keeping informed of devel opnents in
conpetition law and policy in other jurisdictions and in exchangi ng vi ews,
such i nformal cooperation has been found to be of |imted useful ness where an
authority requires enforcenent assistance in a particular matter, or
confidential information. 10/ The bilateral cooperation experiences of the
Eur opean Union and the United States are reviewed below, the inpedinents to
cooperation, as well as factors conducive to cooperation, are identified; and
sonme suggestions are made as to how devel opi ng countries mght play a nore
prom nent role in enforcement cooperation, using the frameworks provided by
regi onal groupings and by the Set of Principles and Rul es.

B. Cooperation between the European Union and the Unites States

25. The effect of the 1991 Agreement between the European Union and the
United States was to stimulate a spirit of cooperation anong the conpetition
authorities of both jurisdictions; even though nmuch of the cooperation
undertaken in the inplenentation of the Agreenent could have taken place
before, it spurred the conpetition authorities concerned to “seek
opportunities for cooperation in a nore structured and proactive way”. 11/
The Agreenent has been a vehicle both for exchanging information and vi ews on
enforcenent policy devel opments, and for cooperation in individual cases.
There is now routine notification of cases which concern the inportant
interests of the other party. 12/ Successive notifications may occur in the
sanme case; in a nerger case, for exanple, notification may be undertaken at

t he outset, again when the decision is taken to initiate proceedings, and
again before the final decision is taken, far enough in advance to enable the
other party’s views to be taken into account. Where both the European Union
and United States authorities undertake proceedings in respect of the sane
transaction, there is coordination of enforcenent activities, which may

i nvol ve the exchange of information and di scussions on the follow ng: the
timng of their respective procedures; the delimtation of relevant markets
(mainly product markets, discussions on geographical markets being limted
because each authority is concentrating on effects on its own market); the
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anti-conpetitive effects of transactions; remedies that m ght be envisaged and
t he avoi dance of conflict between them and the |aw of, and publicly avail able
facts in, the other jurisdiction. 1In one recent case, there has been
successful synchronization of investigations and searches, thus avoiding the
ri sk of destruction of evidence in the other jurisdiction. 13/ Even where
these authorities take different views on certain points, such contacts have
enabl ed them to understand each other’s thinking and refine their anal yses
accordingly. However, in nerger cases, differing deadlines for review have

limted the scope for cooperation, although useful results have still been
obt ai ned.
26. The main obstacle to coordi nated enforcement has been that it can often

only be based on exchanges of non-confidential information, unless the
enterprises concerned have waived their objections to the exchange of
confidential information. Such waivers have been granted only where it is in
the interests of the enterprises to do so, and enterprises are often rel uctant
to allow information to be shared if it m ght disclose RBPs and expose themto
sanctions in both jurisdictions. No waivers have so far been provided in
cartel investigations. Were enterprises have been prepared to waive their
objections to the exchange of confidential information, this has facilitated a
successful outconme. In the Mcrosoft case, for instance, such a waiver
enabl ed the European Union and United States authorities to coordinate their

i nvestigations in respect of simlar practices by a dom nant conputer software
firmin both jurisdictions, and this contributed to simlar settlenents being
reached, despite substantive differences in conpetition |aws. 14/ However,
even the exchange of non-confidential information has hel ped to draw attention
to possible anti-conpetitive behaviour, inproved the handling of cases and
contributed to simlarity in the anal yses undertaken by the different
authorities and the conpatibility of renedies.

27. Such cooperation has not always nmade it possible to avoid conflicting
views or to reach commonly accepted sol utions, because of differences in | aws,
in econonmic doctrines, in the effects on each market, or in the evidence
available in each jurisdiction. |In the Upjohn/Pharmacia nerger, for instance,
t he European Commi ssion cleared a nmerger, but the United States Federal Trade
Conmi ssion required the divestiture of sone United States assets; simlarly,
the Ci ba- Gei gy/ Sandoz nerger was cleared by the European Comm ssion, but the
Federal Trade Commi ssion, considering that the “innovati on market” would be
adversely affected, ordered the licensing of gene therapy rights and

ot her technol ogy (the concept of an “innovation market” is not used in the

Eur opean Union, and there are differences in the scope of intellectua
property rights in each jurisdiction). 15/ On the other hand, in the
Boei ng/ MDD case, involving the merger of two United States aircraft

manuf acturi ng conpani es, the Federal Trade Commi ssion cleared the merger, but
t he European Commi ssion intervened because it considered that the nerger would
gi ve the conpani es concerned a strengthened position of domi nance in the
market for large aircraft. However, in this situation, traditional comty
cane into play to sone extent; the European Conm ssion took into account, to
the extent consistent with European Union |aw, concerns expressed by the
United States CGovernnment relating to inportant United States defence interests
and to the undesirability of divestiture, limted the scope of its action to
the civil side of the conpanies’ operations, and approved the nerger subject
to a number of conditions, which did not include divestiture. As regards
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positive comty, it has nornmally been possible to take into account concerns
expressed in an informal manner, with one party sinply deferring its

i nvestigations while awaiting the outcome of investigations in the other
jurisdiction, being kept informed of progress and being provided with the
opportunity to comment on the proposed renedy. This happened, for exanple, in
the A.C. N elsen case (involving abuses of dom nance in the contracting
practices by a United States firmproviding retail tracking services, which
may have been adversely affecting exports to Europe by its conpetitors based
in the United States. 16/ Positive conmity procedures have so far only been
formal |y activated once; the United States Departnment of Justice has asked the
Eur opean Conmi ssion to investigate allegations that a computerized reservation
system set up by three European airlines was operated in an anti-conpetitive
manner to prevent conputerized reservation systenms based in the United States
fromcompeting in European markets; the case is under investigation by the

Eur opean Conmmi ssion in cooperation with the Department of Justice.

Di ssati sfacti on has been expressed by sone nenbers of the United States
Congress with the operation of positive comty, because it is considered not
to have led to inproved market access for United States exports so far

United States business people have also alleged that there have been delays in
i nvestigations by the European Commi ssion, that there are insufficient powers
to compel the discovery of docunents, and that evidentiary standards are too
hi gh. However, the Departnment of Justice has expressed confidence in the

qual ity of European Union enforcenent, and has stated that positive comty
will need time to work, even if it may not have i medi ate success, and is
better than the alternative. 17/ The Federal Trade Conm ssion has al so stated
t hat di sagreenents are the exception rather than the rule, and that there is a
“sl ow but steady convergence of review and nutual respect” between the

United States and European Union. 18/

C. Inpedinments and factors conducive to cooperation

28. As appears fromthe above, cooperation is facilitated by a degree of
comonal ity of approach; differences in substantive conpetition |aws or
doctrines, enforcenent practices or procedures, or interpretations of the
underlying facts may all constitute inpedinents. Differences in |ega
doctrines relating to extraterritoriality may al so adversely affect
cooperation; while the strengthening of cooperation between the European Union
and the United States may have been facilitated by the assertion by the

Eur opean Uni on of jurisdiction based on “objective” territoriality 19/ (which
has some simlarities with extraterritorial jurisdiction based upon the
“effects doctrine” asserted by the United States), substantial differences
still persist, 20/ and the view has been expressed that the fundanmenta

obj ection of the United Kingdom Governnment, and many others, to the
extraterritorial enforcenent of United States antitrust |aw has significantly
limted the cooperation possible. 21/ Cooperation may also be |linmted by
concerns about having enforcenent priorities and resource allocation

determ ned by positive comty requests from other countries, or exposing
national firms to sanctions by a foreign authority. Thus, the Canadi an
conpetition agency has not yet been able to obtain legislative authority to
exchange confidential information with foreign authorities in civi
conpetition cases, because of serious concerns in the business comunity about
the possibility of informati on provided to Canadi an officials becom ng the
basis for major civil suits in the United States 22/ (even though, in
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pursuance of the nutual |egal assistance treaty between the two countries,
there is extensive cooperation in crimnal antitrust cases which may involve,
as in the “Fax Paper” cases, 23/ the sharing of docunents obtained by

compul sory processes, access to databases, joint interview ng of w tnesses and
anal ysis of docunents, and coordi nated plea negotiations 24/). Reciprocity
woul d al so be a concern. As noted in chapter I, it is a requirenment, for

i nstance, under the provisions of the United States International Antitrust
Enf or cenent Assistance Act of 1994. The German authorities have suggested
that reciprocity and the “earmarking” of confidential information, as well as
the justified interests of the conpani es concerned, should be taken into
account in concluding cooperation agreenents and that such agreenents m ght
initially be limted to those countries that have secrecy regul ations

t hensel ves, guarantee the fulfilnent of those regul ations and choose to
cooperate. 25/ Cooperation nay al so be hanmpered by perceptions of nationa

i ndustrial or trade policies influencing conpetition decisions, or inspiring
| eakage of confidential information - a senior official of the European Union
has suggested that a | esson fromthe Boeing case is that successfu
cooperation depends on rigorous econom c anal ysis based on strictly |ega
rules, and that issues of trade policy should not be allowed to becone

entwi ned with conpetition issues when scrutinizing transactions, 26/ while a
senior official fromthe Departnent of Justice, discussing enforcenment agai nst
international cartels, has stated that the greatest inpedinment to cooperation
is the fear, or the suspicion, that evidence will be used for trade

purposes. 27/ Wiile the trend towards greater convergence in this area 28/
may help to reduce such considerations and concerns, they will not disappear
since what may maxim ze welfare in one country may reduce it in another

29. Conpetition | aw and policy have also been linked nore directly to trade
i ssues. A version of positive comty (in terms of conpetition advocacy rather
than enforcenent) has operated with some success on an informal |evel between
the United States and other countries. First within the context of the
Structural Inpedinents Initiative in 1989, and then through the Deregul ation
and Conpetition Policy Wrking Goup set up under the Framework for a New
Econom ¢ Partnership in 1993, the United States has strongly encouraged a nore
stringent conpetition policy in Japan, especially in instances where it

percei ved anti-conpetitive activity as inpeding competition fromforeign
products. 29/ Similar initiatives have been taken through the Conpetition
Policy Wrking Goup set up within the context of the Dial ogue for Economic
Cooperation between the United States and the Republic of Korea. As a result,
the Republic of Korea decided to strengthen its conpetition | aw and
enforcenent, apply conpetition principles in deregulation, inprove access to
tel evision and radi o advertising slots, address RBPs by industry associations
and revise regul ati ons and guidelines that m ght inpede pro-conpetitive
activities. 30/ In a recent case, the WO Understandi ng on Rules and
Procedures Governing the Settlement of Disputes was invoked by the

United States in relation to all eged Japanese neasures affecting the

di stribution and sale of inported consumer photographic filmand paper
(contrary to GATT 1994), as well as a nunber of nmeasures allegedly affecting
distribution services in general (contrary to GATS); consultations were

al so requested by both the United States and Japan, in pursuance of

the 1960 GATT Decision, in respect of alleged RBPs affecting inports of

phot ographic filmand paper into each other’s markets (the European Union al so



TD/ B/ COM 2/ CLP/ 11
page 19

asked to join in these consultations). The procedures under GATS and the 1960
Deci si on were suspended, while the conplaint under GATT 1994 was rejected by
the Di spute Settlenent Panel. 31/

30. It is therefore likely that countries will be prepared to cooperate
voluntarily only if there is a shared perception of comon interest and nutua
benefit. This nmay be one reason why enforcenent cooperation agreenents |eave
such a | arge nmeasure of discretion to the parties as to whether or not to
cooperate in individual cases. It may also help to explain why sone free
trade agreenents exclude conpetition |aw and policy issues fromthe purvi ew of
di spute settlenment, and why the conciliation nmachinery provided for in
successi ve CECD recommendati ons on this subject has not so far been resorted
to (al though, in 1987, the OECD Committee of Experts on Restrictive Business
Practices took the view that this was mainly because the notification,
exchange of information and consultation procedures provided for had been
effective in avoiding or resolving conflicts). 32/ The difficulty of
enforcing these agreenments may in fact facilitate their conclusion, and the
potential inpedinments to cooperation identified above would be wei ghed agai nst
the benefits fromthe conclusion or further devel opment of enforcenent
cooperation agreements. Thus, a senior official of the European Comm ssion
has called for the conclusion of “second-generation” cooperation agreenents
maki ng it possible to share confidential information and use conpul sory
process on behal f of other countries; this official does not accept that
concerns relating to differences between conpetition rules and to risks that
confidential information m ght be used in a way which harns European interests
shoul d prevent this, as the experiences of existing cooperation between the
Eur opean Union and the United States show that the views of the parties are
nmore often likely to coincide than to differ, as differences between rules are
| ess inmportant in the case of the nost serious infringenents (particularly in
the case of hard-core cartels and the nost serious abuses of dom nance) and as
di screpanci es between rules in other areas have not precluded effective
cooperation. 33/ The sane official has expressed the view that a key

i ngredi ent in successful enforcenent cooperation is mutual confidence in
enforcenent capabilities and in respect for confidentiality, arising froma
shared comm tment to uphol ding the conpetitive process. 34/ Building up such
mut ual confidence requires a progressive approach. It has been suggested that
after starting with a sinple cooperation agreement, countries could evolve to
nmor e conpl ex agreenents invol ving the exchange of confidential informtion as
confidence and a tradition of cooperation is built up, increasing the |evel of
both obligation and nutual benefit, and that the extent and intensity of
cooperation woul d depend on institutional capabilities, the actual experience
of cooperation and the degree of trust built up over tine. 35/ Even
agreenents which mght not be regarded as optimal by all parties may pave the
way for further agreenents. For instance, before the 1997 Agreenent between
the United States and Australia was concluded, the view was expressed that

the 1982 Agreenent between the two countries was one-sided, but that the
experience of its inplementation had provided a nore conducive environnent for
expandi ng cooperation. 36/ For the purpose of strengthening enforcenent
cooperation, it has been suggested that devel opi ng conmon standards was

i nportant, and that a bal ance between transparency and the protection of
confidential information should be found, as an international consensus on the
latter would facilitate the conclusion of agreenments featuring close
cooperation between enforcenent authorities. 37/
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D. Devel oping countries, regional groupings and
the Set of Principles and Rul es
31. Devel opi ng countries have not so far significantly participated in
enforcenent cooperation. |In the French/Wst African Shipowners

Committees 38/ case, for instance, the European Commi ssion brought a case

agai nst cartels or exclusionary abuses by |liner conferences or shipowners’
committees with dom nant positions in the maritinme traffic between Europe

and 11 west and central African States. |In its decision, which had
pro-competitive effects in the countries concerned, 39/ the Comm ssion
indicated that it was ready to enter into talks with the authorities of these
countries with a view to helping their carriers secure a greater share of the
traffic generated by their external trade. However, it appears that, prior to
taking its decision, the Comm ssion had not consulted with the African
countries concerned, nmost of which did not have functioning conpetition |aws
or institutions at that tine, and whose shipping authorities had in fact

aut hori zed cargo reservations by the shippi ng conpani es concerned. The
circunmstances were simlar in the CEWAL Liner Conference case, involving
traffic to Angola and the Congo. 40/ Enforcement cooperation between the

Eur opean Uni on and the countries concerned mght not only have led to
traditional comity comng into play, but mght have facilitated data-gathering
by the Commi ssion (it took five years for the Comm ssion to take a decision in
t he Shi powners’ case). To the extent that enforcenent cooperation is not
strengthened, there is also a higher risk that, as devel oping countries

become nore active in this area, firns will have to deal with the procedures
and possibly inconsistent orders of several jurisdictions - as happened

in the Gllette/WIkinson case (where a proposed nerger was exami ned in

14 jurisdictions, including Brazil and South Africa). 41/ Conversely,
assistance with information-gathering and enforcenent in relation to RBPs
originating overseas and affecting their markets would be a major potentia
benefit for devel oping countries entering into enforcement cooperation
agreenents - for exanple, in twd cases in the United States where
international cartels for lysine (an ingredient in animal feed) and citric
acid were successfully prosecuted, the Departnent of Justice di scovered

evi dence of price-fixing and nmarket allocation relevant to other countries,

but coul d not share such evidence with those countries which were not party to
antitrust cooperation agreenents with the United States. 42/

32. The time is now ripe for change. The majority of devel opi ng countries
have adopted or are in the process of drafting conpetition |aws, and this
trend is continuing. Fully effective inplenentation of all such conpetition
laws will take tine, depending on a gradual |earning process, but progress is
bei ng made. The initiation and progressive practice of enforcenent
cooperation woul d both enhance effective inplementation of conpetition |aws
and prepare the ground for nore advanced cooperation. Enforcenent cooperation
among devel oping countries with limted experience in this area, but facing
simlar circunstances, my be of a nore bal anced character than cooperation
with countries with nore experience in this area, and would al so constitute a
| earni ng experience, ensuring that cooperation with nore advanced partners is
fruitful.

33. Wil e the eventual conclusion of bilateral enforcenent cooperation
agreenents woul d be necessary for full cooperation to take place, enforcenment



TD/ B/ COM 2/ CLP/ 11
page 21

cooperation mght initially take place on an informal basis. This would be
facilitated by the initiation of informal discussions and exchanges of genera
i nformation, including within the framework of any free trade, custons union
or common mar ket agreenents to which the countries concerned are party.

Wt hin regional or subregional groupings, political will or relative
uniformty of econom c devel opnent and culture may make it easier to build up
mut ual trust and perception of common interests (which may be | ooked at within
the context of the overall relationship rather than just in terns of
conpetition | aw and policy).

34. There is little evidence that devel oping countries party to such
agreenents have so far taken advantage of themeither to undertake enforcenent
cooperation or to prepare the ground for it. Direct use of free trade or
common mar ket agreements for enforcement cooperation appears so far to have
taken place only within the European Union or the EEA, but they have in other
cases provided a framework conducive to bilateral cooperation. Wthin NAFTA,
for example, the Wirking G oup on Conpetition has so far focused on studying
menbers' conpetition [ aws, as well as transborder cases. The Mexican
conpetition authority has al so had extensive bilateral consultations with the
Canadi an and United States authorities on technical aspects of applying
conpetition | aw and on specific cases, including cases involving RBPs with a
transborder dinension (cases with inplications for other menber countries are
notified). 43/ Even within regional groupings, however, enforcenment
cooperation may be limted by sone of the concerns and differences highlighted
above, by the fact that regional institutions or nechanisns are not adapted
for enforcement cooperation, or sinply because trade is |limted between sone
countries in the grouping or RBPs affecting such trade are rare. It is
therefore likely that, at least initially, cooperation will develop in an
asymmetrical manner anong different menmber countries within regiona

groupi ngs. Wthin MERCOSUR, for instance, there nmay be little incentive to
open and conduct investigations when trade interests are involved, given the
relative institutional weights of the regional Comrittee for the Defence of
Conpetition and the Comrerce Commission; it has al so been suggested that
problems may arise fromanmbiguities in the definitions of RBPs and in
institutional mandates, as well as fromasymetries anong nenber States in
terms of the adoption and inplenentation of conpetition |aws. 44/ \Vhile
several agreenents between conpetition authorities of MERCOSUR nenber States
have been concl uded, providing for procedures for reciprocal consultations and
techni cal assistance, |inkages have so far been generated mainly between the
Argentine and Brazilian authorities, helping to unify criteria applied by the
two authorities. 45/ Wthin the Andean Pact, it has been suggested that the
requi renments for proving RBPs within the definitions provided in decision 285,
as well as the lack of enforcenent power of the Andean Board, explain why
Andean Pact competition legislation and case | aw have not devel oped as fast as
that of menber countries. 46/

35. To realize the potential of regional groupings in this respect,
therefore, some reflection would be appropriate as to which substantive
conpetition reginmes, institutional structures and mechani sms woul d pronote
cooperation. For this purpose, consultations mght be undertaken wi thin
UNCTAD on how to maxim ze utilization of regional franmeworks for enforcenent
cooperation. This would be in line with the Set of Principles and Rul es,

whi ch provides for the establishnment of appropriate nechanisns at the regiona
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and subregional levels to pronote the exchange of informati on on RBPs and on
the application of national |aws and policies in this area, and to provide

nmut ual assistance in RBP control (article E. 7). The framework established
under the Set m ght also be used nore directly to further enforcenent
cooperation. So far, the consultati on nechanisns provided for in the Set have
nmostly been used, with success, for presentations, the exchange of experiences
and di scussions on different conpetition issues. |In one case in the

m d- 1980s, a devel oping country, using the UNCTAD secretariat as an

i nternmedi ary, requested consultations with a devel oped country regardi ng the
prohi bition by one of its pharmaceutical firns of exports from a nei ghbouring
devel opi ng country of pharmaceutical s manufactured under a |icence granted by
the firm The matter was referred by the authorities of the devel oped country
to the firmin question, and its reply explaining the circunstances of the
prohibition was transmtted to the devel oping country (the matter was brought
to the attention of the Intergovernnental G oup of Experts on Restrictive

Busi ness Practices during informal consultations). It mght be worth
exploring the potential for further case-specific consultations of this type,
whi ch mi ght be stimulated by a practice of notification of enforcenment
activities affecting the inportant interests of other States party to the Set.
The aimwould be to reinforce or pronote cooperation under bilateral or

regi onal agreenents, rather than to replace such cooperation, since

enf orcenent cooperation under non-binding OECD i nstrunments tends to be |ess

i ntensive and case-oriented if not backed up by a binding bilatera

agreenent. 47/

36. Such case-specific enforcenent cooperation would not be at the expense
of other forms of cooperation, but would rather aimto link with and build on
themin a synergistic manner. There are extensive contacts anobng conpetition
authorities for the purpose of exchangi ng general information, experiences or
i deas; such contacts take place either on an informal basis or in pursuance of
bil ateral or regional agreements, as well as under the Set of Principles and
Rul es and under OECD instruments. 48/ Substantial technical assistance also
takes place, in the formof: semnars and training courses; visits to, or
training attachments with, conpetition authorities in devel oped countries;
short-term m ssions to countries needi ng cooperation, including analyses of
their situation and needs, workshops, group training, assistance on particul ar
issues or in the drafting of |egislation; and | ong-term secondnents of
personnel fromauthorities with experience in this area for the purposes of
training and giving advice to the authorities of countries with [imted
experience. The European Conm ssion, for exanple, has arranged study visits
and responded to numerous requests for information from several conpetition
authorities, and has assisted in the preparation of a conpendi um of

Latin Anmerican conpetition laws, a list of national authorities, the joint
publication of a Latin American conpetition bulletin (posted on the Internet),
a list of the technical cooperation needs of many Latin American countries and
subr egi onal organi zations, and a proposed bi ennial programe of technica

assi stance for MERCOSUR that includes a section on conpetition. 49/ To the
extent that the communi cati on of experiences or provision of technica

assi stance by one or nore countries induces other countries to adopt or amend
conpetition |legislation or nodify enforcenent policies or procedures al ong
simlar lines, this pronotes “soft” convergence (in contrast to the varying
degrees of convergence or harnoni zation provided for in this area by free
trade, customs union or common market agreenents). |t has been suggested that
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“one advantage of convergence by learning and imtation is its flexibility; if
a particul ar approach does not work out in the circunstances of a country’'s
economi ¢ system it can be nodified or even abandoned”. 50/

37. Yet, as indicated above, sonme degree of commonality is necessary in this
area for enforcenent cooperation to be successful, and there is a risk in
particul ar of some | ack of coherence anobng national competition reginmes, and
between national and different |evels of regional conpetition regimes. A
study on CEMAC, for instance, highlights such inpedinents to the

i npl enmentation of a regional conpetition policy as the inadequate

i npl enmentati on of conpetition |aws at the national |evel (in those menber
countries which have such |aws), and the |lack of conpatibility between the

obj ectives of these | aws and the proposed regional regulation on conpetition
policy. 51/ It therefore suggests the establishment within the CEMAC
secretariat of a special consultation nmechanismto manage the transition to
the entry into force of the regulation, to be eventually replaced by a

regi onal conpetition board, which would focus on investigating and anal ysi ng

t hose RBPs whi ch hanper the devel opnent of trade within the subregion (in the
transport sector for instance). It also recommends that efforts should be
made to ensure conpatibility between the proposed CEMAC regul ati ons and

nati onal sectoral policies (including structural adjustnment policies agreed
upon with international financial institutions), the uniformact to be adopted
under the Treaty on the Harnonization of Business Law in Africa (sonme of the
menber States of the Organi zation for the Harnonizati on of Business Law in
Africa are signatories of CEMAC), and the provisions of the treaty to repl ace
the Lomé Convention. Regarding these recomendations, it mght be noted that
any provisions relating to conpetition policy within African or Cari bbean
subregi onal groupings, or in a post-Lomé treaty, would presumably (as in the
Eur o- Medi t erranean agreenents), apply only to practices affecting trade within
or between regions, and not to practices having effects solely within nationa
borders. Wthin the European Union itself, some countries have maintained
nati onal conpetition regimes significantly different fromthat of the

Eur opean Union (ltaly, for instance, did not even have a conpetition | aw

until 1990), although the trend is towards convergence. Nevertheless, as
indicated in chapter I, there is no hard and fast |ine between practices
affecting individual countries and those affecting a region, and it nay not be
easy for ACP countries which have little experience in this area to nmaintain
separate regimes for national, subregional and interregi onal transactions.

Nor m ght this be conducive to trade or direct foreign investnent. Thus, it
may be appropriate to undertake consultations within UNCTAD on how to ensure
conpatibility, coexistence and nutual reinforcenent anong nati onal

subregi onal and interregional conpetition reginmes. This would involve

di scussi ng how much convergence between conpetition |laws and policies is
necessary to further enforcenent cooperation, and what the appropriate bal ance
woul d be between pronoting such convergence and allowing roomfor diversity
and experinmentati on by each country or subregional grouping to work out what
is appropriate for its needs. It may be noted in this connection that the
conpetition authorities of Gabon, which is a signatory to the CEMAC treaty,
have suggested that UNCTAD mi ght help to ensure the conformty of the
practices of regional and subregional States with conpetition principles.

Such consultations could provide a useful input to the ongoing discussions or
possi bl e future negotiations within WO on the interaction between trade and
conpetition policy.
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1/ See paragraph 5 (c) of the agreed conclusions in annex | of the
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TD/ B/ COM 2/ EM 12) .
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1997, op. cit.
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10/ See H. Spier and T. Gimval de, “International engagenment in
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11/ See WIO Working Group on the Interaction between Trade and
Conpetition Policy, “Subm ssion fromthe United States” (W/WSTCP/ W 48).

12/ See Commi ssion of the European Comunities, “Comm ssion report to
the Council and the European Parlianent on the Application of the Agreenent
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to 31 Decenber 1997", Brussels, 11 May 1998.
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15/ See WI/ WGTCP/ W 48, op. cit.
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ANNEX 1
Bl LATERAL AGREEMENTS ON COWVPETI TI ON LAW ENFORCEMENT

Agreenent between the Governnment of the United States of Anerica and the
Government of the Federal Republic of Germany relating to Miutual Cooperation
regardi ng Restrictive Business Practices (Bonn, 23 June 1976).

Agreenent between the Governnment of the United States of Anerica and the
Governnment of Australia relating to Cooperation on Antitrust Matters
(Washi ngton, 29 June 1982).

Agreenent of the Federal Republic of Germany and the Governnent of the
French Republic concerning Cooperation on Restrictive Business Practices
(28 May 1984).

Agreenent between the Governnment of the United States of Anmerica and the
Conmi ssion of the European Communities on the Application of Their Conpetition
Laws (23 Septenmber 1991; entry into force, 10 April 1995).

Cooperation and Coordi nati on Agreenent between the Australian Trade
Practices Commi ssion and the New Zeal and Comerce Conmi ssion (July 1994).

Agreenent between the Governnent of the United States of Anerica and
the Governnent of Canada regarding the Application of Their Conpetition
and Deceptive Marketing Practices Laws (Washi ngton, 1 August 1995 and
Otawa, 3 August 1995).

Agreenent between the United States of America and Australia on Mitua
Antitrust Enforcement (1997).

Agreenent between the Governnment of the United States of Anmerica and the
Commi ssi on of the European Communities on the Application of Positive Comty
Principles in the Enforcement of Their Conpetition Laws (4 June 1998).
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ANNEX 2

SELECTED FREE TRADE, CUSTOMS UNI ON OR COMMVON MARKET AGREEMENTS
W TH COVPETI TI ON LAW AND PCLI CY PROVI SI ONS

Treaty Establishing the European Coal and Steel Community (Paris,
18 April 1951).

Treaty Establishing the European Econom ¢ Comrmunity (Rone,
25 March 1957).

Convention establishing the European Free Trade Association (Stockhol m
4 January 1960).

Associ ati on Agreenent between the European Econonic Conmunity and
Turkey (1961), with Decision No. 1/95 of the European Union-Turkey
Associ ation Council on Inplenmenting the Final Phase of the Customs Union
(22 December 1995).

Treaty Establishing the Central African Custons and Econom ¢ Uni on
(Brazzaville, Decenber 1964).

Andean Subregi onal Integration Agreenent (Cartagena, 26 May 1969),
together with Decision 285 of the Andean Conmi ssion, “Norms to prevent or
correct conpetitive distortions caused by practices that restrict free
conpetition” (21 March 1991).

Treaty Establishing the Carribean Comunity (Chaguaramas, 4 July 1973;
entry into force, 1 August 1973).

Austral i a- New Zeal and Cl oser Econom c Rel ati ons Agreenent (entry into
force, 1 January 1983), with the Protocol on the Accel eration of Free Trade
in Goods (1988; entry into force, 1 July 1990), and the Menorandum of
Under st andi ng between the Governnent of New Zeal and and the Governnent
of Australia on Harmonization of Business Law (1 July 1988).

Sout hern Agreenent Cormmon Market (Asuncio6n, 26 March 1991), together
wi th decision 17/96 containing the Protocol on the Defence of Conpetition
(17 December 1996).

Treaty Establishing the Southern African Devel opnent Comunity
(W ndhoek, 17 August 1992), together with the Protocol on Trade (August 1996).

North Anerican Free Trade Agreement between the Governnment of the
United States of Anmerica, the Canadi an Governnment and the Government of
the United States of Mexico (Washington, 8 and 17 Decenber 1992; Ot awa,
11 and 17 Decenber 1992; and Mexico City, 14 and 17 Decenber 1992).

Central European Free Trade Agreenent (entry into force, 1 March 1993).

Commonweal th of I ndependent States Treaty on Econom c Union (Moscow,
24 Septenber 1993).
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Treaty on the Harnonizati on of Business Law in Africa (Port Louis,
17 Cctober 1993).

Treaty Establishing the Cormon Market for Eastern and Southern Africa
(Kanpal a, 5 Novenber 1993).

Agreenment on the European Econonmic Area between the European
Conmunities, their Menber States and the Republic of Austria, the Republic of
Fi nl and, the Republic of Iceland, the Principality of Liechtenstein, the
Ki ngdom of Norway and the Ki ngdom of Sweden (13 December 1993; entry into
force, 1 January 1994).

Treaty Establishing the Central African Econom ¢ and Monetary Conmmunity
(Dj arena, 16 March 1994).

Eur ope agreenents between the European Conmunities and their nenber
States, of the one part, and, respectively: the Republics of Hungary and
Pol and, of the other part (Brussels, 16 Decenber 1991; entry into force,

1 February 1994); the Republics of Bulgaria and Romania (entry into force,
1 February 1995); the Republics of Estonia, Latvia and Lithuania
(12 June 1995); and Slovakia and Slovenia (15 June 1995).

Eur ope agreenments establishing an associ ati on between the European
Conmunities and their nmenber States, of the one part, and, respectively,
the Czech Republic, the Slovak Republic and Romania (entry into force,

1 February 1995).

Agreenents on free trade and trade-related matters between the
Eur opean Community, the European Coal and Steel Community, and the European
Atom ¢ Energy Community, of the one part, and, respectively: the Republics
of Estonia, Latvia and Lithuania (12 June 1995); and the Republics of Slovakia
and Sl ovenia (15 June 1995).

Agreenents on partnership and cooperati on between the European
Comunity, the European Coal and Steel Community and the European Atomc
Energy Committee, of the one part, and, respectively: Ukraine (14 June 1994);
the Russian Federation (24 June 1994); the Republic of Kazakstan
(23 January 1995); the Kyrgyz Republic (9 February 1995); the Republic of
Mol dova (28 Novenber 1994); and the Republic of Belarus (6 March 1995).

Osaka Action Agenda, 1995, adopted by the Asia-Pacific Econom c
Cooperati on forum ( APEC)

Eur o- Medi t erranean agreenents establishing an associ ati on between
t he European Communities and their nenber States, of the one part, and,
respectively: the State of Israel, of the other part (Brussels,
22 Novenber 1995); the Kingdom of Morocco (30 January 1996); the Republic of
Tunisia (17 July 1996); the Palestinian Authority (2 June 1997); and Jordan
(24 November 1997).
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Framewor k cooperation agreement |leading ultimately to the establishnent
of a political and econom c associati on between the European Community and its
menber States, of the one part, and the Republic of Chile, of the other part
(Fl orence, 21 June 1996).

Canada/ Chil e Free Trade Agreenent (Ottawa, 14 Novenber 1996; entry into
force, 1 June 1997).
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ANNEX 3

MULTI LATERAL AND PLURI LATERAL | NSTRUMENTS DEALI NG
W TH COVPETI TI ON LAW AND PCOLI CY

OECD Decl aration on International |Investnent and Multinationa
Enterprises (Annex, Doc. 21 (76) 04/1, 21 June 1976).

Recommendati on of the OECD Council on restrictive business practices
affecting international trade, including those involving nmultinationa
corporations (20 July 1978).

The Set of Miultilaterally Agreed Equitable Principles and Rules for the
Control of Restrictive Business Practices, adopted by General Assenbly
resolution 35/63 of 5 Decenber 1980.

Recommendati on of the OECD Council for cooperation between nenber
countries in areas of potential conflict between conpetition and trade polices
(C(86)65(Final), 23 Cctober 1986).

Recomendati on of the OECD Council, “mnimzing conflicting
requi renents: approaches of noderation and restraint” (1987).

Final Act of the Uruguay Round of Multilateral Trade Negotiations
(Marrakesh, April 1994).

Revi sed recomendati on of the CECD Council concerning cooperation
bet ween member countries on anti-conpetitive practices affecting internationa
trade (27 and 28 July 1995 (C(95)130/FI NAL)).

Recomendati on of the OECD Council concerning effective action agai nst
hard-core cartels.

WIO Agreenment on Basic Tel ecommuni cati ons Services, (15 February 1997;
entry into force, 1 January 1998).



