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| NTRODUCT! ON

1. The second session of the Conm ssion on Investnment, Technol ogy and Rel at ed
Fi nanci al |ssues was held at the Palais des Nations, Geneva, from?29 Septenber to
3 Cctober 1997. In the course of the session, the Conm ssion held seven pl enary

nmeetings (8th to 15th neetings) and a nunber of infornal neetings.

2. Al'so in the course of the session, a debate and a panel discussion were
held. The former was on the thene “Liberalization and conpetition policy”,
during which the proposition “The nore foreign direct investnent policy is
liberalized, the nore inportant conpetition policy becones” was debated, and the
latter was on “Criteria to test the devel opnent friendliness of internationa

i nvest ment agreenents”.

Qoeni ng st at enent s

3. The Chairperson of the Conmission at its first session recalled the work
undertaken by the Commssion in its first year, stressing in particular the
acconpl i shents of the first two Expert Meetings of the Conm ssion - the Expert
Meeting on Existing Agreements on Investrment and their Devel opnent D nension, and
the Expert Meeting on Investment Pronotion and Devel opnent (bj ectives. She noted
that consensus had been reached on the status of the two Intergovernmental G oups
of Experts - the Intergovernnental G oup of Experts on Conpetition Law and Poli cy,
and the Intergovernnental Goup of Experts on International Standards of
Accounting and Reporting - and she expressed her appreciation for the efforts
undertaken by all parties concerned, particularly by the President and the W ce-
Presi dent of the Trade and Devel opnent Board. In closing, she enphasized the
important role of the Commission in the years to cone, especially with regard to
t he ongoi ng and increasing process of globalization driven by increased foreign
direct investnment (FDI) and foreign portfolio equity investment flows.

4, The Secretary-Ceneral of UNCTAD said that the second session of the

Conmi ssion provided an inportant forumand stepping stone with regard to UNCTAD s
first md-termreview after UNCTAD | X in Mdrand. He pointed to the new format of
del i berations for the debate on the interrelationship between FDI |iberalization
and conpetition policy, and encouraged nmenber countries to participate actively in
this debate, as well as in the discussion on criteria to test the devel oprment
friendliness of investrment agreenments. Wth regard to the work initiated by
UNCTAD in the area of a possible nultilateral framework on investnent, he recalled
the Comm ssion’s first Expert Meeting on bilateral investnent, the regiona
synposiumin Fez and UNCTAD s participation in the WO Wrking G oup on the

Rel ati onshi p between Trade and Investment. He stressed that work had begun on a
series of technical papers on issues of relevance to a possible multilatera
framework on investnent; that the secretariat would | aunch the traini ng conponent
of this work progranme with a training senminar later in the year, hosted by the
United Nations Staff College in Turin; and that a public sector-private sector

di al ogue on these issues had been initiated, to begin with a neeting organi zed
jointly by UNCTAD and t he European Roundtable of Industrialists in Decenber 1997.

5. The Chairperson said that foreign direct investnment had become the nain node
for delivering goods and services to foreign narkets, and one of the driving forces
of the process of globalization. He pointed out that the nunber of discussions and
negoti ati ons on issues related to international investment had recently increased,
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gi ving the discussions taking place in the Comm ssion far-reaching inplications
wel | beyond the confines of UNCTAD. In this context, he stressed the Conmm ssion’'s
role as a universal discussion forumw thout the strain of negotiations.

I ntroduci ng the agenda, he referred specifically to the forthcom ng debate on the
interrelationship between FO |iberalization and conpetition policy, and the panel
di scussion on criteria to test the devel opnent friendliness of investmnent

agr eenent s.
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Chapter |

RECENT DEVELOPMENTS | N FOREI GN DI RECT | NVESTMENT TRENDS AND PQOLI Cl ES
(Agenda item 3)
6. For its consideration of this item the Comm ssion had before it the
fol | owi ng docunent ati on:

“Overview of the World Investnment Report 1997: Corporations, Market
Structure and Conpetition Policy” (UNCTAD ITE/ I1T/5 (CQverview)

7. In his introductory renarks, the Chief of the International Investnent,
Transnationals and Technol ogy Flows Branch of the Division on |Investnent,
Technol ogy and Enterprise Devel opnent drew upon the World Investnent Report 1997 to
enphasi ze three key aspects of recent devel opments with respect to FD trends and
policies. The first was the magnitude and dynam sm of the current boomin FD .
New records had been set as regards global FD flows ($350 billion in 1996) and
stocks ($3.2 trillion in 1995); global sales of foreign affiliates ($7 trillion in
1995, as conpared with world exports of $6 trillion); the nunber of nergers and
acquisitions (valued at nearly half of world FD inflows in 1996); the nunber of
transnational corporations (TNCs) (over 45,000 by the latest count); and the nunber
of foreign affiliates (280,000) world-wide. He drew attention to the fact that

according to a new exercise undertaken in the World I nvestment Report 1997 to
estimate the actual value of total investnent in international production by
foreign affiliates of TNCs, that value was $1.4 trillion, or four tines greater

than global FDI. He observed that, judging froma survey undertaken by UNCTAD
together with Invest in France and Arthur Andersen, all the indications were that
the FDI boom woul d conti nue.

8. The second aspect of recent devel opnments underlined by the speaker was the
growi ng i nportance of devel oping countries not only as |ocations for FD but also
as sources for outward FDI. There were a nunber of indicators of the growh of
outward investnent from devel oping countries: the share of devel oping countries
inwrld outward FDI flows had increased fromless than 5 per cent in the early
1980s to 15 per cent in 1996; 40 per cent of inward investment in countries of
Sout h, East and South-East Asia originated in other countries of the region; the
foreign assets of the 50 | argest devel opi ng-country-based TNCs had i ncreased by
280 per cent - nearly 10 tinmes faster than those of the 100 | argest TNCs worl d-
wide; and in 1995, for the first tine, two firns from devel opi ng countri es had
appeared on the list of the world's 100 |argest TNCs. At the sane tinme, the

i nportance of devel oping countries as locations for FDI had further increased, as
reflected in the increase in their share of world FDI inflows from30 per cent in
1995 to 37 per cent in 1996. Al developing countries had experienced increases
ininward FDI in 1996, although Latin Amrerica had performed better than South,
East and Sout h-East Asia - the |largest host region - and Africa continued to
attract a relatively small proportion of FDI flows to devel opi ng countries.
Central and Eastern Europe was the one region where FD flows had declined in
1996, partly because of conpletion of privatization programmes in sone major host
countries.

9. The third aspect enphasi zed was the inportance of conpetition policy in the
context of FD liberalization. Mich of the recent expansion of FD had been due
to the liberalization of policies related to FDI, mainly in the formof renoving
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restrictions on the entry of, and strengthening standards of treatnent for,
foreign investnent. Data on policy changes indicated that the overwhel m ng

maj ority of changes had been in the direction of liberalization. It was, however,
important to ensure that public restraints were not replaced by private restraints
such as cartels and restrictive or anti-conpetitive practices. Hence, the
reduction of barriers to FD and the strengthening of standards of treatment
needed to go hand in hand with ensuring the proper functioning of markets. In
this context, conpetition policy assuned pride of place, and there was a direct,
necessary and growi ng rel ati onship between FD I|iberalization and conpetition
policy. This relationship was an inportant issue, to which discussion under
agenda item 3 woul d devote special attention in an informal debate and di scussion
as well as in the plenary neetings.

10. The spokesworman for the Latin American and Cari bbean G oup (Paraguay)
enphasi zed the tineliness of the second neeting of the Comm ssion on |nvestnent,
Technol ogy and Rel ated Financial |ssues. As the World I nvestnent Report 1997
poi nted out, countries were nmaking nore efforts than ever before to adopt the nost
appropriate measures to attract foreign direct investnent. The Latin American and
Cari bbean regi on had received record FDI flows in 1996, attributable to, anong
other factors, long-termefforts ained at |iberalization, privatization and
econonmic reform What was even nore inportant was the decrease in the

geogr aphi cal and sectoral concentration of FOI flows. In Latin Anerica and the
Cari bbean, regional integration had played a crucial role in increasing FD
inflows, including intraregional flows (originating nmostly from Argentina, Brazil
Chile, Mexico and Venezuel a) that currently accounted for a significant part of
total FD in countries of the region. Moreover, there had been a healthy
diversification of FD target sectors. The situation as regards portfolio

i nvestments, however, was different. The major problemw th these fl ows was
volatility, and was characterized by heavy concentration on the nmost nmature
markets with a |l arge stock-narket capitalization and high levels of liquidity.
This accounted for the interest of the Latin Arerican and Cari bbean Goup in
payi ng particular attention to work on this topic in UNCTAD. Wth respect to the
rel ati onship between FD |iberalization and conpetition policy, since the fina
aimof investrment |iberalization was econom c devel opnent, it was inportant to
prevent restrictive business practices fromwi ping out the benefits of
liberalization. |In protecting market efficiency and consumer interests,
conpetition and innovation policies could play a key role. National and
intraregional efforts were being undertaken by Latin Anerican countries to anal yse
i nvestnent and conpetition policies, and to fornulate recomrendations in these
areas. As for UNCTAD s work, a logical sequence of action was recomrended, by
which the results of Expert G oup Meetings served as raw material for the

Commi ssion. On this basis, the Latin Anerican and Cari bbean G oup expected
practical and realistic conclusions fromthe Commi ssion, which would lead to
concrete nmeasures to strengthen investnment, technol ogy and conpetition policies in
nmenber countri es.

11. The spokesworran for the Asian G oup and China (Philippines) stated that Asian
countries had liberalized their FD and trade reginmes significantly, and had

carried out substantial deregulation and privatization of industries, which had
facilitated the entry of new foreign firns. Liberalization represented a neans of
pronoting conpetition anong firms in host country narkets, but it could also create
conditions with potentially adverse consequences for conpetition. It could result

in concentrated rmarket structures which could provide increased scope for private
practices restricting conpetition. The prospects of this happening were greater in
devel opi ng host counties, where donestic firns had yet to build conpetitive

strengths in many industries. Thus, in order to benefit fully fromFD




l'iberalization, countries needed to ensure that statutory obstacles to the entry of
firns (which had been reduced) were not replaced by anti-conpetitive practices of
private firns, foreign or donestic. The efficient enforcenment of a conpetition
policy through | egislation could strengthen the way in which FD |iberalization
coul d enhance market efficiency and consuner welfare, and ultinately pronote

devel opnent. Several Asian countries already had such a policy in place. There

m ght, however, be specific situations in which the adoption of a separate
conpetition policy would be accorded a |l ower priority: in some econom es,
particularly snmall econom es, conpetition frominports and fromforeign firns m ght
be sufficient to mnimze the possibilities for restrictive business practices by
private firns, while in other economes, |ack of resources and human resources for
effective inplenmentation of conpetition lawmght linmt the ability to adopt a
conpetition policy, at least in the imrediate future. Wth reference to such a
policy, in certain circunstances intellectual property rights could also give rise
to anti-conpetitive practices. This was relevant in the context of |icensing
agreenent arrangenents, including in connection with FDI. Asian countries shared
an interest in ensuring that anti-conpetitive practices did not inpede or negate
the realization of benefits to their economes fromnore |iberal frameworks for

i nvestnment and trade. In this connection, UNCTAD s work on the Set of
Miltilaterally Agreed Equitable Principles and Rules for the Control of Restrictive
Busi ness Practices had been val uabl e, and Asian countries had participated actively
inits developrment. Furthernore, given the increasingly global nature of the

mar ket for many goods and services, international cooperation to ensure conpetition
was inmportant, and it was necessary to give due consideration to conpetition issues
in any international discussion on an investnent frameworKk.

12. The spokesrman for the African G oup (Mrocco) drew attention to the absol ute
and relative inportance of FDI in the present world econony and enphasi zed its
resulting crucial role for devel opnent, whether through capital fornation, transfer
of technol ogy or narket access. Africa had received only a neagre proportion of
foreign investnent flows to devel oping countries, despite the efforts of countries
inthe regionin terns of policy reform including for structural adjustment and
consi derabl e FDI and trade |iberalization and deregulation. Wth a few exceptions,
the majority of countries on the African continent had been narginalized as regards
FD inflows. He suggested that one of the reasons for this situation was that,
frequently, only the negative side of Africa had been enphasi zed and publications
tended to portray the African continent as a dangerous region for investnent. He
called for a change in approach, show ng, above all, the positive aspects and
enphasi zi ng the opportunities to be found in Africa. There were nmany positive
aspects that should be better publicized, as the whole continent was enbarked on
the task of strengtheni ng nacroeconom ¢ policies and major efforts were under way
to put in place sound economc reforns. These efforts needed to be conpl emented by
those of the international community, not only to assist Africa but also to make it
a true partner in developrent. In that regard, UNCTAD coul d contribute by ensuring
that the positive aspects of African economes were reflected in its publications
and that facts were presented so as to encourage foreign investors to consider
Africa as an investrment location. In this connection, he suggested the publication
of fact sheets on Africa and their w despread di ssem nation, and technica
assistance in forrulating i nvestnent policies and organi zing nmeetings with

i nvestors.

13. The representative of Belarus stated that his country’ s economc reform
obj ective was to establish a narket econony and ensure participation in the world
trading system The Covernnent had el aborated a programre ained at creating a
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favourable clinate for foreign direct investrment. Establishnent of a free trade
zone, fiscal and nonetary reforns, as well as budgetary reforns, were anong the

el ements of this programme. There were numerous opportunities for foreign
investors in his country, including in areas and industries such as petrochem cal s,
bui I ding naterials, food processing, packagi ng and el ectroni cs.

14, The representative of Mexico stated that foreign direct investnent played an
important role in the process of econom c devel opment, particularly through

transfer of technol ogy and creation of enploynent opportunities. Foreign

i nvestrment flows to Mexico had been quite dynamc. He noted that during 1994 and
1996, FDI represented 10 per cent of the total of all investrment flows to

devel opi ng countries, and 40 per cent of the total of foreign investnents in Latin
Anerica and the Caribbean. The process of regional integration had played an
important role not only in pronoting FDI but also in creating export opportunities.
Commenting on the World Investnent Report 1997, he drew attention to the fact that
in the section on Latin America and the Cari bbean there were met hodol ogi ca
deficiencies, selective use of statistical data, inconsistencies, omssions and

i naccuraci es which had resulted in differing treatnment of the countries of the
region and in a lack of objective assessnment of the performance of, and prospects
for, foreign investment in nost Latin Anerican and Cari bbean countri es.

15. The representative of Bangl adesh drew attention to the fact that FD in
Bangl adesh had decreased in 1996, despite |liberalization and provision of a nunber
of investment incentives by the Government. Bangl adesh’s uni que geographi cal

| ocation had made it the “bridge” between South and Sout h-East Asia, and thus the
country coul d serve as an attractive production place for these regions’ nmarket of
2 billion people. He added that in an effort to connect the countries of South

Asia with those of ASEAN , an economic bloc (BIMSTEC) had recently been created, involving India,
Bangladesh, Sri Lanka and two South-East Asian countries, namely Thailand and Myanmar. Bangladesh had
thus established an effective working relationship with ASEAN. He observed that the better performance of
Cambodia, among the least developed countries, in attracting FDI in 1996 could have been due to its
proximity and prospective membership of ASEAN. He suggested that UNCTAD study the uneven
distribution of FDI among the least developed countries and make recommendations on how the situation
could be improved.

16. The representative of Luxembourg, speaking on behalf of the European Union,

congratulated UNCTAD on the quality of the World Investment Report 1997 and observed that the

Report had become a source of reference for FDI research. Particular interest attached to the

analysis in the 1997 Report of the capital component of international transactions, estimated to be

in the region of $1.4 trillion, which demonstrated how important TNCs’ long-term engagement in
international production could be. She noted with satisfaction signs of an improvement in FDI flows

to Africa and the least developed countries. She mentioned the positive contribution the Lomé
Conventions had made with respect to FDI flows to Africa and the least developed countries. As

regards competition policy, she said that it should go hand in hand with trade and investment
liberalization. The adoption of an adequate legal framework for competition not only helped avoid
anti-competitive practices by firms but also created healthy and fair conditions for all of them.
Furthermore, competition legislation should go hand in hand with policies dealing with other, wider
concerns such as social development, environmental protection and equitable distribution of the

benefits of growth. In the opinion of the European Union, those concerns were part of UNCTAD’s
mandate, and UNCTAD should continue its analysis of, and technical assistance for, investment and
competition from the development angle. This would
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contribute to the ongoing activities of the World Trade Organization in the field of investment and
competition, which might lead to the adoption of important international instruments.

17. The representative of the United States of America underlined the importance of a stable
and predictable legal environment for FDI, as highlighted in the World Investment Report 1997. She
informed the Commission of the initiative taken by the President of the United States, at the
Summit of the Eight in Denver, Colorado, on 26 September 1997, calling for a Partnership for
Economic Growth that recognized the need for greater efforts to encourage investment in countries,
including those in Africa and the Caribbean, that needed it most, as well as to enhance opportunities
for countries that made the most progress with respect to economic reform.

18. The representative of Norway commended the secretariat for its organizational and
preparatory work for the Commission’s session, including the pre-session consultations with member
States and regional groups and the information document describing the planned format of the
meeting, and expressed appreciation for the efforts made to use “debating tools” other than the
traditional statements during the session. There were good reasons for the Commission to look more
closely at national and international policy and capacity-building measures designed to increase the
contribution of FDI to development. The increased role of investment in the world economy made it
an important factor in the strategies adopted for development, and UNCTAD should look examine
that issue more closely. It would be useful if UNCTAD continued its analytical work on investment-
related issues, while at the same time trying to help interested countries in formulating policies and
guidelines, and recommendations for their implementation, focusing on country-specific activities,
including technical cooperation, and in cooperation with other relevant organizations such as the
OECD, WTO, IMF and the World Bank. It was hoped that the Commission would be able to draw
some conclusions and make recommendations that could constitute the basis for future work by
UNCTAD in this area, in particular to create a better understanding of the complexities influencing
investment decisions and related capital flows.

19. In his concluding remarks, the Chief of the International Investment, Transnationals
and Technology Flows Branch of the Division on Investment, Technology and Enterprise
Development stated that the secretariat had taken note of the various suggestions made during the
formal and informal discussions on the agenda item, especially with respect to the policy relevance of
the secretariat's work. He recalled that the debate on liberalization and competition policy was a
device to set a policy discussion in motion, bringing a whole range of issues to the fore. It was
indeed a challenge to make the Commission’s discussion as policy-oriented as possible and, beyond
that, to reach policy makers at home. He expressed thanks, on behalf of the Director of the
Division, for the complimentary remarks on the work of the Division, including the World Investment
Report 1997. He welcomed comments to further improve the Report, and, expressing his
appreciation for the cooperation of many individuals and institutions in its preparation, he
acknowledged, in particular, financial support from Hong Kong, China; Norway and the
Netherlands.
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Chapter 11

EXAM NI NG AND REVI EW NG EXI STI NG AGREEMENTS ON | NVESTMENT TO | DENTI FY
THEI R | MPLI CATI ONS FOR DEVELOPMENT, AS CALLED FOR I N PARAGRAPH 89 (b)
OF “A PARTNERSH P FOR GROWMH AND DEVELOPMENT”

(Agenda item 4)

20. For its consideration of this item the Comm ssion had before it the
fol | owi ng docunent ati on:

“Report of the Expert Meeting on Existing Agreenments on | nvestnent and
their Devel opnent D nmensions” (TD/ B/ COM 2/ 5- TDY B/ COM 2/ EM 1/ 3)

21. In his introductory remarks, the Chief of the International
I nvestnent, Transnationals and Technol ogy Flows Branch of the Division on

| nvest nent, Technol ogy and Enterprise Devel opnent noted that the
l'iberalization of national frameworks for foreign investnent continued to be
the nost outstanding trend in national policies. In response to this, and
devel opnents at the international |evel, UNCTAD I X had given a nandate to
“identify and anal yse inplications for devel opment of issues relevant to a
possible multilateral framework on investment”. |In response to this
mandat e, both the intergovernnmental machinery and the secretariat had
initiated a nunber of activities, with a viewto elucidating the devel oprment
di mensi on. The panel discussion under this agenda item had been
conceptualized with that objective in mnd. The purpose was to begin a
process of discussion on the devel opnent dinension. [If the discussion could
help to throw some light on this critical question, it would show that
UNCTAD was indeed a forumin which all countries could freely explore policy
i ssues and build consensus in an area of critical inportance for

i nternati onal econom c rel ati ons.

22. The Chairperson of the Expert Meeting on EXisting Agreenments on

I nvestment and their Devel opnent Di nensions introduced the Expert Meeting' s
report to the Comm ssion. He explained that although the main topic of the
debat e had been bilateral investnent treaties (BITs), the discussions had
not focused on BITs per se, but rather on their relevance to a possible
multilateral framework on investnent and the devel opnent di mensi on of
international investnent agreenents. Participants had di scussed five basic
i ssues: reasons for concluding BITs; issues addressed by BITs; experience
with the application of BITs; the role of BITs in the devel opnment of
national |aw and standards of international |aw, and the devel opnent
dimension. On the last point, he said that in his view the discussions had
reveal ed serious concern about the failure of existing investment agreenents
to address devel opment needs. He shared the view expressed in the agreed
concl usions of the Expert Meeting, in which the participants stressed the
need for further deliberations by the Conmm ssion on such questions as the
type of provisions that contributed both to attracting FDI and to addressing
devel opnent concerns; simlar work should be undertaken in relation to

exi sting regional and multilateral agreements. The international community
woul d benefit fromthe Conm ssion’s further consideration of the devel opnent
di mension in investnent agreenents.

23. The Chai rperson of the Conmi ssion, before introducing the Panel on
Citeria to Test the Devel opnent Friendliness of International |nvestment
Agreenents, noted the increasing interest in considering the devel opnent

i npact of international investnent treaties, which he attributed to the
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positive attitude of Governnents towards inward and outward FDI. He then
introduced the panellists - M. Sanuel K B. Asante, M. Arghyrios Fatouros,
M. AV. Ganesan and M. Patrick Robinson.

24, The Secretary-General of UNCTAD stressed the central inportance of
this agenda item Indeed, discussions on foreign investnment were gradual |y
becom ng one of the nost inportant systemc issues in the world econony,
with strong linkages to the current debate on the liberalization of
financial markets and the issues these raised. UNCTAD was not the only

i nternational organization that tried to reflect inits work the ful

i nplications of these issues; other organizations, such as the WO and the
IM-, also tried to do so. He enphasized that FD could not be anal ysed in
isolation fromother issues. |In particular, he stressed its inportance in
contributing to the creation of sound national production systens. Recalling
the | essons of economc history, he said that it was in the interest of the
transnational corporations thenselves to be seen as good corporate citizens,
and to be the catal yst for devel opnent by way of transfer of technol ogy,
manageri al skills and access to markets. This would be the best guarantee
for the econonmic stability that transnational corporations sought.

25. The representative of Venezuela stressed his country's interest in
participating in UNCTAD s di scussions on international investment agreenents
and their devel opnent dinmensions, stinmulated by its efforts to gradually
open up sectors closed to foreign investnent. He shared the view that

al though bilateral investrment agreenents could contribute to attracting FD,
their inpact was limted by the fact that they did not provide for active
policies for the pronotion of FDI or the transfer of technol ogy. Mreover,
he noted that weaker countries mght be unable to influence a bal ance
between the rights and obligations provided for in such agreements. He
expressed concern that some countries were ready to sign these agreenents at
the cost of waiving some of their rights stipulated in other international
treaties, for exanple in the area of intellectual property rights.

Therefore, he agreed with the view that there was a need to harnoni ze the
terns of the different international treaties. Venezuel a sought advantages
in the negotiation of a nultilateral framework on investrent, as this woul d
i ncrease the collective bargai ning power of small countries and address
their devel opnent concerns. In his view, one of the nost interesting issues
di scussed at the Expert Meeting on Existing Agreenents on |nvestnent and
their Devel opnent D nmensions (which was not reflected inits report) was the
i nkages between the obligations of the CECD countries enanating fromthe
Mil til ateral Agreement on Investrment and the commitnents the same countries
had undertaken in the WO In this regard, he noted with satisfaction that
the benefits and privileges of the CECD i nstrunments woul d be extended to
third countries on a nost-favoured-nation basis. He assured participants of
his delegation's full and continued support for the work of the Conmi ssion
and, in particular, for the idea of training courses for negotiators of
international investnent agreenents, to be organi zed by UNCTAD in
cooperation with other international organizations and with Covernnents.

26. The spokesnman for the African G oup (Mrocco) noted that the

gl obal i zation and |iberalization of foreign investnent had stinulated the
interest of devel oping countries in negotiating international investnent
agreenents, and participating in the WO Wrking Goup on the Relationship

bet ween Trade and Investnment. Africa accounted for one-fifth of the bilatera
investrment treaties signed so far by all countries. African countries
participated in subregional, regional and interregional initiatives. He
deplored the lack of an all-African investnent instrunent or investnent forum
where a comon position could be formulated. This was why, as the
participants in the UNCTAD regi onal investnent synmposiumin Fez in
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June 1997 had stated, it was so inportant to organi ze regional neetings in
order to continue to anal yse the devel opnent di mensi on of internationa
investment treaties. At the Fez synposi um UNCTAD had been encouraged to
explore the possibility of organizing a conference to focus on the needs of
the | east devel oped countries. In his view, UNCTAD should hel p devel opi ng
countries to achieve full and effective participation in internationa
negoti ati ons. He underlined the useful ness of the technical paper series on
i ssues relevant to international investment agreenents, which was being
prepared by the UNCTAD secretariat. He asked the secretariat to organize
training courses on international investnent instruments, and semnars to
follow up the successful Divonne sem nars of 1996

27. The representative of Switzerland noted that it had become quite conmon
to stress the inportance of international investment for devel oprent, and the
dense network of bilateral investnent treaties had been built on this basis.
He believed that international cooperation efforts currently under way woul d
enrich, fine-tune and harnoni ze the know edge and experience accurnul ated in
the BIT network. These efforts should aimat extending and applying this
know edge and experience to all potential beneficiaries. 1In his opinion
UNCTAD was the best forumfor transmtting such know how to devel opi ng
countries. He stressed that the discussions in UNCTAD on a potentia
multilateral framework on investnent shoul d enconpass all conpetences

i ncluding those relating to investrment risks. He offered his country's
continued and firmsupport for these UNCTAD activities, which would certainly
prove to be difficult but which were a necessary condition for the ful
sharing of the benefits of FD by all countri es.

28. The representative of Japan supported the idea of building the capacity
of devel oping countries in the area of international investrment, which in his
opinion would yield results even in the short run. As regards the

i nternational investnent agreenents thensel ves, he shared the view that their
devel opnent friendliness should be consistent with the trend towards
l'iberalization. Furthernore, he endorsed the view that investnent rules
shoul d encourage FDI flows to devel oping countries, and shared the concern
that biased, restrictive provisions would be an obstacle to those flows. He
saw a major role for international investment agreenents in creating stability
and predictability, and agreed that there was no real contradiction between

i nvestor protection and devel opnent objectives. He noted that social

responsi bility and ethical conduct were now part of the corporate culture of
nmost TNCs. He stressed the inportance of creating conpetitive nmarkets in
strengt heni ng the conpetitiveness of enterprises in host econonies, and in
ensuring maxi mum efficiency and consurmer welfare. For this reason, he
advocat ed non-discrimnatory treatnent for foreign investors. Initiatives to
i nvest should conme fromthe private sector, and in turn could be pronoted by
Covernnents. A desirable multilateral investment agreement could play a
significant role in supporting such initiatives.

29. The representative of Luxenbourg, speaking on behalf of the  European Union,
said that she shared the interest of nany del egations in the topic under

di scussion, which had stinmulated a rich exchange of views. As work progressed, it
was becom ng increasingly clear that there was a desire by both devel oped and
devel opi ng countries to continue to foll ow these di scussions on investnment very
closely in international foruns and, nost particularly, in UNCTAD. She noted a
nunber of concrete questions that energed from consideration of the inpact of

exi sting agreenents on the devel opnent process, nanely the possibility of having
specific provisions for foreign investors that conpelled themto conformtheir

i nvestments to the devel opnent objectives of their host countries; the possibility
of opening only certain sectors to foreign investnent; and the possibility of not
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dealing with questions of market access but only with issues of protection after
entry. To the extent that international agreements focused on the protection of

i nvestrment after entry, they could create a stable clinmate that coul d encourage
further flows of investnment beneficial for devel opnent. For exanple, effective
protection as regards expropriation was a necessary el enent consistent wth any
devel opnent objective. Measures regardi ng performance requirenents were nore
probl emati c. The European Union did not find themeffective for the devel opnent
process. Regarding the prescribing of market access in devel oprment-friendly
agreenents, this was indeed a very delicate question. She recognized that even in
countries with very liberal policies on FDI a nunber of industries remained cl osed
to the latter. However, sone commtnents in future international investnent
agreenents on market access could send a positive signal regarding the seriousness
of countries' policies on liberalization.

30. The representative of Brazil noted that his country, being a naj or devel opi ng
host country for large flows of foreign direct investnent, was very interested in
the topi c under discussion. It had signed sone 20 bilateral investnment treaties

and was party to an increasi ng nunber of regional agreenents dealing with
investrment. It had co-sponsored the two UNCTAD semnars held in D vonne and an CECD
neeting in Brazil for the Latin Arerican countries. H's delegation thought that
the Mdrand mandate was being carried out very well by UNCTAD;, in particular, the
Expert Meeting on Existing Agreenents on |nvestnent and their Devel opnent

Di mensi ons, and the Expert Meeting on I nvestnent Pronotion and Devel opnent

bj ectives, had been very useful. He |looked forward to the activities and
publications of the secretariat, especially the World I nvestnent Report and the
techni cal paper series on issues relevant to a possible multilateral investnent
franmework. He enphasized the inportant role of UNCTAD i n pronoting the exchange of
i deas and inproving the understanding of the issues involved in internationa

i nvest nent agr eenent s.

31. The representative of Norway stressed the inportance of the analytical role
pl ayed by UNCTAD, as denonstrated by the very useful discussions that had taken

pl ace under this agenda item He al so enphasized the inportance of coordinating
the work being carried out inthis area in various multilateral foruns, which
shoul d be done in a conpl enentary nanner.

32. The representative of |ndia enphasized that the discussion under this item
was the begi nning of a process. The Comm ssion had made a good start, and work
needed to continue to ook nore deeply into the issue of investnent and

devel opnent. This issue had so far been sidetracked in debates in other foruns. He
requested an inventory of the criteria nmentioned in the discussions, to be nade
avai |l abl e so that they could be exam ned in nenber countries. India |ooked forward
to hosting the regional semnar on international investment agreenents early in
1998.

33. I'n his concluding renmarks, the Chief of the International Investnent,
Transnationals and Technol ogy Flows Branch of the Division on |Investnent,
Technol ogy and Enterprise Devel opnent said that the neeting was an encouragi ng
begi nning of a process of discussion that needed to be followed by nore in-depth
work. Noting that the traditional definition of foreign direct investnent had been
broadened in bilateral investnent treaties, he stressed the need to consider the

i nplications of a broader definition. Finally, he said that the secretariat was
encouraged by the expressions of appreciation and support from del egati ons.




- 15 -

Chapter 111

REPORTS OF THE SUBSI DI ARY BODI ES OF THE COVM SSI ON
(Agenda itemb5)
34. For its consideration of this item the Comm ssion had before it the
fol | owi ng docunent ati on:

“Agreed concl usions of the Expert Meeting on |Investnent Pronotion and
Devel opment (bj ectives” (TD'B/COM 2/ EM 2/ L. 1)

35. The Chairperson of the Expert Meeting on Investnent Pronotion and Devel opnent

bj ectives, which had been held from24 to 26 Septenber 1997, presenting the agreed
concl usions of the Expert Meeting, said that three main i ssues had been di scussed,
nanely inward FD pronotion, outward FD pronotion and investmnent incentives. Mre
than 100 participants from88 countries had taken part in the Meeting, including
experts fromthe private sector representing a w de range of econom c concerns.

The agreed concl usions of the Meeting were addressed not only to countries but also
to the UNCTAD secretari at.

36. Wth regard to the pronotion of inward FDI, countries needed to el aborate a
promotion strategy targeting investors and to identify the conparati ve advant ages
they could offer the latter, as well as inpedinments to investnent. Concerning the
pronotion of outward FDI, a nunber of international bodies engaged in such
activities had been identified, and it would be useful to bring theminto contact
with agencies pronoting inward FDI. As regards investnent incentives, it was only
when countries had net a certain nunber of basic criteria in terns of a healthy
economi ¢ envi ronnent and an adequate | egal investrment framework and infrastructure
that they could attract increased FDI, and incentives alone were not sufficient.

37. UNCTAD shoul d provi de technical assistance, particularly advisory services
and training, in the follow ng areas: identification of inpedinments to inward

i nvestent; el aboration and fornul ati on of investment pronotion strategies;

i nvestor targeting; establishnent and devel opnent of industrial zones and sites;
and establishrment of information systens for investnent pronotion. On the |ast

poi nt, the classification of investnent recipient countries should be based not
only on the size of the investnent received but also on other criteria such as the
nunber of jobs generated by investnents, the increase in val ue-added production and
i ncreased exports. Wth regard to investnent statistics, greater harnonizati on and
standar di zati on were needed.

38. The representative of the UNCTAD secretariat said that the Expert Meeting had
been enriched by the participation of a |arge nunber of practitioners from

i nvest ment pronoti on agencies, as well as conpany representatives who had provi ded
their perspectives on the |ocational decisions of investors. The Meeting had

provi ded useful guidance for the work of the UNCTAD secretariat and had agreed that
UNCTAD s Advi sory Services on |Investment and Technol ogy coul d provi de technical

assi stance in specific areas of investrment pronmotion, as well as collaborating with
UNIDO and the Multilateral Investnent Quarantee Agency (M GY). He thanked donors
and UNDP for providing the extrabudgetary funds which had enabl ed UNCTAD to furnish
techni cal assistance in these areas for the past 20 years, and al so the Swiss
CGovernnent for its recent contribution to UNCTAD s Trust Fund through a newy
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establ i shed qui ck response w ndow for technical cooperation projects. He called
for the continuation of financial assistance fromdonor countries and UNDP. UNCTAD
was ready to provide assistance to host countries in evaluating the costs and
benefits of their incentive schenes. Finally, the discussion on outward investnent
pronoti on had shown that it would be useful to have another meeting on cooperation
between i nward and outward i nvestnent agencies, with nore active participation by
outward i nvestment agenci es.

39. The representative of Kenya said that the recommendati ons of the Expert
Meeti ng woul d have to be adopted, applied and followed up by both Governments and
the private sector. The |ess devel oped countries and their partners fromthe
devel oped countries had a joint responsibility as key players in the devel opnent
process. Concerning the Wrld Associ ation of Investment Pronoti on Agencies

(WAL PA), he congratul ated UNCTAD on the support it had given by serving as the
interimsecretariat for WAIPA, and he encouraged it to continue that support. He
requested UNCTAD s assistance in creating the capability to establish an investor
tracking systemin Kenya' s investnent pronotion agency. The Government of Kenya
had deci ded that the Kenyan I nvestment Pronotion Centre woul d be restructured,
upgraded and strengthened to fall into line with international standards. Wth
regard to the experience of the nenber States of ASEAN and China in investnment
pronoti on, he proposed that efforts be nmade to identify inpediments to investnent
flows to Africa, taking into account this experience.

40. The spokesman for the African G oup (Mrocco) said that his Goup supported
t he recommendati ons of the Expert Meeting, as they represented el ements of a
package which woul d hel p i nprove the environnent for attracting increased FDI .

That was particularly inportant in Africa, which had the |lowest rate of FDI. The
Expert Meeting had recomrended that UNCTAD adopt a new system of classification of
FD recipient countries, and that classification could be useful not only in
UNCTAD s anal ytical work (the World Investnent Report) but also in its technica
assi stance activities. Particular attention should be given to the |east devel oped
countries with regard to that classification, as well as with regard to technical
assistance. Finally, he supported the request of Kenya concerning the
identification of inpediments to investnment flows to Africa

41. The representative of Brazil said that the Expert Meeting had been very
informative, especially on the issue of investnent policies and how the private
sector took decisions regarding investnent |ocations. The recomrendations in
paragraph 9 of the Expert Meeting s agreed concl usions should be reflected in the
Comm ssion’s report.

42. The representative of Paraguay said that no expert fromhis country had been
able to attend the Expert Meeting because of |ack of funding, and he requested that
assi stance be given to experts to enable themto attend such neetings. He noted
fromthe Meeting s agreed conclusions that some countries were nore successful in
attracting FD than others, and that FD inflows were concentrated on a small group
of countries. Mre and nore countries in Latin Amrerica were receiving significant
FD inflows as the region’s nmarkets becanme nore integrated. It was inportant to
seek programres and projects which pronoted diversification of exports and

i nvestrment in natural resources and infrastructure in order to increase investnent
possibilities. As regards incentives, the topic renained controversial.

I ncentives were al nost conpul sory in attracting FD, although other elenents were
undoubt edly i nportant, such as size of nmarket and a stabl e economc and political
environnent, but the paraneters differed anong countries. He requested the UNCTAD
secretariat to conduct work on the varying inpact of incentives on countries. He
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supported the agreed concl usions of the Expert Meeting and said that, with UNCTAD s
support on investnent pronotion, countries could increase i nward investnent.

43. The representative of Zanbia supported the statenent made by the
representative of Kenya, and enphasi zed the inportance of taking advantage of the
i nvest ment experiences of Asia and those of China, including Hong Kong.

44, The representative of the UNCTAD secretariat said that due note had been
taken of the various suggestions relating to UNCTAD s work, both analytical work
and techni cal cooperation. He hoped that funds would be forthconing to all ow
UNCTAD to respond to requests for assistance. In this regard, the attendance at
the Expert Meeting of 18 experts fromthe | east devel oped countries and ot her
devel opi ng countries had been nade possible thanks to funds provi ded by

the Net herl ands, UNDP and the European Uni on.

45, The Chairperson of the Expert Meeting on |Investnent Pronotion and Devel opnent

Qoj ectives, referring to the issue of classification of investnent recipient
countries, said that in its agreed conclusions the Expert Meeting had sought not to
nmake any distinction between countries in order to achi eve the broadest consensus
possible. GCountries should be aware of their own wealth and could, if they used
their own resources correctly, attract increased FD .

Action by the Conmi ssion

46. At its plenary meeting on 2 Qctober 1997, the Comm ssion on |Investnent,
Technol ogy and Rel ated Fi nancial |ssues endorsed the agreed concl usions of the
Expert Meeting on Investment Pronotion and Devel opment Cbjectives, as contained in
docunment TD/ B/ COM 2/ EM 2/ L. 1.
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Chapter 1V

OTHER BUSI NESS

Report by the Vice-President of the World Associ ation
of Investnent Pronption Agencies

(Agenda item7)

47. The Vice-President of the World Associ ation of |nvestnent Pronption Agencies

(WAl PA) reported on the Second Annual Conference of WAI PA, which had been held in
Geneva from 23 to 27 Septenber 1997. WA PA now had a nenbership of 95 invest nent
pronoti on agencies (IPAs), 67 of which had been represented at the Conference.

Al so present were representatives of CARRCOM M GA UNCTAD, UNDP, UNI DO and the
private sector. The Conference had held joint meetings with the Expert Meeting on
I nvest ment Pronotion and Devel opment (bj ectives. Discussions had been held on

i ssues such as a possible nultilateral framework on investnment and its devel opnent
di mensi on, export processing zones, targeting investors, |ocational decisions of

i nvestors, outward investment pronotion nmeasures and i nvestment incentives. A
field trip had been organi zed to a technol ogy park in Geneva. During the
Conference the General Assenbly of WAI PA had adopted several anendnents to the

WAl PA Statute, particularly concerning menbership, regional chapters and fi nanci ng.
These amendnents permtted the full integration of AFRIPA as the African chapter of
WAl PA, as well as the establishrment of an independent WAI PA secretariat in 1998.
Until then, UNCTAD would continue to act as WAIPA's secretariat. The work
programe adopted detailed WAIPA activities for the next year. UNCTAD, UN DO and
M GA had pl edged to support WAIPA in the execution of key el ements of the work
programre. It had been decided to hold the next Annual Conference of WAl PA from 14
to 18 Septenber 1998.
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Chapter V

ACTION BY THE COMMISSION AND PROCEEDINGS OF THE CLOSING PLENARY

Action by the Commission

48. At its 15th (closing) plenary meeting on 3 October 1997, the Commission adopted its draft agreed
recommendations on agenda items 3 and 4. (For the text of the agreed recommendations, see annex 1.)

49. It took note of the “Summary by the Chairperson of the informal discussions on ‘Liberalization and
competition policy’” under agenda item 3 (TD/B/COM.2/L.5), and agreed to incorporate it into its report.
(For the text of the summary, see annex I1.)

50. It also took note of the “Chairperson’s summary of informal discussions under agenda item 4”, and
agreed to incorporate it into its report. (For the text of the summary, see annex I11.)

51. In addition, the Commission recommended to the Trade and Development Board that the following
meetings at the expert level be held:

(i) Examination and review of existing regional and multilateral investment agreements and their
development dimensions in pursuance of the mandate of paragraph 89 (b) of “A Partnership
for Growth and Development”;

(i) Environmental accounting: examination of national standards and regulations for
environmental financial accounting, and identification of key environmental performance
indicators and their relation to financial performance (Intergovernmental Working Group of
Experts on International Standards of Accounting and Reporting);

(iii) Competition law and policy (Intergovernmental Group of Experts on Restrictive Business
Practices);1/

(iv) The growth of domestic capital markets, particularly in developing countries, and its
relationship with foreign portfolio investment.

Closing statement

52. The Vice-Chairperson said that there had been some very interesting exchanges in the Commission on
FDI liberalization and competition policy, as well as on the criteria for the development friendliness of
investment decisions. The proceedings of the session had been enhanced by the format of the deliberations -
the debate and the panel discussion - and by the participation of experts and representatives of civil society.
They had been both informative and insightful.

1/ The specific topic for this Meeting will be recommended in November 1997.
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53. During the Bureau meetings, including the extended open-ended ones, member States had expressed
the desire to reflect on the Commission’s working methods. In this connection, he planned to hold informal
consultations with the Bureau immediately after the substantive session of the Trade and Development Board
in order to look at this matter. Furthermore, he would report on the outcome of the present session of the
Commission and on all related matters during the consultations with the President of the Board in November.
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Chapter VI

ORGANI ZATI ONAL MATTERS

A. Opening of the session

54. The second session of the Conm ssion on Investnment, Technol ogy and Rel ated
Fi nanci al |ssues was opened on 29 Septenber 1997 by Ms. Lilia Bautista, Chairperson
of the first session of the Conmi ssion.

B. Election of officers

(Agenda item 1)

55. At its 1st plenary neeting, on 29 Septenber 1997, the Commission elected its
Bureau as foll ows:

Chai r person : M. Jaroslaw Pietras ( Pol and)
Vi ce- Chai r persons M. Patrick Mtral (Switzerl and)
M. Juan Francisco Msle Grand (Venezuel a)
M. Terry Noade (Uni ted Ki ngdom of
Geat Britain and
Nort hern Irel and)
M. André Qberhol zer (South Africa)
M. Behzad A ipour Tehrani (I'slam c Republic of Iran)
Rapporteur : M. Sek Wannanet hee (Thai | and)

C. Adoption of the agenda and organi zation of work

(Agenda item 2)

56. At the sane neeting, the Comm ssion adopted the provisional agenda circul ated
in document TDY B/ COM 2/ 6. Accordingly, the agenda for the second session was as
fol | ows:

1. El ection of officers

2. Adoption of the agenda and organi zation of work

3. Recent devel opnments in foreign direct investnent trends and policies
4. Exam ni ng and revi ewi ng exi sting agreenments on investnent to identify

their inplications for devel opment, as called for in paragraph 89 (b)
of “A Partnership for Gowh and Devel opnent”
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5. Reports of the subsidiary bodi es of the Comm ssion

6. Provi si onal agenda for the third session of the Conmi ssion
7. Q her busi ness

8. Adoption of the report

D. Provisional agenda for the third session of the Conni sSsion

(Agenda item 6)

57. At its 15th (closing) plenary neeting, on 3 Cctober 1997, the Conm ssion
approved the draft provisional agenda for its third session, taking into account
the Bureau’ s decision to interact further on the issues of sequencing and the
detailed content of certain itens. (For the provisional agenda, see annex |V.)

E. Adoption of the report of the Commi ssion

(Agenda item 8)

58. At its 15th (closing) plenary neeting, on 3 Cctober 1997, the Conm ssion
adopted the draft report on its second session (TD)B/COM 2/L.4 and Add. 1), subject
to anendnments by nenber States to the summaries of their statenents, and authorized
the Rapporteur to conplete the text of the report in the light of the proceedi ngs
of the closing plenary.
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ANNEXES

Annex

AGREED RECOMVENDATI ONS

Agenda item 3 - Recent devel opnents in foreign direct investnent trends and
policies
1. The Comm ssion underlines the increasing inportance of FD in the world

econony and its crucial role in devel oping countries and econonies in transition
with respect to capital formation, acquisition of technology and skills,

organi zational and nanagerial practices, and access to markets. This confirns the
i nportance of policy-oriented research and anal ysis on investnent-rel ated i ssues,
including on the determnants of FDI in today’'s |liberalizing and gl obalizing world
econony.

2. The Comm ssi on recogni zes that many countries have undertaken a range of
neasures to attract FD through |iberalization and pronotion of investnent. The
Conmi ssi on encourages countries to continue to pursue coherent and coordi nated
policies, including the creation of a possible donestic |egal franework and a
stabl e econom c environnment, to attract foreign direct investnent in order to
benefit fromits contribution to devel oprent.

3. The Comm ssi on recogni zes the specific needs of the |east devel oped
countries, as well as Africa. It is encouraging to note that the flows of FD to
sone LDCs have slightly inproved. The Comm ssion calls for greater acknow edgemnent
of the positive developnments in Africa, including signs of inproved investnent
performance and the unexpl oited opportunities available. The secretariat shoul d
anal yse the experiences of selected LDCs and devel opi ng countries in Africa which
have begun to attract increased flows of FDI, with a view to draw ng concl usi ons
whi ch mght be of assistance to the efforts of LDCs and ot her devel opi ng countries
to attract such investrments. The Conmi ssion recomrends that the 1998 VWorld

I nvest nent Report reflect this analysis. The Conmi ssion al so reconmends that the
secretariat explore ways of dissemnating this information in the formof fact
sheets on the Internet in order to nake it widely available to potential investors.
The Comm ssi on recomrends the undertaking of further technical assistance
activities, including an eval uation of Africa Connect with recommendations for
future action and appropriate follow up, Investrment Policy Reviews, and Science and
Technol ogy and I nnovation Policy Revi ews.

4. The Comm ssion notes that FD |iberalization and the strengthening of
conpetition policy are conplenentary so that countries can guard agai nst
restrictive business practices and anti-conpetitive practices of firns and thereby
maxi m ze the benefits that can arise fromliberalization. The principal objective
of conpetition policy should be to nmaintain and encourage econonic efficiency and
wel fare. Countries need to devel op a thorough understandi ng of conpetition policy
and its inplications, the content of conpetition |aw and the appropriate
institutional arrangenents, which would need to be defined in the context of the
specific circunstances of countries, including devel opmental concerns.
Internati onal cooperation on conpetition issues shoul d be encouraged.
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5. The Comm ssion calls for work to elucidate the el ements of appropriate
conpetition policy and the benefits that can be gained fromit, and on how to

achi eve coherence between FDI |iberalization, trade policy and conpetition policy.
Furthernmore, the Commission calls for reports on the experiences gained so far with
i nternational cooperation on conpetition policy issues and the nmechani snms used; and
the inpact of conpetition policy on the inflows of FDI and on the overall growth of
t he domestic econony. Another inmportant area is the need to increase the
understanding of the interrelationship between FD |iberalization and conpetition
policy, in cooperation with the WIQ Techni cal cooperati on by UNCTAD i s needed
aimed at hel ping countries to devel op conpetition | aw and policies and, where
appropriate, to inprove the content and structure of conpetition policy and the
institutional arrangenents.

Agenda item4 - Exam ni ng _and revi ewi ng exi sting agreenents on investnment to

identify their inplications for developnent, as called for in

paragraph 89 (b) of “A Partnership for Gowh and Devel opnent”

6. The Comm ssion takes note of the report of the Expert Meeting on Existing
Agreerents on Investnent and their Devel opnent D nensions, which focused on
bilateral investnment treaties. Building on the results of the Expert Meeting and
advanci ng the discussions to the policy level, the Conm ssion had an exchange of
views on criteria to test the devel opnent friendliness of international investnent
agr eenent s.

7. The Comm ssion considers it inportant to address further and continue work on
t he devel opnent di nension of international investnment arrangenents in the future.

8. The Comm ssi on notes UNCTAD s work progranme on a possible multilatera
framework on investnment, which is ained at building capacity in devel opi ng
countries (and economes in transition), through training and advice, and with a
view towards hel pi ng these countries to participate as effectively as possible in
di scussions on international investnent arrangenents. This involves, anong ot her
things, exploring individual key aspects of FDI in as much depth as possibl e,
exploring the range of issues that needs to be considered, hel ping countries to
identify their interests and, in particular, ensuring that the devel opnent

di mension is addressed. The inportance of training was particularly noted. In
carrying out these tasks, UNCTAD shoul d pay special attention to the needs and
requi rements of |east devel oped countries, as well as African countries. The
Conmi ssion notes the inportance of regional semnars and synposi a and recommends
that these should continue. It notes with appreciation the contribution nade by
UNCTAD to the WIO Wrking Group on the Rel ationshi p between Trade and I nvest nent
and encourages further cooperation in this field.

9. UNCTAD shoul d continue its valuable work on anal ytical research and policy
anal ysis for determ ning and assessing the devel opnental inplications of issues
related to a possible nultilateral framework on investnent in accordance wth

par agraph 89(b) of the Mdrand Declaration. This will enable UNCTAD not only to
hel p deepen the understandi ng of the issues involved, but also to provide practica
recomrendations to Governments and techni cal assistance in this area.
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Annex |

SUMVARY BY THE CHAI RPERSON OF THE | NFORMAL DI SCUSSI ONS ON
“LI BERALI ZATI ON AND COWPETI TI ON POLI CY”

(Agenda item 3)

1. Di scussion on agenda item 3 began with an informal discussion on FDI
l'iberalization and conpetition policy, which started off with a debate by a group
of invited experts on the proposition “The nore foreign direct investnent policy is
liberalized, the nore inportant conpetition policy becones”.

2. Several argunents were put forward in favour of the proposition, supporting
the viewthat FD liberalization and conpetition policy were conpl ementary or
closely linked to each other and that conpetition policy was essential for reaping
the benefits of liberalization for growth and wel fare. The nost inportant
argunments included the following: first, the imredi ate objective of liberalization
nanely encouraging FDI, could itself be thwarted by private cartels in which firns
in different countries agreed to keep out of each other's markets. Simlarly,
firns in a given country could keep FDI out by acquiring essential inputs and
making it inpossible for new conpetitors to enter production. Another kind of
restrictive business practice hindering FD involved joint ventures, which, while
bei ng unobj ectionabl e in thensel ves, could involve ancillary restraints such as
excl usi ve technol ogy-sharing arrangenents that prevented the entry of other firns
into the industry or nmarket. Conpetition law and its application could prevent
such agreenents and arrangenents anong private firns.

3. Furthermore, nmore than half of FDI entered countries (especially devel oped
countries) through nergers and acquisitions, which could | ead to concentrated

mar kets and create scope for anti-conpetitive practices by firnms. Conpetition |aw
that reviewed and control |l ed nmergers when consi dered necessary could reduce this
possibility and coul d, noreover, deal with situations where privatization,

deregul ation or the provision of incentives and market protection to foreign
investors had the potential to create market power and stifle conpetition
Moreover, it was enphasized that as countries liberalized their FD policies and
noved towards regional or other integration arrangenents, the adoption of

conpar abl e conpetition policies was being seen, increasingly, as a way of creating
a level playing field and as a condition for participating in these arrangenents.

4. It was also argued that the rapid increase in FDI in recent years, reflecting
the success of liberalization policies, was closely related to the pursuit of
conpetition and the adoption of conpetition policy. In fact, conpetition policy
could be considered an integral part of l|iberalization, which could not occur to
any substantial extent and would not be effective unless there was constant
conpetition advocacy and concern with conpetition

5. Wth respect to the resources required for establishing the institutiona
infrastructure and designing and inplenmenting a set of rules and regul ations, it
was enphasi zed that the costs invol ved should not be overestimated. The costs of
i npl enenting conpetition policy could be geared to the size of a market and the
adaptation of policy to the needs of that narket, and it was possible to exercise
econony in various ways. |In snall econonies, for exanple, costs could sonetines
be | owered by relying on regional conpetition policy rather than on separate
national policy. Costs of inplenentation of national conpetition policy could be
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m ni m zed by recogni zing that, in small markets, concentration mght not be as

i nportant as ensuring the contestability of nmarkets. Costs of inplenentation could
al so be lowered by setting thresholds for nerger review and relying on private
resources for studies of particular industries (e.g. by relying on trade

associ ations). Conpetition advocacy could be entrusted not just to conpetition
agencies but to other institutions and groups in society, especially universities,
technical institutions and internati onal organizations, thereby reducing costs
related to this inportant activity. Al this suggested that conpetition policy
need not be overly costly, and that the benefits of a conpetition policy would be
well worth the cost.

6. Several arguments were al so nade agai nst the proposition, supporting the view
that whet her conpetition policy initself was inportant or not, liberalization (or
increasing liberalization) of FDI policy need not be |linked to a greater need for
conpetition policy. It was argued that froma common-sense point of view, |inking
conpetition policy to liberalization by enphasizing the inportance of nonitoring
and restraining foreign investors, e.g. when they entered through nergers or

acqui sitions, was not sound, since the whole purpose of liberalization was to
encour age i nvestrment and not to protect incunbent firns. The inportant thing was
to encourage production rather than to ensure conpetition. The fact that FD had
taken place in increasing amounts in countries with no conpetition policy and | aws
suggest ed, noreover, that conpetition policy was not an inportant factor for

i nvestors.

7. From an econom c point of view, it was argued that directing resources to the
bui l ding up of the infrastructure and skills base for designing and inpl enenti ng
conpetition policy was not a sound proposition for devel opi ng countri es.

Est abl i shing and appl ying an effective conpetition regine conparable to those that
exi sted in devel oped countries such as the United States or the European Union
required substantial resources, financial and hunan. For devel oping countries, it
was nore inportant at the present stage to establish - through FD |iberalization
reduction of tariff and non-tariff barriers to trade, and domestic deregul ation -
mar ket structures that worked

8. It was argued, noreover, that since for many devel opi ng countries, recent
steps in liberalization, privatization and deregul ation represented a dramatic
increase in the openness of industries and narkets to the entry of new suppliers,
they would go a long way towards increasing conpetition in markets. Conpetition |aw
and conpetition authority could be introduced i n due course

9. Wiile the format of the debate was designed to bring different positions into
relief and marshal all the argunents related to the interface between FD

l'i beralization and conpetition policy, the open discussion that foll owed the debate
led to a convergence of views on the relationship between investnment policies and
conpetition policy within the broader franmework of |iberalization, privatization
and deregul ation currently under way in nmany countries. Speakers drew upon their
experiences in devel oping countries and economes in transition, as well as

devel oped countries. There was general agreement about the inportance of
conpetition for devel opment and growth. There was al so agreenent regarding the
role that trade liberalization and open investnent policies could play in creating
cont est abl e markets conducive to conpetition. Wth respect to privatization, which
was an inportant source of FD for sone countries, some participants drew attention
to the conflict between fiscal and efficiency objectives that arose when
CGovernnents w shed to nmaxi mze revenues fromthe sale of former state nonopolies in
one pi ece.
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10. There was agreenent that within the broader framework of |iberalization and
ot her policy changes under way, conpetition policy was necessary and useful. Views
al so converged to the effect that good conpetition | aws and enforcenent agencies
gave a positive signal to foreign investors. Conpetition authorities could al so
enhance the entry of foreign investnment by advocating the dismantling of

gover nnent - sancti oned donestic cartels and by advocating trade |iberalization. For
this to occur, conpetition agencies needed to protect conpetition rather than
conpetitors and shoul d be gi ven consi derabl e aut onony.

11. At the end of the day, the only difference in opinion that renained rel ated
to the precise timng of or the urgency to be attached to the adoption of
conpetition | aw and the establishnent of the necessary institutions for its

i npl erentation. Sone participants felt that tackling broader issues related to
mar ket structure through liberalization, privatization and deregul ati on shoul d be
given priority. They held that if the institutional background and skills were
weak, a toothless conpetition agency mght result; and if the broader issues
related to market structures were not adequately tackled, it woul d operate
inefficiently. Qhers, however, asserted that the costs and conplexities of
conpetition policy and its enforcement were overstated. They pointed to the

hi storical adaptability of conpetition policies, and argued that conpetition
advocacy woul d be difficult to conceive in the absence of an autononmous conpetition
agency. They also argued that the fruits of trade and investnent |iberalization
woul d not be achieved fully if adequate conpetition policies were not put in place
in advance and that the establishnent of such policies could send the right signa
to foreign investors by indicating the commtnent of Governnents to follow a
transparent and narket-oriented path.

12. The debate and di scussion al so rai sed questions about conpetition policy in
the context of the regionalization and gl obalization of narkets. Some participants
drew attention to the increased concentration of gl obal markets for some products
at the same tinme as national narkets were attracting nore players. It was
suggested that the definition of relevant markets should take into account the

ermer gence of regi onal markets such as those in Europe and Latin Anerica. In this
context, countries mght need to understand better the nodalities of internationa
cooperation between national conpetition agencies. This could help avoid
conflicting decisions anong different conpetition authorities, and allow, where
appropriate, a degree of joint enforcenent of rules.
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Annex |1

CHAI RPERSON' S SUMVARY OF | NFORMAL DI SCUSSI ONS UNDER AGENDA | TEM 4

1. This itemwas introduced by the secretariat and with a presentation by the
Chai rman of the Expert Meeting on Existing Agreenments on Investnent and their

Devel opnment Di nmensi ons, followed by an infornmal panel discussion organized by the
secretariat on “Oriteria to test the devel opnent friendliness of internationa

i nvestment agreenents”. Building on the results of the Expert Meeting, the
panel | i sts considered a nunber of specific criteria which, in their respective
views, could be used as elenments by which to judge whether international investnent
agreenents of a bilateral, regional or international character woul d be conducive
to devel opnent.

2. The discussions on this inportant subject should be seen as the begi nning of
a process of exchanging views on devel opnental principles and conponents of

i nternational frameworks for foreign direct investnent. The discussions underlined
a nunber of criteria, including: the creation of a stable, predictable and
transparent framework to encourage and protect FDI flows; rmutuality of benefits;
and enhancenent of the ability to pursue growth and devel opnent. The devel opnent
friendliness of investnment agreements needs to be seen in the broader context of
the types of policy that countries pursue in order to pronote growh and

devel opnent and the other determ nants that influence the |ocation of economc
activities.

3. Wth regard to the different criteria for determning the devel opnent
friendliness of international agreenments, it was considered useful for the
secretariat to prepare a catalogue of the criteria suggested and make it avail abl e
to interested del egati ons.
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Annex |V

LI ST OF SPEAKERS AND PANELLI STS

Agenda item 3

“Li beralization and conpetition policy”

“The nore foreign direct investnent policy is |iberalized,
nore inportant conpetition policy becomes”

Chairperson: Frédéric Jenny

Speakers:

Panel discussion:

Panellists:

Chairperson, Competition Law and Policy Committee, OECD
Chairperson, Working Group on the Interaction between Trade and
Competition Policy, WTO

Vice-Président, Conseil de la Concurrence, France

Joel Davidow
Attorney-at-Law, Senior Partner, Ablondi, Foster, Sobin and
Davidow, p.c., United States of America

Gesner José Oliveira Filho
President, Administrative Council on Economic Defense,
Ministry of Justice, Brazil

Donald J. Lecraw
Professor, Richard lvey School of Business, University of
Western Ontario, Canada

Ricardo Paredes
Professor, Department of Economics, University of Chile
Former President, Chilean Antitrust Commission

Agenda item 4

“Criteria to test the development friendliness of international
investment agreements”

S.K.B. Asante

President, International Legal and Investment Consultants
Limited, Ghana

Chairman, Ghana Arbitration Centre

Arghyrios Fatouros
Professor of International Law
University of Athens, Greece

t he



A.V. Ganesan

Former Commerce Secretary, Government of India

Chairman, Expert Group to Study Issues Related to a Multilateral
Agreement on Investment, Government of India

Patrick Robinson
Deputy Solicitor-General of Jamaica
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Annex V

PROVISIONAL AGENDA FOR THE THIRD SESSION OF THE COMMISSION

Election of officers
Adoption of agenda and organization of work
Recent developments in foreign direct investment trends and policies

Examining and reviewing existing agreements on investment to identify their implications for
development, as called for in paragraph 89 (b) of “A Partnership for Growth and Development

Reports of the subsidiary bodies of the Commission
Provisional agenda for the fourth session of the Commission

Other business

Adoption of the report
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Annex VI

ATTENDANCE */

1. The following States members of UNCTAD, members of the Commission, were represented at the
session:
Algeria Madagascar
Andorra Malaysia
Argentina Malta
Austria Mauritius
Bahrain Mexico
Bangladesh Morocco
Belarus Myanmar
Benin Nepal
Bolivia Netherlands
Brazil Nigeria
Bulgaria Norway
Chile Pakistan
China Panama
Colombia Paraguay
Costa Rica Philippines
Croatia Poland
Cuba Portugal
Czech Republic Republic of Korea
Democratic People's Romania
Republic of Korea Russian Federation
Denmark Saudi Arabia
Dominican Republic Senegal
Ecuador South Africa
Egypt Spain
Ethiopia Sri Lanka
Finland Sudan
France Sweden
Gambia Switzerland
Germany Syrian Arab Republic
Ghana Thailand
Greece The Former Yugoslav
Haiti Republic of Macedonia
Honduras Trinidad and Tobago
India Tunisia
Indonesia Turkey
Iran (Islamic Uganda
Republic of) United Kingdom of Great Britain
Ireland and Northern Ireland
Israel United Republic of Tanzania
Italy United States of America
Jamaica Uruguay
Japan Venezuela
Jordan Viet Nam
Kazakstan Yemen
Kenya Zambia
Luxembourg

*/ For the list of participants, see TD/B/COM.2/INF.2.
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2. The United Nations Environment Programme was represented at the session.

3. The following specialized agencies and related organization were represented at the session:

International Monetary Fund
United Nations Industrial Development Organization

The World Trade Organization was also represented at the session.

4. The following intergovernmental organizations were represented at the session:

5.

Arab Labour Organization

Commonwealth Secretariat

European Community

Islamic Development Bank

Organization of African Unity

Organisation for Economic Co-operation and Development

The following non-governmental organizations were represented at the session:

General Category

International Confederation of Free Trade Unions

International Federation of Business and Professional Women

Lutheran World Federation

World Federation of United Nations Associations

The following organization, specially invited by the secretariat, attended the session:

Foundation Hernandiana



