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. AGREED CONCLUSI ONS ¥

1. The Expert Meeting reviewed regional and nultilateral investnent agreenments
in pursuance of the mandate given in paragraph 89 (b) of "A Partnership for
Gowth and Devel opnent” to identify and analyse inplications for devel opnent of
i ssues relevant to a possible nultilateral framework on investment. The neeting
focused on the objectives of regional and nultilateral instrunments and the
qguestion of definition of investnment in existing investnment agreenents, paying
particular attention to their devel opment dinension. It had a broad di scussion
of these subjects.

2. As regards the question of definition, the Expert Meeting discussed, in
particul ar, the advantages and di sadvantages for devel opnment of broad and narrow
definitions of "investnment"”. It concluded that these provisions raise questions

that are both difficult and conplex, and, at the sanme time, very inportant
because they interact with and define the scope of all other provisions. The
Expert Meeting recognized the inportance of developing a know edge base
concerning countries’ experience with different types of definitions and
recommended that the secretariat should prepare an anal ysis of such provisions
in international investnment agreenents.

3. The Expert Meeting observed that devel opment is an inportant objective of
international investrment agreenents. How this can be achieved remains a critica
i ssue that needs to be examined further. The experts felt that further work
coul d be undertaken to elucidate devel opment di nensions that need to be taken
into consideration when formulating international investment agreenents.

4, The Expert Meeting also felt that, in order to help clarify the conpl ex
issues related to international investnment agreements, all appropriate
st akehol ders may be heard, so as to shed further light on the interrel ationships
bet ween international investnment agreenents and econom c growt h and devel opment.

Y As adopted by the Expert Meeting at its closing plenary neeting on
3 April 1998.
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. CHAlI RPERSON' S SUMVARY
1. The discussions of the Expert Meeting on agenda item 3 were structured
according to the followi ng two themes:

(a) oj ectives of regional and multilateral investment agreements, with
particular attention to the devel opnent di mensi on; and

(b) Definition of investnment in regional and multilateral investnment

agreenments.

A. bjectives of regional and nultilateral investnent agreenents,
with particular attention to the devel opnent di nmensi on

2. In his opening address, the Secretary-Ceneral of UNCTAD noted that the
nunmber of regional and nultilateral investnent agreenents had increased
significantly in recent years, and stressed the inportance of keeping the
devel opnent dinension in m nd when dealing with such agreenents. It followed
that, in order to ensure tangi ble benefits, international investnent agreenents
must neet what could be called criteria for "devel opment-friendliness". Those
criteria should determne, firstly, how investment frameworks could pronmote the
equi tabl e integration of developing countries into the international economc
systemby facilitating increased foreign direct investnent (FDI) flows to a w de
range of devel oping countries, and, secondly, how investnent frameworks could
hel p countries to maxi mze the positive effects of FDI and minimze any negative
ef fects. Learning from the actual experiences of countries that had signed
i nternational investnent agreenents recently would be especially beneficial

I mportant indicators woul d include not only the quantity of investnent received
under such agreenents but also the quality of that investnent. The Secretary-
Ceneral stressed the need to avoid creating a gap between internationa
organi zati ons and Governments working on the elaboration of international
i nvest ment agreements, on the one hand, and groups fromcivil society that were
affected by those agreements (including |ocal businesses and social and
envi ronnental groups), on the other

3. The session began with a panel discussion on the topic entitled "How can
regional and nultilateral investnment agreements be structured to serve
devel opnment objectives?". M. A V. Ganesan, introducing the discussion, noted

that devel oping countries w shed to encourage the flow of FDI and maxi m ze the
benefits to be derived from it, while at the same tine fostering and, if
necessary, protecting domestic enterprises with a view to strengthening donestic
econom ¢ and technol ogi cal capabilities. He pointed out that nost internationa
i nvest ment agreements did not prevent host countries fromestablishing their own
policies on the adm ssion of foreign investors; it was on that basis that they
guaranteed the treatnment and protection of investnments after admi ssion. M. F.
Hamburger, in describing the devel opment objectives in the investnent-rel ated
provi sions of the Lomé Convention, stressed the need for technol ogy transfer on
a sustainable basis. He noted that donestic capital formation was an i nportant
prerequisite for investor confidence and that training and capacity-building had
to be provided in order to bring about an investment-friendly environnent

Devel opnent-friendly investnment should be based on transparent rul es bal anci ng
the benefits and obligations of the contracting parties. The concerns of



TD/ B/ COM 2/ 11
TD/ B/ COM 2/ EM 3/ 3
page 4

devel opi ng partners could be taken into account by neans of safeguard cl auses,
transition periods and specific provisions ensuring the gradual integration of
devel oping countries in the world econony. M. C. Phasukavanich conpared the
princi pl es under negotiation for the Investnent Area of the Association of South-
East Asian Nations (ASEAN) to the Non-binding Investment Principles adopted by
the Asia-Pacific Economi c Cooperation forum (APEC) in 1994, enphasizing their
devel opment objecti ves. He noted that a transition period was necessary for
devel opi ng countries entering into a liberalized trade and i nvestnment regi ne and
poi nted to the econom c and techni cal cooperation activities in the framework of
APEC as reflecting the need for adjustnent before liberalization. M. J. Poblano
di scussed the devel opnent dinmension of the General Agreement on Trade and
Services (GATS) and the North American Free Trade Area (NAFTA), enphasizing the
rol e of devel oping countries in the GATS negoti ations and the resulting enphasis
on progressive liberalization, strengthening donmestic service capacities and
i ncreasi ng exports from devel opi ng countries.

4, In the discussion that followed, several themes enmerged and specific points
were nade. There was extensive agreenent on a nunber of issues, although
different opinions were expressed on others. It was generally agreed that
i nternational agreenments per se, however friendly to investors, could not
guarantee an increase in FD flows. Economi ¢ and other preconditions for
i nvestnent were nore inportant in influencing the direction of FD . Much of the
di scussion on objectives focused on |iberalization, and on its extent and tim ng.
Many experts considered liberalization inevitable, but concern was expressed over
its inmpact on the econom es of devel oping countries and on domestic firms there.
It was thus accepted that liberalization had to be progressively inplenmented, on
the international as well as on the national |evels, although there were various
opinions as to the exact sequence or phases of inplenentation and the precise
measures and devices to be used. Recent practice concerning transitiona
arrangements and exceptions in specific international agreenents showed that it
was possible, through the use of such nmethods, to cope with the diversity of
situations and devel opment levels in international arrangenents. Several experts
stressed the need to respect the policy choices of capital- and technol ogy-
receiving countries (the host countries) and the need for increased flexibility
in any international investment agreenent, which should take into account the
speci al needs of devel oping countries, particularly those of the | east devel oped
ones. The need for proper national policies in host countries and for
conpensatory nechani sns to bal ance the possi bl e negative social or other effects
of liberalization was al so stressed.

5. The issue of national treatnment for FDI was a matter of considerable
debate. Sone del egates held that national treatment should certainly cover the
adm ssion of investments as well as their treatment after entry, even if subject
to exceptions or "negative lists". O her experts questioned whether it was
appropriate for host Governments to accord national treatnent to foreign firns,
even after adm ssion, since a Governnent would then be deprived of its capacity
to hel p donestic enterprises successfully face their foreign conpetitors. They
stressed that the host Governnent should be able to apply its policies to
specific cases and only offer protection guarantees to investnents which had
al ready been admtted. There were also sone differences of opinion over the use
of performance requirements. Sonme experts felt that they constituted val uable
tools of economc policy for host countries, while others rejected them as undue
interferences in the market, and recall ed that sone performance requirenents were
covered under the agreenent on trade-related investnent neasures (TRIMs). The
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need for a stable and transparent institutional and |egal framework in host
countries was enphasized by many experts, although sone questi oned whether it
coul d be brought into exi stence before the effects of unfettered |iberalization
were felt. Finally, the need for rules concerning conpetition, restrictive
busi ness practices and incentives, and the protection of the environment was
accepted by nost experts as conplenmenting liberalization and in no way running
counter to it. It was stressed by several experts that the extent to which an
i nternational investment agreenent was devel opment-friendly woul d depend on nmany
factors, particularly the extent to which devel opnent objectives were apparent,
not only in its preanble, but also in its structure and scope and in its
particul ar provisions, and in the ways in which it took account of the diversity
of the situations and conditions in various countries.

6. In summary, it should be noted that existing regional and multilatera
i nvest ment agreenents had been useful in balancing the interests of the countries
concer ned. VWhile liberalization appeared inevitable, the spirit and pace at
which it took place could vary, and host countries renai ned responsible for their
own devel opnent .

B. Definition of investnent in regional and
nultilateral investnent agreenents

7. Several experts recognized the difficulty and conplexity of the provisions
concerning definitions in international investnent agreenents. Such provisions
interacted with and defined the scope of all other provisions. Much of the
di scussion concerned the advantages and disadvantages from a devel opnent
perspective of broad and narrow definitions of "investnment". It was noted that
the nmost commonly used definition enbraced "every kind of asset", although sone
experts questioned the desirability froma devel opment perspective of including
certain types of assets, such as portfolio investment, non-equity forns of
i nvestment, non-comrercial assets and intangibles, particularly in agreenents
that |iberalized entry of investment. At the sanme tinme, other experts considered
that each type of investnent could potentially nake a contribution to devel opnent
and that a narrow definition, particularly in a nmultilateral agreement, m ght not
provide sufficient flexibility over tine. Sone of the practical difficulties of
di stingui shing between different types of investment were al so noted.

8. There was al so di scussion on the interaction between the definitions and
the other provisions of investnment agreenments. It was noted, for exanple, that
concerns raised by broad definitions of investment could be addressed through
qualifications in the operative provisions. A nunber of experts comrented
however, that in a multilateral agreement the necessary qualifications could
create undue conplexity, particularly when taking into account the different
| evel s of devel opnment of countries and each country’s devel opment policies
Accordingly, it was suggested that there was a need for the creation of a
know edge base concerning each country’'s experience wth definitions of
i nvest ment .

9. In sunmary, the conplexity of the issue of definitions should be noted, as
shoul d the inportance of further detailed study of the issue by the secretariat.
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C. Chai rperson's synthesis

10. There appeared to be broad agreement that the ultinate objective of
existing regional and nultilateral investnent agreenents was to pronote increased
investment flows, initially between signatories of the agreenments, which would
hel p countries to strengthen their corporate sectors so that they could open up
eventually to others outside the signatory countries. The critical elements in
exi sting agreenents included non-discrimnation, the opening up of industries,
equi table treatment under the rule of |law and recognition of the nature and
differing stages of devel opment of various signatories.

11. Al participants saw the validity of FDI as an aid to econonmic growh and
devel opnment. It was acknow edged that investnment agreenents in and by thensel ves
did not increase the flow of cross-border investnent. The investnment environment
was vital to attract investnents. |Its principal elements included political and
econom c stability, the rule of law, a strong institutional and regulatory
framework providing intellectual property protection and protection against
unfair expropriation, and dispute-resolution nechanisns. Wth or wthout
i nvestment agreenents, those were all critical issues for investors.

12. Regional and multilateral investnment agreenments were recogni zed as an added
factor, a new dinmension in the investnent equation. However, such agreenents
shoul d pronote devel opnent-friendly liberalization. It was generally accepted

that what was desired was sustai nable growth and devel opnent, with all players -
foreign investors, donestic investors, host Governments and the Governments of
the capital - and technol ogy-exporting countries (the home countries) - taking
responsibility for ensuring sustainable devel opment that would bring short-
medi um and | ong-term benefits to all

13. There was, however, an appeal from both devel oped and devel opi ng countries
that liberalization should not underm ne donmestic investor rights, or deprive
them of opportunities within their own economies. Donestic investors mght not
be in a position to conpete with foreign investors, even if the foreign investors
wer e medi um si ze conpani es from | arge devel oped economes. In that respect, it
was noted that the control of anti-conpetitive practices and issues relating to
the transfer of technol ogy and the obligations of investors often becane critica

i ssues. International agreenments needed to take those sensitivities into
account .
14. Wth regard to the question of the "level playing field", it was a valid

approach as long as it nmeant that the rules were the sane for everybody, and that
all players had simlar status and were thus in a position to take advantage of

what the playing field had to offer. In that context, it was recogni zed that the
pace of liberalization and the progressive phasing of |iberalization had been
critical to the successful conclusion of regional and multilateral investnent
agreenents to date. It was noted that regional and nultilateral investnent

agreenents had successfully taken into account the special needs and interests
of signatory countries in different stages of econom c devel opnent. Special and
differential treatnent had been agreed upon which reinforced and respected the
regul atory responsibilities of individual Governnents. Such treatnent was
critical in that it gave countries time to evolve adequate laws, rules and
regul ations to ensure that all players benefited fromthe initiatives. It was
agreed that all international investnment agreements should strive to create a
Wi n-win situation, and that international investnments flows should not be a zero-
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sum game. Not a "beggar-ny-nei ghbour” but a "prosper-ny-nei ghbour" policy should
be the prine objective driving regional and nultilateral investnent agreenents,
and it should be coupled with the recognition that the growh and devel opnent
obj ectives of all parties provided the foundation for such investnent
initiatives.

15. In sum it was suggested that the ultimte objective of international
i nvest nent agreenents was growh and developnment. To that end, stable,
transparent and predictable investnment frameworks that al so provided security for
i nvestments helped to attract investnent flows that could contribute to
empl oynment, technology transfer, efficiency and conpetitiveness, and help in
pronmoting the integration of devel oping countries into the world economnmy, with
a view towards sharing in the benefits of globalization and strengthening
domestic capacities. Those objectives could further be served by progressive,
devel opnment-friendly liberalization, with appropriate tim ng and pace and proper
flexibility, such as allowing for special and differential treatnent for
devel opi ng countries, safeguards, exceptions, derogations, escape clauses and
phasi ng, and taking into account the diversity of national capacities and
conditions. Li beralization needed to be conbined with sound and coherent
donestic economc policies, the creation of effective judicial systens, the
pronmotion of the rule of |aw and respect for the regulatory responsibility of
Covernnents. In furthering the devel opnment objective, attention al so needed to
be given to measures ensuring the proper functioning of the market, especially
t hrough the control of anti-conpetitive practices (including transfer pricing)
by firnms, the pronotion of the transfer of technol ogy, the question of investor
obligations, and the use of investnent incentives. In addition, investnment
arrangements needed to be seen in the w der context of other internationa
agreenents, broader macroeconomic policies and the basic determ nants of
i nvestment fl ows.

16. To help create a better understanding of the issues involved, it was
suggested that the UNCTAD secretariat shoul d:

(a) Prepare a set of criteria for devel opment-friendliness and identify
ways and means of applying themto the fornulation of internationa
i nvest ment agreenents; and

(b) Study and nake transparent - through di al ogues and ot her appropriate
mechani sms - the initiatives, developnment efforts, aspirations and
strategies (or "IDEAS') of the key players in internationa
i nvestrment, nanely, foreign investors, home countries, host
countries and donestic investors.

17. The question of definitions was recognized as being highly technical in
nature. Many regional and multilateral investnent agreements used definitions
that had been designed to neet the specific aspirations and needs of the

signatory parties. The broadness of definitions in respect of investnent
protection agreenments and the narrowness of the definition in respect of
i beralization enmphasized the conplexity of the issue. It was suggested that the

UNCTAD secretariat should devel op a conpendi um and anal ysis of definitions within
exi sting agreements, so that they could becone reference points for future
drafters of regional and nultilateral investnment agreenents.
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18. Most, if not all, participants shared the view that the neeting was a great
success. The discussions on substantive itens of significance to the

i nternational community were well focused, in depth and ani mated. However, if
there had been nore give and take from all sides, and if every participating
expert had been prepared to see nore clearly and appreciate the need to recogni ze
the I DEAS of the diverse parties to the dial ogue, nore progress could have been
made on substantive i ssues and on maki ng recommendati ons that would benefit al
parties.

19. There is a need to bridge the gap between the legitimte concerns of hone
countries that there should be fair treatnent and security for their investors
and the equally legitimte fears of host countries that the process of
i beralization could conprom se donestic |IDEAS and the legitinmte concerns of
donmestic investors. International investnent agreenents, to be of interest to
all and to be durable, need to take into account both the concerns of investors
and the legitimte fears of host countries.

20. There shoul d al so be hei ghtened awareness that the di chotony between the
home countries and the host countries is beconmi ng increasingly blurred, as many
countries (even developing countries) play the dual role of honme and host
country, and while FDI is welconed, their own investors also participate in FDI
in other countries.

21. Finally, the secretariat should be thanked for the standard of excellence
that it has set in the organization of the neeting in both substantive and
logistic ternms. The professionalismexhibited by all secretariat staff resulted
in the docunentation nmade available to experts and the agreed concl usions of the
Expert Meeti ng.
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[11. ORGANI ZATI ONAL MATTERS

A. Conveni ng of the Expert Meeting

1. In accordance with the recommendati on made by the Comm ssion on | nvestnent,
Technol ogy and Rel ated Financial Issues at the closing nmeeting of its second
session on 3 Cctober 1997,% the Expert Meeting on Existing Regional and
Mil tilateral Investnment Agreenments and Their Devel opnent Di mensions was held at
the Pal ais des Nations, Geneva, from1l to 3 April 1998. The neeting was opened
on 1 April 1998 by M. Rubens Ricupero, Secretary-Ceneral of UNCTAD.

B. Election of officers

(Agenda item 1)

2. At its opening neeting, the Expert Meeting elected the followi ng officers
to serve on its Bureau:

Chai r man: M. Dato Jegat hesan (Mal aysi a)

Vi ce- Chai rman- cum Rapport eur: M. Zoran Jol evski (The Forner
Yugosl av Republic of Macedoni a)

C. Adoption of the agenda

(Agenda item 2)

3. At the same neeting, the Expert Meeting adopted the provisional agenda
circulated in TOYB/COM 2/ EM 3/ 1. Accordingly, the agenda for the Meeting was as
fol | ows:

1. El ection of officers
2. Adopti on of the agenda
3. Exam nation and review of existing regional and multilateral

i nvest ment agreements and their devel opment di nensions in pursuance
of the mandate of paragraph 89 (b) of "A Partnership for G owmh and
Devel opnent "

4, Adoption of the report

Z See Report of the Commission on |nvestnent, Technol ogy and Rel ated
Fi nanci al Issues on its second session (TD/ B/ 44/ 14-TD/ B/ COM 2/ 7),
par agr aph 51.
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D. Docunentation

4, For its consideration of the substantive agenda item (item 3), the Expert
Meeting had before it a report by the UNCTAD secretariat entitled "Existing
regional and nultilateral agreements on investnment and their relevance to a
possible multilateral framework on investnment” (TD/ B/ COM 2/ EM 3/2).

E. Adoption of the report

(Agenda item 4)

5. At its closing neeting, on 3 April 1998, the Expert Meeting adopted the
agreed concl usions reproduced in section | above, and authorized the Chairperson
to prepare a summary of the Meeting (see section Il above).
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Annex

ATTENDANCE */
1. Experts fromthe foll owing States nmenbers of UNCTAD attended the neeting:
Al geria Mauritius
Argentina Mexi co
Austria Mor occo
Bangl adesh Myanmar
Bel ar us Nepa
Beni n Net her | ands
Bot swana Ni geri a
Brazi | Nor way
Bul gari a Paki st an
Camer oon Peru
Canada Phi | i ppi nes
Chile Pol and
Chi na Romani a
Col onbi a Russi an Federati on
Conor os Saudi Arabia
Costa Rica Senega
Coéte d' Ilvoire Si ngapor e
Cuba Sl ovaki a
Czech Republic South Africa
Dom ni can Republic Spai n
Egypt Sri Lanka
Et hi opi a Sweden
France Switzerl and
Gabon Thai | and
Gui nea- Bi ssau The Former Yugosl av
I ndonesi a Republ i ¢ of Macedoni a
Iran (Islamc Republic of) Trini dad and Tobago
Iraq Tuni si a
| srael Tur key
Italy Uganda
Jamai ca Ukr ai ne
Japan United Kingdom of Great Britain
Jor dan and Northern Irel and
Kenya United States of Anerica
Li byan Arab Janahiriya Venezuel a
Li t huani a Vi et Nam
Madagascar Yenen
Mal awi Zambi a
Mal aysi a Zi mhbabwe
Mal t a
2. The Econom c¢ Conm ssion for Europe, the United Nations Environnent

Programme and the United Nations Devel opnent Programre were represented at the
session. The International Trade Centre UNCTAD/ WIO was al so represented at this
sessi on.

*/ For the list of participants, see TD/ B/ COM 2/ EM 3/ | NF. 1.
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3. The following specialized agencies and related organizations were
represented at the session:

I nternational Mnetary Fund
Wrld Intellectual Property Organization
United Nations Industrial Devel opment Organization

The World Trade Organi zati on was al so represented at the session:

4, The follow ng intergovernmental organizations were represented at the
sessi on:

African, Caribbean and Pacific G oup of States

Agency for Cultural and Technical Co-operation

Arab Labour Organi zation

Eur opean Community

Eur opean Free Trade Associ ation

Latin Anerican Econom c System

League of Arab States

Organi sation for Econom c Co-operation and Devel opment
Organi zation of African Unity

Organi zation of the Islam c Conference

5. The followi ng non-governmental organizations were represented at the
sessi on:

CGeneral Category:

Commi ssion of the Churches on International Affairs
Friends World Cormittee for Consultations (Quakers)
I nternational Confederation of Free Trade Unions
Third Worl d Network

Wnen' s International League for Peace and Freedom
Wor |l d Federation of United Nations Associ ations

Panel lists, resource persons specially invited participants

Panel | i sts

M. A.V. Ganesan, Fornmer Commerce Secretary to the Governnent of India

M. Friedrich Hanburger, Director, Directorate General VIII-A Devel opnent
Pol i cy, European Conmi ssion

M . Chakranmon Phasukavani ch, Deputy Secretary General, Ofice of the Board of
I nvest nent, Thail and

M. José Pobl ano, Trade Representative of Mexico in Canada

Resource persons

M. A A Fatouros, Professor of International Econom c Law, University of Athens,
G eece

M. Kamel Hossain, Senior Advocate of the Suprenme Court, Bangl adesh

M. Kenneth J. Vandevel de, Professor of Law, Thomas Jefferson School of Law,
San Diego, California, United States of Anerica
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Specially invited participants

M. Anders Ahnlid, Deputy Pernmanent Representative of Sweden to the CECD Pari s,
France

M. Mchael Geen, Economist, Departnment of International Devel opnent,
Uni ted Ki ngdom

M. Wl fgang Kreissl-Doerfler, Rapporteur on the MAI, European Parlianent

M. Ful gence Bassono, Director, Mul ti Conseils Associ és, Quagadougou,
Bur ki na Faso
M. A Fadil Nayil Hassan, Director, Legal Departnent, Inter-Arab I|nvestnent

CGuar antee Corporation, Safat, Kuwai't

M. M chael Hindley, European Parlianent

Ms. Alice Landau, Departnent of Political Science, University of Geneva,
Swit zer| and

Ms. Vera Nicolas-Cervais, Executive Director, Enporio Trade and Investnent
Consul tancy, Swanpscott, Ma., United States of America

M. Francois de Tinguy, Union international du Notoriat Latin, Lausanne,
Swit zer| and

M. Francois U | mann, Hexa Consultants, Geneva, Switzerl and

M. Mark Vallianatos, Friends of the Earth, Washington, DC, United States of
Ameri ca

M. Kee Hwee We, Assistant Director, Investnment and Fi nance, ASEAN Secretari at,
Jakarta, |ndonesia

Ms. Lise Wis, Senior Expert, Energy Charter Secretariat, Brussels, Belgium



