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Executive summary

The countries covered by international investnent agreenents (IIAs)

are often at widely differing | evels of econonm c and technol ogi ca

devel opnent and differ fromone another in many other inportant respects.
In the case of I1As that involve devel oping countries, in particular

it is generally accepted that the pronoti on of econom c and socia

devel opnent is an essential goal. One of the challenges facing countries
is therefore ensuring that Il As are sufficiently flexible to serve, in
addition to the specific objectives of each instrunment, the devel opnment
needs of developing countries. Flexibility my be reflected inIlAs in a
nunber of ways, for instance, by stating explicit devel opnent objectives,
by establishing appropriate priorities, by structuring an agreenment in
an appropriate manner, by shaping the substantive provisions so as to
serve devel opnent ains, by allow ng exceptions or by providing for
differentiation in the contents or timng of the rights and obligations
of the parties on the basis of their respective |levels of devel opment.
The principal issue for the expert neeting is the identification of the
features of Il As that provide for flexibility in these agreenents in the
i nterest of pronoting devel opnment while, at the same tine, allow ng them
to serve other objectives. |In reviewing the forns in which the concept
of flexibility is found in existing Il As, the neeting will also be able
to evaluate, to sone extent, the effectiveness of these fornms in
pronmoti ng devel opnent whil e encouragi ng i nvest nent.
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INTRODUCTION

1. I n pursuance of paragraph 89 (b) of “A Partnership for Gowh and

Devel opnent”, 1/ the Comm ssion on |Investnent, Technol ogy and Rel ated

Fi nanci al |ssues, at its fourth session (14-18 Septenmber 1998), decided to
convene an “expert meeting on concepts - such as exceptions and ot her

mechani snms - allowing for a certain flexibility, including in the field of
technol ogi cal capacity-building, in the interest of prompting growh and

devel opnent - to allow countries in different stages of devel opment to benefit
frominternational investnment agreenents” (TD/ B/ COM 2/15, annex 1).

2. In response to this decision and in order to facilitate the discussions,
the secretariat has prepared the present report which takes into account the
findings of the two previous expert meetings convened by the Commi ssion on

rel ated subjects. The purpose of the report is to describe ways in which

i nternational investnment agreenents (Il As) address the issue of flexibility in
the broad context of pronpoting devel opment whil e encouragi ng i nvestnment.

3. The principal forumin which intergovernnental discussions on issues
relating to Il As 2/ take place in UNCTAD is the Comm ssion on |nvestnent,
Technol ogy and Rel ated Fi nanci al Issues. The Commr ssion draws on the findings
of expert neetings that serve as a forumfor the exchange of experiences

and di scussion on existing I1As and their inplications for devel opnent.

Two expert neetings have been held so far: the first, held from28 to

30 May 1997, dealt with bilateral investrment treaties (BITs) (TD/ B/ COM 2/5)
and their devel opment di nension; the second took place from1 to 3 April 1998,
and focused on regional and nultilateral investment agreenents

(TD/ B/ COM 2/11). The experts exam ned the nature and inplications of

those agreenents, the range of issues addressed by them the extent to which
the devel opment di nensi on was taken into account and the extent to which

i ssues arising in the context of those agreenents were relevant, froma

devel opnent perspective, to a possible nultilateral framework for investnent.

4, The expert neeting on international investnment agreenents will exam ne
the ways in which flexibility with respect to devel opment concerns has been
given effect in Il As, so that devel oping countries at different stages of
devel opnent and with different devel opment strategies can benefit fromthemin
promoting their growth and devel opnent. It is suggested that the neeting
shoul d focus on delimting and clarifying the concept of flexibility in the
context of Il As (that is, flexibility in the service of devel opnent), of
reviewing the forns it takes in existing Il As and, to the extent possible,
eval uating the effectiveness of these forns in pronoting devel opnent

whi | e encouraging investnent. In this context, it should be noted that

an investnent-friendly environnent is, to a |large extent, also a

devel opnent-friendly environnent.

5. Partici pants have al so been invited to bring their own nationa
experiences to bear on these questions, especially through prior witten
subm ssi ons.
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1. FLEXIBILITY

6. The countries covered by Il As are often at widely differing |l evels of
econonmi ¢ and technol ogi cal devel opment and differ from one another in many
ot her inportant respects. Wile it is widely recognized that I1As need to
take into account the interests and concerns of all participating parties
(UNCTAD, 1996b), the asymetries anpbng themrequire special attention to
ensure that the ains of such agreenents are actually achieved.

7. Most I1As - and particularly BITs - have as their main objective the
i ntensification of econom c cooperation and the creation of favourable
conditions for investment, with a view towards pronoting and protecting
foreign direct investnment (FDI), which is expected to contribute to the

economi ¢ prosperity of the countries involved. |In the case of agreenents that
i nvol ve devel oping countries, in particular, it is generally accepted that the
pronoti on of econom c and social devel opnent is an essential goal. One of the

chal | enges facing countries is therefore ensuring that Il As are sufficiently
flexible to serve adequately, in addition to the specific objectives of each

i nstrument, the devel opnment needs of devel oping countries. 3/ Flexibility may
be reflected in Il As in a nunber of ways, for instance, by stating explicit
devel opnent obj ectives, by establishing appropriate priorities, by structuring
an agreenent in an appropriate manner, by shaping the substantive provisions
so as to serve devel opnent ains, by allow ng exceptions or by providing for
differentiation in the contents or timng of the rights and obligations of the
parties on the basis of their respective |evels of developnment. These ways
are explored in chapter Il below Through such flexibility - and in the

br oader context of devel opnent concerns - |1 As could be adapted to the
particul ar conditions of devel oping countries, which would increase their
positive influence on the devel opnent of these countries, while mnimzing any
negative effects. This is not to say, however, that every country wll
automatically use the flexibility built into IlAs to the fullest extent
possi bl e; the extent to which they will do so depends on the particul ar

devel opnent strategi es pursued by each country.

8. To respond to the needs and concerns of devel oping countries, IlAs need
therefore to be designed fromthe start with devel opnent considerations in

m nd. However, the principal responsibility for the design and inplenentation
of devel opnent objectives and policies remains with the individual countries
concerned. |1As have in the main an indirect effect and are conmpl ementary to
nati onal policies, not a substitute for them

9. It is of course recognized that I1As are only one factor that can

i nfluence investnment flows (UNCTAD, 1998a). Oher - typically nore

i mportant - determnants include the size of the host country market,

its rate of growth, its political conditions and macroecononic stability,

the availability and cost of resources (such as |abour and skills) and,

i ncreasingly, such created assets as innovatory capabilities and technol ogi ca
know-how, as well as an adequate |egal, adm nistrative, physical and business
infrastructure. For their part, Il As are inportant as confidence-buil ding
signals to foreign investors, since, by clarifying the rights and obligations
of the parties involved in international investnent and by providing
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mechani sms for the settlement of disputes, they help establish a favourable
i nvestment climate. They also can facilitate the integration of host
economies into the international market.

10. The principal issue to be discussed at the expert neeting is therefore
the identification of the features of Il As that provide for flexibility in
these agreements in the interest of pronoting devel opment while, at the sanme
time, allowing themto serve other objectives, such as providing security and
predictability to investors, avoiding unnecessary restrictions and pronoting
stability. To serve both types of objectives, Il As need to define the
concepts they utilize, and shape the substantive rights and obligations of the
parties in such a manner as to reconcile, on the one hand, stability and
predictability for the host economy and for foreign investors and, on the
other, flexibility in the interest of devel opnent.

I1. ISSUES

11. A major issue that arises froman exanm nation of I1As is that, while the
parties to an agreenent are formally equal (legal symetry), they may be at
different |levels of econom c devel opment (econom c asymetry). 4/ A way to
deal with this situation is to allow for a recognition of the real differences
between the parties through, inter alia, a degree of flexibility in such
agreenents as they apply to devel oping countries participating in them

12. The question is therefore how and by what nmeans existing Il As have
provided the flexibility needed by devel oping countries to pronote their
growm h and devel opment. This section exam nes existing IlAs in this respect.
More specifically, the pronotion of devel opnment can be reflected in

(a) Objectives: typically, the preanble of an agreenent is the
repository of its ainms and purposes. It can spell out specific objectives
that el aborate on general devel opnent thenes or it can introduce devel opnent
concerns for the first time in an agreenent;

(b) Substantive provisions: devel opnent concerns can serve to
determ ne which issues are included in an Il A and which are not, as well as
the manner in which the issues included are dealt with;

(c) Modalities of implementation and technical assistance: these
relate to the ways in which agreements operate to further devel opnent
objectives. This can include technical assistance, not only as regards the
i npl enent ati on of agreenments but al so beyond. Devel opment-oriented
consi derations can, furthernore, be the basis for exceptions and derogations
as well as transitional periods for conpliance by devel opi ng countries;

(d) Overall structure: here it is the very design of an agreenent,
not nmerely its substantive content, that can further devel opnent.

13. Illustrative exanples fromexisting I1As in respect of each of these
approaches are exam ned below. 5/ They are intended to be indicative rather
t han exhaustive. They do not, however, include an evaluation of their
relative inportance and effectiveness - an issue the expert neeting may w sh
to address.
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A Objectives

14. In accordance with the Vienna Convention on the Law of Treaties

(United Nations, 1987, article 31 (2)), the preanble is part of a treaty for
the purposes of interpretation. It is the repository of the general ainms and
pur poses of an agreenent, and offers a summary of the grounds upon which

the agreenent is concluded. It is, therefore, an inportant aid to the
interpretation of specific provisions, offering insight into the objectives
and purpose of an agreenment. Consequently, where the preanble of an Il A
refers explicitly to devel opnent, the substantive provisions of the agreenent
shoul d be interpreted so as to further devel opnent goal s.

15. Numer ous exanpl es of preanbul ar provisions that mention devel opnent
goal s can be found anong Il As. They occur both in agreenents between

devel oped and devel opi ng countries and, significantly, in agreements anong
devel opi ng countries. Such provisions can be broadly classified as foll ows:

(a) A generally worded recognition of the special needs of devel oping
and/ or | east devel oped country parties requiring flexibility in the operation
of obligations under the agreenent, especially as regards the content of
nati onal | aws and regul ations (box 1), 6/ the investment regine (box 2) or
wi t hout reference to national |aws and regul ations (box 3);

Box 1. Preamble of the General Agreement on Trade In Services

“Recognizing the right of Menmbers to regulate, and to introduce new
regul ati ons, on the supply of services within their territories in order
to meet national policy objectives and, given asymetries existing with
respect to the degree of devel opnent of services regulations in different
countries, the particular need of devel oping countries to exercise this
right.”

Preamble of the Agreement on Trade-related Aspects
of International Property Rights

“Recognizing al so the special needs of the | east-devel oped country
Menbers in respect of maxinmum flexibility in the domestic inplementation
of laws and regulations in order to enable themto create a sound and

vi abl e technol ogi cal base.”

Box 2. Preamble of the APEC Non-Binding Investment Principles

“Acknowl edgi ng the diversity in the |l evel and pace of devel opnent of
menber economies as may be reflected in their investnent reginmes, and
commtted to ongoing efforts towards the inprovement and further

i beralization of their investnent regines.”
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Box 3. Preamble of the Treaty Establishing the Latin American
Integration Association

“Aware that it is necessary to ensure a special treatment for countries
at a relatively | ess advanced stage of econom c devel opnent.”

(b) An expression of a nore specific way to contribute to econom c
devel opnent through, for exanple, progressive liberalization or certain
standards of treatnent in investment matters which is seen to contribute to
devel opnent (box 4).

Box 4. Preamble of the Agreement on Trade-related
Investment Measures

“Desiring to pronote the expansion and progressive |iberalization of
world trade and to facilitate investnent across international frontiers
so as to increase the economc growmh of all trading partners,

particul arly those devel opi ng country Menbers, while ensuring free
conpetition.”

Preamble of the BIT between Argentina and the Netherlands

“Recogni zi ng that agreement upon the treatnment to be accorded to such
i nvestments will stinmulate the flow of capital and technol ogy and the
econonmi ¢ devel opnent of the Contracting Parties and that fair and
equitable treatment of investnents is desirable.”

16. I1'As may al so include “general objectives” clauses dealing with
devel opnent issues in their initial parts. These may el aborate upon thenes

in the preanble or they may be the first indicators of devel opment concerns in

an agreenent, although this would be unconmon. Three sets of issues are
i mportant in this connection:

(a) Whet her the objectives of an Il A are in fact concerned with
devel opnent ;

(b) Whet her the objectives distinguish between different categories of

si gnat ori es;

(c) Whet her principles that refer to broad devel opnent issues are
i ncluded, and, if so, the extent to which their formulation gives a certain
degree of flexibility to the contracting parties to respond to these issues.

17. In some Il As, there are fornulations that refer to broad devel opnment
i ssues; the question remains, however, as to what extent and under what
conditions they could be applied to all comm tments undertaken in an
agreement. In order to neasure the degree of flexibility for the parties
concerned, it may be necessary to | ook at the issue in the context of other



TD/ B/ COM 2/ EM 5/ 2
page 9

provi sions of the particular agreenent. The Lonmé Convention, for exanple,
states nunerous devel opnent objectives in the opening provisions: the
pronmoti on of econom c, cultural and social devel opment of the African

Cari bbean and Pacific (ACP) States; a nore just and bal anced internationa
economi c order (article 1); the right of ACP States to determ ne their

devel opnent principles and strategies in all sovereignty (article 3); respect
for human rights as part of the devel opnent goal (article 5); and specia
treatnment for the | east devel oped ACP countries (article 8). The Agreenent on
Trade-rel ated Aspects of Intellectual Property Rights (the TRI PS Agreement)
states that contracting parties “may, in forrmulating or amending their |aws
and regul ati ons, adopt measures necessary to protect public health and
nutrition, and to pronote the public interest in sectors of vital inportance
to their socio-econonm c and technol ogi cal devel opnent” (article 7); another
article makes the formulation of laws in the field of socio-econom c and
technol ogi cal devel opnent subject to consistency with the Agreenment (article 8
(1)). A nunber of principles can also be found that refer to broad

devel opnent issues, as exenplified by the Treaty Establishing the Latin
American Integration Association (box 5). Read together, the provisions in
this agreenent appear to seek to establish a bal ance between the objectives of
economi c integration and growh coupled with the need for flexible and

i ndi vi dual responses to the devel opnment needs of the parties to the agreenent.
It is noteworthy that these countries are differentiated by their |evel of
devel opnent and that nmore freedomis given to the | east devel oped countries
which are signatories to the Treaty.

Box 5. Article 3 of the Treaty Establishing the Latin American
Integration Association

“In the inplenmentation of the present Treaty and the evolution towards its
final objective, nenber countries shall bear in mnd the follow ng principles:
(a) Pluralism sustained by the will of nenber countries to integrate

t hensel ves, over and above the diversity which mght exist in political and
economic matters in the region; (b) Convergence, neaning progressive

mul tilateralization of partial scope agreenents by neans of periodica
negoti ati ons between nenber countries, with a view to establishing the

Latin Anerican conmon market; (c) Flexibility, characterized by the capacity
to allow the conclusion of partial scope agreenents, ruled in a form
consistent with the progressive attai nment of their convergence and the
strengthening of integration ties; (d) Differential treatnent, as determ ned
in each case, both in regional and partial scope nechanisns, on the basis of
three categories of countries, which will be set up taking into account their
econom c-structural characteristics. Such treatnments shall be applied in a
determi ned scale to internmedi ate devel oped countries, and in a nore favourable
manner to countries at a relatively | ess advanced stage of economc

devel opnent; and (e) Miultiple, to nmake possible various forns of agreenents
bet ween member countries, follow ng the objectives and duties of the

i ntegration process, using all instrunments capable of activating and expandi ng
mar kets at regional |evel.”
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B. Substantive provisions
18. The contents of I1As are the principal neans by which concepts such as

flexibility are given effect, both in terms of the issues they address and the
manner in which these issues are addressed.

19. When concluding an Il A, countries make choi ces about the type of issues
they wish to include and those they wish to keep outside the scope of an
agreenent, to deal with themin specialized agreenents (e.g. on double
taxation) or as a matter of national |aw and policy. Even when they decide to
include certain issues in an Il A countries may wish to retain sonme
flexibility regarding the commitnents they nake. They may therefore use
formul ations that allow them sone discretion to pursue their national policies
while keeping in line with the broad principles of an agreement. This is
illustrated below in reference to four selected issues (for a nore
conprehensive listing of issues addressed in I1As, see box 6):

(a) The types of investnents, investment transactions and activities
that are covered under an IIlA;

(b) The adm ssion of investnent;
(c) Per f ormance requirenents;

(d) Ceneral standards of treatnent of foreign investors, such as
nati onal treatment.

Box 6. Key issues addressed in recent Il1As a/

Admi ssi on and establ i shnent
Conpetition

Di spute settlenment (investor-State, State-State)
Enpl oynent

Envi r onnment

Fair and equitable treatnent

Funds transfer

Home country neasures

Host country operational measures
Il1licit paynments

I ncentives

I nvestnent-rel ated trade neasures
Modal ities and inplenmentation issues
Most - f avour ed- nati on treat nent
Nat i onal treatnment

Scope and definition

Soci al responsibility

State contracts

Taki ng of property

Taxati on
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Transfer of technol ogy
Transfer pricing
Tr anspar ency
al The inclusion of an issue in this |list does not necessarily mean
that all recent I1As address it.
20. Whil e these issues are central to investnent-host country rel ations,

they can al so have inportant inplications for the policies and strategies of
devel opi ng countries. Recent Il1As have sought to fornulate these issues nore
or less flexibly in order to accompdat e devel opment concerns. The foll ow ng

are a fewillustrations of the various ways in which this has been done.
1. Definition of investment
21. I1As often define investment in a way that is both broad and open-ended

(UNCTAD, 1999a). The broadest definitions enbrace every kind of asset. They
include in particular novabl e and i movabl e property, interests in conpanies
(including both portfolio and direct investnment), contractual rights (such as
service agreenents), intellectual property rights, and business concessi ons.
The inplications of a broad definition of investnent in an IlA are

substantial. Although devel opmental concerns can be addressed in part by
narrowi ng the definition of investnent, this is not the only approach in every
case. In this respect it is inportant to remenber that the ultimte effect of

an investnent agreenment results fromthe interaction of the operative
provisions with the provisions on definitions (UNCTAD, 1999a).

22. Some definitions of investnent have excluded certain types of

i nvestmments, such as portfolio investnment, fromthe application of I1As,
thereby all owi ng host countries discretion to deal with those types of
investment differently. |In cases where the definition of investment is
circunscribed to “foreign direct investnment” only, this has been defined by
the International Mnetary Fund (I MF) as “international investnment that
reflects the objective of a resident entity in one econony obtaining a |asting
interest in an enterprise resident in another econony. (The resident entity
is the direct investor and the enterprise is the direct investnent
enterprise.) The lasting interest inmplies the existence of a long-term

rel ati onship between the direct investor and the enterprise and a significant
degree of influence by the investor on the managenent of the enterprise” (IM,
1993, para. 359). The BIT between Denmark and Lithuania (article 1 (1))
defines investnent as “every kind of asset connected with economc activities
acquired for the purpose of establishing |asting econom c rel ati ons between an
i nvestor and an enterprise ...~ Simlarly, the BIT between Gernany and
Israel (article 1 (a) (i)) defines investnment as "investnment in an enterprise
i nvol ving active participation therein ...”

23. Anot her way to limt the scope of the definition of investnent has been
to specify that investnent is covered in an agreement only if made in
accordance with the |l aws of the host country. For exanple, the nodel BIT used
by China provides that “The terminvestnment neans every kind of asset invested
by investors of one Contracting Party in accordance with the | aws and
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regul ati ons of the other Contracting Party in the territory of the latter ...”

(article I'll.1). This approach is also followed by the ASEAN Agreenent for
the Pronmotion and Protection of Investnents (article I1.1).
24, Definitions of investnment have al so been limted by excluding investnent

established prior to a certain date, such as the date the agreement is signed

or enters into force. For exanple, the Convention Establishing the Inter-Arab
I nvest nent Cuar antee Corporation provides that investnment insurance “shall not
be made avail abl e except for new transacti ons commenci ng after the concl usion

of insurance contracts ...” (article 15.4).

25. Some agreenents cover specific sectors and this has inplications of
course for the definition of investnment. For exanple, article 1 of the Energy
Charter Treaty provides that “investnment” refers to any investnent associated
wWith an economic activity in the energy sector and to investments or classes
of investnents designated by a contracting party in its area as “Charter
efficiency projects” and so notifies the secretariat. Simlarly, the Genera
Agreenent on Trade in Services (GATS) applies in the services sector only.

2. Admission

26. Admi ssi on cl auses have inmportant inplications for devel opnent. Under
customary international law, a host State has a wi de margin of discretion when
deci di ng on whet her and under what conditions to permt the entry of foreign
investors. Entry controls, restrictions and conditions for entry are sone of
the ways by which host countries give expression to their devel opnent
strategies with respect to FDI. In contrast, the process of globalization is
exerting increasing pressure on host countries to grant market access to
foreign investors on the basis of national treatnent. Over the years, severa
broad approaches have energed and presently coexist in I1As to provide a
degree of flexibility in order to deal wi th devel opnent concerns over the
guestion of adm ssion

27. Traditionally nost I1As have |left the question of entry and
establishnment to be determ ned by the national |aws of the signatory
countries, while commtting signatories to the creation of a favourable

i nvestment climate (UNCTAD, 1999b). This approach is followed in nost BITs,
old as well as recent, such as the BITs signed by France, GCermany,

t he Netherlands, Sweden and the United Kingdom as well as nost BITs signed

bet ween devel opi ng countries (UNCTAD, 1998b). It is also found in many
regi onal agreenents, for exanple the ASEAN Agreement for the Pronotion and
Protection of Investnments (article I11.1), the MERCOSUR Protocol on the

Pronmoti on and Protection of Investnents from Non-nmenber States of MERCOSUR
(article B.1), the Agreenent on the Pronotion, Protection and CGuarantee of

I nvest nents anong Menmber States of the Organization of the Islam c Conference
(article 2), the Treaty Establishing the Common Market for Eastern and

Sout hern Africa (article 101.1), and the Wbrld Bank Cuidelines on the
Treatment of Foreign Direct Investnent (article I1.3).

28. A second approach involves an “opt-out” procedure, which provides for
certain rights of entry and establishnment while stipulating ways by which the
parties can retain nore or |less control over admi ssion in certain activities.
The Bl Ts signed by the United States and Canada do so by extendi ng nationa
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treatment and nost-favoured-nation (MFN) treatnent to the pre-entry phase of
an investnent, subject to country-specific exceptions on industries and
activities included in an annex (box 7). This approach is also foll owed

in the North American Free Trade Agreenent (NAFTA) (chapter XI,

articles 1102-1104 and 1108) and the MERCOSUR Protocol of Col onia on

I nvestment (Intrazone) (article 2.1). The APEC Non-Bi ndi ng I nvest nent
Principles contain “best efforts” conmtnments to admit investnment on the basis
of national and MFN treatnment, but with exceptions as provided for in donestic
| aws and policies. When the Energy Charter Treaty was concluded, it contained
a simlar "best efforts” commtnent, coupled with a commtnment to negotiate
fully-binding pre-national and MFN treatnment rights in a supplenmentary treaty.

Box 7. United States model BIT (article I11), 1994 version

“1l. Wth respect to the establishnent, acquisition, expansion, managenent,
conduct, operation and sale or other disposition of covered investnents, each
Party shall accord treatnment no | ess favorable than it accords, in like
situations, to investnents in its territory of its own nationals or conpanies
(hereinafter 'national treatnent') or to investnents in its territory of

nati onals or conpanies of a third country (hereinafter 'nost favoured nation
treatment'), whichever is nost favorable (hereinafter 'national and nost
favored nation treatnent'). Each Party shall ensure that its State
enterprises, in the provision of their goods and services, accord national and
nost favored nation treatment to covered investnents.

2. (a) A Party may adopt or maintain exceptions to the obligations of
paragraph 1 in the sectors or with respect to the matters specified in the
Annex to this Treaty. In adopting such an exception, a Party may not require
the divestnment, in whole or in part, of covered investnents existing at the
time the exception becones effective.”

BIT between Canada and Trinidad and Tobago (article 11 (3))

“Each Contracting Party shall permt establishment of a new business
enterprise or acquisition of an existing business enterprise or a share of
such enterprise by investors or prospective investors of the other Contracting
Party on a basis no |less favourable than that which, in |like circunstances, it
permts such acquisition of establishnment by: (a) its own investors or
prospective investors; or (b) investors or prospective investors of any third
state.”

29. A third approach invol ves the concept of “progressive |iberalization”
through an opt-in procedure, whereby each contracting party extends nmarket
access conmmtments only to those activities that it specifies in its schedule
to an agreenment. The main exanple is GATS, which provides for such discretion
in article XVI (see section D below). This is reinforced by article XVII
whereby national treatnment extends only to those sectors specified in the
schedul e and is subject to any exceptions taken by the contracting party in
its schedule. This nodality allows each country to negotiate the
liberalization of individual service industries or transactions that it is
ready to open up in pursuance of long-term progressive |iberalization
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Mor eover, article XIX (2) provides that the process of |iberalization wll
take place with due respect for national policy objectives and the |evel of
devel opnent of individual parties both overall and in individual sectors.
Thus, flexibility is foreseen for individual devel oping countries.

3. Performance requirements
30. To encourage the beneficial effects of FDI, countries have often sought
to i npose performance requirenents on foreign investors. Traditionally, [1As
did not explicitly regulate the use of performance requirenents, and nost
existing Il As are characterized by this approach. 1In these cases, host

countries had discretion to use these requirenents in a manner they found
appropriate.

31. Recently the use of such requirenents has been regulated in certain
I1As. These allow nore or less flexibility for host countries to pursue their
devel opnent strategies in this area by foll owi ng vari ous approaches, as
illustrated by the followi ng exanpl es:

(a) Prohibiting certain types of performance requirements: the
Agreenent on Trade-rel ated I nvestnment Measures the (the TRI Ms Agreenent)
prohi bits some requirenents (namely neasures inconsistent with articles I11
and XI of the General Agreenent on Tariffs and Trade (GATT)); but those
mentioned in the illustrative |ist annexed to the Agreenent do not include
transfer-of -technol ogy requirements (which are anong the nost significant for
upgradi ng the technol ogi cal capabilities of host devel opi ng countries) and
export-performance requirenents. Provisions prohibiting various types of
performance requirenents can al so be found in BITs signed by the United States
and Canada and, recently, in sonme Bl Ts between sone devel opi ng countries as
wel | (for exanple, the BIT between El Sal vador and Peru). In a nunber of
cases (BITs signed pursuant to the 1994 United States nodel BIT), the
prohi bition does not extent to perfornmance requirenments required as a
condition for the receipt of an advantage or incentive, thus allow ng
freedom for host countries to inpose performance requirenents in
exchange for incentives (although they may be subject to MFN
obligations). Article 1106 of NAFTA follows a nixed approach since it
prohi bits seven types of mandatory restrictions, four of which it also
prohi bits when they are voluntary conditions linked to incentives;

(b) Discouraging the use of performance requirements: the BITs
between the United States and Zaire (now the Denocratic Republic of the Congo)
and between Mal aysia and the United Arab Emirates require the host country to
use its best efforts to avoid inmposing such requirenents. At the nmultilatera
| evel, the World Bank Cuidelines discourage performance requirenents and ot her
types of discrimnatory operational conditions, and under the APEC Non-Bi ndi ng
I nvest ment Principles the use of these requirenments should be mnimzed. At
the regional level, the Declaration on International Investnment and
Mul tinational Enterprises and rel ated deci sions of the O ganisation for
Econom ¢ Cooperation and Devel opnent (OECD) prescribe the progressive
elimnation of performance requirements that are inconsistent with nationa
treatment and di scourage requirenments linked to incentives;
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(c) Providing for special treatment (temporal derogation) for
developing countries: the TRIMs Agreenent allows a period of grace for
devel opi ng countries in elimnating prohibited requirenments (see al so bel ow).

4. National treatment

32. The standard of national treatnent - which provides that foreign

i nvestors receive in a host country treatnment no | ess favourable than the
treatment given by that country to its national conpanies - is an inportant
principle for foreign investors. However, it may be a cause for concern to
some countries, since such treatnment nmay enable foreign enterprises,
especially large transnational corporations, to conpete in the |ocal econony,
sonetinmes to the detrinent of domestic enterprises. Moreover, host
CGovernments soneti nes have special policies and programres that grant
advantages to donestic enterprises in order to stinulate the devel opnent of a
nati onal industrial base. To address these concerns, host countries have
often sought to qualify or limt the application of national treatnent in a
variety of ways, thus avoiding the potentially detrinental effects on their

| ocal enterprises.

33. Some agreenents which otherw se provi de standards of treatnent for
foreign investors do not grant national treatnment. This is the case in the
ASEAN Agreenent for the Protection and Pronotion of Investnents and the
majority of BITs signed by China.

34. The principle of national treatnment is a relative standard. Oten

nati onal treatnment provisions contain an explicit reference in this respect by
[imting their application to investnents that are "in the same circunstances”
or "in like situations”, thus mtigating sone of the nbost sweeping effects of
the application of the standard. The OECD Deci sion on National Treatnent and
treaties concluded by the United States are exanples of this approach (see the
1994 nodel BIT by the United States, quoted above).

35. Some agreenents exclude fromthe application of the standard any
benefits and advantages given to |l ocal investnments. An exanple of this
approach is the BIT between Denmark and I ndonesia (article 3), which does not
refer to "treatnent” but rather to the "inposition of conditions".

36. A different approach is to excuse one country (or a nunmber of countries)
fromthe obligation to grant national treatnent on account of its economc
situation. This approach is found in Protocol No. 2 of the BIT between

I ndonesi a and Swi tzerl and, which allows derogation from national treatnment of
Swi ss investors "in view of the present stage of devel opnment of the Indonesian
economny".

37. The npst common approach in recent |1 As appears to be to exclude certain
i ndustries or activities fromthe application of national treatnment. This is
the approach followed in NAFTA and United States BITs. |In GATS, nationa
treatment is to be negotiated progressively, in the sane manner as market
access, as included in national schedules. The CECD National Treatnment

i nstrument provides for limted exceptions subject to standstill.



TD/ B/ COM 2/ EM 5/ 2
page 16

38. It should be enphasi zed that the above di scussion of sonme key issues on
I[1As is illustrative only, both in terms of the issues covered and in terns of
t he approaches and exanpl es provided. The intention is nerely to show that
existing Il As provide for a variety of approaches to introduce a certain
flexibility into key provisions of IlAs.

C. Implementation

39. The nodalities of inplenmentation of an 1A are quite inportant with
respect to the devel opnment effects that such agreements are intended to serve.
| mpl emrent ati on nmechani sns may depend on the particul ar characteristics of an
agreenent, including whether they are stand-al one agreements (li ke BITs) or
parts of a |arger body of commitnents. An inportant question here is how an

i npl enment ati on process can be structured so as to pronote devel opnent
objectives. In addition, in order to ensure that inplementation is as
effective as possible, it nmay be necessary to put in place specia
arrangenents for technical and financial assistance.

1. Exceptions and derogations

40. One way to provide for flexibility in the inplenentation of an agreenent
in the interest of developnent is to allow for exceptions or derogations from
the obligations of the agreement. Exceptions and derogations in Il As nmay be
divided into two broad categories for the purposes of this report:

(a) Excepti ons and derogations that are open to all contracting
parties regardless of their |evel of developnment. These can be divided into
three types:

(i) General exceptions based on public health, order and norals,
and national security. Such exceptions are present in
virtually all investment agreenents, but they are not
necessarily related to devel opnent;

(ii) Subject-specific exceptions, which exenpt specific issues
fromthe application of specific provisions. For exanple,
nati onal treatnment and MFN cl auses nmay contain exceptions in
relation to intellectual property, benefits arising from
menbership in a regional econom c integration schene,
taxation provisions, or temporary macroeconom ¢ saf eguards;

(iii) Country-specific exceptions allow a contracting party to
reserve, for exanple, the right to distinguish between
domestic and foreign investors for reasons of nationa
econonm ¢ and soci al policy;

(b) Tenporal (phasing) provisions specially ainmed at permtting
derogations fromlIlAs disciplines for a specified transitional period. Such
provisions aimat allowing a period of grace for devel oping countries to adapt
their policies and laws to the standards required of themin an agreenent.
They represent an acknow edgenent that devel oping countries nay not always be
in a position to act in the sane manner as devel oped countries, given their
weaker economic and conpetitive situation (box 8).
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Box 8. Article 4 of the TRIMs Agreement

“A devel opi ng country Menber shall be free to deviate tenporarily fromthe
provi sions of Article 2 to the extent and in such a manner as Article XVIII of
GATT 1994, the Understandi ng on the Bal ance-of - Paynments Provi sions of GATT
1994, and the Declaration on Trade Measures Taken for Bal ance-of - Paynent s

Pur poses adopted on 28 November 1979 (BISD 26S/205-209) pernit the Menmber to
deviate fromthe provisions of Articles Il and XI of GATT 1994."

Article 5 of the TRIMs Agreement

“1. Members, within 90 days of the date of entry into force of the WO
Agreenent, shall notify the Council for Trade in Goods of all TRIMs they are
applying that are not in conformty with the provisions of this Agreement.
Such TRI Ms of general or specific application shall be notified, along with
their principal features.

2. Each Menber shall elimnate all TRIMs which are notified under
paragraph 1 within two years of the date of entry into force of the WO
Agreenment in the case of a devel oped country Menber, within five years in the
case of a devel oping country Menber, and within seven years in the case of a
| east - devel oped country Menber.

3. On request, the Council for Trade in Goods may extend the transition
period for the elimnation of TRIMs notified under paragraph 1 for a

devel opi ng country Member, including a | east-devel oped country Menmber, which
denonstrates particular difficulties in inplenmenting the provisions of this
Agreenment. |In considering such a request, the Council for Trade in Goods
shall take into account the individual devel oprment, financial and trade needs
of the Menber in question

4, During the transition period, a Menber shall not nodify the ternms of any
TRIM which it notifies under paragraph 1 fromthose prevailing at the date of
entry into force of the WO Agreenent so as to increase the degree of

i nconsistency with the provisions of Article 2. TRIM introduced |ess than
180 days before the date of entry into force of the WO Agreenent shall not
benefit fromthe transitional arrangements provided in paragraph 2.

5. Not wi t hst andi ng the provisions of Article 2, a Menber, in order not to
di sadvant age establi shed enterprises which are subject to a TRIMnotified
under paragraph 1, may apply during the transition period the same TRRMto a
new i nvestnent (i) where the products of such investnent are |ike products to
those of the established enterprises, and (ii) where necessary to avoid
distorting the conditions of conpetition between the new investment and the
established enterprises. Any TRIMso applied to a new i nvestnent shall be
notified to the Council for Trade in Goods. The terms of such a TRIM shall be
equivalent in their conpetitive effect to those applicable to the established
enterprises, and it shall be term nated at the sane tine.”
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Article 65 of the TRIPS Agreement

“1. Subj ect to the provisions of paragraphs 2, 3 and 4, no Menber shall be
obliged to apply the provisions of this Agreenent before the expiry of a
general period of one year followi ng the date of entry into force of the WIO
Agr eenent .

2. A devel oping country Menber is entitled to delay for a further period of
four years the date of application, as defined in paragraph 1, of the
provisions of this Agreement other than Articles 3, 4 and 5.

3. Any ot her Menber which is in the process of transformation froma
centrally-planned into a market, free-enterprise econony and which is
undertaking structural reformof its intellectual property system and facing
speci al problens in the preparation and inplenmentation of intellectua
property |l aws and regul ations, may al so benefit froma period of delay as
foreseen in paragraph 2.

4, To the extent that a devel opi ng country Menber is obliged by this
Agreenent to extend product patent protection to areas of technol ogy not so
protectable in its territory on the general date of application of this
Agreenent for that Menber, as defined in paragraph 2, it may delay the
application of the provisions on product patents of Section 5 of Part Il to
such areas of technol ogy for an additional period of five years.

5. A Menber availing itself of a transitional period under paragraphs 1, 2,
3 or 4 shall ensure that any changes in its |laws, regulations and practice
made during that period do not result in a |lesser degree of consistency with

t he provisions of this Agreenment.”

2. Promotional measures, including technical and financial
cooperation
41. Provi sions that spell out devel opnment-oriented neasures and policies

that parties to an agreenent can take to further enhance devel opnent-friendly
effects of Il As. One approach is to prompte investnent and technol ogy fl ows
to devel opi ng countries through appropriate home country measures. The

1989 Lomeé Convention, for exanple, contains a nunber of provisions

concerning investnent pronotion and investnment financing which are neant to
encour age private investnment flows fromthe European Union to ACP States; the
Convention al so addresses nmeasures that home countries should take at the
national |evel (box 9). Simlarly, inplenmentation my benefit fromthe

conpl eti on of other tasks, such as the conclusion of agreenents relating to
speci fic projects.




TD/ B/ COM 2/ EM 5/ 2
page 19

Box 9. Article 259 of the Fourth ACP-EEC Convention of Lomé

“In order to encourage private investnent flows and the devel opnent of
enterprises, the ACP States and the Community, in cooperation wth other
i nterested bodies, shall within the framework of the Convention

(a) support efforts ained at pronmoting European private investnent in
the ACP States by organi zi ng di scussi ons between any interested ACP State and
potential investors on the |egal and financial framework that ACP States m ght
offer to investors;

(b) encourage the flow of information on investnent opportunities by
organi zi ng i nvestnent pronotion nmeetings, providing periodic informtion on
exi sting financial or other specialized institutions, their facilities and
condi tions and encouragi ng the establishment of focal points for such
meet i ngs;

(c) encourage the dissem nation of information on the nature and
avail ability of investnent guarantees and insurance mechanisnms to facilitate
i nvestment in ACP States;

(d) provi de assistance to small and nedi um sized enterprises in ACP
States in designing and obtaining equity and | oan financing on optimal terns
and conditions;

(e) expl ore ways and means of overcom ng or reducing the host-country
risk for individual investnment projects which could contribute to economc
pr ogress;

() provi de assistance to ACP States in

(i) creating or strengthening the ACP States' capacity to
i nprove the quality of feasibility studies and the
preparation of projects in order that appropriate econom c
and financial conclusions mght be drawn;

(ii) produci ng i ntegrated project management nechani sns covering
the entire project devel opment cycle within the framework of
t he devel opment programme of the State.”

42. The TRI PS Agreenent, too, provides an exanple in this respect

(UNCTAD, 1996c¢). It calls upon devel oped contracting parties to provide
incentives to their enterprises and institutions for the purpose of promoting
and encouragi ng technol ogy transfer to the | east devel oped countries in order
to enable themto create a sound and vi abl e technol ogi cal base (article 67).
In order to facilitate inplenentation, it goes even further in detailing
techni cal cooperation (box 10).
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Box 10. Article 67 of the TRIPS Agreement

“In order to facilitate the inplenentation of this Agreenent, devel oped
country Menbers shall provide, on request and on nutually agreed terns and
conditions, technical and financial cooperation in favour of devel oping and

| east devel oped country Menbers. Such cooperation shall include assistance in
the preparation of laws and regul ati ons on the protection and enforcenent of
intellectual property rights as well as on the prevention of their abuse, and
shal | include support regarding the establishment or reinforcement of donestic
of fices and agencies relevant to these matters, including the training of
personnel .”

43. Sone BI Ts describe specific actions that one or the other contracting
party should take to pronmote investnment. An exanple of this approach is
article 2 of the BIT between Mal aysia and the United Arab Emirates (box 11).
A different approach is that found in article 2 (3) of the BIT between the
Bel gi um Luxenmbour g Econoni ¢ Union and Cameroon (box 12). This provision
acknowl edges the asymretrical nature of the relationship between a

capi tal -exporting devel oped country and a devel oping country, for it does not
i npose a simlar obligation on Cameroon to pronote investnent in the

Bel gi um Luxenmbourg Econom ¢ Uni on

Box 11. BIT between Malaysia and the United Arab Emirates
(article 2)

“(6) The Contracting Parties shall periodically consult between thensel ves
concerning investment opportunities within the territory of each other in
various sectors of the econony to determ ne where investments form one
Contracting State into the other may be nost beneficial in the interest of
both Contracting States.

(7) To attain the objectives of the Agreenent, the Contracting States shal
encourage and facilitate the formati on and establishnment of appropriate joint
| egal entities between the investors of the Contracting States to establish,
devel op and execute investnent projects in different econom c sectors in
accordance with the | aws and regul ati ons of the host State.”

BIT between the Belgium-Luxembourg Economic Union and Cameroon
(article 2 (3))

“Awar e of the inportance of investnments in the pronotion of its policy of
cooperation for devel opment, the Bel gi um Luxenbourg Econoni ¢ Uni on shal

strive to adopt neasures capable of spurring its comercial operations to join
in the devel opnment efforts of the United Republic of Caneroon in accordance
with its priorities.”
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D. Overall structure

44, The types of provisions in Il As discussed so far are significant because
they can give an agreenent the flexibility necessary for enhancing its
positive effects on development. Utimately, however, the devel opnent
orientation needs to be reflected in the very structure of an agreenent. That
structure is inportant because it reflects, and thereby determ nes, the
overall design of the relationships between the parties. Internationa
agreenents are generally based on reciprocity and |legal symretry, that is, the
rights and obligations of the parties are generally the same, or “mrror

i mages” of each other. VWhere the parties are at different |evels of

devel opnent, however, formal symretry can obscure an underlying economc
asymmetry. International practice in the past half-century has sought to take
account of that asymetry by devel opi ng a nunber of ways in which differences
in the | evel of devel opment ampong parties may be taken into account in the
operation of an agreement. This can be done through particul ar provisions of
the ki nds di scussed above; it can also be reflected in the very structure of
an agreenent.

45, The extent to which such structural flexibility is found in

i nternational agreements varies widely. As far as Il As are concerned, BITs do
not appear to make a structural distinction between the rights and obligations
applicable to devel oped and devel opi ng contracting parties. Their actua

provi sions do, however, sonetinmes offer, as noted earlier, varying degrees of
flexibility for devel opment. Moreover, sonme of their provisions are neant to
apply only to rel ati onshi ps between devel oped and devel opi ng countries. An

i nstance of this is the provisions found in BITs concerni ng subrogation by the
home country to clainms for paynents nade on the basis of the issuance of

i nvest ment guarantees, which are normally available only for investnment in
devel opi ng countri es.

46. On the other hand, the Convention Establishing the Miultilatera

I nvest nent Cuar antee Agency (M GA) is based on a distinction between devel oped
and devel oping countries. Mre specifically, M GA can cover investnents made
in the territory of devel opi ng menmber countries only (listed in schedule A of
the Convention). 7/ The Convention is exceptional anmpong Il As in that such
agreenents do not generally distinguish, in their structure, between devel oped
and devel opi ng countries. Another inportant exception in this respect is the
Lonme Convention mentioned above. This Convention includes: in part one the
general provisions and principles for EEC-ACP cooperation; in part two, the
areas of cooperation are presented; in part three, the instruments of
cooperation are listed; and part four deals with the institutions for EEC-ACP
cooperation that the Convention establishes. O particular note is title IV
of part three, which distinguishes further anong the devel opi ng contracting
States, with provisions on the | east devel oped, |andl ocked and island ACP

St at es.

47. Anot her basic approach to provide for flexibility involves the use of
“positive” and “negative” lists. The former |ist those sectors or neasures in
respect of which obligations are to be fulfilled; the latter |ist sectors or
measures to which obligations do not apply. An exanple of a positive list can
be found in GATS, where no party is conpelled to permt market access or

nati onal treatnment but has the right, under articles XVI and XVII, to list in
its schedule those service sectors in which it is willing to make such
commtrents (box 12). This approach reflects the fact that the comm tnents
are negotiated on the basis of reciprocity, which can be provided in other
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service nmodes of supply or in access for trade in goods. By following this
approach, GATS encourages the increased participation of devel oping countries
in trade in services by facilitating their efforts to liberalize their service
i ndustries as they are able to obtain reciprocal comritnents in other areas of
negoti ati ons. An exanple of a negative list can be found i n NAFTA, where
parties accept a set of principles and then negotiate sectoral exceptions.
This approach may result in a long |ist of reservations subnmtted by the
parties. Under this approach new activities are automatically covered by an
agreenent unless explicit action is taken to exclude them It should be noted
that these approaches are not mutually exclusive. An agreenment could contain
bot h approaches; GATS, for exanple, also has a negative listing for
limtati ons on market access and national treatnment with respect to those
sectors and subsectors included in the schedul e.

Box 12. Article XVI of the GATS

“1. Wth respect to market access through the nodes of supply identified in
Article I, each Member shall accord services and service suppliers of any

ot her Menber treatnent no | ess favourable than that provided for under the
terms, limtations and conditions agreed and specified in its Schedul e.

2. In sectors where market-access comm tments are undertaken, the neasures

whi ch a Menmber shall not maintain or adopt either on the basis of a regiona
subdi vi sion or on the basis of its entire territory, unless otherw se
specified in its Schedule, are defined as:

(a) limtations on the nunber of service suppliers whether in the form
of nunerical quotas, mnonopolies, exclusive service suppliers or the
requi renents of an econom c needs test;

(b) limtations on the total value of service transactions or assets
in the formof nunerical quotas or the requirenent of an econom c needs test;

(c) [imtations on the total nunmber of service operations or on the
total quantity of service output expressed in terms of designated numerica
units in the formof quotas or the requirement of an economnm c needs test;

(d) l[imtations on the total number of natural persons that may be
enployed in a particular service sector or that a service supplier may enpl oy
and who are necessary for, and directly related to, the supply of a specific
service in the formof nunerical quotas or the requirenent of an econom c
needs test;

(e) measures which restrict or require specific types of legal entity
or joint venture through which a service supplier may supply a service; and

(f) [imtations on the participation of foreign capital in terns of
maxi mum percentage limt on foreign share holding or the total value of
i ndi vi dual or aggregate foreign investnent.”

48. It is generally recognized that the positive |ist approach offers the
possibility for trade-offs and facilitates the achi evement of reciproca
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benefits. It provides devel oping countries with considerable flexibility; for
exanpl e, GATS does not prohibit performance requirenents, and the TRI Ms
Agreenment does not apply to services.

CONCLUSIONS

49. I1As, whether bilateral, regional or nultilateral, by their very nature
i npose certain disciplines and commtnents which affect the ability of
Governments to pursue their policies. Were both devel opi ng and devel oped
countries are involved in an agreement, the formal symetry of the parties is
combined with an asymretry in their underlying econom c conditions. As a
result, a certain degree of flexibility is required, particularly by

devel opi ng countries, to take into account this econom c asymretry and permt
themto benefit fully froman agreenent. This report has exam ned the various
ways in which existing Il As provide for such flexibility, w thout, however,
evaluating their relative inportance and effectiveness.

50. The sane problemis, of course, also famliar frominternationa

econom c agreenents in other areas. For instance, trade agreenents within the
Worl d Trade Organi zation (WO) provide for special and differential treatnent,
whi ch can take the formof allow ng devel opi ng countries not to conply with
certain disciplines foreseen in an agreement for a period of time, taking

into account the special needs of the devel oping countries concerned (see,

e.g. box 13). Another interesting exanple is the recent United Nations
Framewor k Convention on Climate Change and its Kyoto Protocol (box 14). The
rel evance of such agreements to Il As is a subject that deserves further
attention.

Box 13. Article 15 of the Agreement on Agriculture

“Special and Differential Treatment

1. In keeping with the recognition that differential and nore favourable
treatment for devel oping country Menbers is an integral part of the
negoti ati on, special and differential treatnment in respect of comm tnents
shall be provided as set out in the relevant provisions of this Agreenent and
enbodi ed in the Schedul es of concessions and comm tnents.

2. Devel opi ng country Menbers shall have the flexibility to inplenent
reduction commtnments over a period of up to 10 years. Least-devel oped
country Menbers shall not be required to undertake reduction comm tments.”

Article 10 of the Agreement on the Application of Sanitary
and Phytosanitary Measures

“Special and Differential Treatment

1. In the preparation and application of sanitary or phytosanitary
nmeasures, Menbers shall take account of the special needs of devel oping
country Menbers, and in particular of the |east-devel oped country Menbers.

2. Where the appropriate |level of sanitary or phytosanitary protection
all ows scope for the phased introduction of new sanitary or phytosanitary
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measures, |longer tine-frames for conpliance shoul d be accorded on products of
i nterest to devel oping country Members so as to nmmintain opportunities for
their exports.

3. Wth a viewto ensuring that devel oping country Menbers are able to
conply with the provisions of this Agreenment, the Conmittee is enabled to
grant to such countries, upon request, specified, tinme-limted exceptions in
whole or in part fromobligations under this Agreenent, taking into account
their financial, trade and devel opnent needs.

4, Menbers shoul d encourage and facilitate the active participation of
devel opi ng country Members in the relevant international organizations.”

Box 14. “Flexibility mechanisms” for developing countries
in the United Nations Framework Convention on
Climate Change and its Kyoto Protocol

Objectives

Article 2 of the United Nations Framework Convention on Cimte Change states
that the objective of the agreenent is “to achieve ... stabilization of
greenhouse gas concentrations in the atnosphere at a | evel that would prevent
danger ous ant hropogenic interference with the climate systeni and “to enabl e
econoni ¢ devel opnent to proceed in a sustainable manner”

Preamble and principles
Three key principles can be di scerned:

(1) Conmon but differentiated responsibilities: parties to the Framework
Convention have a common responsibility to protect the climte for present and
future generations. Different countries, at different |evels of economnic
devel opnent, are expected to fulfil their comon responsibilities in different
ways. Devel oping countries’ em ssions are expected to grow, albeit |ess
rapidly than they woul d without the Framework Convention

(2) Devel opi ng countries, particularly lowlying island and coastal States,
States with sem -arid areas, areas subject to floods, drought or
desertification, or fragile nountain ecosystens are especially vulnerable to
t he adverse effects of clinmate change and deserve special consideration

(3) The parties should pronote sustai nabl e devel opnent, and neasures to
avert climte change shoul d be appropriate for the specific conditions of each
party and should be integrated into national devel opnent progranmes.

Substantive provisions

The principles identified in the preanble and principles section of the
Framewor k Convention are given full expression in its substantive provisions
and those of its Kyoto Protocol. Sonme of these provisions remain to be fully




TD/ B/ COM 2/ EM 5/ 2
page 25

negoti ated, but are likely to contain flexible approaches.

Differentiated emission limitation and reduction commitments

The Framewor k Convention contains two categories of emssion limtation or
reduction commtnments, the general commitnents contained in article 4.1
whereby all parties nmust adopt neasures to mitigate climte change and the
specific commtments contained in article 4.2 (a) and (b), whereby the
devel oped countries nust aimto return their em ssions to 1990 | evels by 2000.
The Kyoto Protocol goes further. It obligates Annex | Parties (devel oped
countries) only to reduce their em ssions by a specified amount during the
peri od 2008-2012. Unlike the commitnents in article 4.2 (a) and (b) these
obligations are considered legally binding on Annex | Parties. Devel oping
countries may choose, but are not required, to adopt simlar commtnents.
Argentina and Kazakhstan indicated at the recent Conference of the Parties
hel d in Buenos Aires in Novenber 1998 that they will undertake voluntary
conmi t ment s.

Financial assistance and technology transfer

A financial mechani sm has been established to provide financial assistance to
devel oping countries in neeting their obligations under the Framework
Convention and Kyoto Protocol. The operating entity of the financia

mechani smis the d obal Environment Facility, which, under article 4.3 of the
Convention, will pay the agreed full costs of devel oping country reporting
requirenents. It also pays the agreed full increnmental cost of measures in
devel opi ng countries to reduce em ssions and or in other ways further the

obj ectives of the Convention. The parties are still discussing the nodalities
for inplenenting the provisions of the Convention relating to the devel opnent
and transfer of technol ogies.

Compliance and adaptation

In furtherance of principle 2, neasures have been adopted to assist devel oping
countries adapt to climte change. The G obal Environment Facility funds
studies to determ ne vulnerability and adaptati on needs, and recently has been
assigned the task of hel pi ng devel oping countries. The Cl ean Devel opnment
Mechani smto be established under the Kyoto Protocol, discussed bel ow, nust
apply a portion of its proceeds to neet the adaptation requirenments of
devel opi ng countri es.
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The Clean Development Mechanism and sustainable development

The Kyoto Protocol establishes a Cl ean Devel opnment Mechani sm (CDM to assi st
devel oped countries in meeting their em ssions reduction conm tnments and

devel opi ng countries in achieving sustai nabl e devel opnent. Through the CDM
devel oped countries - or private conpanies in them- pay for projects in
devel opi ng countries that will reduce em ssions. The devel oped country

i nvestor gets some or all of the credit for the reductions, which it can apply
against its own em ssions or sell to another party. The project must enhance
sust ai nabl e devel opnent in the host devel oping country. The parties are stil
di scussing the CDM and the nodalities for its operation

Not es

1/ I n paragraph 89 (b) of “A Partnership for G owmh and Devel opment”
(TD/ 378/ Rev. 1), UNCTAD was called upon to identify and anal yse the
“inplications for devel opnent of issues relevant to a possible nmultilatera
framewor k on investnent, beginning with an exam nation and review of existing
agreenents, taking into account the interests of devel oping countries and
bearing in m nd the work undertaken by other organizations”.

2/ For a collection of I1As, see UNCTAD (1996a), in which, unless
ot herwi se noted, the regional and nultilateral agreements and nodel bilatera
i nvestment treaties cited in this report are contained. Devel opnents
regarding Il As since the publication of the Compendium are reviewed in the
annual World Investment Report series (UNCTAD, 1996b, 1997, 1998a).

3/ It should be noted that devel oped countries also often seek
flexibility in IIAs, for their own reasons.

4/ This may create a tension between the universal scope and
application of such agreements, on the one hand, and the extent to which
measures and policies specifically relating to the devel opnent of the
devel opi ng countries are possible under their provisions on the other hand.

5/ For the purposes of this report, legally binding agreements as
wel | as guidelines are included in the analysis. It should be noted that the
| egal nature of an agreenent can itself be an indicator of flexibility.

6/ Unl ess otherwi se stated, the texts of all BITs nmentioned in this
report can be found in International Centre for Settlement of I|nvestnent
Di sputes (1972-).

7/ More broadly, in agreenments concerni ng devel opnment cooperation -
i ntended to hel p devel oping countries in their devel opment efforts - the
di stinction between devel oped and devel opi ng contracting parties is often an
essential part of their structure, reflecting their objectives. A clear
illustration is the case of the International Devel opment Association (IDA),
the Worl d Bank affiliate which provides devel opnent credits to devel opi ng
countries on particularly favourable terms. Menbers of the IDA are classed in
two main groups, Part | countries, which are donors of aid, and Part |
countries, nost of which are aid recipients.
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