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SUMVARY AND CONCLUSI ONS

1. The benefits of conpetition nay be assessed on the basis of data
relating to the effects of collusion or concentration and, conversely, the
effects of RBP controls or of deregulation upon productivity, prices, profit
mar gi ns, the persistence of profits, the flexibility or adjustment speed of
prices or profits, incentives for technol ogical innovation, consumer and
producer welfare, econonic growh and conpetitiveness in international trade.
* Sonme of the effects of conpetition are not easily measurable, since there
are shortages of data and much of the evidence is inconclusive, amnbiguous or
over-aggregated. There are also sonetines trade-offs to some extent between
competition, static efficiency, and dynamc efficiency. But the data

avail able still broadly confirmthe benefits of conpetition. There is also a
shortage of data as to the effects of RBP control and conpetition advocacy
efforts. * But there is still evidence that the application of RBP controls

has had an inpact, both in individual cases and by having a deterrent effect,
hel ping to create a clinmate favourable for conpetition. To maintain such a
climte, however, continuing efforts have to be made to enhance the

ef fectiveness of enforcenent. Also, deregul ati on has been nore effective
when backed up by RBP controls.

2. The evidence available is mainly about the experiences of devel oped
countries, but it still indicates that there would be substantial benefits to
be obtained from strengthening the application of conpetition |aw and policy
principles in devel oping and | east devel oped countries and countries in
transition in terms of greater production, allocative and dynanmic efficiency,
wel fare and growth. Mreover, since the benefits of conpetition have been
estimated mainly for countries which already have relatively open econoni es
and conpetition policies, it is likely that other countries nm ght have
relatively more to gain from adopting and enforcing conpetition policies; by
the sanme token, however, they m ght have relatively nore adjustment |osses.
The content and application of conpetition | aw and policy, and its
relationship with industrial and trade policies, have varied anmong different
countries at different times, as countries have sought with m xed success to
pronote the technol ogi cal capacity and international conpetitiveness of their
i ndustries, conpensate for the effects of market failures or ease structura
adjustment. Infant industry policies have been successful in sonme instances,
but there have al so been nany failures. In the long run, full conpetition
has been essential for the conpetitiveness of firms and industries. There
has now been w despread adoption of reforms pronpting conpetition in
devel opi ng countries and countries in transition. |In recent years, there has
been substantial convergence in the conpetition policies followed by

di fferent countries, although there remain substantial differences anmong

t hem

3. There are still many regulatory restrictions on conpetition in
devel opi ng countries and countries in transition; noreover, private restraints
have soneti mes replaced, or may replace, governmental restraints. The issue
now for these countries would be to determine the optimal path to follow in
order to continue conpetition-pronoting reforns. Appropriate policies to
followin this area nmight be worked out on a case-by-case basis in the |ight
of the evolving circunstances of individual countries, taking into account the
experiences of other countries and the market inmperfections prevalent in
devel opi ng countries and countries in transition, as well as their genera
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busi ness environment. But it would be useful to establish sone clear
paraneters relating to the objectives of conpetition |laws and policies
(particularly the relative weights to be assigned to efficiency, consuner

wel fare and ot her objectives), and the decision-nmaking procedures to be

foll owed. Conpetition authorities could make a key contribution in the
formul ati on and i npl ementati on of econonmic policies by (a) expressing their
views relating to policies or neasures that restrict conpetition, and advising
on how |l egiti mate econoni c goal s night be attained through |ess
competition-restricting nmeasures; and (b) combining effective enforcenent
against RBPs with an economically realistic approach to cooperation and
concentration and a dynam c assessnment of markets. |In the context of

devel oping countries, flexibility in applying conmpetition | aw and policy may
be particularly necessary in order not to inpede efficiency, gromh or

devel opment goals (as provided for in the Set of Principles and Rules), and
coherence woul d need to be ensured between conpetition policy and other
policies aimed at pronoting devel oprment.

4. Difficulties have been experienced with the availability or collection
of information for RBP control purposes in devel oping countries and countries
in transition. Conpetition authorities would therefore need adequate powers
and procedures relating to information collection and exchange, in

col | aboration as appropriate with other governmental authorities and (in cases
with international aspects) with conpetition authorities overseas. Moreover,
gi ven the shortages of data relating to the effects of application of
competition I aw and policy by conpetition authorities, it night also be usefu
to strengthen information exchange anmong conpetition authorities regarding
experiences in this respect. This mght pronpte convergence anong conpetition
policies and support national and international efforts to pronote
competition, efficiency and consunmer welfare.

5. In the Iight of the above, possible action by States could include:

(a) Strengt hened enphasis on the protection and promoti on of
competition as a key goal of econom c policies of devel oping countries, |east
devel oped countries and countries in transition, while leaving roomfor its
flexible application to take into account the specific characteristics of
i ndi vi dual countries;

(b) Further efforts by conpetition authorities to gather data relating
to the effects of RBP enforcenment and conpetition advocacy;

(c) Consul tations within UNCTAD on powers and procedures of
competition authorities relating to collection and exchange of information
rel evant to RBP control;

(d) Conti nuing informati on exchanges wit hin UNCTAD on:
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(i)

(i)

(iii)

Sources and procedures utilized by conpetition authorities
to gather and organize information, on both an episodic and
a systematic basis, including in dealing with cases having
i nternational aspects;

In the Iight of the econom c analysis applied in specific
cases, the nodalities of intervention utilized by
competition authorities (RBP control and/or advocacy), the
procedures followed, and any difficulties experienced;

Ef fects of the intervention upon consumer welfare or firm
i ndustry or national econom c performance.
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| NTRODUCT| ON

6. The Third United Nations Conference to Review All Aspects of the Set of
Mul tilaterally Agreed Equitable Principles and Rules for the Control of
Restrictive Business Practices requested the UNCTAD secretariat to prepare
draft outline of a possible study on enpirical evidence of the benefits

(i ncluding benefits for consuners) to be gained by devel opi ng and | east
devel oped countries and countries in transition from applying conpetition | aw
and policy principles to econom c devel opnent in order to attain greater
efficiency in international trade and devel opment”. ! A draft outline of the
study 2 was accordingly presented to the Expert Meeting on Conpetition Law and
Policy (13-15 November 1996), which recomrended that the UNCTAD secretariat be
requested to prepare the study for consideration at the next nmeeting, on the
basis of comments made at that neeting and the comments to be received by 31
January 1997. ® The agreed recommendati ons of the Expert Meeting were
endorsed by the Conmission on Investnment, Technol ogy and Rel ated Fi nanci a

I ssues at its first session (18-22 Novenber 1996 and 7 February 1997).* The

* study * prepared in line with these requests® was presented to the Expert
Meeting on Competition Law and Policy (24-26 Novenmber 1997) which, inits
agreed concl usions, requested the UNCTAD secretariat to prepare for

consi deration by the forthcom ng neeting of the Intergovernmental G oup of
Experts on Competition Law and Policy a revised version of the study, taking
into account comments made at the Expert Meeting and witten information
received by 31 January 1998. ® The revised study has accordingly been

prepared in the light of oral and witten coments received, ” and the
opportunity has been taken to up-date the study with some newl y obtained data.

a

7. For the purposes of this study, the term “conpetition” refers to the
process of rivalry among firnms and to market structures conducive to such
rivalry (or potential rivalry), while the term “conpetition policy” refers to
policy aimed at preserving and pronmoting conpetition, both by enforcing
competition | aw against restrictive business practices (RBPs) by firns and by
i nfluencing the design or inplenentation of other governmental policies or
nmeasures affecting conpetition. The present study reviews enpirical evidence
of the benefits of competition for efficiency, welfare, internationa
competitiveness and growmth. No attenpt is nade to exam ne the effectiveness
of conpetition policy in attaining other goals which are vested in it in sone
countries or regions, such as market integration, pronoting nmarket
opportunities for small and medi um sized enterprises (SMEs), ensuring freedom
of econom c action, the deconcentration of econonmic power or the pronotion of
a pluralistic econonmy and society.

8. Chapter | briefly describes the theory and provides enpirical evidence
for the benefits of conpetition in terms of static and dynam c efficiency and
consurmer wel fare and some trade-offs which may arise. Mich of the evidence
reviewed relates to the effects of greater conpetition arising from

deregul ation and liberalization, since economc regulation is one main form of
restraint on market entry. Chapter Il reviews evidence relating to the
broader effects of conpetition on welfare, growh and trade conpetitiveness,
considering in this context some effects of direct governmental intervention
and deregul ation on welfare, economic growth and efficiency in internationa
trade. Chapter Ill sets out evidence relating to the beneficial effects of
RBP control and conpetition advocacy by conpetition authorities.
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Chapter |
COVPETI TI ON AND EFFI ClI ENCY
A. Static efficiency
9. Competition allows markets to reward good performance and sanction poor
performance by producers. It thus encourages entrepreneurial activity, market

entry by new firns, and greater efficiency on the part of enterprises; this

| eads to greater productivity of capital and |abour, reduces costs of
production, and inproves the conpetitiveness of enterprises (although some
producers may | ose out in the process of conpetition and may have to exit from
the market). Conpetition also ensures that cost savings are passed on to
consunmers (conpetition |leads to cheaper prices overall, although prices may
sonetimes increase in sone markets as resources are reallocated to production
in other markets); and consuners benefit as well from greater product

quantity, quality and variety. For this purpose, consumers include business
users of internmediate inputs, whose product quality and cost structure are

i nproved by conpetition anong their suppliers and Governnents undert aki ng
public procurenent. |In econonic ternms, the two main types of efficiency
pronoted by conpetition are “static efficiency” (optimumutilization of

exi sting resources at |east cost) and dynamic efficiency (optimal introduction
of new products, nmore efficient production processes and superior

organi zational structures over tine). Static efficiency may be subdivi ded

into “production efficiency”, i.e. technical and non-technical operating
efficiencies, together with transaction cost and X-efficiency® savings; and
“al l ocative efficiency”, i.e. the allocation of products through the price

systemin the opti mum manner required to satisfy consunmer demand (which will
occur where the output of each product is at the |level where the margi nal cost
of producing extra units equals their price). Msallocation of resources

| eads to a “deadwei ght | 0ss” not recovered by either producers or consuners.
Perfect conpetition may sonetinmes lead to inefficiency, and sone market power
is inevitably present in nany situations; conpetition policies therefore aim
at achi eving as nuch “workable conpetition” as is realistic and seek ways in
whi ch market power can be made conpatible with active conpetitive behavi our
But the difficulty in practice is to identify what is workable, i.e. how nuch
competition is necessary for its beneficial effects to occur, whether actua
or potential market entry or technol ogi cal change would prevail over entry
barriers and erode market power, and whether any countervailing efficiency
gains are likely to arise.

10. Some of the effects of conmpetition are not easily neasurable, or there
may be little available enpirical evidence thereon, while sonme evidence nmay be
i nconcl usi ve or anbi guous; or it may be difficult to isolate the effects of
nore conpetition from other savings arising fromderegul ation. Despite these
difficulties, there is evidence relating to the beneficial effects of
competition upon static efficiency, and sonme difficulties and trade-offs which
may be involved in this respect. Limtations of the studies providing data
relating to the effects of concentration are that they do not exam ne true
“markets” in the conpetition policy sense (taking into account product
substitutability or the size of geographic markets, ° and often do not fully
reflect conpetition frominports or the effects of collusion, of the way

mar ket structures change as firns conpete, or of potential market entry;
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rat her, they take concentration (usually “seller concentration” of the
producers in a country) within aggregate industry classifications ¥ usually
at the 3- or 4-digit level) during given periods of tine as proxies for true
mar ket power. Yet, as discussed bel ow, market concentration does not
necessarily equate with lack of competition, particularly if barriers to entry
are |l ow, conpetition is a process which is not necessarily related to the
nunber of conpetitors; and any efficiency gains obtained from concentration
may be pro-competitive where they result in stronger competition. There are
al so statistical problenms in respect of sonme of the data cited, arising from
such factors as: over-aggregation of industries, products, market shares,
prices, or profits; the difficulties of interpreting the statistica

signi ficance or econom c inportance of explanatory variables in econonic
nodel s; or the difficulties of distinguishing between the effects of

di fferences in efficiency and of restraints upon conpetition, or of
price-raising and cost-reducing |inkages. However, the data available * are
still useful * in terms of providing a broad picture. Little attenpt is nade
bel ow to discuss inefficiency arising fromactivities associated with market
power (such as rent-seeking activity in order to obtain or maintain regulatory
protection, or non-price conpetition through excessive advertising, product
differentiation or service quality), since it is difficult to quantify | osses
incurred * thereby, and since non-price conpetition is often beneficial for
consuner wel fare.

11. In the Netherlands, it has been cal cul ated that the average annua
consunmer |loss arising fromcollusive practices or restrictive regul ations

in several service sectors ampunts to 4,330-5,430 mllion guilders

(around $2.1-2.7 billion). *®* Data relating to the United States show that a
bi d-rigging conspiracy for the sale of frozen seafood which was eventually
prosecuted had an average mark-up over the conpetitive price over a one-year
peri od of 23 per cent, ' and the breakdown of price-fixing conspiracies in
sonme industries has led to steep declines in manufacturing costs.? An

exam nation of the effects of a sanple of 30 auctions affected by a carte
anong bidders in auction markets for real estate in Washington D.C. found that
the real estate sellers had received prices which were 32 per cent | ower
overall than the prices which the cartel nenbers |ater agreed upon in
“knockout auctions” anpng thenselves ¥ It is true that cartels * are
sonmetimes used in sonme countries or regions tofacilitate adjustment, but

vi gorous conpetition may sonetimes be as or nore effective in forcing
rationalization of industries, particularly in larger markets.* An

exam nati on of sonme exenpted rationalization cartels in Germany (severa

di fferent types of cartels are allowed under the German conpetition |aw,
subject to certain conditions) found that they had prompted the viability of
the producers in the industries concerned, but there was little evidence that
they had contributed to productivity and efficiency inprovements, while they
had resulted in higher prices and | ess output. '®

12. The evidence relating to the relationship between concentration, on the
one hand, and productivity, prices or profits, on the other, is nixedor often
i nconcl usive, as indicated above (* this may partly be because |ack of
competition * encourages dissipation of profits in higher costs). A study of
670 British conpanies found that nmarket power (estimated by hi gh market
shares) led to reduced |l evels of productivity, and that nore conpetition (as
measured by increased nunbers of conpetitors or lower profit margins) was
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associated with higher rates of total factor productivity growth.® * In the
case of the United States, there is little clear evidence of a relationship
bet ween mar ket structure and prices, and insofar as there is, it is not clear
to what extent this reflects superior conpetitive performance or better
products by leading firns. But there is still unequivocal evidence relating
to higher costs or charges of services such as electrical utilities or banks
operating in concentrated markets; ' sone nergers (particularly in highly
concentrated markets) have raised prices substantially; and there is also sone
evi dence that concentrated narkets have fostered collusion. *®

13. Where market concentration decreases conpetition, it may sonetines still
lead to greater efficiency by allow ng econonies of scale or scope in
production, organization or other activities, the benefits of which may be
passed on to the consunmer to sonme extent. ® The extreme case of this is the
nat ural nonopoly, where the econom es of scale and scope involved and the size
of sunk costs nake production by one firmthe nost efficient solution.
However, the mininmm* efficient scale of operations varies greatly anopng

di fferent industries and, being deterni ned by technol ogy and the prices of

i nputs, is subject to change over time The effects of seller concentration
anong donmestic producers dependinter alia on the size of the nmarket in
relation to the m ni mum econonic scale of plant, as well as on conpetition
frominmports. Studies of Canadi an and Swedi sh i ndustri es have found that
trade barriers lead to inefficiency or higher profits, but high seller
concentration does not do so as long as inport conpetition is vigorous and may
have led to econom es of scale. In the larger United States market, inport
competition has had a relatively stronger effect on efficiency in those

i ndustries that were nore concentrated than they needed to be to achieve
econom es of scale. ® Mich therefore depends on the degree of concentration;
a study of industries in six devel oped countries confirms that an increase in
sell er concentration above a certain |l evel tends to reduce technical
efficiency. # As regards nmergers,* several enpirical studies indicate that
the majority of them (particularly congl onerate nergers) decrease efficiency
and profitability, while having insignificant positive effects, or negative

ef fects, upon growth; other studies are inconclusive or provide evidence of

i mprovenents in market share or investment, particularly in the case of

hori zontal mergers. Thus, the effects of concentration or of mergers nmay
vary, underlining the need for a case-by-case analysisin the |ight of

evol ving industry and market conditions.

14. The ratio between prices and margi nal costs (mark-up ratioor Lerner

i ndex) * may provide a first inpression of the degree to which there is

i nsufficient conmpetition within a market (in practice, given the difficulties
of measuring this ratio, different profitability neasures such as price-cost
mar gi ns are used as proxies, with varying degrees of reliability). But while
a positive correlation between nunbers of sellers and price-cost margi ns my
tend to indicate collusive behaviour, there is little firm evidence of
causative |inkages between concentration, |lack of conpetition and
profitability. Mbreover, tenporary high profits would not indicate rmuch in
thenselves; it is rather the persistence over time of relatively high profit

l evel s in a product or geographical market, or of inter-firmdifferences in
profits among firms in the sane market, which may indicate that conpetition in
that market is hanpered: perfect allocative efficiency would lead to
equal i zation of profit |levels throughout the economy in the long run, as



TD/ B/ COM 2/ EM 10/ Rev. 1
page 9

capital flows fromlower-return to higher-return uses. * Conparisons of
several devel oped countries * have found that, for nost countries, the nore
competition there was in their markets (mainly assessed fromlevels of
concentration), the higher the convergence in long-run profits and speed of
profit adjustnment. 2 A survey of different sectors in OECD countries for the
period 1970-1992 found that, on average, the size of mark-ups correlated with
the size of firms, the extent of product differentiation, and the R and D
intensity prevalent in different industries, but did not correlate with seller
concentration; mark-ups were relatively higher where market entry was
relatively low, and in npst service sectors (probably because there was |ess
competition than in manufacturing), but some of these differences may have
been due to innovation rents, and there were substantial variations across
countries, perhaps because of differences in the height of entry barriers.?
But mark-ups and the persistence of profits usually vary over the business
cycle, may be higher in dynam c markets, and may be due to individual firns’
continuous lead in efficiency; neasurement of persistence in profits is also
difficult because of the inaccuracies of aggregation over different

products and firms. For these reasons, little reference is made to these

two indicators for purposes of case-by-case enforcenent under nopst conpetition
| aws. The adjustnent speed of prices to changes in costs and demand is

anot her key neasure of economic flexibility, the balance of the evidence
relating to several OECD countries (with a few exceptions) being that

adj ustment speed is slower in industries with higher seller concentration;
competition frominports has had a positive effect on adjustnent speed in
sonme countries and an insignificant effect in others.? A survey of
price-setting behaviour in 654 United Ki ngdom conpani es found that conpetition
(as neasured by numbers of conpetitors or nmarket shares) increased the
frequency of price reviews. 2 The extent of price responses to a downturn in
demand and thus in capacity utilization is another indicator; such “product
mar ket inertia” in response to downturns in the business cycle has been found
to be greater in European and Japanese markets (for 1974-1992) than in the
nmore conpetitive United States market. 2 Furthernore, there is sone evidence
that cyclical pricing responses are nmore sluggi sh under oligopoly than in nore
atom stic markets (although such aggregate anal yses do not allow for
relatively dynam c markets), while the tendency towards excess capacity has
been found to be particularly strong in weak oligopolies and | oose cartels.?®

15. I ndustry structures in devel oping countries tend to be nore concentrated
than those in devel oped countries. 2 A conparison of the interaction between
the four-firmconcentration ratio of 14 Ml aysi an manufacturing industries,
their growth rates and nominal tariff rates for inports of the goods produced
by these industries found that there was a | ower average rate of noni na
tariffs in highly concentrated sectors, yet inport flows were relatively |ow
in these sectors conpared with | ess concentrated sectors.®  This may

possi bly be because large firns in these concentrated industries had exploited
their dominant positions to raise entry barriers. Small firns operating in

i ndustries which were relatively nore protected frominports had relatively
low gromt h rates; this nmay have been due to extensive nmarket entry into these
sectors because of protection, which may have led to inefficiently snall-scale
production. An investigation of 1,492 establishnents in 31 Ml aysian

i ndustries found that price-cost-margins increased with seller concentration,
advertising intensity, export opportunities, conpetition frominports and
capital intensity. 3 This latter study also reviews other studies of the
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rel ati onshi ps between structure, conduct and performance in several (mainly
devel opi ng) countries. 2 |In general, they confirmthat in these countries
(as in Malaysia), price-cost margins, firmsize, econom es of scale, capital
intensity and presence of foreign investors are positively correlated with
concentration. Data relating to the Republic of Korea also show simlar
trends. * However, it is not clear to what extent this is due to | ack of
competition or to the relative efficiency of large firns in these sectors, as
well as to economies of scale in small markets.

B. Dynanmic efficiency

16. Dynanmic efficiency is probably the nost inportant beneficial effect of
competition. However, the possible trade-offs it may involve with conpetition
are greater than in the case of static efficiency* and policies aimed at
encour agi ng dynanmi c efficiency accordingly require nore sophistication and
concern for incentives to invest than do policies solely concerned with
pronmoting static efficiency. Conpetition provides incentives to undertake
research and devel opment (R & D) and to introduce new producti onand

di stribution methods, * products and services, as well as to create or enter
new markets, in order to stay ahead of conpetitors. Moreover, if there are
many pat hs whi ch technol ogi cal advance can take, conpetition allows many of
themto be tried and then selects the best, sonmething a nonopoly would find
hard to replicate. |In the unani mous opinion of business representatives at
a recent hearing of the United States Federal Trade Comm ssion, conpetition
stinul ates innovation; thus, it was accepted even by the Chairman of AT&T,
the forner tel ecomruni cations services nonopolist in the United States, that
the anti-trust decree requiring its divestiture of the assets used for its

| ocal tel ephone exchanges, linked with an order to the newmy formed | ocal
compani es to provide non-discrimnatory interconnection rights to AT&T' s

| ong-di stance rivals, not only encouraged extensive nmarket entry, growth
and price decreases, but also led to massive technol ogi cal innovation.3
Data relating to the tel econmunications industry in other OECD countries
confirmthat liberalization has Ied to technol ogical innovation.® It may

al so be noted that, in many circunstances, small firns are nore innovative
than | arge ones, particularly in making radical innovations in industries
wher e technol ogical progress is rapid, and their research expenditure brings
relatively nmore innovations per unit of expenditure incurred. Keeping

mar kets open to new entrants with novel ideas is an inportant condition for
t echnol ogi cal progress. 3¢

17. However, in some circunstances, conpetition may discourage innovati on.
Where profits are likely to be reinvested in innovation efforts, there may be
a trade-of f between static and dynanmic efficiency, and between short-term and
| ong-term consumer welfare. Profits over and above margi nal costs nay be
needed both to finance ongoing R & D and as an incentive for further R & D
(relatively high mark-ups have been found in sone innovative industries).?® *
In some R & D-intensive industries, high concentration may be inevitable
because of indivisibilities of R & D and high fixed costs; R & Dintensity
tends to increase with firmsize, and concentrated industries have a higher

R & D/turnover ratio and propensity to patent. % * Large conpani es may

al so carry their new technol ogies to a higher degree of perfection than small
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firnms, and excel at cost-reducing R & D. However, innovative output tends

to rise less than proportionately with firm size and, on the whole there

is little empirical evidence that large firm size or higher concentration

is generally associated with innovative activity. Even where a positive
associ ati on exists, this does not necessarily nmean there is a causa

rel ationship; market structure and firm size are thenselves influenced by

i nnovative activity, and inter-industry differences in technol ogica
opportunity explain nuch better R & D or innovation intensities than do
differences in market structure. *® The advantages of large firnms or firns

wi th market power may al so be offset to sone extent by inter-firm cooperation.
R & D col l aboration and joint exploitation of research results often lead to
substantial efficiency gains, but can also reduce inter-firmrivalry, deter
new entry and have anti-conpetitive spillover effects on production and

mar keti ng and in downstream nmarkets, wi th adverse consequences for the pace
and direction of technol ogi cal change. * The technol ogi cal outcomes of
cooperative R & D arrangenments initiated in Europe during the 1980s have
proved di sappointing so far. #

18. Because of the need to allow innovators the chance to recover their

R & D investnents, and nininmze the risk that “free-riders” will appropriate
the results of such R & D, intellectual property rights (IPRs) provide a
degree of protection fromconpetition for a given period (i.e. conpetition

on the basis of price and quantity is deliberately restrained in order to
encourage conpetition through innovation). * VWhile this may lead to a
deadwei ght | oss through higher prices, reduction in diffusion of the

i nnovation and its fruits, and stifling of follow on innovation (if protection
is too broad), it should be set off against the gromh and wel fare benefits
accruing fromthe introduction of new products and processes. Moreover, the
exclusivity provided by | PRs does not necessarily anmount to a nonopoly, since
there may be sufficient conpetition fromsubstitute products or technol ogies.
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Chapter 11
COWPETI TI ON AND GROWTH
A. Conpetition, deregulation and welfare
19. Barriers to conpetition within an econony, whether due to governnent al

or private restraints, lead to welfare |osses. Thus, a survey of 46 countries
found a significantly negative relationship between the |evel of per capita
income and the size of average mark-up ratios in 1985. 4 The proportion of
deadwei ght 1 oss to gross domestic product for the United States, calcul ated

as a function of the relative price distortion (profit margin) and demand
elasticity (variability of demand in relation to price changes) in different
sectors, has been estimated at between 0.5 and 2 per cent.* For the

Net herl ands, it has been estinmated, on the basis of an applied genera

equi l i brium nodel for a small open economnmy, that the real annual growth rate
bet ween 1984 and 1990 m ght have been about half a per cent higher, and export
growt h al nrost one per cent higher, if Dutch markets had been characterized by
the same flexibility as in the United States; and the macroecononic inpact of
tax reductions would al so have been anplified.

20. Deregul ation, privatization and the introduction of greater conpetition
in a nunmber of sectors in OECD countries has, in general, led to market

entry, reductions in costs, prices and profits, inmproved service quality,

and innovation. “ 1t has been estinmted that deregulation in seven major
United States service industries during the 1980s led to reduced production
costs, inproved productivity and innovation, market entry opportunities,
downwar d pressures on prices, greater product variety and better quality

of service, as well as an annual increase of $32-42 billion in consumer

wel fare and $3.2 in producers' profits, anpbunting to a 7-9 per cent

i mprovenent in that part of GNP affected by the refornms. * A conparative

revi ew of European countries found that there was a positive correlation
between rel atively | ess regul ation of product markets, productivity growth
and overall economic growh. * The inplementation up to 1994 of the Single
Mar ket programme in the European Union (involving renoval of barriers to trade
within the EU) is estimated to have increased income by 1.1-1.5 per cent over
the period 1987-1993, created 30, 000-90, 000 jobs and decreased inflation by
1-1.5 per cent (conpared with what it would have been otherwi se). Around half
of this came fromincreases in conpetition and efficiency inprovenents, and
there were reductions in the rate of increase in firms' profit margins as
compared with the rate of increase during a previous period, price reductions
in some sectors, and reductions in concentration at the national |evel,
coupled with increases in concentration at the Union level in line with

i ncreases in pan-European activity. ¥ In Australia, it was estimted that
the benefits to be expected from a package of conpetition-promting and
deregul atory reforns (including extension and revision of RBP control rules,
systematic review of regulatory restrictions on conpetition, extension of
prices oversight to public enterprises, and enhanced conpetition and
efficiency in the provision of infrastructure) would, in the long run, |ead

to an annual gain in real GDP of 5.5 per cent, or $23 billion; consuners
woul d gain by alnmost $9 billion; and there would be increases in real wages,
enpl oyment, profits in nost industries and governnental revenue. % In

Pol and, the inplementation of conpetition policy within the overall franework
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of policies to pronote structural change, sectoral restructuring,
privatization and denmonopolization has encouraged the creation of a |large
nunber of SMEs, and greatly inproved efficiency in many sectors (such as in
the trade, services and consuner goods sectors). %

21. It is likely that the above estinmates understate the benefits of reform
as qualitative assessments in terns of better service quality or pressures to
i nnovate are not taken into account, since not all sectors or areas where
deregul ati on woul d be beneficial are included, and since the resources freed
from enhanced conpetition in one sector would be reallocated for use in other
sectors, thus inproving the overall flexibility of the system and the capacity
to innovate. Moreover, since these benefits have been estimated for countries
whi ch al ready have rel atively open econoni es and conpetition policies in

pl ace, one mmy reasonably expect that countries w thout such policies mght
have relatively nore to gain from deregul ati ng and applying a conpetition
policy. Thus, an evaluation of the effects of regulatory reform progranmes
on GDP in sone mmjor devel oped countries, taking into account increases in
productivity and innovation, estimted that such effects would, reflecting
the scope left for regulatory refornms in different countries, vary fromless
than 1 per cent (for the United States) to 6 per cent (for Japan).?®

Some indications of the econony-wi de gains for devel oping countries from
deregul ation are provided by data indicating that deregulation of entry into
the | ong-di stance tel econmuni cations market in Chile led to 50 per cent cuts
inrates, with large reductions in waiting times for tel ephone connections
(as in other Latin American countries); the opening of port ternminals to
competition in Buenos Aires led to an 80 per cent reduction in fees; the
openi ng of stevedoring operations to conpetition in Mntevideo increased
productivity by 300 per cent; and the welfare cost of selected regul ations
and ot her governnental interventions in the 1980s in Argentina is estimted
to have been around $4 billion a year (1990 dollars).

22. On the other hand, the findings of the studies discussed above often do
not take into account all adjustnment |osses, which one nmay al so reasonably
suppose to be higher in countries with nore regul ated econom es. Moreover,
l'iberalization and the elimnation of distortions within an econony do not
automatically lead to growth in the absence of the supply capabilities to take
advant age of new opportunities, and the preval ence of conpetition is only one
factor determining countries' growh rates. Despite the fact, as indicated
above, that the econonies of Japan and Europe are relatively nore regul ated
and protected than the econony of the United States, they grew faster for
decades after the Second World War. Sone inplications of this are exam ned

in the followi ng section. Also, it should be noted that sone of the above

st udi es consi der not only econonic deregul ati on of neasures directly
restricting market entry or exit, pricing or output, which is of direct

rel evance to the present study, but also social regulation protecting the
consurmer, health, safety or the environnent, and process regulation invol ving
paperwork and adm nistrative costs. In practice, however, it may sonetines be
difficult to draw the |line among these different types of regul ation, and the
i ssue of whether a social regulation places an undue restraint on conpetition
has been a matter of controversy in the field of international trade.
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B. Conpetition and industrial policy
23. Empirical evidence relating to the effects of industrial policy on
competition and efficiency is mxed. |Industrial policy nmeasures inplenented

in different sectors by Japan, the Republic of Korea and Tai wan Province of
Chi na included control of market entry or capacity expansion; State-initiated
or tolerated nmergers, inter-firmcooperation, cartels, coordinated capacity
scrappi ng and market-sharing arrangenents; flexible trade protection for

i nfant industry devel opnent; channelling of investnent into priority sectors
and activities; and subsidies and incentives linked to the acquisition of
technol ogy and export performance. ® In the Republic of Korea, the

Governnment pronoted the devel opnent of | arge congl onmerates as a neans of

achi eving | arge econonies of scale in mature heavy industries. However, such
hi gh concentration eventually led to losses in terns of efficiency, including
t hrough lack of flexibility, the stifling of the growmh of supplier networks
and over-concentration of innovation efforts. % Many of these governnental
interventions in sone East Asian countries may have hel ped to conpensate for
the effects of market failures created or exacerbated in devel oping countries
by shortages of entrepreneurship, capital or technol ogy, or poor information
fl ows and physical and institutional infrastructure. Such interventions

were not ained at “picking winners” at the frontier of international best
technol ogi cal practice, but rather at the mobilization of investnment, the
acqui sition of mastery over readily avail able technol ogi es and conpetitiveness
in mature product markets. Some factors contributing to success were
selectivity in protection and incentives (necessary to ensure efficient
resource allocation between technol ogi es invol ving substantial |earning costs
and sinpler activities), conditionality related to technol ogi cal mastery and
export performance, the institutional and administrative capacity to inplenment
such policies and maintain sonme insulation fromrent-seeking pressures, and
inter-firmrivalry. % A key role in industrial success was played by strong
competition anong Japanese firms and anong firms from Tai wan Provi nce of China
on donmestic and international markets; the npst successful Japanese industries
have been those where donestic rivalry was strong (which was stimul ated by
hi gh growth rates and market entry). % Al though price conpetition anpbng

| arge congl onerates fromthe Republic of Korea was generally linted to

i nternational markets, firns conpeted vigorously to win tenporary nonopolistic
positions or subsidies. And firms fromall three areas naturally had to face
strong conpetition fromforeign firms on international markets. This

i nteraction of governnment policy and inter-firmrivalry stimulated the growth
of technol ogical capabilities and exports. But there have been severa
failures in governmental intervention in Japan and the Republic of Korea.?5®
There has been extensive phased deregul ati on and stronger conpetition |aw
enforcement in these countries and in Taiwan Province of China. A conparison
of prices and profitability in the regulated and protected cattle-feed

i ndustry with those in the electronics industry (for which trade protection
had been liberalized) in the Republic of Korea showed that the former's
profitability and divergence frominternational prices were much higher

than the latter's, even though the electronics industry was highly
concentrated. % Trade protection and business |icensing controls have

al so been successfully used by devel opi ng countries such as Brazil and India
to build up some industries, % but there have been nunerous policy failures

as well, and infant industry protection has often led to the creation of

per manent infants.
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24. In devel oping countries, it is likely that inport conpetition can boost
the structural efficiency of industry by giving donestic firms greater access
to inputs unavail able or nore costly in donmestic markets (although gains from
these may, at least in the short term be offset by income |osses fromthe
shrinking of domestic industry). Also, available data would indicate that
exposure to foreign conpetition has tended to i npose pricing discipline

and i nprove technical efficiency; however, there has been no consi stent
correlation between trade |liberalization and productivity increases.® Thus,
in Chile, extensive and sudden inport |liberalization between 1967 and 1979 | ed
to a decrease in the nmean price-cost margin from48 to 32 per cent and an
increase in the four-firmconcentration ratio from49 to 61.5 per cent as many

donmestic producers went bankrupt, nerged or switched product |ines.® But
there were no changes in sectoral productivity levels, and nmarket entry rates
fell. % In many cases, price decreases were not substantial because

competition anong foreign suppliers was based on product differentiation

rat her than on price, and because many local firns merged or controlled

di stribution channels. National production began to be exposed to w de
fluctuations in international prices for sone products and to dunping. Mre
pragmatic and sel ective policies adopted in the nmid-1980s (including increased
trade protection followed by liberalization in 1991) proved nore fruitful.

The eventual application of strict prohibitions on vertical restraints
resulted in a flexible and i ndependent distribution sector, which contributed
to the success of trade liberalization. % 1In Colonbia for the period
1977-1985, gradual trade liberalization I ed to higher and steadier growh than
in Chile, a lowering of price-cost margins and increased efficiency, with
efficiency growth being largest in highly concentrated industries.® But in
many product areas such as fertilizers, pharnaceuticals and plate gl ass,
domestic and international price differentials persisted because of
manuf act uri ng and marketing |inkages between donmestic and foreign firns. On
the other hand, a leading United States biscuit manufacturer allegedly found
it difficult to enter the nmarket because of exclusive distribution clauses

bet ween a dom nant donestic manufacturer and major retailers, and had to enter
into licensing and joint marketing arrangenents with the domnant firm® |In
some countries, conpetition fromforeign investors has spurred the adoption of
i nternational best practice by local firns, such as in the retailing sector

in the Philippines and the Republic of Korea; however, incentives, exclusive
rights or trade protection granted to investors in sone countries, as in the
Czech Republic, Kenya or Sri Lanka, may have distorted conpetition in donestic
and/or foreign markets. ¢

25. In the long run, full confrontation with conpetition has been essentia
to ensuring the continuing devel opnent of industries. A study of the

evol uti on of over 100 industries in 10 countries, including Japan and the
Republic of Korea, found that at all stages of devel opnent there was a strong
correl ati on between vigorous rivalry within industries, and the creation and
persi stence of conpetitive advantage in donestic and export markets; creating
a dom nant “national chanpion” had rarely resulted in internationa
competitive advantage, as firms that did not have to conpete at hone rarely
succeeded abroad. % This was the case even in industries with substantia
econom es of scale based in countries with small donestic markets, as this
pressured local firnms to expand on world markets. Conpetition anong donestic
firmse was often found to have a relatively nore beneficial effect than foreign
competition, because of rivalry with known conpetitors, and because of the



TD/ B/ COM 2/ EM 10/ Rev. 1
page 16

need to innovate to do better than other firns working under simlar
condi ti ons; however, an open honme market together with gl obal strategies could
partially substitute for the |ack of donestic rivals in a smaller country.

The key role that conpetition can play in increasing efficiency and consuner
wel fare, and thus in supporting devel opnment efforts, has been better

appreci ated by devel oping countries and countries in transition in recent
years. This shift in perception has contributed to wi despread deregul ati on,
price |liberalization, denonopolization, privatization, renmoval of subsidies,
liberalization of trade and foreign direct investnment policies, and, in many
cases, the adoption or reformof conpetition | aws and policies.

26. Governments in advanced countries have also directly or indirectly
intervened to protect and pronote high-technol ogy industries, and this may
actual ly have benefited conpetition in certain cases. |t has been suggested,

for exanple, that (direct or indirect) governnent subsidies * have increased
competition and accel erated i nnovation in the comrercial aircraft industry,
avoi di ng the natural monopoly outcone which woul d have occurred if market
forces al one had prevailed. ® |In general, however, Governnent intervention

i n advanced countries has net with nore failures than successes; it has been
suggested, for exanple, that the failure of European efforts to pronote

el ectronics or telecomunications industries illustrates the high risk of
failure of industrial policies when they underestimte the val ue of
competition and give too much market power to a few sheltered donestic
producers. ™ Also, it may have becone increasingly inefficient for these
Governments to intervene directly as industries becane nore conpl ex and

know edge-i ntensive and the path of future technol ogi cal devel opnent nore
uncertain, and the flexibility brought about by conpetition and
decentralization of investnent decisions would then have secured a deci sive
advant age in discovering where resources woul d best be allocated.”™ The

i ndustrial policies now followed by the European Union are |ess
interventionist, and conpetition policy is considered to be conplenmentary to
i ndustrial policy. A pernissive approach has been adopted to joint ventures
permtting the devel opment of high technology or the transfer of new
technology to the EU fromnon-EU firnms. ? Conversely, in dealing with
decl i ning industries, the European Conmi ssion ainms to enable structura
overcapacity to be elimnated, but any agreenments relating to structura

adj ust ment nmust not include provisions fixing prices or quotas and nust
contain provisions for plant closures and prohibition of new capacity.”™ In
the United States, conpetition |law and policy have also varied significantly
over the last two decades, including through |iberalization of the treatnent
of R & D joint ventures and even production joint ventures. Thus, a
production joint venture between the world's two | argest car manufacturers was
all owed to go ahead by the Federal Trade Conmi ssion because of the transfer of
i mproved manufacturing and nmanagenent techniques to the American partner
although limts were placed on its output and duration and on the exchange of
confidential business information in order to prevent anti-conpetitive
“spillovers”; the venture was eventually termnated with the consent of the
parties. ™ In recent years, there has been convergence in the conpetition
policies followed by the European Union and the United States, as well as by
other countries or regions, but there are still substantial differences in
this area.
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Chapter 111

THE BENEFI TS OF APPLYI NG COWPETI TI ON LAW AND POLI CY

A. The effects of RBP control and the need for information

27. It is likely that RBP control has substantial beneficial effects on
competition, in terms not only of direct effects in cases dealt with, but also
of the general deterrent effect on engaging in RBPs; this would oblige firms
to conpete harder, and thus create a conpetition climte and business culture.
However, there is a paucity of ex post facto studies quantifying the effects
of enforcement. Surveys in the United States have found that price cuts tend
to occur at the outset of an investigation, before the actual bringing of a
case. Even where firms investigated for price-fixing are not charged, there
may be price reductions, and trend-adjusted prices may remain |lower than their
pre-investigation levels for a considerable tine after the termnation of a
price-fixing case. Thus, a survey of 23 * products involved in nationw de
price-fixing investigations * in respect of which no court action was
eventually initiated, found that 14 of *the products experienced price
reductions, with an average reduction * over all 23 of 1.4 per cent; this
survey was undertaken on the basis of a conparison of the nationw de nean
producer price indexes for the industries in question (deflated by the
all-industrials index) a year before and a year after the start of the
investigations. " * A time-series analysis (undertaken on the basis of the
mean producer price indexes for the industries concerned over the period

1960- 1980, deflated by the all-industrials index)of five price-fixing cases
sucessfully pursued by the Justice Departnent from 1965 to 1974, involving
nati onwi de manufacturing conspiracies or a series of regional conspiracies,
found that for two of them the start of investigation led to price reductions
of 2 and 5 per cent respectively. Wth regard to three of these cases, rea
prices at the end of the litigation were 6.6-11.4 per cent |ower than would
have been predicted in the absence of anti-trust action. Five years after the
term nation of these cases, a deterrent effect of 3.4-8.9 per cent renmined,
but the deterrent effect of the one case involving no criminal sanctions had
eroded over tine. ®* |In a recent case involving a proposed nerger of two

of fice supplies superstores, the Federal Trade Comm ssion successfully
obtained a prelimnary injunction against a merger on the basisinter alia of
data showi ng that, in geographic markets where the acquiring conpany did not
face conpetition, its prices for 90 per cent of the goods it sold were an
average of 13 per cent higher than in geographic markets where it conpeted
with two other firnms (including the conpany to be acquired); sinmilar evidence
relating to 500 itens sold by the target conpany found the price differentia
to be well over 5 per cent higher. 77 Confirmatory evidence (al beit |ess
strong than that indicated above) of this general pricing trend was obtained
fromsimlar evidence relating to prices charged during earlier periods, and
fromthe testimony of non-superstore conpetitors.

28. Sim ar responses to conpetition cases were found in a tine-series study
of producer price indexes for 10 products fromthe m d-1950s to the m d-1980s
i nvol ved in cases where the European Comn ssion and/or the German Federa
Cartel Ofice (FCO had found that RBPs had occurred (the cases invol ved
German firns and/or affected the German market); in across-section study
of 1979 data for 106 German industries; and in an analysis of changes in
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profit margins over tinme for 17 German conpanies involved in cartel cases.™

A case brought by the FCO would lead to price decreases of 3.7-5.2 per cent in
the year of the decision, but this effect would be totally eroded by the

foll owi ng year; however, particularly in concentrated markets, there would be
a decrease in profit margins (an average of 28.4 per cent in 13 out of 17
cases). A case brought by the European Conmi ssion would | ower Gernman prices
by 2.6-4 per cent in the year of the decision, but less than 10 per cent of
the initial inpact would remain after five years. The average overall effect
of the introduction and enforcenment of European and German conpetition |aw on
German industry amounted to |less than 1 per cent of manufacturing prices, and
no long-lasting deterrent effect was found. There was evi dence, however, of a
“reginme effect” occurring in Germany after the introduction of the conpetition
law in 1957, i.e. a general price decline in Wst German industry due to
changes in the conpetitive environment. This suggested that further changes
in the law or penalties would affect conpetitive behaviour.

29. A 1985 survey of Brussel s-based | awyers specializing in conpetition
cases found that nost thought the European Conmi ssion failed to detect npst
price-fixing engaged in by firms, but the probability of an investigation and
t he anpbunt of fines inposed by the Comm ssion had increased over the

previous 10 years, and were regarded as having a considerabl e deterrent

value. ™ Sone deterrent value was also attached to the administrative costs
and media attention associated with undergoing investigation and litigation.
Among enforcenent changes that were being considered by the Comm ssion at that
time (and were subsequently adopted), the lawyers considered that an increase
in fines, an increase in the nunber of enforcenent personnel, and the issuance
of nmore guidelines would be hel pful in pronoting corporate conpliance with the
law. But the two changes expected by the |lawers to be the nost effective
were the encouragenent of private danage suits and the inposition of penalties
on the individuals involved (and not just their firnms). |In the case of the
Uni ted Kingdom research into the effects of investigation by the Mnopolies
and Mergers Conmi ssion (MVC) between 1959 and 1973 of 28 product markets under
t he conpl ex monopoly provisions of the United Kingdom s conpetition | aw

(anal ogous to market donination) found that results were relatively nodest.
After being investigated, the initial dom nant firm or oligopoly maintained or
i mproved its position in around a third of these markets; in a quarter of

them the market |eader’s sanple declined by at |least five percentage points,
but the | oss was wholly or partly conmpensated by the increased market shares
of existing oligopolists; and in the remaining 12 markets, new entrants gai ned
substantial market shares, but market structure remai ned oligopolistic.?®

Mor eover, there was no significant difference with the rates of market share
decline of leading firns in a control group; on the other hand, the fact that
|l eading firms in those markets which the MMC had found to | ack conpetition
were no nmore successful in preserving their dom nant positions than | eading
firms in other markets would indicate that the MMC' s intervention nmay have
successfully facilitated conpetition. * |In Pakistan, the benefits of
competition policy have yet to emerge visibly, because enforcenent has been
hanpered by | ack of resources, reliable data, or sufficient information about
production costs, market shares and consumer behaviour. 8 However,
liberalization, privatization and deregul ation policies are contributing to

t he expansi on of the private sector, and the conpetition authority is expected
to play an inmportant role in nonitoring and regul ating market forces in the
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changi ng econonic environment. The above evidence woul d suggest that
continuing efforts need to be made to enhance both the effectiveness and the
“user-friendliness” of enforcenent.

30. In some countries, conpetition authorities have taken steps to ensure
that the benefits of deregulation for conpetition are not reduced by
excl usi onary tactics by incunmbent firns. Thus, the benefits of deregul ation
in some sectors in OECD countries (such as public utilities, airlines and

| ong-di st ance coaches) have been reduced because incunmbents have
cross-subsi di zed from non-conpetitive sectors or exploited vertical |inkages;
controlled airport time slots, conputer reservations systens or bus stations;
benefited from established reputations, brand nanes, size or financial
strength; or subsequently nmerged. 8 |In the United Kingdom for instance,
despite privatization and deregulation in the express coach nmarket, one of the
two original public sector conpanies was able to retain its donm nant position
because of such advantages; but action was eventually taken to break it up
into regional conpanies. However, insome other countries, no action has been
taken by the authorities to safeguard benefits arising fromderegulation. In
the Philippines, for instance, deregulation of the donestic shipping industry
led within three years to the entry of new operators, inprovenents in
capacity, service frequency and service standards, and the introduction of new
shi ppi ng technol ogy. 8 But a nerger of three |arge shipping conpanies, which
led to the creation of a firmwith 50 per cent of the |ocal market for
seagoi ng freight and 65-75 per cent of the market for seagoi ng passengers, was
cleared by the Securities and Exchange Conmi ssion w thout any exami nation of
possi bl e dangers to conpetition. |In the United States, the Justice Departnment
opposed sone nergers in the airline industry foll ow ng deregul ati on; however,
these nmergers were approved by the Department of Transport, after which prices
i ncreased and service quality deteriorated on sonme routes. 8

31. In some instances, enforcement action by a conpetition authority has had
beneficial effects in other countries and on international trade. Cases
brought by the European Commi ssion agai nst cartels or abuses of dom nance in

t he shipping sector have led to reduced freight charges and better service on
the trans-Atlantic and Europe-Asi a shipping routes. ®® However, the

beneficial effects have not been so strong on the Europe-West Africa route.
Despite greater concentration, there has been a substantial reduction in
charges on the maritinme segment of the route (by alnost half for Céte d Ivoire
and Senegal ), although not to the level of charges on the other routes,
because of econom es of scale. The liberalization by those two countries of
their regulatory entry barriers also contributed to these price reductions,
and smal |l er reductions were achi eved by ot her West African countries which did
not |iberalize. But poor equipnent in ports, poor |land comrunications wth
the hinterland and nmonopolies over cargo handling have led to variable quality
of service and have not substantially decreased the overall cost of transport
bet ween Africa and Europe. This would suggest that conpetition policy
measures by West African countries would further inprove the situation, but
that conpetition policy cannot solve all devel opnment probl ens.

32. A key factor contributing to the effectiveness of conpetition |aws and
policies has been the possession of enough information by conpetition
authorities. Conversely, lack of reliable or disaggregated econonic or
product data, together with lack of information about production costs,



TD/ B/ COM 2/ EM 10/ Rev. 1
page 20

profits, market shares and consumer behavi our, has been a problem particularly
in devel oping countries and countries in transition, and has affected the

qual ity of decisions taken or their acceptability to the courts.® |t has

been suggested that there is a need for systematic nonitoring of industrial
condi tions and the structure, conduct and performance of particular industries
by conpetition authorities, in collaboration with other governnental
authorities and with conpetition authorities overseas.?® The extent to which
this is feasible mght be explored, taking into account resource requirenents,
the fact that competition authorities operate on an episodic basis to dea

with specific conpetition problens arising in individual markets where
appropriate, and the need to maintain confidentiality of sensitive business
information. Lack of information has been a problem particularly in relation
to evidence-gathering where collusion is suspected, % and for this purpose,
adequat e investigatory powers for the conpetition authority have proved
essential, problems with the inadequate powers of the conpetition authority to
collect data legally required before a case can be filed having been
experienced in India, for exanple.

33. Probl ens of information-gathering relating to RBPs originating overseas
have been experienced by sone countries. For exanple, a case brought by the
United States Justice Departnment agai nst an American conmpany, a Sw Ss
affiliate of a South African conpany and two foreign nationals, alleging a
conspiracy to raise the price of industrial dianpnds in the United States

mar ket, was di sm ssed because much of the evidence was overseas.?® On the
other hand, in two other cases in the United States, where internationa
cartels for lysine (an animal feed) and citric acid were successfully
prosecuted, the Justice Departnment discovered evidence of price-fixing and
mar ket al l ocation relevant to other countries, but because of |ega
constraints, it could not share it with countries which were not parties to
anti-trust cooperation agreenments with the United States.® |t may be noted
that there is sone evidence that international cartels affect or have affected
devel opi ng country markets in such sectors as heavy el ectrical equipment,
alum nium flat rolled steel products, shipping, electrolytic tinplate and
cement. There have al so been tying restraints |linking the supply of

sem conductor chips to the purchase of mcroprocessors.® 1In a world of

gl obal i zati on and |iberalization, the incidence and scope of RBPs having
effects in nmore than one country should continue to increase, strengthening
the need for international cooperation in this area.

B. Conpetition advocacy

34. A key function of conpetition authorities in many countries has been
advocacy of the application of conpetition principles in the design or

i mpl ement ati on of governnental policies and neasures, including the

el i m nati on of unnecessary regulation and the adoption of the |east
anti-conpetitive nmeans of achi eving various policy objectives. For this
pur pose, several conpetition |aws give conpetition authorities the right to
intervene in |legislative or administrative processes, while others may
intervene only if requested. |In Canada and the United States, for exanple,
competition authorities participate in proceedi ngs before regul atory agencies
relating to conpetition policy, and al so undertake general advocacy efforts
within the Governnent. |In the United States, the Justice Departnent also
participates in executive branch deliberations, and has played an inportant
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role in deregulation. |In Hungary, the conpetition authority may take part in
the deliberations of the |legislature and give advice on conpetition issues, as
wel | as presenting annual reports to the legislature; also, it has
consultative rights with the executive when issues within its sphere of
responsibility are discussed. In the Republic of Korea, the competition |aw
requi res other governnental authorities to consult with the conpetition
authority when they wish to introduce, anmend or enact any |egislation that

m ght restrain conpetition. Active conpetition advocacy efforts have been
undertaken by the Fair Trade Conmission with respect to both proposed and

exi sting legislation, including advocacy of the elimnation of entry barriers
and the introduction of foreign conpetition in oligopolistic markets. %

Under the Cbte d'lvoire conpetition |law, the executive may request opinions
fromthe Conpetition Commi ssion on questions relating to conpetition, and nust
make such a request where draft legislation would limt conpetition; the

authority may itself take the initiative. In 1996, for exanple, a request for
an opinion on draft legislation liberalizing petrol prices was made, and the
competition authority gave a favourable opinion. |In many cases, however, the

authority is not consulted when it should be, or the appropriate procedures
are not followed. ®

35. One inportant area in which conmpetition authorities sonetines have a
role to play is the area of trade policies and measures. In many OECD
countries, conpetition authorities are consulted in the formulation of trade
policies; in Canada and the United States, they may al so be consulted
regardi ng the inplementation of trade policies and the enforcenent of trade
laws. % In practice, however, it is often difficult for conpetition
authorities to achieve results in this area. It is alleged, for exanple, that
the United States Federal Trade Conmi ssion’s public comments on the economc
harm caused by anti-dunpi ng neasures i npl enmented by the International Trade
Commi ssi on have frequently been ignored® and that the frequency w th which
the Federal Trade Conmm ssion or the Justice Departnment undertake such advocacy
has now declined ° The CECD Council has recommended that policy makers
shoul d, when considering a prospective trade neasure or review ng existing
measur es, undertake as systemmtic and conprehensive an eval uation as possible
of the likely effects of the neasure or measures, including the inpact of the
measure or measures on the structure and functioning of the relevant narkets
and the long-termeffects on the structural adaptation of the affected sector;
and to provide a franmework for such an analysis, it has prepared a checkli st
of the inportant effects of trade neasures. ® 1t has been suggested that
competition policy authorities can nake an inportant contribution to such

anal yses, particularly with respect to the evaluation of the likely inmpact of
the nmeasure or nmeasures on the structure and functioning of the rel evant
markets. % There is little information, however, as to how such
reconmendati ons have actually been inpl emented.

36. In the Russian Federation, the Antinmonopoly Conmittee has successfully
argued for the suspension of proposed trade safeguard neasures against inports
of textiles and cash registers fromthe European Union. |Its investigations
di scovered that, in sone cases, domestic producers intended to obtain tariff
protection without attenpting to increase their ability to conpete on world
mar kets, while in other cases it proved that the main reason for deterioration
in their performance was conditions on the donestic market.® The Conmittee
al so cooperated with the Mnistry of Economy in determ ning the conditions for
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access of foreign investors to the Russian market, and successfully argued for
t he exclusion of a number of provisions which woul d have constituted

unr easonabl e access barriers. In Poland, a proposed measure to inpose tariffs
on inmported food was abandoned because of adverse reactions by the

Anti nobnopoly Office. ¥ But one key obstacle to greater success in advocacy
in the trade area has been trade restrictions in other countries. The Polish
Anti monopoly O fice had requested a conprehensive eval uation of the
consequences of abandoning |liberal trade policy and an explanation of the
reasons for the adoption of protectionist neasures; it argued that, if

adopt ed, such neasures should have a linited scope and duration of protection
and an annual rate of reduction specified in advance. °® However, because of
the asymetry of response by its trading partners to its earlier extensive
trade liberalization, Poland introduced a higher tariff structure; and this
invariably led to price increases in markets where there was dom nance. 12
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