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FOREWORD

1. UNCTAD s efforts at identifying the devel opnment dinmension of
i nternational investnment agreenents are still at an early stage. Pursuant to the
M drand nmandat e, which called on UNCTAD to identify and anal yse the inplications for
devel opnent of issues relevant to a possible nultilateral franework on investnent

(MFI),! the secretariat has prepared this note with the objective of seeking

gui dance from the Commission in order to refine and develop further its work in
this area.

2. The note recalls sone rel evant el enents of discussions carried out so far
in the Conmission and in its expert neetings and then outlines basic approaches for
dealing with issues related to the developnent friendliness of international
i nvest ment frameworks.

EXPERT MEETINGS: MAIN ELEMENTS OF THE DISCUSSIONS

3. Two expert neetings have been held so far: the first,2 held on 28-30 May
1997, dealt with bilateral investnent treaties (BITs), their devel opment di nension
and inplications for a possible MFI; the second took place on 1-3 April 1998 and
focused on regional and nultilateral investnent agreenents.® Both expert neetings
were convened by the Conmi ssion on Investnent, Technol ogy and Rel ated Financi al
| ssues to exam ne and revi ew exi sting agreenents on investrment and their devel oprment
di mensi ons.

4. The rationale for starting with an examination of BITs was that these
treati es have been concl uded i n great nunbers over the past 40 years, and especially
in the past 10 years; in fact, nmore than half of the nmore than 1,300 BITs in
exi stence at the end of 1996 had been concl uded since 1990. Moreover, although BITs
were initially concluded nostly between devel oped and devel opi ng countries at the
suggestion of developed countries, such treaties are now increasingly being
negoti at ed between devel opi ng countries and between these countries and economi es
intransition. Bilateral investment treaties therefore constitute an internationa
instrument that is familiar to nost countries and thus appeared to be a natura
poi nt of departure for the exercise.

5. The experience of countries with BlITs varies considerably. It is
generally agreed that, although BITs are only one factor contributing to the
creation of a favourable investnment climte, they are neverthel ess inportant as
confi dence-buil ding signals to foreign investors. Oher nore inportant determ nants
in attracting investment include the size and growth of the market, along with the
political and nmacroeconom c stability of the host country, and the availability and
cost of resources (such as | abour, skills and, increasingly, created assets such as
i nnovatory capability and patents), preferably coupled with the existence of an
adequat e physical and business infrastructure.*

6. The second expert neeting focused on regional and nmultilatera
instruments and, in particular, their objectives and the question of the definition
of investnment in existing investnent agreenents. As regards objectives, it was
consi dered that devel opnent is an inportant objective of international investnent
agreenments. How this could be achieved remained a critical issue. It was felt that
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further work coul d be undertaken to el ucidate devel opnent di nensions that need to
be taken into consideration when formulating investnment agreenents. It was
furthermore suggested that a stable, transparent and predictable investnent
framework, providing security for investnents, helps to attract investnent flows
which could contribute to enploynent, technology transfer, the strengthening of
donestic capacities and the inprovenent of efficiency and conpetitiveness.

DEVELOPMENT—FRI ENDLI NESS OF | NVESTMENT AGREEMENTS
7. Devel opment is the fundanental objective of developing country

CGovernments and of the international community as a whole. To what extent and how
this objective can be served by international agreenents that address investnent

issues is a nmatter that is currently attracting considerable attention. |If
i nternational agreements can, indeed, be helpful in this respect, an inportant issue
is how the concerns of the principal actors in this regard -- host countries, hone
countries, investors -- can be addressed in a nmutually beneficial nmanner. To a

| arge extent, an investment-friendly environnment is also a devel opnent-friendly
environnent. At the sane tine, it is inportant to ensure that the devel opnenta
needs and concerns of host developing countries are centrally addressed by any
i nvestment agreenment so that it is both devel opnent and investnment friendly inits
orientation.

8. There are various approaches that could be taken in this respect, and
they are not necessarily nutually exclusive. The ones that are outlined bel ow are
illustrations:

. One approach is to establish a catalogue of developnent-friendly
el ements of international investnent agreenents® . Such a catal ogue
could be a checklist of elements -- without establishing priorities or

a hierarchy anong them -- of issues and concerns that can be consulted
when negotiating international investnent agreenments, be they at the
bilateral, regional, plurilateral or nultilateral |evels. Such a
cat al ogue would be conpiled to make sure that, when negotiating
agreenents, negotiators have, indeed, considered all relevant issues.
G ven the congruence, to a large extent between an investnent-friendly
environnment and a devel opnent-friendly environnent, such a catal ogue
woul d therefore include virtually all issues that need to be consi dered
in the context of investment agreenments. A nore elaborate version of
this approach would involve analysis each of these elements in greater
detail and determ ning how they contribute -- singly or collectively --
to the devel opment objectives of host countries. |Indeed, this kind of
anal ysis may be necessary because, in practice, it is possible that one
el ement woul d counteract another

. A second approach would be to identify a set of devel opnent objectives
that international investment agreenments should serve. Such objectives
could include, for exanple, securing a stable, predictable and
transparent investnent clinmate; increasing the |level and quality of FDI
flows; strengthening domestic entrepreneurship; and recognizing the
non-di scrimnatory exerci se of governnental regulatory power in pursuing
devel opnent obj ecti ves.



. A third approach could be based on the recognition that not only do the
contents (i.e. specific treaty provisions) of investnment agreenents need
to be devel oprment-friendly, but their very structure (i.e. their overal
design or plan) needs to reflect this objective, as should their
i mpl erentation (i.e. specific actions by various parties involved). The
challenge is, of course, to spell out in operational detail what
“structure” means beyond the statenent of objectives and to transcribe
it into workable fornulations that can be inplenented, enforced,
monitored and, if disputes arise, adjudicated. On the other hand, when
it comes to “content”, the catal ogue of devel opnent-friendly el ements,
as well as the devel opnent objectives, appears relevant.

9. Bef ore work can be noved forward, it is necessary to reflect on whether
t hese appr oaches are appropriate to t he identification of t he
devel opnent —fri endl i ness of international investnent agreenents or whether there are
ot her approaches that need to be considered. The interrelationships between these
approaches also require attention, as each of them seeks to deal, after all, wth
the sane probl ematique. It goes wthout saying that the basic questions that
perneate the above approaches, individually or collectively, is howto maximze the
positive contribution of FDI to devel opnment and minimze its possible costs to host
countries, and to what extent international investnent agreenents could contribute
to these objectives. For this purpose, it would be useful to exami ne the concrete
experiences of countries with FDI in general and the extent to which internationa
i nvest nent agreenents have affected the devel opment objective in order to bring
enpirical evidence to bear on the discussions.
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4. For an el aboration on the determ nants of FDI , see UNCTAD, World Investment
Report 1998 (forthcom ng).

5. During the expert neetings and in order to facilitate discussions, the
secretariat began to catal ogue - on the basis of the discussions - elenents that
could be used to evaluate the conditions under which international investnent
agreements coul d be conducive to economnic devel opment. The begi nning of such a
cat al ogue of "devel opnent-friendly elenents"” is contained in a very informal and
prelimnary note that is available to del egations upon request. These el enents
are not listed in any particular order, and they do not indicate any preference.

They are nmerely a listing of points referred to by experts during the neetings
(I'nformal "Catal ogue of criteria for determning the devel opnent-friendliness of
i nternational investment agreenents").
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