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1. The Committee on Sbipping at its tenth session, adopted resolution 49 (x) 
which decided: 

"(a) to establish an ad hoc intergovernmental group to consider 
means of combating all aspects of maritime fraud, including piracy. 
This group is to meet not later than 1983 and to submit its 
recommendations to the Trade and Development Board; [and] 

(b) to request the UNCTAD secretariat to prepare a comprehensive 
in-depth report on this subject, prior to the meeting of this group, 
with a view to facilitating its work." 

This action by the Committee was the result of its decision 39 (IX) to consider 
and take appropriate action at its tenth session in regard to amending the 
programme of the Working Group on International [)1ripping Legislation, taking into 
account the views expressed at the ninth session. During the discussions at that 
session,. it was proposed that, inter alia, "maritime fraud connected with billa 
of lading, charter-parties, marine insurance and general average should be the 
subject of further study. 

2. Pursuant to a request in decision 39 (IX) to the Secretary-General of UNCTAD 
to enquire of the International Maritime Organization and other international 
organizations aa appropriate, what actions such organizations were taking, and 
to report thereon with recommendations to the Committee at its tenth session, the 
secretariat prepared a report enti tIed "Future Work" (TD/B/C.4/244) wherein it 
briefly reviewed the substantive issues involved in, inter alia, maritime fraud, 
described the action being taken at the time by other international organizations, 
and set forth recommendations for future action. 

3. In addition to several recommendations for reform concerning specific maritime 
fraud problems experienced in international shipping, and on the basis of a review 
of the activities of the other relevant international organizations in the field, 
the report contained an overall recommendation: 

" ••• that, in the light of the existing international programmes to 
suppress maritime fraud, there is a need for a fundamental in-depth analysis 
of possible structural refo:rms, which should be made in an international 
forum such as UNCTAD where maritime matters in the context of trade and 
development fall within its primary jurisdiction, and where various fo:rms 
of commercial documentation involved in maritime fraud are already under 
stu.dy as part of the existing programme of work." 

4. On the basis of the Ccmmittee's consideration of the secretariat's report 
on maritime fraud (TD/B/C.4/244), the Committee adopted the relevant text of 
resolution 49 (X) cited above. Subsequently, resolution 144 (VI), unanimously 
adopted at UNC~D VI, urged the ad hoc Intergovernmental Group on Maritime Fraud 
and Piracy to expedite its work. 

5. The present report has been prepared in response to the request in 
resolution 49 eX) for preparation of a "comprehensi ve in-depth report on maritime 
fraud, with a view to facilitating the work" of the ad hoc Group. The report 
takes the preliminary analysis of document TD/B/C.4/244 one step further by 
providing: 
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(a) A more complete analysis of the different types of fraud currently being 
experienced in international shipping; 

(b) An up-dated review of the activities of other international organizations 
in combating maritime fraud; and 

(c) An in-depth analysis of the possible courses of action open to the 
international connnunity to combat maritime fraud, involving actions that can be 
taken at both the governmental and private levels, including an analysis of the 
tentative recommendations in docmnent TD/B/e.4/244. 

6. In reviewing the recommendations made in this report, it should be borne in 
mind that it is not intended to be a guide to fraud prevention at the level of 
indi~idual private parties. Such advice concernine the amount and nature of 
adequate investigation of trading partners, carriers,'charterers, etc., the types 
of documents needed for international sale payments, as well as other relevant 
factors, is already available in various publications and seminars and thus, 
al though discussed in connection wi th various possible reforms, such matters will 
not be repeated in full in the report. Ra ther, in view of the nature of the 
meeting of concerned governments, the report has placed emphasis on potential 
reforms which could be effected to the system and manner in which international 
trade and shipping is currently conducted. That is not to say, however, that all 
the suggestions made in the report require governmental action. On the contrary, 
many could be instituted purely by the action of private parties. However, in 
view of the primary interest of governments to ensure that their national economies 
function smoothly, without the widespread commission of fraudulent, violent or 
otherwise illegal acts, it is most appropriate that representatives at the 
Intergovernmental Group (IGG) be informed of the various types of reforms that 
can be effected to combat maritime fraud and piracy. Governments will thereby be 
in a better position to decide not only what reform actions are necessary at the 
governmental and intergovernmental levels but also whether there are steps that can 
be taken to encourage private parties within their jurisdiction to implement 
reforms at the private level. 

7. As a combined result of the variety of the topics covered by the terms 
mari time fraud and piracy and the fact that the Committee on Shipping 
resolution 49 (x) specifically requested the prepara.tion of "a comprehensive 
in-depth report on this subject", the report is necessarily rather lengthy. Also, 
the di versi ty of the types of maritime fraud, in addition to piracy, has as a 
resul t that most of the possible refonIls - particularly those that are de signed 
directly to prevent the occurrence of fraud and piracy - can usually only solve a 
limited range of different t,ypes of fraudulent acts or piracy. Consequently, 
Part IV of the report containing an analysis of possible actions to minimize the 
occurrence of such acts, is relatively compartmentalized in nature. In this 
respect, Part Dl is for the most part a compendium of separate possible reforms 
available for implementation, the sum total to be recommended for implementation 
by the IGG being dependent on an assessment by the IGG of the relative desirability 
and feasibility of each reform in conjunction with an assessment of the overall 
range of refoImB deemed necessary to implement. 
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8. Consequently, the to.sk. of the lGG is to review the refonns, decide which 
refonna are desirable and, depending on whether they are already being or can be 
implemented privately or require governmental or intergovernmental action, to 
decide what measuree are necessary to ensure that the desired reforms are 
implemented. In this respect, the report suggests in respect of each reform a 
possible action open to the lGG. 

9. Finally, it must be acknowledged that in preparing this report the m~CTAD 
secretariat received the valuable assistance and co-operation of several 
international and national organizations, at both the governmental and private 
levels, for which it expresses sincere appreciation. In particular, the 
secretariat has received close support and co-operation from the International 
Mari time Bureau, which has kept it informed of the Bureau's own acti vi ties in 
combating fraud, and has assisted it in understanding various technical aspects 
of mari time fraud. 
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II. SCHEMATIC ANALYSIS OF MARITIME FRAUDS AND PIRACY 

A. Introduction 

10. Maritime fraud can occur in many forms. It exists whenever someone 
intentionally deceives another as to some fact or circumstance in connection 
with maritime activities which enables him to obtain money or goods unjustly. 
It frequently involves the misuse of commercial contracts and documents, such 
as bills of lading, charter parties and marine insurance policies. 

11. Although lacking any generally accepted definition, the term is usually 
used to include any dishonest act in connection with maritime affairs even 
though such acts may not necessarily involve acts of concealment, deceit or 
misrepresentation typically thought to constitute elements of fraud in a legal 
context. Thus, acts of si~le theft, piracy and barratry 11 are generally 
included within the term. 11 The International Chamber of Commerce (rcc), in a 
booklet entitled Guide to the Prevention of Maritime Fraud, describes maritime 
fraud as occurring \-/hen any one of the various parties involved in an 
international trade transaction - whether as buyer, seller, shipowner, 
charterer, ship I s master or cre ... , , insurer, banker, broker or agent - "succeeds, 
unjustly and illegally, in obtaining money or goods from another party to whom, 
on the face of it, he has undertaken specific trade, transport and financial 
obligations. In some cases, several of the parties act in collusion to 
defraud another." jJ 

12. Given the variety of dishonest acts generally included \'Ii thin the term 
"maritime fraud", it is difficult not only to analyse them in any systematic 
manner, but also to consider in detail every different variation of dishonest 
act that Can occur. For the purposes of this report and for the 
consideration of the subject b:y the 100, the general area has been divided 
into six major categories: (1) documentary frauds; (2) charter party frauds; 
(3) marine insurance frauds; (4) deviation frauds; (5) miscellaneous frauds; 
and, (6) piracy. 

B. Documentary frauds 

13. Although various documents can be used in connection with the commission 
of maritime fraud, the most important is the bill of lading with its well 
recognized functions of being a receipt for the goods by the carrier, evidence 
of the contract of carriage for the goods and, most importantly, a document of 
title to the goods. As with many types of commercial activities, there are 

11 Barratry refers to wrongful Clcts wilfully cornmi tted by the master or 
crew to the prejudice of the shipowner or the charterer. 

Y E.g. resolution 49 (x) of the Committee on Shipping, in deciding upon 
the establishment of the IGG, determined th~t it should consider means of 
combating "maritime fraud, including piracy". \vhen the matter was considered 
wi thin ll10, an ad hoc vJorking Group was established on "Barratry, the Unlawful 
Seizure of Ships and their Cargoes and other forms of Nari time Fraud". 

J! Publi cation 370, 1980, p. 3. See al so, Kapoor, P. "Defini ti on and 
classification of mari time fraud" , Lloyd IS Nari time and Commercial Law 
'~artE'ru, February 1983, pp. 38-39. 
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"grey areas" in the international sale of goods b8tvJeen clearly identifiable 
fraud, such as vJould occur in the forgery of a bill of lading for non-existent 
goods or the shipment of rubbish in place of the goods specified in the bill of 
lading, and breaches of contract which border on fraud, such as would be the 
Case in the shipment of lower quality goods than that specified in the contract 
of sale. 

14. Consequently, at one extreme bills of lading on the standard form of well­
known shipping companies, or completely fictitious companies, are forged by 
dishonest sellers for completely non-existent goods. The vessel on which the 
goods are reputedly loaded may actually be in the port or it may be on the other 
side of the vJOrld undergoing repairs in drydock. Alternatively, the vessel 
could be completely fictitious. Additional documents which normally accompany 
the bill of lading in any commercial transactions, such as an invoice for the 
sale price, a marine insurance policy for the transport, as well as certificates 
of origin and inspection, are also forged. Since most such documents are 
relatively simple pieces of paper without elaborate design AI they are easy to 
forge and it is common knowledge that bills of lading forms are readily available 
for sale "on the streetll. 

15. In any event, once all the documents have been forged by the seller, the 
bill of lading - as a document of title for the ttgoods" - is sold along wi th the 
false accompanying documents to an innocent buyer who will then expect to take 
delivery at the intended port of destination. When the vessel fails to arrive, 
or does so without the goods, and the buyer discovers the fraud, the seller will 
have disappeared. 

16. An alternative to the above scenario is for the seller to ship goods of a 
quality or quantity lower than that specified in the contract of sale with the 
buyer. If the difference in quality or quantity is such as to be noted by the 
shipping company on the bill of lading, then the bill is subsequently altered 
to conceal the fact. Usually the difference in quality or quantity is of such 
a nature as not to be detected by the carrier. This can frequently be the 
case with goods pre-packed in containers. A "valid" bill of lading can thereby 
be presented to the buyer together with either perfectly "authentic" documents, 
such as the insurance policy and invoice, or forged ones, such as would be the 
case with an inspection certificate. It is not uncommon for rubbish to be 
shipped in this manner to represent the goods. 

17. Such frauds are successful because of the development of a trading system 
which relies on a shipp8d bill of lading (together with accompanying documents) 
to represent the goods and which enables the sale of those goods to be effected 
by the transfer of the documents. As it is impracticable for the buyer 
personally to inspect the goods before paying for them, whether at the port of 
loading - which is usually complicated by the long distance involved - or at the 
port of destination - which is often resisted by sellers who wish to receive 
payment before th8.t time, payment for the goods is effected by presenting the 
documents. On the strength of the carrier's affirmation on the bill of lading 
that the goods are loaded on board his vessel and relying on the relatively 

AI Some inspect~on agencies have recently developed difficult-to-forge 
certific",,-:;es. 
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superficial control of the goods effected by the carrier at the time of loading, 
the buyer is prepared -to pay the pllrchase price for the goods in exchange for 
the documents representing the consignment. At most, the bllyer might insist 
on presentation of an inspection certificate, indicating that an independent 
inspection agency has surveyed the goods to determine the quality, qllantity and, 
perhaps, their loading on board the named vessel. 

18. As a generalization concerning this type of documentary fralld involving the 
seller as perpetrator of the fraud, it has been said: 

liThe common features of documentary frauds, subject to rare 
exceptions, are as follows: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

c.i.f. or c & f contract of sale, 

payment by means of documentary credit, 

new or untried trading partners, 

shipowner and crew are usually innocent, 

victims tend to be from developing countries, 

victims have no recourse against the underwriters or 
carriers," 5.1 

19. As indicated above, such docwmentary sales of goods are frequently effected 
through the international banking system via the opening of a letter of credit 
by the buyer with a bank in his own country \'thich in turn arranges with a bank 
in the seller's country to pay the purchase price of the goods to the seller 
upon presentation of the required documents. The exact arrangement .... /ill 
depend on the agreement between the buyer and seller at the time of entering 
into the contract of sale - the name of the bank in which a letter of credit is 
to be opened and to which specified documents are to be presented all being 
agreed upon. The documents which the buyer will require \O/ill vary according to 
the circumstances, but they will invariably include the bill of lading. The 
buyer, when requesting his local bank to open a letter of credit, will specify 
the exact documents required and the specifications of the sale. Pursuant to 
the letter of credit instructions, the bank paying on the credit in the seller's 
country will inspect the documents presented by the seller to ensure that they 
meet precisely the requirements stipulated by the buyer in the credit. The 
paying bank will usually be effecting this inspection pursuant to the Uniform 
Customs and Practice for Documentary Credits (UCPDC), issued under the auspices 
of the International Chamber of Commerce (ICC), under which it undertakes only 
to inspect the documents on their face and not to determine whether the goods 
actually exist or have been shipped. y 

5./ "A Profile on Maritime Fraud", presentation by the Thill, to the 
IUMI Cargo ltlorkshop on "Crime in International Trade", 13 September 1982, p. 2. 

21 See para. 113, infra. 



TD/B/C .4/ J\C. 4/2 
page 7 

20. Another form of documentary fraud involves the misuse or forgery of the 
shipping documents by the buyer. Not infrequently, vessels arrive at their 
destination before the bills of lading reach the consignees. Strictly 
speaking, the ce.rrier under these circumstances should warehouse the cargo 
until the bills of lading can be produced. However, for commercial reasons many 
carriers release the goods against letters of indemni~. The frauds occur 
when an unscrupulous buyer, having cleared his cargo against a letter of 
indemnity, subsequently sells the bill of lading to an innocent buyer. When 
the new holder of the bill of lading produces the same and demands delivery, 
the carrier is caught in an unenviable position. He usually finds that the 
alleged consignee is untraceable. Subsequently, the carrier is obliged to 
compensate the person presenting the bill of lading. 

21. Another variant of the buyer documentary frauds can occur in payment­
againat-documents arrangements, whereby the seller ships the goods and transmits 
the documents to the negotiating bank in the buyer's country for presentation 
against payment. In such circumstances, it is intended that after obtaining 
the documents, the buyer will present them to the carrier's agents and clear 
the cargo. However, in order to assist with the customs formalities, sellers 
usually forward. non-negotiable copies of the bills of lading and copies of the' 
invoices directly to buyers and some unscrupulous bu~ers simply forge 
originals of the bills (including forged bank stamps), present these to the 
carrier's agents, and clear the cargo. At a later stage, the seller realizes 
that the original documents are still with the bank and the goods have been 
cleared. He promptly brings an action against the carrier for wrong delivery 
of cargo. 

22. Another - albeit less frequent - t.ype of documentary fraud involves forged 
letters of credit. This type of relatively sophisticated fraud consists of 
the seller and the buyer acting in collusion as part of a syndicate which sends 
forged letters of credit appearing to come from a bank in one country to a 
corresponding bank in another country. It is understood that most syndicates 
do not bother producing their own letter of credit forms, rather they usually 
obtain genuine blank forms from a bank from one of its employees. With the 
form would also come details of the bank's numbering system, which is an 
essential requirement if the corresponding bank is to accept the forgery. 

23. The syndicate then obtains the required shipping documents mentioned in 
the letter of credit - either by forgery or by shipping rubbish, presents the 
documents to the paying bank on the letter of credit, collects the purchase 
price and disappears. In the meantime the paying bank forwards the documents 
to the issuing bank to obtain reimbursement, only to find that there had been no 
valid credit. An essential element in this type of fraud is to avoid having 
the paying bank recheck with the issuing bank to confirm the existence of the 
credit. This confirmation is usually done only when the credit exceeds a 
certain high amount and thus this type of fraud frequently occurs for an amount 
slightly less than $1,000,000. It is understood that with the increased 
incidence of this type of fraud, banks are altering their procedures in this 
respect. 

24. Another type of fraud involving false letters of credit has been known to 
occu= where potential buyers commence normal negotiations to buy goods and 
then sudder~y send a forged letter of credit direct to the seller. 
App~rently a fe~ sellers have been caught by this practice and shipped the 
goods befcn:'e confirming the existence of the credit with the named corresponding 
bank. 2nce the fraud has been discovered by the bank's refusal to pay on the 
credi t, -:li€ goods are on the high seas and on reaching the port of destination 
the goods have frequeDtly disappeared from the docks in spite of recovery 
efforts by the shipper. 
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C. Charter party frauds 

25. Charter party fraud is either a fraud committed by the charterer against 
the shipowner, through non-p~ent of hire, or a fraud committed by the shipowner 
against the charterer or cargo interests by charging extortionate additional 
freight. The variations to this theme include a sub-charterer defrauding the 
time charterer, shipowner and cargo interests. 

26. In the charterer perpetrated frauds, a charterer time (or even bareboat) 
charters a vessel, where the hire is to be paid at stated intervals, and then 
the charterer either sub-charters the vessel out on a voyage basis as the 
disponent owner or opens a liner service. In either event, the charterer holds 
himself out as ready and willing to carry the goods of others. As a usual 
operating procedure a particularly advantageous freight rate is offered to 
potential shippers. As 800n as the cargo is loaded, the charterer issues bills 
of lading, collects freight and defaults on further hire payments. The usual 
pattern is for the charterer to disappear or to go into liquidation. By this 
time the vessel is loaded with cargo and the shipowner is faced with a difficult 
position. If the bills of lading have been signed by or on behalf of the 
master without any qualifications or reference to a charter party, the shipowner 
is obliged to deliver the cargo to its destination. Some owners manage to 
obtain extra freight payments from the cargo interests whilst others are forced 
to absorb the loss. Further problems may occur as the fraudulent charterers 
usually leave a string of creditors at loading ports, whose main remedy lies 
in arresting the bunkers supplied by the charterers. 

27. Some cautious owners insist on a clause in the charter party that the bills 
of lading will only be issued on freight collect terms in order to have the 
possibili ty of a lien on the cargo for unpaid freight. The dishonest 
charterers simply substitute these bills for a fresh set market "freight prepaid ", 
collect the freight and disappear. This substitution is done after the vessel 
saile and without the knowledge of the shipowner. Only when the vessel 
reaches the discharge port does the master discover the switching of the bills. 

28. It should be noted in connection with a consideration of such frauds that 
most shippers are usually unaware of the existence of charter parties whilst 
shipping goods. The bills of lading seldom make reference to a charter party. 

29. Frauds committed by shipowners against charterers or cargo interests are 
predominant in recessionary times. In a typical scenario, a chartered vessel 
puts into a convenient way port for alleged repairs and is subsequently 
arrested by an "accommodating creditor" for unpaid bills. The vessel is sold 
by a court order. Since generally under such circumstances the purchaser 
takes the vessel free of all encumbrances, including contract of affreightment 
obligations of the previous owner - even as to the cargo on board, he is thus 
in a po si tion to demand ad.d i ti onal fre igh t from cargo in teres ts • A tal a ter 
stage it transpires that the previous owner, the accommodating creditor and 
the new owner are all part of a parent company. 

D. Devia tion frauds 

30. In essence this category of fraud consists of theft of the cargo. This 
is effected by the shipowner deceiving the cargo owner into chartering the 
vessel to carry the latter's goods to an agreed destination. However, the 
vessel deviates en route to another destination where the goode are sold for 
the benefit of the shipowner. Subsequently, the vessel either is 
intentionally Bunk (which then overla~s with the category of frauds described 
in the next section, paragraphs 32-34) or "disappears" by changing its name, 
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nominal cwnership and country of registration. This type of fraud thrives 
near areas where, either because of war, civil disorders or other factors, there 
are port areas not under close supervision and control, thereby permitting such 
illegal gales to occur without great risk of intervention. The establishment 
of free ~rade zones in port areas of some countries can sometimes facilitate 
this process to the extent that government supervision or customs control is 
minimized for transactions involving goods having been landed which are 
subsequently re-exported. In addition, it is also understood that court 
proceedings in some countries permit disposal of cargo upon application of only 
the shipowner terminating the voyage there, or after only inadequate notice being 
given to cargo owners. 17 
31. Not all deviation frauds are acts premeditated from the time of soliciting 
the cargo. The accidental Cases arise out of charter party disputes where the 
owner is not paid the charter hire, or where the port waiting period is 
excessive. The port congestion of the mid-1970s in West Africa was a major 
cause of deviations. Many charterers voyage chartered vessels without 
realizing the possibility of congestions. Vessels were delayed awaiting berths 
for several months and a number of charterers could not keep up with demurrage 
payments. Many shipowners resorted to warehousing the cargo and abandoning 
the voyages, whilst some owners seized this opportunity to sell the cargo to 
recoup their losses. 

E. Marine insurance fraud s 

32. The types of fraud involving marine insurance are qui te diverse. Many 
frauds of this type involve a fraudulent misrepresentation or non-disclosure -to 
the insurer of a material fact - usually concerning the value of the object 
insured but also including its very existence. This type of fraud can occur in 
both hull insurance and cargo insurance. Such frauo s may thus take the form of 
the scuttling (intentional sinking) of an over-insured vessel, which benefits 
the shipowner in his claim for the 108s from the hull insurer for more than the 
vessel is worth, or the scuttling of a vessel with over-insured or non-existent 
cargo which, in addition to the hull claim, enables the cargo owner similarly to 
gain in his claim from the cargo insurer for the excess over the real value - or 
for the entire claim in the case of non-existent cargo. Variations from the 
above scenarios are numerous. For example, instead of involving the 
connivance of the assured as in the latter case, the shipowner can use the 
scuttling as a means of hiding the fact that he has stolen the cargo and sold it 
clandestinely before the sinking, gj which can also be classified as a deviation 
fraud discussed in the previous section of this report. In such Cases the 
shipowner profits from the overvaluation of the hull on the insurance poli~ as 
well as from the proceeds of the theft. In order for the insurer to avoid 
paying such claims (assuming a prima facie case has been made by the assured for 
loss from an insured peril), he must prove that the vessel was intentionally 
sunk as well as the complicity of the assured in the act, which is often 

11 Cf. Ellen and Campbell, International Maxi time Fraud, (London, Sweet 
and Maxwell, 1981), p.llS. 

~ E.g. As was attempted in the case giving rise to Shell International 
Petroleum Co. Ltd. v. Gibbs lThe "Salem") [1982J I Lloyd's Rep. 369; Lloyd's 
Law Reports ?art 4 [1983J Vol. 1, page 342. 
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factually a difficult task, in tha.t evidence is frequently unavailable and, in 
some national legal systems, legally difficult as well. 11 Yet another 
variation of the scuttling scenario is to arrange an entirely bogus disappearance, 
whereby the vessel later rtreappears" under the guise of a new name and 
nationality. 

33. In addition to the scuttling related frauds, there are numerous and 
frequently cited frauds involving cargo insurance claims. One type can occur 
where there has been an intentional overstatement as to the size of an insured 
consignment. As a result of the overstatement, a claim can be made by the 
consignee against insurers for alleged non-delivery of what was, in fact, the 
non-existent part of the consignment. Such frauds have often occurred in 
connection with an arranged over-invoicing by an accommodating seller at the 
behest of a buyer wishing to obtain excess foreign currency from the central bank 
of his home country which has imposed aurrency exchange controls. 

34. other types of cargo insurance frauds frequently involve claims for loss and 
damage of cargo based upon survey certificates which have either been 
fraudulently made by the claimant or a co-operating surveyor, or result from 
surveyors generally overstating the extent of losses. In addition to being 
to the prejudice of insurers, this type of loss has repercussions on the 
shipowner, to the extent that successful recourse actions have been brought 
against him by the subrogated insurer, as well as on other cargo interests, to 
the extent that such exaggerated or false claims result in increased premiums. 

F. Miscellaneous frauds 

35. Within this category of frauds can be included various types of agen~­
related frauds, mortgage frauds and diverse frauds committed in connection with 
port activities. 

36. Agency frauds arise from the activities of shipping agents generally, 
whether acting as shipbrokers, freight brokers, ship's agents, etc. Among other 
activities, as intermediaries between two parties (the shipowner on the one hand 
and the charterer or other type of cargo owner on the other), they are in a 
position to enable known perpetrators of frauds to continue operating by failing 
to undertake adequate investigations, if not deliberately hiding their proJ>er 
identities, before fixing a charter or accepting cargoes for shipment and/or 
prepaid freight. In this respect, they can frequently be either accomplices or 
unwitting pawns in the charter party frauds described in section C above 
(paragraph 26) where a charterer, either as disponent owner or liner operator, 
offers the chartered vessel to carry the goods of others, obtains prepaid 
freight and disappears while failing to p~ charter hire to the shipowner. In 
addition, they will frequently be the conduit for large sume of money or will be 
in a position to direct their disposal, whether as part of charter hire 
payments or, in the case of agents for a liner service, as prepaid freight. In 
such cases, reports have been received of shipbrokers diverting funds and 
simply disappearing. In addition, frauds have occurred where persons have 
successfully posed as reputable and well-known shipbrokers in order to direct 
charter hire payments to their controlled accounts. Also ship's agents are in 
a position to issue false bills of lading as well as back-dated or post-dated 
bills of lading. 

21 Pursuant to British jurisprudence, it would appear the insurer not only 
bears the burden of proof as to the assured's privity to the scuttling but is 
also faced with the need to meet a high standard of proof in establishing his 
defence to the claim. See Huzelwood, S.J., "Barratry - the scuttler's easy 
route to the I golden prize '" Lloyd's Maritime and Commercial Law Quarterly., 
Vol. 3, 1982, p. 383. 
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37. Mortgage frauds arise from the shipowner, as the mortgagor, failing to meet 
the mortgage payments and deliberately avoiding jurisdictions where the vessel 
might be subject to arrest by the mortgagee. As part of such frauds, the 
vessel may be reregistered in a new country, particularly one that does not 
require a deletion certificate from the previous country of registration (which 
uBually would require notice to the mortgagee before being granted). Such 
reregistration in a new country without being subject to any recorded mortgages 
could permit the sale of the vessel to an unsuspecting buyer for the entire 
benefit of the shipowner or, for that matter, the obtaining of additional funds 
by taking out of a new mortgage. 

38. Maritime frauds committed in connection with port activities are usually not 
a separate category of fraud but are part of other maritime frauds, particularly 
documentary and marine insurance frauds. Thus, reports have been received of 
letters of credit being opened with the requirement to present a "bill of lading" 
wi thout a notation for it to be an "on board" bill of lading. Through 
corruption at the port level, received for shipment receipts have been obtained 
from local port authorities for either non-existent or lower quality (or 
quantity) goods. These receipts have then been presented to the shipowner's 
agents who issued received for shipment bills of lading, which were successfully 
presented for payment under the letters of credit. 

39. Similarly, fraudulent supporting documents, such as health or sanitation 
certificates, are often, as a result of corruption in the port are, easily 
obtainable for otherwise non-conforming goods, which are in turn submitted with 
the other documents for payment on a letter of credit. Intentionally 
inaccurate tallying can also occur in connection with marine insurance frauds. 
In particular, false short landing certificates can be obtained to document 
fraudulent insurance claims for non-delivery. 

40. Theft and, in particular, pilferage are major problems in many port areas. 
Inadequate packing, bad storage arrangements, handling delaYS and security 
controls all lead to theft problems in ports. Lax shipboard security can also 
be responsible for pilferage losses during transport of the cargo. Theft losses 
can, if left uncontrolled, lead to a significant negative impact on the national 
economy of developing countries. Besides being accountable for increases in 
freight costs and insurance premiums, theft losses can cause production delays 
and loss of market resulting from missing goods. 

41. Lax controls by masters in many countries in properly checking goods 
received for shipment and clausing bills of lading concerning the quantity and 
apparent order and condition of goods shipped, either leads to otherwise 
avoidable claims against the shipowner for 10s8 or damage or facilitates the 
commission of frauds when the buyer purchases the goods on the basis of a 
clean bill of lading. On the other hand, attempts by masters to clause bills 
of lading resul ts in pressures by shippers to refrain from doing so. The usual 
result of the shipper giving the shipowner a letter of guarantee in order to 
cover the shipowner's potential losses, can be the commission of fraud against 
the buyer. Also, the shipowner may well find the shipper untraceable or 
bankrupt when it comes to enforcing the terms of the latter of guarantee. 
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G. Piracy 

42. The term "piracy" is frequently used in a liberal sense to refer to a broad 
range of violent acts at sea which do not all correspond to the term as defined 
in international law. lQ/ Piracy is defined in article 101 of the 1982 
United Nations Convention on the Law of the fea, which reiterates the wording 
of article 15 of the 1958 Geneva Convention on the High Seas, which in turn 
codified customary international law on the point, as follows: 

"Piracy consists of any of the following acts: 

(a) any illegal acts of violence or detention, or any act of 
depredation, committed for private ends by the crew or the passengers of 
a private ship or a private aircraft, and directed: 

(i) on the high seas, against another ship or aircraft, or against 
persons or property on board such ship or aircraft; 

(ii) against a ship, aircraft, persons or property in a place 
outside the jurisdiction of any State; 

(b) any act of voluntary participation in the operation of a ship or of 
an aircraft with knowledge of facts making it a pirate ship or aircraft; 

(c) any act of incitin~ or of intentionally facilitating an act 
described in subparagraph (a) or (b). 

43. In actuality, the increasing number of reported thefts, robberies with 
violence, assault and even murder, which have been perpetrated by bands of 
anything from three or four up to about 30 men operating from a varie~ of craft, 
including canoes, outboard-powered boats and high-speed launches, are as likely 
to occur within a port area or territorial sea, where ships are waiting to 
enter a port or traverse a strait, as they are to occur on the high seas. 
In this sense, reported incidents against merchant shipping appear to involve 
land-based gangs. 

44. It also appears that the reported incidents are centred in specific 
regions where there is a relatively high concentration of shipping traffic in 
combination with insufficient police enforcement, arising either from local 
economic and social conditions or because of the presence of extensive coastal 
areas not fully under central government control. 

1Q/ E.N. Brown, "Maritime malpractices and piracy under international law" 
Maritime Poliyy and Management, 1981, Vol. 8, No. 2,pp. 99-107. 
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45. Set ~'orth below is a brief review of varia.us organizations that have either a 
direct 0::: indirect involvement in combating mari time fraud and piracy • Although not 
necessarily comprehensive of all possible organizations, (particularly at the 
national level) that have dealt with the problem of maritime fraud, or that provide 
a service useful to fraud prevention, the list is intended to provide an over-all 
view of the type and variety of organizations concerned. 

A. International Maritime Organization 

46. The eleventh and twelfth sessions of the International Maritime Organization 
(IMO) considered the subject of I~arratry, unlawful seizure of ships and their 
cargoes and other forms of nari time fraud". This was first raised by a note verbale 
of 20 October 1979 from the Government of Lebanon requesting that the subject be 
placed on the agenda of the eleventh sesston of the Assembly. Citing the increased 
occurrence of such acts and their prejudicial effect on international shipping and 
the interests of shippers, consignees, insurers, etc., the Government of Lebanon 
suggested that IMO should consider: (i) taking the requisite effective measure to 
prevent and suppress such actions; and (ii) referring this matter to the Legal 
Committee of IMO for the preparation of an international convention for the 
suppression of criminal barratry and the unlawful seizure of ships and their 
cargoes. 111 
47. After considering this subject at its eleventh session, the IMO Assembly, in 
resolution A.461(XI), requested the IMO Council to provide for a study of the 
subject in order to determine the steps IMO should take and to report back to the 
twelfth session of the Assembly. The Council decided at its forty-fourth session 
(June 1980) to establish an Ad hoc 1.lor king Group on Barratry, the Unlawful Seizure 
of Ships and their Cargoes and Other Forms of Maxi time Fraud to study the nature 
and prevalence of such acts, and the legal administrative and other actions being 
taken by States, international organizations and other interests concerned, and to 
make recommendations to the Council as to the action IMO should take. }g/ 

48. The Ad hoc Working Group met in Paris, on 24 and 25 November 1980, in 
co-operation with the International Chamber of Commerce (ICC). The Group 
recommended a set of draft provisions designed to form the operative paragraphs 
of a draft resolution which the Council might propose to the Assembly. The Council, 
at its forty-sixth session in June 1981, endorsed the Group's proposals and 
recommended them to the Assembly in the form of a draft resolution, which the 
Assembly considered at its twelfth session (November 1931) and adopted with minor 
amendments as resolution A.504(XII) on 20 November 1981. 

49. In summary, the resolution recognized that self-regulation by commercial and 
industrial interests can playa beneficial role in combating maritime fraud and 
noted that these interests were aware of the problem and the need to co-operate 
among themselves as well as with Governments and intergovernmental organizations, 
and that positive results had been achieved through the promotion of studies, 

11 / / 6 .=:.;:;.; lli:O document A Xl 3 • 

,11.,/ S~,e iliO ,iocument G XLIV/D. 
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training schemes, seminars and publications. It also welcomed the work of the ICC, 
in particular in establishing the International Maritime Bureau (see 
paragraphs 52-55) and it urged other interests and organizations to co-operate 
with the ICC and the International Maritime Bureau (1MB). 

50. In addition, the resolution recognized that implementation of IMO's 
conventions and other appropriate international instruments relating to maritime 
safety can contribute to the prevention of maritime safety, and thus it invited 
Governments to ratify the relevant conventions and instruments. It also invited 
Governments to revise as necessary their national laws relating to the prevention 
and suppression of maritime fraud, having particular regard to (a) the 
administration of national registers, including the transfer of o1mership or 
nationality or change of names of ships, (b) doc~ntary reQuirements, bearing in 
mind that measures relating to documentation must not prejudice the facilitation 
of international maritime traffic and trade, and (c) appropriate legal penalties 
for acts of maritime fraud. It further invited Governments to examine the adeQuacy 
of their national law enforcement prodedures and resources with a view of the need 
for effective prevention, investigation and prosecution of maritime frauds. The 
resolution also urged Governments to co-operate together and with intergovernmental 
organizations and other interests in order to co-ordinate actions, including the 
exchange of information and appropriate co-operation with the IMB. Lastly, it 
invited Governments and appropriate international organizations to inform the IMP 
Secretary-General of legal, administrative and other action taken to implement 
the aims of the resolution. The full text of the resolution has been presented 
in the report by the UNCTA.D secretariat entitled "Future 'Vfork" (Tn/B/C. 4/244), 
annex I. 

51. Also, pursuant to a request by Sweden, the IMO Maritime Safety Committee 
developed at its 48th session in June 1983 a draft resolution on piracy and armed 
robberies against merchant ships. In considering this topic, which was brought to 
the attention of IMP (by Sweden) as a result of recent increases in the number of 
violent attacks against merchant shipping in coastal areas 1lI of certain regions 
of the world, the Committee had before it various submissions by non-governmental 
organizations, in particular a report by the International Maritime Bureau (see 
paragraphs 52-55, infra.) reviewing, inter alia, the nature of the attacks and 
measures implemented by private parties and providing some conclusions as to 
possible governmental action. The operative paragrauhs of the draft resolution, 
which will be submitted to the 13th regular I}fO Assembly for adoption, read as 
follows: 

"1. URGES Governments to take, as a natter of the highest priority, all 
measures necessary to prevent and suppress acts of piracy and armed robbery 
from ships in or adjacent to their waters, including strengthening of 
security measures; 

2. INVITES Governments and interested organizations to advise shipowners, 
ship operators, shipmasters and crews on measures to be taken to prevent 
acts of piracy and armed robbery and minimize the effect of such acts; 

1J/ However, attacks have been reported on ships up to 20 miles out to sea. 



TD/B/C.4/AC.4/2 
page 15 

3. FURTHER. INVITES Gove-rnments and organizations concerned to inform the 
Organization of action taken to implement the aims of the present 
resolution; 

4. RECOMMENDS Governments and organizations concerned to inform the 
Organization of any act of piracy or armed robbery committed against a 
ship flying the flag of their country, indicating the location and 
circumstances of the incident; 

5. REQUESTS the Secretary-General to Girculate to Governments and 
organizations concerned the information referred to in paragraphs 3 and 
4 above; 

6. FURTHER REQUESTS the Council to keep this matter under review and 
take ~ such further action as it may consider necessary in the light 
of developments." 

B. International Chamber of Commerce/International Maritime Bureau 

52. The International Chamber of Commerce (ICC), which co-operated with IMO in 
convening the Ad hoc Working Group on Barratry, has also undertaken certain 
activities in relation to maritime fraud. In connection with its activities in 
this field, the ICC holds the conviction " ••• that self-regulation in 
international trade is in the best interest of the world trading community". Jj} 
It has published a pamphlet entitled Guide to the nrevention of maritime 
fraud, 1&/ which briefly explains the nature, types and characteristics of 
maritime fraud and offers advice on precautionary measures to be taken by 
interests involved in international trade. Furthermore, in 1981, the ICC 
established the International Maritime Bureau (IMB), which is a non-governmental 
non-profit-making organization designed as a focal point and a central clearing 
house for information concerning maritime fraud activities to enable 
individuals, corporations and governments involved in international trade and 
maritime affairs to avoid being victimized by such activities. 

53. Membership in the IMB, which is situated in London, is by annual 
subscription, although ad hoc assistance can be obtained. It is understood 
that approximately 40 per cent of the members are from developing countries, 
50 per cent from developed-market-economy countries, 7 per cent from socialist 
countries of Eastern Europe and 3 per cent non-governmental international 
organizations. 

54. The IMB's stated objectives are: (1) To prevent fraud and other suspect 
practices in international maritime transport; (2) To receive information 
provided by commercial and other interests, including governmental and 
international agencies, relating to fraudulent or other suspect practices in 
international maritime transport, and to collate this information as a basis 
on which to advise members and the industry generally; (3) To suggest avenues 
of procedure to those involved in a transaction which they believe may be 

W TI10 document MSC 48/wp.24/Rev.2. 

l:.2! "bternational maTi time fraud" (321/243 Rev.l) statement adopted by 
the 137th oession of the Council (10 June 1980). 

l!i/ ICC Pl1.1)li::atioD -~7CI, 19nC. 
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fraudulent or otherwise suspect; (4) To advise organizations in setting up or 
improving operational and commercial systems so as to reduce their vulnerability 
to fraud or malpractice; (5) To design and provide educational services relating 
to international maritime transport fraud and suspect practices as an essential 
crime prevention service, and (6) To conduct investigations into fraud or 
commercial malpractice and assist injured parties in effecting financial 
recoveries. 11./ 

55. Of the various activities undertaken by the 1MB in the realization of the 
above objectives, the roles of investigation and dissemination of inforr~tion 
appear to be the most noteworthy. Apparently as a result of the world-wide 
contacts established by the personnel of the IMB, it has been highly effective 
in locating "missing" vessels or cargoes, authenticating documents and generally 
exposing fraudulent activities. As part of its dissemination of information 
role, it circulates fortnightly a confidential bulletin to its members concerning 
reported frauds and their modus operandi, activities of companies and persons 
associated with fraud and suspect practices, reports of stolen or forged survey 
certificates and letters of credit, etc. In addition, its computerized data 
bank is open to members wishing to investigate individuals or companies with 
whom they are about to do business. One of the notable aspects of the 1MB 
information role is its willingness to disseminate information about suspect 
individuals or activities which is believed to be true but which has not been 
completely confirmed to be true. It is felt that the quick dissemination of such 
information in advance of confirmation is essential to assist its members to 
avoid being victimized by such activities. Although such a procedure runs the 
risk of slander or libel actions being instituted against it, nevertheless, the 
1MB in one court case brought to date has successfully avoided the imposition 
of an interlocutory injunction against its information activities in the 
absence of proof that it had acted maliciously or did not honestly believe what 
it said to be true. l§} 

c. Other organizations 

1. Arab Federation of Shippirg 

56. The secretariat of this non-governmental organization, which is situated in 
Baghdad (Iraq), has analyeed problems arising from the occurrence of maritime 
fraud and piracy. It has, inter alia, recommended that there should be greater 
co-ordination of activities of Arab organizations in combating the problem of 
fraud in the region. Furthermore, it expressed its support of the UNarAD 
Secretariat's suggestion for the establishment of an international convention 
on mri time fraud and piracy, 12/ and UNCTAD I S work on combating the ne ga ti ve 

11./ 1MB publicity publication. 

l§/ Harakas and others v Baltic Mercantile and Shipping Exchange and Another, 
(U .K.)1982. 

121 See document TD/B/C.4/244. 
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aspects of flags of convenience. It also expressed its intention to continue 
its co-operation with the IMB, IMO and ICC and suggested the creation of an 
Arab investigation shipping office. ~ 

2. Baltic and International Maritime Conferen~e 

57. The Baltic and International Maritime Conference (BIMCO) circulates a 
confidential weekly circular to its members which from time to time contains 
some information concerning maritime fraud acts or other relevant circumBtances. 
General meetings of BIMCO have also provided a forum for discussions of 
mari time fraud problems. In addition, it i.9 understood that BIMCO keeps a data 
bank of known incidents of fraud and it has a confidential register of persons 
or entities who do not fulfil contracts properly or who fail to act ethically; 
however, apart from releasing details to investigation teams, the information 
is essentially for members. 

3. Baltic Mercantile and Shipping Exchange 

58. The Baltic Exchange, which is situated in London, is the world's largest 
single chartering market. It informs its members, by posting relevant details, 
concerning individuals or corporations who have not honoured their contracts. 

4. Commonwealth Secretariat 

59. Pursuant to a report prepared under the auspices of the Commonwealth 
Secretariat, a Fraud Liaison Officer has been appointed to develop and co-ordinate 
such matters as criminal financial intelligence and target operations, liaison 
with other international organizations on fraud matters, the diseemination of 
relevant information, the provision of technical advice and trai~ing in the 
conduct of international investigations. 111 
5. Federation of Chambers of Commerce, Industry and Agriculture for 

Arab Gulf Countries 

60. This non-governmental organization of Chambers of Commerce in the Gulf 
region has held various seminars on the problem of mari ti~ fraud and piracy 
to help educate traders to the risks involved and the nro~ective measures to 
be taken. At its fourth session (11 March 1981), it r~cotlmended to its members, 
also members of UllCTA]) , to support the work of the Commi ~tee on Shipping on 
piracy 8Jl well as to raise the problem in the United Nat.Lons regional 
commissions. In this connection, it recognized as the ~"ltiIlBte objective the 
establishment of international co-operation to combat ~itime fraud and piracy 
and the formulation of an appropriate internationa: convention for that purpose. 

6. General Union of Chambers of Commerce, IDdue~ry and Agriculture for 
.Arab countri es 

61. This non-governmental organization si tr:ated in Beirut (Lebanon), consists 
of a.ll the Arab Chambers of Commerce of met:i:,er 3M. tes of the Arab League and it 
has been the focus of an exchange of relevant information concerning recommended 
measures by their members. 

J:9J 3tu.iy of the Conference cn }1ar~time Fraud and Piracy by AFS secretariat, 
presenteQ at a Seminar on Maritime Fra~~ and Piracy in K~vait, 18-20 April 1983. 

21/ See~he Promotion and Development of International Co-ope~tion to 
Combat Cornae:-cial and Economic Crime" aemorandum by the Commonwealth Secretariat 
and paper by ~r. B.A.K. Rider, Commonwealth Secretariat, document LMM (80)2. 
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7. Gult Co-operation Council 

62. This intergovernmental organization, situated in Riyadh (Saudi Arabia), has 
considered at various levels the problem of maritime fraud and piracy, in 
particular deviation frauds. At the first Council of Transport Ministers, 
1-2 May 1982, a resolution was adopted concerning, inter alia, the establishment 
of an Information Centre on Piracy and Maritime Fraud, situated in Riyadh, for 
co-ordinating and exchanging information concerning the occurrence of maritime 
fraud. Additional matters dealt with by the resolution included the need for 
regional co-operation among commercial trade ministries of member States concerning 
action against the sale of goods resulting from piracy, the desirability of the 
member States to co-operate with the IMB and the convening of a Group of Experts 
to draft model regional legislation dealing with problems involving maritime fraud 
and piracy. 

8. International Association of Airport and Seaport Police 

63. The International Association of Airport and Seaport Police (IAASP) which is 
a non-governmental international association of law enforcement officers and other 
individuals involved in port and cargo security activity, serves as a forum for 
discussion of maritime fraud problems. 

9. The International Cargo Handling Co-ordination Association (ICHCA) 

64. This is a non-governmental organization of port and cargo handling 
organizations which has issued several booklets and studies on cargo loss 
prevention, including security, packaging, handling and storage measures to 
be taken, inter alia, to minimize losses by theft and pilferage in port areas. 

10. International Criminal Police Organization 

65. The International Criminal Police Organization (Interpol), which is composed 
of national pOlice organizations sponsored by their Governments, acts as a 
liaison centre for the exchange of information and promotion of co-operation 
between several national police forces. Maritime fraud, to the extent that it 
forms one type of criminal activity, is naturally included within the scope of 
activities of Interpol. However, Interpol is only a liaison centre without any 
direct international investigative or jurisdictional capabilities. 

11. International Union of Marine Insurers 

66. The International Union of Marine Insurers (IUMI) at its 1982 annual meeting 
held a Cargo Workshop on "Crime in International Tradel! wherein the problem of 
maritime fraud was discussed. Pursuant to that workshop a resolution was 
unanimously adopted at the Open Council Meeting of IUMI inviting the international 
associations of bankers, shippers, shipowners and specialized trade associations 
to join in asking the ICC to convene an interorganizational meeting for the 
purpose of exploring practical forms of such direct co-operation. However, it is 
understood that such a meeting has never materIalized. 

12. The League of Arab States 

67. This intergovernmental organization of Arab States has, through its secretariat, 
studied the problem of maritime fraud and piracy in the region and has, in the 
Economic and Social Arab Council at its 31st session (2-6 June 1982) adopted 
several recommendations for regional action. In addition to recommending the 
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adoption of specified conventions on technical and safety measures, it recommended 
improved measures for regional co-operation and exchange of information and 
re~uested its members in the UNCT~\D Committee on Shipping to accelerate the 
establishr:1ent of international legislation to resolve the problem of maritime 
fraud and piracy. 

13. Protection and Indemnity Clubs 

68. There are some 27 medium to large P & I Clubs in existence which are 
intimately concerned with combating a wide range of fraudulent activities affecting 
liability claims against entered vessels, in particular claims for loss of or 
damage to cargo. The arrangements made for investigating fraudulent acts or 
related claims vary from club to club, but include at least in one case the 
establishment of a separate investigation service. Members are advised of the 
risk of specific recurrent fraudulent activity via club circulars. 

14. Salvage Association (U.K.) 

69. This body, which is fundea. by underwriters and from fees received from 
surveyors carried out by its team of surveyors, investigates casualties in which 
marine underwriters are interested. As part of its activities, it has gathered 
extensive experience and information on maritime fraud activities, but it is 
understood that the information is not made available to the public at large. 

D. Information agencies 

70. There are a nunber of agencies whose primary purpose is to provide 
information. Included within this categorJ are credit investigation agencies 
which can be used for varying coats to investigate and collate available 
information on the financial standing of individuals and entities. In addition, 
there are agencies which collect and disseminate certain ship-related information. 
Included in this category are, among others: 

1. Lloyd's Shipping Information Services (U.K.) 

71. Lloyd's Shipping Information Services (LSI8) is a commercial organization 
offering a variety of services relating to ships based upon the information files 
and data gathering capabilities of Lloyd's of London Press and Lloyd's Register of 
Shipping. Its files contain details concerning all known ships above 
100 gross tons on order or under construction; all known ships above 
100 gross tons (approximately 74,000), their registered owners, managers, current 
and former names, technical details, classification, flag, etc.; casualties of 
ships over 100 gross tons since January 1976; and ship movements of over 
30,000 vessels. In connection with this, • special vlatch Service is available 
,.;hereby information concerning a particular vessel movement can be communicated 
to a client as soon as it is received by L8I8. 1S18 has recently inaugurated a 
new service which attempts to trace the controlling interest of ships Over 
1,000 gross tons. This service provides liE'tiIlgs of the shipowning and managing 
companies of such ships grouped together under the parent company. It shows the 
current fleet of the Group, directors of the 8hi pmming company, general agents, 
former comr;a.ny names (if known), date when the parent company first became an 
o'wner of ships, as well as other related details. 
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72. 1SIS is generally acknowledged to be the largest and most authoritative 
centralized source for this type of shipping information. As a private 
organization operating in a field where there are few if any international reporting 
requirements as to such information, it relies on Lloyd's 1,800 agents and numerous 
other sources ranging from port authorities to press agencies for the communication 
of relevant data. Criticisms of its service range from lateness of information, 
in accuracies and absence of anyon-line computer access to its data bank. In this 
latter respect, it claims information will normally be despatched within seven days, 
depending on the complexity of the inquiry, though somewhat faster replies may be 
made if circumstances permit. Such a time lag could be unsuitable for many types 
of fraud related enquiries. It is understood, however, that an on---line computer 
capabili~ is being developed which should lessen this problem. 

2. Maritime Data Network 1td. 

73. This privata organization (MARDATA) is an international joint venture 
specializing in the collection and dissemination of ship related information, 
utilizing among other sources 1SIS. In addition to offering basically the same 
type of information as is available from 1SI8 directly, it also provides on-line 
computer access and it includes a reporting service on charter fixtures. In the 
absence of any international reporting system for charter fixtures, this additional 
service has been criticized for being incomplete. m 
E. Conclusion 

74. The above list is not exhawst1vQ of all the organizations in some way 
connected with the prevention of maritime fraud. Nevertheless, it provides an idea 
of the diversity of the types of organizations which are either directly concerned 
with the problem of maritime fraud and piracy or provide information which can be 
of use in preventing its occurrence. 

75. In connection with the organizations which provide information which could be 
of use in preventing maritime fraud and piracy, it should be pointed out that some 
of the organizations, such as BIMCO, the Baltic and the P & I Clubs, provide 
information on the subject more as a service to their members which is incidental 
to the main purpose of their existence. Other organizations, however, specialize 
in the collection and dissemination of either maritime fraud information or ship­
related information which can be of use in anti-fraud investigations. In 
connection with this latter group of organizations, the introduction of 
computerization has had a profound impact on the efficaci~ in presenting the 
information in understandable form within a relatively short time. Those that 
have not already become fully computerized have nevertheless recognized the need 
to do so. In this respect, computerization has vastly expanded existing 
capabilities in handling, collating and presenting information in readily usable 
form and the shipping community has begun to take advantage of this capability, 
not only for this general conduct of its business, but also, as is being done 
particularly by the IMB, to collate and utilize information for fraud prevention 
purposes. 

mE.g. "Databa.se iJser Survey", Data.vlorld, No. 13, 1982, p.39. 
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IV. ANALYSIS OF POSSJJ3IE ACTIONS TO MINIMIZE THE OCCURRENCE OF MARITll1E FRAUD 

A. Introduction 

76. Various suggestions have been made for combating maritime fraud in 
innumerable seminars and in various organizations. The creation of the !ME is 
itself a fruition of one such suggestion. Most of the others, particularly 
those involving international action, have not been developed in any degree of 
detail and still less ever been implemented. Some of the suggestions merit 
further consideration, whereas others, after analysis, are either unrealistic 
or ineffective in achieving their intended goals. 

77. Set forth in this section is an analysis of these suggestions, together 
wi th an appraisal of .,hether they warrant further development as likely 
efficient and effective measures to minimize the occurrence of maritime fraud. 
Inherent in this analysis is the need to recognize and discard at an early 
stage those suggestions frequently raised in international fora which on closer 
inspection are ineffective. This "weeding-out" process serves in itself a 
useful role by permitting the international community to focus its attention 
on those suggestions which harbour some realistic chance of having an 
appreciable impact on the occurrence of maritime fraud. 

78. The analysis of the various suggestions is divided into those generally 
applicable as preventive measures to avoid the occurrence of fraud and remedial 
measures to be taken after a fraud has occurred. Obviously, there is a not 
insignificant overlap between the two aspects, particularly to the extent that 
remedial measures form a deterrent to the future commission of fraud; nevertheless, 
the division of the topics has been made to facilitate an orderly analysis of 
the various types of suggestions presented. 

B. Preventive measures 

1. Documentary Frauds 

(a) Precautions by buyers of goods 

79. It has been repeatedly pointed out in various fora that buyers of goods 
do not take sufficient precautions in international sales transactions to avoid 
being the victims of fraud. 12/ Various suggestions have been made to develop 
educational programmes for traders to highlight the dangers involved in 
international sales transactions and to instruct them in the necessary 

~ E.g., see reports by J. Thomas and J. Schults, CMI Colloquium on 
Bills of Lading, (Venice, 30 May-l June 1983); '~ocumentary Fraud - A Banker's 
Views", by Bernard S. 'Wheble, report submitted to the TIJMI Cargo Workshop on 
"Crime in International Trade", 13 September 1982; paper presented by 
Jacques Jones to the International Maritime Risk Conference organized by 
Oyez-IBC. April 1982. 
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precautions to be taken. In addition, it has been urged that banks involved in 
opening up letters of credit should playa more active role in advising their 
clients on necessary precautions. ~ 

80. Given the accounts of fraudulent transactions in which the victimized buyers 
of goods failed to make reasonable checks on the reliability of the seller, failed 
either to ascertain whether the vessel on which the goods were to be loaded was 
anywhere near the loading port or whether it was capable of carrying the intended 
cargo, 12/ and failed to insist in the letter of credit for adequate 
documentation, ~ it is clearly necessary to encourage a greater awareness 
on the part of potential buyers of the preca~tionE which need to be taken when 
dealing \</i th sellers or intermediaries with whom they are not familiar. 

81. Various entities such as the IMB are making efforts to improve this awareness 
through seminars, and certain pUblications exist provic.ing general advice on 
what sort of precautionary measures should be taken by buyers, including 
attempting to ascertain the reliability of sellers via local chambers of 
commerce of the country concerned. 11/. However, as has been admitted by the ICC, 

" ••• [NJot all parties, particularly the smaller traders, have the 
necessary degree of sophistication to fully protect their own interests. 
It is not easy to discover the reliability of all commercial parties and 
transporters." 1§} 

.?AI E.g., CMI Colloquium on Bills of Lading (see para. 84- infra), 
Wheble, Ope cit. 

:?5J "There are many instances on record where the most elementary 
precautions could have prevented the loss of a great deal of money. There have 
been cases where cargo has been offered on the commodity markets as being on 
board and at sea though a check of the vessel's name against the port of loading 
would have shown that the vessel has been thousands of miles away from that 
port on the date in question. It is astonishing that neither the forger nor 
the victim checks these basic facts. With this lack of attention to detail 
there is no wonder that sonetimes a forged bill offers a quantity of cargo which 
exceeds the displacement tonnage of the vessel supposedly carrying it". 
Presentation by E. Ellen, "International Policing and the Conc:ept Gf' an 
International Maritime Bureau" at a seminar on "Prevention of Shipping Fraud" 
in New York, 26-27 June 1980, organized by The Ship broker magazine and 
sponsored by the Institute of Chartered Shipolmers, london, and the Association 
of Shipbrokers and Agents Inc., (United States of America) (hereinafter 
referred to as the "Ship broker Seminar, 1980"). 

~ E.g., " ••• buyers are often very naive about the conditions they set." 
In one case the buyer authorized the bank to pay on the production of 10 
different documents. This would seem prudent - but closer examination showed 
that every one of the 10 documents originated from the seller or the seller's 
agents, so that not one I .. as of independent origin. Ibid. 

111 E.g., see the ICC Guide to Prevention of Maritime Fraud. 

1§! Ibid. p. 8. 
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Consequently, it is particularly important not only to maximize the possible 
safeguards in letter of credit transactions by requiring the appropriate type 
of documents (in view of the frequent difficulty in ascertaining the reliability 
of trading partners), but also to develop a readily available advisory service 
to small traders to ensure that they have undertaken the appropriate steps 
to protect their interests. 

82. In view of the central role banks play in international trade, in 
particular in the payment of goods by letters of credit, it would appear that 
banks are tile most suitable entities to provide such an advisory service. As 
the focal point for the passage of numerous letter of credit transactions, 
whether as issuing bank acting at the request of a client to open the credit 
or as the bank paying on the credit against presentation of documents, banks have 
the best awareness of the limitations on the safety of letters of credit as a 
means of payment. :FUrthermore, as -che entity which the buyer must inavi tably 
contact in order to open up a letter of credit, barucs are best situated to advise 
the applicant for the credit on necessary safeguards - whether involving 
necessary documents to be required in the credit or concerning appropriate 
independent enquiries to be made on the reliability of the trading partner. 

83. Although it may be argued that it is not strictly speaking necessary for 
banks to perform such a function it can equally be argued that, as providers 
of the letter of credit system, banks have a certain moral obligation to ensure 
that proper documents are required by the buyer to provide a reasonable likelihood 
that the payment on the credit will in fact be payment for the goods specified. 
:FUrthermore, as beneficiaries of the letter of credit system - beneficiaries in 
that sense that a commission is received for services rendered - it is in the 
best interests of the banks wishing to continue this particular business to 
foster an environment of commercial confidence in the procedure. To the extent 
that frauds can be avoided through a more judicious requirement for documents 
and prior investigation of trading partners it is certainly in the interests 
of banks to encourage such policies. 

84. The development of such an advisory role for banks would be consistent with 
Recommendation No. 7 of the eMI Colloquium on bills of lading in Venice, 
30 May-l June 1983, subsequently approved by the CMI Assembly, which stated that: 

Banks should be encouraged to warn their customers of the risk of fraud 
under documentary letters of credit and advise them on suitable precautions. 

85. Although representatives from banks situated in developed countries have 
a~serted in various fora ~ that they already provide advice on anti-fraud 
measures on an ad hoc basis, it is ~~ticipated that smiliar services may not 
be as readily available in developing countries where expertise in international 
shipping and trade matters is not yet well developed. Such a lack of expertise 
appears to be confirmed by the large number of reported frauds committed against 
interests in developing countries on the basis of letters of credit opened ",ith 

~ E.g., see report of the GMI Colloquium on Bills of Lading, Lloyd's List, 
"Banks urged to ad vis e on fraud", 2 June 1983. 
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local banks with inadequa te documentary safeguards and \"here the buyer appears 
not to have undertaken reasonable investigations into the reliability of the 
seller. 

86. Consequently, it is suggested that it may be desirable for the ICC to 
formulate a set of guidelines for ba~ to refer to when accepting applications 
to open letters of credit. Such guidelines could assist those banks having 
insufficient eJl,.-perience or expertise in this type of transaction to advise 
their clients on necessary safeguards. 

(b) Central registry for bills of lading 

87. In connection with the problem of late presentation of bills of lading 
in the tanker trade, proposals are being developed by the Chase Manhattan Bank 
and the International Association of Independent Tanker Owners (INTERTANKO) 
to establish a central registry in which bills of lading would be deposited upon 
their issuance and held in lieu of physical transfer from buyer to seller. 
Transactions involving the bill of lading would be centrally registered and 
delivery would take place to the last recorded holder of the bill of lading 
in the Registry. The operation of the proposed registry has been described as 
follows: 

"The main difference between the present system and the proposed 
Registry is that the physical exchange of the paper bill of lading would 
be replaced by electronic transmission of information relating to the 
bill of lading. Endorsement, delivery and receipt of the bill of lading 
would still occur but would be done by the Registry as agent for the seller 
and buyer in turn. Physical movement of the bill of lading would be 
avoided. 

To accomplish this, the bill of lading would be produced in the normal 
manner but would be taken out of circulation immediately after its 
completion at the loading port and \'10uld be delivered into the Registry 
vaul t for safekeeping. Any changes in ovmership requiring endorsement 
of the bill of lading would be performed by the Registry acting as agent 
for the seller and buyer in turn. \'1hen the ship reaches the discharge 
port, the Registry would transmit to the ship's master (probably through 
the shipoymer or charterer's agent) the identifying code number of the 
last owner of record. A similar message would be sent to the last o~mer 
of record for him to use to identify himself to the master as the bill of 
lading once would have.". jgJ 

88. The proposed establishment of such a Central Registry is primarily intended 
to solve a problem of late presentation of bills of lading which necessitates 
delivery of the goods without handing over the bill of lading, perhaps subject 

JSJJ Bill of lading Registry System, Issue Paper No.1, "Processing/ 
Communications Systems", submitted to the International Forum on Seaborne Trade 
Documentation, 11 April 1983, p. 1. 
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to the consignee providing a bank guarantee or letter of indemnity - a problem 
which occurs particularly frequently in the tanker trade, where cargoes are 
frequently and repeatedly sold in transit and Hhere sales are financed through 
the international banking system. However, various' aspects of the proposed 
Central Registry incidentally result in preventing major ~es of documentary 
fraud and it could perhaps be extended for use not just in the tanker trade, but 
in other trade as well. Al though it is not possible to explain in detail in 
this report all aspects of the proposals for the Central Registry, nevertheless, 
in order to understand fully the fraud prevention mechanism of the proposed 
Registry, it is necessary J~ review certain key characteristics of the system. 

89. Firstly, it is proposed that carriers, whether as charterers or shipowners, 
would subscribe on an annual basis, whereupon master files of participants, 
their a~ents, and ships (including their names, flags ann Lloyd's registration 
numbers) would be created. J1I At such time, arrangements would be made 
concerning electronic or telex message transmissions and "test keys" or call 
back procedures to confirm the validity of all communications with the Registry. 

90. Presumably, it will be during the negotiations for the initial sale of 
cargo that it \dll be agreed to use the Central Registry System, at which point 
the buyer communicates certain preliminary information relating to the Bill of 
Lading to the Registry. The Registry opens a new transaction file and holds 
the data in suspense. 1~e name of the ship nominated is also communicated to 
the Registry. When the seller and the ship's master both send messages to the 
Registry which match the buyer's message exactly as to terms and as to their 
identities, and when the test keys are validated, the transaction file is 
activated for an owner of record. The bill of lading itself is .picked up at the 
loading port and transported to the Registry for safekeeping and as a final check 
on the message. W At this point presumably the "owner of record" is still the 
original seller until the Registry is notified that the goods have been sold. 
The process for transfers of title is described as follows: 

The seller (owner of record) notifies the Registry of the name of the 
new buyer when the underlying cargo has been sold. The seller also 
provides the buyer with a portion of his test key. The seller's message 
is tested first. If it passes, the Registry will then accept the message 
from the named buyer. This is tested as well and it will pass only if 
it contains a portion provided by the seller. If it then compares on 
content, a new owner of record will be noted. The Registry, as agent 
for the seller, would then physically endorse the bill of lading which 
is retained in the vault. JJ/ 

J1I Ibid., p. 2. To provide a cross-check of data, it is envisaged that 
arrangements could be made with, e.g. Lloyd's Register to obtain shipping 
and cargo information. 

]1/ Ibid., p. 2. 

Z2J' Ibid., p. 3. 
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The process of effecting delivery by the participating carrier to the person 
entitled to receive the goods has been described as follows: 

'~elivery would occur as follows: 

When the ship nears the discharge port the shipowner or agent will notify 
the Registry and request the name of the owner(s) of record. The Registry 
will then query the OImer of record as to whether he wants to take 
delivery. In some cases he may not wish to arrange delivery through the 
Registry because of: 

1. A dispute over the cargo, or 

2. For reasons kno\m to himself he requests that the documents be 
removed from the Registry and sent to him directly. 

Assuming delivery is acceptable to the owner of record, messages Hill be 
sent to the carrier and to the owner of record Hhich would include a test 
number to be used as validation behleen the t\~o. After deli very the 
Registry, as agent for the carrier, upon carrier's instructions, \~ill sign 
the Bit as accomplished and in any event dispose of it as directed by the 
carrier. ". W 

91. Assuming - as is proposed - that adequate "testing codes" and "call back" 
procedures are developed to ensure that the Registry acts only on messages and 
information from "proper" parties, then the Registry will be in a unique 
position of being the central repository for virtually all information concerning 
the shipment - t-Jhether originating from the seller, carrier or buyer, and 
thereby capable of discovering when overlapping information flows from 
independent sources do not match - the first sign of fraud. 

92. If the Registry is established as proposed and described above, the necessity 
for the ship's master to send independent confirmation of the details of the 
shipment to the Registry provides an automatic check on the accuracy and even 
the validity of the bill of lading submitted by the seller. Thus, maritime 
fraud involving alteration of an otherwise valid bill of lading and issuance 
of a bill of lading for completely non-existent goods would both be automatically 
revealed in the Registry system by non-matching data received from the carrier 
in the first case and non-receipt of any data from the carrier in the second. 

93. The Registry system would also prevent fraudulent multiple sales of the 
goods, based on false duplicate "originals" of the bill of lading and 
accompanying documents, to the extent that there were attempts to process all 
such "sales" through the Registry system. Clearly in such cases, the "second" 
sale could never be completed since the Registry's databank would reveal that 
the "seller" had in fact already passed his interest and was no longer owner 
of record. 
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94. Also, the Registry would prevent many buyer documentary frauds, previously 
described in paragraphs 20-22. In such cases, false bills of lading produced by 
the buyer (before actual purchase), on the basis of a notice copy forwarded by 
the seller, could never be the basis of a delivery of the goods as long as the 
carrier is on notice that the true original(s) is (are) in the Registry. 
Similarly, those frauds where the buyer obtains the goods from the carrier against 
presentation of a letter of guarantee (because the bill of lading is late in 
arriving) and then sells the bill of lading to an innocent buyer would be 
eliminated, because the first step of this fraud, i.e. the claim that the bills 
are lost and the demand for delivery of the goods against a letter of indemnit7, 
would never be possible under the Registry system (assurring it is used for the 
entire period of the transport). 

95. Although instances where the proposed Registry system would prevent certain 
types of fraud have been indicated, it must be emphasizeu that it cannot prevent 
all types. For example, although fraudulent double sales may be prevented to the 
extent they are attempted within the Registry system, there is noting to prevent 
the fraudulent second sale being effected outside the Registry. l2I However, it 
is important to note in this context that the buyer within the Registry system 
is still protected to the extent that he uses the Registry system for the entire 
period of the transport. In this situation, the carrier participating in the'. 
system could not legally deliver the cargo against presentation of a bill of 
lading purported to be the valid original from the second buyer when the carrier 
is on notice that the true original(s) is (are) in the Registry. ~ The second 

l2I Such second sales outside che system could equally occur by buyers 
collecting the goods through the Registry system while simultaneously duplicating 
a second set of original documents. 

::JJ It is believed that the first buyer using the Registry will still be 
protected even when the bill deposited in the Registry is the false one. As long 
as the buyer, v/hen first contacting the Registr:r, indicates that he will be the 
named consignee on the bill of lading, then any variance in the actual bill vlill 
be picked up by the Registry. Thus, by ensuring the real bill of lading is made 
out to the consignee (such information being independently confirmed by the 
carrier directly to the Registry), the seller would not be able to pass title by 
negotiating the real bill to an innocent buyer outside the Registry by forging 
the consignee's signature. Thus, when the carrier refuses to hand over the goods 
to the second consignee, such refusal should be considered justifiable even though 
it is later proved that the bill in the Registry is the false one. On balance, it 
is believed in such a situation the buyer as owner of record under the Registry 
bill will be considered to be the real titleholder to the goods. 

The only instance where a buyer under the RegistrJ might not be protected is 
\'lhen the seller opened up the transaction file himself and submitted a false bill 
of lading made out to himself as consignee. Since this would tally with the 
information supplied by the carrier and would be in conformity with the 
information given in opening up the transaction file, the seller would be able 
to process the false bill in the Registry without hindrance and sell it to an 
innocent buyer while at the same time validly passing title with the real bill 
outside the Registry since he would be the valid named consignee. However, this 
instance is fairly specialized in nature. Firstly, the fraudulent seller has no 
impetus to ensure that the false bill is submitted to the Registry since 
regardless of which way he operates he will still receive payment twice. Secondly, 
it does not apply to a buyer of goods \~ho opens up the transaction file himself 
before shipment. In this case, as described above the buyer is protected from 
a double 3ale regardless of how the seller operates. 
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buyer - having taken the false bill of lading outside the Registry system - lacks 
such protection. On the other hand, it can be argued that the second buyer 
assumed the risk by not insisting on using the Registry and, furthermore, that 
such cases would not arise to the extent that use of the Registry becomes 
universal. j]} 

96. More serious loopholes in the fraud prevention impact of the proposed 
Registry system, if it is extended to general cargo moving under a bill of lading, 
would be its inability to detect fraudulent shipment of non-conforming goods, 
rubbish shipped in pre-stuffed containers, and any other type of misdescription 
of the consignment which would not be detected by the carrier's check before 
shipment for purposes of notation on the bill of lading. Also, the Registry 
system would not detect frauds perpetrated with the collusion of the carrier. 
Although possible in all cases - except, perhaps, shipments on well established 
carriers - the risk would appear relatively greater in the case of bareboat or 
time charterers, in the latter case particularly when the charter party authorizes 
the charterer to sign bills of lading on behalf of the master. 

91. In conclusion, although at the time o~ preparing this report certain aspects 
of the Registry system remain to be clarified, the IGG may wish to assess the 
merits of the proposal and communicate its views to the organizers for their 
consideration. Furthermore, in view of its potential application to other types 
of trade besides just the tanker trade, it may wish to be kept informed of the 
progress of the project and the experience with its initial implementation. j§} 
Although the proposed system will be unable to prevent certain types of fraud, 
it is submitted that when used in conjunction with other proposed safeguards -
particularly the proposed bank "super-service" suggested in subsection (d) of 
this Section on documentary frauds, (paras. 112-140) - the total package of 
fraud prevention devices could become a virtually foolproof protective 
system against documentary maritime fraud, if the proposed central registry 
system functions as envisaged. 

(c) A "secure" bill of lading 

98. Although bills of lading are documents of title for the goods - enabling 
not only the consignee to obtain possession of the goods from the carrier but 
also the seller to obtain payment on letters of credit opened up by the buyer -
they are nevertheless considered to be relatively easy to forge - being usually 
printed on blank paper - and in fact they are readily purchasable in blank 
form "on the street". This situation has been the basis for certain suggestions 
for reducing the possibilities for forging bills of lading J2I which merit 
consideration. 

211 It may well be that the cost of the system - estimated at $300 to 
$400 per consignment - might preclude its use for relatively small, low-valuded 
shipments; however, it is unlikely that such shipments would be the target 
of this type of fraud anyway. 

2§! It is understood that a pilot project is envisaged in the North Sea 
trades with the expected commencement of operations in approximately l~ to 
2 years. 

J3.I E.g. "Shipping companies ••• should tighten up their bill of lading 
department and Qonsider the use of an embossed coded number on each bill of 
lading at least for high-valued or large parcels of cargo". Ellen and Campbell, 
International Maritime Fraud, pp. 117-8. 
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99. It is understood that the 1MB is considering proposals to develop a 
difficult-to-forge bill of lading which is subject to controlled circulation. 
Although it has not been finally decided whether to proceed with the project, the 
IMB has previously advocated that increased security measures should be 
incorporated into bill of lading forms.!f]/ If instituted, it is understood 
that the format of the proposed 1MB "secure" bill of lading would consist of 
(a) Watermarked paper with motif~ (b) Synthetic coloured fibres distributed 
over the whole sheet; (c) A sensitizing treatment, equivalent to a typical 
cheque standard, to prevent alterations, and also serving as an authentication 
device; and (d) a unique serial number. It is envisaged that the exact 
specification of the document could be altered to suit requirements of a 
particular trade. Printing and circulation of the bills would be controlled by 
one single body, such as local chambers of commerce. The bills would be issued 
to shippers, upon application and against receipt. Upon distribution, the 
serial numbers would be recorded. Banks would be advised of the system and they 
would receive a sample format. As a consequence, it is felt that the banks would 
be in a position to verify the authenticity of the form and, by enabling the 
identity of the purchaser to be traced in the event of a fraud occurring, the 
system would offer a reasonable deterrent against forgery of bills of lading. 

100. Based on information available to the secretariat concerning the IMB 
proposals, and bearing in mind that there is nothing in the proposed system to 
prevent the initial entry of false data on the bill of lading, ~ it would 
appear that the key to the success or failure of the system will depend on the 
degree of control of the distribution. of the document to ensure the 
identifiability of the purchaser. To the extent that the document may be issued 
to individuals or firms who are not fully known or otherwise identifiable, the 
risk exists that its circulation becomes "uncontrolled". Also, it is not 
clear what would prevent the onward, and thus uncontrolled, transfer of a blank 
form of the bill of lading to another person before being used for a shipment. 
In this respect, certain practical problems in the control of the distribution 
will need still to be determined, Guch as whether it is actually feasible in 
the distribution of such a document to undertake sufficient checks to ensure 
a reasonable likelihood of proper identification in each case, and what sort of 
responsibility would exist for negligence in failing to make adequate checks 
on the identity of the receivers of the document. Further difficulties may 
exist in obtaining shipO'<mers' acceptance of such bills of lading. 

101. If the practical problems inherent in the proposal can be solved, then the 
1MB bill of lading form could provide at least some sort of deterrent to the 
commission of maritime fraud by requiring potential perpetrators of frauds to 
expose their identities in order to obtain the necessary document. The IMB 
bill of lading is intended to act as an optional document for use when the buyer 
is not well acquainted with the seller and wishes to protect himself against 
the risk of fraud by presenting such a deterrent. In such cases, he would 
require from the seller as part of the sale that the goods are shipped on the 

..:lQ/ "Forged Documents and the Shipping Industry", Parts I and IIj Report 
of the :::ME; see Fairplay, 12 August 1982, p. 31: "IMB says shippers and banks 
rr.llst "t':'o'hten '~p on documentary fraud" • 

..:G:;' Even assuming the development of an absolutely unforgeable bill of 
lading, :i1ereby eliminating the risk of fraudulent prodac tion, and assuming 
the impossibility of altering data once inser~ed on ~he form. 
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JPm bill of lading form and it would be a required part of the sale and 
required as one of the documents for presentation by the seller in order to 
obtain payment under the letter of credit. ~ 

102. The IGG may wish to assess the practicability of this proposal and 
communicate its views to the IMB. 

(ii) Improved stamping procedures 

103. In light of the fact tlmt the master's or agent's signature is of limited 
use as an authorization device for bills of lading, some suggestions have been 
made to improve the sophistication of stamping procedures as an alternative 
means of authorization.A2/ In this respect, it is understood it is possible to 
develop multicoloured stan~s which are particularly difficult to forge. 

104. Certainly such a suggestion would be useful in facilitating the task of 
the various agencies of each shipping line in verifying the authenticity of 
that line's own bills presented for delivery of cargo. It mi~t thus be 
effective against buyer frauds described previously (para. 21). 

105. Whether such improved stamping procedures could be used to facilitate 
verification of the authenticity of bills of lading to prevent seller frauds 
is more doubtful. In such cases, either the buyer or his agent (e.g. the 
paying bank in a letter of credit arrangement) would need to have in advance 
a true copy of the stamps for comparison with the stamp on the bill of lading 
presented for payment. Unless subject to general distribution world-wide, 
which is a fairly unlikely prospect (unless as part of a general scheme for 
all shipping lines), buyers or their banks would need to know in advance the 
shipping line and to obtain directly from that line a true copy of its stamp. AAI 
Such a procedure may not always be practicable. 

106. An additional difficulty with such a system would be that, unless it were 
universally applied on a mandatory basis, the seller could always utilize a 
non-participating shipping line. Of course, this difficulty might be overcome 
by the buyer specifying in advance that only a "participating" line could be 
used. Yet unless some sort of definition or minimum standards are set to 
determine when a stamp is a "difficult to forge" stamp, then such advance 
specification is of little value. 

107. Furthermore, the apparatus used to make the special stamps would need to 
be treated virtually as currency and kept in. a safe place during non-working 
hours. Even then, the great likelihood of theft would render the entire stamp 
system useless. In such cases a particular stamp design would have to be 
altered, only to be rendered useless again by the next theft. 

108. Lastly, it is not clear how auch a system would be handled when the 
shipping line's vessels are chartered under a charter party giving the 
charterer's agents the right to sign bills of lading on behalf of the master. 

AY 
.!2/ 

Fairplay, 

See 8.1so "Forged Documents and the Shipping Industry", Part II • 

See, e.g., "Suggestions by the Security and Investigation Services", 
7 April 1983, p. 3. 

M/ If it came via the seller there 'Houle of course be no guarantee of 
its authenticity. 
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Either a stamping apparatus would have to be loaned to such charterer - an 
invi tation to fraud via the creation of "brass-plate" charterers - or each bill 
of lading would have to be delivered afterwards to the shipping line for stamping. 

(iii) Advance knowledge of the master's signature on the bill of lading 

109. It has been recommended by the !ME that buyers of cargo should if possible, 
obtain in advance a specimen signature of the person signing the bill of lading 
and, if applicable, have the specimen included in the letter of credit. jj/ 
Firstly, it is not clear how buyers are to obtain such signatures. If it is done 
via the seller, then clearly the seller can continue to commit the usual type of 
documentary fraud unhindered, merely by providing a forged signature. To obtain 
it directly from the shipping line assumes advance kno\-11edge of the line to be 
used. Furthermore, if the signature is incorporated as a requirement into the 
letter of credit, there is no flexibility in substituting another vessel (from 
another line) due to unavailability of the first vessel (a not uncommon occurrence) 
without amending the letter of credit. Such an amendment would require 
communication by the seller to the buyer, direct contact by the buyer with the new 
shipping line to obtain the new specimen signature, subsequent communication of 
the specimen to the bank opening the credit and finally transmittal of the new 
specimen to the paying bank. By such time the consignment may well have reached 
its port of destination. In any case, as a result of such delays, the seller will 
have been unable to obtain payment on the letter of credit within anywhere near 
the time normally envisaged for such types of commercial transactions. 

110. It has also occasionally been suggested that an international register of 
the signatures of all persons in all shipping lines and agencies entitled to 
sign bills of lading should be developed. Such a register of signatures would 
then be circulated to each bank involved in paying on letters of credit. 
Inherent in this suggestion is the need to restrict the number of persons entitled 
to sign bills of lading to perhaps two or three in each firm. 

Ill. It is claimed that, with the technological advance in data processing and 
photofascimile systems, the concept would be possible to implement. However, 
this suggestion is generally dismissed on the basis that masters as well as 
agents are so frequently changed that it would be extremely difficult to keep 
such a register anywhere near up to date. A§/ In this respect, to the extent 
such a register is out of date by as much time as it takes for a new master, 
whose signature has not yet been distributed to banks, to sign a bill and 
have that bill presented to a paying bank, then the system impedes commerce. 

A2I "A Profile on Mari time Fraud", submitted by the JMB to the 
IUMI Cargo Workshop on "Crime in International Trade", 13 September 1982, p. 10. 

W Wilson, W.A., ''Documentary credits and Uniform Customs", paper 
delivered at a seminar on "Prevention of Shipping FJ:-aud", 10 May 1979, 
London, organized by The Shi broker rna azine and sponsored by the Institute 
of Chartered Shipbrokers hereinafter referred to as "The Shiubroker Seminar, 
1979"), p. 44. 
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(5) Bank "super service" in letter of cred.it arrangements 

112. It has repeatedly been asserted that the current rules and practices used 
by banks in processing letters of credit is a significant aid to the commission 
of documentary frauds and should consequently be revised or supplemented to 
offer a better protection to bank customers, i.e. buyers of goods who use this 
form of transaction. AIl Similarly, the secretariat in its previous report 
to the Committee on Shipping stated: 

" ••• [TJhere is a need for an in-depth review of the international rules 
used by banks for documentary credits, as they relate to shipping 
transactions, in order to determine their adequacy in counteracting 
maritime fraud. In this respect, consideration may be given to whether 
such rules allocate responsibilities between the parties (i.e. bank/buyer) 
in an equitable manner, bearing in mind their respective functions, duties 
and opportunities to act to prevent the occurrence of maritime fraud. II .1§/ 

Such calls for reform focus on the absence of any obligation on the part of 
the paying bank under a letter of credit to undertake any sort of investigation 
into the validity or the accuracy of the documents representing.the goods before 
paying out on the credit. 

113. The ICC Uniform Customs and Practice for Documentary Credits (UCPDC), 
which are used by banks in most countries as a basis for such transactions, have 
been specifically criticized, in particular, article 8.a. which states: 

"In document credit operatiop..s all parties deal in docwnents and not 
in goods" 

All "The 'Uniform Customs and Practice for Documentary Credits' in u:ry 
view clearly require re-examination in this context If. Opening address by the 
Hon. Mr. Justice Kerr, Shipbroker Seminar, 1979, p.41. 

"If the millions of dollars which are being lost each year belonged 
directly to the banks, rather than to their customers, would they be satisfied 
with the system as it stands at present?" "A Senior Police Officer's Review 
and Analysis of some recent Shipping Frauds", presentation by Eric Ellen, ibid. 

"The rules of law relevant to the banks' duties should be examined". 
"Documentary Credits and Uniform Customs", presentation by \v.A. Watson, ibid. and 

"The present system of international trade under documentary credits must 
be made more secure against fraud and forgery - otherwise the system runs the 
risk of collapse", "Crime pays too well", by Niklas Kohlbom, Chairman of 
Atlantica Insurance Co. Ltd., Sweden, in its Annual Report 1981, p.13. 

A§/ TJJ/n/c. 4/244, para. 22. 
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"Banks assume no liability or responsibility for the form, sufficiency, 
accuracy, genuineness, falsification or legal effect of any documentsfl • .12.1 

114. It has ,been argued that these rules are necessary because the large number 
of documentary transactions effected by banks precludes a more thorough 
investigation than that of the face of the documents themselves. Furthermore, 
the vast number of shipping companies and agents throughout the world makes it 
impracticable to check on the genuineness of any documents, including the bill 
of lading, or of the signatures on such documents. In general support of these 
assertions, it has been cited that in one particular (unnamed) bank office on 
a random day, 352 sets of documents were presented for payment under letters of 
credit, involving 79 different shipping lines featured on the bills of lading, 
covering 47 different types of merchandise between 51 different countries. 2Q/ 

115. Doubts have been expressed whether, even if the paying bank spent more time 
in investigation, this would really provide much of a safeguard. Although it 
is admitted that the bank might be able to check the existence of the ship and 
the seller, it would not be able to determine whether the goods were loaded on 
that ship, let alone vouch for the nature or the quality of the cargo. 211 It 
is argued that instead of relying on the banks to do more checking, the buyer 
should undertake the checking himself since he has had the most contacts with 
the seller and, in fact, concluded the sales contract. As has been said in 
this respect: 

"In the final analysis the best protection for buyers and sellers against 
fraud is to make adequate enquiries to be able to satisfy themselves 
as to the integrity of the parties they deal with before entering into 
any binding commitment. The main burden of preventing fraud should, 
and does, lie with the buyer." 21J 

A2! The UCPDC are currently being revised by the ICC to take into account 
the increased use of non-negotiable way-bills; however, the principle of the 
limitation of the bank's obligation to check the documents only "on their face" 
remains unaltered. At the time of writing, the revised text had been adopted 
by the Commission on Banking Technique and Practice and was submitted to the 
ICC Council for approval with an expected entry into force date of 
1 October 1984. The quoted articles 8.a. and 9 in the text are reproduced 
as articles 4 and 17 respectively. Article 17 effects only one minor drafting 
change to the existing text. Article 4, although having baSically the same 
substantive effect, now reads: 

flIn credit operations all parties concerned deal in documents and not 
in goods, services and/or other performances to which the documents may 
relate. 11 

52J "A Banker's View", by F.R. Botham, paper presented to the Shipbroker 
Seminar, 1979, p.67. 

W ''Documentary Fraud - A Banker's View", by B.S. Wheble, paper submitted 
at the rJMI Cargo Workshop, 13 September 1982, p.5. 

~ rbid., p.4. 
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In the same vein, the ICC "Guide to Prevention of Haritime Fraud ll advises buyers 
to make better use of local chambers of commerce for information on potential 
sellers, as well as the use of an independent survey of the goods and their 
loading on the named vessel. 5J/ 
116. Nevertheless, dissatisfaction continues to be expressed concerning the present 
system on the grounds that investigations by buyers - usually involving a seller 
situated in a different continent - are imprecise (in that they do not always 
give an accurate picture of the financial standing and reliability of the seller) 
and they are difficult to undertake. In this context, even the ICC has admitted 
that: 

" not all parties, particularly the smaller traders, have the necessary 
degree of sophistication to fully protect their interests [and] it is not 
easy to discover the reliability of all cormnercial parties ••• " W 

Furthermore, instances have been cited where corporations are set up and function 
respectably for a period of time before committing a large, highly profitable 
fraud and disappearing • .22/ Thus, it would appear that more reliable safeguards 
on the particular shipment concerned are necessary. 

117. One safeguard is the use of independent inspection agencies to survey the 
quali ty and quantity of the goods and even their loading on board the named 
vessel. However, the utility of inspection certificates by independent agencies 
has been questioned in that perpetrators of frauds can, and regularly do, forge 
such certificates for presentation to paying banks. 2£1 One suggestion that has 
been made to try to avoid this risk is that the buyers should ask the inspection 
company to send the certificate directly to the paying bank. 211 Such a 
suggestion has a certain merit, assuming the buyer has sufficient staff and 
trading sophistication to contact a reputable surveyor and engage him to 
undertake the survey directly on his behalf and then arrange to have the 
certificate sent directly to the bank. In the absence of this direct engagement, 
the survey will be arranged by the seller. Needless to say, in such circumstances 
the seller ,wuld be in a position never to contact the inspection agency and 
instead to issue a false certificate himself. 

2JI Ibid., p.8. 

2AI Ibid., p.8. 

~ E.g., as reported in nOne Shipowner's Experience of Maritime Fraud" 
by I.R. Dutton concerning a charterparty fraud, paper presented to the 
Shipbroker Seminar, 1979, p.23. 

2§/ The use of difficult-to-forge certificates, which is now being 
instituted by some inspection agencies, of course complicates this process for 
the fraudster - assuming that paying banks possess a reference copy for purposes 
of comparison. 

211 "A Banker's View", by F.R. Botham, Shipbroker Seminar, 1979, p.67. 
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118. Furthermore, even in the case of direct contact by the buyer of the inspection 
agency, the buyer could still be vulnerable to documentary frauds committed with 
totally Ialse documents for non-existent goods. In such cases, the false 
documents could be presented and payment collected before the inspection agency 
has been able to determine that no goods were in fact 8ver going to be presented 
to the port area for shipment. In this respect, there would presumably need to 
be some sort of contact between the inspection agency and the seller for the 
purposes of locating the goods for the inspection, in terms of both time of arrival 
and lo~tion in the port ~~ea. It is not difficult to imagine a seller's 
perfectly plausible explanations for slight delays in the arrival of the goods 
at the port area during which time - and before the inspection agency has grounds 
for suspicion and has notified the buyer - the presentation of the false documents 
can be made, the payment can be collected and the seller can disappear. 

119. Equally, advance knowledge on behalf of the bank that the inspection 
certificate is to be submitted directly by the inspection agency would not be a 
deterrent to the above-cited fraud. In such cases, the seller would also be 
aware of such a requirement (because it would be apparent from the notification 
of the letter of credit) and he would ensure that it appeared that the certificate 
came directly from the inspection agency. 

120. Consequently, although a requirement for an independent survey to be made, 
and even to be forwarded directly to the paying bank, would provide some increased 
safeguards, it would not pose a serious obstacle to a sophisticated criminal 
prepared to organize the timing of his operation with a little more precision. 

121. It would appear from the above that the critical missing link is a more active 
involvement by the entity which is ultimately responsible for assessing the 
situation and determining whether to pay, i.e. the paying bank. By restricting 
themselves to viewing only documents on their face, banks provide the weak link 
in the payment system which is difficult to overcome through reasonable increased 
precautions by the buyer. In this respect, it should be borne in mind that the 
paying bank will be the only party representing the buyer to see the documents 
before paying the purchase price for the goods and it may see information, or be 
aware of circumstances, that were either not available or not apparent earlier 
which the buyer could investigate. 

122. Defenders of the current system have asserted that banks do undertake 
investigations beyond the face of the document on an ad hoc basis. This approach 
vTould not appear to be satisfactory given the number of frauds which are so 
easily committed under the current system and the fact that cases have been cited 
where banks have paid on the presentation of crude forgeries. ~ 

123. However, it is generally admitted, even by advocates of reform of the 
existing system of payments, that it would be inadvisable to alter the UCPDC 

2§/ See ICC Guide to the Prevention of Maritime Fraud, p.6. 
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themsel ves. 'l'hese rules offer a low cost means of financing and effecting 
payment for the international sales of goods - which functions quite satisfactorily 
in the vast majority of cases. In this sense, it would be counter-productive to 
require increased checking on all letter of credit transactions, which would 
mean increased costa, merely to remedy a problem experienced in only a minority 
of cases. This would be the case particularly in the large number of 
transactions between known trading partners who would not feel it necessary to 
devote the time and money to such additional checking. 

124. Consequently, calls for reform have generally been restricted to advocating 
the creation of an optional "super-service", involving investigation into the 
validity and accuracy of the documents, to be undertaken by paying banks when 
requested by the buyer and subject GO an additional fee. W To date, such 
suggestions have not been favourably received by the banking community, nor 
have they been developed into more detailed proposals by their supporters. 
This current state of affairs appears partly to result from the reality of the 
arguments put forward by the banking community that such additional checks would 
be difficult to effectuate by banks (these arguments having already been 
summarized in paragraph 114), that such investigations would not necessarily 
preclude the occurrence of fraud (see paragraph 115) and that, finally, it would 
be ver,y expensive. In this last respect, it was noted at the 1982 annual meeting 
of the International Union of Marine Insurers, ~ that 

"This super class of credit would be likely to be called for in cases 
where the amount involved was large and the degree of suspicion of 
fraud was greater. As insurers you will appreciate that what, in 
effect, the bank would be doing would be to underwrite a risk - and in 
the circumstances of a possibly high risk and a limited spread of 
'market', the premium, the extra fee, could well be quite high. 
Ordinar,y commercial precautions could be equally effective and almost 
certainly much less costly". 

125. However, despite what has been stated above, it is submitted that the failure 
to date to formulate an acceptable "super-service l1 is in fact not due to any 
fundamental impracticality of the suggestion, rather there has merely been a 
failure to identify those easily-performed mechanical checks which offer a high 
degree of reliability without involving banks in extensive investigations or 
representations. In t his latter respect, if based on properly drafted conditions 
for the performance of the service, the observations made in paragra.ph 124 above 
about the high cost of the fee (because in effect the bank would be underwriting 
a relatively high risk),are not applicable. In short, it is submitted that it 

W See Opening Address by the Han. Mr. Justice Kerr, Shipbroker Seminar, 
1979; Ellen and Campbell, International Maritime Fraud (London: Sweet and 
Maxwell, 1981, p.lll; and "Crime Pays too Well" by Niklas Kohlbom, Chairman, 
Atlantica Insurance Co. Ltd., Annual Report 1981, p.13. 

~ Wheble, op.cit., p.5. 
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is possible to develop a low-cost, high-efficacity super-service which can be 
performed with a minimum of delay to the processing of letters of credit. In 
fact, it is believed that contrary to what is asserted in the passage quoted in 
paragraph 124 above, a super-service would not be more expensive than ordinary 
commercial precautions in equivalent circumstances and yet would be more effective. 

126. For the proposed "super service" to be both practical and effective, certain 
items are essential. Firstly, it must be an optional "extra" dependent on a 
request by the buyer opening up the letter of credit and the agreement of the 
banks concerned, particularly the bank paying on the credit. The request by the 
buyer is necessary to avoid its application in instances where the buyer is 
sufficiently confident of his trading partner so as not to need the extra checks 
of the super-service. In this manner, unnecessary extra costs to the current 
system are avoided by permitting the majority of letters of credit to be processed 
normally. The prior agreement of the banks concerned is necessary because such 
a super-service will depend on the performance of certain acts by the paying bank. 
That bank must thus be in a position actually to perform those additional acts. 
If it lacks the capacity to do so, then it is obviously impossible for the 
super-service to function. 

127. The actions to be undertaken by the paying bank should be very limited in , 
number and should be as mechanical as possible. By this approach, the processing 
of the letter of credit is not unduly delayed and the bank is not involved in 
complex value jUdgements or assessments requiring a high level of expertise in 
the area. 

128. It is suggested that the best solution is to limit the super-service to cases 
where the buyer has requested an inspection of the goods, and their loading, by 
an independent inspection agency. Such an independent inspection is considered 
the best existing safeguard to which a buyer can resort in order to avoid being 
the victim of a fraud. However, as previously pointed out, it is still pOSSible, 
end it regularly occurs, that the inspection certificate is either forged entirely 
for non-existent goods or is altered by the seller to meet his requirements. The 
proposed super-service would be designed merely to eliminate this remaining risk of 
forgery by having the bank contact the agency issuing the inspection certificate 
to confirm that it actually issued it and to verify the information contained on 
it. This act would be purely mechanical and thus would not involve the bank in 
any assessment of the credit-worthllless of the seller or any other representation 
on the part of the bank, beyond the fact that it contacted the named agency and 
the information received conformed to that contained on the inspection certificate. 
Consequently, the bank would in no way be making any representations as to the 
absence of fraud and thus it would not be underwriting any aspect of the success 
or failure of the transaction. In this light it becomes clear why the criticism 
of a bank super-service set forth previously in paragraph 124 is not valid. 
Contrary to what is asserted there, the fee for such a service would be quite low 
since it involves only a simple mechanical act of contact and comparison of data. 

129. The inspection agency, as part of its prior arrangement with the bank, would 
simply undertake to confirm whether it, or one of its branches, issued a 
certificate for that consignment and to reiterate the information puc on the 
certificate in order to enable the bank to compare with its copy. In addition, 
the agency could undertake to notify the confirming bank if it has received, or 
subsequently receives, other requests for confirmation on the same consignment -
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such multiple contacts indicating fraudulent double sales of the same goods. 
Like the paying bank, the inspection agency would not be making any representations 
about the absence of fraud, in particular it would not - and could not - be 
guaranteeing that the certificate in the hands of the bank is the real certificate 
or that it has not been fraudulently altered. Thus, its own "risk exposure" in 
agreeing to perform its side of the super-service is limited to the competent 
performance of very mechanical acts • 

. 130. Although totally mechanical in nature, the sum total of mechanical acts 
performed by each party as described above has the effect of virtually eliminating 
the possibility of fraud, except in the case where a double set of documents has 
been fraudulently produced for a single consignment and such "second" sale is 
not subjected to the super-service. Obviously, if both sales were subject to 
the super-service, then the fraud would be exposed when both banks contacted the 
inspection agency for the same consignment. When one sale is not subject to 
the super-service, then only one bank 'fill confirm with the inspection agency 
and there will be no exposure of the fraud. 

131. In order to function properly, it would appear necessary for a bank wishing 
to offer the super-service as a paying bank to enter into a prior arrangement 
with one or more inspection agencies concerning each party's obligations. A 
related consideration would be the need to establish direct lines of communication 
between the bank and the inspection agency concerned. Some inspection agencies 
have a world-wide network, with their headquarters in Europe. One question would 
be whether the head office of these inspection agencies or any of their branches 
would be in a position to verify certificates issued in one of their other 
branches when contacted by a bank. Preliminary contact with at least one agency 
with branches worldwide indicates that such a communication is quite feasible. 
Thus, it is clear that whether a particular bank will be able to offer the 
proposed super-service for letters of credit will depend very much on its 
capability to establish a direct link-up with one or more inspection agencies. 
Similarly, the geographic range of shipments which could be covered by such a 
super-service would depend on the communication possibilities between the 
participating agencies and their various branches. Thus, the scope of a 
particular super-service would in theory range from being applicable only to 
shipments from one port when inspected by one designated inspection agency to 
applying to shipments from virtually all ports in the world when inspected by 
any one of a wide range of designated inspection agencies. 

132. It should be noted that because of the more sophisticated communication 
network already established by developed market economy countries, it is most 
likely that, in the beginning, only banks situated in such countries would be in 
a position to offer the proposed super-service. However, because of the nature 
of the super-service involving action by the paying bank for the benefit of the 
buyer - wherever he may be situated - developing and socialist countries would 
be in a position immediately to receive direct benefits from the service as to 
all their imports from developed countries as long as the bank designated as the 
paying bank offers the super-service. In this respect, it is important to 
emphasize that banks in developing countries which receive applications to open 
up a letter of credit from their local customers, i.e. buyers of goods, would not 
need any increased facilities or sophistication for their customers to benefit 



TD 18/C.41 AC .4/2 
pag2 39 

from the service. All they need to do is to arrange for the letter of credit to 
be handled by another bank which offers as a paying bank the super-service from 
the port where the shipment is intended to be loaded for export. 

133. As a related matter, it should be added that the buyer's obligation would 
be similarly limited in scope under the super-service. Firstly, the buyer would 
need to insist in the contract of sale with the seller that payment be made 
against documents at a bank offering the service. In this connection, it would 
be necessary for the buyer to determine from his local bank which banks offer the 
super-service for the trade concerned, and what documents and other conditions 
are required by the paying bank as a prerequisite for the service, so that he can 
then ensure that all the appropriate conditions are incorporated into the contract 
of sale. However, this prior determination should not be burdensome for even 
relatively unsophisticated buyers to perform - assuming that enough advance 
publicity about the super-service is given to make buyers aware of the possibility. 

134. In any event, having concluded the contract of sale, the buyer need then only 
request his own bank to make the letter of credit arrangements with a bank 
offering the service as paying bank, specifying that it should be subject to the 
super-service, and actually fulfil .Thatever conditions are required by the paying 
bank for the super-service to be performed (such as a requirement that the letter 
of credit must specify a certificate to be presented covering the inspection of 
the goods, and their loading, from one of the inspection agencies designated by 
that paying bank). 

135. Special account may need to be taken of certain types of letter of credit 
arrangements, in establishing the super-service procedure, such as when there 
are "back-to-back" credits. Nevertheless, it is believed that the over-all 
procedure is still applicable and the necessary adjustments can be made to take 
into account special circumstances without undue difficulty. 

136. It is also believed that the proposed super-service would be more effective 
and efficient than the buyer himself instituting such a "check-back" procedure 
directly with an inspection agency. Firstly, except in the case of large 
importers on the same trades, such a procedure would need to be set up each time 
on an ad hoc basis. In this respect, there is some value in having 
pre-established lines of communication with the inspection agency concerned, with 
each party fully understanding his respective obligations. Secondly, the 
confirmation of the validity of the inspection certificate would in such a case 
be made to the buyer, whereas it is the bank that is paying out on the letter of 
credit. Consequently, either there will be a risk that the bank will pay on 
the letter of credit before the buyer has confirmed the validity of the 
certificate or the bank's right to make payment must be subject to the approval 
of the buyer - the latter situation giving rise to delays and the usual 
difficul ties of liaison from the buyer in one country and the paying bank in 
another. Consequently, it is believed that the proposed bank super-service 
would be a more efficient system. 

137. It may be observed that the establishment of the proposed bank super-service 
is entirely dependent on the initiative of individual banks in co-operation with 
inspection agencies. It may be queried 1,,,by, if such a service can be developed 
by private parties, it has not already been done. In response, it would appear 
that there ~s been a general misapprehension about what sort of action must 
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necessarily be included for the super-service to be effective - it being assumed 
that banks would have to determine such data as the location and earring capacity 
of the vessel concerned, financial reliability of the shipper, etc., and hence 
there has been a misunderstanding about the complexity of the task and the degree 
of risk exposure necessarily undertaken by a bank offering a super-service. In 
this respect, it is important to emphasize that the proposals made here involve 
merely a set of mechanical acts, for which the risk exposure is merely that 
resul~ing from the obligation to perform the mechanical act competently, and 
thus the corresponding fee for such a service - both as a result of the 
simplicity of the acts involved and the low level of risk exposure - could be 
relatively modest. 

138. Theoretically, competitive pressures between different banks to obtain the 
income from processing letters of credit and related services should enable the 
super-service to be developed in any event - once its commercial potentials 
become fully understood. Obviously, banks that can offer this se~'ice, as well 
as the participating inspection agencies, will gain new business from buyers 
(via their requesting banks as agents) seeking to obtain the fraud protection 
offered by the super-service. 

139. However, to facilitate the development of this service it would appear 
advisable to formulate a model set of provisions which could be used by banks to 
govern the application of the super-service vis-a-vis both the bank and the 
inspection agency on the one hand and the bank and the buyer on the other. In 
any event, the formulation of such provisions is obviously essential before 
offering a particular super-service in order to establish clearly the functions 
and obligations being undertaken by each party to the arrangement, whether 
involving the buyer as to the terms of the letter of credit ~ or the bank and 
the inspection agency in detailing the limits of their engagement (as explained 
in paras. 128-129). In this sense, the provisions would regulate the relationship 
between the bank and the inspection agency and they would form the basis of the 
contract between the buyer and the bank just as is done with the UCPDC, though 
they need not actually form any part of the UCPDC. 

140. It is suggested that the advance formulation of the model prov~s~ons in an 
international forum would offer certain advantages of pUblicity for the potential 
establishment of such a service and thus provide greater stimulus for it to be 
actually implemented by interested banks and inspection agencies. Cortsequently, 
it is suggested that the IGG may wish to formulate the model provisions and to 
urge their adoption by interested parties. 

2l/ The provisions would establish the obligations of the buyer, such as 
the type of documents which must be required by the letter of credit, as well 
as regulating other aspects of the credit. For example, as a result of 
requirements in some national laws that impose a duty on the paying bank to pay 
out on a letter of credit when the documents presented appear valid on their 
face and meet the terms of the credit, it would probably be advisable for banks 
offering the super-service to require as a precondition for offering the service 
that letters of credit expressly authorize them to refuse to pay in the event 
that the contact with the inspection agency does not validate the certificate. 
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(e) Potential combination of the proposed bank "super-service" and 
the central registry of bills of lading 

141. The preceding section explained how a baru< super-service can be developed as 
a relatively effective anti-fraud mechanism. Its one weakness is its failure to 
prevent fraudulent double sales of a single consignment when the second sale is 
not subject to the super-service. l~side from the fact that the second buyer 
could be the victim of a fraud, which can be explained as the risk one takes in 
not using the super-service, of particular concern to the buyer actually using 
the super-service is its inability to protect even him from being the victim of 
the fraud. It will not guarantee that he has the real bill of lading and nothing 
will prevent the second innocent buyer - who in fact may have the real bill of 
lading - from taking delivery of the goods first. 

142. In sub-section (b) of this Section on documentary frauds (paragraphs 92-96), 
an explanation was given of the anti-fraud impact of the proposed central 
registry for bills of lading for the tanker trade, which the IGG, it vms suggested, 
might wish to consider for possible wider application if the early experience 
with the system is successful. Although not effective in actually preventing 
fraudulent double sales when one sale takes place outside the registry system, the 
buyer using the Registry system for the entire period of the transport would 
appear to be protected from the consequences of such double sales. ~ 

143. Thus, both the super-service and the central registry proposals have their 
strengths and weaknesses, the former eliminating the risk of sales of nonexistent 
or non-conforming goods but not protecting against double sales, the latter 
protecting against the risk of double sales but - at least to the extent it might 
be applied L't1 the general cargo trades - not against shipment of concealed 
rubbish or otherwise non-conforming goods. However, when combined together, that 
is to say when a buyer of goods insists on using the proposed central registry for 
handling the bill of lading and insist s on the super-service for handling the 
letter of credit, there should exist a virtually infallible protection against 
documentary fraud. 

(f) Miscellaneous suggestions 

144. Various other suggestions have been made by experts in the field of 
anti-fraud measures in order to help buyers avoid being victimized by maritime 
fraud. Generally speaking, however, these suggested measures either do not 
provide an effective protection or they are difficult to apply in practice. For 
example, it is frequently advised that the buyer must ensure that the letter of 
credit requires presentation of a full set of original bills of lading (usually 
three in number) and to ensure that additional documents be required that are 
not otherwise issued by the seller. Although the first point is designed to 
avoid presentation by the seller of only one original to the bank while 
simultaneously negotiating the others with different buyers - and is thus a useful 
suggestion - it does not provide any protection against the ample risk of a 
duplicate set of originals being forged and negotiated. As to requiring additional 
documents in the letter of credit not emanating in the normal course of business 
from the seller, although necessary in any case, this does not provide much 
protection against a seller prepared to forge the necessary documents. 

~ See footnote 36, supra. 
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145. The arrangement of a revocable credit calling for part shipment to be made 
in stages has also been suggested. If the initial consignment does not meet 
the buyer's requirements, then the credit can be c&~celled. 22/ However, 
numerous instances have been reported where fraudulent sellers first establish an 
image of respectability before committing a large fraud on very unsuspecting 
victims. In the same vein, it is clear that in the above suggestion it would be 
the last shipment, or whatever shipment is deemed the largest and most vulnerable, 
that would be chosen for the fraud. Thus, although the suggestion is useful to 
diminish the losses if and when a fraud should occur, it does not in fact prevent 
the occurrence of the fraud. 

146. It has often been suggested, in addition, that whenever buyers have any 
doubt about the reliability of the seller, they should obtain a performance bond 
from the seller's bank. 2A/ Although this is relatively effective safeguard, it 
is frequently difficult to obtain such undertakings in commercial negotiations. 

2. Charter party frauds 

(a) Introduction 

147. As pointed out in paragraphs 25-29, this type-of fraud usually involves 
deceit and dishonest acts by carriers, §2/ whether in fact being shipowners or 
charterers, against cargo interests as shippers or consignees of goods. The 
secretariat has previously pointed out in its report to the Committee on Shipping 
(TD/B/C.4/244, para. 25) that shippers in general are frequently advised, as they 
are by the ICC in its Guide to th_e Prevention of_ Maritime Fraud that in order to 
avoid being victims of a maritime fraud, it is necessary fl ••• to make inquiries so 
as to satisfy themselves as to the standing and integrity of the parties they deal 
with before entering into any binding com."!litment". §§/ Specifically as to this 
type of fraud, they are advised to use well-established shipping companies; when 
chartered vessels are used, they should insist on chartering only via agents of 
reputable institutions; and they should attempt to determine whether the carrying 
vessel is on charter and who the charterers and owners are. Smaller traders, in 
particular, are advised to use well-known forwarding agents. §]J However, the 
ICC admits that on some trade routes it is not always possible to use well­
established shipping companies. Furthermore, it admit s that "Traders do not know 
and have no easy means of determining whether a vessel is on charter and who the 
real owners are". &§} 

§]J 
Ivorkshop, 

§AI 

"A Profile on Haritime Fraud", 
13 September 1982, p. 11. 

..IEiS:., p. 11. 

presentation by the 1MB, IUMI Cargo 

f:5J The term "carrier" is used here to refer to any person or entity holding 
himself out as ready and willing to carry the goods of another for a fee. 

§./ Ibid., p. 9. 

§]J Ibid., p. 9-10. 

§§} Ibid., p. 8. 
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148. In :pc.rticular reference to shipowners and charterers, the ICC Guide to the 
Prevention of Maritime Fraud presents certain advice before entering into a 
charter party, which is, in relevant :part, as follows: 

[TJhe best \vay for vessel owners and charterers to avoid their 
involvement in incidents of fraud is to make the necessary enquiries 
so as to satisfy themselves as to the standing and integrity of the 
parties they are dealing with prior to entering into ~y bindDlg 
commitment s. The following recommendations arE) made in this respect: 

1. Owners should seek advice on time charterers before agreeing 
to a charter. Bll1CO, the Baltic Exchange and similar organizations 
can often assist with inquiries. Only reputable shipbrokers 
should be used. 

2. Owners should check on the financial status of a charterer and 
in certain circumstances should demand that a bank guarantee covering 
estimated hire be delivered to them on signing the charter-party. 

3. Owners should very firmly resist requests from unknown 
charterers for the inclusion of a clause in the time charterers or 
their agents the right to sign bills of lading on behalf of the 
master. 

4. Charterers should knmv the disponent owners or be able to check 
on their record. &2/ 

149. Given the fact that, depending on market conditions, it will frequently be 
difficult to obtain a bank guarantee covering the hire, the primary safeguard for 
any party, whether shipowner, charterer or shipper using what is believed to be a 
tllinertl service, is adequate investigation. Consequently, an analysis of the 
information needs of the various :parties, or their agents, is perhaps appropriate 
at this stage. 

150. From the perspective of a cargo owner, his general information needs will 
be divided between information relating to the ship and, information relating to the 
parties connected with the operation of the ship. The relevant information 
directly relating to the ship would certainly include: its name; technical 
details concerning its type, size and carrying capacity; its age; its casualty 
history; etc. In addition, in view of the use of chartered vessels to commit 
frauds, via the disappearance of the charterer after having collected prepaid 
freight from other cargo owners, information concerning whether the vessel is on 
charter is of critical importance. Furthermore, in view of the tendency for ships 
involved in certain types of maritime frauds, particularly deviation and scuttling 
frauds, to undergo frequent name, ownership and nationality changes, a complete 
history of these items would be highly relevant. 1l.1so, as a result of the role 
substandard ships have played in deviating and scuttling frauds, as noted in ll10 
Assembly resolution 1\ .• 504 (XII), up-to-date information on the ship 1 s classificaticlll 
survey and safety certificates in force would be useful. In this last respect, it 
has been observed that counterfeit classification certificates are in wide 

&2/ ICC Guide .•• on.cit., p. 12. 
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circulation, 1Q/ thus direct confirmation with the issuers of such certificates, 
instead of visual inspection of such certificates, or - except perhaps in the case 
of relatively recent changes - checking with an L~ormation organization, would be 
necessary to eliminate the risk of deception. 

151. .As to the information relating to the parties connected with the operation 
of the ship, a cargo owner, whether entering into a charter party or engaging in 
a "liner" service, will ",-ish to knOvT iThether the person with "Thom he is dealing is 
reliable and financially sound so that he will transport the goods to the agreed 
destination. Of particular concern in this latter context is whether the vessel 
is on time or voyage ch8.rter - if so, it vTOuld be necessary to 1G.10w the reliability 
of financial standing of the actual shipo~1er as well. Consequently, the identity 

.of the shipo,mer is highly important, and the same is true for the charterer and 
the relevant shipping a,e·ents. However, in vievT of the ability for known 
perpetrators of frauds to operate behind corporate shields, the identity of the 
beneficial owners should, ideally, be known. However, in view of the potential 
complexity of intercorporate relationships, use of trusts for shareholding 
interests, etc. it is probably not practical to expect full disclosure of such 
details in all instances, except perhaps for the identity of major shareholders or 
the parent corporations. Thus, other relevant criteria - in addition to the 
identity of major shareholders or the parent corporation - may need to be selected 
to help make an assessment of the potential reliability of the corporation, such 
as the identity of the corporate directors and, in view of the frequent use of 
newly created corporations in reported cases of maritime fraud, the date of 
incorporation. Also, in the case of shipo~TIers, the names of other ships 
currently or previously owned, and in the case of charterers offering a chartered 
ship for carriage of goods, the previous chartering history, are all relevant 
information. In this respect, although a newly created corporation, as well as a 
corporation ,,,ith no previous shipowning or chartering history and which is not 
part of a corporate structure with shipping experience, may not necessarily 
indicate fraudulent intent, it may nevertheless be good grounds for making further 
investigation. 

152. The shipowner or disponent owner will wish to have information readily 
available to him to determine the reliability and financial standing of the 
charterer to ensure that he will be able to meet the obligations incumbent on him 
in the charter party. For this purpose, the relevant information mentioned in 
para. 151 as it relates to the concern of the cargo owner is equally relevant here, 
although in this context the charterer could either himself be the cargo owner or 
he could be someone wishing to use the vessel to act as a carrier to carry the 
goods of others. 

153. The above mentioned types of relevant infDrmation are only an indicative 
list of suggested relevant data for parties to avoid being victimized by maritime 
fraud. Part III of this report (paras, 70-73) provided a brief review of certain 
organizations involved in the collection and dissemination of information. 
However, in the absence of organized international reporting requirements for 
information relevant to fraud avoidance type enquiries, the information obtainable 
from these organizations is not always complete, up to date, or even available. 
Nor is it possible to obtain all of the potentially relevant information from one 
SOUTce, Compounding this difficulty is that some of the other organizations 
mentioned in Part III with relevant information limit its dissemilli~tion to their 
members. 

1Q/ P. Sarlis, "The Phenomenon of shipping frauds. 
recent incidents". Sh.ispbroker Seminar, 1980, p. 73. 

Some observations on 
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154. A good example of the inadequ~te availability of relevant fraud prevention 
information can be found in the reporting of charter fixtures. IJJ This type of 
information is not subject to any organized reporting system, thus despite being 
a highly important fact to be known, "traders do not know and have no easy mea.11.S 
of determining \"hether a. vessel is on cha.rter .•• ". 1JJ 
155. Furthermore, information concerning controlling interests, or at the very 
least concerning parent company and directors, is currently inadequate. LSIS 
provides information only for ships over 1,000 gross tons, thereby leaving 
uncovered vessels in the 100 to 999 gross ton category otherwise included within 
the LSIS data bEese. Although it is understood that the ]}1E has found relatively 
little involvement of vessels up to 200 or 300 gross tons in maritime fraud 
activities, nevertheless such involvement does occur in respect of vessels with 
400 gross tons and over. 1l./ Even in the over 1,000 gross ton category covered by 
LSIS, apparently otheX"'..rise available "confidential" data in cormection Ifith parent 
company links is excluded. Furthermore, the completeness and accuracy of the 
information reported will depend on the reporting requirements of the countries of 
vessel registration and company incorporation. In this respect, to the extent 
that national ship registries list only the n8.me and address of the registered 
owners and company registers do not reveal shareholding interests, or the ' 
registered owner issued only bearer shares, then it may be impossible or extremely 
difficult to go behind the registered mmer to identify controlling interests. 
Certain c01mtries, including open registry and tax haven countries, are well knoym 
for enabling identities to bc disguised behind corporate entities.11I As has 

111 See paras. 73 and 147, supra. 

]gJ ICC Guide to the Prevention of Maritime Fraud, p. 8. 

]l/ However, insurance data suggests that the majority of the cases involving 
non or misdelivery of cargo concerned vessels over 2,500 gross tons. See, 
"Sample Experience of Current Fraud Cases" by A. Perry, submission to the 
Shipbroker Seminar, 1979, p. 38. 

111 E.G. as is stated in respect of Liberian law: 

"Anonymity is easily preserved sincG: (i) all or part of the stock issue 
may be in the form of registered or bearer shares; (ii) after incorporation, 
any change of officers and directors need not be recorded in a public 
register; (iii) the Resident Business Agent is not required to file any 
reports i'lith the Government regarding corporate activities". 

Descriptive material on Liberia by Liberi~~ Services Inc. incorporated in Tax 
Havens Encyclopaedia (Butterworths, London), Issue no. 0 (Liberia). Also, in the 
case of a corporation formed under the laws of Vanuatu, "It is usually t exempted t , 

which means it does no business in Vanuatu and is protected by the strict Secrecy 
Provisions of the Law. This law nrc scribed a criminal penalty if the confidential 
information which must be revealed-to the Company Registrar upon incorporation is 
toldto others. Companies may be formed locally by Trust Companies or Attorneys. 
For shipping purposes, companies may be formed ••• by telex in a matter of about 
two days. There are no restrictions on the Nationality of Shareholders, Officers 
or Directors, Beneficial Owner2hip of the Company must be declared to the Company 
Registrar, but local nominees may be used 3.S shareholders." Vanuatu - Vessel 
Registry ;~ni Financial Center, publication by the Office of the Deputy Commissioner 
of Marit::.:>; Affairs (New York, USL). 
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been said in this respect, "Countries of convenience, where offshore companies 
are allowed to operate under exempt status, provide a perfect cover for 
fraudsters". ]j} 

156. Complicating the task of the inforITk~tion collection and dissemination 
organizations is the ability for vessels to be registered in certain countries 
\·dthout a deregistration certificate from the previous country of registry, J!J 
thereby enabling dual re€istration of ships. Such dual registration has been 
cited as facilitating vessel disappearances 111 and is also discussed in connection 
with deviation and mortgage frauds. ]§} 

157. Thus it can be seen that under current conditions, adequate investigation, 
particularly within the time permitted in normal market transactions and for a 
cost commensurate with the perceived risks, J.2} C2.D in many circumstances be a 
difficult and complicated task. It is felt that this task is L~de even more 
difficult for interests in developing countries far from the commercial cent'res, 
wh8re many of the relevant information organizations are situated. In light of 
this situation, an analysis of possible remedies is set forth belovl. 

(b) Licensing of carriers 

158. In view of the significant role that "fly-by-night" operators play in 
maritime fraud, whether using time, voyage, or bare-boat chartered vessels, or 
offering their own vessels out for time or voyage charters, and the absence of 
easy and effective means to ascertain the reliability of carriers offering their 
services, particularly in the light of the difficulty of detennining whether a 
vessel is chartered and who the real owners are, the secretariat suggested in its 
previous report submitted to the Committee on Shipping (TD/B/C.4/244, paras. 27-29) 
that consideration should be given to creating conditions in which the 
identification and assessment of the reliability of carriers would be more feasible. 

121 Fraud and the International Maritime Bureau by E. Ellen, Director of 
the 1MB, presentation to tbe BJMCO General Meeting, Madrid (Spain), May 1983, 
BIMCO Bulletin, 111-1983, Ho. 329, p. 7220 (hereinafter referred to as "BlMCO 
General Meeting"). 

]Jj E.g. the United Kingdom does not require a deregistration certificate 
in order for a vessel previously on a foreign I'-3gistry to be registered .L."l the 
United Kingdom. Similarly, no statutory prOVision exists for issuance of such a 
certificate upon registration. 

]]} See Ellen, BJMCO General Meeting, p. 7220; and "The phenomenon of 
shipping frauds; some observations on recent incidents", present.J.tion by 
P. Sarlis, Secretary-Geperal, Greek Ninistry of Mercantile Marine, to the 
Shipbroker Seminar, 1980, p. 74. 

]§} See para. 184 infra. 

12.1 Credit investigation agencies can be employed to report on financial 
reliability, but the data used is primarily based on published information, if 
any, unless more exclusive investigations c:.re desired. 
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It pointed out that the work now being done in UNCTAD in elaborating a set of basic 
principles concerning the conditions upon which vessels should be accepted on 
national shipping registers should help in this regard. Hm.,revcr, in view of the 
role that charterers play in the occurrence of this type of maritime fraud, it 
noted that additional measures may be necessary. 

159. Consequently, it ioTas suggested in that report that further consideration 
should be given to the establishUlcmt of a register of ocean carriers. ~ Whether 
established on an international scale, or nationally with internationally 2~ed 
uniform standards, it was suggested that such a register could list individuals or 
entities, regardless of whether they i-Tere charterers or shipowners, who \'lere ready 
and ,{illing to carry goods by charter or liner service. In order for a carrier 
to be listed on the register, certain uinimum standards of reliability and 
financial stability could be established. A somewhat similar suggestion has 
recently been made at the May 1983 General T1eeting of BIMCO in M,').d.rid (Spain) 
where it was stated: . 

"There should also be a lIT.lltilo.t8ral agreement creating statutory 
Regulations to require shipowners, operators, managers and any company 
or individual describing ttemselves as disponent owners, to be fully 
licensed for these activities by the country they operate from" • .§l} 

160. Considerable investigation and thought has been dedicated to considering 
whether some sort of international licensing system would be effective in combating 
maritime fraud and practically feasible to implement. Although it would without 
question be an advantage for anyone having to deal with an ocean carrier (whether 
in fact a shipowner, disponent owner, etc.) to know that certain minimum standards 
concerning professional qualifications and financial reliability have been met, 
nevertheless, it is felt that such a system would not necessarily be effective in 
combating all the types of maritime fraud envisaged here and could pose certain 
practical difficulties in its implementation. 

161. Certainly, a licensing system could reduce various types of maritime fraud 
such as deviations, scuttlings, as well as charter party frauds involving 
misconduct by the shipowner against the cargo Oi.ffier as previously described in 
paragraph 29. However, the type of maritime fraud involving a charterer acting 
as a carrier (Le. offering the chartered vessel to carry the goods of someone 
else, whether as disponent owner or as a liner operator), would not necessarily 
be affected other than to change the form in which it appears. Thus, instead of 
acting as a carrier, collecting prepaid freigbt, failing to pay the charter hire 
and disappearing, a charterer wishing to commit tbis type of fraud need only load 
his own goods on the chartered ship, sell the~ C.I.F., stop paying the charter 
hire and disappear. Since the charterer loaded hie own goods, there was certainly 
no obligation to be licensed at that stage. At the time of Gale, depending on 
with whom the contract of affreightment is deemed to be concluded, the charterer 
is either just a seller of goods under a contract of transport with the shipowner, 
for which no license iolould be required, or the contract of transport would be with 
him, thereby meaning that at the conclusion of the sale he is transporting the 
goods of someone else, i.e. the buyer, and therefore in need of a licence. This 

.£2jJ See footnote 63 for 3. definition of this term as used in this report. 

2.Yi ::'::'_'1el Iliscussion on "ll. Clean Shipping Industry - Fact or Fiction?", 
po.per pre:'::1ted by I'.E .Il. PTentis, President of the Institute of Chartered 
ShipoT':)ke-::;, London. BTI1CO r::;'eneral Heeting, p. 7213. 
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situation poses two problems. Firstly, it ',.,ould appear that such 2. licensing 
system would pose certain practical difficulties of implementation in that, 
depending on who signed (and in what capacity) the bill of lading, sellers of goods 
could be deemed to be carriers themselves upon conclusion of the sale, thus in 
effect, requiring a license merely to sell their own goods in transit. It would 
appear that such a requirement ,·rauld present an unjustifiable impediment to the 
conduct of trade. On the oth0r hand, although care in shaping the relevant 
contracts of transport could avoid the aforem8ntioned problem (~mich itself 
highlights the potential complexity of the applic2.tion of such a systenl), absence 
of a need for a license would then enable the perpetrator of the fraud to commit in 
essence the same crime for which the system was set up (at least in part) to avoid. 

162. Another practical difficulty in the implementation of such a system involves 
a determination of the requirements which need to be met in order to obtain a 
license. Professional requirements such as years af experience of the carrier's 
personnel, absence of criminal records, etc. would l.mdoubtedly serve a useful 
purpose. In addition, identification of the beneficial owners of the carrier 
would inhibit the current practice of well-known perpetrators of frauds from hiding 
behind brass-plate companies which have been established to effectuate their frauds 
Also, such identification would complicate the current ability of perpetrators of 
frauds to hide their identity in order to disappear after the crime. 

163. However, given the reported cases where seemingly reputable companies -
having a moderate but respectable history of operations - suddenly commit a 
maritime fraud, it would appear that for any licensing system to be t~lly effective 
in preventing maritime fraud, it would need to require a performance bond to be 
posted. However, the potential gain from major Qaritime frauds is so great that 
such a bond would have to be several million dollars in size to act as a deterrent. 
The cost of such a bond, particularly a performance bond, wou1d be so great, at 
least as to smaller albeit reputable operators with relatively limited assets, 
that it could well prevent them from continuing in service altogether. It is 
felt that elimination of such smaller operators, ~lthough perhaps eliminating many 
fraudulent operators as wel1, wou1d deprive the market of a type of service which 
is needed for certain types of consignments in many trades, particularly among 
developing cou..'1.tries. Thus, it is felt that tho imposition of a bonding 
requirement, although necessary for a licensing system to be truly effective, would 
probably not be in the over-all interests of the international shipping community. 

164. For the above rea.sons, a licensing system may present severa1 difficulties 
of implementation, as well as effectiveness, which appear to render it an 
unsatisfactory option for the international community to adopt at this stage in 
its efforts to combat maritime fraud. However, certain advantages of incroased 
identification of the beneficia1 owners of sl1ipping companies, charterers, etc., 
which would be a likely result of such a licensing system, ,·lOuld present a 
significant iI:J.provement over the current situation 'tlhere investigations are 
extremely difficult to effectuate concerning who the shipowners are, ",hether the 
vessel is on charter and other highly pertinent deta.ils. Until such information 
is readily accessible, the ability of shipowners, shippers and consignees to 
investigate the reliability of carriers is extremely limited. Thus, consideration 
should be given to developing mechanisms It/hich provide the benefit of increased 
identifiability without presenting tho same complexities and application 
difficulties as are inherent in a licensing system. 
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(c) Improvements in the international collection and dissemination 
of information 

165. In J.ight of the inadequate amount of readily available information concerning 
shipowners and charterers, which complicates investigations by interested parties, 
consideration should be given to means to increase the available information. It 
can be seen from the review in Part II of this report (paras. 70-73) of the 
organizations concerned with the retrieval and dissemination of information that 
the increasing use of computers has already led to an increase of information being 
made available on at least many aspects of shipping operations. Thus, further 
enquiry in this field should be directed to determining what additional information 
should be made available, what measures should be taken to increase the reliability 
of the information now being made available and whether the organization of the 
current information dissemination system into several competing private organizations 
is satisfactory or whether a more centralized system is desirable. 

166. What is apparent in this regard is that the task of the information collection 
and dissemination organizations in providing an accurate, timely and complete 
range of information relevant in connection with anti-fraud enquiries is impeded 
by the current structure of ship related information reporting requirements. 
National ship registries in many countries present at best only a formalistic range 
of information concerning the owner of record and technical details of the ship. 
Uniform application of the additional information suggested for includion in "A set 
of basic principles concerning the conditions upon which vessels should be accepted 
on national shipping registers" as contained in the Report of the Intergovernmental 
Preparatory Group on Conditions for Registration of ships on its second session, 821 
would improve somewhat the situation. However, it is suggested that from the 
perspective of combating maritime fraud, additional reporting and disclosure 
requirements are needed, for example concerning charter fixtures, ship agency 
agreements, parent company relationships as well as other data suggested later in 
this report in connection with other types of frauds (see paras. 150-151). Although 
such information need not necessarily be physically incorporated into the national 
ship register referred to in the above set of basic principles, it should at a 
minimum be centralized at the national level and presented for each ship 
registration for ease in collection and analysis. In this connection, what appears 
necessary in order to assist in preventing maritime fraud is to increase the 
amount of relevant information available and to centralize it as much as possible 
as to each ship in order to avoid the necessity of multiple enquiries. 

167. Centralization at the national level would assist the undertaking of 
enquiries as Hell as the data collection of the various private information 
agencies. A remaining consideration in this regard is whether the current 
collection and dissemination system at the international level is satisfactory or 
whether additional measures need to be taken in order to facilitate further the 
undertaking of fraud prevention investigations by the pa~ties concerned. 

168. Among the various factors to be borne in mind when making such an assessment 
is the nature of the availability of the information. At the national level, it 
will be necessary to institute new mandatory reporting requirements for certain 
types of information determined to be necesaary for fraud prevention, including 

82/ TD/B/935 - TD/B/AC.34/8, annex II, p.6. 
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information mentioned in this section and in later sections of the report. In 
the absence of reporting requirements, the government agency charged with this 
responsibility would have to undertake its own investigations, which is a 
considerably more difficult and time consuming task. Hence, the imposition of 
active reporting requirements is a generally more preferable alternative and is 
regularly employed by governments in a wide range of areas, including shipping. 

169. At the international level, the current situation - to the extent information 
is available - is based on a passive availability of information. In other words, 
the information may exist at the national level, usually in different locations, 
such as vessel registers, company registers or with individual shipowners or 
charterers. Individuals or information agencies wishing to obtain the information 
must actively collect it. 

170. An alternative approach would be to institute an active reporting requirement 
at the international level, i.e. from a centralized information point in each 
country to a central registry of information. The main advantage of this approach 
would seem to be increased speed with which information is made available. In 
this respect, information which is only passively available must be collected and 
this usually can only be arranged as a practical matter at certain intervals of 
time. Information for which there is an active reporting requirement could be 
reported as soon as it is received, thereby rendering it available at the 
international level more quickly. 

171. If it is decided to institute an active reporting requirement at the 
international level, it is difficult to determine to whom or to what information 
agency such information should be transmitted. Presumably a centralized 
organization to act as an international ship information registry would need to 
be agreed upon and at the moment there are more than one private information 
agencies providing varied, though interrelated, services. It may not be possible 
in this context for governments unanimously to select a particular commercial 
organization to fulfil the international information dissemination role. An 
alternative is to create an intergovernmental information agency to collate and 
make available ship-related information relevant to maritime fraud enquiries. 
However, it is not clear that the current losses from maritime fraud activities 
would justify the expense of such an endeavour, ~I unless other benefits could 
be determined to exist by having an internationally centralized public data bank 
of ship related information. 841 

172. A point to bear in mind when making the above assessments is that the IMB's 
data bank on maritime fraud provides a complementary pool of information to 
which any fraud prevention investigation should make reference in addition to 

831 Nevertheless, some estimates place current losses from maritime fraud at 
one half billion US dollars. However, this figure could not be used as a direct 
offset against the cost of establishing such an international organization, since 
it would not prevent certain types of fraud, such as documentary frauds, and the 
mere availability of information to facilitate fraud prevention investigations 
would not by itself entirely eliminate fraudulent activities, rather it could only 
act to minimize their occurrence. 

841 Such an official international ship information register had been 
previously suggested by the secretariat in a report on the conditions for 
registration of ships (TD/B/AC.34/2, para. 60). 
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the information referred to above. In this respect, if some sort of centralized 
information agency is established as an independent organization, hereinafter 
referred to as the International Ship Information Register (ISIR), there would 
be certain advantages, from a fraud prevention viewpoint, in establishing a 
special link-up with the 1MB data bank to correlate information. In this respect, 
seemingly innocuous information - when matched with the information in the 1MB 
files, could well reveal the potential for maritime fraud to occur. 

173. Another related point to bear in mind is that in receiving and collating 
information at the international level, the ability to match up information 
internationally will inevitably result in information comine to light that reveals 
the possibility of some sort of misconduct occurring, such as dual registration, 
mis-statements or omissions which are revealed by information received from other 
sources, etc. In whatever arrangement is decided upon at the international level, 
some sort of arrangement should be made to ensure that such relevant information 
is communicated to the relevant international or national bodies, such as 
Interpol, the 1MB or national governments, which are in a position to take the 
necessary preventative measures. 

174. The above discussion merely provides some considerations to be borne in mind 
when making a decision on these issues. In summary, it can be said that 
two basic issues have been presented. The first issue is whether there should be 
greater reporting requirements in all countries for relevant information to 
fraud prevention investigations. If this is decided in principle to be 
necessary, then further study needs to be done by the IGG to pin-point precisely 
what information is necessary and yet is not centrally available at the national 
level in each country. The second general issue for consideration by the IGG, 
which includes several sub-issues, is whether there should be reporting reqUirements 
at the international level and, if so, how this information should be centralized. 

175. What is clear, however, in this area is the tremendous advantages of 
computerization. It is unlikely that all the information possibly relevant 
to maritime fraud investigations could practically be centralized, collated and 
presented in an organized form at the international level without computers. In 
this respect further consideration may need to be given to the needs of developing 
countries in both the adaptation to and acquisition of computers in the field of 
shipping. 

Cd) Miscellaneous suggestions 

176. Various other suggestions have been made for dealing with this and related 
types of maritime fraud. The ICC Guide to the Prevention of Maritime Fraud, 
advises that the master should ensure that the cargo signed for is on board, 
that the bills of lading are signed only by authorized personnel and are 
authenticated and that the master should whenever possible exercise his power to 
sign the bills of lading (admittedly impractical in the established liner trades~ ~/ 
This advice is mainly directed to the risk of bills of lading being signed by the 
charterer's agent, on behalf of the master, for cargo not in fact loaded. 

~2/ See ICC Guide op. cit. p.12. Additional advice in items 6 and 7 are 
considere~ to relate more to documentary and deviation frauds respectively, as 
treated :r. this report. 
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177. The problems arising from charter parties granting the right of 
charterers or their agents to sign bills of lading on behalf of the master are 
frequently cited in instances of maritime fraud, whereby bills of lading are 
issued which do not conform to the mate's receipt or are issued on a freight 
prepaid basis when the charter party had stipulated only freight payable bills 
(see para. 27). The difficulty with the above advice, as well as similar 
advice to the effect that a clause should be inserted in the charter party 
requiring all bills of lading to be signed by both the master and the 
charterer, 861 is that the charterer can still substitute these bills of lading 
for his own-Which can be drawn up in contravention to whatever stipulations 
exist in the charter party. Although, it could be that - depending on the 
particular circumstances the shipowner, or disponent owner, receives some legal 
protection from such measures; nevertheless the burden of the fraud may have 
been merely shifted to the unfortunate buyer of the bill of lading. Thus, 
from an over-all perspective, such measures do not necessarily eliminate the 
fraud, they merely shift the consequences. 

178. Only a world-wide abolition of charterer-signed bills of lading, which 
may not be practically feasible, in conjunction with greater identifiability of 
the various entities involved in offering a transport service could effectively 
reduce the incidence of this particular type of charter party fraud. Even in 
this case, there would still be the risk of forged bills of lading being issued. 

179. It has also been frequently suggested that three months of charter hire 
always be paid in advance, or held in escrow, as a means to reduce the 
occurrence of this type of charter party fraud. 871 It Hould seem that only 
sufficient freight to cover the voyage for which cargo is loaded need to be 
received in advance, or deposited in escrow, in order to reduce the 
attractiveness of this type of fraud. However, the ability of shipowners, or 
disponent owners, to obtain such an arrangement depends very much on market 
conditions. Only an internationally applied mandatory requirement that such 
arrangements be made could be truly effective. Nevertheless, such an 
arrangement might legitimately pose cash flow problems for some charterers - until 
the prepaid freight has been received, unless bank guarantees can be arranged at 
reasonable rates. Alternatively, the mandatory abolition of all freight prepaid 
bills of lading could serve the same purpose of eliminating the attractiveness 
of certain types of charter party frauds. Without the ability to collect the 
freight in advance, there would no longer be any advantage for fraudulent 
charterers to cease paying the charter hire and disappear. By being 
internationally applied on a mandatory basis, innocent buyers would no longer 
be victimized since they would be on notice that bills of lading on a freight 
prepaid basis would be illegal. However, such a suggestion would have 
significant economic implications, would profoundly restrict flexibility in 
commercial arrangements, and might not be warranted by the extent of the problem 
being experienced. 

861 E.g., see "A Profile on Maritime Fraud", submission by IMB at the 
rUMI Cargo Workshop, Sept. 1983, p.ll. 

§II E.g., see ~., p.ll. 



TD/B/C.41 AC.4/2 
pagE: 53 

180. Given the commercial complexities of this particular field, particularly in 
relation to charter parties, the usefulness of greater identifiability of the 
parties, and their interrelationships, through improved availabHity of 
information becomes an increasingly attractive anti-fraud measure. The 
availability of information does not by itself totally eliminate the risk of 
fraud, but it certainly reduces it by permitting the various parties to be better 
informed about the vessel concerned and the other parties with which they are 
dealing. 

181. It has also been frequently suggested that parties should only enter into 
charter party fixtures through the medium of reputable shipbrokers who will 
investigate the reliability of the principals on whose behalf they are acting. 881 
In this respect, it is frequently cited that charters should be fixed only on 
the Baltic Exchange. However, given the increasing diversification of the 
international shipping community, as more and more areas of the world become 
increasingly involved in the international transport of their goods, it is not 
realistic to presume that London can remain the centre of shipping transactions. 
Nevertheless, the utility of reputable agents, whether acting as shipbrokers for 
charter fixtures or forwarding agents on liner shipments, should not be 
underestimated. They certainly can playa useful role. However, it is first 
necessary to determine which ones are professionally qualified and "reputable 11 

and which ones are not. For this purpose, the establishment of agency 
licensing systems or the use of professional societies becomes necessary 
internationally. Such recommendations are considered in more detail in 
section 5 (a) of this part of the report (see paras. 206-209). 

182. Additionally, the ability of agents to undertake ade9uate investigations 
either of or for their principals is directly dependent on information being 
available. As shipping has become increasingly internationalized, the system of 
personal contacts - so frequently relied upon in the London market - becomes 
less and less effective~ In this respect, it should be noted that the "Salem ll 

fraud, in which the vessel deviated to sell cargo and was subsequently 
scuttled, ~I involved a charter fixture on the London market through reputable 
shipbrokers. This factor merely underlines the increasing need to make better 
provision for improved availability of information at the international level 
as recommended in this report. 

3. Deviation frauds 

(a) Introduction 

183. It should be underlined that an important modus operandi for this type of 
fraud (aa well as the related fake "sinkings" for hull insurance purposes) 
depends on the ability of the vessel to "disappear" after the event. Such 
disappearances are usually accomplished via one or more name, nominal ownership 
and nationality changes. To this extent, the ease of establishing new corporate 

881 E.g. "Views of a Practising Shipbroker", by D.E.D. Prentis, Shipbroker 
Seminar, 1979, p.56. See foot-note 46. 

~I See Shell International Petroleum Co. Ltd. v. Caryl Antony Vaughan Gibbs 
(The "Salem") [1981] Lloyd's Law Reports, 316; [1982J 1 Lloyd's Rep.369 (C.A.). 
Lloyd's Law Reports, Part 4 [1983J Vol.l, page 342 (Lord Diplock ..•. ) 
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identities permitted by many national laws, behind which may be masked common 
beneficial ownerships, certainly facilitates this process. More importantly, 
the ease with which vessel national registrations may be changed from country 
to country with little or no direct contact or control over the ownership and 
operations of the vessels concerned certainly provides ample scope for effecting 
quick vessel disappearances. In this respect, at least one analysis of a number 
of frauds involving non or misdelivery of cargo has revealed that 54 per cent of 
the cases concerned vessels from three flag of conveni$nce countries. 2QI 

184. The situation is further aggravated by the fact that certain countries do 
not require a deletion certificate from the previous country of registration 
when accepting new vessels on their own registry. Thus, it is frequently the 
case that vessels have simultaneously more than one certificate of nationality, 
thereby enabling such vessels to effectuate rapid changes of identity with 
proper identification papers, merely by painting over their name under 
one nationality with that of another under another nationality and raising the 
new flag. 911 

(b) Registration of ships 

185. It has been recommended on more than one occasion by international 
organizations which have considered the problem, that traders should avoid 
using vessels flying a flag of convenience. ~I It has also been said in 
respect of flags of convenience that "In the context of maritime fraud, certain 
flags of convenience, due to their lax rules on registration and effective 
control over offences, act as a contributory factor •••. Host governments of 
flag of convenience should be persuaded to exercise more stringent controls 
over manning, registration and administration of vessels." ~I However, as 
has been previously pointed out by the UNCTAD secretariat, 

"Owners of open-registry ships are less accountable than owners of other 
ships, partly because they are often unidentifiable and can change their 
nominal identities, and partly because even when identified they, their 
managers and their key shipboard personnel reside outside the jurisdiction 
of the flag State. The difficulties which open-registry countries 
encounter in controlling shipping operations under their flags stem directly 
from the lack of economic linkage, and consequently it is impossible to 
tackle the question of substandard shipping operations without tackling 
the question of the economic linkage between a vessel and the flag State." 941 

901 See, Perry, "Sample Experience of Occurrence fraud Cases", Shipbroker 
Seminar 1979, p.38. See foot-note 46. 

2l:.1 Cf. "The phenomenon of Shipping frauds; some observations of recent 
incidents", presented by P. Sarlis, the Shipbroker Seminar, 1980, p.74. See also, 
E. Ellen Fraud and the International Maritime Bureau, presented by the BIMCO 
General Meeting, p. 7220. 

921 E.g., resolution adopted by the First Conference of Transport Ministers, 
1-2 May 1982, of the Gulf Cooperation Council and recommendation adopted by the 
Economic and Social Arab Council, at its thirty-first session, 2-6 June 1982, of 
the League of Arab States. 

931 "Fraud and the International ~1aritime Bureau", by E. Ellen, Director, nIB; 
p:c'esentation at the BIliCO General Meeting, pp. 7720-21. 

941 "Open registry fleets", report by the UNCTAD secretariat, TDIBIC.4/244, 
para. 102. 



TD/B/C.4/AC.4/2 
page 55 

186. Consequently, the work now going on within UNCTAD on conditions for the 
registration of ships form an indispensable part of any set of measures to be 
adopted to comb~t maritime fraud. It should be noted, in this respect, that 
resolution 144 (VI), unanimously adopted at UNCTAD VI, meeting in Belgrade 
from 6 to 30 June 1983, urged: 22! 

lithe expeditious completion of the work on conditions for the registration 
of ships, including particularly the establishment of a genuine link 
between the vessels and flag States, taking into account paragraph l(b) of 
the resolution adopted by the Ad hoc Intergovernmental Working Group on 
the Economic Consequences of the Existence or Lack of a Genuine Link between 
Vessels and Flag of Registry at its first session and including the need 
for the flag States to exercise effectively their jurisdiction and 
control over the ships.~ 

It will be noted from the draft text on identification and accountability of 
owners and operators drafted by the Intergovernmental Preparatory Group (IPG) on 
Conditions for Registration of Ships, ~/ that increased information will be made 
available as a result of this work, thereby rendering it more difficult for 
fraudulent operators to disappear after committing illegal acts. 

187. It should also be noted that the above cited IPG text lists, in a section 
entitled "Register of Ships II , information that should appear on a shipping 
register, including "Previous registry, if any, and date of deletion or suspension 
of previous registryl1. Firstly, although this is not yet an agreed text, it is 
recommended that it be adopted in order to eliminate the possibility of dual 
registration of vessels. Secondly, although the quoted text implies the need 
to submit a certificate of deregistration, in order to establish the required 
facts it is recommended that such a requirement be expressly included in the 
principles, as is done for bareboat charters 211 in order to reduce the risk of 
misrepresentation. 

188. Also in connection with the problem of dual nationality of vessels in the 
occurrence of maritime fraud, the 1MB has suggested for governmental action that: 

IIAn international register be maintained where all changes in vessels' 
flags and mortgages are recorded. With a total of 80,000 or so vessels 
in the world, this is a feasible proposition. Each flag State should 
agree to inform all changes in registrations to a centralized body. 
This would be an effective countermeasure to the problem of multiple 
nationalities of vessels. 1I ~I 

To the extent reference is being made to an information recording system, the 
above proposal mirrors the proposals made in Section 2 (c) of this Part of the 
report, (paras. 165-175) for the establishment of an International Ship 
Information Register (ISIR). Combined with a well established universal reporting 

221 Liberia reserved its position on this paragraph. 

96/ See the report on its second session, TD/B/935-TD/B/AC.34/8, Annex II. 

111 S~e Bareboat Charter Section of the text adopted by the IPG at its 
second 6es3ion, Ibid., para.2, stating lion production of evidence regarding 
suspension or deletion of previous registration ... ". 

981 "A profile on Maritime Fraud", rUMI Cargo Workshop, 1982, p.12. 
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system by all governments and the use of an "international ship identification 
number", which will be considered in subsection (d) of this Section of the 
report (see paras. 195-197), such dual nationality would immediately be revealed 
by such a register. 

(c) Monitoring ship movements 

189. The ICC Guide to the Prevention of l-1ari time Fraud recommends cargo owners 
that the master radio his position at certain periods of the voyage and, possibly 
for valuable cargoes, be required to report to Lloyd's Agents at each port of 
call, giving his estimated time of arrival at the next port. 991 However, usually 
shipowners in deviation frauds report engine trouble as justifiable reasons for 
delays in arrival, thus additional monitoring of the vessel's actual position 
is necessary if this type of fraud is to be avoided. 

190. The 1MB offers a monitoring service of a vessel1s voyage. 1001 This is done 
by requiring the contract of carriage to contain a stipulation obligating the 
Master to cable his noon position daily to the 1MB. The voyage will also be 
monitored by independent sources at certain points in the voyage. By these 
measures, it is intended that any deviation will be detected early enough to 
prevent any unauthorized discharge of cargo. 

191. As pointed out in paragraph 71, LSIS offers a shipping movements service 
covering 30,000 merchant vessels (out of an estimated 74,000 ships over 100 gross 
tons). In connection with this, a Special Watch Service is available whereby 
information concerning a particular vessel movement can be communicated to a 
client as soon as it is received by LSIS. It is understood that such information, 
which is dependent on reports from agents in ports, is at times over a week old, 
thereby limiting - though not removing - its utility as a maritime fraud 
prevention measure. 

192. Monitoring of vessel movements is becoming more common, usually in 
connection with safety and traffic control. In this connection, various regional 
and national programmes exist. For example, there is the Australian Ship 
Reporting System in force around Australia, 10Vas well as the Baltic Sea Position 
Reporting System. 1021 Both systems have rec;rved the endorsement of the IMO. 
Also, it is reported that under the auspices of the National Association of 
Maritime Exchanges in the United States, by mid-1983 maritime exchanges covering 
almost all major ports of the United States will be linked together by computers 
to provide various information relevant to ship movements including vessel 
arrivals, agents for each ship, type of ship, its last port of call, where it will 
call next and its sailing time. 1221 Similarly, in Europe there is a centralized 
port information system being instigated by the European Port Data Processing 
Association, whereby members of the Association will be able to exchange 
information on ship arrivals, departures and characteristics. 1211 

221 See ICC Guide ••• op. cit. 

lQQI This service forms part of a larger package involving credit investigation 
of the seller and surveying the loading of the goods. 

1011 See, Annual Report 1980-81, Department of Transport (Australia) p.104. 

1021 See, IMO document MSC XLIV 21, Annex 20. 

12i1 "National Ship Data System Due in 1983", Journal of Commerce, 
23 December 1982. See also "t-Iarine Exchange eyes data network to give information 
on vessel movements to shippers, agents, charterers and ports", American Shipper, 
December 1982, PP.78-79. 

1041 "European port computer link programmes ••• " Sea trade, November 1982" 
pp. 23-24. 
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193. As to the feasibility of establishing such a ship movement monitoring 
scheme on a world-wide basis, it has been stated by the Director of the IMB that: 
"It would be relatively simple, and not terribly expensive, to set up a system 
constantly monitoring ships' movements via satellite communications and shipboard 
'black boxes'''. 122/ It is reported that Lloyd's Register of Shipping have plans 
to install a prototype "black box" in a ship this year; however, this project 
is primarily designed to report on technical and safety related details and it 
is not believed to include a ship locating function. 106/ Various satellite-based 
communication schemes are currently being implemented~uch as the INMARSAT 
system, 1Q1/ which started operations in early 1982, the Sarsat-Cospas 
system, 108/ which should be operational by late 1984, and the Future Global 
Maritime Distress and Safety System, which is being developed by IMO, will 
eventually provide facilities for instant , ... orld-wide ship to shore communications 
and emergency ship position location oapabilities in the event of ships being in 
distress. ~/ Additionally, it is understood that the International 
Telecommunications Union (ITU) has adopted a system of prefixes for vessel call 
signs, called Maritime Identification Digits (MIDs), which are allocated to 
each country and which will facilitate vessel identification and direct 
communications. l!QI 

194. On the basis of the above projects, it is anticipated that the expected 
advance in communications will eventually result in a global ship movement 
monitoring capability. Were this to be combined with an obligation for ships to 
report their voyage destinations and estimated times of arrival (ETA) upon leaving 
port, then it is presumed that vessel deviation frauds would be eliminated. 
Although the financial investment necessary for such an automatic ship monitoring 
capability presumably exceeds the benefits to be derived from reducing the 
occurrence of this type of maritime fraud, nevertheless such a capability, when 
instituted for other reasons as well - such as safety and traffic controls, could 
also have beneficial consequences for fraud prevention. In this respect, through 
the use of computers, information on ship voyage plans, ETAs, as well as data 
received from automatic ship monitoring schemes could in the future conceivably 
be another item of information recorded on ISIR as to each ship. Consequently, 
it is suggested that, although there are limited possibilities for action by the 

.!22..1 "Data Bank May Solve Ship Fraud Problem", Journal of Commerce, 
16 February 1982, p.24B. 

106/ "Prototype shipboard black box set for trials later this year", 
Lloyd~List, 9 August 1983, p.7. 

1071 INMARSAT stands for the International Maritime Satellite Organization, 
which has 37 member countries and is located in London. 

1081 The Sarsat-Cospas project is being funded mainly by Canada, France, 
the Soviet Union and the United States. See "Many options still open for 
development of satellite" Lloyd's List, 2 June 1983. 

1091 See, liThe Nobile Services Conference (1983) in retrospect", 
Telecommunication Journal, Vol.SO - VII/1983, p.3S4. 

1101 See resolution No. COMS/l, relating to the allocation of maritime 
identification digits (MIDs), aJopted by the World Administration Radio 
Conference for the Mobile Services, Geneva, 1983. 
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IGG in this area in the immediate future, nevertheless, the fraud prevention 
impact of such ship monitoring schemes should be borne in mind generally by 
governments in their future work in this area. 

(d) Ship identification 

195. In its previous report on the subject (Future Work, TD/S/C.4/244) , the 
secretariat suggested that consideration should be given to establishing an 
international obligation to carry a serial number on all vessels, which could 
not be changed during the life of the vessel regardless of the change of 
nationality and which would have to be clearly displayed at all times directly 
under the vessel's name. It was felt that such a requirement would make it more 
difficult for a vessel's identity to be disguised. 

196. The ease with which vessel names may be changed is well documented. When 
combined with the likelihood of confusion with similarly named vessels from other 
national registries, it may be felt that vessel identification by use of names 
has outlived its usefulness and should now be discarded. Although names could 
obviously still be used if desired, they should not form the basis of 
identification. Rather, it would seem preferable to develop an international 
system of identification based on the above-suggested serial number allocation 
which would apply to vessels from construction to destruction. Such a system 
would in fact be similar to the Lloyd's Register identity number system, but it 
would go beyond it by requiring the visible appearance of the number of the hull 
of the vessel and it would be subject to government sanctions for non-compliance. 
In this last respect, and as pointed out in document TD/S/C.4/244, paragraph 30, 
although it would still be possible to change the serial number fraudulently, 
such an act could, by intergovernmental agreement, be made an offence 
punishable in any jurisdiction where the offenders are located. 

197. It should also be noted that the proposed ship identification number would 
be an additional item of information for recording on the proposed ISIH. As the 
proposed primary means of ship identification, access to the central computer 
files for each particular vessel would be by reference to its ship identification 
number. Also, as previously indicated in paragraph 118, it is felt that the 
use of this number, in conjunction with the ISIR, would increase the likelihood 
that covert dual registrations would be revealed. 

(e) Miscellaneous suggestions 

198. In order at least to limit the ease with which cargoes can be legally 
disposed of in some countries, governments should, where appropriate, tighten 
national laws concerning the sale of goods by shipowners through court proceedings 
so as to ensure that fully adequate notice and opportunity to appear have been 
granted to the cargo owners. Also, governments should ensure that the 
establishment of free trade zones does not also provide opportunities for illicit 
activities, in particular the importation, illicit sale and re-exportation of 
goods. In this respect in relaxing fiscal controls for such areas, particular care 
should be taken in ensuring that adequate law enforcement and security measures 
are taken, bearing in mind the tendency for such areas to attract illicit activity. 
In this respect, the IGG may wish to consider this situation and to express its 
views. 
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199. Many of t:1e previous suggestions made in connection with other types of 
maritime fraud will also have a beneficial impact in ~liminating certain types of 
marine insurance frauds. In particular, scuttling - :.:>oth real and faked - usually 
involve over-aged, poorly maintained ships registered in a flag of convenience 
country and owned by a one ship newly created company with no other visible assets. 
It is understood that the unpublished report of the Far East Regional Investigation 
Team (FERIT), which was established by insurance interests - particularly from 
London - to investigate suspicious sinkings in the Far East, fully documented these 
characteristics in its investigation of suspect losses in Asia. In this respect, 
in a list of suspicious sinkings published in 1980, which it is understood included 
the list compiled by FERIT, at least 80 per cent of the total number of vessels for 
which the national registration is indicated were regist.:::red in recognized flag of 
convenience countries, primarily Panama. 111/ As to those ships whose age was 
known at the time of loss, 68 per cent were 20 years or more and 85 per cent were 
15 years, or more. 112/ 

200. The role of sub-standard ships in the commission of maritime fraud has been 
recognized within IMO when adopting resolution A.504 (XII) on "Barratry, Unlawful 
Seizure of Ships and their Cargoes and other forms of Maritime fraud", wherein it 
states, 

"The Assembly, 

Recognizes that the ratification and effective implementation of IMO's 
conventions and other appropriate international instruments relating to 
maritime safety, in particular those dealing with the tr~ining and 
certification of seafarers and the procedures for the control of sub-standard 
ships adopted with a view to the eventual elimination of such sub-standard 
conditions, can make a contribution to the prevention and control of maritime 
fraud, and accordingly invites Governments to give renewed consideration to 
the ratification of the Convention and instruments and application of the 
resulting procedures;" 

201. Also, the on-going work within UNCTAD on the conditions for registration of 
ships (see paras. 185-186), should - upon completion and implementation - have a 
substantial impact on the occurrence of this particular type of maritime fraud. 

202. In addition, increased internationally available information on ships, their 
owners, charterers, corporate history, etc. could facilitate the task of insurers 
in assessing the risk of scuttling before accepting a risk or before paying a claim. 
Although insurers in London are believed to have access to substantial infor~~tion 
not otherwise available to the public through the United Kingdom Salvage Association 
and the Confidential Lloyd's Index of Lloyd's Register of Shipping it is believed 
that the establishment of the proposed ISIR could increase the volume of information 
available. 

lll/ Marine Insurance Bulletin (London), Jun8 1980. 
112/ Ibid. 
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203. Also, the ability for ships to disappear in connection with faked scuttlings 
would be made more difficult by the elimination of covert dual registrations. Such 
dual registrations could be eliminated either as a result of the universal adoption 
by States of a requirement of a deregistration certificate from the previous registry 
in order to register a ship or as a result of the establishment of a reporting 
requirement to the proposed ISIR of relevant information concerning ships on its 
register, including the proposed international ship identification number. 

(b) Cargo insurance suggestions 

204. In order to minimize the extent of exaggerated or fraudulent cargo insurance 
claims, insurers are advised to cross-check the accuracy and validity of all 
supporting documents with the ~ppropriate surveyors and port authorities in cases 
where there are grounds for suspicion as to certain claims as well as to enforce 
applicable policy clauses requiring immediate notificRtion of loss or damage. 
Additionally, insurers should ensure that their surveyors receive adequate guidelines 
for the preparation of their reports. 

205. In the general area of marine insurance cargo loss prevention, IUMI has issued 
a brochure entitled "Cargo Loss Prevention Recommendations." 1131 Also, two 
studies, entitled "Loss prevention in fire and marine insurance" (TD/B/C.3/162) and 
"Cargo loss prevention: suggestions for a domestic policy in developing countries" 
(TD/8/C.3/162/Supp.l), have been submitted to the UNCTAD Committee on Invisibles 
and Financing related to Trade 1141 concerning recommended procedures and policy 
measures to minimize cargo loss-cIaims. Included within the various recommendations 
is a suggestion for cargo insurers to establish a special agency, in active 
collaboration with port authorities, to undertake the supervision of cargo loading, 
unloading, shifting and storage operations at the port. 115/ These suggestions have 
been recommended by the Committee for adoption by developing countries as 
appropriate to"their local circumstances. 1161 

5. Miscellaneous frauds 

(a) Licensing of shipping agentn 

206. It has been suggested on seVeral occasions that in order to remove the various 
malpractices and frauds attributable to agents who provide intermediary services in 
connection with the sele, chartering and operation of the ship, such agents should 
be subject to a system of licensing. In particular, it is understood that in 
Singapore, the National Shippers' Council is working with the National Shipowners' 
Association ~nd the Government authorities on the establishment of a national 

1131 Third edition (1974). 

114/ At its ninth (2nd part) and tenth (firnt p3.rt) sessions. 

1151 See TD/B/C.3/l62/Supp.1, para. 58. 

1161 See report of the Commission .'it its tenth session, first part, 
13-17 December 1982, TD/8/937 - TD/B/C.3/182, resolution 22(X). 



TD/8/C.41 AC.4/2 
page 61 

Registry of Shipping Agents to combat the increasing occurrence of fraudulent 
activities in that country. At the international level it was recently advocated 
at the 1983 8IMCO General Meeting by the President of the Institute of Chartered 
Shipbrokers (United Kingdom) that there should be in all cases a system of 
registration or licensing for brokers, agents and forwardGrs and compulsory 
membership in ~ national or international professional body having recognized 
uniform standards of conduct, with the possibility of being expelled should these 
standards be violated. 117/ 

207. Some countries impose licensing requirem8nts for some types of agent 
functions, whereas in other countries no such system exists. 118/ Various national 
and international associations of brokers and agents exist, including the 
Federation of National Associations of Ship Brokers and Agents (with over 20 
national association members), which in many cases set minimum standards for 
membership. 1191 However, there are no u~iform standards applicable worldwide, nor 
is there a uniform compulsory requirement for me~ilbership in a national professional 
association. 

208. One of the first considerations to be dealt with in this area is to define the 
type of agency operation to be included within any national or international system 
of registration or compulsory professional association membership. Historically 
the terminology for the various types of agents, including the general agent, the 
ship agent, shipbroker, chartering agent, freight forwarder, forwarding agent, etc., 
has been ill-defined in some countries and thus the terms frequently can include 
overlapping concepts and functions. 

209. Consequently, if it is decided that some sort of licensing and/or compulsory 
professional membership requirement should be established for such agents, it 
would first be necessary to determine precisely the type of activities to be 
included within the system. For this purpose, and for the purpose of assessing 
the feasibility of est~blishing an international approach to this question, it is 
suggested that the IGG could formulate uniform minimwn standards concerning 
necessary financial and professional qualifications, as well as standards of 
conduct, which could be used as guidelines for national action. These guidelines 
could then be recommended to all States for adoption. However, assuming 
internationally uniform minimum standards can be developed, it would ~ppear that 
at least the means for their implementation could be left open for national 
decision, thereby providing flexibility in determining whether the standards 
should be incorporated into a government licensing scheme, an industry wide 
compulsory membership requirement in a professional ~ssociation, or some combination 
of the two. 

117/ Working Session for Broker t1embers, Panel Discussion on "A clean 
Industry - Fact or Fiction". Contribution by D. Prentis, BIMCO General Meeting, 
p. 7215. 

118/ See, Ibid. 

119/ Also relevant in this context is the establishment of "Multiport Ship 
Agencies Network" in late 1978, which is a non profit international association 
of ship agencies, whose members meet certain uniform minimum financial and 
professional requirements. Although membership is generally limited to one agent 
per country, which may be considered unduly restrictive, at least the concept 
of such ~n organization serves to illustrate one possible means of providing a 
gUide for identifying_reliable agents. 
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(b) International registry of ship mortgages 

210. It will be recalled from paragraph 188 that th8 1MB has suggested that there 
should be maintained an intern3tional register where all changes in ships' flags 
and mortgages are recorded. Such an intern~tional registry of mortgages would 
provide 3n easy reference pOint to potential buyers or mortgagors concerning the 
existing encumbrances on a shiP! even in the event of ~ change of flng to a new 
State of registry which does not require a dcregistr'ation certificate from the 
form~r registry. In the absence of such a deregistration certificate there is no 
guaranteeing that existing mortgages have been satisfied or even that the 
mortgagees have been notified of the change. Although it has been recommended that 
all States should require such certificates, the additional provision of the 
proposed registry of mortgages would be an additional safeguard and provide a 
convenient point of reference. In fact, the proposed creation of the ISIR, as an 
international registry of ship related information would fulfil all the 
requirements for the 1MB proposal. As a practical matter, ship mortgages are 
almost always subject to registration on the national ship registry 1n order to 
preserve their priority rights vis-·a~vis other creditors, thus the regular 
communication of this additional information to the ISIfl would be relatively easy 
to perform. In order to keep track of ship transfers from onG flag to another, it 
is felt that it would be useful to implem~llt the proposed ship identification 
number (see paragraphs 195-197) in connection with this proposal on recording ship 
mortgages internationally. 

(c) Miscellaneous suggestions for port related frauds 

211. Minimization of port related frauds, which often consist of, or are part of 
larger, documentary and marine insurance frauds, can be achieved through 
implementation of various measures. In this respect the recommendations on the 
cargo loss prevention contained in the studies referred to in paragraph 205 on 
marine insurance frauds are equally applicable in this context. 

Also, ameliorating thzft and pilferage problems in port areas is dependent in 
large part upon improvements in port security arrangements. In addition to greater 
security controls, much can be done in the form of improving the physical 
arrangements and storage facilities of port arejS to minimize opportunities for 
theft. Customs authorities can also playa role in the limitation of fraudulent 
activities in their role of controlling the entry and exit of goods from the port 
area. In addition, various handling and storage procedures as well as port 
administration, especially as it relates to documentation procedures, can be 
effective in reducing opportunities for theft, in particular by reducing delays in 
cargo handling and, consequently I the time the goods spend in the port al'ea. 
Improvements in packaging can also help to reduce losses from pilferage. Several 
useful studies have been done in this area, which contain reco~nendations for 
implementing the above measures. In addition to the studies mentioned in 
paragraph 205 on marina insurance fraud, particular reference should be made to 
ICHCA, which has published a booklet on rrCargo Loss Prevention Recommendations" 
and has issued a two-part study entitled "Cargo Security in Transport Systems", 
part one dealing with "Pilferage and cargo security 11 and part two dealing with 
"MajOr' theft and cargo security". Countries wishing to improve the security of 
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port operations should consider contacting ICHCA for more information. Improvements 
in documentation procedures have been extensively considered by the UNCTAD Special 
Programme on Trade Facilitation (FALPRO) and the United Nations Economic Commis8ion 
for Europe, and reference ~ay be made to the recommendations on facilitation 
measures adopted by the Horking Party on Facilitation of International Trade 
Procedures, in particular, recommendation 12 on measures to facilitate maritime 
transport document procedures (TRADE/WP.4/INF.61 - TD/S/FAL/INF.61), 
recommendation 13 on facilitation of identified legal problems in import clearance 
procedures (TRADE/WP.4/INF'.62) and recommendation 18 on facilitation measures 
related to international trade procedures (ECE/TRADE/141/Rev.1). Also, the UNCTAD 
Shipping Division could assist in connection with projects on training and 
implementation of recommended port security measures. 

212. Lastly, the use of letters of credit has been considered at the International 
Maritime Committee (CMI) Colloquium on the Bill of Lading in Venice, on 2 June 1983, 
wherein it was re-affirmed that clean bills of lading should never be issued 
against letters of indemnity. The problem of relatively superficial damage not 
materially affecting the good order and condition of the goods was considered as 
being best dealt with by getting banks to accept bills of lading with annotations 
to that effect as "clean" for payment under letters of credit. For this purpose, 
it was also recommended that an agreement should be reached with the ICC as to the. 
acceptability of such claused bills of lading. 

213. It should be noted that article 17 of the United Nations Convention on the 
Carriage of Goods by Sea of 1978 (Hamburg Rules) stipulates that if the carrier, 
by omitting a reservation in return for a letter of guarantee, intends to defraud 
a third party, including a consignee, who acts in reliance on the description of 
the goods in the bill of lading, then not only is the letter of guarantee invalid, 
but the carrier loses the benefit of the limitation of liability in the Convention 
for claims for loss from such third party. In view of the risk that the carrier 
may be deemed to have intended to defraud the buyer of the goods by failing to 
insert a reservation on a bill of lading in return for a letter of guarantee, it 
may be anticipated that the Hamburg Rules will assist in reducing the frequency of 
the use of letters of guarantee. 

6. Piracy 

214. International law establishes an obligation on States to co-operate in the 
suppression of piracy and grants States certain rights to seize pirate ships. In 
particular, the Convention on the Law of the Sea (UNCLOS), provides in article 100: 

"All States shall co-operate to the fullest possible extent in the 
repression of piracy on the high seas or in any other place outside the 
jurisdiction of any State, 

and in article 105: 

liOn the high seas, or in any other place outside the jurisdiction of 
any State, every State may seize a pirate ship or nircraft, or 3 ship or 
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aircraft taken by piracy ~nd under tho control of pirates, and arrest the 
persons nnd seize the property on board. The courts of the State which 
carried out the seizure may decide upon the penalties to be imposed, and may 
also determin0 the action to be taken with regard to the ships, aircraft or 
property, subject to the rights of third parties acting in good faith." 

215. The treatment of piracy by international law has at times been considered to 
be an insufficient response to the actual problem currently being experienced. 
Generally the criticisms relate not directly to the powers granted to States but 
indirectly vin the definition of the term, which in turn controls the operation of 
the extraordinary powers granted to States by article 105. Specifically, the 
definition has been criticized as being too restrictive in referring only to acts 
on the high seae (or in a place outside the jurisdiction of any State) and only 
to acts committed against another vessel. 1201 

216. In being restricted only to acts on the high seas, the extraordinary State 
jurisdiction granted by article 105 will not apply to acts committed within the 
territorial sea. In view of the expanded scope of the territorial sea to 
12 miles (by article 3 of UNCLOS) and the fact that a majority of current 
piratical acts are committed off coastal areas, the restriction of the term piracy 
in international law to only the high seas may be viewed as an unfortunate 
limitation removing a large number of otherwise inCludable acts. However, the fact 
that a piratical act occurs within the territorial sea of a State results in the 
application of that State's national laws. In this respect, no case has been cited 
where reported acts are not punishable by the applicable law. On the assumption 
that the attackers r~main within the territorial area of the same State, and on the 
further assumption that instances of insufficient enforcement of the applicable 
national law results not from lack of willingness but from lack of practical 
capacity, attention should be turned to what measures could be adopted to assist 
such States in enforcing their laws in the areas affected. In this context, 
reference could be made to the eleven nation fund organized by the United Nations 
High Commissioner for Refugees to supply aid to the Government of Thailand in 
suppressing piratical attacks in its waters. 1211 Such an international 
co-operative arrangement could be considered for other affected areas, 1221 bearing 

1201 However, see also "Terrorism and the law of piracy", The Frank Stewart 
Dethridge Memorial Address, delivered by the Hon. Mr. Justice G.S.M. Green, 
Chief Justice of Tasmania, to the annual meeting of the Maritime Law Association 
of Australia and New Zealand. 

1211 See, Report into the Incidence of Piracy and Armed Robbery from 
Merchant Ships, by 1MB, to IliO, 6 June 1983, p. 3. 

1221 In support thereof, see ~" p. 21. 
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in mind thu sovereign right of each Stata to enforce its nationol laws in the 
manner it deems appropriate. 

217. To the extent that attacks occur within territorial seas, and then the 
attackers flee to the territorial sea of another State, then it is suggested such 
a situation rGquires a regional c~-operativ8 arrangement between the affected 
States, inter alia, to co-ordinate their enforcement policies and, perhaps, 
ameliorate extradition procedures. Left remaining are cases of acts occurring 
within territorial seas after which the perpetrators flee to the high seas. 
However, it may be doubted whether there are very many such instances that cannot 
be handled by the right of hot pursuit granted to coastal States in article III 
of the UNCLOS. In this respect, the increased information to be received from 
Governments pursuant to the draft resolution to be submitted to the ~IO Assembly 
(see para. 51) may provide a better understanding whether or not a problem exists 
in this regard. 

218. The othe11 types of criticisms directed to the treatment of piracy in 
international law concern the limitation of the definition only to acts committed 
against another vessel, th8reby excluding acts by the crew or passengers against 
other persons or property on the same ship. For example, it has been asserted 
that there should be 

"an agreement among nations in which the traditional and limited 
interpretation of piracy ••. should be widened. It is true .•. that the 
1958 Genev~ Convention does widen this basic definition but we 3re still 
left with the constraint that it is not deemed to be piracy if the acts are 
performed by the crew against persons or property on the same ship. It is 
true there could still be a number of shipping frauds which would not be 
caught in the net of Can] even very broad definition of piracy but it seems 
... that agreement between the major commercial countries of the world to 
permit the apprehension and trial of any national in any ship against whom 
founded allegations of criminal acts against a ship or its cargo have been 
made, would be a most effective deterrent!1. 1231 

Furthermore, it should be noted that the proposal of Lebanon submitted to the 
IMO for a convention on barratry, 1241 and unlawful seizure of ships, recommended 
treating such offences in the same way as piracy and authorizing the boarding of 
the offending ship. 1251 

219. It may be viewed that there are certain objections to such a proposal as a 
matter of practicality and as a matter of principle. As a m~tter of practicality, 
if states are to be granted greater rights to interfere with ships flying the 
flag of another State ~ which is the result of the above suggestion, then it 
should be relatively clear when such acts have been committed so as to avoid 
unnecessary interference with shipping operations on the high seas. The main 
thrust of the suggestion to equate certain acts to piracy appears to focus on 

l£il Lord Hacking, The Shipbroker Seminar 1980, p. 51. 

1241 Barratry is defined in many legal systems as 3. Hrongful act wilfully 
committed by the rr.aster of creVl to prejudice of the owner or charterer (when 
acting as the ownec). 

1251 See IMO document C/ES.X/20/2, 2 November 1979, annex, p. 4. 
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barratry and deviation frauds, 1261 as acts against the cargo on the same vessel. 
However, due to the restrictive definition of barratry, which precludes tho 
involvement of the shipowner (except perhaps when the acts are directed 3gainst 
the charterer who is acting as the shipowner, such as in the case of a bareboat 
charter) barratry as such is a relatively rare event. 

220. Consequ8ntly, deviation frauds appear to be the main concern of suggestions 
to equate such acts to piracy. However, in the absence of reporting requirements 
on voyage schedules and an international ship monitoring system, it will be 
relatively infrequently that it can be determined that a vessel on the high SGas 
is actually committing a deviation fraud. Even if it can be determined that it is 
no longer on its intended course, there are numerous practical reasons to justify 
such a deviation. Until steps are taken to dispose of the cargo, it can be argued 
that the deviation is perhaps at most a violation of the contract of transport but 
it is not a crime. ~us, only after the fraud has b8cn completed, when the vessel 
is back out on the high seas, presumably under a new identity, will intervention 
by vessels of other States be practical. Whether such an expansion of jurisdiction 
is warranted by the problem of deviation frauds, and whether the probable negative 
repercussions of increased interference of international shipping are outweighed by 
the benGfits of reducing this type of fraud, is a matter to be assessed by all 
States. In making this assessment, account should be taken of the degree to which 
this type of fraud could be eliminated by expanding the jurisdictional rights of 
all States over such ships and perpetrators of fraud within their territorial 
jurisdiction, even when the ~rime has been committed elsewhere (see 
paragraphs 226-260, infra.). 

221. As a matter of principle, acts which occur internally to a ship, such as 
deviation frauds where this act is against the vesselis cargo, are subject to the 
uniform application of the law of the flag State. This may be viewed as a crucial 
distinction from piracy, where in all likelihood such acts will involve vessels 
flying the flags of two different States and therefore meriting the intervention 
of international law. In return, it could be argued that it ~akes little 
difference whether cargo is stolen in an attack on a vessel from another vessel or 
whether it is stolen by deceit involving the master and crew of only one vessel 
agreeing to transport it, but deviating and selling it for their own profit. In 
both cases the cargo is stolen. In both cases the victim and the perpetrator of 
the act may be of different nationalities. Although established principles of 
international law may be inVOked to demonstrate that these considerations are 
irrelevant to the general structure of the existing international legal order 
applicable to ships and that they cannot therefore be the basis for international 
law to grant extraordinary rights to interfere with such ships on the high seas, 
~t can nevertheless be argued that some sort of increased jurisdictional 
capabilities should be granted to States to combat a problem for which the current 
structure of jurisdiction over such acts as doviation frauds is clearly 
insufficient. However, the problem being raised is jurisdictional and to this 
extent further analogies to piracy, although useful as an example of an act for 
which wide jurisdictional powers are granted to States, are not entirely useful. 
Consequently, it is suggested that if there are acts of maritime fraud for which 
it is desired to have some sort of greater jurisdictional capabilities, then 
reference should be made to the following section of this report (section B of 
Part IV, paragraphs 222-260) dealing with remedial measures, in particular 
concerning criminal actions. 

1261 It is believed that the problem of seizure of vessels, to which 
reference has been made, in fact involves deviation fraud described in paragraph 30. 
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222. In addition to the various possible prevention ueasures which may be taken 
against the occurrence of maritime fraud and which have been reviewed in the 
preceding sections, consideration may also wish to be given to possible remedial 
measures. 

223. After a fraud has occurred, one of the most difficult tasks facing any victim 
is identifying the perpetrator of the fraud who has usually "disappeared". A 
combination of long distances involved between buyer and seller, limited contact 
between the perpetrator of the fraud and the victims, the ability to disguise 
identities behind corporate shields, and the multi-jurisdictional nature of .QOst 
frauds are among the major factors enabling a large number of perpetrators of 
fraud to avoid identification. Consequently, the efficacity of remedial actions, 
which are generally dependent in the first instance on such an id8ntific~tion, 
may be of somewhat li1:1i ted value. Neverthele~~s, it can be viewed that a sufficient 
number of instances of identification do occur so as to justify improving the 
efficacity of remedial actions in those in..gtances where they are applicable, 
particularly in order to act as a deterrent to the commission of other frauds. 

1. Civil actions 

224. Because of various legal complexities and practical difficulties in 
undertaking successful international civil actions, most victims of maritime 
fraud do not seek to recoup their losses through civil actions against perpetrators 
of such frauds. Even assu1:1ing that a victim of a maritime fraud can identify 
the perpetrator of the fraud, the successful recuperation of his losses will be 
dependent on a number of other factors, including the ability to bring a civil 
action in a court 'Ivi th jurisdiction, the ability to obtain a judgment in his 
favour, for 'Thich - depending on the type of fraud - Dajor difficulties of 
proof, may exist and the ability to enforce the judgment against the perpetrator 
of the fraud. 

225. In addition to whatever legal complications exist, the last factor can often 
pose substantial practical problems of finding se1zable assets on which to enforce 
the judgment. Most likely the financial proceeds of the fraud will have been 
"laundered fI and, if not placed in a numbered account in a country with favolU'able 
bank secrecy laws, the perpetrator of the fraud will at least attempt to hide 
his relationship to the bulk of his assets. The deg~ee of success with which 
such laundering and disguising of assets can be ~erfoT"C1ed ffiaJr be considered 
sufficiently great to call into question whether further steps in aneliorating 
the other legal difficulties facing a victim of a fraud in bringing a successful 
legal action are warranted. It T.1ay be for this reason that those suggestions 
for improvements in re~edial fraud refer to improving capabilities in criminal 
actions and not civil actions. l11I For this reason, the IGG uay not wish to 
develop this type of reuedial action to combat ma~itime fraud. 

2. Cri~inal actions 

Cal. Introduction 

226. Maritime fraud is, by its very nature, international in character. The 
ICC Guide to Prevention of Maritime .Fraud provides examples of Telatively simple 

127/ See paragraph 228, infr..§;. 
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frauds, including up to five different states. 128/ It has been asserted that 
the major reason for maritime fraud. being the rtnearly perfect crime" is its 
international nature. 1121 In this connection, the large number of jurisdictions 
in the world pose particular problems in the administration of justice and 
criminal proceedings in the international context. lJ.Q/ As has been said, 

"The diversity in today's frauds affects virtually all parties to an 
international trade transaction, with the involvement of anything between 
four and ten countries, thus hampering investigation, extradition and 
prosecution of offenders." .ill! 

Similarly, as has been pointed out by the Secretary-General of the Greek Ilinistry 
of Mercantile Marine, 

" ••• [I{]e have been unable to prosecute grave offences committed against 
Greek citizens and Greek ships because the criminal acts were committed 
by foreign persons outside Greek territory. This criminal activity, which 
in terms of financial losses, far exceed the losses involved in all the 
cases we are presently investigating, remains to my knowledge, not prosecuted 
and not punished." .1J.Y 

227. In view of the difficulties experienced in obtaining jurisdiction over 
offenders, or having them extradited to a country prepared to prosecute them, the 
UNCTAD secretariat had previously suggested that it would be necessary to 
investigate the feasibility and desirability of an international convention 
establishing greater jurisdictional capabilities of countries affected by 
designated acts of maritime fraud, including common norms on the basis of which 
indi viduals accused of such acts could be extradi-ced. 1J.l/ Current extradition 
treaties are usually on a bilateral basis. However, given the large number of 
sovereign States now existing in the world, a bilateral approach may no longer 
provide a practical approach to dealing with the problem of international 
crimes • .1l.4I Consequently, in the context of the multiple number of countries 
within which a single act of maritime fraud can be committed, it would appear 
preferable that the problem of jurisdiction and extradition be considered on a 
multilateral basis. 

128/ See ICC Guide op.cit. pp. 15-16. 

1121 G.F.B. Cooper, "Responsibilities of flag states in the prevention of 
fraud", Shipbroke~ Seminar, 1980, p. 26. 

1JQ/ See, The Shipbroker Seminar, 1980, p. 66 . 

.1J1J "Maritime Fraud is now a more difficult not to crack", by E. Ellen, 
Lloyd's List (17 September, 1981). 

ill! 
illI 

The Shipbroker Seminar, 1980, p. 73. 

See aocument TD/B/C.4/244, para. 34. 

1211 E.g., MOrocco has extradition treaties with only 14 countries; 
Senegal has treaties with only 12 countriefl, and the United Kingdom has treaties 
with only 45 countries. 
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228. There have been repeated appeals for the problems of jurisdiction and 
extradition in nariti~e fraud to be solved through new international legislation. 
For eXat!1ple, in originally bringing the proble~ to IMO, the Government of Lebanon 
stated, 

I~e conside~ that it would be useful to prepare an international 
convention for the suppression of criminal barratry and the unlawful 
seizure of ships and their cargoes. II lliI 

Similarly, the 1MB has stated that "possibly, a special extradition treaty could 
be introduced, which will make the extradition problem in maritioe fraud much 
simpler. lJ&/ Also, the Secretary General of the Greek Ministry of Mercantile 
Marine has stated: 

lilt would be useful to prepare a binding international legal instrument 
permitting the national authorities of the signatory countries to prosecute 
and punish persons of every and all nationality, who commit criminal acts 
against a ship and/or her cargo, independently of where, when and how such 
act or acts have taken place. II 1J1/ 

Numerous similar appeals have been made on other occasions. ~ 

.lliI IMO document EjES/X/20/2, Annex p. 3. 

1J§/ IUMI Cargo Workshop, p. 12. 

lJ1/ The Shipbroker Seminar, 1980, p. 74. 

~ E.g. II ••• [CJonsideration should be given to drawing up an international 
code in which the la\-l concerning fraud and the means by which it can be enforced, 
could be agreed. II Lord Hacking, Shipbroker Seminar 1980, p. 51; lIThe most 
ambi tious step that we can take and in my vievl the most necessary, is the 
introduction and enactment of new international legislation against maritime fraud. 
This will reqUire an international convention, whose primary purpose would be to 
completely reform the extradition laws as we know them, and to embrace international 
crimes as we now recognize them"; R.G.J. Ottaway, '!Maritime fraud: governmental 
action the real answerl' ; :Business and Crime: Cargoes, vol. 1, No.1, May 1983, 
p. 6. See also, Federation of Chambers of Commerce, Industry and Agriculture for 
Arab Gulf Countries, paragraph 60; the Arab Federation of Shipping, paragraph 56; 
the Gulf Co-operation Council, paragraph 62; and th9 League of Arab States, 
paragraph 67. 

Suggestions have also been made concerning gre2.ter co-operation on criminal 
matters generally, see the semiDB.r on "Interna.tional Criminality and Co-operation 
of States" organized by the International Institute of Lavr of French-speaking 
Countries, Cairo (Egypt) 20-27 November 1982, at which the delegation from Gabon 
proposed the development of an international penal code by the United Nations. 
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(b) The concepts of jurisdiction and extradition 

(i) Jurisdiction 

229. Those States with at least an interest in prosecuting the perpetrator of a 
maritime fraud are likely to be the following: 

State l. 

State 2. 

State 3. 

State 4· 

State 5· 

State 6. 

State 7. 

Stage 8. 

State 9. 

State 10. 

the State having custody of the offender (perpetrator of the 
fraud) 

the State of which the offender is a national 

the State where the offence is committed (or completed) 

the State where the offence was planned or set in motion 

the State whose national interest is injured 

the State or nationality of the person injured 

the flag State of the vessel which is the instrument of damage 

the nationality of the o~mers of the vessel 

the nationality of the charterers of the vessel 

the State where the vessel docks with the offender on board 
immediately after the offence was co.mmitted. 

230. In a study of the lege.l systems of the member States of the Council of Europe 
the conclusions were: 

(a) The rules governing jurisdiction in the various member States are based 
on broadly analogous concepts. 

(b) Almost every one of their legislations recognizes the following grounds 
on which jurisdiction may be determined: the place of the offence, the 
nationality of the offender and the need to protect the State from offences against 
~~8 sovereignty or security and turiversal jurisdiction. Some legislations recognize 
also the nationality of the victim and the habitual residence of the offender. 

(c) Territorial jurisdiction remains the fundamental form of jurisdiction; 
the concept of territory appears to be gradually widened. 

Cd) The nationality of the offender is recognized as a ground of jurisdiction 
by almost all legislations, but in many cases it is of a secondary character being 
subject to procedural conditions and proceedings may be barred if the case has 
already been heard elsewhere. 

(e) The need to protect the State from offences against its sovereignty or 
its safety is always recognized us a principal ground of jurisdiction. 

(r) Universal jurisdiction is recognized for certain offence~ only. 

(g) The natiomli ty of the victim is not recognized ?oS a ground of 
jurisdiction by all countries; the procedural conditions to which it is usually 
subject tend to make ita secondary ground. 
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(h) Jurisdiction based on the offender's habitual residence is recognized 
by some States. ll2I 

231. Referring to the list of possibla States with a 'prosecuting interest', 
(paragraph 229) it is indeed possible to identify certain States which could be 
accorded jurisdiction which is currently recognized by customary international 
law. l4Q/ For example: 

State 1: is catered for by what is known as the 'universality principle', 
vThich reflects the concern over offences creating a common danger 
in numerous States, e.g. piracy; 

State 2: the 'nationality principle' or 'active personality principle', 
i.e. jurisdiction exerciseo by the State over its own nationals 
without regard to the place of the offence; 

Stage 3: the 'territorial principle' or 'ordinary jurisdiction' based upon 
the generally r8cognized principle that a State should have 
jill'isdiction over all offences committed or completed wi thin its 
Cim terri tory, including ships flying its flag; 

Stage 5: the 'protective principle', which determines jurisdiction by 
reference to the national interest injured by tho? offence; 

Stage 6: the 'passive personality principle' which determines jurisdiction 
by reference to the ~~tionality of the person injurGd by the 
offence. 

232. However, among the various grounds for which States may assert jurisdiction, 
it is the territorial principle of jurisdiction which is the most widely used and 
recognized. On the other hand, as r~s been previously pointed out, universal or 
extraordi~J jurisdiction is relatively rare and is confined to a limited range 
of acts. 1AlI Thus, unless State 1 (the State having custody of the offender) is 
also State 3 (the State ,.".here the crime occ:urred), Le. that the offender is in 
custody in the same State as where the crime was committed, or unless State 1 is 
also the same as one of the other States listed in paragraph 231 above and also 
uses one of the applicable subsidiary principles of jurisdiction for the type of 
cri~e committed, then State 1 will not have jurisdiction to prosecute the offender. 
Unless an extradition treaty exists between State 1 and some other State asserting 
jurisdiction, the offender will be free of prosecution. Even in the event that 
there is an extradition treaty, there are significant difficulties with utilizing 
extradition procedures, as will be pointed out below (see paras. 233-234) . 

.lliI General Observations on the Explanatory Report on the European 
Convention on the Transfer of Proceedin s in Crininal Hatters, Council of Europe, 
Strasbourg France, 1972, para. 13. 

lAQ/ The Harvard Research TIraft Convention on Jurisdiction with respect to 
crime, disclose five general p::oinciples on which criminal jurisdiction is claimed 
by States. See American Journal of International Le.w l '101. 29, Supp. 443 (1935). 

1dl/ 3ee paragraph 230, supra. 
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(ii) Extradition 

233. Extradition is the surrender by one Stato to another State of Rn offender, 
or an alleged offender, in respect of an offence over which the latter State has 
jurisdiction. 1d1/ Extradition is usually pursuant to a treaty obligation 
established between the State having custody of the offender and the requesting 
State. Such treaties are usually on a bilateral basis. Thoy usually specify the 
precise grounds for which extradition may be granted. States generally require 
that before granting extradition in a specific case, it cmst be detormined that 
the act which is the basis of the extradition request is considered a crime 1ll1der 
the law of both the requesting and custody State. 

234. There are a number of problems with extradition even whore it is available 
in that it is a relatively expensive and tine consuUling process, for "'Thich many 
States grant appeal rights to the accused. Also, disputes as to scope of 
extraditable acts under a treaty 2.re not unCOQ!I]on .. For example, it has been said 
that there are difficulties in respect of the extradition treaty between the 
United States and the United Kingdom becaUSE:: of the apparent difficulty of the 
Department of Justice (United States) and the Director of Public Prosecution 
(United Kingdom) agreeing on the extent to which federal statutory definitions 
of fraud translate into common law concepts. 1d2I Furthernore, n~ny States 
exclude their own nationals from the scope of extradition treaties. Thus, unless 
the State of custody is prepared to assume jurisdiction to prosecute on the grounds 
of nationality (Le. 1ll1der the "nationalityll or "active personali ty" principle), 
a perpetrator of an international fraud elsewhere can take refuge in his own 
country and be free of prosecution. 

(c) A convention of jurisdiction and extradition for maritime fraud 

235. From the foregoing account it will have become clear that jurisdictional 
capabili ties based mainly - but not ifholly - on the principle of terri torial or 
ordinary jurisdiction, are not adequate to deal with international maritime 
fraud. Out of perhaps ten States which may have an interest in prosecuting an 
offender, perhaps only one State will - by virtue of the territorial principle -
have the jurisdictional capability of doing so. 

236. Admittedly, where an offence is committed in two or more States, completion 
of the offence tru<ing place in yet another, all States may have jurisdiction to 
prosecute for the part of the offence committed within its territory. Such a 
situation is consistent with the principle of territorial or ordinary 
jurisdiction. Even in this type of situntiQ~, hmvever, it may be that the 

~ It has been defined by the Supre~8 Court of the United Statos as: 
II the surrender by one nation to another of an individual accused or convicted 
of an offence outside its own territory, and within the territorial jurisdiction 
of the other, which being competent to try and to punish him, demands the surrender" 
Terlinden v. Ames, 184 U.S. 270, 289 (1902). See further: G.H. Hackworth, 
lr:Digest of International Law, vol. 4, chap. 12.; L.C. Green "Recent Practice in 
the La,·r of Extradition" Current Legal Probleus vol. 6., 1953, pp. 274-296. 

l12I See "The role of the l,sm and the courts in enforcing national and 
rrmltinational contracts", by the Hon. Charles S. Haight, the Shipbroker Seminar, 
1980, p. 10. 
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activities taking place in the various states could amount to differing offences. 
For example, a fraudulent marine in.."lurance claim in State D could have involved 
along the way a conspiracy to defraud t~ing place in State A, a fraudulent 
misrepresentation to insurance brokers in State B, a scuttling on the high seas 
or within the territory of State C. It may be that State D although having 
jurisdiction over the offence of making a fraudulent marine insurance claim, will 
have no jurisdiction over the souttling of the vessel. 

237. Consequently, any convention designed to deal with th8 problem of maritime 
fraud rust inevitably expand the jurisdictional capabilities of affected States. 
As part of this jurisdictional aspect of such a convention, it should also list 
those acts of maritime fraud which are to be covered by the special rules on 
jurisdiction. Such a list could be restricted to crimes commonly recognized by 
all States, in which case the list would be subject to certain limitations in 
scope. 1A4I Alternatively, the list could be wider and the convention could 
declare the list of acts in the convention to be considered crimes in all States 
becoming party to it, in which case a degree of international uniformity would be 
achieved. Extradition - despite its limitations - could also be covered by such 
a convention in order to ovorcome the bilateral restrictions on its use. In this 
case, the list of acts to be included, whether limited or broad in scope as 
described above, will be determinative of the range of acts for which extradition 
can be achieved. ~ 

238. Consideration should be given to linking extradition obligations to any 
expanded jurisdiction capabilities, so that States must either prosecute an 
offender in its custody or extradite him to a requesting State. By such 
alternative obligations, the risk of offenders finding refuge from both 
prosecution for lack of jurisdiction (or lack of interest in exercising it) and 
extradition because of being a national of the State of custody would be eliminated. 

239. Although, at first sight, such suggestions for an international convention 
on maritime fraud might appear extraordinary, clear precedents can be found in 
existing conventions designed to cover specific types of acts, for example, as 
in respect of aerial hijacking in the Convention for the Suppression of Unlawful 
Seizure of Aircraft, 1970; the sabotage of aircraft, in the Convention for the 
SuppreSSion of Unlawful A,_:ts against the Safety of Civil Aviation, 1971; and 
offences against diplomats, in the Convention on the Prevention and Punishment 
of Crimes against Internationally Protected Persons, including Diplomatic 
Agents, 1973. 

(i) Establishment of expanded jurisdiction 

240. The concept of 'universal jurisdiction' is, as the name implies, probably 
the most comprehensive and all-encompassing principle of obtaining jurisdiction 
over the offenders. The best known and most ancient example of its application 
is in the sphere of 'piracy', which attracts universal jurisdiction giving the 
pirate no safe resting place, whether within any State's territory or on the high 
seas (see paragraph 214) • 

.lliI E.g. "fraud" as such is not recognized in some jurisdiction as a crime. 
Rather, it is generally consideTed in such jurisdictions to be method to connnit 
another crime, such as larceny. See rOMI Cargo 'tlorkshop, 1982. Moderator's 
Introduction. 

1421 For example, the second approach described above, in Wl1ich the list 
is b2~ad in scope and the convention decl~res mlch acts to be criTIes in all 
Contracting States, facilitates extraditi~n by ensuring uniformity between States 
of the basis for extr,adition requests. See further, paragraphs 245-247. 
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241. Thus, as previously discussed in paragn . .ph 218, the principle of jurisdiction 
applicable to piracy could be applied to specified acts of oaritime fraud to 
provide a universal jurisdiction by all States against the pcrpetr~tors of such 
frauds. If certain types of maritime frauds such as devi~tion were regarded as 
offences "equivalent to" piracy and thus subject to jurisdiction according to 
the "universality principle fl

, then all of the ten States with a prosecuting 
interest, (listed in paragraph 229) most notably State 1 (the State having custody 
of the offender) 'dould have a basis for exercising jurisdiction. As pointed out 
earlier, such a suggestion has be~nmade on more than one rGcent occasion in 
connection ,.,.,i th combating maritime fraud • .M§/ However, in vieloJ' of the cautionary 
note in paragraphs 220-221 concerning the exercisG of a uni versel jurisdiction on 
the high seas over perpetrators of such types of fraud, the Group may wish to 
consider creating an extraordinary type of jurisdiction in specified circumstances 
without actually creating a universal jurisdictional capability along the lines 
applied to piracy. For this purpose, an example can be found in article 4 of the 
Convention for the Suppression of Unlawful Seizure of Aircraft of 1970 
(hereinafter referred to as "The Hague Convention"), which provides: 

"1. Each Contra,cting State shall take such measures as may be necessary 
to establish its jurisdiction over the offence and any other act of violence 
against passengers or cre,,' committed by the alleged offender in connection 
with the offence, in the following cases: -

(a) When the offence is committed on board an aircraft registered in 
tha.t Stde; 

(b) When the aircraft on board ,.,hich the offence is comilli tted lands 
in its terri tOT'J with the alleged offender still on board j 

(c) il/hen the offence is committed on board an aircraft leased without 
crew to a lessee who has his principal place of business or, if 
the lessee has no such place of business, his permanent residence, 
in that State. 

2. Each Contracting State shall likewise take such measures as may be 
necessary to establish its jUl'isdiction over the offence in the case where 
the alleged offender is present in its territory and it does not extradite 
him pursuant to Article 8 to any of the States mentioned in paragraph 1 of 
this Article." l.41I 

242. In particular reference to subparagraphs 1 (b), and 2, the Hague Convention 
provides a State which "fortui tauslytl findA i ts81f in possession ()f an offender 
who is not a national of that State and whose offence was not committed in that 
State, nor infringing any of the interGsts of tl~t State, with jUl'isdiction to 
prosecute for the offence of hijacking. In this respect, the Hague Convention 
creates a type of extraordinary jurisdiction and in so doing establishes a 
situation similar to the law appli.cable to pirates, exoept that in the foTtler case 

lA&/ See para. 218 above. 

1A1I See also article 5 of the Convention for the Suppression of Unla.nul 
Acts against the Safety of Civil Aviation, 1971 (hereinafter referred to as the 
"Hontreal Convention"). 
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the exercise of jurisdiction is restricted to the territorial limits of the state's 
jurisdictional powers, whereas in the latter case, jurisdiction can be exercised 
on the high seas or in any other place outside the jurisdiction of any State. 
Howe Vel.' , "In both cases, the States are acting against a common threat to the 
international communi tyll. ]A§) 

243. What has been done in the field of protecting civil aviation could be done 
in the field of protecting international trade. The Ha~~e Convention has enlarged 
the number of States co~etent to exercise jurisdiction over hijackers, which 
included the introduction of new bases for the exercise of jurisdiction. Indeed, 
the proble.m of hijacking arose, and was dealt ",ith in a similar fashion to the 
arrival and possible solution to maritime frauds. When hijacking became a frequent 
offence in the 1960s, it vlas soon realised that existing international law rules 
on jurisdiction 1A2I were not adequate to cope with hijackers and that extradition 
arrangements were inadequate. Maritime fraud is :1.s[1ultinationa1 as both piracy 
and hijacking, and if it is felt that the problem warrants such a response, there 
are few objections which could be raised in extending jurisdiction over the 
perpetrators of .maritime fraud to at least the number of States Which have 
jurisdiction over hijacking. In fact, when Lebanon raised the problem of 
criminal barratry and the unlawful seizure of ships and their cargoes in the IMO, 
it stated: 

I~e consider that it would be useful to prepare an i~ternational convention 
for the suppression of criminal barratry and the unlawful seizure of ships 
2nd their cargoes along the lines of the Convention for the Suppression of 
Unla,vful Seizure of Aircraft concluded at The Hague in 1971. l2Q/ 

244. other bases of jurisdiction could also be incorporated into a convention 
on maritime fraud, such as the "active personality" and "passive personality" 
principles as are incorporated into articles 3.1 (b) and (c) of the Convention on 
the Prevention and Punishment of Crimes against Internationally Protected Persons 
including Iliplot!1a.tic Agents, 1973 (hereinafter referred to as the "Convention 
on Protected Persons"). l.5lI 

~ See "Aircraft hijacking under The Hague Convention 1970 - a new 
regime" by S. Shubber, ICLQ, vol. 22, October 1973, p. 709. 

ld.2I See also -~he Convention on offences and certain other acts committed 
on board aircraft, signed in Tokyo (Japan), 1963. 

l2Q/ IMO document C/ES.X/20/2, annex, page 2, paras. 3.2.7 and 3.2.8. 

l2lI Article 3 of that Convention provides: 

"2. • Each Stc.te Party shall take such measures as TIay be 
necessary to establish its jurisdiction over the crimes set 
forth in article 2 in the following cases: 

(a) vrhen the criwe is committed in the territory of that 
State or an board a ship or aircraft regist~red in 
that State; 

(b) '..Then the alleged offender is a national of that State; 

(c) when tLe crimc is comTIlitted against 2-n internatioc-.ally 
protect,:::d person CLS defined in article 1 -Nho enjoy[~ his 
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(ii) Specification of maritime fraud acts to be covered by the 
proposed Convention 

245. The reasons why the offence or offences of maritime fraud to be covered by 
the Convention must be clearly described are as follows: (1) M~~tiue frauds, 
being combinations of coml'1ercial crimes, fall into a "grey area ll and cross the 
traditional boundaries of numerous existing crimes (viz: deception, theft, fraud) 
which may be difficult to translate into existing national p0nal codes; (2) As 
previously indicated, a State will usually decline to extradite pursuant to the 
provisions of an extradition treaty containing a list of extraditable offences 
unless the offence charged is enumerated in the list, and (3) Most extradition 
treaties are based upon the principle of "double criminality" (i.e.: the act 
on which the request for extradition is based must be a criminal offence in both 
countries), and if such a listing could be used as the basis for establishing a 
common set of defined offences which are implanted into thr; jurisdiction of all 
Contracting States, then a certain unity would be created among the various 
States (the result of which will be a clearer understanding of extraditable acts 
in extradition proceedings and ensure "double criminali tyll) . 

246. Existing models can be found in the previously mentioned conventions. 
Under The Hague Convention 12£/ article 1 provides: 

IIAny person who on board an aircraft flight: 

(a) unlawfully, by force or threat thereof, or by any other form of 
intimidation seizes, or exercises control of, that aircraft, or 
attempts to perform any such act, or 

(b) is an accomplice of a person who performs or attempts to perform 
any such act 

commits an offence (hereafter referred to as "the offence ll
)." 

This article does not define the crime of Ilhijackingll but merely enumerates the 
constituent elements of the offence. The Hague Convention then indicates that 
lIthe offence" .must be made a part of the law of the Contracting States in order 
to comply with the establishment of jurisdiction requirement in article 4 ill! 
(i.e. Contracting States must create the offence of hijacking in their criminal 
law). Prior to the Convention, few States had a separate substantive offence of 
hijacking, rather they had to rely on crimes such as assault, etc. already existing 
in their national systems. 

status as such by virtue of functions which he 
exercises on behalf of that State. 

2. Each State Party shall likewise take such measures as may 
be necessary to establish its jurisdiction over these crimes 
in cases where the alleged offender is present in its 
territory and it does not extradite him pursuant to article 8 
to any of the States mentioned in paragraph 1 of this article. 1I 

131/ See also the Montreal Convention, article 1. 

1S2/ See paragraph 241. 
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247. A slightly different approach is adopted by the Convention on Protected 
Persons in that instead of listing several components of one offence, it lists 
several offences which "shall be made by each State Party a crime under its 
internal law". l.2.4/ It may be considered that such a listing of several offences 
would be more appropriate for maritime fraud. 

(iii) Establishment of extradition facilities on a multilateral basis 

248. It has been said that: "Intcrn.:.ltional law recognizes no right to extradition 
apart from treaty." 1jSJ Extradition treaties are usually bilateral and not 
multilateral and it has been stated that: 

" .•. extradition is a matt8r eminently suited for arrangements by means 
of bilateral treaties between States which, on a basis of effective 
reciprocity, are able and willing to assist each other in the administration 
of their criminal justice." l5.§/ 

A problem with bilateral treaties between individual States, apart from whether 
there is a treaty, -is that the terms of each treaty will vary in its contents and 
effect. In this respect there is a lack of uniformity in the practice and 
procedure of bilateral extradition treaties. Furthermore, bearing in mind the 
length of time necessary to negotiate and subsequently to ratify a bilateral 
treaty, the use of a multilateral treaty would provide an expeditious way of 
dealing with the current problem of bringing the perpetrators of maritime frauds 
to justice. 

249. Multilateral extradition treaties, although not very common, do exist. An 
early example Was one in 1923 affecting the States of Central Am8rica, and in 
1937 the Convention for the Prevention and Punishment of Terrorism was formulated. 
By this treaty the parties agreed that acts of terrorism, if they threatened the 
lives of 'public people', should be read into the various lists of extraditable 
offences covered by extradition treaties. This Convention, however, has received 
little support and few ratifications, though it is not known whether this is in 
any way attributable to the provisio~9 on extradition. Multilateral extradition 
agreements are .tlore common in connection with the war crimes committed in 
World War II. It may be, however, that crultilateral treaties are better suited 
to regional agreements such as ths Central American Treaty referred to earlier or, 
for example, the European Convention on Extradition signed in 1957, l21I and the 
General Convention on co-operation in judicial matters, signed in Madagascar in 
1961 between certain French-speaking A.frican countries. 1..2.§/ 

15AI See article 2 of that Convention • 

.ill! G.H. Hackworth: Digest of International Law, vol. 4, chap. 12, p. 2. 

12£1 G. Schwarzenberger: International Law, vol. 1, 3rd. Edition, 
chap. 15, p. 256. 

Jj]j This is not the first multilateral treaty between European States. 
There are treaties which were concluded in the early 19th century. On the 
history of such treaties see: Paul OIHiggins: I~uropean Convention on 
3xtraditicn", ICLQ, vol. 9, July 1960, pp. 491 2.nd 492. 

12£1. This Convention includes proVisions on extradition and jurisdiction. 
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250. The conclusion to be drawn from attempts to regulate extradition by moans 
of multilateral conventions is that they are not always successful. 1221 A 
Committee of Experts appointed by the League of Nations in 1926 came to the 
conclusion that the~e were very few questions suitable for inclusion in a 
multilateral conventi'on on extradition. 160/ 

251. There are, however, other means of achieving a more 1h~ifor~ system of practice 
and procedures in extraditing criminals, rather than formulating a mUltilateral 
convention with a mandatory extradition obligation. The Hague Convention on 
hijacking and the Convention on Protected Persons both contain similar provisions 
on extradition which could be used 8.S an example for the proposed convention on 
maritime fraud. 

The Hague Convention 161/ provides, in article 8: 

"1. The offence shall be deemed to be included as an extraditable offence 
in any extradition treaty existing between Contracting States. 
Contracting States undertake to include the offence as an extraditable 
offence in every extradition treaty to be concluded between theFt. 

2. If a Contracting State 'IoThich makes extradition cond itional on the 
existence of a treaty receives a request for extradition frOID another 
Contracting State with which it has no extradition treaty, it nay at its 
option consider this Convention as the legal basis for extradition in 
respect of the offence. Extradition shall be subject to the other conditions 
provided by the law of the requested State. 

3. Contracting States which do not make extradition conditional on the 
existence of a treaty shall recognize the offence as an extraditable 
offence between themselves subject to the conditions provided by the law 
of the requested States. 

4. The offence shall be treated, for the purpose of extradition between 
Contracting States, as if it had been committed not only in the place in 
which it occurred but also in the territories of the States required to 
establish their jurisdiction in accordance with article 4, pa:ragraph I." 

252. Paragxaph 1 is a useful means of ensuring that where extradition facilities 
8.1ready exist between nations, the offence of hijacking will be accorded the 
status of extraditable crimes. Paragraph 2, however, provides that the State of 
custody and the requesting State can consider the Hague Convention as the basis 
for extradition if no extradition treaty exists between the two States. 162/ 

l.5.2I See further: Frederick Honig: ''Extradi tion by Multilateral Convention", 
ICLQ, vol. 5, October 1956, pp. 549-569. 

160/ 1£i£., page 551. See the Report of the Comnittee of Experts for the 
Progressive Codification of International Law, LON Doc. C.51 M 28. 1926.V. 

161/ See also article 8 of the Montreal Convention, which has sinilar 
wording. 

162/ See The Tokyo Convention On Offences and Certain Other Acts Committed 
on Board Aircraft (1963), where extradition can be granted only if an extradition 
~reaty exists between the two States; see article 16 (2). 



It should be noted, however, that the requested State is not 
Convention as a treaty but merely my do so "at its option". 
also subject to the national laws of a State party. 
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bound to regard this 
The provision is 

253. The other arrangement under the Hague Convention relate to the few States 
which do not mru~e extradition conditional on the existence of extradition treaties 
amongst themselves. Such States have agreed to regard hijacking as an extraditable 
offence on the basis of this Convention - subject to the law of the requested 
State. 

254. If it is decided that there should be an improvement in extradition facilities 
for maritime fraud, and if a Trrul tila teral extradition arrangement Call11.ot be agreed 
upon, then the facilities provided for in the examples of the Hague Convention 
cited above may be worthy of consideration. 

(iv) Establishment of an alternative obligation to prosecute or 
extradite offenders 

255. It is one thing to identify the offences, grant jurisdiction over those 
offences and then provide extradition facilities in respect of the offenders, but 
it is quite another to ensure that offenders will be prosecuted. For example, an 
offender is in the custody of State A, which has jurisdiction, State B, also with 
jurisdiction, requests the offender's extradition. State A decides it does not 
wish to extradite or prosecute. 

256. This not uncommon problem of failure to prosecute or extradite offenders by 
certain States, despite the capacity to do both, could be solved by providing in 
the suggested convention on maritime fraud an alternative obligation to do one 
or the other, as is done in the previously cited Hague Convention 1&2/ and the 
Convention on Protected Persons. For example, article 7 of the Hague Convention 
provides: 

"The Contracting State in the territory of which the alleged offender 
is found shall, if it does not extradite him, be obliged without exception 
whatsoever and whether or not the offence was conmitted in its territory, 
to submit the case to its competent authorities for the purpose of 
prosecution. Those authorities shall take their decision in the same 
manner as in the case of any ordinary offence of a serious nature under 
the law of that State." lli/ 

257. It can be seen from the above-cited article that the Convention requires the 
Contracting States to "submit the caso to its competent authorities for the purpose 
of prosecution •.. " and the prosecuting authorities are obliged to "take their 
decision in the same manner as in the case of any ordinary offence of a serious 
nature under the law of that State". It should also be noted that the Hague and 
Protected Persons Conventions do not provide for compulsory p-xtradition in all 
cases, rather they merely incorpor~te pre-existing extradition arrangements to 
the case of hijacking. For instance, if under the Hague Convention, hijacking is 
inserted by article 8 (1) into an existing extradition treaty that, as is common, 
allows a State to refuse extradition in the case of a "political offence" or where 
the offender is a national, the exception will apply to hijacking also. Similarly, 
there is ::10 absolute duty to prose~;1..~te in all cases. Instead, Contracting StatGs 
are provided an option to do so or to extradite the offender. Nevertheless, they 
crust do one or the other l~nder the terms of the Convention. 

~6)/ See alsr) article 1 of the l'Iontrcc2.1 Convention for 2. similar provision. 

l6~j Fer the Convention on Protected ?el'S0::18, seG 2.1<~o article 7. 
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258. The alternative obligation approach, adopted by the Hague and Protected 
Persons Conventions, provides a reasonable solution to the problem of States 
refusing to extradite their nationals, which has been cited in connection with 
maritime fraud, ~ in that they would then, by the terms of the Conventions, 
at least be obligated to submit the case to their competent authorities for the 
purpose of prosecution. 

(v) Conclusion 

!59. Set forth above is a brief description of possible options available to the 
international community to increase its capacity to combat maritime fraud. 
Additional useful measures nould also be included in a convention of the nature 
described, in particular concerning provisions to facilitate the exchange of 
information. As has been stated in this respect, "Communication and the free 
exchange of information inteTIlationally is vital to effective effort against 
international criminals." 166/ Also in this respect, Lebanonls proposal to IMO 
for a convention regarding the suppression of barratry and unlawful seizure also 
recognized that a provision would be required "affording the broadest possible 
reciprocal judicial assistance between Contracting States in accordance with 
penal procedures relating to tho offence." 1&11 Of necessity, there would also 
be supplementary provisions dealing with plurality of proceedings, applicability 
of the convention to non-parties, etc.; however, such detailed considerations 
have been left for further detailed analysis by the IGG if it is decided to 
proceed with such a project. 

t60. Lastly, if it is decided that the problem of maritime fraud is sufficiently 
serious to require urgent action, it is submitted that even a convention on 
fraud can be developed in sufficient time to provide relief. For example, the 
preparation of t..r1.e Hague Convention on hi.jacking and its coming into force was 
achiE:3ved with the speed which the gravity of the problem merited. Work began 
on th,e Convention in 1969, the diplomatic conference for its adoption took place 
in December 1970 and it came into force in October 1971. 

1.22/ See, "The Role of the Law and the Courts in enforCing national and 
multinational contracts", by the Hon. C.S. Haight, the Shipbroker Seminar, 1980, 
p. 10. 

166/ Ellen and Campbell, International }1a.ri time Fraud, p. 79. 

Ji1./ TI10 document CjES.X/20/2, 2 November 1979, annex, page 4. 
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261. An attempt has been made in this report to present the various options open 
to the international shipping community to effect reforms which could reduce the 
occurrence of maritime fraud and piracy. Most of the suggestions involve some 
sort of alteration in the existing system of conducting international shipping and 
trade - some requiring governmental action in the form of altering the applicable 
law, pursuant to international conventions or otherwise, and others requiring only 
individual or collective action by private parties. Also, most of the suggestions 
have already been made elsewhere, often by the 1MB, though it is believed that this 
report represents a more comprehensive analysis of their feasibility. 

262. Neither the occurrence of maritime fraud nor piracy are new problems in 
international shipping. At various points in history, piracy posed a particularly 
acute problem and, in response, a legal regime became recognized in customary 
international law to deal with it. On the other hand, it would appear that maritime 
fraud, with the exception of certain variations in the level of occurrences 
depending on the business cycle of shipping, has remained within reasonably acceptable 
levels such that the international shipping and trading communities have not felt 
sufficiently compelled to adopt structural measures to combat it. However, the 
dramatic increase of such occurrences in recent years has provided new compelling 
evidence that certain reforms must be effected in order to control the problem. 
Similarly, a resurgence of piratical acts has called into question whether previous 
measures were in fact adequate to deal with piracy. 

263. Consequently, the problem of maritime fraud and piracy has been considered in 
innumerable private fora. It has been ,raised in IHO and has been the basis for 
creating a special non-governmental international organization to combat it at the 
private level. Similarly, it has been the basis for invoking the competence of 
UNCTAD to investigate possible reforms. 

264. It may be that, with increased attention being brought to the problem 
internationally, and perhaps in line with certain cyclical changes in the 
occurrence of such acts, the problem of maritime fraud and piracy may temporarily 
become less severe, only to resurge - in the absence of more fundamental reforms -
at a later date. In fact, recent reports suggest such a reduction may now be 
occurring. 168/ In this respect, it would appear that the establishment of the 
IMB has had-a-favourable impact in reducing the number of maritime frauds. However, 
it is suggested that the 1MB, as a non-governmental organization, cannot combat all 
maritime fraud and piracy alone and that it would be an error to let slip the 
momentum that has now developed in favour of effecting lasting reforms of 
international shipping, which would provide long-term protection against such 
acts beyond this, or the next, upsurge. In this respect, many though not all of 
the suggestions analysed in this report will require a certain period of time to 
implement. Short-term variations in the severity of the problems being experienced 
are accordingly not relevant to assessing their over-all desirability. 

168/ "International marine fraud 
13 August 1983. 

Net closing in on criminals", The Times 
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265. Given the number and diversity of the types of maritime fraud and piracy, as 
well as the various possibilities for reform mentioned in the report, it may not 
be feasible for the IGG in a two week session to consider all the suggested reforms 
and actually to undertake the necessary implementation measures. Consequently, it 
is recommended that the IGG approach its task in different stages. 

266. Aside from an assessment of the magnitude of the problem of maritime fraud and 
piracy, which has already been done in IMO and elsewhere, what is urgently needed at 
this stage is a consensus assessment at the intergovernmental level of the economic 
and commercial aspects of the existing shipping and trading system which permit 
maritime fraud to be so easily committed and what policy measures need to be adopted -
whether at the intergovernmental, governmental or private level - to prevent the 
occurrence of such acts, including whatever remedial measures need to be taken. 
Once the general policy measures have been agreed upon, the IGG will then be in a 
position to establish a programme of work to implement those measures which require 
its input as well as, where appropriate, to advise on other measures to be implemented 
by individual governments or private parties. In order to facilitate this task, set 
forth below is a summary of the various possible reforms mentioned in the report, 
grouped according to the nature of the action required. 

267. The report contains several possible reforms which are either being developed 
by other entities, or are appropriate for implementation by individual governments 
or private parties. The IGG may wish to assess their relative desirability and 
practicability and decide whether or not to recommend their implementation. They 
are as follows: 

(a) A proposal for a central registry for bills of lading, whereby bills of 
lading would be deposited in a central registry directly after their issuance and 
the transfer of title would be effected by communication to the Registry by the 
seller and buyer. At destination, the delivery of the goods would be to the owner 
of record in the registry. Certain seller-originated documentary frauds would be 
avoided by independent confirmation by the carrier of the details of the bill of 
lading and certain buyer-originated documentary frauds would be avoided by dispensing 
with the risk of late arrival of the documents at the port of discharge and consequent 
need to deliver the goods without production of the bill of lading (see 
paragraphs 87-97). 

(b) A tentative proposal by the 1MB to develop a difficult-to-forge bill of 
lading subject to controlled circulation, which would enable the identification of 
the seller in the event of a fraud occurring. It was suggested by the secretariat 
that certain practical difficulties need to be overcome before such a proposal 
would be successful (see paragraphs 99-102). 

(c) A proposal to develop improved stamping procedures as a validation 
mechanism of bills of lading in place of the signature of the master. It was 
suggested by the secretariat that this proposal would probably not prove to be 
effective (see paragraphs 103-108). 

(d) A proposal to obtain advance knowledge of the master's signature on the 
bill of lading, as a means of validating the bill of lading and a related proposal 
to develop a register of signatures of people authorized to sign bills of lading 
world-wide. Neither proposal was considered practicable by the secretariat (see 
paragraphs 109-111). 
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(e) Various miscellaneous proposals to avoid documentary frauds involving 
the use of part deliveries and revocable credits, bank guarantees, etc., all of 
which were felt by the secretariat to be ineffective or difficult to obtain in 
practice (see paragraphs 114-146). 

(f) Various miscellaneous proposals to avoid charter party frauds, involving 
greater control by the master over the issuance of bills of lading on his behalf, 
all of which were felt by the secretariat to be ineffective. Other proposals to 
collect three months of advance charter hire or the use of bank guarantees were 
felt to be difficult to obtain in practice (see paragraphs 176-182). 

(g) The on-going work within UNCTAD on conditions of registration of ships 
was felt to be beneficial in reducing primarily deviation frauds and certain types 
of marine insurance and charter party frauds, by improving the identifiability and 
accountability of shipowners and operators, as well as mortgage frauds by requiring 
notification of deletion of the ships from previous national registries (see 
paragraphs 185-187). 

(h) A suggestion that improved monitoring of ship movement would be useful in 
determining deviation frauds. Although the suggestion was not considered 
justifiable solely for fraud prevention purposes, various proposals are being 
developed and implemented for traffic control, safety, and communications purposes 
which may be adaptable to fraud prevention in the future (see paragraphs 189-194). 

(i) Miscellaneous suggestions to"avoid illegal sales from deviation frauds, 
by requiring governments to tighten, where applicable, procedures concerning the 
sale of goods by shipowners on voyage termination and to improve supervision of 
free trade zones established on their territories (see paragraph 198). 

(j) Various miscellaneous suggestions to avoid cargo insurance and port­
related frauds, including pilferage, developed within UNCTAD, ICHCA and other 
bodies, involving improved handling, storage and document procedures. Also, 
implementation of the Hamburg Rules was felt to be beneficial in eliminating the 
fraudulent use of letters of guarantee in conjunction with failing to insert 
reservations on bills of lading (see paragraphs 204-205 and 211-213). 

268. In addition, the report contains certain possibilities for reform which may 
be felt appropriate for further development within the IGG itself. These include: 

(a) A proposal regarding documentary frauds to formulate within the IGG a 
set of guidelines for banks to use in advising clients on anti-fraud protective 
measures when applying for a letter of credit for the purchase of goods 
internationally (see paragraphs 79-86). 

(b) A proposal regarding documentary frauds to develop a bank "super-service" 
for letter of credit transactions, whereby banks would agree to confirm with the 
issuer of an inspection certificate, covering the goods and their loading, as to 
the existence of the certificate and the details marked thereon. Such a "super­
service" would require contractual agreements between banks and inspection agencies 
on the one hand, and banks and their clients, on the other. It was proposed to 
develop model forms for such agreements, which could be done by the IGG (see 
paragraphs 112-140). 
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(c) A proposal regarding charter party, deviation, marine insurance and 
mortgage frauds to improve the availability of ship-related infor~ation in order 
to facilitate private parties in their enquiries about the ship and its operations 
(see paragraphs 165-175). In order to assess better the needs of the international 
shipping and trading community in this respect, it was suggested that the IGG 
analyse the situation in order to specify the precise information needed in 
connection with fraud prevention enquiries and assess its ready availability, for 
the purpose of making recommendations on the need for improved reporting 
requirements at the national level. It was suggested that the IGG could also 
investigate whether the existing system of collection and dissemination of 
information at the international level is adequate or whether reporting requirements 
should be instituted to a proposed international ship information registry (ISIR) 
for easier access. Other proposals elsewhere in the report concerning reporting 
requirements as to flag changes (see paragraph 188) and a proposed ship identification 
number (see paragraphs 195-197) relate to information to be contained in the proposed 
!SIR. 

This proposal for improved information reporting requirements and the possible 
establishment of the ISIR was recommended in place of the development of a carrier 
licensing system, which was felt to involve substantial difficulties in 
implementation (see paragraphs 158-164). 

(d) A proposal regarding deviation, mortgage and certain types of marine 
insurance frauds to replace ship names with an international ship identification 
number, as the primary means of ship identification. It was envisaged that the 
number would Dot change during the life of the vessel, regardless of change in 
ownership or nationality. This proposed identification number, which would facilitate 
ship identification, and which could be listed on the proposed ISIR, would require 
implementation by an international convention, the text of which could be formulated 
by the IGG (see paragraphs 195-197). 

(e) A proposal regarding shipping agency frauds, to formulate within the IGG 
uniform minimum standards concerning financial and professional qualifications, as 
well as of standards of conduct, which could be used as guidelines for national use 
in establishing national licensing schemes or compulsory membership requirements in 
a professional association, or some combination of the two (see paragraphs 206-209). 

(f) A proposal concerning piracy to improve regional co-operation between 
States when their proximity presented difficulties in jurisdictional competences 
for the effective enforcement of their laws. It was suggested that the IGG may wish 
to consider whether to endorse this suggestion and whether steps would be taken by 
it to initiate action for such co-operation in designated cases where regional 
co-operation is needed. It was also suggested that the IGG should consider the 
establishment of an international fund to assist specified countries improve their 
practical capabilities in preventing piratical acts (see paragraphs 214-217). 

(g) A proposal relating to all types of frauds, and certain piratical acts, 
concerning improved remedial measures. Although the adoption of improved measures 
for civil actions was not recommended, it was felt that there was good justification 
for the formulation of an international convention on jurisdiction and extradition 
for maritime fraud, including piratical acts not falling i/ithin the definition of 
piracy in international law. Such a convention could be modelled along the lines of, 
inter alia, the Convention for the Suppression of Unlawful Seizure of Aircraft, 
signed at the Hague, in 1970. The IGG may wish to consider the desirability of this 
suggestion and whether the text of such a convention should be formulated by it 
(see paragraphs 226-260). 
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269. In summary, paragraph 267 lists ten general proposals and the IGG may wish to 
decide whether or not to recommend their adoption or implementation as feasible 
fraud prevention measures. As the Qctual implementation of such proposals is most 
appropriate by private parties or individual governments, or is already being 
considered within other entities, it is felt that these proposals can largely be 
dealt with by the IGG at its current meeting. 

270. Paragraph 268 lists seven general proposals which involve possible action by 
the IGG to develop further. First, it is recommended that at its current meeting 
the IGG assess which of these proposals merit further development. Once such a 
selection has been made, the IGG will be in a better position to assess the amount 
of further work involved on such proposals Qnd the time available at its current 
session to undertake such work. In the event of a decision by the ICG to develop 
more than one proposal, and in view of the great likelihood that the time available 
at its current session will be insufficient to complete the work, it is recommended 
that it establish a work programme for its future work, including priorities, 
details of further studies or draft provisions required from the secretariat, etc. 

271. In conclusion, although the frequency with which developing countries are 
victims of maritime fraud could permit this problem to be characterized as a 
North-South issue, in fact such a characterization would be misleading. Developing 
countries are the most frequent victims because they have not yet acquired the same 
level of experience in shipping and trade as exists elsewhere. Thus, they suffer 
because they are the easiest to victimize. However, the means by which they become 
victims derive from loopholes and inadequacies in the existing structure in which 
international shipping and trade are carried on. Thus, it is a problem which 
affects all countries from all regions of the world, where all parties are potential 
victims, and to this extent all would benefit from reforms to the existing system. 
This report merely attempts to suggest options ~vailable to the international 
community to effect such reforms. The report is submitted to the ICC, where 
governments, as part of their over-all responsibility for the national economic and 
social interests of their countries, can consider what sort of co-ordinated 
international action CGn best be taken to eliminate maritime fraud and piracy as 
a major problem. 


