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(h) Jurisdiction based on the offender's habitual residence is recognized
by some States. 139/

231. Referring to the list of possible States with a 'prosecuting interest!,
(paragraph 229) it is indeed possible to identify certain States which could be
accorded jurisdiction which is currently recognized by customary international
law. 140/ For example:

State 1: 1is catered for by what is known as the 'universality principle’,
vhich reflects the concern over offences creating a common danger
in muuerous States, e.g. piracy;

State 2: the 'nmationality principle' or 'active personality principle’;
i.e. Jurisdiction exercised by the State over its own nationals
without regard to the place of the offence;

Stage 3: the 'territorial principle' or 'ordinary jurisdiction' based upon
the generally recognized principle that a State should have
Jurisdiction over all offences committed or completed within its
own territory, including ships flying its flag;

Stage 5: the 'protective principle!, which determines jurisdiction by

reference to the national interest injured by the offence;

Stage 6: the 'passive personality principle'! which determines jurisdiction
by reference to the nationality of the person injuresd by the
offence,

232. However, among the various grounds for which States may assert jurisdiction,
it is the territorial principle of jurisdiction which is the most widely used and
recognized. On the other hand, as has been previously pointed out, universal or
extraordinary jurisdiction is relatively rare and is confined to a limited range
of acts. 141/ Thus, unless State 1 (the State having custody of the offender) is
also State 3 (the State where the crime occurred), i.e. that the offender is in
custody in the same State as where the crime was committed, or unless State 1 is
also the same as one of the other States listed in paragraph 231 above and also
uses one of the applicable subsidiary principles of jurisdiction for the type of
crime committed, then State 1 will not have jurisdiction to prosecute the offender.
Unless an extradition treaty exists between State 1 and some other State asserting
Jjurisdiction, the offender will be free of prosecution. Even in the event that
there is an extradition treaty, there are significant difficulties with utilizing
extradiftion procedures, as will be pointed out below (see paras. 233—234).

129/ General Observations on the Exvlanatory Report on the Buropean
Convention on the Transfer of Procgedings in Criminal Matters, Council of Europe,

Strasbourg (France), 1972, para. 13.

140/ The Harvard Research Draft Convention on Jurisdiction with respect to
crime, disclose five general principles on which criminal jurisdiction is claimed
by States. See American Journal of International Lew, voli. 29, Supp. 443 (l935).

141/ 3ee paragraph 230, supra.
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(ii) BExtradition

2%3, Extradition is the surrender by one State to another State of an offender,
or an alleged offender, in respect of an offence over which the latter State has
jurisdiction. 142/ Extradition is usually pursuant to a treaty obligation
established between the State having custody of the offender and the requesting
State. Such treaties are usually on a bilateral basis. They usually specify the
precise grounds for which extradition may be granted. States generally require
that before granting extradition in a specific case, it rust be determined that
the act which is the basis of the extradition request is considered a crime under
the law of both the requesting and custody State.

234, There are a number of problems with extradition even where it is available
in that it is a relatively cxpensive and tine consuming process, for which wany
States grant appeal rights to the accused. Also, disputes as to scopec of
extraditable acts under a treaty are not uncormon.. For example, it has been said
that there are difficulties in respect of the extradition treaty between the
United States and the United Kingdom because of the apparent difficulty of the
Department of Justice (United States) and the Director of Public Prosecution
(United Kingdom) agreeing on the extent to which federal statutory definitions

of fraud translate into common law concepts. 143/ TFurthermore, meny States
exclude their own nationals from the scope of extradition treaties. Thus, unless
the State of cugtody is prepared to assume Jjurisdiction to prosecute on the grounds
of nationality (i.e. under the "nationality" or "active personality" principle),
a perpetrator of an international fraud elsewhere can take refuge in his own
country and be free of prosecution.

(c) A convention of jurisdiction and extradition for maritime fraud

235, From the foregoing account it will have become clear that jurisdictional
capabilities based mainly - dbut not wholly - on the principle of territorial ox
ordinary jurisdiction, are not adequate to deal with international maritime
fraud. Out of perhaps ten States which may have an interest in prosecuting an
offender, perhaps only one State will - by virtue of the territorial principle -
have the jurisdictional capability of doing so.

236, Admittedly, where an offence is committed in two or more States, completion
of the offence taking place in yet another, all States may have jurisdiction to
progecute for the part of the offence committed within its territory. Such a
situation is consistent with the principle of territorial or ordinary
jurisdiction. Even in this type of situastien, hawever, it may be that the

142/ It has been defined by the Supreme Court of the United States as:
",.. the surrender by one nation to another of an individual accused or convicted
of an offence outside its own territory, and within the territorial jurisdiction
of the other, which being competent to try and to punish him, demands the surrender"
Terlinden v. Ames, 184 U.S. 270, 289 (1902). See further: G.H. Hackworth,
'"Digest of International Law, vol. 4, chap. 12.; L.C. Green "Recent Practice in
the Law of Extradition" Current Legal Problems vol. 6., 1953, pp. 274-296.

143/ See "The role of the law and the courts in enforcing national and
multinational contracts", by the Hon. Charles S. Haight, the Shipbroker Seminar,
1980, p. 10.
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activities taking place in the various States could amount to differing offences.
For example, a fraudulent marine insurance claim in State D could have involved
along the way a conspiracy to defraud teking place in State A, a2 fraudulent
misrepresentation to insurance brokers in State B, a scuttling on the high seas
or within the territory of State C. It may be that State D although having
Jurisdiction over the offence of making a fraudulent marine insurance claim, will
have no jurisdiction over the souttling of the vessel.

237. Consequently, any convention designed to deal with the problem of maritime
fraud rust inevitably expand the Jjurisdictional capabilities of affected States.
As part of this jurisdictional aspect of such a convention, it should also lis%t
those acts of maritime fraud which are to be covered by the special rules on
jurisdiction. Such a list could be restricted to crimes commonly recognized by
all States, in which case the list would be subject o certain limitations in
scope. 144/ Alternatively, the list could be wider and the convention could
declare the list of acts in the convention to be considered crimes in all States
becoming party to it, in which case a degree of international uniformity would be
achieved. Extradition - despite its limitations - could also be covered by such
a convention in order to overcome the bilateral restrictions on its use. In this
case, the ligt of acts to be included, whecther limited or broad in scope as
described above, will be determinative of the range of acts for which extradition
can be achieved. 145/

228. Consideration should be given to linking extradition obligations to any
expanded jurisdiction capabilities, so that States must either prosecute an
offender in its custody or extradite him to a requesting State. 3By such
alternative obligations, the risk of offenders finding refugs from both

prosecution for lack of jurisdiction (or lack of interest in exercising it) and
extradition because of being a national of the State of custody would be eliminated.

239. Although, at first sight, such suggestions for an international convention
on maritime fraud might appear extraordinary, clear precedents can be found in
existing conventions designed to cover specific types of acts, for example, as
in respect of aerial hijacking in the Convention for the Suppression of Unlawful
Seizure of Aircraft, 1970; the sabotage of aircraft, in the Convention for the
Suppression of Unlawful Acts against the Safety of Civil Aviation, 1971; and
offences against diplomats, in the Convention on the Prevention and Punishment
of Crimes against Internationally Protected Persons, including Diplomatic

Agents, 1973.

(i) Establishment of expanded jurisdiction

240. The concept of 'universal jurisdiction' is, as the name implies, probably
the most comprehensive and all-encompassing principle of obtaining Jurisdiction
over the offenders. The best known and most ancient example of its application
ig in the sphere of 'piracy', which attracts universal jurisdiction giving the
pirate no safe resting place, whether within any State's territory or on the high
seas (see paragraph 214).

;4&/ E.g. "fraud" as such is not recognized in some jurisdiction as a crime.
Rather, it is generally considered in such jurisdictions to be method to commit
another crime, such as larceny. See IUMI Cargo Workshop, 1982. Moderator's
Introduction.

145/ For example, the second approach described above, in which the list
is broad in scope and the convention declares such acts to be crimes in all
Contracting States, facilitates extraditisn by ensuring uniformity between States
0of the basis for extradition requests. See further, paragraphs 245-247.




TD/B/C.4/AC.4/2
page 74

241. Thus, as previously discussed in paragraph 218, the principle of jurisdiction
applicable to piracy could be applied to specified acts of maritime fraud to
provide a universal jurisdiction by all States against the perpetrators of such
frauds. If certain types of maritime frauds such as deviation were regarded as
offences "equivalent to!" piracy and thus subject to jurisdiction according to

the "universality principle", then all of the ten States with a prosecuting
interest, (listed in paragraph 229) most notably State 1 (the State having custody
of the offender) would have a basis for exercising jurisdiction. As pointed out
earlier, such a suggestion has been made on wmore than one recent occasion in
comection with combating maritime fraud. 146/ However, in view of the cautionary
note in paragraphs 220-221 concerning the exercise of a universal jurisdiction on
the high seas over perpetrators of such types of fraud, the Group may wish to
consider creating an extraordinary type of jurisdiction in specified circumstances
without actually creating a universal jurisdictional capability along the lines
applied to piracy. Tor this purpose, an example can be found in article 4 of the
Convention for the Suppression of Unlawful Seizure of Aircraft of 1970
(hereinafter referred to as "The Hague Convention"), which provides:

"1. Each Contracting State shall take such measures as wmay be necessary

to establish its jurisdiction over the offence and any other act of violence
againgt passengers or crew committed by the alleged offender in comnection
with the offence; in the following cases:

(a2) When the offence is committed on board an aircraft registered in
that Stato; & S v

(v) When the aircraft on board which the offence is committed lands
in its territory with the alleged offender still on board;

(c) When the offence is committed on board an aircraft leased without
crew to a lessee who has his principal place of business or, if
the lessee has no such place of buginess, his permanent residence,
in that State.

2. Each Contracting State shall likewise take such measures as may be
necessary to establish its Jurisdiction over the offence in the case where
the alleged offender is present in its territory and it does not extradite
him pursuant to Article 8 to any of the States mentioned in paragraph 1 of
this Article." 147/

242, In particular reference to subparagraphs 1(b), and 2, the Hague Convention
provides a State which "fortuitously" finds itself in possession of an offender
who is not a national of that State and whose offence was not committed in that
State, nor infringing any of the interests of that State, with jurisdiction to
progecute for the offence of hijacking. In this respect, the Hague Convention
creates a type of cextraordinary Jjurisdiction and in so doing establishes a
situation similar to the law applicable to pirates, except that in the former case

146/ See para. 218 above.

147/ See also article 5 of the Convention for the Suppression of Unlawful
Acts against the Safeiy of Civil Aviation, 1971 (hereinafter referred to as the
"Montreal Convention'). '
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the exercise of jurisdiction is restricted to the territorial limits of the State's
Jurisdictional powers, whereas in the latter case, jurisdiction can be exercised
on the high seas or in any other place outside the jurisdiction of any State.
However, "In both cases, the States are acting against a common threat to the
international community". 148/

243. What has been done in the field of protecting civil aviation could be done

in the field of protecting international trade. The Hague Convention has enlarged
the nmumber of States competent to exercise jurisdiction over hijackers, which
included the introduction of new bases for the exercise of jurisdiction. Indeed,
the problem of hijacking arose, and was dealt with in a similar feshion to the
arrival and possible solution to maritime frauds. When hijacking became a frequent
offence in the 1960s, it was soon realised that existing internmational law rules
on jurisdiction 149/ were not adequate to cope with hijackers and that extradition
arrangements were inadequate. Maritime fraud is as multinational as both piracy
and hijacking, and if it is felt that the problem warrants such a response, there
are few objections which could be raised in extending jurisdiction over the
perpetrators of maritime fraud to at least the number of States which have
Jjurisdiction over hijacking. In fact, when Lebanon raised the problem of

criminal barratry and the unlawful seizure of ships and their cargoes in the IMO,
it stated:

'"We consider that it would be useful to prepare an international convention
for the suppression of criminal barratry and the unlawful seizure of ships
and their cargoes along the lines of the Convention for the Suppression of
Unlawful Seizure of Aircraft concluded at The Hague in 1971. 150/

244 . Other bases of jurisdiction could also be incorporated intec a conwvention
on maritime fraud, such as the "active personality"” and "passive personality"”
principles as are incorporated into articles 3.1 (b) and (c) of the Convention on
the Prevention and Punishment of Crimes against Internationally Protected Persons
including Diplomatic Agents, 1973 (hereinafter referred to as the "Convention

on Protected Persons'). 151

148/ See "Aircraft hijacking under The Hague Convention 1970 - a new
régime' by S. Shubber, ICLQ, vol. 22, October 1973, p. T709.

149/ BSee also the Convention on offences and certain other acts committed
on board aircraft, signed in Tokyo (Japan), 1963.
150/ IMO document C/ES.X/20/2, emmex, pagc 2, paras. 3.2.7 and 3.2.8.
151/ Article 3 of that Convention provides:
"1, DBach State Party shall take such measures as may be

necessary to establish its jurisdiction over the crimes set
forth in article 2 in the following cases:

(a) vhen the crime is committed in the territory of that
State or on board a ship or aircraft registered in

that State;
(b) when the alleged offender is a national of that State;

(c) when the crime is committed ageinst an internationally
protectad person as defined in article 1 who enjoys his
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(ii) Specification of maritime fraud acts to be covered by the
proposed Convention

245. The reasons why the offence or offences of maritime fraud to be covered by
the Convention wmust be clearly described are as follows: (1) Mardtime frauds,
being combinations of commercial crimes, fall into a '"grey area' and cross the
traditional boundaries of mumerous existing crimes (viz: deception, theft, fraud)
which may be difficult to translate into existing national penal codes; (2) As
previously indicated, a 3tate will usually decline to extradite pursuant to the
provisions of an extradition treaty containing a list of extraditable offences
unless the offence charged is emumerated in the list, and (3) Most extradition
treaties are based upon the principle of "double criminality" (i.e.: the act

on which the request for extradition is based must be a criminal offence in both
oountries), and if such a listing could be used as the basis for establishing a
commont set of defined offences which are implanted into ths jurisdiction of all
Contracting States, then a certain unity would be created among the various
States (the result of which will be a clearer understanding of extraditable acts
in extradition proceedings and ensure "double criminality").

246. Existing models can be found in the previously mentioned conventions.
Under The Hague Convention 152/ article 1 provides:

"Any person who on board an aircraft flight:

(a) undawfully, by force or threat therecf, or by any other form of
intimidation seizes, or exercises control of, that aircraft, or
attempts to perform any such act, or

(b) is an accomplice of a person who performs or attemptis to perform
any such act

commits an offence (heraafter referred to as "the offence")."

This article does not define the crime of '"hijacking" but merely enumerates the
constituent elements of the offence. The Hague Convention then indicates that

"the offence" must be made a part of the law of the Contracting States in order

to comply with the establishment of jurisdiction requirement in article 4 153/
(i.e. Contracting States must create the offence of hijacking in their criminal
law). Prior to the Convention, few States had a separate substantive offence of
hijacking, rather they had to rely on crimes such as assault, etc. already existing
in their national systems.

status as such by virtue of functions which he
exercises on behalf of that State.

2. Each State Party shall likewise take such measures as may
be necessary %o establish its jurisdiction over these crimes
in cases where the alleged offender is present in its
territory and it does not extradite him pursuant to article 8
to any of the Statesg mentioned in paragraph 1 of this article.”

152/ See also the Montreal Convention, article 1.
153/ See paragraph 241.




TD/B/C.4/AC.4/2
page 77

247. A slightly different approach is adopted by the Convention on Protected
Persons in that instead of listing several components of one offence, 1t lists
gseveral offences which "shall be made by each State Party a crime under its
internal law"., 154/ It may be considered that such a listing of several offences
would be more apprepriate for maritime fraud.

(iii) Establishment of extradition facilities on a multilateral basis

248. It has been said that: "International law recognizes no right to extradition
apart from treaty." 155/ Extradition treaties are usually bilateral and not
miltilateral and it has been stated that:

",.. extradition is a matter eminently suited for arrangements by means

of bilateral treaties between States which, on a basis of effective
reciprocity, are able and willing to assist each other in the administration

of their criminal justice." 156/

A problem with bilateral treaties between individual States, apart from whether
there is a treaty, is that the terms of each treaty will vary in its contents and
effect. In this respect there is a lack of uniformity in the practice and
procedure of bilateral extradition treaties., Furthermore, bearing in mind the
length of time necessary to negotiate and subsequently to ratify a bilateral
treaty, the use of a multilateral treaty would provide an expeditious way of
dealing with the current problem of bringing the perpetrators of maritime frauds
to justice.

249. Multilateral extradition treaties, although not very common, do exist. An
early example was one in 1923 affecting the States of Central Awmerica, and in
1937 the Convention for the Prevention and Punishment of Terrorism was formulated.
By this treaty the parties agreed that acts of terrorism, if they threatened the
lives of 'public people', should be read into the various ligts of extraditable
offences covered by extradition treaties. This Convention, however, has received
little support and few ratifications, though it is not known whether this is in
any way attributable to the provisions on extradition. Multilateral extradition
agreements are more common in connection with the war crimes committed in

World War II. It may be, however, that rmltilateral treaties are better suited

to regional agreements such as thz Central American Treaty referred to earlier or,
for example, the European Convention on Extradition signed in 1957, 157/ and the
General Convention on co-operation in judicial matters, signed in Madagascar in
1961 between certain French-speaking African countries. 158/

154/ See article 2 of that Convention.
155/ G.H. Backworth: Digest of International Law, vol. 4, chap. 12, pe 2.
156/ G. Schwarzenberger: International law, vol. 1, 3rd. Edition,

chap. 15, p. 256.

157/ This ig not the first multilateral treaty between European States.
There are treaties which were concluded in the early 19th century. On the
history of such treaties see: Paul O'Higgins: 'Buropean Convention on
Zxtradition", ICLQ, vol. 9, July 1960, pp. 491 and 492.

158/' This Convention includes provisions on extradition and jurisdiction.
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250, The conclusion to be drawn from attempts to regulate extradition by means
of multilateral conventions is that they are not always successful. 159/ A
Committee of Experts appointed by the League of Nations in 1926 came to the
conclusion that there were very few questions suitable for inclusion in a
miltilateral convention on extradition. 160/

251. There are, however, other means of achieving a more uniform system of practice
and procedures in extraditing criminals, rather than formulating a multilateral
convention with a mandatory extradition obligation. The Hague Convention on
hijacking and the Convention on Protected Persons both contain similar provisions
on exiradition which could be used as an example for the proposed convention on
naritime fraud,

The Hague Convention 161/ provides, in article 8:

"lL. The offence ghall be deemed to be included as an extraditable offence
in any extradition treaty existing between Contracting States.

Contracting States undertake to include the offence as an extraditable
offence in every extradition treaty to be concluded between themn.

2, If a Contracting State which makes extradition conditional on the
existence of a treaty receives a request for extradition from another
Contracting State with which it has no extradition treaty, it may at its
option consider this Convention as the legal basis for extradition in
regpect of the offence. Extradition shall be subject to the other conditions
provided by the law of the requested State.

3. Contracting States which do not make extradition conditional on the
existence of a treaty shall recognize the offence as an extraditable
offence between themselves subject to the conditions provided by the law
of the requested States.

4. The offence shall be treated, for the purpese of extradition between
Contracting States, as if it had been committed not only in the place in
which it occurred but alsc in the territories of the States required to

egtabligh their jurisdiction in accordance with article 4, paragraph 1."

252. Paragraph 1 is a useful means of eunsuring that where extradition facilities
already exist between nations, the offence of hijacking will be accorded the
status of extraditable crimes. Paragraph 2, however, provides that the State of
custody and the requesting State can consider the Hague Convention as the basis
for extradition if no extradition treaty exists between the two States. 162/

159/ See further: Frederick Honig: '"Extradition by Multilateral Convention',
ICLQ, vol. 5, October 1956, pp. 549-569.

160/ Ibid., page 551. See the Report of the Committee of Experts for the
Progressive Codification of International Law, LON Doc. C.51 M 28. 1926.V.

161/ See also article 8 of the Montreal Convention, which has similar
wording.

162/ See The Tokyo Convention On Offences and Certain Other Acts Committed
on Board Aircraft (1963), where extradition can be granted only if an extradition
treaty exists between the two States; see article 16 (2).
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It should be noted, however, that the requested State is not bound to regard this
Convention as a treaty but merely may do so "at its option". The provision is
also subject to the national laws of a State party.

253. The other arrangement under the Hague Convention relate to the few States
which do not make extradition conditional on the existence of extradition treaties
armongst themselves. Such States have agreed o regard hijacking as an extraditable
offence on the basis of this Convention - subject to the law of the requested
State.

254, 1f it is decided that there should be an improvement in extradition facilities
for maritime fraud, and if a multilateral extradition arrangement cannot be agreed
upon, then the facilities provided for in the examples of the Hague Convention
cited above may be worthy of consideration.

(iv) Establishment of an alternative obligation to prosecute or
extradite offenders

255. It is one thing to identify the offences, grant jurisdiction over those
offences and then provide extradition facilities in respect of the offenders, but
it is quite another to ensure that offenders will be prosecuted. For example, an
offender is in the custody of State A, which has jurisdiction, State B, also with
Jjurisdiction, requests the offender's extradition. State A decides it does no%
wish to extradite or prosecute.

256. This not uncommon problem of failure to prosecute or extradite offenders by
certain States, despite the capacity to do both, could be solved by providing in
the suggested convention on maritime fraud an a2lternative obligation to do one
or the other, as is done in the previously cited Hague Convention 163/ and the
Convention on Protected Persons. For example, article 7 of the Hague Convention
provides:

"The Contracting State in the territory of which the alleged offender
is found shall, if it does not extradite him, be obliged without exception
wnatsoever and whether or not the offence was committed in its territory,
to submit the case to its competent authorities for the purpose of
prosecution. Those authorities shall take their decision in the same
mamer as in the case of any ordinary offence of a serious nature under
the law of that State." 164/

257. It can be seen from the above-cited article that the Convention requires the
Contracting States to "submit the case to its competent authorities for the purpose
of prosecution ..." and the prosecuting authoritics are obliged to 'take their
decision in the same manner as in the case of any ordinary offence of a serious
nature under the law of that State". It should also be noted that the Hague and
Protected Persons Conventions do not provide for compulsory extradition in all
cases, rather they merely incorporate pre—existing extradition arrangements to

the case of hijacking. ZFor instance, if under the Hague Convention, hijacking is
inserted by article 8 (1) into an existing extradition treaty that, as is common,
allows a State to refuse extradition in the case of a "political offence" or where
the offender is a national, the exception will apply to hijacking also. BSimilarly,
there is no absolute duty to prosecute in all cases. Instead, Contracting States
are provided an option to do so or to extradite the offender. Nevertheless, they

st do one or the other under the terms of the Convention.

! See also article 7 of the Montrezl Convention for a similaexr provision.

~r

164/ For the Convention on Protected Persons, see also article 7.
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258. The alternative obligation approach, adopted by the Hague and Protected
Persons Conventions, provides a reasonable sclution to the problem of States
refusing to extradite their nationals, which has been cited in connection with
maritime fraud, 165/ in that they would then, by the terms of the Conventions,
at least be obligated to submit the case to their competent authorities for the
purpcse of prosecution.

(v) Conclusion

259, Set forth above is a brief description of possible options available to the
international commmnity to increase its capacity to combat maritime fraud.
Additional useful measures could also be included in a convention of the nature
described, in particular concerning provisions to facilitate the exchange of
information. As has been stated in this respect, '"Communication and the free
exchange of information internationally is vital to effective effort against
international criminals." 166/ Also in this respect, Lebanon's proposal to IMO
for a convention regarding the suppression of barratry and unlawful seizure also
recognized that a provision would be required "affording the broadest possible
reciprocal judicial assistance between Contracting States in accordance with
penal procedures relating to the offence." 167/ Of necessity, there would also
be supplementary provisions dealing with plurality of proceedings, applicability
of the convention to non-parties, etc.; however, such detalled considerations
have been left for further detailed anaslysis by the IGG if it is decided to
proceed with such a project.

260. Lastly, if it is decided that the problem of maritime fraud is sufficiently
gserious to require urgent action, it is submitted that even a convention on
fraud can be developed in sufficient time to provide relief. For example, the
preparation of the Hague Convention on hijacking and its coming into force was
achieved with the speed which the gravity of the problem merited. Work began
on the Convention in 1969, the diplomatic conference for its adoption took place
in Detember 1970 and it came into force in October 1971.

165/ See, "The Role of the Law and the Courts in enforcing national and
multinational contracts®, by the Hon. C.S. Haight, the Shipbroker Seminar, 1980,
p. 10,

166/ Ellen and Campbell, International Maritime Fraud, p. 79.
167/ IMO document C/ES.X/20/2, 2 November 1979, annex, page 4.
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V. GENERAL CONCLUSIONS

261. An attempt has been made in this report to present the various options open

to the international shipping community to effect reforms which could reduce the
occurrence of maritime fraud and piracy. Most of the suggestions involve some

sort of alteration in the existing system of conducting international shipping and
trade - some requiring governmental action in the form of altering the applicable
law, pursuant to international conventions or otherwise, and others requiring only
individual or collective action by private parties. Also, most of the suggestions
have already been made elsewhere, often by the IMB, though it is believed that this
report represents a more comprehensive analysis of their feasibility.

262. Neither the occurrence of maritime fraud nor piracy are new problems in
international shipping. At various points in history, piracy posed a particularly
acute problem and, in response, a legal regime became recognized in customary
international law to deal with it. On the other hand, it would appear that maritime
fraud, with the exception of certain variations in the level of occurrences
depending on the business cycle of shipping, has remained within reasonably acceptable
levels such that the international shipping and trading communities have not felt
sufficiently compelled to adopt structural measures to combat it. However, the
dramatic increase of such occurrences in recent years has provided new compelling
evidence that certain reforms must be effected in order to control the problem.
Similarly, a resurgence of piratical acts has called into question whether previous
measures were in fact adequate to deal with piracy.

263. Consequently, the problem of maritime fraud and piracy has been considered in
innumerable private fora. It has been.raised in IMO and has been the basis for
creating a special non-governmental international organization to combat it at the
private level. Similarly, it has been the basis for invoking the competence of
UNCTAD to investigate possible reforms.

264. It may be that, with increased attention being brought to the problem
internationally, and perhaps in line with certain cyclical changes in the
occurrence of such acts, the problem of maritime fraud and piracy may temporarily
become less severe, only to resurge - in the absence of more fundamental reforms -
at a later date. In fact, recent reports suggest such a reduction may now be
occurring. ;éé/ In this respect, it would appear that the establishment of the

IMB has had a favourable impact in reducing the number of maritime frauds. However,
it is suggested that the IMB, as a non-governmental organization, cannot combat all
maritime fraud and piracy alone and that it would be an error to let slip the
momentum that has now developed in favour of effecting lasting reforms of
international shipping, which would provide long-term protection against such

acts beyond this, or the next, upsurge. In this respect, many though not all of
the suggestions analysed in this report will require a certain period of time to
implement. Short-term variations in the severity of the problems being experienced
are accordingly not relevant to assessing their over-all desirability.

168/ "International marine fraud : Net closing in on criminals", The Times
13 August 1983,
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265. Given the number and diversity of the types of maritime fraud and piracy, as
well as the various possibilities for reform mentioned in the report, it may not

be feasible for the IGG in a two week session to consider all the suggested reforms
and actually to undertake the necessary implementation measures. Consequently, it
is recommended that the IGG approach its task in different stages.

266. Aside from an assessment of the magnitude of the problem of maritime fraud and
piracy, which has already been done in IMO and elsewhere, what is urgently needed at
this stage is a consensus assessment at the intergovernmental level of the economic
and commercial aspects of the existing shipping and trading system which permit
maritime fraud to be so easily committed and what policy measures need to be adopted -
whether at the intergovernmental, governmental or private level - to prevent the
occurrence of such acts, including whatever remedial measures need to be taken.
Once the general policy measures have been agreed upon, the IGG will then be in a
position to establish a programme of work to implement those measures which require
its input as well as, where appropriate, to advise on other measures to be implemented
by individual governments or private parties. In order to facilitate this task, set
forth below is a summary of the various possible reforms mentioned in the report,
grouped according to the nature of the action required.

267. The report contains several possible reforms which are either being developed
by other entities, or are appropriate for implementation by individual governments
or private parties. The IGG may wish to assess their relative desirability and
practicability and decide whether or not to recommend their implementation. They
are as follows:

(a) A proposal for a central registry for bills of lading, whereby bills of
lading would be deposited in a central registry directly after their issuance and
the transfer of title would be effected by communication to the Registry by the
seller and buyer. At destination, the delivery of the goods would be to the owner
of record in the registry. Certain seller-originated documentary frauds would be
avoided by independent confirmation by the carrier of the details of the bill of
lading and certain buyer-originated documentary frauds would be avoided by dispensing
with the risk of late arrival of the documents at the port of discharge and consequent
need to deliver the goods without production of the bill of lading (see
paragraphs 87-97).

(b} A tentative proposal by the IMB to develop a difficult-to-forge bill of
lading subject to controlled circulation, which would enable the identification of
the seller in the event of a fraud occurring. It was suggested by the secretariat
that certain practical difficulties need to be overcome before such a proposal
would be successful (see paragraphs 99-102).

{(e) A proposal to develop improved stamping procedures as a validation
mechanism of bills of lading in place of the signature of the master. It was
suggested by the secretariat that this proposal would probably not prove to be
affective (see paragraphs 103-108).

{d) A proposal to obtain advance knowledge of the master's signature on the
bill of lading, as a means of validating the bill of lading and a related proposal
to develop a register of signatures of people authorized to sign bills of lading
world-wide., Neither proposal was considered practicable by the secretariat (see
paragraphs 109-111).
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(e) Various miscellaneous proposals to aveoid documentary frauds involving
the use of part deliveries and revocable credits, bank guarantees, etc., all of
which were felt by the secretariat to be ineffective or difficult to obtain in

practice (see paragraphs 114-146).

{(f) Various miscellaneous proposals to avoid charter party frauds, involving
greater control by the master over the issuance of bills of lading on his behalf,
all of which were felt by the secretariat to be ineffective. Other proposals to
collect three months of advance charter hire or the use of bank guarantees were
felt to be difficult to obtain in practice (see paragraphs 176--182).

(g) The on-going work within UNCTAD on conditions of registration of ships
was felt to be beneficial in reducing primarily deviation frauds and certain types
of marine insurance and charter party frauds, by improving the identifiability and
accountability of shipowners and operators, as well as mortgage frauds by requiring
notification of deletion of the ships from previous national registries (see
paragraphs 185-187).

(h) A suggestion that improved monitoring of ship movement would be useful in
determining deviation frauds. Although the suggestion was not considered
Jjustifiable solely for fraud prevention purposes, various proposals are being
developed and implemented for traffic control, safety, and communications purposes
which may be adaptable to fraud prevention in the future (see paragraphs 189-194).

(1) Miscellaneous suggestions to-avoid illegal sales from deviation frauds,
by requiring governments to tighten, where applicable, procedures concerning the
sale of goods by shipowners on voyage termination and to improve supervision of
free trade zones established on their territories (see paragraph 198).

(3) Various miscellaneocus suggestions to avoid cargo insurance and port-
related frauds, including pilferage, developed within UNCTAD, ICHCA and other
bodies, involving improved handling, storage and document procedures. Also,
implementation of the Hamburg Rules was felt to be beneficial in eliminating the
fraudulent use of letters of guarantee in conjunction with failing to insert
reservations on bills of lading (see paragraphs 204-205 and 211-213).

268. In addition, the report contains certain possibilities for reform which may
be felt appropriate for further development within the IGG itself. These include:

{(a) A proposal regarding documentary frauds to formulate within the IGG a
set of guidelines for banks to use in advising clients on anti-fraud protective
measures when applying for a letter of credit for the purchase of goods
internationally (see paragraphs 79-86).

(b) A proposal regarding documentary frauds to develop a bank "super-service"
for letter of credit transactions, whereby banks would agree to confirm with the
issuer of an inspection certificate, covering the goods and their loading, as to
the existence of the certificate and the details marked thereon. Such a "super-
service" would require contractual agreements between banks and inspection agencies
on the one hand, and banks and their clients, on the other. It was proposed to
develop model forms for such agreements, which could be done by the IGG (see
paragraphs 112-140).
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(¢} Aproposal regarding charter party, deviation, marine insurance and
mortgage frauds to improve the availability of ship-related information in order
to facilitate private parties in their enquiries about the ship and its operations
(see paragraphs 165-175). In order to assess better the needs of the international
shipping and trading community in this respect, it was suggested that the IGG
analyse the situation in order to specify the precise information needed in
connection with fraud prevention enquiries and assess its ready availability, for
the purpose of making recommendations on the need for improved reporting
requirements at the national level. It was suggested that the IGG could also
investigate whether the existing system of collection and dissemination of
information at the international level is adequate or whether reporting requirements
should be instituted to a proposed international ship information registry (ISIR)
for easier access. Other proposals elsewhere in the report concerning reporting
requirements as to flag changes (see paragraph 188) and a proposed ship identification
number (see paragraphs 195-197) relate to information to be contained in the proposed
ISIR.

This proposal for improved information reporting requirements and the possible
establishment of the ISIR was recommended in place of the development of a carrier
licensing system, which was felt to involve substantial difficulties in
implementation (see paragraphs 158-164).

(d) A proposal regarding deviation, mortgage and certain types of marine
insurance frauds to replace ship names with an international ship identification
number, as the primary means of ship identification. It was envisaged that the
number would oot change during the life of the vessel, regardless of change in
ownership or nationality. This proposed identification number, which would facilitate
ship identification, and which could be listed on the proposed ISIR, would require
implementation by an international convention, the text of which could be formulated
by the IGG (see paragraphs 195-197).

(e) A proposal regarding shipping agency frauds, to formulate within the IGG
uniform minimum standards concerning financial and professional qualifications, as
well as of standards of conduct, which could be used as guidelines for national use
in establishing national licensing schemes or ¢ompulsory membership requirements in
a professional association, or some combination of the two (see paragraphs 206-209).

(f) A proposal concerning piracy to improve regional co-operation between
States when their proximity presented difficulties in jurisdictional competences
for the effective enforcement of their laws. It was suggested that the IGG may wish
to consider whether to endorse this suggestion and whether steps would be taken by
it to initiate action for such co-operation in designated cases where regional
co-operation is needed. It was also suggested that the IGG should consider the
egtablishment of an international fund to assist specified countries improve their
practical capabilities in preventing piratical acts (see paragraphs 214-217).

(g) A proposal relating to all types of frauds, and certain piratical acts,
concerning improved remedial measures. Although the adoption of improved measures
for civil actions was not recommended, it was felt that there was good justification
for the formulation of an international convention on jurisdiction and extradition
for maritime fraud, including piratical acts not falling within the definition of
piracy in international law. Such a convention could be modelled along the lines of,
inter alia, the Convention for the Suppression of Unlawful Seizure of Aircraft,
signed at the Hague, in 1970. The IGG may wish to consider the desirability of this
suggestion and whether the text of such a convention should be formulated by it
(see paragraphs 226-260).
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269. In summary, paragraph 267 lists ten general proposals and the IGG may wish to
decide whether or not to recommend their adoption or implementation as feasible
fraud prevention measures. As the actual implementation of such proposals is most
appropriate by private parties or individual governments, or is already being
considered within other entities, it is felt that these proposals can largely be
dealt with by the IGG at its current meeting.

270. Paragraph 268 lists seven general proposals which involve possible action by
the IGG to develop further. First, it is recommended that at its current meeting
the IGG assess which of these proposals merit further development. Once such a
selection has been made, the IGG will be in a better position to assess the amount
of further work involved on such proposals and the time available at its current
session to undertake such work. In the event of a decision by the IGG to develop
more than one proposal, and in view of the great likelihood that the time available
at its current session will be insufficient to complete the work, it is recommended
that it establish a work programme for its future work, including priorities,
details of further studies or draft provisions required from the secretariat, ectc.

271. In conclusion, although the frequency with which developing countries are
victims of maritime fraud could permit this problem to be characterized as a
North-South issue, in fact such a characterization would be misleading. Developing
countries are the most frequent victims because they have not yet acquired the same
level of experience in shipping and trade as exists elsewhere. Thus, they suffer
because they are the easiest to victimize. However, the means by which they become
victims derive from loopholes and inadequacies in the existing structure in which
international shipping and trade are carried on. Thus, it is a problem which
affects all countries from all regions of the world, where all parties are potential
victims, and to this extent all would benefit from reforms to the existing system.
This report merely attempts to suggest options available to the international
community to effect such reforms. The report is submitted to the IGG, where
governments, as part of their over-zll responsibility for the national economic and
social interests of their countries, can consider what sort of co-ordinated
international action can best be taken to eliminate maritime fraud and piracy as

a major problem.




