
• 

• 

)PrAHVl3AL.\lllff _ 
)6""bEJ:IIIIHEHHblX HAL.\VIIII 

KOH<l>EPEHU11R OPfAHl13Alll111 
06bEJl11HEHHhIX HAU1111 
no TOPfOBJIE 11 PA3B11Tl1IO 

COBET no TOPrOBJIE H PA3BHTHK> 
KOMHTeT no MOpCKHM nepeB03KaM 
Pa6oqaR rpynna no Me~HapOAHOMJ7 

3aKOHO~aTen~CTBy B o6naCTH 
MOpCKHX nepeB030K 

TpHH~UaTaR ceccHR 
Xeaeea, 11 HOR6pR 1991 ro~a 
IlyaKT 3 npe~eapHTen~aoi noeeCTKH ~R 

OSIIIMI ABAPHSI 

GE.91-51508 (R)l6039 

Distr. 
GENERAL 

TD/B/C.4/ISL/58 
19 August 1991 

RUSSIAN 

TD 

Original: ENGLISH 



TD/D/C.4/ISL/58 
page ii 

~ 

I. 

II. 

CO.lIEP}KAHHE 

BBEJlEHHE ••••..•••••••••.•.•..•••••••••..••..•.••.•••••. • .• 

Pe 3IOMe n B!tlBO.z:tltl ••••••••••••••••••••••••••••••••••••••• 

,lleRTen.HOCT• Mexc.ayaapO,ZlHOro MOpcKoro KOMHTeTa (MMK) ... 

tlacT• nep:eaR 

HCTOPHt!ECKAH CilPABKA ...................................... 
A. IIpoHcxo:acaeHHe KOHUenuHH o6~ei a:eapHH •••••••••••••••••• 

B. HopK-AHT:eepneacKHe npa:eHna •••••••••••••••••••••••••••• 

OilPE,llEJIEHHE H OBIIIHE IlPHHUHilbl 

A. Onpe,c;eneHae o6mei aaape::e ••••••••••••••.••••••••••••••• 

B. O6mHe npHHUHm.t o6meH a:eapHH •.••••••••••••••.••........ 

1. Ilo:acepTBOBaHHR HnH pacxoa:w aoJDKa:w 6:wT. qpe3:e:wqaHH:wMH 

2. HaMepeHm.te H pa3YMHLle aeHCTBHR ••••.••••••••••••••• 

3 • O6mee cnaceHHe ••••••••••••••••••••••••••••••.•..•. 

4. Ilpe~oxpaHeHHe OT onaCHOCTH ••••••••·••••••••••••·•• 

I I I • AKTbl, IIPH3HABAEMl>IE OBIIIEH ABAPHEH •••••••••••••••••••••••••• 

A. no~epTsosaHHe no o6~eH asapHH ........................ . 

1. Ilo:acepTBOBaHHe rpy30M •••·••••••••••·••••••••••••••· 

2. IIozepTeoeaaHe cyJ:t!IOM .•.•.••.••..••.•••••.••••••••• 

3 • Ilo:acepTBOBaHHe q,paXTOM •••••••••••••.••••••••••••.•• 

B. Pacxoa:w no o6meH asapHH •.••••••••••••••••••••••••••••• 

IV. B3HOC no OBIIIEH ABAPHH H PACilPE,llEJIEHHE OBIIIEH ABAPHH •••••••• 

A. B3Hoc no 06D1ei asapHH •••••••••••••••••.•••••••.•••••.. 

B. PacnpeaeneaHe o6mei asapHH (cocTasneHHe ancnamH) •••••• 

V. B3blCKAHHE YBblTKOB no OBWEH ABAPHH .....••••..•.••..••..•••• 

A. Aeapzi1m1e 6oH~ .••••••••••••••••.•••.••.••••••.••.•..• 

B, r'apaHTHH CTpaxOBUlHKOB , . , • , • , • , .• , • , , , , • , , , , , • , , . , , • , •. 

C. BaHKOBCKHe rapa.HTHH ••••••••••••••••••••••••••••••••••• 

D. i:teno32TM HaJIRq~n •••••••••••••••••••••••••••••••••••• 

IIyHKT:W 

1 - 3 

4 - 6 

7 - 11 

12 - 26 

12 - 15 

16 - 26 

27 - 39 

27 - 31 

32 - 39 

33 - 34 

35 - 36 

37 - 38 

39 

40 57 

41 - 52 

41 - 44 

45 - 46 

47 - 52 

53 - 57 

58 - 76 

58 - 68 

69 - 76 

77 - 89 

80 - 83 

84 - 85 

86 

87 - 89 

• 

.. 

' . 



.. 

TD/B/C.4/ISL/58 
page iii 

conEPXAHHE (OKQH3aHHe) 

tlacn, sTopa.11 

VI. 0630P noaonoa, Bl>UIBHrAEMl>IX IlPOTHB nono~EHHH OB OBmEH ABAPHH 

A. CupaseAJIHBOCT1t •••••••••••••••••••••••••••••••••••••••• 

B. 06ecneqeHHe HenpeAB3.IITOCTH B A8HCTBH.II KanHTaHa BO 
BpeMH onaCHOCTP.I. •••••••••••••••••••••••••••••••••••••• 

c. 3aTpaT~ apeMeHH H cpeACTB •••••••••••••.•••••••••••••• 

D. B38:HMOOTHOmeHH.11 Me~,o;y 38HHTepecoBaH~H CTOpOHaMH •.•• 

VII. 0630P AnbTEPHATHB CHCTEMbl OBmEH ABAPHH •••....•...••.•...• 

A. A.n1>TepHaTHB~e cxe~ ••••••••••••••••••••••••••••••••• 

B. He3acTpaxoaaa~e HHTepec~ •••••••••••••••••••••••••••• 

C. IDpH.ZlHqecKHe coo6paJKeHH.11 ••••••••.••••••••••••••••••••• 

1. OrosopKH B KOHOCaMeHTaX •••••••••••••••••••••••••• 

2. raarcKHe npaaHJia, raarcKo-BHc6roncKHe npaaHJia H 
raM6yprCKH8 npaBHJI8 • • ••• • ••• • • • • • • . • • • • • • • • • • • • • • 

D. noc~eACTBH.11 ynpa3AHeHH.11 cymecTByromen CHCTeM&I ,llJI.11 
3aHHTepecosaa~x cTopoH •.••••...••••.•..•..•••...•... 

qaCTI> T]i>8Tl>.II 

VIII. BblBOllbl H PEKOMEHl[AllHH 

ITpWio~eHze HopK-AHTaepneHCKHe npaaHJia 1974 roAa, c nonpaBKaMH, 
BHeCeHHLDIU'l a 1990 ro.z:xy 

90 -· 129 

103 - 107 

108 - 118 

119 - 125 

126 - 129 

130 - 167 

130 ·- 144 

145 ·- 149 

150 ·- 157 

150 ·- 154 

155 ·- 157 

158 ·- 167 

168 -· 177 



.. 

t 



• 

06CnE~OBAHHE KAqECTBA H nonE3HOCTH IIY6nHKAUHH mHKTALt H MHEHHH 
H.X KOHEqHl>IX Il0flb30BATEJIEH 

B KOHTeKCTe CBOeH A8RTen•HOCTH no OU8HK8 uporpaMMR H B COOTB8TCTBHI! C 
Me~npaBHTen•CTBe!UU.IMH 3anpocaMH ceKpeTapHaT mHKTALt XOTen 6:w Y3HaT• MHeHae 

KOH8QHHX non•30BaTenei C uen•m no.nyqeHHR OCHOBHJD: ,l:laHHKX MR 0U8HKH KaqeCTBa, 
none3HOCTH H sqicl>eKTHBHOCTH, B qacTHOCTH, CBOHX HCCR8,l:lOBaTen•cKHX AOKnM<>B H 
ny6nHKaUHH. IlOCKOn•xy ycnex TaKoro MeponpHRTHR B pemam~ei CTeneHH 3aBHCHT OT 
lXOJllltHOrO 'IHCna OTB8TOB, Ml,l 6JUIH 6:w npH3HaTenJoKW, 8CJIH 6u Sil HaJIUIH BpeMR,, qTo6M 
OTBeTeT• Ha co.r:xepzanieec• HHllte eonpoc:w H npe,r:xcTaBHT• JD06ue HKWe 3axeqaHH11, 

KOTOp:we MOryT y Bae HMeT•C• OTHOCHTen•Ho HaCTOR~ero AOKyMeHTa. 
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l. Bo ncnonaeaue pe30JDOUHH 14(II) Koaq>epeHUHH KOMHTeT no MOpCKHM nepeB03KaM 
Ha CBOeH TpeT&ea ceCCHH yqpeal'lJI B COOTBeTCTBHH C pe30JDOUHeH 7(III) Pa6ot1yro 
rpynny no MelKeyHapo~OMY 3aKOHOaaTeJI&CTBY B o6nacTH MOpCKHX nepeB030K (PfM3MIT) 
H peKOMeH,ZlOBa.n Pa6oqea rpynne BKJIJOqHT& B CBO~ nporpaMMY pa60TH, B qaCTHOCTH, 
BOnpoc 06 o6wea aBapHH 1/. 

2. Ha caoea nepaoa ceccHH, cocTORBmeacR a 1969 roey, PI'M3MIT yTBepal'1.1la 
nporpaMMY pa6oTH, B KOTopyro 6WI s~qeH aonpoc 06 o6mea aaapuH, rrpu 
cocTaBJleHHH 3TOH nporpaMMI,I pa6oTH PI'M3MIT 6WI npeacTaBJleH noaroTOBJieHHHH 
ceKpeTapHaTOM IDHKTA,ll aoKnaa, B KOTOpOM roBOpl'L1IOC& cne~mee: 

"'I.ITO KacaeTcR o6mea aaapHH, TO Pa6ot1aS1 rpyrrna MO>KeT paccMoTpeT& B:lrrpoc 
o B03MOlKHOCTH yrrpomeHHR rrpoueeyp1,1 o6mea aaapun, a TaK>Ke 
HopK-AHTaepneacKHx npaBl'lJI, KOTop1,1e sec&Ma TPY~Ho TOJIKOBaT& H ewe 6oJI•~e 
Tpyaao npHMeHRT&, CocTaaneHne ancnalllH - 3aae~0Mo cnolKHHH H ~HTeJI~~uH 
npouecc, Hero KOHeqHHe pe3yJI&TaTW OTpa>KaIOTCSI Ha CTpaXOBWHKax, 
rrpeacTaBJISIWWHX pa3JIHqHl,le HHTepecw. 3TH MOpCKHe CTpaxoamHKH qaCTO 
npHHa~e>KaT K pa3JIHqHHM oTaenaM l'lJIH q,nnna.naM o~Hoa H Toa JKe cTpaxosoi~ 
KOMrraHHH l'1JIH rpynm.i CTpaxOBJ,lX KOMnaHHH, 3a~aqa COCTaBJleHP.lSI ancnama 
RBJIReTCR TaKoa cno>Kaoa, qTo oHa npno6pena aeKOTOpWH Ha.neT "MHCTHqHOCTH", 
H o6wqao HaHHMaeTCR cneuna.nH3HpoBaHHWH mTaT .Bl>ICOKOKBa.nff4>HUHpoaaaawx 
Cny>Kamux - aHcnamepos, KOTOpHe 3aHHMaIOTCSI 3THM BonpocoM. Bee 3TO CBJI3aHO 
c 6on&WMMP.l pacxoaaMH P.l s KOHeqHoM HTOre oTpa>KaeTcJi Ha 4>paxTe. Pa6oti:aJ1 
rpynna MOlK8T TmaTeJI&HO H3yqHT& BOnpoc O TOM, uenecoo6pa3HO JlH IlOJlHOC~~&ro 
JlHKBHaHpOBaT& nOJ10lK8HHe 06 o6mea asapHH, C TeM qT06H KOHKpeTHHH 
CTpaxoBmHK, rrpeacTaSJIHroDUm COOTB8TCTByrolllHe HHTepecw, Hee 6peMH pacxoi~OB, 
CBR3aHH&IX c swnnaToH ymep6a nocTpaaasmea cTopoae ••• Pa6oqasi: rpyrrrra MOlKeT 
npHHTH K mIBoey o TOM, qTo B CBSl3P.l c qpe3a1,1qaeoa cno>KHOCT&ro 3THx 
sonpocos H s cseTe om.iTa, npHo6peTeaaoro 3a nocneaaee speMR aa pwHKe 
CTpaxoBaHHSI, 6WIO 61,1 ueJiecoo6pa3HO H3yqHT& B nepayro oqepea& B03MO:lKHOC:TH 
ynpomeHHR npoueeyp no o6mea asapHH, a 3aTeM nepeaTH K n3yqeH~ sorrpoc:a o 
coKpameHHH l'lJIH OTMeHe aonesoro B3Hoca no o6mea asapnn a oTaen&HHx 
c.nyqaRx, Koraa cnpase~Hm.IH npuauun nponopunoaa.n&Horo pa3aeneHHJ1 MelK~tY 
6eae4'HUHapaMP.1 H3aeplKeK, KOTOpHe OHB HecyT B CBR3H C HX o6mm,,i HHTepeCCM, 
oKa3wsaeTCH aam-teaee Ba>KHHM, 3aTeM, sepoRTHO, Pa6oqa51 rpynna MOlKeT 
3aHRT&Cst sonpocOM 3KOHOMH'l8CKOro BJIHSlHHSl oco6o crropHHX ITOJ10xt8HHH, KO'IOpJ,Ie 
rroqTu sceraa m.I3WBa.IOT TPY~OCTH, CBR3aHHHe c o6mea aaapnea, H pa3pemeane 
KOTOpwx pa3JIHqHO B pa3J1uqHHx CTpaaax, KaK, aanpHMep, B CHTYaUHSIX, 
CBH3aHH&IX c sorrpocoM "nopTa-y6e>KHma l'lJIH nopTa 3axoaa" -2_/, 

ii CM. Ocl>HIIHM>Pe oT,eTR CoaeTa no Topros.ne n pa3BHTmo, aesHTaR ceccg 
(TD/B/240 - TD/B/C.4/55, rrpHJIOlK8HHe 1). 

z; "Pa6o'IHH aoK)'MeHT no Mel!Clzy'aapo~oMY 3aKoaoaaTeJI&CTBY s o6JiaCTH MopcKHX 
nepeB030K" (TD/B/C.4/ISL/2, nyHKT 43). 
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3. B cooTBeTCTBHH c pe30JDOUHei 49(X) KoMHTeTa no MopcKm.t nepeB03Ka.M, Ha 
ocHosaHHH KOTopoi s nporpaMMy pa6oTJ,,I PI"M3MII 6WIH BHeceHlil nonpaBKH, s 3TY 
nporpaMMy 6WI Ta10Ke eKJUOqeH eonpoc 06 o6mei aeapaa ~/. Ha ceoei ABeHa~uaToa 
cecCHH, KOTOpaR 6Wia npoBeAeHa e OKTR6pe 1990 ro~a, PI"M3MII nOCTaHOBHJia 
BKJIIOqaTo eonpoc 06 o6mei aeapaa e noeeCTKY ~R ceoei TPHHa.QUaToH ceccan ~/. 

Pe3JOMe H B~BOm.I 

4. HaCTORWHH npeAsapHTenoHlilH AOKJiaA noArOTOBneH ceKpeTapHaTOM c uenoID 
o6nerqHTo pa6ory- PI"M3Mil. IlepeA HHM He cTaBHTCR ueno ~aTo sceo6~eM1IIOmHH aHaJIH3 
npasoswx HOpM HJIH npaKTHKH, KaCaIOWHXCR o6mei asapHPI. noKJI~ COCTOHT H3 ~BYX 
qacTea. B qaCTH nepeoi, BKJUOqaiowei B ce6R nHTo rnas, COAepEHTCH o6~RCHeHH8 
KOHuenuan o6mei aBapan. rnaBa I co~ep~T csoero poAa HCTopnqecKYfil cnpasey, e 
TOM qHcne HHq>OpMaUHID O npOHCXOE~8HHH KOHuenUHH o6meH asapHH HO nomrrKaX 
o6ecneqHTo 8AHH006pa3H8 B 3TOM sonpoce Ha M8EeyHapOAHOM ypOBHe nyreM npHHHTHH 
HopK-AHTeepneHCKHX npasHJI. B rnaee II paccMaTpHBaIOTCH onpeAeneHae a o6mHe 
npHHW'lm.t o6wei aeapHH, B TOM qacne ycnOBHH, KOTOpwe Heo6XOAHMO ewnonHHTo ll]lH 
npH3HaHHH aKra o6mei aeapHH. rnaBa III KacaercR aKTOB o6mei asapnH, KOTopwe 
BKJUOqaIOT B ce6H o6meaBapHHHOe noEepTBOBaHHe rpy30M, cy~OM H ~paXTOM, a TaIOKe 
o6weasapniHWe pacxo,ll&I. rnaBa IV nocBHWeHa B3Hocy no o6mei aeapnn H 
pacnpeAeneHmo y6wrKoe no o6wei aeapan. rnasa V KacaercR B03MemeHHH B3HOca no 
o6wei asapHH H eonpoca o6ecneqeHHH, a HMeHHO: 60HAOB no o6mei asapHH, 
rapaHTHH CTpaxOBWHKOB, 6aHKOBCKHX rapaHTHH H A8n03HTOB HaJIHqHWMH. Ha 
npOTREeHHH qacrH nepBOH AOKJiaAa B nopRAK8 HJIJIIOCTpaUHH npHBOARTCR CCWIKH Ha 
cooreeTcreyiomHe nonoEeHHH HopK-AHrsepneHCKHX npaBHn. 

5. qaCTo BropaH AOKJiaAa nOCBHWeHa 063opy aprYMeHTOB nporHB H B no,lUlep~ey 
CHCTeMW o6mei aBapHH, a TalOKe anoTepHaTHBHHX cxeM, npe.zt11araBmmtCR BpeMR OT 
speMeHH. liHJ,IMH cnOBaMH, B rnase VI paccMaTpHBaIOTCR B03paJK8HHR, BWABHraBmHeCR 
npOTHB CHCTeMW o6mei aBapHH Ha npOTHEeHJm nocne~ 100 ner, a TaiOEe AOBO,ll&I, 
swcKa3wBaBmaecR B noAA8PEKY 3roa CHCTeMW. B rnaee VII peqo HAeT 06 
anoTepHaTHBHWX cacTeMax, KOTopwe npell.llaranaco ll.llR Toro, qTo6w nonwTaToCH 
ycTpaHHTo HeAOCTaTKH H npo6neMW, CBR3aHIGl8 C CHCTeMOH o6mei aeapHH. 

6. B qacTH TpeToeH COAepEaTCR BWBO,ll&I H peKOMe~auaH. B AOKJI~e, e 
qaCTHOCTH, npHBOAHTCR CCWIKH Ha HCCn8AOBa1me KOHUenUHH o6mei asapHH, KOTopoe 
6:&LJIO npOBeAeHO Pa6oqen rpynnon MMK B 1982 roey H B KOTOpOM B KaqecTBe BLIBO~a 
COAepmHTCR T83HC O TOM, qTo HA8R pe~OpMW CHCTeMW o6mei aBapHH 3HTY3Ha3Ma He 
BW3WBaeT H qTo cne,zzy-eT paCCMOTpeTh B03MO:lKHOCTH HOBlolX BapHaHTOB CTpaxoBaHHR, 
qro6w ycTpaHHTo H8AOCTaTKH cymecreyiomeH CHCTeMW. B 3aKJIJOqeHHH AOKJiaAa 
rosopnrcR, qro PI"M3Mil 6Wio 6w npeEAespeMeHHO pacCMaTpHBar» Bonpocw ynpomeHHH 

~1 CM. Qwmma.n•HNe oT~erM CoseTa no ToproE1Jie n pa3BBTHIQ, asarozare nsras 
ceCCHK (TD/B/921-TD/B/C.4/254), npnnoEeHHe I, crp.57. 

ii CM. ~oKJia.g PtM3MII o pa6ore csoei 4se&aroxaroi ceccn, TD/B/C.41338, 
TD/B/C.4/ISL.56, npHJiozeHHe II, cTp.26. 
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WIH pe~opMLI CHCTeMLI o6mei asapHH ,ao Tex nop, noKa, KaK 61o1JI0 npeA,l'Iomeao Pa5oqei 
rpynnoi MMK, "Texa:eqecK:ee H cepBHCHlole" npo6.11eMY He 6y,zzy-T BC8CTOpOHHe o6cy:K,a8Hlol 
COOTBeTCTBYJOWHMH opraHH3aUHHMH, npe.acTaSJIHlO~H HHTepec:&t MOpCKHX 
cTpaxosm:eKos. B 9TOH CBH3H s ,aoKJia,ae peKoMeH,zzy-eTCH, qTo6:&t ceKpeTap:eaT IOHKTA.Zl 
BO B3aHMo,aeHCTBHH C MexteyaapOLtHMM MOpCKHM KOMHTeTOM (MMK) B:&tme.11 Ha CTpaxOl3:&te 
opraHH3aUHH C H,aeei opraHH30BaTL B Kpyrax CTpaxOBWHKOB HCCJie.aoeaHHH, C T8M 
qT06:&t ycTaHOBHTL, MOlKHO .TIP.I HaHTH HOB:&te eap:eaHT:&t CTpaxoeaHHH, KOTOpHe no3BOJIWIH 
6:&t OTKa3aTLCH OT CHCTeMY o6mei aeap:en. EC.TIP.I HOB:&te MexaHH3MM CTpaxoeaHHH Ha 
npaKTHKe CMOryT o6ecnetJHTI, 60.11ee s<l>4>eKTHBHYJO H M8Hee .aoporOCTORmyJO cxeMy-, 
3aM8HH10~ CHCTeMY o6mei aeap:eH, TOr,aa npHLteTCH npoeeCTH HCCJI8LtOBaHHH no 
eonpocy O TOM, KaK JIYqme ecero OTMeHHTI, 9Ty CHCTeMy-. EC.TIP.I >Ke, C ,apyroH 
CTOpOH:&t, CTpaxOBWHKH noc.11e TWaTeJILHOro H3yqeHHH 9TOro eonpoca npHH,zzy-T K 
BHBO.zzy, qTo ,aeHCTBeHHOI"O sapHaHTa CTpaxosaHHH no,ao6paTL HeB03MOlKHO, TO B ~!TOM 
CJIYqae 6y,aeT ue.11ecoo6pa3Ho Ha c.11ecyromeM 9Tane paccMoTpeT» eonpoc o TOM, KaK 
3/qme ecero ynpOCTHTI,, nepeCMOTpeTI, WIH o6HOBHTI, CHCT8MY o6mei aeapHH H 
HopK-AHTBepneHCKHe npaBHJia. 

llexTe~»HocT& MextzorHaponHoro MopcKoro KoMHTeTa {MMK) 

7. MMK Ha'la.TI 3aHHMaT&CH sonpocaMH o6mei aeap:eH eme .ao 1950 ro.aa, Kor.aa OH 
npose.11 nepecMoTp HopK-AHTBepneHCKHX npaBH.11 1924 ro,aa. MMK BHOB» BHec nonpaBKH 
B nepecMoTpeam.re npasHJia, nOJIY'IHBm:ee Ha3saH:ee "HopK-AHTeepneHCKHx npaBWI 
1950 ro.aa", e 1974 roey. 

8. Iloc.11e npHHHTHH KoaeeauH:e OpraHH3aUHH 06~e.aHHeHm.rx Hau:ei o MopcKoH 
nepeB03Ke rpy3oe 1978 ro.aa (raM6yprcK:ee npaeHJia) MMK yqpeLtHJI Pa6oqyro rpynny no 
o6meH asap:e:e c ue.111,10 H3y'leHHR eonpoca 11 06 o6me:a aeap:eH s cseTe raM6yprcK:0:x 
npasWI". Bnoc.11e,acTBHH Kpyr ee,aeHHH 9TOH Pa6otJeH rpynnM 6an pacmHpeH, :e oHa 
3aHx.11ac1, H3y'leHHeM sonpoca 06 o6mei aeapHH 6e3 KaKHx-.11:e60 orpaHH'I8HHH. 
B OKTH6pe 1982 ro.aa Pa6otJaH rpynna IlOLtI"OTOBHJia LtOKJiaLt, e KOTOpOM 
paccMaTpHBaJiaCI, npHHRTaR npaKTHKa, ee HeLtOCTaTKH H CBR3aHm.te C HeH npo6.11eM~, a 
Tal:Olte aJII,TepHaTHBHlile eap:eaHT:&t, B TOM 'IHC.118 OTMeHa 9TOH npaKTHKH Hee 3aMeHa 
CHCTeMOH CTpaxosaHHH. Pa6oqaH rpynna npHW.Tia K Bl,IBOey, 'ITO pemHTI, TeeymHe 
npo6.11eMLI, eepOHTHee scero, MOlKHO C noMOWI,10 HOSMX MexaHH3MOB CTpaxoeaHHH, a He 
3a C'leT ,apyrHX B03MOlKHl,IX pe~opM, 6y,a1, TO npHHUHilOB, Ha KOTOP:&IX OCHOB:&tBaeTCR 
IlOJIOlK8HHe 06 o6mei aeapHH, WIH HOpM npaea. B 9TOH CBR3H OHa CO'IJia, 'ITO, 
IlOCKO.TII,JCY B03MOlKHOCTH A,l'IR npoee,aeHHR npaeoBOR pe~OpMW orpaHH'I8H:&t, 9TY TeMy-
6:&t.Tio 6:&t JIY'IWe o6cyLtHTI, KaK T8XHH'IeCKyro H cepBHCHYJO npo6JieMY CTpaxoBWHKaM, ,3. He 
lOpHCTaM. 

9. Mext,zzy-aapo,aHaH KOHB8HUHR o cnacaHHH 1989 ro.aa see.11a B npaKTHKY HOSOe 
IlOHHTHe 11 Cil8UHaJII,HOH KOMileHcau:e:e", KOTOpaR Il0A,l'I8JKHT B:&tnJiaTe cy,aos.11a,aeJI1,ueM 
cnacaTe.rno, ocymecTBHBWeMY onepaUHH no cnaceHJUO cyLtHa, KOTopoe caMo no ce6e HJIH 
rpy3oM Ha csoeM 6opTy co3,aasa.TI0 yrpo3y np:etJHHeHHR ymep6a oKpyxcaiome:a cpe.ae ~ii. 
KoHseHUHH co.aepxtHT npWioxteHne QI, s KOTopoM K reaepaJI1,aoMy ceKpeTap10 
Mexteyaapo.aao:a MopcKOH opraH:e3au:e:e (milO) o6pameaa npoc1,6a npHHHT» HaA,l'Iemam:eH 
MepH K CKopeimeMY eaeceHPJIO nonpasoK s HopK-AHTBepneHCKHe npasHJia 1974 ro.aa AJ'IH 
o6ecnetJeHHH Toro, 'IT06:&t cneu:ea.111,HaH KOMneHcaunx, BHIIJiaq:esaeMaH cor.11acao 
cTaT1,e 14, He noA1IextaJia pacnpe~e.11eHmo no o6wei aeapHH. 0LtHaKo reHepa.TILm.IH 
ceKpeTap1, HMO o6paTHJICH K MMK C npoc~6o:a npHHRTI, Heo6xo,amG,te M8pM A,l'IH BHeCE!HHH 
nonpaeoK e HopK-AHTsepneHCKHe npaeH.1Ia 1974 roAa. 

QI CM. npWio~eHHe 2. 
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10. B 9TOH CBH3H MMK C03AaJI Mem.zxyHapo,llHl,lH nOAKOMHTeT, KOTOpMH nepecMOTpe~ 
npaBano VI HopK-AHTsepneHCKHX npasan, KacaJOmeecH cnacaHHH. 3aTeM npoeKT 
npasana VI 6WI yTBepllt.ZleH Koaq>epeHI.U'lei MMK, cocTOHBmeicH B HIOHe 1990 roaa. 

11. Ilocne Koaq>epeHWIH AccaM6neH MMK nocTaHoBnna nopyqnTa HcnonHHTenaHOMY 
coseTy paccMoTpeTa B03MO~HOCTa 6onee mnpoxoro nepecMoTpa Hopx-AHTBepneHCKHX 
npasan. nocne paccMoTpeHHH npeaeapnTenaHoro aoKnaaa, npeacTaBJieHHoro 
IlpeaceaaTeneM Mem.zxyHapOAHOrO TIOAKOMHTeTa, KOTOpOMY 6WIO nopyqeao BHeCTH 
nonpaBKH B npaBano VI HopK-AHTBepneHCKHX npasnn, HcnonanTenLHMH coBeT MMK 
nocTaHOBHn nopyqHTa Me~apOAHOMY nOAKOMHTeTy H3YQHTL npaBOBMe HOpMM, 
xacaIOmnecH o6mei aeapnn, n HopK-AHTsepneHcKne npaeana n npeacTaBHTL .1II06~e 
peKOMeHaaunn, KOTOpMe OH COQT8T YM9CTHLIMH, OTHOCHTenLHO CTaTyca TaKHX npaBoB~X 
aopM n B03MO~aoi noTpe6HocTn B o6aosneHnn ann nepecMOTpe HopK-AHTBepneHCKHX 
npasan. CeKpeTapnaTy IDHKTAZI 6Wio npeano~eao npnHHTL yqacTne B pa6oTe 
Me~.zxyHapOAHOro IlOAKOMHTeTa, H npeanonaraeTCH, QTO 9TH ase opraHH3aUHH 6y.ayT 
COTPYAHHQaTL apyr c apyroM s JII06oi 6y.zxymei pa6oTe HaA STOH TeMoi. 
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12. Bee noTepPI, noHeceHJU.Ie B xoae KTIH e OTHomeHHH cyaoxoacTea, prima faci,~, 
.nomaTCSI Ha Toro, y KOro OHH nepBOHaqaJILHO B03HHK.nH. HcKJilOqeHHeM PJ3 3TOro 
npHHUPJna srB.nsreTCSI ,llOKTpHHa o6meH asapHH, e COOTBeTCTBPJPJ c KOTOpOH mo6oe 
npe,llHaMepeHHOe H ao6poso.nLHoe nomepTsosaHPJe KTIH mo6ue noHeceHHI>Ie e pa3y-MHbI:~ 
pa3Mepax pacxo.zt1,,1 B ue.nsrx npeaoTspameHHH no.nHoH KTIH 60.nee KpynaoH noTepH 
B03MeWa.JOTCH 3a cqeT B3HOCa no o6mee: asapHH PJ noKp:&IBa.JOTCK nponopuHOHaJILHO 
s.naae.nLUaMH cyaHa, ~paxTa H rpy3a TaKHM o6pa30M, qT06:&1 noTepH Mor.nH 6:&IT» 
pacnpeae.neHI>I s paBHOH cTeneHH Me:xc.z:or eceMH 11. 

13. 3Ta apeBHKH HopMa MopcKoro npasa 6:r.tJia H3BeCTHa ewe poaocuaM, q»H rrpas1'1Jla 
B 3TOH 06.naCTPJ BOmnH B pHMCKOe rpamaaHCKOe npaso PJ 6:r.tJIPJ PJCKOpnopHposaHLI B 

naHaeKT HMnepaTopa IDcTPJHHaHa, r.nacPJBWHH c.neayiomee: 

"PoaoCCKHH 3aKOH r.naCHT, 'ITO, ec.nH TOBap B:&16pac:&1saeTCK 3a 6opT WIK 
06.ner'leHPJsr cyaHa, see y-qacTBYJOT s B03MemeHPJPJ mepTB:&I, KoTopasr 6:r.tJia 
npHHeceHa Ha 6.naro scex" _a;. 

14. 3TO npHHUHn, no.ny'IPJBWHH pa3BHTHe B pHMCKOM rrpase, CTaJI 'laCTL~ MHOrHx 
cPJcTeM MopcKoro npaea s cpeaHHe seKa .2_/. OH no.ny'IKTI aa.noaeimee 
pacnpocTpaHeHPie H 6:r.tJI 3aKpeII.1IeH B 60.nLWHHCTBe esponee:CKPJX KO,lleKCOB 
MopeIIJiaBaHPJH, a TaKEe Hame.n csoe oTpaEeHPie B aar.nPJHCKOM o6meM rrpase. 

15. XOTK B 3TOH CTaT»e poaoccKOro 3aKOHa rosopHTCH .nPJWL O s1,16pac:&IBaHPJH rpy3a, 
npPJHUHn, CO,llepmaIQHHCH s HeH, 6:r.LJI CO'ITeH ,llOCTaTO'IHO me:pOKHM a_ng npHMeHeHHR F:o 
aceM c.ny-qai:rM ao6poso.nLHOro nomepTsosaHHH HJIH pacxoaos Ha 6.naro scex. 

B. HopK-AHTsepneHCKHe npasHJia 

16. XoTsr npHHUHn o6mei aeapPIH, po,llHBWPJHCsr aa Poaoce, 6:r.LJI npHHSIT so scex 
MOpCKPJX aepmasax PJ HaXO,llHJI csoe OTpaJKeHHe B pemeHHHX PIX cyaos, TeM He MeHeE• 
npH ero npHMeHeHPJPJ pa3H:&Ie CTpaH:&I npPiaepEPIBaJIPJCL pa3H:&IX npaBKTI lQ/. HHl>IMH 

c.noaaMH, pa3m.te CTpam.t no-pa3H0My TO.llKOBaJIPJ y6:&ITKH rrpH o6mee: asapHH, MeTO,ll PIX 

HC'IHC.neHHH H.nPJ B3HOC no o6meH asapHH, qTo CKTILHO CKa3:&IBa.nOCL Ha CTOpoaax, 
y-qacTBOBaBmPJX 1B MOpCKOH Topros.ne. 

11 CM, Fletcher v Alexander (1863) L.R.3C, p. 375-381. 

_a; IlaHaeKT XIV.2.1 • 

.2_/ CM, Rules (or Judgements) of Oleron, Arts· 8-9-35 and the Laws of 
Wisbuy, Arts 20-21: Black Book of Admiralty, Sir Trevor Twiss (1876), 
vol. IV, p. 271. Hff4,opMaumo o apyrHX cTapoesponencKPJX CPJCTeMax MopcKoro npasa 
cM. Lowndes (R), The Law of General Ayerage (1873), 1st edition, Appendix A, 
p. 301. 

.l.Q_/ CM. Fletcher v Alexander (1868) L.R.3C, p. 375-381. 
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17. BJ.1./IH npe.anpHHHTJ,[ nom.i:TKH o6ecneqHT& 8aHHOo6pa3H8 Ha Mexc.zzy-HapO.ZIHOM ypoBHe 
nyTeM ycTaHoeneHHR onpe,aeneHHI.tX Me>K.zzy-Hapo.QH1,Ix npaeR.11 a 3TOH o6nacTH. Ilepe1,1i 
mar a 3TOM HanpaeneHHH 6Hn c.aenaH a 1860 ro.zzy- nOA 3rHAOH HaUHOHaJI&HOH 
accouHaUHH co.aeHCTBHH o6~eCTBeHHHM HayxaM: 6Wia npoeeAeHa cepHH Mexc.zzy-HapOAHHX 
KOH~epeHUHH, nepeaR H3 KOTOpldX COCTORnac» a rna3ro a ceHTK6pe 1860 rOAa 111. 

18. yqacTHHKH KOH~epeHUHH a rna3ro cornacoea.nH pKll pe3oJDOUHH c uen»~ 
o6ecneqHT& e.ZIHH006pa3HyIO KOAH~HKaIUUO nonOE8HHK 06 o6~ei aeapHH .z:t,/Iff BKJDOqeHHff B 
3aKOHOllaTen»CTBO ecex MOpCKHX .aepmae. Il03AHee, MH paccMOTpeHHH Ha TpeTLeM 
Mem.zzy-Hapo.aHOM KOHrpecce no o6~ei aeapHH, KoTopMi coCTOKnCK a HopKe B 
1864 ro.zzy-, 6J.L/I pa3pa6oTaH npoeKT "6HnnK". Ha KOHrpecce 6J.L/IO lIOCTHrH)'TO 
cornacHe no OlIHHHaAuaTH npaBHnaM, no.nyqHBWHM Ha3BaHHe "HopKCKHX npaeHn"-
3aKOHOAaTen»HHM opraHaM COOTBeTCTB~WHX CTpaH 6Hno peKOMeHAOBaHO 
Ta~e pacCMOTpeT» B03MO>KHOCT& HX BKJIIOqeHHff B CBOH HaUHOHaJI»HMe JaKOHl.t; 
AO npHHKTHff >Ke TaKoro 3aKOHOAaTen»CTBa npe411aranoc» BKJDOqHT» nono>KeHHK, 
COA8p>Ka~He 3TH npaeR.lla, B qapTepld H KOHOCaM8HTld. 

19. Ha Ko~epeHUHH, cocTOHBmeicK a 1877 ro.zzy- a AHTBepneae, B HopxcxHe rrpaeHna 
6HnH BHeCeHl.t rronpaBKH, H B HHX 6WIO BKJDOqeHO .ZIBeHaAUaToe npaBH.110. C 3TOrO 
epeMeHH OHH cTa.nH aa31,1eaT»CR "HopKCKHMH H AHTeepneHCKHMH npaBR.llaMH" 121. 3TH 
npaBHna 6ldnH BKJIIOqeHJ,I B 6on»moe qHcno qapTepoe, KOHOCaMeHTOB H MOpCKHX 
crpaxOBldX nonHCOB H Ha!!IJIH mHpOKOe npHMeHeHHe. B KOHue KOHUOB OT H,ZieH HX 
3aKpeII.718HHK B HaUHOHaJI»HldX JaKOHax OTKa3aJIHC». 

20. 3TH npaeHna, HCnon»JOBaemHeCH ~e B TeqeHHe H8CKOR»KHX neT, 6WIH BHOB» 
H3M8HeHld H pacmHpeHl.t Ha KOH~epeHUHH AccouHaUHH COA8HCTBHK pe~OpMe H 
KO,ZIH~HK8UHH npaea HaUHH, KOTOpaH COCTOHnac» a nHaepnyne a 1890 ro.zzy-. 
IlepecMOTpeHHl.te npaBHna, qHcno KOTOpldX 6ldnO yeenHqeao AO 18, no.nyqHnH Ha3BaHHe 
"HopK-AHTBepneacKHX npaBHn 1890 ro.lla". 

21. B ceeTe MeHRBm111xcH ycnoeHH a Toproene IlpaBHna 1890 ro,lla OKa3anHC» 
He,llOCTaToqHo 3~eKTHBHHMH. OHH "HHKOHM o6pa30M He OxBaTldBaJIH ecero KOMII.lleKca 
eonpocoe, e1,131,1eaemHx paJHornacHK. OHH npe.acTaBnKnH co6oi nonpocTy Ha6op 
npaBR.11, KaCaIO~HXCff HeKOTOpldX KOHKpeTHMX MOMeHTOB - MOMeHTOB, no KOTOpldM npaeo 
HRH npaKTHKa, KaK H3B8CTHO, paCXO,ZIHnHC» B TO epeMR, KOrlla npOBOlIR.IIHC» nepe1,1e 
Ko~epeHUHH no 3TOH TeMe; a ceere AaJI»Henmero om.iTa, aaKaIIJIHBaeMoro npH Hx 
Hcnon&30BaHHH, R.IIH 3BOJDOUHH KOMMepqeCKHX norpe6HOCT8H Ha nocne~mHx 
KOH~epeHUHKX B HHX BKJDOqaJIHC» HOBlde npaeH.Tia H.1IH BHOCHnHC& H3M8H8HHK. B HX 
ocaoee ae nema.no HHKaKoro norHqecKH o6ocaoeaHHoro H.TIH nocneAoBaTen»aoro 
npnaunna" UI. B 3TOH CBRJH no HHHUHaTHBe OAHOro aHrnHHCKoro cyA»H (l!ay.aonna) 

ill CM. Lowndes & Rudolf, The Law of General Average & The York-Antwerp 
~ (London, Sweet & Maxwell) 1990, 11th edition, para 00.64. 

121 Cne.zzy-er OTMeTHT», OAHaKo, qTo npoTHB npHHKTHK HopKCKHX npaBHn a 
xaqecTBe OCHOSZ.Z P.IIJI o6Cy:lKA8HH5l pe3KO :m.ICTYIIHJIO 06'1,eAHffeHHe "Jlno~a", KOTopoe 
yTeep>K.llaJIO, qTo ".nyqme ecero e~oo6pa3ae Mo:acao o6ecne'IHT» nyTeM ynpa3lIHeHHR 
nono>1<eHHR 06 o6~ea aeapH11". CM. Lowndes & Rudolf, op, cit., para 00.75. 

ill Lowndes & Rudolf, op, cit., para 00.81 
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Haqa.nH npe,o;npHHHMaTI,CSI'. HOBWe YCHJIHH no no,o;roTOBKe AlIH npHHSl'.THSI'. Ha 
Me,ic.zzy-Hapo~oM ypoaae nonaoro KOAeKca npaaHJI o6mem aaapzH. Pa6oTa 3Ta 6:bl.JI~ 
npepaaaa nepaoe: MHpoaoe: aoe:aom, a Kor,o;a oaa ao306aoaHJiac1,, oKa3a.nocz,, qTo 
3HTY3Ha3M no noaoey pa3pa6oTKH MeEeyHapo,o;aoro Ko,o;eKca npaa:e.,i o6mee: aaapMH Yl!Ce 
HCCHK. TeM He MeHee OCTa.JIOCI, EeJlaHHe nepeCMOTpeTI, npaBHJia 1890 roAa H 
BKJllOqHT& B HHX H3JlOEeHHe o6max npHHUHilOB. 

22. B 1924 roey Koa~epeHUHH AccouaauHH MeEeyHapoAHoro npasa (KoTopas 6YJ.1a 
H3BeCTHa paHee KaK AccouHaUHH co,o;eHCTBHH pe~opMe H KO~HKauHH npaaa HauHi~), 
COCTOHBmaHCH B CTOKrOJl&Me, nepecMOTpena IlpaBHJia 1890 roAa, a TaKEe npHHSl'.~~a 
o6IeyIO neKJiapaumo npHHUHnoa o6mem aaapHH, KOTopwe AOJDKHI,1 6wnH npHMeHHT&csi: B 

cnyqasx, He oxaaqeHHLIX npoffYMeposaHH&IMH uMq>posJ.IMH npaBHJiaMH. 3TH npamm:mJ 
6LI.JIH ycTaHOBJleH!,I a ceMH JlHTepH!,IX npasHJiax (npaBHJia A-G). IIpHHUHITW H KOHKpHTHlale 
npaBHJia "6LI.JIH, TaKHM o6pa30M, npHHHTW napanneJII,HO ,o;pyr ,o;pyry 6e3 KaKOH-JlH6o 
pea.n&HOH norHqecKOH CBH3H. HecMoTpH Ha TO, qTo IIpaaHJia B Kpyrax cTpaxoemaKoB 
'B o6meM H uenoM BCTpeTHJIH o,o;o6peHHe', 6wno HCHO, qTo OHH nopOE,Zl;aIOT orpoM1me 
npo6JieMW c TOJIKOBaHHeM" 14/. TaKoro poAa npo6neMa B03HHKJia e ,o;eJie Bnacco1!Zl!Q_Q 
npoTHB BpHTHm 3HLI ~opeaH Mapm1 14Hll!YPaac Kor-maaa (~) 1.5.1. IIpa paccMoTpeHHH 
3Toro ,o;ena aarnHHCKHH cy,o;1,s nocTaHOBHJI, qTO JlHTepHlaie npaaHJia npe,o;cTaBJISl'.IDT 
co6oi o6mHe rrpaBHJia, a UMqlpOBWe rrpaBHJia ,ZJ;OJIEHW npHMeHHTI,CSI'. K KOHKpeTH&IM 
AeJlaM. Cne,o;oBaTeJl&HO, ,o;eno no o6mei aaapHH He MOrJIO 6NTI, OTKPWTO Ha OCHOBaHHH 
KOHKpeTm.IX npaaHJI, eCJlH OHO He OXBaTWBaJ.IOC& TaKEe TIOJlOEeHHSl'.MH o6max npaerur. 
3TO TOJlKOBaHHe 51:BHO npOTHBOpeqHJIO HaMepeHR!O COCTaBHTeJleH IIpaBHJI 1924 ro,aa .. B 
3TOH CBH3H B npOTHBOBec pemeHHID cy,o;a 6NJIO COCTaBJieHo cornameHHe, nonyqHBWE!e 
Ha3BaHHe "CornameHHH MaKHC". 

23. IIpaBHJia 1924 ro,o;a He nonyqHJIH no,o;,o;ep~KH H o,o;o6peHHH co CTOpOH!,1 
Coe,o;HHeHm.IX WTaTOB, e qaCTHOCTH, nOTOMY, qTo onpe,o;eneHHe aKTa o6mee: aeapHn e 
IlpaBWie A orpaHHqHBaJIO o6IUyIO aaapHID TIOEepTBOBaHHHMH HJIH pacxo,o;aMH a uensx 
o6mero cnaceHHSI'. H He oxaaTWBaJIO paCXOAOB B uensi:x "npOAOJIEeHHSI'. pee:ca", qTO 
npeeycMaTpaaa.noc1, nono~eHHeM 06 o6mem aaapHH no npaay Coe,o;e:HeHHlaix filTaTOB ].6/. 

B 3TOH CBSl'.3H MHOrHe oroaopKH 06 o6mem aaapHH npHMO npeeycMaTpHBa.JIH TOJl&KO 
qacTHqHoe HHKopnope:poBaHHe IIpaBHJI - C H3~Sl'.THeM Bee JlHTepawx npaBHn, 3a 
acKJIIOqeaueM npaBWia F, Kacaiomerocsi: 3aMemazomux pacxo,o;oa lil. 

14/ K.s. Selmer, The Survival of General Average - A Necessity or an 
Anachronism? (Oslo University Press) 1958, p. 56. 

l.5_/ (1929) 1 K.B. 187, (1928) 31 Ll.L. Rep. 313 • 

.1 .. 6/ CM. F.L. Parks, The Law and Practice of Marine Insurance and Ave~ 
(Stevens & Sons, London) 1988, Vol. 1, p. 493, note 40. 

li/ Hanpm,,:ep, nyHKT 19 B qapTepe H1,10-HopKCKOH 6npEH cen1,c1toxo3se:cTBe•HHJ,IX 
Toeapoe (pe,o;aKUHSI'. 1946 ro,o;a) rnacHT: "••• o6mas aeapHH pacnpe,o;ensi:eTcsi:, 
paccqHTNBaeTCSI'. H B03MemaeTCSI'. B COOTBeTCTBHH C npaBHJiaMH 1-15 ( BKJIIO'IHTeJl:&HC•), 
17-22 (BKJJIOQHTe~&Ho) e: IIpaBHJIOM F HopK-AHTBepneHCKHx npaBWI 1924 ro,o;a, 
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24. IlpH nepecMoTpe IlpaBHJI s 1950 rop;y, KOTopoe 61,L/lo npoBeAeHo Memp;yHapoam.JM 
MOpCKHM KOMHTeTOM (MMK), B HHX Ha OCHOBe BBeAeHH51 "CorJiameHH51 MaKHC" 61:d.JIO 
BKJDO'leHO HOBOe "IlpaBHJIO TOJIKOBaHH51". OHO HMeJIO CJie,z:zyt0111ee COAepmaHHe: 

"PacnpeAeJieHHe 06111ea asap:w:w .z:tOJDKHO npOH3BO.z:tHTloC51 no cJie.z:tY10111PIM 
JlHTepHI.IM H uPJ4,po:m.1M npaBHJiaM, C HCKJIIO'leHHeM npHMeHeHH51 BC51KOro 3aKOHa WIH 
npaKTHKH, KOTOpMe npoTHBOpeqaT HM. 3a HCKJIIOqeHHeM npe.ayCMOTpeHHOro 
uPJ4,pOB:&IM:H npaBHJiaMH, 06111a51 aeapH51 AOJDKHa pacnpeAeJI51TloC51 B COOTBeTCTBHH C 
JlHTepHi.IM:H npaBHJiaMH". 

25. Ha KOH~epeHuPm, npoBeAeHHOH s raM6ypre s 1974 ro.ay, MMK BHec e IlpaeWia 
1950 roAa AOTIOJIHHTeJI1oHMe nonpaBKH, CaMM:a nocne.z:tHHH nepecMOTp 6:blJI npoeeaeH MMK 
B HIOHe 1990 ro.aa Ha KO~epeHUHH, COCT051BmeHC51 B IlapmKe, rAe 6:wxH BHecem,r 
nonpaBKH B Ilpae:wia VI. 3TO 6MJIO C.z:teJiaHo no npoc1o6e :HMO, c TeM 'IT06H npHBeCTH 
ero e cooTBeTCTBHe c Memp;yHapoAHOH KOHBeHUHeH o cnacaHHH 1989 roAa, Hos~~ 
TeKCT Ha3HBaeTC51 Tenep1, HopK-AHTBepneHCKHMH npaBHJiaMH 1974 ro.aa c nonpaBKaMH 
1990 ro.aa .l.8_/. 

26. TaKHM o6pa30M, HopK-AHTeepneHCKHe npaBHJia-coAepmaT O.z:tHO IlpaBHJIO 
TOJIKOBaHH51, ceM1, JlHTepHMX npaBHJI, KaCaIOWHXC51 npHHUHITOB (A-G), H 22 UH~pos~x 
npaBHJia (I-XXII). KaK npaBHJIO, OHH BKJIIO'laJOTC51 B KOHOCaMeHTH, qapTepH H ITOJIHCH 
MopcKoro CTpaxoBaHH51. B 60Jil,WHHCTBe CTpaH IlpaBHJia CaMH no ce6e He HMeroT 
ropHAHqeCKOH CH.Tll,I H o6peTaJOT ee TOJlloKO no .aoroeopy 1...2.1. CTOpOHM MOryT 
aoroBopHTloC51 0 TOM, 'qTO pacnpeAeJieHHe o6mea aeapHH AOJimHO npOH3B0,llHTloCH B 

cooTBeTCTBHH c HopK-AHTeepneHCKHMH npaBHJiaMH, OHH MoryT TaKme npHHRTlo HX, 
BHeC51 B HHX H3MeHeHH51 Ha OCHOBe 51BHO BHpameHHOro WIH MOJl'qaJIHBoro corJiaCHH _£QI • 

.l.8_/ Bonee no.apo6Hy.!O H~OpMaumo 06 HCTOpHH H pa3pa60TKe IlpaBHJI 
CM. Lowndes & Rudolf, op. cit., paras 00.63-00.106 . 

.l.9_/ HopK-AHTBepneHCKHe npaeHJia 6KTIH HHKOpnop:wpoeaHM B HaUHOHaJiloHoe 
3aKOHO,llaTeJI1,CTBO B HeKOTOpl,[X CTpaHax. HanpHMep, npHH51TO C'qHTaTa, qTO OHH 
51BJIHIDTC51 'laCTloro CKaH.zu,IHaBCKPIX KO.z:teKCOB MOpen.naBaHHH. CM. P. Johnson, Jr, 
A Comparison of General Average Law and the Status of Average Adjusters in 
Sweden and the United States, Journal of Maritime Law and Commerce, Vol. 12, 
No 3, April 1981, p. 365, 

NI CM. Goulandris Brothers v Goldman (1958) lQ.B.77, pp. 90-91. 
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27. B 1801 ro,zzy npu paccMOTpeHPiu aeJia BnpKJin npoTHB Ilpecr:penBa 21/ oaHH :03 
BHAHHX aHI"JiuncKux cyAen aaJI cJie,eyiowee onpeaeJieHHe o6wen aBapuu iii: 

"Bee noTepH, KOTOpRe B03HHKaIOT B pe3yJI1>TaTe -qpe3BR'laHHWX 
nomepTBOBaHHH HJIH pa·cxoaoB pa.ll:H coxpaHeHPIH cyaHa H rpy3a, C'tlHT8lOTCH o6men 
aBapuen H AOJDKHH B03MemaTl>CSI nponopuHOHaJil>HO BCeMH 3aHHTepecoBaHHbIMH 
CTOpOHaMH". 

28. 3To onpeaeJieHHe npHHllMaJIOCl> npH paCCMOTpeHHH nOCJI8.D;ylOIIIHX aeJI _ll/. 
IlpHHUHm.t, 3aJIOll!:eHHRe npH paCCMOTpeHHH 3THX AeJI, 6RJIH 3aTeM KOAHq)HUHPOBaHE,I B 
3aKOHe o MOpCKOM CTpaxOBaHHH CoeaHHeHHOI"O KopoJieBCTBa 1906 roaa, B pa3aene 66 
KOTOpOI"O CO_ztepll!:aJIHCl> CJI8.QYI0111He onpe.zteJieHHSI "noTepH no o6mei aBapHH" H "aKTa 
o6wen aeapn:e": 

"1) IloTepen no o6mei aBap:e:e C'tlHTaeTCH noTepH, Bl>I3BaHHaH aKTOM o6mei 
aBapHH HJIH SIBJISIJOWaRCR ero npRME.IM CJie,ztCTBHeM. 0Ha BKJIJO'laeT B ce6H pac:KO,lll,I 
no 06IJleH aeapHH, paBHO KaK H TTOll!:epTBOBaHHH no o6meH aeapHH. 

2) 06men asapuen npH3HaeTcH TaKOH aKT, KOr.zta np:e B03HHKHoseauu 
onacHOCTH npOH3B0,ztRTCH _zto6posoJI1>HO H pa3yMHO qpe3Sl,lqa:fume nomepTBOBaH:~H 
WIH pacxo,lll,I s ueJIHX coxpaHeHHH HM)"DleCTBa, oKa3aBmerocH e onacHOCTH B 
o6meM npe.ztnpHHTHH". 

29. Onpe_zteneHHe, co_ztepmaweecH B IlpaBHJie A HopK-AHTBepneHCKHX npaBHJI 
1974 I"O.zta, no cyweCTBY He OTJIH'laeTCH OT onpeaeJieHHff, aaHHOI"O B 3aKOHe o 
MOpCKOM CTpaxoBaHHH C08,llHHeHHOI"O KopoJieBCTBa. OHO I"JiaCHT: 

"06wen aBapnei npH3HaeTCH TaKOH aKT, Koraa H TOJII,KO KOI".zta 6RJIH 
npo:e3Be.ztem.t aaMepeHHo H pa3yMHO qpe3mt'laHHI,le nomepTBOBaHHH HJIH pacxo,z:g~ B 
ueJIHX o6mero cnaceHHH .ztJiff npe.ztoxpa.HeHHH OT onacHoCTH HMYW8CTBa, 
yqacTByJOIJleI"O B o6meM MOpCKOM npeanpHHTHH". 

30. EcJIH aHrJIHHCKOe npaBo H HopK-AHTBepneHCKHe npaBHJia (IlpaeHJio A) 
orpaHH'lHBaJOT 06Dzy10 aeapHJO nomepTBOBaHPIRMH H pacxo.ztaMH a ueJIHX o6wero cnaceHHH, 
TO cy,ll&I Coe,llHHeHHHX filTaTOB npHHSIJIH TaKll!:e T80pHlO "o6DleI"O 6Jiara" H cnaceHHH 
MOPCKOI"O npeanpHHTHH. TaKHM o6pa30M, pacxO,lll,I, noHeCeHHide yme noc.11e 

Ill (1801) 1 East 220, per Lawrence, J, at p. 228. 

ll/ HmpopMaUHJO o npoucxo:a<aeHPIH H HCTOpHH cJiosa "aeap:eH" ("average") 
cM. Lowndes & Rudolf, op, cit., para 00.12; Machlachlan, The Law of Merchsmt 
Shipping (1923), 6th edition, p. 561. 

ll/ CM. Covington v Roberts (1806) 2B. & P.N.R., 378, .i.I..o!2 v Langton 
(1856) 6 E. & B., 779-790, Svendsen v Wallace (1884) 13 Q.B.D., 69-73. 
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o6ecrreqeHHJI 6e30II8CHOCTH Ha 6naro cy.llHa WIH rpy3a, C TeM QT06M C03AaTo 
B03MOJKHOCTH AJI.11 3aBepmeHHJI peica (aarrpHMep, speMeHHlolH peMOHT B nopTy-y6eEHme), 
rro~eEaT B03MemeHmo no o6men asapHH 24/. 

31. 0AHaKO cneeyeT OTM8THTo, tJTO TepMHH "06ma.11 asap:e.11" yrroTpe6n.11eTCJI .ll)IH 

o6o3HaqeH:e.11 i) aKTa o6mei asap:e:e, KOTopwi rrpeACTasn.11eT co6oi HaMepeHHl,Ie 
A06posonom.Ie rromepTBOBaa:e.11 WIH pacxoAH B uen.11x crraceH:e.11 cy.llHa, rpy3a w:tH 

~paxTa OT o6mei orraCHOCTH; ii) IIOT8po IIO o6meH asapHH, KOTopwe B03HHKaIOT B 
pe3ynoTaTe aKTa o6mei aeapHH; H iii) B3HOCOB IIO o6meH asapHH, KOTOp~e 
npeAcTaBJI.11IDT co6oi pacrrpeAenea:ee rroTepo MeEey 3a:eaTepecoaaHHml!H cTopoaa.MH. 

B. 06111He npmwmD,1 o6mei asap:e:e 

32 • .ll.n.11 Toro tJT06M nomepTBOBaHHJI WIH paCXOAl,l IIOAneJKMH B03MemeHmo IIO o6mei 
asapHH, AOnEHl,I 6MTo co6JIIOA8HM cneeyIDmHe ycnOBHJI: 

1. no~epTeosa1m.11 wiu pacxo.aw AOJPICP 6HTe t1pe3BMt1amD,,JMB 

33. t{To6M rroAneJKaTo B03MemeHmo no o6men aaap:e:e,. o6meaaap:euHMe ttO}KepTBOBaHm1 
HJIH pacxo,ll!,I AOnEHl.t HOCHTo qpe3awqaHH1JH xapaKTep. HH&IMH cnosaMH, ecn:e OHM 
B03HHK8JOT rrpH rrpHHJITHH o6MtJKMX Mep BO HCttOnHeHHe rrepeB03tJHKOM 06.113aTenoCTB no 
AOrOBopy nepeB03KH, Tpe6oBaHHe O B03MemeHHH y6MTKOB no o6mei asapHH IIOAaBaToCJI 
He MO}KeT --'--5_/. 

34. IlpasH.110 A HopK-AHTaepneHCKHX npaBH.11 KaTeropHt1eCKH orpaHHtJHBaeT c~epy 
npHMeHeHH.11 nono}KeHH.11 06 aKTe o6mei aaapHH JII06MMH t1pe3ai.rtJaHHWMH nozepTBOBaHHJIMH 
WIH pacXOAaMH, npOH3BeAeHHMMH B uen.11x o6mero crraceHHJI. IlpaBHJIO VII 
npeAcTasn.11eT co6oi KnaccHt1ecKHH npHMep rroepe}l{AeHH.11, npHt1HHeHHoro MamHHa.M H 
KOTnaM CYAHa, HaXOAJlllleroc.11 Ha Menn, B orraCHOM rrono}KeHHH, rrpH YCHJIHH CHJITo ero 
C Men:e. TaKOe nospe}KAeHHe B03MemaeTCJI no o6meH asapHH, ecnH AOKa3aHO, tJTO 3TO 
nospe>K.QeHHe 6Mno pe3yn»TaTOM A8HCTBHTen»HOro HaMepeHHJI CHJITo CYAHO C MenH paAH 
o6mero cnaceHHJI C pHCKOM npHtJHHeHHJI nOA06Horo nospeEA8HHJI. C APYrOH CTOpOKM, 
ecnH cy.llHO HaxOAHTCJI Ha JIJiasy, HHKaKa.11 IIOTep.11 HnH ymep6, rrpHtJHH8HHMe 
~opc:epoBaHHOH pa6oTOH MamHH H KOTnOB, HH B KOeM cnyqae He AOnEHM B03MemaToCJI 
no o6mei asap:eH lll. 

24/ CM. A Parks, The Law and Practice of Marine Insurance and Average, 
op. cit., pp 485-493. 

~I CM. Arnould, Law of Marine Insurance and Average (Stevens & Sons, 
London), sixteenth edition, 1981, paras 920-921; Parks, The Law and Practice 
of Marine Insurance and Average. op, cit., pp. 493-496. CM. raJ01Ce Robinson v 
~ (1876) 2Q.B.D.295; Wilson v Bank of Victoria (1867) L.R.2Q.B.203, 
Harrison v Bank of Australia (1872) L.R.77Ex.39. 

ll/ TonKoBaHue npaauna VII cM. Lowndes & Rudolf, op, cit., 
paras 7.01-7.13. 



2. 

TD/B/C.4/ISL/58 
page 11 

35. qT06N cqHTaToCH aKTOM o6mei aeapHH, IIOEepTBOBaHHR HJIH pacxo,zi;w .llOJDKHl,l 6NTo 
npoH3Be.1J;eHl,l HaMepeHHO H pa3yiviHo s ueJIHx o6mero cnaceHHH H AIIH npe.1J;oxpaHeH:irn OT 
onacHOCTH m,zymecTBa, yqacTBYJOlll8rO B o6meM MOpCKOM npe,llnpHHTHH (IlpaBHJIO A). 
IlpHMepaMH .ll06poBOJioHOro nomepTBOBaHHH, KOTOpoe npOH3BO.llHTCH HaMepeHHO H 
pa3yMHo a ueJIHx o6mero cnaceHHH, HBJIHJOTCH .ll06poaoJioHaR noc~Ka cyitHa Ha M•~.llo a 
uenHx o6mero cnaceHHR H npe.llHaMepeHHOe 3aToIIJieHHe ropHmero CY.llHa npH Tymei~HH 
nomapa H cnaceHHH cy.llHa Hero rpy3a ll/, 

36. ECJIH m-tyllleCTBO yme noTepHHO B pe3yJioTaTe KaKOH-JIH60 aaapHH (HecqacTHOr"O 
cnyqaR), OHO He MOmeT cqHTaToCR nOEepTBOBaHHl,IM, TaK, B COOTBeTCTBHH C 
ITpaaWIOM IV HopK-AHTsepneHCKHX npaaHJI noTepH KIIH y6NTOK, npHqHHeHm.re 
o6py6aHHeM o6JIOMKOB KIIH qacTeH OCHaCTKH cy~a, yme CHeCeHH!,IX paHee KIIH 
~aKTHqecKH noTepHHHl,IX B pe3yJioTaTe HecqacTHOro cnyqag, He IlOA1IemaT BO3MelllHHIDO 
no o6meil asapHH, 

3. O6mee cnaceHHe 

3 7. rro npaBHJ1Y A HopK-AHTsepneHCKHX npaeKII 061I1ee: aaape:ee: npe:3HaeTCH TaKoE~ 
,lleHCTBHe, KOTOpoe npOH3B8.lleHO AIIR npe.llOXpaHeHHR OT onaCHOCTH HHTepecoe BCHX 
CTOpOH, yqacTBYJOlllHX B o6weM MOpCKOM npe.llnpHHTHH, TaKHM o6pa30M, nomepTBOBaHHe 
HJIH pacxo,1:I&I, npoH3Be.lleHHl,le AIIH cnaceHHH qacTH m,zywecTea, yqacTByiomero a 
npe.llnpHHTHH, He .lla?OT npasa Ha ~.llBHmeHHe Tpe6osaHHH O BO3M811l8HHH B nopHDKE! 
o6wee: aaapHH, a OTHOCRTCH Ha cqeT co6CTB8HHHKa KOHKpeTHOrO m,zymecTBa, 
cnaceHHOro B pe3yJioTaTe TaKoro no~epTBOBaHHH RJIH paCXO.llOB 1]_/, 

38. XoTH a IIpaaK1Ie A npHHHT aHrJIHHCKHH nO.llXO.ll, cornacHo KOTOPOMY aKT o6mee: 
asapHH orpaHHqHsaeTCH cnyqaHMH o6mero cnaceHHH, H, B OTJIHqHe OT npasa 
Coe,llHHeHHLIX illTaTOB, He pacnpocTpaHHeTCH Ha .ll8HCTBHH pa.llH o6mero 6nara H 
6e3onacHoro npO.llOJDKeHHH penca, TeM He MeHee s HeKoTop~ UHq>pOBNx npasH.Tiax 
HopK-AHTsepneHCKHX npaBHJI, TaKHx, KaK npaeHJia X ( b) H XI ( b) , npeeycMaTpasaeiTCH 
BO3MemeHae IIO 061I1eH asapHH HeKOTopux paCXO.llOB TaKoro xapaKTepa. IlOCKO.IIoKY B 
CHJIY IlpaBHJia TOJIKOBaHHH UH~po~e npaeK/Ia HM8JOT npem-ty1I18CTB8HHYJO CHJIY no 
OTHomeHmo K .TIHTepHl,IM npaaH.JiaM, pacxo.zn,I, noHeceHHLie Ha 061I1ee 6naro ecero 
npe.llnpHHTHH H AIIR 6e3onacHoro npO.llOJDKeHHH peilca, IIOA1IeZaT BO3M811l8H010 B 
cooTBeTcTBHH c HopK-AHTaepneHCKHMH npaBKIIaMH l_2/, TaKHM o6pa30M, pacxo,lll,I, 
BO3Me1I1aeMNe no o6mei aeapHH, He orpaaaqHBaIOTCH pacXO.llaMH, IIOHeCeHHl,IMH JJ,JIH 
o6mero cnaceHHH, a eKJIJOqaIOT e ce6J1 TaIOKe pacxo.zn,I, noHeceHm.re Allfl o6mero 6JJara 
CY.llHa H rpy3a, qT06N CO3.llaTo ycJIOBHH AIIH 3aeepmeHHH penca: TaKHe, KaK 
speMeHHl,IH peMOHT H .llpyrHe pacxo.z:tr,1, noHeceHHl,le e nopTy-y6eZHme. 

211 CM, Austin Friars ss Co v Spillers and Bakers Ltd (1951) 3 K.B.586, 
I&e_ v Grinnell 12 N,Y, Super Ct.4OO (N.Y., 1856). 

1].I CM. Lowndes & Rudolf, op. cit., para A.1O5, Arnould, op, cit., 
para 918. 

2...2_1 CM. A. Park, The Law and Practice of Marine Insurance and Averag~, 
op. cit., at p. 499; Leslie J. Buglass, General Average and The York-Antwerp 
Rules 1274, American Law and Practice, Cornell Maritime Press, Cambridge, 
Maryland, 1974, pp. 13-14. 
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4. Ilpe~oxpaHeHHe OT onaCHOCTH 

39. no Ilpas.wzy A HopK-AHTsepneHCKHx npasR1I Tpe6yeTcH Ta10Ke, qTo6~ 
no~epTBOBaHae R1IH pacxo,a&1, KOTOp~e MoryT 6~T:r. npH3HaHl,I o6mei aeapaei, 61,!JlH 
npOH3B8A8H1,1 MH npeaoxpaH8HHH OT onacHOCTH HMYmecTBa, }"laCTByiomero B o6meM 
MOpCKOM npeanpHHTHH. Ilpe STOM onaCHOCTI, Heo6H3aTenoHO AOJDKHa 6~TI, H8H36e~HOH, 
Ho oHa "AOJDKHa 6~T:r. pe~:r.HoH, a He YM03pHTen:r.HOH... [H) oHa aoJDKHa 61,1T1, 
cymecTBeHHoH, a He nerKoH R1IH HHqTO~HOH. Kopoqe rosopH, sTo AOJDKHa 6~TI, 
pe~bHaH onaCHOCTI," .3..Q/ • 

.lQ./ CornacHo Roche J., Vlassopoulos v. British and Foreign Marine 
Insurance co Ltd (The Makis) (1929) lK.B. 1s1-200. 
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40. IloTepH no o6mei aeapHH B03HHKaIOT: 
qacTDro cy,i:Uia B uenRx o6mero cnaceHHR; 

a) 
b) 

npH noJKepTBOBaHHH rpy30M =n 
np:w HeceHHH pacxo.zi;oe c TOH JKe :~enDIO. 

A. IlOEepTBOBaHHe no o6mei aBapHH 

1. 

41. K.naCCHQ8CKHM npHMepOM o6measapHHHOrO noJKepTBOBaHHl'I rpy30M l'IBnReTCH 
Bhl6pac:wBaHHe rpy3a 3a 6opT. ~6pachlBaHHe rpy3a onpe.zi;enReTcH no po.zi;occKoMy 
npaey KaK B!,I6pac:wsaHHe 3a 6opT rpy3a e uenRx o6nerqeHHH cy.zi;Ha ill, n ecnn OHO 
npOH3B0,llHTCl'I HaMepeHHO H B uenRx npe.z:xoxpaHeHHl'I .z:xpyrnx HHTepecoB OT pean:&HOH 
onacHoCTH, TO OHO .zi;aeT npaeo Ha no.zi;aqy Tpe6oeaHHR o pacnpe.zi;eneHHH e nopH.z:tJ{e 
o6mei aeapim. 

42. HcKJIIOqeHHeM H3 ~Toro npae=a RBnReTCJI cny'tlaH BLI6pac:weaHHH 3a 6opT rpy3a, 
pa3MemeHHoro Ha nany6e. 3TO o6~l'ICHl'leTCl'I TeM, 'tlTO OCHOBaHHe ,llnl'I no.zi;aqn 
HCKOBOro 3aRBneHHl'I O B03MemeHHH y6:wTKOB B nopR,llKe o6meH aeapHH B03HHKaeT 
TOnDKO B TOM cnyqae, Kor.zi;a m.t6pac:weaeMl>IH rpy3 HaXO,llHTCl'I B Ha.z:tneJKameM MeCTE!. 
ITOCKOn&KY nany6a, KaK npae=o, He cqnTaeTCl'I Ha.z:tneJKaWHM MeCTOM ,llnl'I yKna.zi;Kll 
rpy3a, e:w6pac:weaHHe 3a 6opT TOBapoe, pa3MemeHHLIX Ha nany6e, He ,z:xaeT nx 
co6CTBeHHHKY npaBa Tpe6oBaT& B03MemeHHl'I B nopR.zi;Ke o6mei asapHH. 0,1:UiaKO 31:0 

HCKJDO'tleHne He pacnpocTpaHReTCR Ha Te cnyqan, KOr.zi;a rpy3 nepeB03HTCH Ha rrany6e 
B COOTBeTCTBHH C npH3HaHHLIM TOproBlilM 06:wqaeM ill, paBHO KaK H Ha Te cnyqa:H, 
KOr.zi;a .zi;pyrHe CTOpOHLI, yqaCTBYJOWHe B npe.zi;npHHTHH, cornac=nc:& C TeM, 't[TO 
s:w6pomeHm.tH rpy3 cne.zi;oeano nepeeo3HTD Ha nany6e _ll/. 

43. Eme O,llHHM npHMepoM o6meaBapHHHoro nomepTBOBaHHl'I rpy30M l'IBnHeTCl'I y6:wTOK, 
npH't[HH8HHLIH npH IlOm.ITKe noTymHT& noJKap Ha 6opTy cy,llHa. Tax, ecnn MSI TymE•HHl'I 
noJKapa B TPIOM cy.zi;Ha HaKaqaeaeTCH eo.zi;a anH ecna cy.zi;Ho 3aTannneaeTCH c ~TOH JKe 
uen&IO, TO y6:wToK, npHqHHeHHLia rpy3y, B03MemaeTCH no o6mei aeapHH ill. 0.zi;HaKo 

ill CM. Dig.lib.14, tit.2,F.l. 

ill B Ilpasane I Hopx-AHTBepneHCKHX npaean npe.zzycMaTpHBaeTcH: 
"B:w6pac:weaHHe 3a 6opT rpy3a He .zi;oJDKHO 6:wT:& B03MemaeMo B nopJ1.zi;Ke o6mei aeapnn 
3a HCKnJOqeHHeM Tex cnyqaeB, KOr.zi;a .zi;aHHLIH rpy3 nepeB03HTCl'I B COOTB8TCTBHH C 
npH3HaHHLIM TOprOBlilM 061i1qaeM", Ymep6, npH'tlHHeHHHH noJKepTBOBaHHeM HnH 
Bcne.zi;cTBHH TaKoro nozepTBOBaHHR, HnH B pe3yn:&TaTe npOHHKHOB8HHl'I BO,ll!,I B TpIOM 
qepe3 OTBepcTae, c.zi;enaHHoe c uen.10 e:w6pac:wBaHaR rpy3a, TaIOKe no.zi;neJKHT 
B03MemeHHIO no o6mei aeap1m B COOTBeTCTBlm C npaBHnOM II. TonKoBaHHe npaenn I 
H II CM. Lowndes & Rudolf, op,cit., paras 1.01-2.10 • 

.ill CM. Strong v ~ (1889) 14 APP.Cas.601-609, The Freda 266F, 551 
(S,D.N.Y.1918). 

ill CM. Whitecross Wire co v savill (1881) 8Q.B.D.653, ~ v Middle. 
Dock Co (1881) 44L.T.426. 
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3a ymep6, npHqHHeHm.m .a&IMOM WIH noBJ,lllleHHOH TeMnepa-rypoi, HHKaKoi KOMneHcauHH 
He BNnnaqHBaeTCH. 3TOT npHHUHn, KOTOpHH npHMeHH8TCH TaJOKe B cnyqae npHqHHeHHR 
ymep6a cy~HY, paccMaTpHaaercH B Ilpasnne III HopK-AHTeepneHCKHX npaenn ~/. 

44. rH6ena WIH noBpeEaeHHe rpy3a, npHqHHeHHOe B xoae ero BHrpy3KH, TaIOKe 
cqHTaeTCH o6meaBapHim.IM nozepTBOBaHHeM rpy3oM B Tex cnyqaHx, Koraa BNrpy3Ka 
rpy3a cqHT88TCH aKTOM o6mei aBapHH .ll_/. 

2. nomepTBOBaHHe cynHoM 

45. IlpHHUHUN, aHanorHqHHe npHMeHReMHM B cnyqae noEepTBOB8HHR rpy3OM, 
npHMeHHDTCR TaIOKe npH nozepTBOBaHHH nro6oi qaCTaro, npHHaAnezamei CY.z:tHY• TaK, 
ecnH qacTa cyaHa, ero npeaMeTos cHa6EeHHH HJIH raKenruica npm1OCHTCH B Eeprsy MR 
npeaoTBpameHHH o6mei onacHOCTH, ro TaKHe zeprBH BO3MemaIOTCR no o6mei asapHH. 
O6NqHHe noTepH, noHeCeHHHe cy~HOM BO HCnOnHeHHe ~orosopa nepeBO3KH, OTHOCRTCR 
Ha cqer cyaosnaaenaua: BO3MemeHHro B nopRAKe o6mei aBapHH noMezaT TORaKo 
noEeprsoBaHHH, npOH3BeaeHHHe s uenHx o6mero cnaceHHH. 

46. TaKHM o6pa30M, y6HTOK, npHqHH8HH!,JH cy~ npH -rymeHHH nomapa Ha 6opTy, 
BO3MemaercH no o6mei aBapHH n1. AHanorHqHHM o6pa3oM, ecnH cyAHO 
npeaHaMepeHHo BN6pacNBaercH Ha 6eper B uenHx o6mero cnaceHHH, BO3HHKaIOmHe or 
3TOro noTepH HJIH y6NTKH BO3MemaIOTCR no o6mei aBapHH _ll./. KpoMe Toro, CYAOBOH 
HHBeHrapa H npeaMeTN cHa6zeHHR, co~eHHHe ~ecro TOil.1IHBa pa.ctH o6mero cnaceHHH 
BO BpeMH onaCHOCTH, BO3MemaIOTCH no o6mei aBapHH, ecnH Ha cy~HO 6Nn B3HT IlORHHH 
3anac TOil.1IHBa B Haqane penca _3_2/. Ilo,IJJieEaT BO3MemeHmo nOEepTSOB8HHH qacTHMH 
CYAHa, TaKHe, KaK o6py6aHHe rpOCOB H HKOpei B IlO:m.lTKe H36ezaTa o6mei 
onaCHOCTH, O~HaKO norepH WIH y6HTOK, npffqHH8HHMe o6py6aHHeM o6nOMKOB HRH 
qacrei CyAHa, YE8 paHee CHeCeHHHX WIH ~aKTffq8CKH norepHHHI,IX B pe3ynaT8Te 
HecqacrHoro cnyqaH, He noAneEaT BO3MemeHmo no o6mei aBapHH .i.Q./ • 

.l.5./ B IlpaBHRe III npeeycMarpHsaeTcR: "Y6NTOK, npH'ttHH8HHMH cy~HY HJIH 
rpy3y H.llH O~HOMY H3 HHX npH rymeHHH nozapa Ha 6op-ry cyAHa BOAOH HnH HHNM 
o6pa30M, BKJIIOqag y6NTOK OT BN6paCHB8HHR Ha 6eper WIH 38TOn.neHHH rOpRmero 
cy~Ha, BO3MemaeTCR no o6mei aBapHH; HCKJIIOqeHHeM H3 3TOro HBnHeTCH ymep6, 
BH3B8HHNH ,llE,IMOM HRH noBwmeHHOH reMnepa-rypou, no KOTOPOMY He nonaraercR 
HHK8KOro BO3MemeHHH 11

, 

.l.6.1 CM. IlpaBHno XII HopK-AHrBepneHCKHX npasHn. 

TII Ilpasano III HopK-AHTsepneHCKHX npas.wr. 

_ll./ IlpaBWIO V HopK-AHrsepneHCKHX npaBWI, 

_3_2/ IlpaBHnO IX HopK-AHrBepneHCKHX npaBHn, 

!QI IlpaBH.110 IV HopK-AHrsepneHCKHX npaBHn, 
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47. Ilo~epTBOB8HHe rpy30M WIH cyaHOM MO~eT TaIOKe npHBeCTH K noTepe ~paxTa. 
ECJIH B COOTBeTCTBHH C qapTepoM WIH KOHOCaMeHTOM ~paxT o~aqHB8eTCH no aocTaBKe 
rpy3a, TO no~epTBOBaHHe rpy30M, KOTopoe npHBOaHT Kero nOJIHOH rH6eJIH HRH 
yTpaTe ero TOBapHoro COCTOHHHH, BM3WBaeT TaIOKe noTepro <t>paxTa. B pe3yJibTaTe 
no~epTB0B8HHH rpy30M noTepH HecyT He TOJibKO rpy30BJiaAeJibll&I, HOH 
CYAOBJiaaeJibil!,I - JIH6o <t>paxTOBaTeJIH, eCJIH cyaao 6:r.uto 3a<t>paXTOB8HO 6e3 3KHna~a, 
HRH ea YCJIOBHHX aHMai3-qapTepa, - nocKOJILKY OHH 3apa60T8.IIH 6M ~paxT nyTeM 
aocTaBKH rpy3a a nopT Ha3aaqeHHH. CneaoaaTeJibHO, no o6mei asapHH B03MemaeTcH 
He TOJILKO yTpaTa rpy3a, HOH Sld3B8HH8H 3THM noTepH <t>paxTa. 

48. ECJIH TOBapw sw6paCWBaIOTCH 38 6opT cyAHa B ueJIHX o6mero cnaceHHH, RJIH eCJIH 
OHH npoaaioTCH B nopTy - y6e~Hme aRH nonyqeHHH cpeACTB Ha noKpHTHe pacxoaos no 
o6mei asapHH, WIH eCJIH OHH YHHqTo~aIOTCH soaoi npH TymeHHH no~apa H s 
pe3yJILTaTe 3Toro B03HHKaeT noTepH ~paxTa, noane~alllero o~aTe 3a HX aocTaBcy, 
TO noTepHHHldH T8KHM o6pa30M <t>paxT HBnHeTCH noTepei no o6mei asapHH H 
B03MemaeTcH B nopHaKe o6mei asapHH ill. 

49. AHanorHqHI,tM o6pa30M, no~epTB0B8HHe cyaHOM MO~eT B HeKOTOpwx cnyqaHx 
BWJIHBaTbCH B no~epTBOB8HHe <t>paxTOM. ECJIH, eanpHMep, CYAHO CaJKaeTCH Ha Me.~b 

WIH rH6HeT B o6CTOHTe.libCTBax, KOTOpwe aaioT npaso Ha noaaqy HCKOBOro 3aHBJieHHH 
B nopHaKe o6mei asapHH, H <t>paxT, KOTopwH 6MJI 6w 3apa60TaH 3THM CYAHOM, B 
pe3y.libTaTe TepHeTCH, TO noTepHHHWH T8KHM o6pa30M <t>paxT paccMaTpHBaeTCH Kal{ 
no~epTBoeaeHe no o6mei aeapHH ill. 

50. Ilo~epTBOBaHHe rpy30M WIH CyAHOM BH3WB8eT noTepro ~paxTa TOJILKO B TOM 
cnyqae, eCJIH <t>paxT 6:r.ut OTHeceH Ha pHCK, T,e. eCJIH OH 3apa6aT1,1B8JICH BO BpeMH 
aKTa o6mei asapHH Hero nonyqeHHe 3aBHCeJio OT 6e3onaceocTH cyAHa H rpy3a. 
TaKHM o6pa3oM, no~epTsosaaHe cyaHOM HJIH ero rpy3oM He 93eaqaeT noTepa <t>paxTa, 
ecJIH, aanpHMep, ~paxT y~aqHaaeTcH 3apaHee, "He3aBHCHMO OT Toro, nora6JIH cyAHO 
HIWIH rpy3 RJIH HeT", 

51. IlpasHJio XV HopK-AHTBepneHCKHX npaBHR oxsaTHBaeT TOJILKO noTepro <t>paxTa 
BcJieacTBHe nospe~aeHHH HRH rH6enH rpy3a. IloTepst <t>paxTa s pe3yJibTaTe 
noape~AeHHst WIH rH6eJIH cyaHa He B03MemaeTCst no Ilpasany xv, XOTH BHCK83NBa.JIOCL 
MH8HHe, qTo OH8 MOrJia 6w B03MelllaTLCst B COOTBeTCTBHH C JIHTepHl,IMH npaBHJiaMH .4.3_/. 

52. CYMMa noTepstHHOro ~paxTa B pe3yJILTaTe no~epTB0B8HHH rpy30M HJI-H CYAHOM, 
nOMe~amaH B03MemeHHID apyrHMH CTOpOHaMH, HHTepecw KOTOpwx 6HJIH cnaceH!d, 
ycTaHaBJIHBaeTCst nyTeM BHqeTa H3 CYMMH noTepstHHOro 6pyTTO-~paxTa Tex pacxO,llOB, 
KOTOpwe 6MJIH 6H npOH3BeaeHH cyaoBJiaAeJILUeM Mst TOf'O, qTo6H 3apa60T8TL 3TOT 
<t>paxT, HO KOTopwe BCJieaCTBHe no~epTBOB8HHst npOH3Beaeew He 6HJIH .i_il. 

411 CM. Pirie v Middle Dock Co (1881) 44L.T.426. 

lil CM. The Columbian Ins Co v ~ (1839) 13 Peters.331. 

ill CM. Lowndes & Rudolf, op, cit., para 15,17. 

ill CM. BTopoi a63au IlpasHJia XV HopK-AHTBepneacKHX npaBHJI, 
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B. Pacxom1 no o6mei asapnH 

53. Jho6we qpe3BJ,1qa.HH1o1e pacxo,lllol, noHeceHHHe c uen»ro H36elKaT» onacHOCTH, 
KOTopaH C03A8eT yrpo3y BCeMy npeAnpHHTHlO, nOA118lK8T B03MeJlleHmo 38 cqeT B3HOCa 
no o6mei aeapHH, npoH3B0AHMOrO ApyrHMH 38HHTepecoBaHHlilMH CTOPOHaMH. Pacxo,zt&I 
no o6mei aeapHH MoryT 6wT» onHCaHH KaK nolKepTsosaHHe ,z:,;eHer so H36eJKaHHe o6mea 
onaCHOCTH (s OTJI~He OT 4>a3aqecKOH ra6enH WIH nospe,ic,zxeHHJI HMyllleCTBa, 
yqacTB~Jllero B npeAnpHRTHH) .i.5.I. 

54. Cne~eT OTM8THT», qTO cyAOBJI~eneu B XOAe HCnOJIHeHHJI ceoero AOrosopa 
nepeB03KH 06Jl3aH HeCTH TaKHe pacxo.aw, KOTOpwe MOryT noTpe6osaT»CH, qTo6N 
n03B0.1IHT» 8My 3aBepmHTa peac. C.11eAOBaTe.1I»HO, npH ycTaHOBJieHHH pa3JIHqHH MelK~ 
T8MH pacxO,D;aMH, KOTOpwe no,llJielKaT B03MemeHmo no o6meH asapHH, H T8MH, KOTOpHe 
o6H3aH HeCTH CYAOBn~eneu BO HCnOJIHeHHe CBOHX AOrosopma o6H38T8.1IoCTB, MoryT 
B03HHKaT» TpyAHOCTH, 

55. THnHqH!,!MH npHMepaMH o6measapHHHHX paCXOAOB JIBJIHroTCH pacXO,D;J,I Ha 
cnacaTeJI»Hlole pa6oTH, H83aBHCHMO OT Toro, npOH3BOAJITCSI OHH no AOrosopy WIH Ha 
HHHX OCHOBaHHHX -4,QI, pacxo.aw B nopTY-y6elKHJlle 411 H 3aM8HHromHe pacxo,D;J,I, T.e. 
pacxo.zt&I, npoH3B8A8HHHe BM8CTO Apyrax pacXOAOB, KOTOpHe 6:&UIH 6H npH3HaHH o6mea 
asapHeH ~I. 

56. B npaBWiax X H XI HopK-AHTBepneHCKHX npaBHJI a KaqecTBe pacXOAOB, 
Il0An8lK8JllHX B03MemeHmo no o6meH asapHH, npHBOASITCH pacxo,D;J,I B nopTy-y6elKHWe, a 
TalOKe pacxom,t Ha 3apa60TH}'l0 nnaTY H AOBO.llaCTBHe 3KHnruKa. B COOTBeTCTBHH C 
IlpaBWIOM X HopK-AHTsepneHCKHX npaBHJI pacxo,D;J,I no 3axo~ s nopT-y6eJKHIIle WIH 
B03BpameHmo B nopT H.IIH MeCTO norpy3KH B03MemaroTCH no o6mei asapHH, eCJIH CyAHO 
6:&IJio BHHj'}K,ll;eHO 38HTH B nopT sc.11e,z:,;CTBHe "HecqaCTHOro cnyqaJI, IlOlKepTBOBaHHSI WIH 
K8KHX-JIH60 ,z:,;pyrnx qpe3swqanHHX o6cTOJIT8.1I»CTB, Blil3B8BWHX Heo6xo,z:,;HMOCT» TaKoro 
3ax0Aa pa,!lR o6mero cnaceHHSI" ill, AHa.11orHqHHM o6pa3oM, "pacxoAH no nepeKJia.AKe 
WIH swrpy3Ke rpy3a, TOnJIHBa H.IIH npetxMeTOB CH86lKeHHJI B nopTy HJIH MecTax 
norpy3KH, 3axo,z:,;a HJIH y6e~a B03MemaroTCSI no o6mea asapnn, KOrAa 3Ta nepeKJia,z:,;Ka 
WIH BHrpy3Ka 6:&tlIH He06XOAHMH pa,z:,;H o6mero cnaceHHH WIH ,z:,;JISI nonyqeHHJI 
B03MOlKHOCTH HCnpaBHTo CYAOBl,le nospe~eHHH, BH3BaHHHe nomepTBOBaHHeM HJIH 
HecqacTHHM cnyqaeM, ecnH 3TH ncnpas.11eHHR 6HJIH Heo6xoAHMH ,z:,;nR 6e3onacHoro 
npo,z:,;oJDKeHHJI peica" .5..Q.I, KpoMe Toro, "s Tex cnyqaJlx, KOr.Qa H3AeplKKH no 
nepeKJiaAKe Ha 6opTy CYAHa HJIH swrpy3Ke rpy3a, TOnJIHBa WIH npe,D;MeTOB CHa6lKeHHSI 

.i.5.I CM, Ocean ss Co v Anderson (1883) 13Q.B,651-662; .KemR. v Halliday 
(1865) 34L,J.Q.B.233-242; Lowndes & Rudolf, op. cit., para A,103. 

-4,QI CM. IlpasWio VI HopK-AHTsepneHCKHx npaBHJI. TonKoBaHHe IlpaBHJia VI 
CM, Lowndes & Rudolf, op,cit., paras 6.12 to 6.27. 

ill TaM Ee, IlpaBH.lla X H XI. TonKOBMme 3THX npasHJI CM, Lowndes & 

Rudolf, op,cit., paras 10.32 to 11.37. 

ill TaM Ee, DpasWio F. To.11KosaHne IlpasWJ:a F CM, Lowndes & Rudolf, 
op, cit., paras F.1 to F.39. 

il/ IlpaBR.110 X a). 

~I IlpaBH.IIO X b) • 
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BO3MemaIOTCR no o6mea asap:sm, BO3MemaioTCR TalOKe H H3A8plKKH no xpaHeHmo (BK.IIIOqaR 
CTpaxoaaHHe, ecJIH OHO npOH3Be.zi;eHO pa3j'MHO), o6paTHOR norpy3Ke H yK.naAKe H:l. 
6opzy CYAHa TaKOI"O rpy3a, TOilJIHBa H npe,llMeTOB CHa6:aceHHSl 11 .5.1,_I. 

57. IIOMHMO 3TOI"O, "pacxo,lll,I IIO 3apa60THOH nJiaTe H AOBOJI:&CTBHIO KaIIHTaHa, .a;pyrHX 
JIHU KOMaH,ltHOI"O COCTasa H 3KHna:aca, pa3YMHO npOH3BeAeHHl,[e, a TalOKe TOIIJIHBO ]~ 
npe,QMeTI,,I CHa6:aceHHR, H3paCXOAOBaHHlole B TeqeHHe speMeHH npoMeHHR peiica B 

pe3yJI:&TaTe 3axo.zi;a s nopT HJJH MecTo y6e:ace~a HJJH so3spa~eHHR ero s nopT ru.tH 

M8CTO norpy3KH, npHHHMaIOTCR 3a 06JllYl() asapmo, KOI"Aa pacXO,lll,I no 3aXOAY B TaKOH 
nopT HJIH MeCTO BO3Me~aIOTCR no o6mei asapeH ••• " ill. KpoMe TOI"O, eCJIH cy.a;uo 
3aID.IIO HJIH 3a.a;epJKaHO B KalCOM-JIH60 nopTy HJIH MeCTe ":ec.neACTBHe Hec-qacTHOI"O 
CJIYqaR, no:acepTBOBaHHR HJIH Apyroro qpe3s~qaHHOI"O o6cTORTeJI:&CTBa, CAeJiaswero 3TO 
Heo6xo~ B HHTepecax o6~eu 6e3onacHOCTH, HJIH qTo6~ AaT:& BO3MOlKHOCT1, 
OTpeMOHTHpoBaT:& nospelKA8HHe cy.ztHa, npeqaHeHHOe no:acepTBOBaHHeM HJIH aecqacTH&Jll,'I 

CJIYqaeM, ecJIH peMOHT Heo6xo.ztHM MR 6e3onacHoro 3asepmeHHR peiica, pacxo,lll,I rro 
3apa6oTHOH n.naTe H AOBOJI:&CTBmo KanHTaHa, .zi;pyrHX JIHU KOMaHAHOI"O COCTaBa li 

~KHilaJKa, npOH3BeAeH~e pa3YMHO 3a speMR .zi;OIIOJIHHT8JIJ,HOH 3aAeplKKH B TaKOM nopTy 
HJIH MecTe, noKa Cy.ztHO He 6y.zi;eT HJIH He .zlOJilKHO 6~TJ, npese.a;eHO s I"O.ZJ;HOe COCTORHHe 
MR npOAOJilK8HHR peiica, BO3MemaIOTCR no o6~eH asapHH" ..2l_l • 

.5.1,_I IIpaBHJJO X c). 

ill IIpaBHJIO XI a) • 

.5.J_/ IlpaBH.11O XI b). 
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raasa IV 

B3HOC no OBWEH ABAPHH H PACDPE.llEREHHE OBWEH ABAPHH 

A. B3aoc no o6mei aeapg 

58. UeJibID nonozeHHR 06 o6mei aeapHH RBnReTCR pacnpeAeJieHHe noTepb Mezey 
3aHHTepecoBaHHLIMH CTOpOHaMH, C TeM qT06H 6peMR 3Tmt noTepb He JIOZHJIOCb 
nonHOCTbID Ha Toro, KTO HX noHec. CTopoHa, noHecmaR noTepH, HMeeT npaeo Ha 
no.nyqeHHe B03MemeHHR 3a cqeT o6mero B3Hoca ecex, KTO no.nyqHn OT 3Toro noJib3Y, 
nponopUHOHa.JlbHO CTOHMOCTH cnaceHHOrO HMYWeCTBa _ii/, TaKHM o6pa30M, CBOH B3HOC 
AOJDKHa CAeJiaTb Ka>KAaR 38HHTepeCOBaHHaR CTOpoHa (cy~o, rpy3, ~paxr), KOTopaR 
no.nyqHJia nonb3Y e pe3y.7lbTaTe aKTa o6mei aeapHH. 

59. CTopoHa, noHecmaR noTepH, TaKZe BHOCHT CBOH B3HOC, HH&IMH CJIOBaMH, B3HOC 
pacnpeAeJIReTCR Me:au,;y TeMH, qbe HMYmeCTBO 6uno cnaceHO, H TeMH, KTO noHeC 
noTepH B pe3yJibTaTe nozepTBOBaHHR HJIH paCXOAOB: 3TO AenaeTCR MR Toro, 'IT06H 
noHecmee noTepH JIHUO cpaBHRJIOCb e CBOeM nOJIOZeHHH c o6JiaAaTeJIRMH ApyrHX 
HHTepecoe. EcJIH 6w BnaAeneu nozepTBOBaHHOro HMYmecTea HJIH JIHUO, noaecmee 
paCXO,lll,I, He CAeJianO ceoero B3HOCa, a no.nyqHJIQ 6H B B03MemeHHe noJIH)'lO 
CTOHMOCTb, TO TaKoe JIHUO OKa3anOCb 61,1 B 6onee BHrO.z:tHOM noJIOZ8HHH no cpaBHeHHIO 
c o6JiaAaTeJIRMH APYrHX HHTepecoe, KOTOpue yqaCTByIDT e npeAnpHRTrut .5..2_/, TaKHM 
o6pa30M, IlOJIHaH C)'MMa IlOTepb HRH pacXOAOB He B03MemaeTCR no o6mei aeapHH, 
noCKOJibKY JIHUO, noHecmee noTepH, TaKZe BHOCHT CBOID AOJIJO B B03MemeHHe. 

60. 0AHaKO JIHUO, noHecmee nOTepH, He MOJK8T Tpe6oeaTb B03MemeHHR 3a 
nozepTBOBaHHe HJIH pacxO,lll,I no o6mei aeapHH, eCJIH onaCHOCTb, KOTOpaR BH3Bana 
Heo6xOAHMOCTb nozepTBOB8HHR HJIH paCXOAOB, B03HHKna no ero co6cTBeHHOH BHHe HJIH 
He6peJKHOCTH, TaK, ecJIH qacTb CaMoro cyAHa HJIH ero "npeAMeTOB CHa6zeHHR HRH 
TaKeJiaxca" npHHOCHTCR e zepTey paAH o6mero cnaceHHR, cy.z:toena.z:te.11eu He MOJKeT 
Tpe6oeaTb B03MemeHHR no o6mei aeapHH c ena.z:teJibuee cnaceHHoro rpy3a, ecJIH 
onacHOCTb, BH3BaemaR noTepID, B03HHKna B pe3y.7lbTaTe HapymeHHR HM AOroeopa 
nepeB03KH, HanpHMep, eCJIH CYAOBJiaAeJieU B aapymeHHe CBOHX o6R3aTeJibCTB no 
AOrosopy nepeB03KH He npHBOAHT CYAHO B MOpeXOAHOe COCTORHHe B Haqane peica H 

TaKaR HerOAHOCTb K IlJiaBaHHIO BH3HBaeT o6cTORT8.7lbCTBa, npHBOARmHe K aKzy o6mei 
asapHH, OH He MozeT Tpe6osaTb B03MemeHHR no o6mei asaprut. 

_ii/ no noeo,zzy Toro, H3 qero BHTeKaeT npaeo Ha B03MemeHHe no o6mei 
asapHH: H3 nO,llpa3YMeBaeMoro cor.nameHHR HJIH ,i:q>eBHHX HOpM MOpCKOrO npasa -
MH8HHR paCXOARTCR, BHAHJ.'le 6pHTaHCKHe IDPHCTH npH.llepzaBaIDTCR B OCHOBHOM Toro 
MH8HHR, qTo 3TO npaso B03HHKaeT He Ha OCHOBaHHH KaKoro 6H TO HH 61,lJlO .z:tOrosopa, 
a B CHJIY CTaporo POAOCCKoro 3aKOHa, KOTOpHH 6:r.t11 BilOCJie.z:tCTBHH HHKOpnopaposaH B 
npaso MopcKHx Aepzas. CM. Burton v English (1883) 12Q.B.D.218, cor.11acHo 
Brett, MR at pp. 220-221, Strang Steel & Co v .6..CQll (1899) 14A.C.601, 
pp. 607-608. 

~I CM. Arnould, Law of Marine Insurance and Average, sixteenth ea, 
1981, para 974. 
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61. 0.ltH8KO TOT cpaKT, 'ITO 8KT o6mei! aeapsrn: 61,,LJI Bld3BaH BHHOH O,ltHOH H3 CTOpOH 
npe,!tnpHKTHK, He MeHsi:eT ero o6meaeapHHHOro xapaKTepa, a MeE,zzy- .z:i;pyrHMH CTOpOHaMH 
~Toro npe,ltnpHKTHSI npOHCXOAHT pacnpe.z:i;eJieHHe B3Hoca; npH ~TOM BHHOBHaR CTOpOHa 
He HMeeT npaaa Tpe6oBaTa B03MemeHHK no o6mei! aeapuu. 3To npe,zzy-cMoTpeHo 
He TOJiaKO /1.JlK Toro, 'IT061>1 H36e~aTa He:HyXtHOH 38TK~KH npH pa36HpaTe.JiaCTBe, HOH 
,ltnK Toro, 'IT061>1 He ,ltOnyCTHTD HCnOJia30B8HHSI TeM HnH HHI,JM JIHUOM K BldrO,lte AJ]K 
ce6si: pe3yJiaT8TOB caoero co6CTBeHHOrO npOTHBOnpaBHOro ~esi:HHK .2.Q_/. 

62. qT061>1 JIHWHTD JIHUO B03MO'.llCHOCTH Tpe6oaaTa qaCTH B3HOCa no o6mei! aeapHH, ero 
"BHHa" e COOTBeTCTBHH c aHrJIHHCKHM npaBOM .z:lOJDICHa 61>1Ta "qeM-TO npOTHBOnpaBH&IM e 
rna3ax 3aKoHa, T.e. 'leM-TO, 'ITO npe,ltCTaBJISleT co6oi! ,lteJIHKT, .lta.IOWHH ocHoBaHHe 
MR npecJie,ltOBaHHK cy6oeKTa B nopSl.z:i;Ke HCKOBOro npOH3B0.z:lCTBa" ;ill. TaK, ec.JIH 
cy.z:i;oena.z:i;eneu no .z:i;oroeopy nepeeo3KH oceo6olK.ZlaeTcK OT oTBeTCTBeHHOCTH 3a 
Hero,ltHOCTa cy.z:i;Ha K n.naeaHmo, ero npaeo Ha B3HOC no o6mei! aeapaH He 
3aTparHBaeTCK, eCJIH HerO,ltHOCTa CY.ltHa K n.naeaHmo B1>13B8.118 He06XO,ltHMOCTD 
no:lltepTBOBaHHsi: WIH pacxo.z:i;oe no o6mei! aeapaH, nocKOJiaey era BHHa e .ltaHHOM c.nyqae 
He npe.z:i;cTaBJIKeT co6oi! ,lteJIHKTa, .ltaIOmero ocHoBaHue .lt.JlK ero npecne.ltOBaHHR s 
nopK,ltKe HCKOBOrO npOH3B0,ltCTBa .5..8./. 

63. 0AHaKO H3JIOEeHHaK B1>1me TO'IKa 3peH~K He npH3HaeTCK cyAaMH Coe.z:i;HHeHmIX 
lliTaToB. ~o npHHRTHK 3aKoHa XapTepa JII06aK oroeopKa, .z:i;aeaemaK cy.z:i;oenaAeJiauy 
npaeo Ha AOJIIO B3HOCa, npH'IHTaIOmerOCK no o6meH aeapHH, B TaKHX o6CTOSIT9JiaCTBax 
C'IHTa.Jiaca He,lteHCTBHTeJiaHOH e CH.JIY Toro, 'ITO OHa npOTHBOpequna ny6JIH'IHOMY 
nopK.z:i;ey. B ,lteJie Hppay:3.zm .5_2/ B03HHK Bonpoc, no3BOJIKeT JIH 3aKOH XapTepa 
(pa3,lteJI 3), KOTOpl>IH OCB06oEaaeT cy.z:i;oB.Jia,lteJiaIJ;a OT OTBeTCTBeHHOCTH 38 "ymep6 HnH 
noTepH B pe3y.JiaTaTe OmH60K HnH npocqeTOB B KOpa6JieBOE,lteHHH", npeTeH,ltOBaTa eey 
Ha B3Hoc e nopK.z:i;Ke B03MemeHHK pacxo.z:i;oe no o6mea aeapaa, Bl>l3BaHHI,tX ae6pe~KoIM 
KOpa6JieBO~,lteHHeM. BepXOBH&IH cy.z:i; nocTaHOBH.JI, 'ITO 3aKOH npOCTO npenKTCTByer era 
npHB.Jie'leHmo K OTBeTCTBeHHOCTH 3a y61>1TKH, HO HHK8K He 38TparueaeT npaea Ha 
no.z:i;aqy npeTeH3HH no o6mea aeapnn. Ta Ee caMaK apryMeHTaIJ;HK npHMeHKJiac1, 6:.i e 
Coe,ltHHeHm.tx lliTaTax no raarcKHM npaBWiaM H no raarcKo-Bnc6~icKHM npaeH.JiaM, ec.JIH 
OHH npKMO BKJIIO'la.IOTCK B .z:i;oroeop nepeB03KH. 

64. qT061,1 OKa3aTa npOTHBo.z:i;eHCTBHe TaKHM pemeHHKM cy.z:i;os, B .z:i;oroeop1,1 nepeB03KH 
Ha'la.TIH BKJIIO'l8Tl>CK oroeopKH, npKMO pa3pemaIOWHe CY.ltOB.Jia,lteJiaUaM Tpe6oBaTl> 
B03M8W9HHSI no o6mea aeapHH B TaKHX o6CTORTeJiaCTBax. IlpH paCCMOTpeHHH ,lteJI,:i 
lliKei!coHa .fill/ BepxoBHl>IH cyA Coe.z:i;HHeHH&IX lliTaToe HaKoHeu nOATBep.ltH.JI 3aKoHeyro CH.JIY 

.2QI CM. Lowndes & Rudolf, op, cit., para D.02; CM. TaJOKe .£t.ang v ~:ott 
(1989) 14A.C.501, Schloss v Heriot (1863) 14C.B. (N.S.) 59, The Ettrick (1881) 
6P.D. 127-135. 

;ill CornacHo Kennedy L.J., Greenshields, Cowrie v Stephens (1908) lK.B., 
p. 61. 

.5..8.I The Carron Park (1890) 15P.D. 203; Milburn v Jamaica Fruit Co 
(1900) 2Q.B.540. 

-5.9_/ (1987) 171 U.S.187 • 

.6.Q_/ (1911) 225 U.S.32. 
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TaKHx oroeopoK. TaKHM o6pa30M, TenepL PJIR o6ecneqeHHR Toro, QT061,1 
cy,lloBJia.z:ie.11eu JIHm~cR npaea Ha B03MemeHHe no o6meH aeapHH TOJILKO e cwxy ero 
co6cTBeHHOH BHHlil, .llaIOmei OCHOBaHHe PJIR ero npecJie,llOBaHHR s nopR,llKe HCKOBOro 
npoH3B0,llCTBa, B KOHOCaMeHTl,l H qapTep1,1 npaKTHQ8CKH HeH3M8HHO BKJIIOqaeTCR "HoBaR 
orosopKa ,llxteicoHa", cor.11acHo KOTopoi B03MOEHO pacnpe,lleJieHHe pacxO.llOB no rrpasy 
CoeanHeHHlilX illTaTOB HJIH mo6oMY .llpyroMY aH~OrHQHOMY npaey fil./. 

65. 3TOT sonpoc paccMaTpnsaeTCR s IlpasHJie D HopK-AHTsepneHCKHX npaeHJI, 
KOTOpoe r.11aCHT: 

"Ilpaeo Ha B03MemeHHe y6HTKOB no 06111ei aeapHH He HapymaeTCR, XOTH 6!il 
cnyqaH, BCJie,llCTBHe KOTOporo npOH3Be,lleHlil no:llCepTBOBaHHe HJIH pacxo,ll, 
npOH30men no BHHe O,llHOH H3 yqacTBy?OIIUIX B MOpCKOM npe,llnpHRTHH CTOpOH. 
03HaqeHHOe He ,llO~HO, 0,llHaKo, BJIHRTo Ha npaeo B3WCKaHHR C BHHOBHOH 
CTOpOH&l BW3BaHH&IX TaKOH BHHOH y6otTKOB HJIH Ha npaeo npe,llCTaBHTL B03pa)KeHHR 
no ncxy". 

66. 3TO npaBHJIO 6lWlo COQTeHO "HCTOQHHKOM nyTaHHI.U,I, a TalOKe pe3y.110TaTOM 
rrom.iTOK rrepeB03QHKOB o6ecneqHTo ce6e yqacTHe a B03MemeHHH no o6~ei aeapHH, 
XOTR B COOTBeTCTBHH C raarCKHMH npaBHJiaMH OHH HecyT OTB8TCTB8HHOCTL 3a ra6enL 
wrn: noepe:l!C,lleHHe rpy3 a" fil_/ • 

67. TonKoeaane Ilpasnna D 6!Wlo .llaHo s aHrJIHHCKOM ,Ilene I"ynaH~pHc npOTHB 
ronoZIMaaa 2..3.I cy.lloeH nnpcoaoM ,llxt., KOTOp:&IH oTMeTHJI cneayio~ee: 

"Qqeen~e ue.11H IlpaBHJia D 3aKJIIO'laJOTCR B TOM, 'IT06!il OCTaBHTL see 
eonpocw, cesi:3aHm,;ie c npe,llno.11araeMOH BHHOH, 3a npe,lleJiaMH CHCTeMW 
pacnpe,lleJieHHR y6MTKOB no asapHH H coxpaHHTL B HeH3MeHHOM BH,lle ~pH,llHqecKoe 
nono:l!CeHHe Ha MOMeHT npHffY,llHTenLHOro HCnOJIHeHHR. Ilepeasi: 'laCTL IlpaBHJia no 
cyTH CBO,llHTCR K TOMY, 'ITO nopR,llOK pacnpe,lleJieHHR y6WTKOB no aeapHH 
co6mo,llaeTCR Ha OCHOBaHHH npe,zmOJIO:llCeHHR, 'ITO aeapHR He 6:wia Bl,13BaHa 
qLeH-nn6o BHHOH ••• OaaaKo BTopoe qacTL~ IlpaeHJia npe.zzycMoTpeHO, 'ITO 
nepeasr 'laCTL He B.IIHReT Ha npaeo B3WCKaHHR BW3BaHH&IX BHHOH y61,1TKOB 11

-

68. B HopK-AHTeepneHCKHX npaeHJiax ae ,llaeTCR onpe,lleneHHH noHRTHR "BHHa". KaK 
yKa3WB~OCL paHee, no aHrJIHHCKOMY npasy 3TO nOHRTHe 03Ha'laeT npOTHBOnpaBHoe 
,lleRHHe, KOTOpoe ,llaeT OCHOBaHHR PJIR npec.11e,llOBaHHR cy6~eKTa no HCKOBOMY 
npOH3B0,llCTBY Me:l!C.zzy CTOpOHaMH Ha TOT MOMeHT, KOr,lla 6:wio npOH3Be,lleHO 
no:l!CepTBOBaHHe HJIH nOHeCeHLI paCXO,lll,l Qi/. KpoMe Toro, B 3TOM npaBHJie He 
onpe,llenReTCR nOHRTHe "npaso B3WCKaHHR", B KOTOpoe no aHr.lIHHCKOMY npaey 
BKJIIO'laJOTCR TalOKe B03pa:l!CeHHJI no Hcxy H nepeKpeCTHLle HCKH fi/. 

fil./ Bo.11ee no.llpo6~ nHq>opMaumo cM. Buglass, Marine Insurance and 
General Average in the United States, 2nd edition, 1981, pp. 290-294, Carver, 
op. cit., paras 1363--1374; Lowndes & Rudolf, op, cit., paras D.Ol-D.019. 

ill w. Tetley, Marine Cargo Claims, 2nd edition, 1978, p. 369 • 

.§.l/ (1958) 1 Q.B.74 . 

.§J./ .Il2.i..!l, p. 104; CM. Ta10Ke Lowndes & Rudolf, op. cit., para D.27. 

fi/ ..lb.id, pp. 93-100. 
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B. PacnpeaeneHHe o6mei aaapHH CcocTasnepe nHcnawH) 

69. EcnH KOHKpeTHO He orOBOpeHO HHOe, pacnpe,lleneHHe o6mei aBapHH 
ocymecTBnReTCR B KOHUe peica H B COOTBeTCTBHH C npaBOM, ,lleHCTBy!OWHM B 3TOM 
nopTy. TaK, ecnH nocne IIOEepTBOBaHHR HJIH pacXO.llOB rro o6mei asapHH see 
npe,llIIpHRTHe IIOnHOCTE,10 rH6HeT, HHKaKoro B3HOCa He ,llenaeTCR .2.2_/. 0,llHaKo, ec:nH 
peic npeKpamaeTCH B npoMeEYTOqHOM nopTy, pacnpe.lleneHHe y6HTKOB no o6meH aE1apHH 
npOH3B0,llHTCR B TOM M8CTe, r,lle npeKpamaeTCR peic fil/. 

70. IlpH pacnpe,lleneHHH o6mei aBapHH Tpe6yeTCR ycTaHOBHT!, CTOHMOCTE, IIOTepH rro 
o6mei aBapHH, KOTOpaR II047IelKHT B03MemeHHIO, H KOHTpH6yuHOHeylO CTOHMOCT!, KaJ!l:,lloro 
yqaCTByiomero HHTepeca. Bee HHTepecH, KOTOpHe 6:wiH s onaCHOCTH BO BpeMR aRTa 
o6mei asapHH (o6HqHo cy,llHO, rpy3 H ~paxT), ,lleRaIOT KOHTpH6yUHOHH!dH B3HOC Ha 
OCHOBaHHH npHXO,llRWeHCR Ha HHX CTOHMOCTH HMYWeCTBa, npH6HBmero B JlYHKT 
aa3aaqeHHR. 3ToT npHHUHn IIO,llTBep~.llaeTCR B npaBHJie G HopK-AHTBepneHCKHx 
npaBHJI, r,lle npeaycMaTpHBaeTCR: "06masi: aBapHR ,llOJDKHa HCqHcnRT!.CR KaK s 
OTHOWeHHH y6HTKOB, TaK H s OTHOWeHHH KOHTpH6yUHOHHOr'O KanHTana Ha OCHOBaHHH 
CTOHMOCTH BO BpeMR. H B. MeCTe OKOffqaHHR npe,llnpHltTHR" _§]_/. 

71. 0,llHaKO Tpy,llHOCT!, B03HHKaeT B TOM c.nyqae, KOr,lla cy,llHO nepeB03HT rpy3 6onee 
qeM B O,llHH JlYHKT Ha3HaqeHHR H IIOTepR, npH3HaBaeMaR o6mei aBapHeH, B03HHKaeT ,llO 
Toro, KaK cy,llHO npH6HBaeT B nepBHH nopT BHrpy3KH. KaK npe,llCTaBRR8TCR, B 

IlpaBHne G He ,llaeTCR HHKaKoro OTBeTa Ha BonpocH O TOM, r,lle H Ha OCHOBe KaKO~ 
CTOHMOCTH npOH3B0,llHTCR pacnpe,lleneHHe o6mei aaapHH B TaKHX 06CTORT8Ri,CTBax. 

72. B IlpasHne XVII HopK-AHTsepneHCKHx npaBH.TI sonpoc o KOHTpH6yUHOHHOH 
CTOHMOCTH paCCMaTpHBaeTCR 6onee KOHKpeTHO. B HOBOH pe,llaKUHH 3T0r'O npaswra 
(1974 ro,lla) B OCHOBy oueHKH KOHTpH6yUHOHHOH CTOHMOCTH rpy3a BHeCeHo 
~YH,llaMeHTaRi,HOe H3M0H0HHe; Tenep1, B HeM npeayCMOTpeHo, qTQ " ••• CTOHMOCThlO 
rpy3a RBRReTCR CTOHMOCTE, Ha MOM8HT Blilrpy3KH, ycTaHOBneHHaR Ha OCHOBe 
KOMMepqecKoro cqeTa-~aKTYPH, nepe,llaHHoro no.nyqaTeJIIO, HJlH, ecnH TaKoz 
cqeT-~aKTypa OTCYTCTByeT, - Ha OCHOBe CTOHMOCTH OTrpYEeHHOrO TOBapa". TaKMM 
o6pa30M, BMeCTO plllHOqHOH ueH!d Ha nocne.znmz ,lleHE. Blilrpy3KH KOTpa6yuPIOHHaR 
CTOHMOCTE, rpy3a OCHOBaHa Tenep1, Ha ~aKTypHOH ueHe 47IR no.nyqaTenR, BKJIIOqaR 
CTOHMOCT!, CTpaxoBaHHR H ~paxTa, ecnH TOnE.KO ~paxT ae OTHeceH Ha PHCK 
rrepeBo3qHKa. 

73. KpoMe Toro, KOHTpH6yuHOHHaR CTOHMOCT!. cy,llHa, cornaCHO 3TOMY IlpaBHJly, 
OCHOBaHa Ha ero plllHoqHOH CTOHMOCTH BHe 3aBHCHMOCTH OT BHr'O,llH HJlH ymep6a, 
KOTOpHe MoryT 6HT!, BH3BaH!d TeM, qTO 3TO cy,llHO 6:wio BH,lleneao ,llnR KaKoro-nH6o 
,llHMaH3-qapTepa HJIH Tam-t-qapTepa. 

_QQ/ Fletcher v Alexander (1868) L.R.3C.P. 375-382. 

fill M.aY'.U2 v Ocean Mar. Ins. (1874) L.R.9C.P. 595, (1875) 10 C.P. 414, 
Hill v Willson (1879) 4P.C. 329 . 

.§Ji/ TonKoBaime llpasWia G CM. Lowndes & Rudolf, op. cit., paras G.Ol-G.63. 
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74. Ll.nH Toro QT06H CQHTaToCH KOHTpH6yuHOHHHM HHTepeCOM, ~paxT aoJDKeH 6HTo Ha 
pHcKe so speMR cosepmeHHR aKTa o6mei asap1m. ~paxT, nplAHTaIOIIIHHCR WIH 
3apa6aTHBaeMHH Ha MOMeHT aKTa 06111ei asapHH, CQHTaeTCR tpaXTOM, OTHeCeHHHM Ha 
pHCK, H yqacTsyeT B B03MemeHHH y6HTKOB Ha 6a3e CYMMH, KOTOpaR B KOHeQHOM cqeTe 
3apa6aTHBaeTCH, TaKHM o6pa30M, ecnH ~paxT, cornacHO KOHOCaMeHTY WIH qapTepy, 
no.ztJie~HT OURaTe no aocTaBKe rpy3a B nopT Ha3HaqeHHR, TO ~paxT OTHeceH Ha pHCK 
nepeB03QHKa, H ecnn OH cnacaeTCR nyTeM cnacaHHR cy~a WIH rpy3a, TO OH 
yqacTeyeT B B03MemeHHH y6HTKOB no 06111ei asapHH .§..2./, C apyroi CTOpOHH, ecnH 
~paxT OIIJiaqneaeTCH aBaHCOM WIH ecna OH nOA118EHT OIIJiaTe B onpeAeneHHOe apeMR 
"He3aBHCHMO OT Toro, norH6nH cy~o HIHnH rpy3 HRH HeT", TO TaKOH ~paxT OTHeCeH 
He Ha pncK nepeso3qaKa, a Ha pncK rpy3osn~enoua H KaK TaKosoi cnasaeTCH co 
CTOHMOCToD rpy3a H He CQHTaeTCR OTaenoHHM KOHTpn6yUHOHHHM HHTepecOM, 

75. IlpH oueHKe KOHTpn6yUHOHHOH CTOHMOCTH ~paxTa pacxo.m,i, noHeceHHHe Ha ero 
nonyqeHHe co speMeHH aKTa 06111ei asapHH AO 3aeepmeHHR BHrpy3KH rpy3a B KOH8QHOM 
nopTy Ha3HaQ0HHR, BHQHTaIOTCR H3 CYMMH nonyqeHHoro 6pyTTO-q>paxTa. 

76. Ilpas:w10 XVII HopK-AHTsepneHcKax npasnn KacaeTCR Ton»Ko KOHTpa6yunoHHOH 
CTOHMOCTH ~paxTa H He coaep~HT onncaHHR o6CTOHTenoCTB, B KOTOPHX ~paxT 
yqaCTByeT B B03MemeHHH y6HTKOB no o6mei asapHH ].J)_/, 

.§..2./ The "Dorothy Foster" (1805) 6C.Rob. 88-91. 

1..!J./ B HeM npe.zzycMaTpHBaeTCR: " .•• H3 6Hsmax Ha pHCKe ~paxTa H 
naCCalKHpCKHX AeHer BHQHTaIOTCR Te pacxo.m,i H 3apa60THaH URaTa 3KHnazy, KOTOpHe 
He npnmnoc» 6H YIIJiaTHT» s uenRx no.nyqeHHR ~paxTa, ecna 6H cy.QHo a rpy3 
nonHOCT»m nora6na so epeMR aKTa 06111ei aeapHH, H KOTOpMe He B03Mem8IOTCR no 
06111ei asap1m" . 
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77. JIP1uo, IIOHecmee IIOTepH, MOl!CeT o6ecrre•U'lTI, HCIIOJIHeHHe CBOero Tpe6oBaHmt 0 
B03Me111eHHH JIH6o nyTeM B036yx<,o;eHP.UI HCKa npOTHB CTOpOH, nOJIY"IHBWHX BlioII"O.zlY J3 

pe3yJI&TaTe aKTa 06111e0: aaapHH, JIH6o - eCJIH STO JIHUO SlBJil'leTCl'I cy,aoBJia,lleJI&U!~M HJIH 
~paxToBaTeJieM no AHMaH3-'tlapTepy, - nyTeM ocy111ecTBJieHHS1 ceoero npaea y,o;ep;~aHHl'I 
B OTHOWeHHH rpy30BJia,o;eJii.uee. 

7 8. B HeKOTOpYX npaBOBI,IX CHCTeMax cy,o;OBJia,o;eJI&w,I o6Jia,a;aIOT rrpaBOM y,o;epliCaHIUi 
rpy3a ,llJil'I no.nyqeHHl'I B03MellleHHl'I no 06111ei a:eapHH H MOI"YT OCTaBJil'ITI, TOBap1,1 B 
ceoeM pacnopS1liCeHHH ,o;o y,o;oeJieTeopeHHl'I ceoero npaea y,a;epliCaHHl'I HJIH ,a;o 
npe,o;OCTaBJieHHl'I HM rpy30BJia.a;eJI&UaMH aJI&TepHaTHBHOI"O o6ecne'leHHSI. 0AHaKO B 

HeKOTOp1,1x CTpaHax npaBo y,aepliCaHHl'I rpy3a ,llJil'I no.ny"leHHSl B3HOCa no 06111eH asapHH 
He rrpH3HaeTC5i. IlOSTOMy B 'lapTepax H KOHOCaMeHTax 061,1'1:lHO co,o;epliCHTCSI OI"OBOpKa, 
.o;aio111aS1 cy,a;oBJia,aeJI&UaM npaso y,o;ep:ll!:am,;R rpy3a. 

79. IlOCKOJI&ey ocy111eCTBJieHHe npasa y,o;epl!Cam,;l'I Ha rrpaKTHKe C03.o;aeT MHOI"O 
aey,ll06CTB, KaIIHTaH o6M"IHO BlioinyCKaeT TOBap1,1 no ttOJIY'leHHH KaKOrO-JIH6o 
o6ecne'tleHH5i ,llJISl B3MCKam,;51 y6MTKOB no 06111eH aeapHH, KOr,a;a 6y.a;eT npOH3B0,llH,'1,CJi 
ax pacrrpe,o;eJieHae 71/. 06Y'IHOH ~opMOH o6ecne'leHHSl RBJISleTCSl npe,o;ocTaeJieHae 
aeapHHHoro 6oH.a;a, BMecTe c ,a;eno3HTOM HaJia•umx cpe.a;CTB, JIH6o y,o;oBJieTsopaTeJii.HoH 
rapaHTHH OT CTpaxOBIIIHKOB TOBapoB HJIH OT 6a.HKa. 

A. ABa,pHHH&le 6oH,Zipl 

80. 60H.a; no 06111ei a:eapHH, KOTOPMH COCTaBJISleTCSl ,llJISl o6ecne'leHHSl BMnycKa 
TOBapos, npe,o;cTaBJISleT co6oi 3aKJDO"laeMMH c rpy3ono.ny'tlaTeJIKMH KOHTpaKT, B 
COOT:SeTCTBHH C KOTOPl,IM B Ka'leCTBe BCTpe'tlHOrO y.o;oBJieTBOpem,;g 3a corJiaCHe 
KanaTa.Ha BJ,Irpy3HT& rpy3 6e3 npHMeHeHHSl ero npasa y,a;epl!CaHHSl rpy3ono.ny'laTeJIH 
COrJiaWaIOTCSl BI,IIIJiaTHTI, JII060H B3HOC no 06111en aeapHH, Ha'IHCJISleMMH Ha rpy3 72/. 
OH npe.a;cTaBJil'leT co6ou HOBI,IH CaMOCTOSlTeJII,Hl,IH KOHTpaKT, no KOTOpOMy CTOpoHa, 
no.o;nHCMBaIOlllaSl ero, corJiamaeTCSl yIIJiaTHTI, B3HOC no 06111ei a:eapHH BHe 3aBHCHMOCTH 
OT ero pa3Mepa ill. 

81. TaKHM o6pa30M, IIOCKOJII,KY OH SlBJISleTCSl HOBl,IM KOHTpaKTOM, TO MOlKHO 
o6ecne'IHTI, ero npHHyAHTeJI&HOe HCIIOJIH8HHe JIHUOM, IIOAIIHCaBmJ/lM ero, AaliCe ecJIH ITO 
.a;oro:eopy nepeB03KH 6Wia ycTaHOBJieHa HCKOBaSl AaBHOCTI, HI, A8JK8 ecJIH ,o;oroeop 
nepe:eo3KH no KaKOH-JIH6o rrpH'IHHe 61,IJI pacToprayT a .o;a:ll!:e ecJIH JIHUO, no,o;nacaewee 
ero, He 6Wio BJia.a;eJii.ueM rpy3a Ha MOMeHT a:eapan. 

71/ E B Aa,by's Rederi A/S v The Union of India, The "Evje" (1973) 
Lloyd's Rep 509. 

li/ Diestelkamp v Baynes (Rea.ding) Ltd, The "Aga" (1968} Lloyd's 
Rep 431, corJiacHo Donaldson J, p. 434. 

ll/ E B Aaby:'s Rederi v The Union of India, The "Eyje" (1973) Lloyd's 
Rep 509-514. 

74/ The "Eyje" (1973) Lloyd's Rep 509, (1974} 3W.L.R. 269. 



TD/B/C.4/ISL/58 
page 24 

82. B aHrnHHCKOM ~ene XeHH cc KoMna.HH npOTHB TeHTa H nawa 15_/ HH~occaTop1,1 
KOHOCaMeHTa, KYJIHBIDH8 TOBapu nocne aKTa o6mei asapHH, MR no.nyqeHHR rpy3a 
BHecnH Ha Aeno3HT onpeAeneHHYJO C}'MMY AeHer H noAnHcanH asapmHMH 6oHA no ~opMe 
JlJio~a, o6H3aBmHCJ, yrr.naTHTJ, cy,aosnaAeni,ey TaK}'IO CJ'NMY, KaKaH MOmeT 61,1TJ, 
coqTeHa npHqHTaiomeicR B xaqecTBe B3HOCa no o6mei asapHH, KOTopui MomeT 6NTh 
BOCTpe6osaa c "rpy300TnpaBHTenR HnH sn~eni,ua" rpy3a. Il03AHee, 06Hap}'}KHB, qTo 
npH sunonHeHHH peica 6uno AOnymeHo OTKnOHeHne OT HaMeqeHHoro MapmpyTa, OHH 
B036yAWIH HCK O B3HCKaHHH AenOHHpoBaHHOH HMH CyMMI,I. IlanaTa nopAOB 
nocTaHOBWia, qTO HHAOCCaTopu KOHOCaMeHTa, He OTKa3aBmHCJ, OT npaea npeA~RBHTl, 
npeTeH3HIO B OTHOmeHHH OTKnOHeHHH B MapmpyTe, HMeroT npaBo paCTOpreyTJ, .aorosop 
nepeB03KH no KOHOCaM8HTY H B npHHUHne He 6unH 61,1 o6H3aHM yqaCTBOBaTJ, B 
B03MemeaHH y6uTKOB no o6mei aeapHH, HO nocxoni,xy OHH noAnHcanH aeapHBHMH 6oHA, 
npHMO o6R3aBmHCh yrr.naTHT• o6measapHHHMH B3Hoc, ecnH 6yAeT coqTeHo, qTo OH 
npHqHTaeTCH, TO CyAOBn~en•~ HMeroT npaso YAepmaT& H3 AenOHHpoBaHHOH C)'l"IM&I 
HaMeJKamyIO qacT• B3Hoca no o6mei asapHH. 

83. B cTaHAapTHOH ~opMe asapHHHOro 6oHAa JlJioiAa, KOTOpaH qacTo Hcnoni,3yeTcH 
Ha npaKTHKe, npe.z:zy-cMaTpHBaeTCH, qTo B xaqeCTBe BCTpeqHoro YAOBneTBopeHHH 3a 
AOCTaBxy TOBapoB CTOpOHa, IlOAnHCaBmaH 60HA, cornamaeTCR ynnaTHTJ, HaAneJKawyIO 
qacT• nID6oro cnacaTeni,Horo B03HarpaJKAeHHH H/WIH o6mei aeapHH HIWIH cneu11a.n1,HMx 
pacxo~oB, KOTopue MOryT npnqHTaThCH C TOBapos, JVIH C rpy300TnpaBHTenH, IDIH C 
rpy3oenaAeni,ua, a TaIOKe cornamaeTCH npeACTaBHTJ, TOqHMe CBeAeHHH O CTOHMOCTH 
TOBapoe, KOTopNe Tpe6YIDTCH AnH cocTaBneHHH aeapHHHOH AHcnamH. 

B. rapaHTHH CTpaxoBWHKOB 

84. 06ecneqeHHe B OTHomeHHH onnaTN B3Hoca no o6mei aeapHH cTopoHaMH, 
npeACTaBnHromHMH HHTepec1,1 rpy3a, 061,1qao npeAOCTaBnHeTCH He B ~OpMe Aen03HTOB 
HanHqffMMH, a e ~OpMe rapaHTHH CTpaxOBIDHKOB, IlpeAOCTaeneHHe rapaHTHH Tpe6yeTCH 
e AOnonHeHHe x noAnHCaHHIO asapHHHOro 6oHAa CTOpOHaMH, npeACTaBnHromHMH HHTepecu 
rpy3a, H, cneAOBaTeni,ao, AnH o6ecneqeHHH Bl,lnyCKa rpy3a AOnmHW 6MTJ, nOATIHCaHM 
KaK aeapnaHMa 60HA, Tax H rapaHTHH, 

85. nocxoni,xy CTaHA8PTHOH ~OpMl>l He cymecTByeT, CTpaXOBWHKH H 6on&mHHCTBO 
aeapHHHMX ,aHcnamepoe HMeroT ceoro co6cTBeHeytO ~OPMY rapaHTHH cTpaxoemHxoe. 
~opMa, npHHHTaH xopnopauHea JlJioiAa, "rapaHTnpyeT ~onmeyio ynnaTy cyAoBnaAeni,uaM 
nID6oro B3HOca no o6mea aeapnH HIHnH cnacaTeni,HOMY B03Harpam.aeHHro n/wzn ApyrHM 
pacxo,aaM, KOTOpMH e .aonmHOM nopH.aKe MOJKeT 61,1TJ, OTHeCeH" Ha cqeT TOBapa 76/. 

c. BaHKOBCKHe rapaHTHH 

86. BaHKOBCKHe rapaHTHH o6wqHo Tpe6YIDTCH e Tex c.nyqagx, xor.aa nn6o TOBap 
HBnHeTCH H83acTpaxOBaHHl,IM, nn6o CTpaxOBIDHKH rpy3a HMeroT COMHHTeni,eyio 
penyTaumo. rapaHTHH, npeAOCTaBnHeMMe 6aHKaMH, paccMaTpHBaIOTCH KaK HHCTp}'MeHT, 
aaanorHqHHa ccyAe, H, TaKHM o6pa3oM, OHH orpaHHqeHH no cyMMe H epoxy 
A8HCTBHR, BaHKOBCKHe rapaHTHH qacTO orpaHHqeffl,I no epoxy AeHCTBHH OAHHM rOAOM, 
XOTH OHH MOryT B0306HOBnHTl>CH H3 roAa B rOA, 

ll/ (1936) 41 Com.Cas. 350. 

1&./ ~OPMY rapaHTHH JlJioaAa CM, Lowndes & Rudolf, op. cit., Appendix 4, 
para 80.04. 
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87. KpoMe Toro, ecnH TOBapLI He 3acTpaxoeam.t HJIH ecnH OHH 3acTpaxoeaHh1 B 
cTpaxoeoi KOMnaHHH, He o6na.aaiomei conH,ZJ;HOH penyTau:wei, cy.aosna.aeneu MO~eT 
Il0Tpe6oBaTL OT CTOpOHJ,J, npe,acTaBnRDmei HHTepecLI rpy3a, BHeCTH B .aeno3HT 
H~Hqm.te .aea:&rH B Ka'leCTBe .aononHHTen:&Horo o6ecneqeHHR BLIITJlaTLI B3Hoca no o6meii 
asapHH, KOTOpLIH MOEeT B KOHe'IHOM C'leTe npH'IHTaTLCR- C TOBapos. ~OpMa 
.aeno3HTHOH KBHTaHUJm JlJloi.aa o6LI'IHO BLI,aaeTCR .aenoaeuTy, KOTopLIH Mo~eT c.aenaT:& 
Ha Hei nepe.aaTO'lffYlO aa.an:wc:& B non1,3y ceoero cTpaxosmHKa H 3aRBHT!> ceoe npaeo 
Ha CyMMy .aeno3HTa TI/. Lleno3HTHaR KBHTaHUHR npe.acTaBnReT co6oi nepeeo.am.xii 
pacnopR.aHTen:&HLIH .aoKYMeHT, .aaiomHH ero .aep~aTe~ npaso npe.acTaBHT!> ero 
asapHHHOMY .aHcnamepy H 3aRBHTL npaeo Ha ~60:ii npH'IHTaIOmHHCR ocTaTOK. 

88. IlpaeHJio XXII HopK-AHTsepneHCKHx npaBWI KacaeTcR nopR,aKa B3Hoca H~H'ln:&1x 
.aeaer s .aen03HT H miieeT cne,eyiomee co.aep~aHHe: 

"B Tex cnyqaRx, Kor.aa OT ena.aen1>uee rpy3oB B o6ecne'leHHe Hx 
OTBeTCTBeHHOCTH no o6mei aeapHH, pacxo.aaM no cnacaHmo HJIH cneuHan1>HLIM 
pacxo.aaM nonyqeHJ,J .aeno3HTLI H~H'IHLIMH .aeH1>raMH, 9TH .aen03HTLI AOJDKHLI 6~ITL 
6e3 npoMeMeHHR BHeCeHJ,J aa cneuH~LHLIH cqeT, OTKPLITLIH coeMeCTHO Ha HMR 
npe,acTaBHTenR, Ha3Ha'leHHoro OT cy.aoena.aen1>uee, H npe.acTaBHTenR OT 
BHOCRmHx 9TH CYMMLI, B 6aHKe, anpo6HpoBaHHOM 9THMH npe,acTaBHT9RRMH
,llenoHHpOBaHHaR TaKHM o6pa30M CYMMa, BMeCTe C aapocmHMH no HeH npoueHTaMH, 
ecnH TaKOBLie 6y.zzy-T, .aoJDKHa C~HTL o6ecneqeHHeM yn.11aTLI TeM H3 CTOpOH, 
KOTopLie HMeDT aa 9TO npaeo, -cYMM no o6me:e asapHH, pacxo.aoe no cnacaHP.CIO 
H.TIH cneuH~LHLIX pacxo.aos, noMezamnx B03MemeHmo 3a C'leT rpy3a, no 
KOTOPOMY .aeno3HTLI 6LinH nonyqeHLI. IlliaTeEH B C'l8T HJIH B03BpaT .aen03HTC,B 
MOryT npOH3B0,aHTLCH, ecnH B ITHCLMeHHOM BH,ae y,aOCTOBepeHE,I ,aHCnamepoM. 
TaKHe .aen03HTLI H IIJiaTellO'l HJIH B03SpaTLI He OKa3LIBaIOT BnHHHHR Ha 
OKOH'laTen:&:eyio OTBeTCTBeHHOCT:& CTOpoH". 

89. B 9TOM npaBHJ.Ie Ha CTOpOHlil, npe.acTaBnHDm:we HHTepecLI rpy3a, He B03naraeTCR 
o6R3aTen!>CTBO no BHeCeHHIO HanH'IHlalX .aeHer B .aen03HT MR o6ecne'leHHR yn.11aTLI 
B3HOCa no o6me:e aeapHH, KOTopim B KOHe'IHOM HTore MomeT npH'IHTaT:&CR C rpy3a. 
B HeM ycTaHaBnHBaeTCR nnmL npoue.zzy-pa, KOTOpOH cne.zzy-eT npH,ZJ;ep~HBaTLCR, ecnH 
KaKOH-nH6o .aeno3HT yze ~aKTH'leCKH BHeceH, a TaKEe npecne.zzy-eTCR uen:& o6ecne'IHT:& 
3amHTY HHTepecoe rpy3oena.aen1,ua. 

77/ CM. Lowndes & Rudolf, op. cit., paras 30.17-30.18. 
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T.laCTi BTOpag 

I'.naea VI 

OB30P ~OBO~OB, BbUIBHrAEMl>IX IlPOTHB IlOJIOXEHHH OB OBWEH ABAPHH 

90. O~HH H3 ee,z:zy~:nx cneLU'laJIHCTOB e 06.nacTH npasa Toproeoro MopennaeaHHK e 
Coe~HHeHHJ,JX illTaTax ,llaJl CJie.ZJYIOnono oueHKY KOHuenumi o6~ea aeapHH ll/: 

"HaH,lleTCSI Kpae:He Ma.TIO acneKTOB MOpCKOrO npasa, ue.necoo6pa3HOCTI, 
cy~eCTBOBaHHSI KOTOp~x XOTI, C KBKOH-TO ,llOJieH pea.TIH3Ma MOEeT 6~Ti, 
nOCTaB.neHa no,ll COMHeHHe. MoryT npe~araTI,CK H BHOCHTI,CK H3MeHeHHSI, HO 
(noKa cospeMeHHaSI TOprOBJISI no cy~eCTBY OCTaeTCSI npeEHen) ,llO.nEHl,l 
cymecTBOBaTI, HOpMI,J, pery.nHpyiomne eonpocH, CBK3aHHHe co CTOJIKHOBeHHeM 
cy,llOB, npHqHHeHHeM ymep6a TOBapaM, JIHqHoro ymep6a H T.,ll. 

06masi: aeapHSI, c ~pyroH CTOPOHH, SIB.nSleTCSI TaKHM HHCTHTYTOM, 
He06XO,llHMOCTI, HRH no.ne3HOCTI, KOTOporo B ue.noM OTH!O,lli, He oqeBH,llHa. 
Ynpa3,llHeHHe ero - ,!le.no BnOJIHe MI,JCJIHMOe BHe 3aBHCHMOCTH OT Toro, 
EeJiaTeJii,HO STO HJIH HeT. ECJIH STOT HHCTHTYT 6y~eT ynpa3~eH, TO 
He OCTaHeTCH HHKaKOH .naeyHJ,J, KOTOpasi: noTpe6yeT o6H3aTeJii,HOro 3ano.nHeHHSI. 
IlOSTOMY noCTOKHHO B03HHKaIOT pa3roeopH O B03MOlKHOCTH nOJIHOro ynpa3.a;HeHHH 
o6mea aeapHH npH yCJIOBHH BHeCeHHSI COOTBeTCTBYJO~X KOppeKTHBOB B YCJIOBHSI 
CTpaxoBaHHSI "KaCKO", "Kapro" H rpaE,llaHCKOH OTBeTCTBeHHOCTH, a TaKEe B 
CMeJKHJ,Je HOp:tGI, pery.nHpYJOmHe OTBeTCTBeHHOCTI, nepeB03qHKOB". 

91. CoepeMeHHJ,Je pe,llaKTOPH KHHrH JiayH,ll3a H Py.llo.ncpa "Ilpaso o6meu aeapHH 0: 

HopK-AHTeepneacKHe npaeHJia" ("The Law of General Average and The York-Antwerp 
Rules 11

) ( KOTOpasi: B ,lla,u,HeameM B TeKCTe HMeayeTCH ".IIayH,ll3 11
) B CBMOM nocJie.a;HeM 

H3.a;aaHH sToH KHHrH (1990 ro,lla), paccMaTpHsasi: sonpoc o 6y,z:zymeM KOHuenunH o6mee: 
asapnH, nocTaBHJIH c.ne.ZJYIOIDHH eonpoc: 

"CoxpaHsi:eTCH JIH, KaK H npeE,lle, noTpe6HOCTi, e KOHUenuHH o6meH asapHH 
H ecT» JIH y Hee 6yeymee, HJIH, KaK STO nopoe: YTBepE,llaeTCH, OHa YJKe, 
B03MOEHO, ae BHno.nHsi:eT ceoen nepsoHaqa.n;,aon 3a,llaqn, oco6eHHO e JIHHeHm.tx 
nepeso3Kax, cTa.na qepecqyp rpoM03,llKOH H Tpe6yeT qepecqyp MHoro speMeHH H 
cpe,llCTB, He onpaB,llHBasi: Tex nmocoB, KOTOpHe OHa ,llaeT? MoryT JIH TOprOBMe 
KpyrH o6oHTHc;, 6e3 Hee? H ecT» JIH see Ee B03MOEHOCT» HaHTH 60.nee rrpocTOH 
H 60.11ee sqxpeKTHBHJ,JH a.n»TepaaTHBm.tH eapHaHT?" 791. 

92. B 1958 roey npo4>eccop KayT Ce.11»Mep e ceoee: KHHre "BHEHBaHHe o6mee: 
aeapHH: Heo6xo,llHMOCT» HJIH aHaxpOHH3M?" ("The Survival of General Average -
a Necessity or an Anachronism?" .!i.Q_/) npuee.n ca:tGie r.ny60KHe H eeCKHe ,llOBO.llH 
npOTHB KOHuenUHH o6~eH aeapHH, KOTOpHe KOr,lla-JIH6o H3Jiara.nHCI,. OH npumeJI K 
CJie,llyiomeMy- BHBO,Qy: 

78/ Gilmore and Black on "The Law of Admiralty", 2nd edition, The 
Fountain Press Inc, New York, 1975, p. 270. 

].!ll Lowndes & Rudolf, op, cit., para 90.01 • 

.!i.Q.I Op. cit. 
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"PaccMoTpeaHe MaTep:0an1,ao:0 cTopoHid pacnpe.o:e.nea:0J1 061Qe:0 aeapHH 
H8H36e:iKHO HaTaJIKHBaeT Ha MJ.IC.nJ. 0 ue.necoo6pa3HOCTH IlOJIHoro OTKa3a OT BCero 
3TOro HHCTHTyTa, 3a HCKJDO'leHHeM pacnpe.o;eJieHHJI co6CTBeHHO cnacaTeJIJ.HOrO 
B03Harp~.o;eHHH • 

.ll.nH 3alllHT:&l cy.o;oe.na.o;e.ni,uee H Toproeuee OT Henpe.o;BH.o;eHHidX noTepi, aeT 
HHKaKon Heo6xo.zxm.toCTH e pacnpe.o;e.neHHH no:iKepTBOBaHHH H pacxo.o;oB, noc~:o.ni,ey 
OHH Bcer.o:a MoryT orpa.o;HTJ, CBOH HHTepec:&1 nyTeM CTpaxosaHHH, 
.lleHCTBHT8.1IbHO, cyIQeCTByIOIQHe no.nHC:&l He CMOryT .o;aTJ> IlOJIHOH rapaHTHH Hfa TOT 
.o:eHJ., KOr.z:ta HHCTHTYT o6mei asapHH 6y.z:teT ynpa3.z:tHeH, IlOCKOJiloey CTpaXOEIIIIHK 
pe.o;Ko npHHHMaeT Ha ce6H IlOJIHyIO OTBeTCTBeHHOCTE, 3a paCXO,lll,J, KOTOp:&1e 
npHHOCJIT B:&lro.o:y H .o;pyrHM yqaCTHHKaM npe.o;npHHTHH. Ho eonpoc npH 3TOY.'. 
CBO,ltHTCH JIHWJ, K H3MeHeHHIO yCJIOBHH CTpaxoeaHHH, TeXHH'leCKHX npenHTCTBHH, 
HanpHMep, ,llJIH OTHeceHHH Ha C'leT CTpaxOB!llHKa cy.o;aa pHCKa ecex qpe3BM~aHHl,lX 
pacxo.o;os, KOTOp:&1e MOlKeT noaecTH cy.o;oBJia.o;e.neu e CBH3H co cnacaaHeM cy.z:tHa 
HJIH rpy3a, HeT, CTpaxosmaey rpy3a Ta:EOKe 6y.o;eT H8CJIO~O yn.naTHTJ, IlOJIHyIO 
CYMMY 3a rH6e.ni, rpy3a, no:iKepTsoeaHHoro pa.o:H o6mero cnaceHHH, no cyTH 
Bonpoc CBO,ltHTCH K H3MeHeHmo pa3Mepoe CTpaXOBl,IX B3HOCOB HK o6ecneqeHmo 
Ha,llJie:iKamero noKpMTHH e paMKax nepecTpaxoeaa:0J1" ll/, 

93. 3To 3aKJDO'leHHe C03BY'IHO m.zeo.o:y, c.o;e.naHHOMY np:0 o63ope o6mei aeap:0:0 
Me:iK.o:yaapo.o;H:&ll\11 MopcKHM KOMHTeToM (MMK). noKJia,o; Pa6ot1eH rpynm.t MMK no o6mei 
aeapHH, no.o:roToBJieHHJilH a 1982 ro.z:cy ~/, 3aeepmaeTCH c.ne.o:yiommm c.noBaMH: 

"H3 no.nyqeHHI,IX 3aMeqaaHH HBCTByeT, 'ITO HHKaKoro 3HTY3Ha3Ma no noeo.o:y 
pe~opMJ.I c:0cTeMJ.1 o6mei asapHH ae OUO'maeTcH, a caMa H.o;eH TaKOH pe~opM&r 
IlOJIJ.3yeTCH KpaiHe He3Ha'IHTeJIJ.HOH IlO,Q.llep:acKOH, HOB TO lKe epeMH O'leHJ. 
MHOrHe no.o;.o:ep:xmsaJOT H.o;eIO TaKOH pe~opMJoI M8XaHH3MOB CTpaxoeaHHJI, KOTOpaH 
Il03BOJIHT ycTpaHHTJ, He.z:tOCTaTKH cymecTByIOmeii CHCTeMJoI. HCHO TaK:iKe, qTO 
pemHTJ, TeeyIQHe npo6.neMLI, eepOHTHee ecero, MOZHO c nOMOIQJ,IO HOBJ,ZX 
MexaHH3MOB CTpaxoBaHHH, a He 3a cqeT .o:pyrHX B03MOxau.ct pe~opM, 6y.o;a T•:>
npHHUHilOB, Ha KOTOpwx OCHOB:&lBaeTCH no.no:aceHHe 06 o6mei asapHH, HJIH HOpM 
npasa. B 3TOH CBH3H MMK, so3MOXtHO, 6ano 6:&1 Heue.necoo6pa3HO paccMaTp;asaTJ. 
3TY Ter-ty H .o:anee, no KpaHHee: Mepe Ha .z:taHHOM !9Tane, IlOCKOJIJ.KY B03MO:lKHOCTH 
.z:t.TIH npose.o;eHHH npasoeon pe~opM:&l orpaHHt1em.t, H 3TY Ter-ty .nyqme 6ano 6:&1 
o6cy.o;HTJ. KaK TeXHIA8CKyIO H cepBHCHyIO npo6.ner-ty CTpaxOBIQHKaM, a He IOpHCTaM", 

94. KaK npe.z:tCTaBJIHeTCH, RayH.0:3 H Pa6o'laH rpynna MMK B .O:OKJia.o;e 1982 ro.o;a 
CXO,O:HTCJI C npo~eccopoM CeJIJ.MepOM BO MH9HHH, qTO 6y.o:ymee He 3a H3M9H8HHeM HJIH 
pe~opMOH Hl,lHemaen CHCT9MN pacnpe.o;e.neHHH o6men aeapHH, npH KOTOpOH 6:&l.TIH 6:&1 
yqTeHid ace KpHTH'leCKHe 3aMe'laHHH a ee a.o;pec, a 3a ee 3aMeaoi cacTeMOH aoe1.rx 
MexaHH3MOB CTpaxosaHHH, 

fil,/ Ibid. p. 289. 

U/ Ony6JIHKOBaH s HHlpOpMaUHOHHOM 6IOJIJieTeHe MMK a moae, 1983 ro.o;a. 
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95. BwBO,lll,l npo~. CeJI•Mepa, KOTopwe 6~H 3AeC• ynoMHHy~, OCHOB:&IBa.nHCb Ha 
paCCMOTpeHHH MaTepaa.n•HOR CTOpOHW pacnpeAeJieHHR o6mea asapHH. CHJioHOe B.JIHRHHe 
Ha 3TH BlolBO,lll,l OTHOCHTeJihHO MaTepHa.noHOH CTOpOm.t AeJia OKa3a.nH Bonpocw, 
CBR3aHHJ,le C 3aTpaTaMH. OAHaKO B csoen KHHre Cen•Mep Il0Ap06HO npoaHa.nH3Hpoea.n 
TalOKe TO, "ITO OH oxapaKTepH30Ba.n KaK "ncHXOJIOrH"leCKOe 3Ha'teHHe" CHCTeM.E.I 
pacnpeAeJieHHH o6mea asapHH, H B 3TOH CBH3H OH paCCMOTpeJI OTAeJI•HO npasruxa 
"o6mero cnaceHHR" H npaBHJia "o6mero 6nara". IIpoaHa.ne:30:posas KOH.uen.umo "o6mero 
cnaceHHH 11

, OH npHmeJI K BlolBOey: 

"rnaBHWM o6pa30M TeopeTHKH YTBep~AaIOT, "ITO C IlCHXOJIOrHtteCKOH TO"IKH 
3peHHH pe~opMa (T.e. ynpa3AHeHHe) HBnReTCR -qpe3BlalttaHHO onacHWM warOM. 
ECJIH rpy3oBnaAeJihIXJ,l yTpaTRT npaso o6pamaT• B3:&ICKaHHe Ha CYAHO, KOrAa HX 
rpy3 npHHOCHTCR B ~epTBY, CYAOBJiaAeJI•U!,t H Kane:TaHH 6yeyT npORBJIHTb 
CK.nOHHOCTh K no~epTBOBaHHIO rpy30M ropa3AO ttame, 'teM cerOAHH. 

OAHaKO MHOrHe JDOAH, o6JiaAaIOWHe npaKTHqecKl'JM OnHTOM s o6JiaCTH MOpCKHX 
nepeB030K H CTpaxoBaHHH, C"IHTaIOT 3TH onaceHHH qepecqyp npeyBeJie:qeHHiuMH. 
IIo Hx MHeHmo, cymecTsyeT TaKoe orpoMHOe MHO~eCTBO APY•HX npenRTCTBHH ATIH 
npeAHaMepeHHOro YHW-ITO~eHHH rpy3a H TaK Ma.no npaKTH"l8CKHX B03MO~HOCT8H 
cnaCTH CYAHO TaKHM nyTeM, "ITO ynpa3AHeHHe HHCTHTyTa o6meu asapHH He HM:eJIO 
6w noAo6m.ix KaTacTpo~e:qecKHX nocJieACTBHH ••• 3aoposwn 3~eKT 
pacnpeaeneHHH pacxoaos Ha TaK Ha3wsaeMoe "o6mee cnaceHe:e" HBJHieTcH so 
MHOrOM HaAYMaHHWM, XOTH YKOpeHHBWaHCH eepa B TaKOH 3~8KT aaeT npoqH}'IO 
OCHOBY AJ]'.H cymeCTBOBaHHH npaBHJI pacnpeAeJieHHH 11 fill. 

96. "IICHXOJIOrH"leCKHe" AOBO,lg,l B noJI•3Y npaBHJI "o6mero 6Jiara" 6HJIH coqTeHLI 
CeJI•MepoM 6oJiee y6eaHTen•HHMH, HOH npe:3HaJI, qTo cnpaseAJIHBoe pacnpeAeJieHe:e 
pacxoaos COrJiaCHO 3Tl'JM npaBHJiaM Il03B0JIHeT C 6oJihW8H nerKOCTbID HaXOAHTb 
npaKTH"leCKHe pemeHHH B OTHOmeHHH peMOHTa H aa.noHenmeu nepeB03RH. TeM He MeHee 
OH Bwpa3HJI MHeHHe, "ITO nopHAOK pacnpeAeJieHHH 3THX pacxOAOB no o6mea asapHH 
HBJIReTCH "KpaHHe HepaUHoHa.naHHM", e: B:&1cKa3a.nCH 3a TaKoH sapaaHT, npe: KOTopoM 
K~AaH CTOpoHa CTpaxosa.na 6:&1 CBOH co6CTBeHH:&18 pacxo,lll,I, a TalOKe CBOH 
co6cTseHHHe ~H3Htt8CKHe noTepH. Ynpa3AHeHHe npasHJI "o6mero 6Jiara", 
Ha ero B3rJIRA, ~aKTH't8CKH no6yAHJIO 6:&1 nepeB03"1HKOB .nyttme 06pamaT•C11 C 
rpy3oM Ml. 

97. UeJI• HaCTOHW8H rJiaB:&1 3aKJDOqaeTCH B 6onee AeTa.nhHOM aHa.nH3e OCHOBW ,lJ.JI.R 

3THX B:&IBOAOB, apryMeHTOB, KOTOp:&1:e BlolABHraIOTCH B IT0Jlh3Y coxpaHeHHH cymeCTByIDmen 
CHCTel'GI, H HapeKaHHH, KOTOp:&1:e B:&ICKa3WBaIOTCH B OTHOW8HHH 3TOH CHCT8MDI. 

98. Bon•me:HcTso 3Te:x HapeKaHHH HJIH KpHTHttecKe:x 3aMeqaHHH 6HJio npe:aeaeHo s 
aoKJiaae KoMHTeTa no o6men asape:e: CoeeTy Me~eyHapoaHoro coID3a MopcKoro 
CTpaxoBaHHH (MCMC) B 1948 roey. B HeM 6WJIH H3JIO~eHJ,I CJieAyIDme:e KpHTHtteCKHe 
3aMeqaH:iu: ~/: 

ill Op. cit., p. 291. 

ill Thi.d., p. 292. 

~/ The IUMI Committee Report, 1948, pp. 1-2. 
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"a) OrpOMHOe yseJIH'lt8HHe pa3Mepos CYAOB, a TalOKe Apyr111e HOBmeCTBa B d<pepE! 
MOPCKHX nepeB030K H TOproBJIH caeJiaJIH npouecc COCTaBJieHHH AHCnamH 
KpaHHe CJIOEH!alM H CJIHWKOM TpyaoeMKKM. 

b) B IlOCJie~ee speMR npocJieZHBaeTCH T8HAeHtmH He K orpaHH'leHmo, a K 
pacWHpeHmo c<pepH npKMeHeHHH o6mei asapHH, 'ltTO npHBHOCHT HOB~e 
CJIOEHOCTH B 3TY CHCTeey, BMeCTO Toro qT06N paUHOHaJIH3HpOBaTb H 
ynpomaTb ee, KaK 3TO B ueJIOM npHHHTO B HaWH AHH. 

c) B ycJIOBHRX, 0 KOTOpHX CKa3aHo B nyHKTe a), H npH HaJIHqHH TeaaeHUHH, 
ynOMHHyTOH a nyHKTe b), CJIHWKOM qacTo B03HHKaIOT He~H!,Ie 111 nopoH 
qpe3M8pH1,te pacxo,D;l,I. 0HH B03HHK810T no JIHHUH OIIJiaTl,.I YCJIYI", Hanpl'lMep: 
areHTCKHe c6opH, c6opH s nopTy-y6ezHme, cmpseiopcKHe ocMoTpH, 
<pHHaHCHpOBaHHe asaHCOSl,IX n.naTeEeH, a TalOKe ny6JIHKaUHOHH!,18 IlOlllJIHHl,l H 
c6op~ 3a cocTasJieHHe a111cnam111. 

d) nen03HTN no o6mei asapHH Tpe6yioT OT Bcex 38HHTepecoBaHHMX CTOpOH 
CJIHIIIKOM 6oJI•moi KaHU8JIRpCKOH pa60TH. 

e) B03HHK810T CJIO:lKHl.le B~Tm.te npo6Jie~, KOraa aen03HTH BHOCHTCH HJIH 
AHCnama no o6mei asapHH COCTaBJIReTCH He B BaJDOTe CTpaH!,I, H3 KOTOpOH 
IDIH B KOTopyio nepeB03HTCH TOBapH, IDIH nopTa npHnHC*H cyaHa, a B 
KaKon-JI11160 HHOH samoTe. 

f) 3aaepzKH, npoacxoAHIIIHe np111 pac'leTe y6HTKOS no o6mei asapHH, 
COCT8BJieHHH AHCnamH H T.n., nopOEAalOT pHCK KOJie6aHHH B~TH!,IX 
KYPCOB, OT KOTOpHX JIHUaM, BHOCHWKM aen03HT1,1, orpaaHT• ce6R TPYAHO. 

g) n111ua, BHOCH!IIHe aen03HTl>I, H ApyrHe JIHUa HeMHHyeMO 3aTparHB810TCH 
Hen.naTeEecnoco6aocT•m areHTOB cyaHa WIH cyAOBJiaAeJI•ues ••• 

h) neno3HT1,1 no o6mei asap111111 npH ycTaHoBJieHHH CYMMN, noAJieEamei 
AenOHHpOBaHHID, HHOraa qpe3Mepao 38BI,UDalOTCH. 

i) IlpH pac'lteTe y6HTKOB no o6mei asapHH, COCTaBJieHHH AHCnam, nOJIY'leHHH 
B3HOCOB no o6mei asapHH HJIH pacnpeaeJieHHH B03BpaTOB BHeceHm.tX C}'MM 
qacTO B03HHK810T 3aAepzKH. 3TH 3aAepzKH nopozaaioT He06XOAHMOCTb 
A8pEaT• CTpaxoBHe C'leTa OTKpHn.lMH B Te'leHHe HeonpeAeJieHHOro nepHOAa 
speMeHH, 'ltTO 3aqacTyio MemaeT oueHKe HCTHHHOrO COCTOHHHH T8KHX cqeTOB 
IDIH KOHKpeTHOH CTaTHCTHKH no CTpaxosaHHID KaCKO PI Kapro. 

j) BoJI•mHe ~aCXO,D;l,I Ha mmJiaTY KOMHCCHOHHJalX H npoueHTOB. YnOMHffYTHe 
BHme 3aaepEKH o6ycJIOBJI8m.t npHMeHH8Mmol.lH B HaCTORmee speMH npaBIDiaMH, 
KOTOpHe no6yEAalOT K OTCpO'ltK8 nposeaeHHR OKOH'laTeJI.H!ilX pacqeTOB no 
o6mm,,: asap11111M. 

k) TpyaHOCTH, B03HHxaiomne npH HC'lHCJieHHH xax cai.ion KOHTpH6ytmoHHOH 
CTOHMOCTH cyAHa H rpy3a, TaK H C}'MM, noAJieEallU'lX B03MemeHHID no o6mei 
asapHH. 3TH TPYAHOCTH B03paCTalOT, KOrAa oueH!IIHKH cyaHa, 
cyaOBJiaAeJI•UH H .zq,yrHe cneunanHCTl,l npHaep~HBalOTCH pa3m.tX MHeHHH 
OTHOCHTeJI•HO KOHTp1116yunoHHOH CTOHMOCTH AJIR uenei o6mei asapHH B 
CJIYqae, eCJIH rpy3 npHHaA,718:l1tJ/1T rocyaapcTBY H.JIH eCJIH 38 C'lteT npHHffTHH 
rocyaapcTBOM cneunaJI•HYX Mep ero CTOHMOCT• noaaep:am:saeTcR s nopTy 
Ha3Ha'lteHHR Ha HCicy'CCTB8HHOM yposae. 
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1) 0TcyTCTBHe e,z:,;uHoo6pa3HR a npaaH.11ax, perynupyt<>mmc 06uxyt0 aaapmo, 
C03,z:,;aeT ,llOIIOnHHTenLHl,le TPYAHOCTH, IIOCKOnLKy rpy3H, IIO,llII~aJOmHe IIO,ll 
O,llHO H TO Ee nonolKeHHe 06 o6meH aaapHH, qacTO nepeB03HTCR B 
HaCTOHmee speMSI B nopTH BHrpy3KH B pa3HlolX CTpaHaX, r,z:,;e ,z:,;eHCTB)'lOT 
pa3HJ,Ie 3aKOH!,1. 

m) XoTR HopK-AHTaepneHcKue npaaH.11a u no.nyqH.71H IDHpoKoe npu3HaHHe, OHH He 
Bcer,z:,;a TOnK}'IOTCR O,llHHaKOBO !OpHCTaMH H aaapHHHlilMH ~cnamepaMH B 
pa3HJ,IX CTpaHax. Pa3JIHqag B HX HHTepnpeTaUHH Ha HauHOHaJILHOM ypoBHe 
c ro,z:,;aMH npuao,z:,;RT K yae.11uqeHmo YEe cymecTayt0mux pacxo>K.QeHHH B 
npaKTHKe, a TaKEe a TO.TIKOBaHHH cy,z:,;e6HHMH opraHaMH". 

99. IlepequcJIHB B CBOeM ,llOK.Tia,z:,;e 3TH KpHTHqecKHe 3aMeqaHHR, KOMHTeT MCMC 
rrpoaHaJIH3Hpoaa.n ux u c,z:,;e.11a.n HeKoTopwe npe,z:,;sapuTe.TILHLte BMBO,Qi,l. KOMHTeT rrpume.11 
K 3aKJIIOqeHmo, qTo ~yH,z:,;aMeHTaJILm.tH npHHUHII cnpaBeATIHBOCTH, npucymuH KOHuerruuu 
o6meH aaapHH, npH 3TOM He 6wi 3aTpOHYT H qTo KPHTHKH npOCMOTpe.TIH TO 
o6CTORTe.TILCTBO, qTo o6maR aaapHR rro cymeCTBY SIB.TIReTCSI npHHUHIIOM crraceHHSI. 
"IloEepTBOBaHue" B KOHT8KCTe o6meH aaapHH, rro,z:,;qepKffY.TIH q.11em.t KOMHTeTa, !rBJHieTCSI 
He 60.11ee qeM cpe,llCTBOM crraceHHR. KOMHTeT ,z:,;a.nee cqe.11, qTO KpHTHKa Hanpas.11eHa 
npOTHB Tex acrreKTOB, KOTopwe HB.TIH!OTCSI "c.7IYqaHHLIMH A.TISI KOHUeIIUPIH aaapuu" H 
KOTopwe rrpucyTcTsoaa.nu 6w ,z:,;aEe a c.7IYqae ynpa3,z:,;HeHPIH o6mei asapuu. KpoMe Toro, 
KpHTHKa 6:&IJia Harrpaa.11eHa a OCHOBHOM npOTHB Tex He,llOCTaTKOB, KOTOpHe CTaJIH 
oqeaH,llHLlMH )'}Ke B coapeMeHHLIX YC.TIOBHSI pa3BHTHSI MOpCKHX rrepeB030K H TOprOB.TIH, -
rrpOTHB He,llOCTaTKOB, KOTop:we MOEHO ycTpaHHTL H.71H ucnpaBHTL, Bwi c,z:,;e.11aH TaKEe 
B:WBO,ll O TOM, qTQ 3Ta KpHTHKa BO MHOrOM o6~HCHH8TCH TeM, qTO Ha MeEeyHapOAHOM 
ypOBHe He ycTaHOB.TieHO eAHHOo6pa3HH B npaBH.Tiax, pery.11up)'10111HX 06uxyt0 aaapH!O, H B 
npHMeHeHHH 3THX npaBH.71. 3TH npe,z:,;aapHTe.TILHLte BHBO,Qi,l 6H.TIH 3aTeM ,z:,;opa6oTaHJ,I 
KOMHTeTOM, u OKOHqaTe.TILHJ,IH BHBOA CBO.llH.71CSI K TOMY, qTO "npHHUHII o6meH asapHH 
yrrpa3,llHHTL H8.TIL3H, H ••• HaMe~amux OCHOBaHHH MH OTMeHH IIpli!M8H8HHH 3TOH 
CHCTeMlil HeT ••• ". JIIo6aK ,z:,;pyraK CHCTeMa, cor.11aCHO 3aKJIIOqeHmo KOMHTeTa, 
rropo,o;H.11a 6:w "HeyaepeHHOCTL, nyTaHHuy u ,z::i;onOJIHHTenLHLte TKlK6:w". 0.QHaKO KPHTHKa 
6H.Tia coqTeHa ,llOCTaToqHo o60CHOBaHHOH, qTo6:w IIOCTaBHTL aonpoc O nyTKX H 
cpe,z:,;cTaax ynpomeHHH u pe~opMlil. 

100. naa,z::i;uaTL JieT cnyCTSI 0,llHH CTpaxoamHK, He CCH.TiaHCL KOHKpeTHO Ha ,llOK.Tia,z:,; 
MCMC, a KaqecTae o6mero 3aMeqaHHH, yKa3a.n M_/, qTo paccy>K,QeHPIH no noaoey 
ynpa3,llH8HHH CHCTeMlil o6mei aaapHH Tpa,z:,;HUHOHHO HOCH.TIU aKa.o;eMuqeCKHH xapaKTep H 
qTo o6maH aaapuH "paccMaTpuaa.nacL KaK Henpe.11o~HaH qacTL MopcKoro npaaa". 
TaKHM o6pa30M, ace pe~opMHCTCKHe IIOm.lTKH 6H.TIH Hanpaa.11em.t, KaK npaBH.710, .TIHmL Ha 
ycTpaHeHue aHOMa.TIHH, KaK OTMeTH.TIH ,z::i;pyrue aBTOp:w ill, Ha MeEeyHapO,lJ;Hl,IX 
KOH~epeHUHHx, Ha KOTop:wx 61,1.TIH cor.11acosaHl,l u rrepecMoTpem.t HopK-AHTaeprreHcKue 
npasH.Tia, "HHKor,z::i;a He npoao.o;H.110CL rrpHHUHITHa.TILHoro o6CY}K.lleHHR aonpoca o 
npaKTHqecKOH ue.11ecoo6pa3HOCTH 3Toro HCTHTyTa. HanpOTHB, ,z:,;amicymm,s ~aKTOpOM 
npu npoae,z:,;eHHH 3TOH pa60TH 6H.TIO me.11aHHe c,z:,;e.11aTL 3TOT HHCTHTYT TaKHM, qTo6w OH 
npe,z:,;cTaBJIHJICR MaKCHMa.TILHO rapMOHHqffHM H .TIOrHqHLIM, HeCMOTpR Ha TO, qTO 3TO 
rrpHBO,lJ;H.110 KO ace 6oJILWeMY YCJIOEHeHmo pacqeTOB" .a.a,. 

M_/ CTaTLR B.E. Po6epTCOHa, CTpaxOB!IIHKa "MOTOp !OHLOH HHUiypaHC KOMITaHH", 
a perHCTpe Jlnoi,z:,;a, noH,llOH, 7 OKTH6pH 1966 ro,z:,;a. 

ill Selmer, op, cit., p.134; G.R. Rudolf, The York-Antwerp Rules, 1926, 
reproduced as Appendix 4 in the 9th edition of Lowndes and Rudolf, op, cit., 
para 1107. 

ill Selmer, op, cit., p 134. 
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101. IIpH"lHHy :ilTOro 0,1'.:lHH ycMaTpHBa.TIH B "TpaaHUHOHH&IX HHTepecax" ill, .o;pyrl'le lKe 
B "npe.z:tB3SlTOCTH" .9..Q.I. 0.z:tHH CTpaxOBWHK B 1925 roey llHCa.TI Ill o TOM, KaKJ'1() 
"c:wn,He:nmyro HHepumo npeacTOHT npeo.o;o.1IeT 1,, npelKae tleM MOpCKHX nepeB03tlPIKOB H 
CTpaxOBWHKOB y.o;aCTCSl y6em,:TJ, CTpSlXHyTJ. c ce6Sl nyTa 6eCll.lIO,D;H&IX, HO 
yKopeHHBWHXCSl co apeMeHeM 06at1aeB, KOTOpae TaK npOTHBOpeqaT coapeMeHm.tM 
H.o;ea.naM :ilKOHOMHH BpeMeHH, Tpyaa H aeHer". Ewe 0,1'.:lHH npe.o;cTaBHTe.lI!t CTpaxoaux 
Kpyroa, lKHBWHH ropa3,o:o paH:Etme, aapa3WICSl ,o;a.nee 60.1Iee pe3KO. OH nncan 921 :: 

"He.Jiena0: H orpoMHl>IH KOM ropHAH"leCKHX HarpoMo:lK.lleHHH KaTHTCSl ace ,z:.ta.JI:Etwe 
H CTaHOBHTCR Bee 60.II:Etme H 60.JI:EtWe, H ace lKe Te 6e30TBeTCTBeHHl>Ie JIIO.z:lH, 
KOTopae 3aCTaBJUllOT ero KaTHT!tCSl, HO KOTOpax OH He CMeTaeT, C 3HTY3Ha:tMOM 
BOCK.IIHUaIOT, t1To ero HYJKHO c,o;e.JiaT:Et ewe 60.JI1,me ••. D:0:cnawepa H 
3aUHKJIHBWHeCSl Ha :ilTOM IOpHCTa conepHHtlaIOT apyr C ,o;pyroM B JienKe :ilTOro 
npHtlYAJIHBOro KOMa, H TOT, KTO yMYAPHTCSl npWIHnaT:r. K HeMY HOBaH KOMOtlE!K, -
cqacTJIHBaH H aa.aarowHHCJl qe.110BeK". 

102. He see Hana.zxaBmHe Ha CHcTeMY pacnpe,zxe.1IeHHS1 06me0: asapHH sapaJKaJIHCJ. cTOJIJ. 
pe3KO. B 1982 roey Pa6oqaJ1 rpynna MMK c~OPMYJIHposa.11a CBOH saso.zx B 60.1Iee 
MJlt"KHX BMpalKeHHJIX, yKa3aB, "lTO 11 HHKaKoro 3HTY3Ha3Ma no nOBO.z:tY pe~opM&I CHC'1'8M&I 
o6wee: aaapHH He omywaeTcR, a caMa H.z:teH TaKOH pe~opMI>I no.1I:r.3yeTCJ1 KpaHHe 
He3Ha"lHTe.lll>HOH no.ztaeplKKOH", XOTR, KaK yKa3aBaeTCR B H3,o;aHHH JlayHa3a 
1990 ro.zxa fill: "3a nOC.lle,ztHHe CTO H.IIH .z:taJKe 60.1Iee .II8T He pa3 pa3,zxaBaJIHCl> 
npH3aBa Kee ynpa3,zxHeHmo no pa3H&IM npH"lHHaM". C yqeTOM CTO.II!t pe3KOH H 
HaCTOHtlHBOH KpHTHKH .a;oso.z:t!,1 B non:r.3y coxpaHeHHR czcTeMJ,I pacnpe.o:e.1IeHHR o6mei 
asapHH, pa3YMeeTCR, Tpe6yroT oco6eHHo TWaTe.lI:r.Horo aHaJIH3a. 

!l.21 C.H. Johnson, General Average: Abolition, International 
Codification or Reform, ,zxoK.1Ia,zx, 3at1HTaHHWH s JlHsepny.111,cKoM HHCTHTyTe 
cTpaxosaHHR 11 ~espa.nR 1925 ro.o:a, 28 J. Chartered Ins. Inst. 303, UHTaTa H3 
3aRBJieHHR not1eTHOro ceKpeTapR MOpCKOH ceKtn!H CToKro.11:r.MCKOH KoHtt>epeHmm 
(C:i!H~op.o:a D. Koy.11a), 1924 ro,o: • 

.9..Q_I B.E. Po6epTCOH, CTpaxOBWHK "MOTOP IOHl>OH HHmypaHC KOMilaHH", B IIHCl>Me 
pe.zxaKTopy perHcTpa Jl.lloe:.o;a, Jio~oH, 14 HlOJIR 1966 ro,o:a. 

ill K.X • .QlKOHCOH "TeM3 :&H.a; MepcH Map:uH HHmypaHc KOMnaHH", B .a;oK.1Iaae, 
3a"lHTaHHOM B JlHBepny.111,CKOM HHCTHTyTe CTpaxOBaHHJl, op. cit., p 303. 

ill Dar.11ac Oy:i!H, ceKpeTap:r, "3JIJia8HC HHmypaHC KOMnaHH", B ,O:OK.llaae, 
3a"lHTaHHOM B o6~eaHH8HHH Jl.lloe:aa 9 MaJl 1894 ro,o;a. 

ill Op. cit., Appendix 5, The Future of General Average, para 90.02. 
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A. CnpaseLI.1IusocT> 

103. KOMHTeT MCMC B 1948 rop;y RCHO yKa3a.n:, qTo Ca.MLIMH BeCKHMH OCHOBaHHRMH 11,JIR 

coxpaHeHHR HHCTHTyTa 06111ei asapHH RBJUUOTCR ero crrpaBe,llJIHBOCTo H HCTOpHqeCKHe 
KOPHH. KOMHTeT oxapaKTepH30BaJI crrpaBe,llJIHBOCTo KaK "cpyH.z:taMeHTaJioH!dH rrpHHUHrr, 
co.z:tep~~HHCR s KOHuerruHH 06111eH asapHH", H yKa3a.n: Ha ueHHOCT» KOHuenuHH o6weH 
asapHH, KOTOpaR rrOJIOJKHTeJIJ.HO 3apeKOMeH,llOBa.n:a ce6,r "c CaMoro 3apolK,lleHHR MOpCKOH 

KOMMepuHH" Ml. C rrpHHUHilOM crrpase,llJIHBOCTH rrpaKTHqeCKH HHKTO He crropHT. no 

rrpH3HaHmo CeJI»Mepa, o.z;u1oi H3 car,wx r.11asHo1X rtpHqHH 11HCKJUO•U1TeJioHOH 

~H3Hecnoco6HOCTH" KOHuenuHH 06111ea asapHH, npocy111eCTBOBaBmeH BeKa, "HeCOMHeHHO, 

RBJIKeTCH rrpHBJieKaTeJioHOCTo npep;ycMOTpeHHOrO ero rrpHHUHrra pacrrpe.z:teJieHHR paCXO,llOB 

rro crraceHmo". l{a.n:ee OH OTMeqaeT: "To, qTO 6K1Io rro~epTBOBaHo pa.z:tH 0611lero 

6.11ara BO BpeMH orraCHOCTH, TaIOKe ,llOJDKHO B03Me111aToCH 06111HM B3HOCOM. RorHqHOCTo 

H crrpaBe,llJIHBOCTo STOH H,lleH cpa3y ~e 6pocazoTCH s r.11a3a. 6oJiee Toro, 
KpHTHKOBaTo KOHuenumo 06111eH asapHH C ToqKH 3peHHR rrpHHUHTIOB noqTH H8B03MO~HO. 
~,lleR pacrrpe.z:teJieHHR HaCTOJIJ.KO 6JIH3Ka HHTYHTHBHOMY qyscTBY crrpase,llJIHBOCTH, qTo 

BCRKHH ,llOJDKeH corJiaCHToCR C HeB03MOEHOCToro H306peCTH 60.11ee cnpase,llJIHByro 

CHCTeMY" ~/. O.z;u1aKo He K~ corJiaCeH C TeM, qTo ,llOJira,r HCTOpHH HeMHHy-eMO 

cyJIHT ysepeHHoe 6yeymee. Y RayH.z:t3a MO~Ho HaHTH c.11ep;yromee B:&1CKa3:&1BaHHe: 

"LipeBHHe rrp~ o6mea asapHH 6K1IH HaCTOJIJ.KO crrpase.z:tJIHB~H a 
pa3J'Mm.IMH, qTo OHH He rro.z:tsepraIOTCH aarra.z:tKaM H He ~,llaIOTCH B 3alllHTe, H, 

eCJIH 6:&1 cnyqaH, rrpep;ycMaTpHBaIOlllH0 B03Me111eHHe rro 06111ei asapHH, OCTaBaJIHCo 
6:&1 TaKHMH ~e HeMHOroqHcJieHHHMH H orpaHHqeHHioZMH, KaK H B pHMCKOM 

rpaX<.z:taHCKOM npase (s:&16pac:&1BaHHe rpy3a 3a 6opT cy.z:tHa, o6py6aHHe MaqT 
H T.rr.), KaKaH 6:&1 TO HH 6Klla aHTHrraTHH no OTHOmeHmo K CHCTeMe 

pacrrpe.z:teJieHHH spH.z:t JIH so3HHKJia 6:&1. C cospeMeHHoIMH cy.z:taMH cnyqaH o6men 

asapHH 6WIH 6:&1 KpaHHe pe.z:tKHMH (B03MOEHO, MeHee 10~ OT HX HldHemHero 

KOJIHqecTBa), H, .z:t~e eCJIH 6:&1 B03HHKJIO ~eJiaHHe .z:teMOHTHpOBaTo .z:taHHyro 
CHCTeMY, STO He C03,llaJIO 6:&1 HerrpeO,llOJIHMOH rrp06JieMH, XOTH 6:&1 B CHJiy 
orpaHHqeHHOCTH ee rrpm«eHeHHR. HerrpHKTHe Ee B rrocJie,llHHe 125 JieT B:&13:&IBaeT 
He qTo HHOe, KaK rrOCTOHHHOe yseJIHqeHHe qffCJia CHTyaUHH, KOTOp:&1e, KaK 

yTsep~.z:tazoT, rrpHMo rro.z:trra.z:tazoT rro.z:t orrpe.z:teJieHHe 0611leH asapHH, a TaIOKe Te 

.z:torrymeHHH, KOTOp:&Ie MOryT 6:&ITJ. rrpH STOM C,lleJiaH&I. 3TOT rrpouecc MOEHO 
cpaBHHTo c B03Be.z:teHHeM cTeH&I, rrpa KOTopoM KaJK,z:a,rH HOBHH pH.z:t KHprrHqeH 

C03,llaeT OCHOBy ,llJIH CJie,ey:rolllero pH,lla. KaJK.z:tOe HOBOe .z:tOrryllleHHe B CHCTeMe 
o6men asapHH c .11orHqecKoH H ropH.z:tHqecKoa ToqeK 3peHHH MOEeT 6:&1To 

HCilOJIJ.30BaHO B KaqeCTBe rrpKMOI"O rrpeue.z:teHTa ,llJIH see HOB:&IX .z:torrymeHHH" .2..§_I. 

Ml Op. cit., p. 7 • 

.2.5.I Op. cit., p. 121. 

-2.QI Op. cit., para 90.05. 
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104. TaKHM o6pa30M, JiayHtl3 npH3HaeT, 'ITO CHCTeMa pacnpe,o;e.neHHSI o6meH asapl'IH, 
po.o;Hsmasi;csi; B c:any Heo6xo.zu,IMOCTH, 6I,LJia a6comoTHO cnpaBeMHBOn H pa3)7MHOM B 
npe:lKHHe BpeMeHa H qTo C TeopeTHqecKHX Il03HUHH no,o;seprey-TI> ee KPHTHKe 6:&IJIO 6Ed 
Tpy,zmo. Cor.namasi;c1, C Ce.n1>MepOM, OH TaJOKe yKa3LIBaeT Ha TO, 'ITO HH o,zma H3 

Hana.o;OK Ha CHCTeMY o6mee: asapHH He nocBHraeT Ha npHHUHn cnpase,o;.nHBOCTH. Ho 
,o;a.nee OH oTMeqaeT: 

"Y3.nOBEdM MOMeHTOM B apr)'MeHTaUHH Tex, KTO BLICTynaeT 3a OTMeey- 3TOH 
CHCTeMJ:J., BLICrynaeT c.ne.zzyiomee 06CTOS1Te.n1>CTBO: po.o;HBWHCI> KaK :lKH3HeHHO 
Heo6xo.o;HMoe ,o;.nsi; KOMMepUHH cpe.o;CTBO, sTa CHCTeMa y,Ke yTpaTHJia CBOID 6:&IJIJTIO 
po.ni, H BM8CTO 3Toro npeepaTHJiac1, s ,o;oporoe: H aeHy,KHlolH aHaxpOHH3M, KOTOpLIH 
,o;.nsi; ypery.nHpOBaHHH H npoH3Be.o;eHHSI pacqeTOB Tpe6yeT no,o;qac HeCKO.n»KHX JieT, 
Tor.aa KaK ,o;.nsi; pemeHHJI scex STHX sonpocos noTpe6osa.nHc1> 6LI .nHmL MecsuJ:LI, 
ec.nH 6LI 6peMSI Bcex no:acepTBOBaHHH H pacxo,aoB HeC.nH Te, y KOI"O OHH 
B03HHK.nH, a noTepneBmHe TaKHe noTepH nepeKna.z:t&IBa.nH 6LI pHCKH Ha mHpOKHE! 
n.neqH 60.nee qeM .,!:tOCTaToqaoro ,o;.nsi; 3TOI"O pLIHKa MOpCKOI"O CTpaxoBaHHSI" 9,J_/, 

105. C.ne,o;osaTe.n1>HO, s no.a.ztep:iKKy H,ll;eH coxpaHeHHSI CHCTeMEd MO:lKHO CKa3aTL, qTC, 
HHKTO He no,o;sepraeT COMHeHHIO ee r.ny60K)'IO cnpase.o;.nHBOCTl>, XOTSI Te3HC O TOM, qTO 
HCTOpHqecKaSI onpas.o;aHHOCTI> MQ}K8T B TOH HJIH HHOH Mepe C_ny}KHTl, .,!:tOBO,ll;OM B no.nE,3Y 
ee coxpaHeHHJI, H BLI3LIBaeT B03pa:iKeHHR, TaKHM o6pa30M, sonpoc CBO,ll;HTCJI K TO~ty, 
onpaB.z:t&IBaeT .nH CaMa no ce6e npHHUHnHaJil>HaH cnpase,o;.nHBOCTl> STOH CHCTeMJ:J. 
npo,o;o.n:iKeHHe ee HCnO.nl>30BaHHH, HHIIIMH c.nOBaMH: HaCKO.nl>KO no.n1,3a OT Hee 
COH3MepHMa C 3aTpaTaMH BpeMeHH H cpe.o;CTB, conpHZeHHLIMH C ee npm-seHeHHeM? 

106. 0.o;HH H3 Bonpocos, KOTOpLIH B 3TOH CBH3H paccMaTpHBaJICH, 3aK.TIIOqaeTCSI B 

c.ne,o;yiomeM: npHMeHH.nca: .nH npHHUHTI cnpase,o;.nHBOCTH, npHCYIIlHH KOHU8TIUHH o6mei 
asapHH, s KaKOH-.nH6o HHOH cnryauim:? YnoMHHa.nac1, .2..8./ CHryaunH cTpaxosaHHR OT 
no:acapa, e KoTopoe: s ue.nsi;x TymeHHR HJIH orpaHHqeaHH 30IGI no:iKapa MO:iKeT 
noTpe6osaTl>CH yimqTO:lK8HHe qacTH ffMYIIl8CTBa H pa3pymeHH8 npHJieI"aJOIIIHX 3,o;aHHH· 
KaK yKa3LIBaJIOCI>, B TaKHX 06CTOHTe.n1>CTBax sno.nae MOr.na 6LI cymecTBOBaTl> CHCT8Ma, 
B paMKax KOTopoe: Te, q1,e HMYIIl8CTBO 6I,LJIO cnaceao, BHOCH.nH 6M CBOH BK.na.o; B 

B03Memeime noTep:r,, noaeceHHWX TeMH, q:r,e mviymecTBO 6LI.no yHH'ITO:ateHO, HO, noxo.1Ke, 
HH o.o;HH aBTop He ycTaHOBH.n TaKOH npasosoH cHcTeMM, s KOTOpoH npe,o;ycMaTpHsa.noci, 
6M no,o;o6aoe npaso Ha so3MemeHHe noTep:r,. Ce.n»Mep cqHTaeT, qTo npHqHHa, no 
KOTOpOH npHMeHeHHe CHCTeMY o6mei asapHH orpaHHqnsaeTCJI c~epoi MOpCKOI"O npasa, 
3aKJDOqaeTCH B cymecTsosamm 061I1HOCTH onaCHOCTH, KOTopasi; SO3HHKaeT B pe3y.n»TaTe 
3arpy3KH cy.o;Ha TosapaMH, He npHHa.o;.neEalIIJ'JMH cy,o;os.na,o;e.n:r,uy. OH ,o;o6ae.nsi;eT .2._2/: 

!ll..l .Iru,g., para 90.04 • 

.2..8.I C.H. Johnson, op, cit., p. 305. 

lll Op, cit., p. 126. 
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"BpSl.ll JIH Hae:.o;eTCSI KaKaSI-JIH60 HHaH CHTy-auHSI, B KOTOpOH o6maH 

onaCHOCTI> B03HHKaJia 61,1 CTOJII, qacTo. IlpH nepeB03Ke TOBapoB aBTO,llOpOlKHlalM 

HJIH JKeJie3HO,llOp0lKHlalM TpaHcnopTOM onaCHOCTI> MeHee HBHO Bl,lpa:iKeHa, H, KaK 

npaBHJIO, yrpo3a c03.llaeTcH J1Hm1> ,llJIH Tosapos Rl!H cpe.o;CTB TpaHcnopTa. 

B COBpeMeHHl,IX ycJIOBHSIX nepeB03Ka rpy30B B03,llJl'mHJ.1M TpaHcnopTOM oqeHJ. 

noxoJKa Ha nepeB03KY MopcKHM TpaHcnopTOM. Ho Bo3,aymHoe npaso 
pa3pa6aT1,1BaJIOCI> 6e3 3a,lle.HCTB0BaHHH CHCT8Ml>l pacnpe.o;eJieHHH n0Tep1,". 

107. 0.llHaKO, XOTR o6maR onacHOCTI, BO Bcex OilHCaBHYX BJ,Ime CHTY~HSIX, B03MOlKHO, 

H B03HHKaeT MeHee qacTO, 06cTOS1TeJ11>CTBa, B KOTOPHX 6:&UIO 61,1 pa3YMHO H 

crrpaBe,llJIHBO pacnpe,lleJIRTI, lK8pTBl,I H paCXO.z:tl,l M8lK.DJI' pa3JIH'qm.lMH yqacTBy:tOWHMH 

CTOpOHaMH, Bee JKe B03HHKaIOT, HO HHKaKOH CHCTeMW pacnpe,lleJieHHH, Ha'rrOMHHaromee 

CHCT8MY o6meH aBapHH, He IlOSIBHJIOCI>, npH"leM O"leBH,llHO, "ITO co CTOPOHl,I 

KOMMepqeCKHX KpyroB He OK83NBaJIOCI> HHKaKoro ,llaBJieHHSI C ueJil>ID C03,llaHHSI JlI060H 

no.o;o6HOH CHCTeMl>l. 

B. 06ecneqeHHe Henpene3HTocTH B neicTBHHx KanHTaHa so epeMH onacHocTH 

108. 0,llHH H3 CaMl,IX BeCKHX ,llOBO,llOB B Il0Jll>3Y coxpaHeHHSI CHCTeM!,J o6meH asapHH 

3aKJIIOqaeTCSI B TOM, 'qTO KpynHeHmHM npenSITCTBH8M Ha nyTH ynpa3,llHeHHH CHCTeMld 

o6mee: aBapHH SIBJISleTCSI "HelKeJiaTeJil>HOCTI,, no coo6pa:iKeHHHM ny6JIH'qHOro nopR,aKa, 

KaKOrO-JIH6o BMemaTeJI!,CTBa B ,o;eHCTBHSI KanHTaHa BO BpeMSI onaCHOCTH" .l.Q.Q_/. 
3TO lKe coo6paJKeHHe 61,lJIO O,llHHM H3 CaMl,IX BalKHJ,IX ~aKTOpOB, KOTOp1,10: npHBeJI KoMHTeT 

MCMC B 1948 ro,z::i;y K BJ,IBO,o;y, 'qTO CHCTeey o6mee: aBapHH HeJIJ.3Sl H He CJie,o;yeT 
yrrpa3,D;HSITI,, KOMHTeT ITHCaJI: 

"IlpH~Hn o6mee: aBapHH CJIYlKRll KanHTaHy cy,z::i;aa H :9KHITaJKY 3amHTOH OT 

o6BHHeHH.H B MOmeHHHqeCTBe HJIH B 3JIOynoTpe6JieHHH CJ1)'1Ke6Hl,IM nOJIOlKeHHeM. 

KpoMe Toro, OH .o;asaJI KanHTaHy cao6o,z::i;y a1,16opa rrpH onpe,lleJieHHH Tex Mep, 

KOTOp1,1e CJie,o;yeT npHHRTI, ,llJIR crraceHHR cy,o;Ha H rpy3a. OH 61,lJI 61,1 JIHmeH 

TaKOH CB060,1J;1,1, eCJIH 61,1 3HaJI, 'qTO B pe3yJ11>TaTe npHHeCeHHl,IX HM lK8pTB OH Mor 

61,1 6MTI, o6BHH8H CTOpOHOH RJIH CTOpOHaMH, KOTOp1,1e ITOHeCJIH ITOTepH, B 
npecTyrrHoH He6pemHOCTH, 

3To BTopoe coo6pameHHe Terrep1, HMeeT TaKoe JKe BaJKHOe 3HaqeHHe, KaK H 

npelK,lle. B COBpeMeHHl,IX ycJIOBHHX, KOr,o;a COBpeMeHHWe Kopa6JIH, o6Jia,o;aromHe 

oqeH& Bl,ICOKOH CTOm,,;ocT&ID, rrepeB03SIT orpOMHOe KOJIHqecTBO rpy3a, nopon 

qpe3e1,1qaHHO ueHHOro, aKTl,I nolKepTBOBaHHSI BJieKYT 3a co6oe: TSllK8Jll,le 

MaTepHaJI&Hl,le rrocJie,llCTBHSI. BpeMSI OTBeTCTBeHHOCTH, JielKamee Ha KarmTaHe 
cy.o;Ha, Terrep1, TaKlKe BeJIHKO, KaK H B npelKHHe BpeMeHa ••• Ilpe,o;cTaBJISl8TCR 

oqeBH,IJ;Hl,IM, 'qTO rJiaBHOe ycJIOBHe ycrremHWX ,ll8HCTBHH KaITHTaHa BO BpeMH 

orraCHOCTH 38KJlIOqaeTCSI B TOM, 'qT061,1 KaITHTaH He .zlYMa.lI ITOCTOHHHO O TaKHX 

MaTepHaJil,HJ,IX nocJie,llCTBHSIX, 'qTO HeH368lKHO npOHCXO,llHJIO 61,1, eCJIH 61,1 CHCTeMa 

o6mee: asapHH 61,lJla ynpa3,llH8Ha, paBHO KaK H He ,llyMaJI H He HCill,lTl,IBaJI 

onaceHHSI no noeo,z::i;y Toro, 'qTO ero ,lleHCTBHSI 91,13eyT He,llOBOJil>CTBO 

cy.o;OBJia,o;eJ11,ua, Ha CJIY:iK6e KOTOporo OH HaxO.D;HTCSI, HJIH KpHTHKY co CTOpOHiol 

rpy30BJia,aeJI&UeB, KOTop1,1e MOrJIH 61,1 B036y.o;HTI> rrpOTHB Hero HCK O B03MemeHHH 

y61,1TKOB, o6BHHHB ero e npe.D;HaMepeHHOM RlIH HeonpaB,llaHHOM B1,16pac1,1eaHHH 

rpy3a 38 6opT, B Heorrpas.o;aHHOM HCITOJll>30BaHHH noCTOPOHHeH ITOMOmH HJIH B 
HHLIX HapymeHHSIX" 1 .. Q..1./ • 

.!Q_Q/ G.R. Rudolf, op, cit., 1106, P• 485 • 

.1..Q1.I Op, cit., p. 4. 
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OH yTsepxcAaeT, qTo 
OHH OCHOBaHl,l Ha PRAe COMHHTeR&HJ.IX nOC:WXOK. Bo-nepBHX, OH ITOABepraeT COMHl~HHIO 
YTBepxcAeHHe O TOM, qTo 6onoWHHCTBO KanHTaHOB 3H8KOMr.I C npaBH.1laMH o6meH 
aBapHH. 3aTeM OH ITOABepraeT COMHeHmO noc:wxey o TOM, qTQ pacnpeAeneHHe 
noxcepTBOBaHHR B COOTBeTCTBHH C m.tHe AeHCTBYJOWHMH npaBHJiaMH B AeHCTBHTen&HOCTH 
AenaeT C 3KOHOMHqecKOH TOqKH 3peHHR H8B8XCHE,,IM, Ha KOro ROXCHTCR 6peMeHeM 3TO 
noxcepTBOBaHHe. aanee OH CT8BHT IlOA COMHeHHe YTBepxcAeHHe O TOM, qTo B 
6on&wHHCTBe CHTyaunH o6meH aBapnn cywecTsyeT pean&HLIH Blal6op Mexc,ay pa3nHqmmn 
aJI&TepHaTHBH&IMH cnoco6aMH A8HCTBHH B ycnOBHRX onaCHOCTH; H HaKoHeu, OH 
BHpaxcaeT orpOMHOe coMHeHHe no noso,ay Toro, qTo, AaJKe ecnn 6w KanHTam.t 3Ha.JIH o 
MaTepnan&m.tX nocneACTBHRX CBOHX pemeHHH cornaCHO CHCTeMe pacnpeAeneHHR o6a;eH 
aBapHH, OHH npHHHMaJIH 6w HX C yqeTOM T8KHX 3KOHOMHqecKHX coo6paxi:eHHH. 

110. IlpeAceAaTen& OAHOH HaUHOHaJI&HOH accouHaunn asapHHm.tx AHcnamepos OAHcOK~ 
yKa3an .l.Q.3_/, qTQ JDOAH, noasepraiomne COMHeHHIO ueHHOCTo CHCTeMr.I o6meH aBapHH Ha 
3THX OCHOBaHHRX, npoCTO He MoryT npeACTaBHTo KaKHX-nH60 npaKTHqeCKHX 
AOKa3aT8RoCTB B IlOAAepxcey csoero YTBepxcAeHHR. OH OTMeTHn: 

"MoxceT 6wTo, 3TO H sepHO, KaK YTBepxcAaJOT HeKOTOpwe, qTO JIIOAH, 
HecymHe OTBeTCTB8HHOCTo 3a cyaa B o6cTaHOBKe onaCHOCTH, npH OTCYTCTBHH 
CHCTeMW o6mei aBapHH npOAOJDKaJIH 6w AeHCTBOB8Ta, KaK OHPI 3TO A8RaJIH H B 
npomnoM, He o6pamaR BHHMaHHR Ha HecoBnaAaJOWHe RHTepecw BnaAen&ues 
BBepeHHOro HM HMYWeCTBa. 0AH8KO 3TO HeB03MOXCHO AOKa3aTa Ha OCHOBe OilHTa 
npomnoro, nocKonaey s npomnoM TpaAHUHR o6mei aBapnH scerAa nexcana B 
OCHOBe CB060AH HX Bw6opa H noAAepxcHBana HX B H~ pemeHRRX. Ha MOH B3rRRA, 
MOXCHO C nonHHM OCHOB8HHeM YTBepxcAaT&, qTo pemeHHe, HanpHMep, sw6pOCHTo 38 
6opT 6on&moe KonHqecTBo ueHHoro rpy3a c ceBmero Ha Mena cyAHa BMecTo 
Toro, qTo6w IlOIIEaITaTaCR CHRTo 3TO CYAHO, C 6onamei sepoRTHOCTom CTaBHROCa 
6H IlOA COMHeHHe nHUaMH, 3aHHTepecoBaHH&IMH B 3TOM rpy3e, ecnH 6H OHH 
pHCKOBaJIR nonHOCT&m ITOH8CTH UOTepH B pe3yn&TaTe m.t6pacsBaHHR 3TOro rpy3a 
38 6opT H COBepmeHHO He 3aTparHBaJIHCo 6H C MaTepHaJioHOH TOQKH 3p8HHR npH 
npHHRTHH aJI&TepHaTHBHJ.IX Mep" 104/ • 

.l.Q2.I Op. cit., pp. 210-225 • 

.l.0..3./ llxcoH KpaMll B CBOeM BWCTynneHHH Ha 3aCeAaHHH 6pHTaHCKOH accom'.!aU:"-1:H 
asapHHm.tx AHcnamepos s 1969 ro,ay no noso,ay "YnpomeHHR CHCTeMr.I o6mei aBap:mf", 
KoTopoe 6:wxo ony6nHKOBaHo s H3AaHHH From the Chair - Addresses by Chairmen_o,f 
the Association of Average Adjusters, 1873-1976, The Association of Average 
Adjusters and Lloyd's of London Press Limited, London, 1978, p. 83 • 

.l.Q.!/ Ibid., p. 84. 
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111. Cen•Mep cornamaeTCR c TeM, qTo, cc:wiaRCL HCKJIIOqnTen•HO Ha om.rT, AOKa3aTL 
3TO T8M HJIH mu.IM o6pa30M TPY.llffO. 0,llHaKO OH cqnTaeT, qTO B AaHHOM c~ae 
onpaeaaH noaxoa c no3mum 3apaeoro cM1o1cna. OH BJ,JCKa3weaeT MHeane, qTo c 
yqeTOM noArOTOBKH KOMaH,QHoro COCTaBa CYAOB 3TH nuua, CKOpee scero, m,,:eroT o6mee 
npeACTasne1me 06 OCHOBHIIX npmnnmax o6mei aeapHH, XOTR, BepORTHO, H He 
o6naAaIOT B 9TOM sonpoce r.ny60KHMH 3HaHHRMH. Ho OH 3aR~ReT Aa.nee: 

112. 

"B 9TOH CBR3H cneeyeT yqHTMBaT•, qTO JUUla KOMaHAHOro COCTaBa Ha 
cyAaX KpaiHe peAKO HanpRMyIO CTaJIKHBaIOTCR C npHMeHeHH8M npaBHJI 06me0 
asapHH. J1Ix 3~aqa - AOCTBBHT• CYAHO B nopT ue.lll,lM H HeBpeAHMl>IM, 
YperynupoBaHue no o6mei asapuu caMo no ce6e 6yAeT npon3BOAHT•cR Ha.MHoro 
n03AHee, KOrAa CYAOB.n~eneu y,ge on.naTHT Bee CBOH cqeTa, J!Jo.aH, KOTOpNe 
KOMaH~T CyAaMH, peaKO ycMaTpHBaIOT npaKT~eCKYJ() none3HOCTL B Tex 
TeopeTHqeCKHX 3HaHHRX, KOTOpwe OHH npno6penH B yqHJinme. CneAoBaTenLHO, 
MaJIOBepoRTHO, qTo HX 3HaHHR 6yeyT HaXO,lU!Tb CKOn•-nn6o mHpOKOe 
npHMeHeHue" ~/. 

C apyroi CTOpOHJd, yKa3WBaeT OH, B cospeMeHHJdX ycnOBHRX CYAOBnaAenLUM H 
CTpaxosmHKH, KaK npaBHJIO, CBR3WBaIOTCR C KanHTBHOM cpa3y me nocne asap.PIH, a Ha 
ee MeCTO B cpoqHQM nopRAKe qacTO BWCMnaIOTCR 3KCnepTN. B TaKHX cnyqaRx OH 
rOTOB npH3H8TL, qTO Te, KTO ~aKTHqecKH npHHHMaeT peweHHR, AOJDKHH o6naAaTL 
r.ny60KHM 3HaHHeM CHCTeMlol o6wen aeapHH. BepoRTHO, B 3THX o6CTORTen•cTBax 6yeyT 
npeacTasnem.i pa3nnqm.ie 3aHHTepecoeaHHJde cTopoHM, TaK qTo npHHHMaTo peweHHe 
6yaeT He KannTaH, a 9KcnepTM, npeacTaBnRromae 9TH cTopoHM. 

113. KacaRcL eonpoca o TOM, yTpaqasaeT nn npn pacnpeaeneHHH o6meH aeapnn ceoe 
MaTepHanLHOe 3HaqeHHe TOT ~aKT, Ha Koro nO~HTCR 6peMR nomepTBOBaHHR, CenLMep 
TBepao OTCTaneaeT TOqKY 3peHHR, qTo A8HCTsyromaR HJ,IH0 CHCTeMa pacnpeAeneHHR 
o6mei asapnn He cBOAHT Ha HeT 3HaqeHne Toro, Ha Koro nepsoHaqa.n•Ho no~HTCR 
6peMR noTep•. OH yTsep~aeT, qTo s cnTyauun o6mei asapnu cyaoe.naAeneu noqTn 
sceraa OKa3wsaeTCR B 6onLmeM BWHrpwme B pe3yn•TaTe IlOEepTBOBaHHR rpy30M, qeM B 
TOM cnyqae, ecnH TaKoe noEepTBOBBHHe KacaeTCR CaMOrO cyaaa. OH 3aRBnReT: 

"BHe 3aBHCHMOCTH OT pacnpeaeneHHR, o6meaeapnHHMH ywep6, npnqnHeHHMH 
cyaey, yaapnT no cyaosnaAen•uy ropa3AO 6onLHee, qeM cooTBeTCTBYJOWHH 
ymep6, npnqnHeHHJ,IH rpy3y. 3ro o6~RCHRercR TeM, qTo HH HopK-AHTBeprreHcKne 
npasuna, HH HaUHOHaJI•HMe npasoswe HOpMM, perynnpyiomue cucTeMY o6meH 
asapnu, He npeeycMaTpnsaroT npeAOCTasneHne cyaosnaaen•uy nonHoH 
KOMneHcaunn 3a MaTepna.n•HMH ywep6, KOTopwi OH Hen36e~Ho HeceT s cnyqae 
nospe~aeHHR ero cyAHa" .l_M/ • 

.l.Q.5./ Selmer, op. cit., p. 212 • 

.l_M/ ~., p. 213. 
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nOT8pH epeMeHH B nepHOA peMOHTa - 3a HeKJUOqeHHeM Tex e.nyqaee, KOr,Qa 
KOH~mHKTYPa Ha p1,1HKe B.IIJiaK, - noeKO.lll>KY noTepH B pe3y.lloTaTe 3aAepmKH 
HeB03MOlKHO HHKOHM o6pa30M KOMil8HCHpoeaTI> 3a cqeT Tex 3Ken.nyaTaUHOHHHX 
paeXOAOB, KOTOp1,1e IlO,llJielKaT B03MemeHmo no o6mei aeapHH. C ApyroH eTOpOHEd, 
ymep6, npHqHHeHHlalir rpy3y e xo.Qe enaeaTe.n1,H1,Ix pa6oT, peAKO eoo6me cKa31,1aaeTcsi: 
Ha CYAOBJI~eJI»Ue, Il03T0MY Ce.n1>Mep AeJiaeT B1,IBOA, qTo AaJKe npH CHCTeMe 
pacnpeAeJieHHsi: o6meir aeapHH H TaK Ha31,1saeMoM paseHeTBe nomepTBoBaHHH aecKHe 
MOTHBl,I 6yeyT no6~AaT1> K TOM)', qT061,1 AOnyCTHTI> nospexcAeHHe rpy3a, eCJIH rrpH 
3TOM HMeeTeR BM6op Hee.nu M8T8pHaJil,Hl,Ie eoo6paJKeHHR see me BJIHSl~T Ha 
npHHHMaeM1,Ie pemeHHK. OAHaKO Ce.111,Mep ocnapHBaeT YTBepmAeHHe O TOM, qTo BO 
~HOrHX c.nyqasi:x cymeCTByeT peaJiaHaK B03MOlKHOCT1, S1,I6opa Tex HJIH HHl,IX Mep 107/. 
OH npH3HaeT, qTo B c.nyqasi:x noeaAKH cyAHa Ha Me.111, B03MOlKHOCT1, c,QeJiaTI> e1,16op 
HaH60.11ee BepORTHa, HO AaJKe B 3TOM c.nyqae, eCJIH Ha noMOWI> npH31,IB~TCR 
nOCTOpOHHHe cnaeaTeJIH, KaK 3TO qaeTO 61,[BaeT, Ha YCJIOBHSIX "HeT IIOMOWH - HeT 
OilJiaT1,1", 81,I60p enacaTeJil>Hl,IX Mep peAKO 6yAeT 3aBHeeTI> OT pemeHHR KanHTaHa 
cyaHa - qame eeero 3TH pemeHHR 6yAeT npHHHMaT1> KanuTaH cnacaTe.11eir. B ApyrHx 
CHTyauHsi:X, TaKHX KaK noxcap Ha cy,llHe, eTOJIKHOBeHHe, B03HHKHOBeHHe 
"CaMOnpOH3BOJil>HOH TeqH" (no Ce.n1,Mepy), MexaHHqeCKHe Heno.naAKH HJIH npo6JieMl,I C 
na.ny6Hl,IM rpy30M (e Tex e.nyqasi:x, eeJIH no6JIH30eTH HeT nopTa-y6emuma), no ero 
YTBepmAeHHIO, B03MOlKHOCT1, cymeCTBOBaHH.11 peaJil>HOrO S1,I6opa Mexcey noxcepTBOBaHH€'M 
CYAHOM H nomepTBOBaHHeM rpy30M 6yAeT HeBeJIHKa. 

115. H, HaKOHeu, paceMaTpHBaR 3TOT eonpoe, CeJil>Mep YTBeplKAaeT, qTo B 
CHTyauHH, KOrAa B03HHKaeT pea.n1>HaR onaeHOCTI> H Heo6xOAHMO A8HCTBOBaTI> 61,1cTpo, 
HHCTHHKT KanHTaHa - CHaqa.na cnacTH JimA8H, a ~e 3aTeM Ae.naTI> TO, qTO Tpe6yeT 
OT Hero "HCKy-CCTBO MOpeIIJiaBaTeJisi:" B CaMOM mHpOKOM CMl,ICJie, - CKOpee ecero 
OAeplKHT eepx HaA eceMH ApyrHMH coo6paxceHHRMH, B qacTHOCTH MaTepHaJioHWMH, Aame 
eCJIH CHCTeMa pacnpeAeJieHHR o6mei aeapHH H 6yAeT OTCyTeTBOBaTo .l.Q.a_/. 

116. RayHA3, noxoxce, corJiaceH c STHMH s1,1eo.QaMH, PaceroaTpHBasi: apryroeHT 
"ny6JIHqHoro nopKAKa" H IlOACny.llHO Jie:ai:allJYlO B OCHOBe 3TOro aprYMeHTa Ml,ICJII, 0 TOM, 
qTo CHCTeMa o6mei asapHH cpa6aT1,IBaeT KaK "B:eyTpeHHHH U8H30p" HJIH 
"aHre.11-xpaHHTeJI»" e 3amHTY HHTepecoe rpy3a, RayHA3 3asi:ensi:eT: 

"ECJIH ey,QHO CaAP.ITCR Ha MeJI1>, ABP.1ra,ic1, IlOJIHl,IM snepeA, H nonaAaeT 
AHHllleM Ha M.llrK}'lO nopoey, noqTH pe~JI8KTOpHO 6yAeT AaH 3a,QHHH XOA H 
HCnpo6oBaHl,I pa3JIH'IHJ,[8 pelKHMl,I pa60T1,I ABHraTeJIK B IIOill,ITKe CHKTl>CK C Me.llH. 
aaxce ecJIH cyAHo nonaAaeT Ha CKaJI»ffYIO nopoey, nocJie nposepKH Mexcey.QoHm.r.~ 
UHCTepH P.I TP~OB Ha npe.z:tMeT TeqH, ABHraTe.111, see paBHO 6yAeT HCil0.ll1>30BaH 
npH nepBl,IX IlOm.ITKax CHKT» CY.l!HO C M8JIP.I B Ka'leCTBe 061,[qHoro npHeMa 
MOpeII.llaBa~HJI, H, CJieAOBaTeJil>HO, neps1,1e H3A8plKKH, eBK38HHJ,[e C 3Tl'!MH 
IlOill,ITKaMH CHKTI, cy,z:u10 C M8JIP.I, KaK npeACTaBJIK8TCK, Jisi:ryT 6peMeHeM Ha 
CYAOBJiaAeJI1>Ua, 
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EcJIH B cy.ztHO noczynaeT 60.1111me BO~, qeM TO KOJI:FAeCTBO, C KOTOp:LIM 
MoryT cnpaBHTIICR cy,aos1,1e noMnH, ero .nyq:me He TporaTb c MecTa .ao Tex nop, 
nOKa He npH6yeyT cnacaTeJIH H noKa He CTaHeT B03MOlltHYM npoBeCTH BO,ZlOJia3H&le 
pa6onI no ycTpaHeHmo TeqH. nocnemHoe SH6pac1,1saHHe rpy3a 3a 6opT s .mo6ux 
06CTORTeJIIICTBax pe.ztKO .aaeT ze.11aeMHe pe3yJIIIT8Tl,l, nOCKOJIIIKy, ecJIH Ha KOpMe 
HeB03MOEHO c6pOCHTII TRZeJme RKOpR HJIH 38KpenHTII RKOpHoe ycTpOHCTBO, 
cy,aHo, sepoRTHee scero, 6y,aeT npocTo CHOCHTIICR eme .aan11me Ha 6eper, TaK 
K8K OHO CTaHeT .11erqe. C .apyroi CTOpOH&l, 9KmtalK Be MOZeT He cnpaBHTLCR C 
Teq1110, H OHO MOZeT yTOffYTII Ha rny6nHe" l .. 0.2/. 

117. IlpHH.ZlR K BMBoey, qTo s pe3y.1111TaTe H3MeHeHHR HopK-AHTeepneHCKHK npasHJI s 
1924 roey BpR.a .nn npon3omno KaKoe-.11n60 yse.nnqeHHe cnyqaes B1,16pac1,1saHHR 3a 6opT 
nany6Horo rpy3a, RayHJl3 npo.aoJDKaeT: 

"B ueJIOM, y6e.ztHT8JIIIHOCTII ,ZlOBO,Zla "ny6JI:FAHOro nopR.ztKa" H TeopHH 
"aHre.11a-xpaHHTe.11R" s1,131,1saeT cep11e3HHe coMHeHHR, HO, ec.nn Heonpas.aaHHbie 
nozepTBOB8HHR rpy30M see ze 6yeyT HMeTII MeCTO (B pe3y.1111TaTe ynpa3,ZlHeHHR 
CHCTeMM), TO HeCKOJIIIKO ny6.nnqm.tx cy.ae6HMX pa36HpaTeJIIICTB no HCKaM, 
B036y,ii:,aeHHLlM npoTHB mo6wi:: HapymnTeJieH, HeCoMHeHHo, no3BOJIRT .ao6HTIICR 
MHororo, .ZVXR Toro qT061,1 y.aepzaT11 mo6oro OT TaKHX .aeicTBHH s 6yeymeM. 
C.11eeyeT TaIOKe OTMeTHTII, qTo BO MHOrHX THnax MOPCKHX asapHH zepTBOBaTII 
rpy3oM rrorrpocTy Heue.11ecoo6pa3HO HJIH 6ecrroJie3HO" l..l..Q/. 

118. B 9TOH CBR3H, KaK npe.acTaBJIReTCR, eCTII BeCKHe OCHOBaHHR nOCT8BHTII no.a 
COMHeHHe r.naBHYJO noCJ,1JIKy, Ha KOTopoi KoMnTeT MCMC s 1948 roey H ,apyrHe 
CTOpOHHHKH CHCT8Ml,l o6mei asapHH CTpOHJIH CBOH ,ZlOBO~ npOTHB ynpa3,llH8HHR 9TOH 
CHCTel'GI. 

119. KaK RBCTByeT H3 BMmecKa3aHHOro, MHOrHe H3 B03paJKeHHH rrpoTHB CHCTeMl>I 
o6mei asapHn OCHOBam.t Ha TOM, qTo npouecc pacnpe,ae.neHHR o6mei asapHH conpRzeH 
C qpe3MepHI>tMH 3a,aepzKaMH H HeHy,KHJ.IMH pacXO,ZlaMH. Te, KTO Bl,lCTynaeT 3a 
coxpaHeHHe 9TOH CHCTeMM, YTBepz.ztaIOT, qTo 3a,aepZKH H paCXO,Zll,l 6yeyT O,ZlHH8KOB!dMH 
B 60JIIIWHHCTB8 CHTyaQHH, KOTOpMe B HaCTORmee speMR rrpH3HaIOTCR o6mei asapneH, 
BHe 3aBHCHMOCTH OT Toro, 6y.aeT yrrpa3,ZlHeHa CHCTeMa o6men asapHH HJIH HeT. 
KoMHTeT MCMC B 1948 roey 3aRBHJI, aanpHMep: 

.l.Q..2./ Lonwndes and Rudolf, op. cit., para 90.08 • 

.l.lll l.hl_d., para 90.09. 
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KpHTHKa s a.apec CHCTeME,I o6mei asapuu s 3HaquTeJILHOH Mepe 
cocpe.aoToqus~ac& Ha Tex TPY.z:tHOCTllX, KOTOpHe llBJillWTCll HeH36e:iKHl>1MH. IIpH 
JII06oi 3aMeae o6mei asapuu, KOTopaK ceaqac npeMaraeTCll, Heo6xo~o 
6y,aeT - npHqeM B 60JILWHHCTBe THnHqHl,lX cnyqaeB asapHH, KOTOpHe cero,aHH 
cqHTalOTCH o6mHMH, a HMeHHO: nOCaAKa Cy.z:tHa Ha MeJIL, ymep6 npH 
CTOJIKHOBeHHH cy,aoB, IlO:iKap WIH 3axo.a B nopT y6e:iKHma, - npHHHMaTL Te CclMole 
MepH, KOTOpHe no.asepraroTCll CTOJIL cypoBOH KpHTHKe HeKOTOp:r.tMH CTOpOHHHr,aMH 
ynpa3,aHeHHll CHCTeME,I, no cyTH ,aeJia ~OpM~LHOCTH HeH36e:iKHO OCTaayTCll 
TaKHMH :iKe, KaKHe, no coo6pa:iKeHHllM ny6JIH'<IHOro nopll,aKa, npe.zzy-cMaTpHBalO'rCH 
cero,aHll pa3JIH'<IH:&MH HaUHOH~LH:r.tMH CHCTeMaMH npasa. qT06M o6ecneqHTL 
BO3MO:lKHOCTH ,llJlll cnacaHHll C Ha,llJle:iKamHM pacnpe.aeJieHHeM CBll3aHHl,lX C HHM 
3aTpaT H pacxo.aos, noTpe6yeTCll npOH3BO.llHTL oueHey CTOPJMOCTH cy.aaa H 
rpy3a, a TaK:iKe nonyqaTL aaapHHHMe 6oa,D;E,I WIH .aeno3HTM, npe:iK,ae t1eM 
.llOCTaBHTL rpy3, HH ~H3HqeCKHe llBJieHHll npH 3KCTinyaTaUHH cy.aos WIH 
nepeBO3Ke rpy3os, HH xapaKTep asapui WIH ymep6a, npHt1HHHeMoro cy.aa.M P.r 

rpy3y, He npeTepneJIH HHKaKHX cymeCTBeHHfilX H3MeHeHHH. IlOCJie ynpa3.z:tHeHHll 
CHCTeME,I o6mei asapHH MepH no nOJIHOMY CilHCaHmo, YMeHLmeHmo WIH 
ycTaHOBJieHmo CTOPJMOCTH cy,aHa H rpy3a 6y.zzy-T TaKHMH :ate" 111/. 

120. CeJILMep npH3HaeT, '<ITO B YTBepX<.ZieHHH MCMC npHCYTCTByeT ,llOJlll HCTHHl,l. 
Onpe,aeJieH~ SKcnepT~ pa6oTy, 3a KOTop~ B3HMaeTCll nJiaTa s cnyqae o6meH 
asapHH, see paBHO npH,aeTCll ,aeJiaTL H npH H3MeHeHHH npaswz pact1eTOB, OH 
corJiamaeTCll H C BO3MOlKHOCTLro Toro, '<ITO B AOBOJILHO orpaHHqeam.IX paMKax, 
sepOllTHO, npHAeTCll HCnOJIL3OBaT» MexaHH3M, B qeM-TO HanoMHHaromHH 06~ asapHro, 
,llJlll ycTaHOBJI8HHll npasa CYAOBJiaA8JILUa o6paTHTL B3HCKaHHe Ha BJia.aeJILUeB rpy3a, 
Kor.aa BJia,aeJieu HeceT pacxo,D;E,I HCKJiro'<IHTeJILHO Ha 6Jiaro rpy3a. KpoMe Toro, ecJIH 
6M HL1H8WHllll CHCTeMa pacnpe.aeJieHHll 6i.tJ1a ynpa3,aHeHa, TO qacTL TOH pa6OTH, 
KOTOpaH B HaCTOllmee speMll npOBOAHTCll asap&H:r.tM AHCnamepoM, no-BHAHMOMY, 
npHmJIOCL 6H ,aeJiaTL KOMY-TO .apyrOMY, CeJI»Mep yKa3HBaeT A~ee: 

"O,aHaKo eCTL OCHOBaHHll noJiaraTL, '<ITO 3TH pacxo,D;E,I 6y.zzy-T MeHLme no 
cpaBHeHmo C TeMH, KOTOpHX y,aaCTCll H36extaTL, KaK noAqepKffYTO 
KoMHTeTOM MCMC, yperyJiuposaKHe no CJIOlKK:r.tM cnyqaJIM asapai AeHCTBHTeJILHO 
conplllK8HO H scer.aa 6y,aeT conpll:iKeHO C orpoMK:r.tMH paCXOAaMH, Ho JlHmL t1aCTL 
H3 3THX 3aTpaT 06Ht1HO tHrypapyeT B AHCnamax, a MH HMeeM B BH.zzy- 3,aecL 
TOJILKO 3TH npKME,Ie paCXO,aH no yperyJIHposaHHIO. a:ecnamepH OTHOCHTeJILHO 
EeCTKO KOHTPOJIHP~T IlO,llJlezamue BO3MemeKHro pacxo,D;E,I. KorAa Ta HJ.IH HHall 
CyMMa ,aeHCTBHTeJILKO OKa3HBaeTCll no,llJle:iKamei pacnpeAeJieKmo, Ke HCKJiroqeHO, 
t1To oHa npe,acTaBJilleT co6oa KOMneKcaumo 3a He~ pa6oTy, Keo6xo.aHMocT» s 
KOTopoi s paMKax npeMaraeMOH ~LTepKaTHBH oTna.aeT" .ll.2./, 

121. IlOMPJMO 3TOro, XOTll CaMO cnacaTeJILKOe BO3HarpaxtAeHHe see :ate npHAeTCll 
pacnpe,aeJIKTL Mext.zzy- cy.z:tHOM u rpy3OM, pacnpe.aeneaHe 3Toro cnacaTeJILKoro 
BO3Harpa:iK.aeHHH, KaK YTBepX<.ZiaeT CeJILMep, 6y,aeT npe.acTaBJillTL ropa3,aO MeHLmylO 
,aoJIIO 3aTpaT, t1eM pacnpe.aeJieaae pacxo.aos no o6mei asapHH, OH OTMet1aeT, t1To s 
cnyt1ae cnacaHHll o6maK cyMMa, noMextamaK pacnpe,aeJieamo, H3BeCTHa, a 
KOKTpu6yUHOKHall CTOPJMOCTL MO:lKeT 6HTL OCKOBaKa Ka Tex CyMMax, KOTOpHe 
HCilOJIL3OB~HCL B oueKKe cnacaTeJILKOro BO3Karpa:iKAeHHH. IlO3TOMY ,llJlll 
ocymeCTBJieHHll TaKHX pacqeTOB noHa.ao6HTCll npOBO,llHTL ropa3.ao MeHL~ pa6oTy, t1eM 
npu pacnpe.aeneau:e noTep» no o6mei asapHH. 

111/ Op. cit., p. 14. 

ill/ Op. cit., p. 161. 
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122. Bl,,IJIO TaIOKe no,llqepKeyTo, qTo npn pacnpe,lleneHRR nomepTeoeaHHH n pacxoaoe 
no o6mei aeapHH rpy300TnpaBHTenHM, rpy3ononyqaTenHM H CTpaxOBWHKaM npHXOAHTCH 
npOBO,llHTL .llOnORHHT8RDH)'IO pa6oTy. no 3TOMY noso~ yKa3MB8n0CD: 

"OcMoTp nospelK.QeHIGIX Toeapos, pacnpe.lleneHHe CYMM, noanea<amHx 
B03MemeHmO no o6mei aeapuu, nonyqeHHe ,lleno3HTOB HJIH npHHHTHe Mep K 
nonyqeHmo rapaHTHH, pacqeT ocTaToqHOH CTORMOCTH nospea<aeHHoro rpy3a H 
cy~a, H, HaKOHeU, rnraHTCKaH pa6oTa no COCTaBneHmo ,lU'ICnamH, KOTOpas 
conps)KeHa C orpOMHJ,IM KOnaqecTBOM ~opM8nDHOCTeH, - see 3TO HaXO,llHT 
OTpameHHe B pacxo,llax, KOTOpMe B KOHeqHOM cqeTe nomaTCH Ha H 6e3 Toro 
CHJIDHO o6peMeHeHHoro cTpaxoemnKa. KpoMe Toro, cyaoenaaeneu, 
rpy300TnpaBHTenD H rpy3ononyqaTenn HCm.tTMBatOT Macey 3aTpy,llHeHHH H 
HeyA06cTB B CBH3H C BMTTnaTOH H HHKaCCHpOBaHHeM B3HOCOB no o6mei asapHH H 
T.n., 3a KOTOpMe OHH He nonyqaJOT HHKaKOH KOMneacaUHH ••• IlO,llrOTOBKa 
0,llHOH RHWD ,lU'ICnamH, KOTopas conpsmeHa C TWaTenDH1olM H3yqeHHeM H aHanH30M 
cqeTOB 3a peMOHT, cmpeeiepCKHX OTqeTOB, ,lU'IC6ypcMeHTCKHX cqeTOB, pacqeTOB 
KOHTpH6yUHOHHOH CTORMOCTH cyaHa, rpy3a H ~paxTa, MOa<eT 3aHHTD HeCKOn»KO 
neT, H A8me B ,llOBOnDHO npOCTMX cnyqasx Ha 3TO MOryT noTpe6oBaTDCH MHOrHe 
MeCHUI,I" .l.ll/. 

123. CenDMep yKa3MBaeT, qTo HeT HHqero He06MqHoro, KOr,lla co epeMeHH aeapHH AO 
MOMeHTa noseneHHH ,llHCnaum npOXO,llHT OT nHTH ,llO ,lleCHTH neT. IlpeaceaaTen» 
BpHTaHCKOH accoxmaimu aeapHHHMx AHCnamepoe B Mae 1955 roaa, nocne aHanH3a e 
uenoM HeKpynHMX npeTeH3HH O B03MemeHHH y6MTKOB npH rroepe)K,lleHHH cyaoe, 3aHEHJI, 
qTo "c MOMeHTa asapHH AO npeACTasneHHH npeTeH3HH B cpeaHeM npoXO,llHT qeTMpe C 
rronosHHOH roAa. H3 HHX nepsMe 20 Mecsues cocTaens~T cpeaHee speMs, KOTopoe 
TepseTCH H3-3a OTKnaAMBaHHK peMOHTHMX pa6oT, cne~mHe 11 Mecsues npoxOAKT B 
O)KHAaHHH ony6nHKosaHHH cmpseiopcKoro oTqeTa, a 3aTeM npoxoaHT eme 10 Mecsues 
AO noaaqn AHcnamepaM nepsoro AOKYMeHTa s CBH3H c TaKoH npeTeH3nei. A 3aTeM 
AHcrramepM co6npat0T ec~ Heo6xoa~ HM aononHHTenDH)'IO AOKYMeHTaumo H HH~OpMaumo 
H COCTaBJismT C8MY ,llHCnamy, Ha qTo YXO,lU'IT 13 Mecsi:ues" 114/. t{yTD n03,llHee B 
aHanoruqHoM o63ope 6Mno ycTaHosneHo, qTo speMs, 3aTpaqusaeMoe aucnamepaMH, 
6~o coKpameHo ao ceMH Mecsi:ues. CenLMep npH3HaeT, qTo ecnH rosopHT» o 
HOpM8nDHOM cpoKe, KOTOpMH npOXO,llHT C MOMeHTa asapHH AO MOMeHTa pacqeTa noTep» 
AnR ~ 3aHHTepecosaHHMX CTOpOH, TO 3a,llepEKa, BM3MEaeMaR pacnpeaeneHH8M o6mei 
asapHH, oco6oro 3HaqeHHR He HMeeT. 3To o6~scHsi:eTcsi: TeM, qTo qame scero 
COCTasneHHe ,lU'ICnamH no npeTeH3HH B OTHOmeHHH nospe)K,lleHHR cy,llHa CHJIDHO 
3a,llepEHBaeTCH TeMH ~aKTOpaMH, KOTOpMe OTMeqatOTCR B npOUHTHposaHHOM BMWe 
AOKnaae Ilpe.llCe.llaTens BpHTaHcKoH accouHaunn asapHHHMX AHCnamepos. OaHaKo 
CenDMep aenaeT ynop Ha TOM, qTo npH OTCYTCTBHH CHCTeMM o6meH asapHH ansi: MHOrHX 
CTOpOH 3aaep)KeK npaKTHqecKH He B03HHK8n0 6M. He see CTOPOHM 6MnH 6M BMHy}K,lleHM 
}KJlaTD CTOnDKO speMeHH AO COCTasneHHH OKOHqaTeRDHOH ,llHCnamH • 

. ill.I C.H. Johnson, op. cit., p. 310. 

lli.l Association of Average Adjusters, Report of General Meeting, 12 May 
1955, pp. 6-7. 
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"KorAa 't18JIOB8K, 3aTpaxosasum:e: csoe :m-ty!IleCTBO, TepIIHT IIOTepM, 
IIOAJJ:eX<a111He B03Me111eHmo, yperyJIHpoeaHHe 3Toro aonpoca - AeJio HCKJIIOQHTenDHO 
ero Hero CTpaxOBl!lHKa. ECJIH no K8Kl'IM-JIH6o npHQHHaM AeJio 3aTsi:rHBaeTCH, 
3TO MOX<eT Bl,I3WBaTa HeyA06CTBO MR CTOpOH, HO 3TO HHKOro .z;tpyroro 
He KacaeTCR. C .o;pyroH cTopoHM, B CJIY'tlae 06111ei aeapHH nepeIIJieTaeTcH ueJll,1:0: 
psi:A CTpaxoBMx AeJI. ~o Tex nop noKa ae onpeAeJieH&I pa3MepM B3aocos, 
CTpaXOBlllHKH, o6ecne'tlHBmHe CTpaxoaoe IIOKpWTHe CYAHa, ~paxTa H rpy3a, 
He MOryT npOH3BeCTH OKOHQaTeJiaHoro pac'tleTa pa3Mepoa CBOeH 
OTBeTCTBeHHOCTH. 3TO MOX<eT BW3WBaTa pa3ApBJKeHHe ABJKe B Tex cny-qasi:x, 
KOr.z:ta see sonpocw npu o61!lei asapHH pemaioTcR 6e3 oco6oi 3aAepX<KH, 0;:i:H,,uco, 
eCJIH B03HHKaeT cnop OTHOCHTeJiaHO pa3Mepos CQeTa 3a peMOHT npH 
06JlleasapHHHOM noapeX<.o;eHHH CYAHa, HH CTpaxOBlllHKl'l ~paxTa, HH CTpaxOBJnl'!Kl/1 
rpy3a He MOryT 3aKpWTa CBOH CQeTa .ao OKOHQaTeJiaHOro yperyJIHposaHHH 3Toro 
THJIHQHOro KOff4lJIHKTa no .z:teJIY "KaCKO". TaKHM o6pa30M, O.o;Ha 3a,aepX<Ka 
HaCJiaHBaeTCSI Ha .o;pyryio, H CKJia.o;E,IBaeTCSI KapTHHa, JIOA06HaR KpyraM Ha 
BOAe" 115/. 

124. trTo KacaeTcR pacxo.aoa Ha cocTaBJieHHe .aHcnamu no o61!leH asapHH, TO Ceni;Mep 
cpaBHHJI pa3JIHQHl,le HCCJie.z:tOBaHHff, KOTopwe 61,IJIH Ha 3TOT CQeT npose,aeHl,I. B O,llHOM 
H3 nepswx HCCJie.o;osaHHH, npose.o;eHHOM CTpaxOBIIIHKOM, npHBOAHTCff cpeAHSISI UH~pa 12% 
OT cosoeynaoi CYMMJ,I npeTeH3HH no o61!leH asapHH .l.ll_/. Ilo3.o;Hee, s 1914 ro,ay, 
Apyroi CTpaxoBIIIHK yKa3an un~py s pa3Mepe 18,6% ll2/. Ilpl'IMepHo s TO X<e speMH 
O.z:tHH .z:tHcnamep B Haro-HopKe npoaaana3aposan no CJIYqa:e:aoi sw6opKe 12 .z:tHcnam H 
o6aapYX<HJI, QTO cpe.z;tHSISI CTaBKa COCTaBJIHeT TaKX<e OKOJIO 18% .l.lll. B 1925 ro.zxy 
el!le OAHH CTpaxOBlllHK nposeJI aHMH3 50 OT06paHHMX no CJIYQaHHOH BW6opKe AHCIIaDI H 
YK83aJI, QTO cpe.o;HHe pa3Mepw TaKHX 3aTpaT COCTaBJISIIOT 12,5% OT CYMMJ,I npeTeH3lilH 
no 06111ei asapHn ~/. CaM CeJiaMep, npose.aH aHaJIH3 .ancnam, cocTaBJieHHMx B 

OTHOW8HHH cy.aoB HOpBepX<CKOro ~JIOTa B 1952 ro,ay, H HCKJIIOQHB H3 3TOro 8HaJIH3cl 
o.aHo .z:teJio, nonHOCTaIO swnaAasmee H3 06111ei KapTHHM, npumeJI K noKa3aTeJIIO OT 5,2 
AO 8%, yKa3aB npH 3TOM, 'tlTO IXH4>pa 6JIHX<e K 8% npeACTaBJIReTCff 6oJiee 
peanHCTHQHOH. OH npeAJIOJIOX<HJI, 'qTQ 6oJiee BWCOKHe cpeAHHe noKa3aTeJIH, 
npHBO,l:tHBmHeCH paHee, MOryT 61otTa Hepenpe3eHTaTHBHlalMH. 0AHaKO OH oco6o 
no,aqepKHyJI, QTO B AHCname B KaqecTBe paCXOAH&IX CTaTeH ~HrypHpyeT rJiaBHE,Illl'.I 
o6pa30M pa6oTa, nposo,aHMaR AHCnamepaMH, H nama no Hen co6npaeTcsi: CTaTHCTHKc,. 
BMeCTe C TeM pa6oTa ApyrHX JIHU, yqacTByIDIIIHX B 3TOM npouecce, KOTopaa HBJI518l'C51 
3HaQHT8JlaHOH, B IIOJIHOM o6~eMe He oueHHBaeTCR. OH OTM8THJI: 

ll.5/ Selmer, op. cit., p. 170 • 

.!.1.2.I Y.X . .lIJKappeTT, "KoMMepnman JOHaOH smypaHC KOMnaHH", ~eJiaHAa, B 
AOKJia.z:te, 3aQHTaHHOM s HHCTHTYTe CTpaxosaHHSI BHKTOpHH, 1890 rOA• 

111/ Y.P. Pei, KaHTOHCK08 CTpaxoaoe 06111eCTBO, ~eJiaHAa, B AOKJiaAe, 
3aQHTaHHOM B HHCTHTYTe CTpaxoBaHHSI BHKTOpHH, 16 ceHTR6pR 1914 rOAa • 

.ll.B_/ X.K. ~ayJiep s ceoei peqa s KaqecTse IlpeACeAaTena AccouuauaH 
asapHHHWX AHCnamepoa CIDA, OKTR6pa 1914 roAa • 

.!ill C.H. Johnson, op, cit., p. 312. 
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"Cy.z::toBJia.z::teJieu, eJia.z::teJiel.l rpy3a HJIH cTpaxos111HK, KOTOp:wM s TOH HJIH HHOH 
Mepe npmtO.z:tHTCR 3aHHMaToCH KaHU8JIHpCKOH pa60TOH B CBH3H C yperyJIHpOBaHHeM 
npeTeH3HH, He MOf"YT Tpe6osaTo B03MeDieHHH B03pocmmc HaKJiaAHJ,IX 
pacxo.QoB" lA.Q./, 

125. TaKHM o6pa30M, no.llo61u.1e "cKp:wTole pacxo,lll,l" CJieeyeT B o6&3aTeJioHOM nopH.llKe 
yqHT:WBaTo, npHqeM, no MHeHmo CeJILMepa, qacTo 9THX 3aTpaT He HYJICHO 6oUIO 6:w 
HecTH soo6111e, ecJIH 6:w cHcTeMa pacnpe,lleJieHHH 06111en asap1m 61,lJia ynpa3,llHeHa. 

D. B3am-tOOTHOmeHHH Mexuzy: 3aHHTepecOBaHHIIIMH CTOpOHaMH 

126. YTBep~,llaeTCH, qTO CHCTeMa 06111e:n aeapHH B03HHKJia B TO speMH, KOI",lla y 
ey-nuos 61,lJIO npHHHTO nyTemeCTBOBaTL BMecTe co CBOHMH TOBapaMH, noey-naH, 
npo.z::taBaH H o6MeHHBaH CBOH TOBap:w B pa3HoIX nopTax, KY.Ila 3aXO,llHJIO CY.llHO: 

",llJIH ,llpeBHerpeqecKHX cy,noBJia,ZleJioU8B, KOTOp:we nepBloZMH BB0.7IH 9TY 
CHCTeMY B cpe,ZlH3eMHOMOpCKOH TOpI"OBJie, pacnpe,lleJieHHe 06111ei asapHH 6oUIO 
cpaBHHTe.TioHO npOCT:&tM ,ll8.7IOM. Ha HX Ma.TI8HLKHX cy.z::tax nepeB03HJIOCL, 
sepOHTHO, He 6oJiee ,lllO~HHol napTHH s K~,llOM pe:nce, He Te ,ZlHH y ey-nuoB 6:wio 
npHHHTO nyTemecTBOBaTL co CBOHMH TOBapaMH. Il09TOMy MO~O ce6e 
npe.z::tCTaBHTo, KaK Jll06:we TIOTepH no 06111ei asapHH, TIOHeCeHH:we cy,ZlOBJia,lleJILU8M 
H.JIH OAHHM H3 eynuoe, pacnpe,lleJIHJIHCo B KaIOTe KaTIHTaHa B KOHue 
nyTemecTBHH. ECJIH noTepH Hee cy,llOBJia,lleJieu (KOTop:wi O,llHOBpeMeHHO MOr 
6:WTo H KaTIHTaHOM cy.z::tHa), pa3JIHqH:we ey-nU&I 06:wqHO BLUleJIH.TIH eMy 
COOTBeTCTBytODIHe TOBap:w H3 CBOHX napTHH, a eCJIH IlOTepH Hee O,llHH H3 RyITUOB 
(B03MO~HO, B pe3yJILTaTe e:w6pac:wBaHHH ero TOBapa 3a 6opT), TO .npyr.e:e eynU&I 
B8JIH ce6H ITO OTHOmeHmo K H8MY TaKHM Ee o6pa30M, H KanHTaH OT HM8HH BC8I"O 
cy.z::tHa, B03MO~Ho, npe,llJiara.n eMY onpe.z::teJieHHytO CYMMY .z::teHer" .li_l/. 

127. nro6oe nyTemeCTBHe B Te ,llHH 6:wJIO ,ll8HCTBHT8JloHO onacm.lM npe.z::tnpHHTH8M. 
"YpaBHHBaHHe B TIOTepHX B:WTIOJIHH.710 Kpa:nHe HacyDIHytO H TIOJI83Hyt0 q>yHKUPJIO, H60 
KYTIU&I, eepOHTHO, BKJia,Zll,lBaJIH orpOMHytO qaCTo ceoero COCTOHHHH B TaKoe 
npe,llnpHHTHe, a .z::tpyr-Hx cnoco6os 3acTpaxoBaTo ce6H OT noTepo e TO epeMH 
He cywecTBOBaJIO. CHcTeMa 06111ei aeapHH, KOTOpaH pO,llHJiaCo B CHJIY He06XO,llHMOCTH, 
6:Lt7Ia s Te ,llaJieKHe speMeHa s e:wcme:n cTeneHH cnpase.zvmso:n H pa3YMHOH" 12 2 /. 
0.z:,;HaKo: 

.LJ..QI Op. cit., pp. 155 and 158. 

121/ L.J. Buglass. op. cit., p. 2. 

122/ Lowndes & Rudolf, op. cit., paras 90.03 and 90.04. 
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"CerOAHH CHTyallHH ropa3AO C.llOJKHee. CyAHO MH nepeB03KH reHepa.n&H&IX 

rpy3oe H.nH KOHTeiaeposo3 061,1<1ao nepeB03HT aecKo.n1,Ko coTeH napTHH, no:?oH 
CBI.IWe Tl.ICSl'IH, npH'18M Bee OHH npHHaMeJKaT pa3HE,IM rpy300TnpaBHT8JIJIM, HJ~ 

OAHH H3 KOTOpl.IX, pa3YM88TCH, He conpOBOJKAaeT CBOH TOBap1,1. 06maH CyMI~a 

A8Her, BKJiaAJ,IsaeMasr B TaKOe npeAIIPHHTHe, COCTaBJIHeT MHJIJIHOHE.I AOJIJiapoB, H 

COBepmeHHO O'leBHAHO, 'ITO K MOMeHTY npH6HTHJI rpy3a B nyHKT Ha3Ha'leHH~ 

TO'IH&Ie CyMM!al, IIOMeJKame:e B3HOCy s C'leT B03MeweHHH JII06o:e: o6mei aeapHH,. 
He H3BeCTH&I • .lLnH ycTaHOBJieHHH Toro, CKOJI&KO Ka.JKAaH H3 CTOpOH, 

y<1aCTEl)'lOWHX s npeAnpHHTHH, ,llOJDKHa 6y,aeT ynJiaTHTI,, cy.aoBJiaAeJiell npHBJieKaeT 

asapHHHOrO AHCnamepa - Om.ITHOro cneQHa.nHcTa no npaBOBl,IM HOpMaM, 

pery.nHpy:iowHM o6my:io asapmo, - B 3aAaqy KOTOporo BXOAHT COCTaB.neHHe 
a:eapHMHOH AHcnawe:" l.nl. 

128. 0,llHH npe,z:icTaBHT8JI1, TOprOBJ,IX KpyroB, HanpaBHBWHH IIHC&MO pe,z:iaKTOPY 

perHCTpa JI.noi.aa B 1966 ro,z:iy, OIIHCa.n, B '18M npOPI30Dl1lO Kap,llRHa.n&Hoe PI3MeHeHue 

CHTyaQHH cerOAHH. OH yKa3a.n, 'ITO "B3aHMOOTHOW8HHH M8JKAY cy,ao:e.na.ae.n&ueM H 

rpy30:e.na,z:ie.n1,QeM YJl{e 6oJiee He HBJIH~TCH OTHOW8HHHMH napTHepo:e B onaCHOM 

npe,anpHHTHH; ce:e:<1ac OAHH nonpocTy npeAOCTaBJIHeT CaMYI() 061,1<1Hy:io yc.nyry, a 
ApyroH ee IIOJI&3yeTCH" 124/. C ero TO'IKH 3peHHH KaK npe,z:i;cTaEIHT8JIH ToprOBJ,IX 

Kpyros, JII06oi;: nepecMoTp cymeCTB)'lOWHX npaBHJI, H36aBJlH~WPIH Toprosue:e OT pa60T1,1 
no COCTa:e.neHHIO AOKYM8HTallHH B c.nyqae o6wei asapHH, 61,1.ll 61.I BCTpe<1eH C 6oJI&lllOH 
pa.aocT&~. 

129. Ce.n&Mep C'IHTaeT, 'ITO TpeHHH, nopoJKAaeM&Ie c:ncTeMOH o6wei asap1rn:, oco6eHHO 

BO B3aHMOOTHOmeHHSIX Me:lK.zlY cy,aoB.na,z:ieJUileM H rpy30BJiaAeJI&IlaMH, npe: paCCMOTp€HHH 
,ll;OCTOHHCTB K0Hll8IIUHH o6mei aBapHH HMe~T orpOMHeHmee 3Ha'leHHe. "6H3H8CM8H, -

YTBep:lK,ll;aeT OH, - paCC'IHT:WBaeT Ha TO, '<ITO IIOCJie AOCTaBKH ero TOBapoB H Bl.IIIJJaTl.I 
cor.nacosaHHoro q,paxTa OHH cpa3y JKe OK8JKYTCH Bero pacnopHJKeHHH 6e3 KaKHX-~H6o 
.zxonoJIHHTeJI&H&Ix q,opMaJil,HOCTei HJIH Tpe6osaHHH, :3To onpas,z:iaHHo so scex ,apyr:0:x 
BH,llax nepeB030K, 6y.z:11, TO Ha38MHE,ZM Ill.nH B03.zlYWHl,IM TpaHcnopTOM, OAHaKO, ec.n:0 

CYAHO nona.no B 6e,z:iy, rpy30IIOJIY'tlaTe.n1, ,llOJI:lKeH IIO,llIIIIICaT& asapHHHJ,IH 60HA H.nH 

npe,z:iocTaBHT& KaKoe-TO o6ecne'tleHHe, H npH ~TOM OH Bl,IHYJKA8H pa36HpaT1,CJI co CBOHM 

CTpaxOBWHKOM, ,z:iaxce 8CJIH ero TOBap1,1 coBepmeHHO He IIOCTpa,z:ia.nH,,, Pacnpe,.ae.neHHe 

o6mei asapHH 3aTPYAHH8T HCIIO.nHeHHe .zxorosopa nepeB03KH H, 6e3yCJIOBHO, C03,z:iaeT 
TpeHHJI B xopomHX B3aHMOOTHOW8HHHX M8lK.zlY CTOpOHaMH, Ha ,aeJie cy.z:io:e.na,zxeJieu 
He 0'18HI, 3aHHTepecosaH B BOBJ18'18HHH CBOHX KJIH8HTOB, ~paxTOBaTeJieH H 
rpy3os.na.zxe.n1,QeB s 3a6oT:w H pacxo.l4f,l, CBH3aHHE,Ie c npoueccoM pacnpe.zxe.neHHH. 

B oco61,1x 06cTOHTeJI1,CTBax TaKoe pacnpe,z:ieJieae:e MOJKeT HMeT& Mst cy,zxo:e.na,z:ieJI&ua 
lKH3H8HHO BaJKHOe 3Ha'leHHe, HanpHMep, KOr.aa peq1, HA8T O B03MO:lKHOCTH IIOBJ,IWeHHH 

pa3MepOB B3HOCOB B C'leT CTpaxoBaHHJI ero cy,z:iHa, HO ecJIH TaKOH MOTHB 

OTCYTCTByeT, cy,aOBJia,aeJil,IlJ,I, KaK npaBHJIO, npe,anO'IHT~T OTK83l.IBaT1,CJI OT 

KaKOrO-JIH6o pacnpe,zxeJieHHJI npH TOM IIOHHM8HHH, pa3YM8eTCH, 'ITO ymep6 H pacxo,aJ,I, 

noaeceHH&Ie HMH, 6y,z:iyT noKpl.ITl.I" ~/. 

li.3.I L.J. Buglass. op. cit., p. 2. 

~/ IlHCl,MO n.x. IlHHHepa, KOMIIaHHH "rHJIJieCm'l Bpa3epc", pe,zxaKTOPY 

perHcTpa JlJIOHAa, 30 asrycTa 1966 ro,aa. 

~I Op. cit., p. 172. 
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I'Jiasa vu 
0630P AJibTEPHATHB CHCTEMbl 06DtEH ABAPHH 

A. A,,n.TepHaTHSm.te CX8Ml,,l 

130. Te, KTO Bl,lCTynaeT 3a coxpaHeHHe cHcTeMLI pacnpe~eneHHR o6wei aBapHH, 
YTBepE~aIOT, qTo JI106aH H3 npe.zt11araBWHXCSl BpeMSl OT BpeMeHH an»TepHaTHB 3TOH 
CHCT8MLI CTpa~aeT H8CTORLKO cep»83HLIMH He~OCTaTKaMH, qTo ~enaeT HX 
HenpHeMJieM»IMH. H~e npHBO~TCSl onHCaHHe nRTH TaKHX cxeM, KOTOp~e npeA,11aran:HCL 
tI.lT.Sl 3aMeHJ.I cHcTeMLI pacnpe~eneHHR o6weu aBapHH .l.Z&I, 

131. IlepsaR cxeMa cBo~HTCR K TOMY, qTo cy~oBna~eneu ,ao~eH HeCTH 6peMR scex 
noEepTBOBaHHH H pacxo~oe no o6men aBapHH H B03MemaT» Bee noTepH HnH ymep6 
rpy30Bna~en»uee. 

132. B ycnOBHRX HJ.IH8WHHX peEHMOB raarCKHX npaBHn H I'aarCKHX-BHc6macKHX 
npaBHn 127/ TaKaSl cxeMa, H8COMH8HHO, 6wia 6H nonHOCTLm HenpH8MJ18MOH C TOqKH 
3peHHSl HHTepecos cy~a. KaKOrO-TO o6c~eHHH 3Ta cxeMa 6y~eT 3aC.ny,KHBaTL 
TOn»KO B KOHT8KCTe I'aM6yprCKHX npaBHn ll.S_/, ecnH OHH HaHeyT mHpOKOe 
npHMeHeHHe. I'aM6yprcKHe npaBHna He npenRTCTBymT npHMeHeHmo CHCTeMl,,l 
pacnpe~eneHHSl y6HTKOB no o6wei aBapHH, HOB CTaT»e 24(2) OHH npeeycMaTpHBaIOT, 
qTo nonoEeHHSl KOHB8HUHH, KaCaIOWH8CSl OTBeTCTBeHHOCTH nepeB03qHKa 3a yTpaTy HJIH 
nospeE~8HHe rpy3a, onpe~eRSlIDT TaKEe, MOHCeT RH rpy3ono.nyqaT8RL OTKa3aTLCSl OT 
ynnaTH B3HOCa no o6weu aBapHH, H o6R3aHHOCTL nepeB03qHKa KOMneHCHpOBaTL 
rpy3ono.nyqaTe.1IlO onnaTy RM TaKoro B3Hoca HnH pacxo~os no cnacaHmo. IlocKon»xy 
cornacHO nyHKTY 1 CTaTLH 5 I'aM6yprCKHX npasen nepeBo3qHK, 3a HCKJI10qeHH8M 
c.nyqaes IlOEapa, HeCeT OTB8TCTB8HH0CTL 3a B03M8W8HH8 JII06ou yTpaTJ,J: HnH 
nospe:iK~eHHSl rpy3a, eCRH TORLKO OH He ,QOKax<eT, qTo "OH, ero c.ny,,cam11e HJIH areHTH 
npHHSlnH Bee Mep~, KOTOpHe MOrnH pa3YMHO Tpe6oeaTLCSl, qTo6~ H36eEaTL TaKHX 
o6CTOSlT8nLCTB H HX nocne,acTBHH", TO c.nyqaH, B KOTOpHX nepeeo3q11K CMOEeT 
B03M8CTHTL JI1060H B3HOC no o6wei aeapHH 3a cqeT rpy3a, 6yeyT cpaBHHTenLHO 
pe~KHM RBneHHeM. 

133. Il03TOMY ecnH I'aM6yprCKHe npaBHna HaBeyT WHpOKOe npHM8H8HHe, TO, 
B03MOEHO, B03HHKHeT TaKaSl CHTyaUHH, KOr~a CTOpOHE,t, npe~cTaBnHmWHe HHTepecY 
cy~a, H cTopom.i, npe~cTaBnRmw11e HHTepecH rpy3a, coqTyT np11eMJie1.1GIM OTKa3aTLCR 
OT cocTaBneHHH KaKou 6H TO HH 6wio aBap11aHOH ~HcnamH, 3a HCKJI10qeHHeM c.nyqaeB 
noEapa. nH60 3TO MOEeT npHB8CTH K npHHSlTHlO 8nLT8pHaTHBHOH cxeMLI - THna 
cxeIGI 4, KOTOpaH OilHCHBaeTCSl H~e. 

134. BTopaH cxeMa no~pa3YMeBaeT B03BpaT K TeopHH "o6wero cnaceHHR" ("o6meii 
6e3onaCHOCTH"). rro cymecTBY 3TO npHB8RO 6N K OTMeHe scex npaBHJI, KOTOpMe 
BnnenHCL e nepBoHaqan:»aym KOHuenumo o6weii aBapHH B paMKax ~OKTPHHJ.1 "o6wero 
6nara". 

J..2..2.I Lowndes & Rudolf, op. cit., paras 90.11-90.25. 

li.1.I MeX<JzyHapo~aH KOHBeHUHH 06 yHHq>HKaUHH H8KOTOpHX npaBHn, KaCaIOWHXCSl 
KOHacaMeHTOB 1924 ro~a (raarcKHe npasHJia) H raarCKHe npasHJia c nonpaBKaMH, 
sHeceHHIIMH 6pmccen»cKHM npoTOKOROM 1968 ro~a (raarcKo-BHc6micKHe npaeHJia) . 

.l_ll/ KOHB8HIU'IH OpraHH3aUHH 06~e.aHHeHHJ.1x HaUHH o MOPCKOH nepeB03Ke rpy3oe 
1978 ro~a (I'aM6yprcxne npaeena). 
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135. nayH,z:t3 cquTaeT, qTo TaKOH nO,llXO,ll He nonyqHT Bceo6mero npH3HaHHR, OE: 
npHBe,lleT JIHlll:& K ycTpaHeHmo oqeHL H8MHOrHx CHTyaUHH, npH3HaBaeM!,}X cerOAHH o6mei 

asapuei, a 3HaquTeJILHOe COKpameHHe BLI~aT no o6mei asapHH CKaJKeTCR B OCHOEHOM 
Ha cy.zxoB.Jia.z:teJJ:&ue li.2_/, CeJJ:&Mep npn.z:tepmusaeTcJI TaKon me TOqKn 3peauJ1, cqHTaR 
3TY ~em CKOpee poMaHTHqHOH, HeJKeJJH npaKTHqaoi: 

136. 

"MOJKHO 6LITL CTOpOHHHKOM ,O:OKTpHHld "o6mero 6JJara" HJIH ee npOTl'JBHl'JKOM, 

HO, KaK 6LI TO HH 6MJJO, oqeB~HO, qTo m.tT8KaIOWHe H3 Hee npaBHJia BLinOJJHRIDT 

npaKTHqecKue 3a.z:taqe B paMKax o6mei asapun. Ha.z:to npH3HaTL, qTo nyTeM 
OTMeHI,J: pacnpe.z:teJieHHJI y6LITKOB no npaBHJJaM "o6mero 6Jiara" MOJKHO aecKOJI:&KO 

COKpaTHT:& qncJIO cnyqaes COCTaBJieHHJI asapHHHldX AHCnam. Ho Hl'J O,llHO H3 
,o:pyrHX Heyao6CTB npH 3TOM He ycTpaHReTCJI, HanpoTHB, npH 3TOM B03HHKJI~ 6LI 
HOm.te npo6JJe~, TaKHe, KaK ycTaHOBJJeHHe pa3HHilf,I MeJKey 3aXO,llOM B 
nopT-y6eJKHI11e, m.t3BaHHl,IM ".z:teHCTBHTeJJLHOH orracHOCT:&ID", H 3aXO,llOM, B KOT-:>pOM 

B03HHKJJa aeo6XO,llPIMOCTL JIHWL pa.z:tH "6e3onacaoro rrpO,llOJJJICeHHR peHca" 130/. 

TpeTLeH cxeMoij npe.zxycMaTpHBaeTcH, qTo 6peMJ1 noJKepTBOBaHHH .ztOJJJICHO 

JIOJKHT:&CR Ha Toro, KTO HX noaec, HO pacXO,llLI ,llOJJJICHld pacrrpe.z:teJJJITLCR KaK l'J 

npeJK.z:te, 3a TaKoe pemeHne BNCTynWI no KpaiHeR Mepe OAHH qJJeH Pa6oqez rpyrrmu 
MMK B 1982 roey .u.l_/, Ero IIOA,O;epJKHBaJJH TaKJKe rrepBLie CTOpOHHHKH qacTnqaoro 
ynpa3,llHeHHR CHCTeM!,1: 

" ••• eCJJH lKepTByeTCR cy,lU!O, TO 6peMR 3TOro rromepTBOBaHHR ,llOJJJICH:&l 

HeCTH CY.llOB.Jia.z:teJieu WIH ero CTpaxOBIIIHKH, a eCJJH JKepTByeTCJI rpy3, TO 3TE) 

,ZXOJDKHO .JIOXCHTLCH 6peMeHeM Ha rpy30B.Jia,o:e.JILIX8B H.JIH HX CTpaXOBl!lHKOB, Kopoqe 
rOBOpH, CTOpOHW, yqaCTB}'IOIIlH8 B npe,o:npHRTHH, He ,llOJJJICHld 6y.zxyT yqacTBOBa~:L B 

B03MemeHHH IIOJKepTBOBaHHH .z:tpyrHX CTOpoH, IIpHH8C8HHldX pa.z:tn 06111ero 6Jiara,. a 
6peMJI IIOT8PL 6y,o:eT JIOJKHTLCR Ha COOTBeTCTB}'IOIIlHX CTpaXOBIIIHKOB HJJH - B TOM 
cnyqae, ecJJH HMYIIleCTBO He 3acTpaxosaHO, - Ha B.Jia.z:teJI:&UeB. Pacxo.llLI, 

KOTopLie HecyTcR pa@ o6mero cnaceHHR, npe.z:tcTaB.JIHIDT co6oi TaKoe JKe 
IIOJKepTBOBaHHe, KaK H IIOlK8pTBOBaHH8 HMYW8CTBOM, HO OTM8HRTL B3HOCLI B c..:1eT 

B03Me111eHHJ1 pacxo.z:toB no 06111ei asapHH He rrpe.ll.JlaraeTCH, noCKOJJLKY see 

IIOHPIMaIOT, qTo, TaK KaK 3TH pacxo,z:tLt npaKTnqecKH H8H3M8HHO HeCeT 

CY.llOB.Jia,lleJJeu, 3TO C03,llaJJO 6H ,ll.JIR Hero HJJH ero CTpaxOBIIIHKOB 6oJJ:&WHe 

TPY.lU!OCTH" l.li/, 

137. aanee yKa3LIBaJJOCL, qTo, XOTJI ,ll.JIJI pacnpe.z:teJieHHR pacxO,llOB COCTaBJJeHHe 

AHCnam no-npe:iKHeMY 6y,o:eT aeo6xoAPJ:MHM, 3TH ,lll'!CnamH yme He 6y.zxyT TaKKMH 
o6oeMm.IMH H 3anyTaHHL1MH H II03TOMY HX MOJKHO 6y.z:teT COCTaB.JIJITL ropa3.z:t0 6LICTpee H 
C MeH:&Wl'JMH 3aTpaTaMH, HH CeJJLMep, HH nayHJJ:3 He corJJamaIOTCR C TeM, qTo TaKOH 

BapHaHT pemeHHR npHB8A8T XOTL K KaKOM)'"-TO YM8HLmeHmo KO.JIHqecTBa COCTaBJJReMLl:X 

AHCnam, nOCKOn:&Ky- paCXO.z:tLt, sepOJITHee Bcero, 6y.zxyT B03HHKaT:& npaKTHqeCKH B 

KaJK,llOM cnyqae. 0.z:tHaKO naya,o:3 cqHTaeT, qTo 3TO MOrJio 6LI CTaT:& nepBLIM marOM Ha 

• nyTH K noJIHOM)'" ynpa3~HeHHIO CHCT8MLI o6mei asapHH, Ero AOBO.ll TaKOB: 

.li.2_/ Lowndes & Rudolf, op. cit,, para 90,13. 

1.3.QI Selmer, op, cit,. p. 148 • 

.llll Op. cit., para 4,7 • 

.U.2./ C.H. Johnson, op, cit., p.312. CM. TaKJKe AOKJJa.z:t DarJia.z:ta 0y3Ha, 
3aqaTaHlU.12 nepe,o: }"laCTHHKaMB o6~e,QHHeHBR RJJofu:xa 9 MaR 1894 ro,o:a. 
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"CTOPOHJ,I, npe.acTaBJUIJOIQHe HHTepeCH rpy3a, H BX CTpaxoBIQHKH HeCJIH 61,1 B 
3TOM c.nyqae Bee y6HTKH, BH3BaHIGle BH6paeNBa.HaeM rpy3a 3a 6opT, -rymeHHeM 
no~apa, HJIH m.ieyJK,aeHHOH s1,1rpy3KOH - KaK 3TO .aenaeTCH n Tenep:&, - HO rrpH 
TOM OHH OTKa3MHC:& 61,1 OT CBOHX npaB Ha BX B3HCKaHHe B IIOpR.aKe 
pacrrpe.aeneHHH o6mei asapHH c cy.aosna.Q;en:&ua HJIH c .zxpyrnx cTopoH, 
npe,acTasnR10mnx HHTepec1,1 rpy3a. Co csoei cTopoHN, cy.aosna.aen:&IU,,J n HX 
eTpaxoemnKH HecnH 61,1 paexo.ar,i, eBH3aHHl,le e ycTpaHeHHeM ymep6a, 
npnqHH8HHOI"O cy.a:ay B pe3yn:&TaTe IIOIINTOK CHHT~CH C Menn, IIO-rymHT:& nomap H 
T.,a., TalOKe OTKa3aBmHC:& npH 3TOM OT B3NCKaHHR CBOHX y6NTKOB e 
rpy3osna.aen:&ues. TaKOH mare 3HaqHTen:&HOH Mepe cnoco6cTBOBaJI 61,1 
ynpomeHmo .ancnam, cocTaBnHeMNX s c.nyqaRx Kpymmx nozapos, noca,aKH cy,aHa 
Ha Men:& HJIH mr6pacNB8HHR rpy3a, IIOCKOR:&KY npn 3TOM yze 6onee•He 
IIOHM06HJioc:& 61,1 rrposo,anT:& pa3nnqne Mez.rzy cnyqaHHNM H HaMepeHHNM ymep6oM, 
KaK CYAHY, TaK H rpy3y" l.ll/. 

138. CornacHo qeTeepToij cxeMe, see nozepTeosaHnR n see paexo.aN .aonzHJ,1 
nomHT:&eH Ha Toro, KTO HX IIOHec: Hm.JMH CROBaMH, npe.aycMaTpHBaeTCSI IIOnHoe 
ynpa3,aH8HH8 BCeH CHeTeM!il paenpe.aeneHHSI y6HTKOB IIO o6mei asapnn. HMeHHO 3TY 
H.ae10 no.a.aep~HBaIOT Cen•Mep, HeK0Top1,1e qneHN Pa6oqen rpynm.t MMK no o6mei aeapnn 
e esoeM ,aoKna.ae 1982 ro.aa n .a~e, e onpe.aeneH1G1Mn orosopKaMH, HraIHemHHe 
pe,aaKTOpH .nayH.z:(3a. Ilocne,aHHe OT6paCNBaIOT KaK "Heo6oCHOBaHHHe" onaceHHSI HaC'18T 
TOI"O, qTo KaIIHTaHH cy.aos MOI"YT CKOpee IIOHTH Ha B1t16pac1,1saHHe rpy3a 3a 6opT, qeM 
IIOH8CTH pacxo.a.t, KOTOpHe nsrryT Ha cy.aosna.aen:&ua, HOB TO ~e speMH C'IHTa.IOT, 'ITO 
npocToe yrtpa3.c(HeHne scei cncTeM!il pacnpe.aeneHHH y6NTKOB no o6mei asapHH 6y.aeT 
CTpa,aaT:& OAHHM oqeH:& cep:&e3HHM He,aOCT8TKOM. B KaqecTBe npHMepa OHH 6epyT 
TaKoi eapaaHT, npH KOTOpOM CY.zlHO HM88T OCTaTO~HYJO CTOHMOCTL (nocne y~eTa Bcex 

IIOBpe~.aeHHH), paBeytO 1 000 000, a nepeB03HT rpy3 CTOHMOCT:&10 5 000 000, H npH 
3TOM paccyz.aaioT cne.ay10mHM o6pa3oM: 

"B c.nyqae oqea:& cep:&e3HOH asapaa, O'lleBH.ZtHO, CTOHJIO 61,1 3aTpaTHTl> 
2 000 000 nnn .a~e 6on:&me ,anH cnaceHHH scero npe,anpnHTHH, HO no 
cymecTByJOWHM npasos:&IM npHHUHIIaM cy.aosna.aeneu HMen 61,1 npaso npeKpaTHT:& 
peic H cnacoBaT:&, ecnn 61,1 ero o6H3aJIH B3HT:& ua ce6H 3TH pacxo,aN. C ToqKn 
3peHHH ero ~HHaHcosoro nono~eHHH, HHKaKne pacxo.aN, npeB:&1maiomne 1 000 000, 
He MOI"YT 6HT:& onpas.aaHH. 

0,aHaKo HeMNCnHMo, 'llT06N ueHHOe HMYW8CTBO CTOHMOCT:&10 6 000 000 6LIJIO 
6pomeHo HJIH IIOTepHHO, H, HeCOMHeHHO, 6y.ayT IIpHHHTN Mep1,1 K npnsne'lleHHIO 
npo~eCCHOHaJI:&HHX cnacaTenen B COOTBeTCTBHH C OTKPNTOH ~OpMOH 
cnacaTen:&Horo cornameHHH JI.noi,aa. Ho ecnH 3TH cnacaTenH 6y.ayT BNeyJK.c(eHN 
.ao6HBaT:&CSI no.nyqeHHH o6ecneqeHHSI OT K~,ZlOH CTOpOHN, HMYI!l8CTBO KOTOpOH OHH 
cnacyT, H 3aTeM npe.a~HBnHT:& ceon Tpe6oeaHHH no onnaTe cnacaTen•m.tX pa6oT 
TalOKe K~AOH CTOpOHe, BHOBI, B03HHKHYT npo6neM!il, aHaJIOI"H'llH:&le (ecnH He 
~e) TeM, KOTOpNe npncyTCTByJOT B cymecTByJOmei CHCTeMe pacnpe.aeneHHH 
y61.1TKOB no o6mei asapHH" lli_/ • 

.lilt Lowndes & Rudolf, op, cit., para 90.22. 

lli_/ .!J2..i.g., paras 90.15 and 90.16. 
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13 9. IIo:;noroy JiayH,a3 yKa3:&1BaeT, l:ITO npH ynpa3,aHeHHH eHeTeM:&I paenpe,ae.TieHHE 
y6:&1TKOB B nopa,a;Ke o6mei asapHH KpaiHe BaJKHO 6y,aeT o6ecneqzTo, qT06:&1 TaKoE· 
ynpa3,a;HeHHe He 6wxo ese,aeHO Ha HeT IlORBJieHHeM a.TioTepHaTHBHOH eHeTeM:&I 
paenpe.ae.11e·HHR, no,a;o6HoH eHeTeMe enaeaHHR: B ~TOM enyqae ey,z:,;oeJia.a;eJieu Ta:R)Ke 
Hee 6:&1 OTBeTeTBeHHoeTh 3a B03MemeHHe paexo,aos no enaeaHHIO rpy3a. 3Toro, 
OTMeqaeT OH, "HeB03MO:lKHO .ao6HTheR B IlOJIHOH Mepe npH H:&IHemHHX ycJIOBHJIX 
CTpaxoBaHHJI KaCKO, paBHO KaK H npH HOpMa.TihHOH 3aeTpaxoBaHHOH CTOHMOeTH .mc6oro 
ey.a;Ha, H ey,a;osJia,aeJieu 6y.a;eT Tpe6oBaTo no,a;nHeaHHR erreuua.TihHoro H 
,aono.TIHHTeJihHOrO eTpaxosoro IlOJIHea AJIR noKp:&ITHR Tex B03MO:lKHJ.lX y6:&1TKOB, KOTOp:&1e 
np:n eymeeTByiomei npaKTHKe e'lHTaIOTea ,aoJieH rpy3a B o6meii asapHH" u..5_/. 

140. IIo~TOMy rrpe.a;JiaraeTeR B Ka'leeTBe nepBOHal:la.TihHOH Mep:&1 OTMeHHTo CHeTeMy 
paenpe.a;eJieHHR o6mei aeapHH H erraeaTeJioHoro B03Harpaxc,aeHHR, ecJIH o6maR cyMMa 
pacxo,aoB M8HhWe K8KOrO-TO ycTaHOSJI8HHOI"O npe,aeJia, H TeM CaM&IM orpaHHl:IHTb mo6oe 
pacnpe,aeJieHHe o6mei asapHH HCKJIIOq:nTe.TihHO Kpynm.IMH ,aeJiaMH. 

141. B Ka"leeTse eJie,zzyiomero wara npe,aycMaTpHsaeTCR pa3pa6oTKa MexaHH3Ma 
eneUHaJihHOro eTpaxoBaHHR, npH KOTOpOM eTpaxOBOH B3HOe 6y.o;eT B:&lruial:IHBaThCH nH6o 
CBMHMH cy,z:,;OBJia,a;eJihUBMH, JIH6o CTOpOHaMH, npe,aeTaBJIRIDWHMH HHTepec:&1 rpy3a, B 
Ka'leCTBe Ha,a6aBKH K ~paxTy. qTO KacaeTeR B03MO:lKHOro npe,ae.11a, H:mKe KOTOpo~o 
HHKaKoro pacnpe.ae.11eHHR o6mei asapHH HJIH cnacaTe.TioHOro B03Harpaxc,aeHHR 
rrpOH3B0,ZlHTbCR He 6y,aeT, TO no ~TOMy rroeo,ay yKa3:&1BaeTeR e.11e,zzyiomee: "Ee3 
Heo6xo,aRMl,IX CTaTHCTHqecKHX ,aaHm.IX yKa3aTh, KaKOH MO:lKeT 6:&1Th TaKaR Cy-MMa, 
HeB03MO:lKHO, HO, eCJIH B3RTo THilHqHoe OKeaHeKoe rpy30BOe peicosoe cyAHO, TO 
MO:lKHO rrpe,aCTaBHTh ce6e, qTo TaKaR Cy-MMa A0.11:lKHa COCTaBJIRTh nopR,aKa 
250 000/500 000 ,ll;OJIJI. CWA. ECJIH 6:&1 STO 61d.1IO TaK, TO npe.a;JiaraeMaR exeMa 
Il03B0.TIHJia 6:&1 yeTpaHHTh Heo6xo,aHMOCTo pacrrpe,aeJIRTh o6myio asapHIO BO MHOrHX 
cnyqasix, B KOTOP:&IX ~TO ,ae.11aeTCR ceiqac" UQI. 

142. CeJihMepa He oqeHo 6eerrOKOHT B03MO:lKHOCTo Toro, qTo c yrrpa3,aHeHHeM CHCTeM:&I 
ueHH:&le rpy3:&1 6y,ayT B:&16pac:&1BaToesi, XOTR OH H npH3HaeT ueHHOeTo npaBHJI "o6wi~ro 
6Jiara", KOTOp:&le IlOMOI"aIOT o6ecneqHTh 38BepmeHHe pee:ea nOCJie aBapHH; OAHaKI) OH 
Cl:IHTaeT, l:ITO IDpH,aHqeeKHe o6a3aTeJioCTBa ey,aOBJia,aeJioUeB no OTHOWeHHID K rpy3y H 
orpaHH'leHm.IH Kpyr o6CTORTe.TioCTB, npH KOTOp:&IX cy.aos.11a.aeJioU:&1 HMeIDT 3aKOHHOe 
rrpaso rrpeKpaTHTo peie, Il03B0.TIRIDT B ,ZJ;OCTaTO'lHOH Mepe KOHTpOJIHpOBaTo 
CHTyaumo l.11/. B OTJIHqze OT JiayH,a3a, Ce.110Mep mteTynaeT 3a TO, qT06:&1 eoxpaHHTo 
3a cy,aHOM H rpy30M HX OTBeTeTBeHHOCTo 3a noKp:&ITHe paexo,aoB Ka cnacaTeJibH:&le 
pa60T:&1 H He OTMeHRTo ee C ynpa3,aKeHHeM CHCTel'Gl no o6mei aeapHH, KOTopoe OH 
no.a.aepxczsaeT. Ce.110Mep eqzTaeT, qTo npaKTHl:leCKHe npeHMymeeTsa eoxpaHeHHR 
H:&IHemHeH CHCTeM:&I OTBeTeTB8HHOCTH ey,a;Ha H rpy3a 3a B03MemeHHe pacxo,aoB Ha 
crracaTe.TioHJ.le pa60T:&1 nepesemHBaJOT see Ke.aoeTaTKH. KaeaReo STHX He.aoeTaTKOH, OH 
OTMeqaeT: 

~I lb.i.Q., para 90.16 • 

.l,lQI lb.i.Q., para 90.24 • 

. U.1.1 Op. cit., pp 239-241. 
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"BMeCTe C TeM, He.o;OCTaTKH 6y.zzyT ropa3.o;o MeHee cep1,e:31u,JllllH, '<18M npH 
HblHemHeH CHCTeMW nonHoro pacnpe.o;eneHHH y6wTKOB (no o6mei aeapHH), 
Bo-nepawx, aceraa 6y,o;eT H3BeCTHa CYMMa (cnacaTen1,Hoe BO3HarpruK,o;eHne c 
npoueHTaMH H pacxo.o;aMn Ha eeaeHHe neperoeopoe ana cy.o;e6Hoe 
pa36HpaTenI>CTBO). B Ka'<leCTBe KOHTpH6yUHOHHOH CTOHMOCTH, KaK npaeano, 
6y.o;eT aocTaTO'<IHO acnon1,JOBaT1, CTOHMOCTb, H3 KOTOpOH HCXO.D;Hn cy,o;I>H KJIH 
ap6nTp, KOrAa TOT onpeaenHn C)'MMY cnacaTen1>Horo BOJHarpruK.o;eHHH, TaKHM 
o6pa30M MO~HO 6y.o;eT TaJOKe H36e~aTI> BO3HHKHOB8HHH H8HOpM8nI,HblX CHTyaUHH, 
KOTopwe no,o;-qac BOJHHKaIOT cero.o;HH, Kor.o;a cnacaTen1,Hoe BOJHarp~.o;eHae 
onpe.o;enHeTCH Ha OCHOBe O.D;HOI"O Ha6opa CTOHMOCTeH, a pacnpe.o;eneHHe 
npOH3BO.D;HTCH Ha OCHOBe coeepmeHHO .o;pyrHx CTOHMOCTeH. KpoMe TOI"O, 
ycKopHTCH CaM npouecc pacnpe.o;eneHHH, a pHCK, conpHmeHHblH c KOne6aHHHMH 
Ba.JIIOTHblX eypcoB, COOTBeTCTBeHHO yMeH:&WHTCH" ~/. 

143. no nHTOH cxeMe, KOTOpaH paccMaTpnea.nac1,, KOHOCaMeHT .o;oJDKeH C.ny>KHTI, 
O.D;HOBpeMeHHO CTpaxOBWM nonHCOM .D;nH rpy3a, no KOTOPOMY npOH3BO.D;HnOCI, 6w 
nOKpWTH8 mo6oro ymep6a TOBapaM, 6y.o;1, TO B pe3yn1>TaTe HeC'tJaCTHOI"O cny'<laH WIH 
nomepTBOBaHHH, H mo6oro BJHoca no o6meH aeapHH .ll.9./. 

144. IlpHHHTHe no.o;o6HoH cxeMW TaJOKe He npHeeno 6w K nonHOMY ynpa3.o;HeHmo 
CHCTeMW o6meH aeapHH, HO, KaK YTBepm.o;aIOT, npOTHB KOHU8IlUHH JaCTpaxoeaHHOI"O 
KOHOCaM8HTa pemHTenI>HO swczynaioT KpynHble TOproswe KOMnaHHH C 6onI>WHM Om.ITOM 
yperynapoeaHHH npeTeH3HH, KOTopwe npe.o;nO'<IHTaIOT HMeT1> aeno HanpHM}'lO co 
CTpaxOBWHKaMH no CBO8MY co6cTB8HHOMY ew6opy liQ./, CxeMa see.o;eHHH 
JaCTpaxoeaHHOI"O KOHOCaM8HTa B nocne.o;HHe I"O.llLI CTaJia npe.o;MeTOM aKTHBHOI"O 
o6cym.o;eHHH; O.z;ulaKO npaKTH'<l8CKH H8T HHKaKHX OCHOBaHHH COMHeBaTI>CH B 
npaBHnI>HOCTH swsoaa, caenaHHoro KoMaTeTOM no o6men asapHH MCMC a 1948 roey, 
KOTOpwH yKaJa.n, '<ITO 3Ta a.o;eH "OCHOBaHa Ha apryMeHTaUHH, KOTOpaH He Y'<IHTHBaeT 
pH.o;a pea.JII>HblX 06CTOHTen1>CTB, paBHO KaK H He npHHHMaeT BO BHHMaHHe ypOKOB 
npaKTHKH Ha pwHKe cppaxTa, B MOpCKOM CTpaxosaHHH, nepeBO3Kax, TOprosne H 
q>HHaHCHposaHHH, KOTOpwe HCHO IlOKa3HBcllOT, '<ITO 3Ta cxeMa YTOilH'IHa" 141/. 

B. He3acTpaxosamwe HHTepecw 

145. CTopOHHHKH ynpa3.z;ui8HHH CHCTeMW pacnpeaeneHHH y6wTKOB no o6meH asapHH 
yTsepmaa:ioT, 'ITO npa pemeHHH npo6neM, KOTopwe a HaCTOHmee speMH npH3BaHa pemaTI> 
CHCTeMa o6meH asapHH, COOTBeTCTBytOWUe HOBWe MexaHH3MLl CTpaxoBaHHH 6wnH 6w 
ropa3.o;O 6onee 3q)Cp8KTHBHI,Dl,JH H MeHee .o;oporOCTOHWHMH, TaK, O.D;HH H3 '<lneHOB 
Pa6o'<leH rpynnw MMK a 1982 ro.zzy JaHsHn: "BoJMemeHHe CYMM H pacnpe.o;eneHae cpoH.o;a 
o6mei asapaa npe.o;cTaBnHeT co6oH cero.o;HH He 6onee, <1eM 3anyTaHHWH cnoco6 
nepepacnpeaeneHHH pHCKOB M8E.z:tY CTpaxOBWHKaMH, Koraa, KaK 3TO o6H'<IHO H 
npoHcxo.o;HT cerO,llHH, see HHTepecw nonHOCTI>~ JacTpaxoeaHJ,I, npapo.o;a cacTeMW o6men 
asapHH Hee q>HHaHCOBHe nocne.o;CTBHH CTaHOBHTCH yme cosepmeHHO HHWMH, '<leM OHH 

.l.l.B_I ~., p 203, 

.l.l.2/ Lowndes & Rudolf, op. cit., para 90.17. 

li.Q_/ Ibid. 

lill Op. cit., p. 10. 
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6:t.UIH npe:ai:,o;e, KOr,o;a CTpaxoaoe IIOKp:WTHe 6:t.UIO HeAOCTaTO'IHbtM PlJlH OTCYTCTBOBa.JlC) 
soo6111e" li.2_1. B CBOHX s:wso,aax Pa6oqaR rpynna no,a,aep:a<a.na "peq>OPMY MexaHH3M:OB 
CTpaxoBaHHSl c ue.1n,IO ycTpaHeHHSl He.aocTaTKOB cy111ecTByIOI11eH CHCTeM:w". 

146. 0,aHaKo KoMHTeT MCMC B 1948 ro,ay cqeJI yTsep:a<,aeHHe o TOM, 'lTO cero,aHR rpy3 

H cy,aa CTpaxyioTCR 'lallle, 'leM Bo speMeHa pa3pa60TKH HopK-AHTBepneHCKHx npasn:JI, 
He,aocTaTO'lHO o60CHOBaHH:wM, H yKa3a.n, 'lTO 3TO cepae3HO OCJia6JIReT IIO3HUHH 

CTOpOHHHKOB ynpa3,aHeHHSl CHCTeM:w. KOMHTeT B:wpa3HJI COMHeHHe B o6oCHOBaHHOC~~H 
npe,anOJIO:a<eHHJl O TOM, 'lTO He3SCTpaxoBaHH:wH 3.JieMeHT SlBJISleTCSl HH'lTOX<HLIM HJIH '!TO B 

CJIY'lae ynpa3,o;HeHHSl CHCTeM:w 06111ei asapHH Te CTOpOH:w, KOTOp:we AO CHX nop 
npe,o;nO'IHTaJIH He CTpaxoBaTo CBOH rpy3, COrJiaCRTCSl JIH6o CTpaxosaTo ero, JIH6C> 

CaMOCTOSIT8JlbHO H8CTH y6:&1TKH no 06111ei aBapHH HJIH cnacaHHIO li.3_/. 

14 7. AHa.norH'IHaH TO'IKa 3peHHSl 6:w.Jia S:&ICKa3aHa OAHHM 0603peBaTeJieM B pen'ICTpe 

Jlnoi.aa B 1966 ro,ay: IIO ero MHeHHIO, 3Ha'IHTeJibHaR qacTb CYAOB H rpy3a 

He CTpaxyeTCSl JIH6o CTpaxyeTCH Ha orpaHH'IHTeJibH:wX ycJIOBHHX 144/. O,aHaKO :,>'ra 
TO'IKa 3peHHH pa3,o;eJIRJiaCb He BCeMH 145/. OAHH H3 ee IIpOTHBHHKOB nHca.n: 

"IIpOTHBHHKH ynpa3,o;HeHHSl CHCTeM:w npaKTH'leCKH HeH3MeHHO npe.zi;BapH!O'I' 
H3Jio:a<eHHe CBOHx H,aeH cJie,ayIOIIIHM aprYMeHTOM: He3aCTpaxosaHH:wH co6CTBeF.:HHK 

no:a<epTBOSaHHOro ffMYIIleCTBa, 6y.zi:o TO cyAHO, q>paxT PlJlH rpy3, OKSX<eTCH B 
3aBeAOMO He6JiaronpHSITHOM IlOJIOX<eHHH B pe3yJibTaTe JIHWeHHSl ero npaB Ha 

IlOJIY'leHHe B3HOCa OT .apyrHX CTOpOH. Ha neps:wi B3rJISIA 3TOT aprYMeHT 
Bl>IrJISl,llHT BeCKHM, HO rpy3OOTnpaBHT8Jia, He CTpaxy10111HH CBoe HMYIIleCTBO Ha 

IIJiaBy, - liBJieHHe KpaiHe peAKOe, B 'laCTHOCTH B CHJIY Toro, 'ITO coepeMeHHaH 

6aHKOBCKaH CHCTeMa npespaTHJia IlOJIHC HJIH cepTHq>HKaT MOpCKOrO CTpaxoBaHHSl s 

OAHH H3 H806XO,llHMI,IX AOKYMeHTOB ,aJISl 3aKJIIOqeHHH c.aeJIOK. Mo:a<HO He 6e3 
OCHOBaHHH npe,anoJIOX<HTb, 'lTO BJia,o;eJieU, KOTOpldH ,OTOB 3KCIIJIYaTHpOBaTb csoe 
cy,o;Ho He3acTpaxoeaHH:wM, RIIH Toproaeu, roToB:wH no.asepreyTa ceoi rpy3 

onacHOCTSIM MOpH, BIIOJIHe 6y,ayT roTOBld npHHRTb Ha ce6H ,llOIIOJIHHTeJiaHLIH pHCK 

Toro, 'lTO HX ffMYIIleCTBO 6y,o;eT npHHeceHO B ~epTBY pa,o;H 6e3onacHOCTH ecex 
3aHHTepecoBaHH:&IX CTOpOH, 'ITO, KaK yxte 6:&IJIO IIOKa3aHO, He SlBJISleTCH O'leHb 
cepae3H:wM pHCKOM. KpoMe Toro, 3TOT He,D;OCTaTOK B 3Ha'IHTeJiaHOH CTeIIeHH 

KOMneHCHpyeTCH TeM, 'ITO OH He 6y,o;eT o6R3aH ,o;eJiaTa CBOH B3HOC B BO3MemeHHe 

Tex y6:&ITKOB no 06111ei asapHH, KOTOp:we IIOHeCyT ,o;pyrHe" 146/. 

142/ Op. cit., para 4.4. 

143/ Op. cit., p. 6. 

~/ ~.B.B. LbKOHCOH B IIHCaMe pe,o;aKTOpy perHCTpa JI.noi,o;a OT 6 HIOHH 

1966 ro,o;a. 

l..i.S.I G.R. Rudolf, op. cit., para. 1102, p. 483; C.H. Johnson, ~i..t

~/ C.H. Johnson, op. cit., p. 315. 
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148. CenaMep npHaepxcHBaeTCH npaKTHqeCKH TOH xce TOqKH 3peHHH, OH npH3HaeT, 
qTo c.nyqaH OTKa3a OT CTpaxoeaHHH KaK co CTOpOHlil cyaoBJIMenauee, TaK H co 
CTOpOm.t BJiaaenaues rpy3a aeHCTBHTen&HO mHpOKO BCTpeqazoTCR. OH yKa3wBaeT, qTO 
HeKOTopwe cyAoBnaaenaIJ;Eil npeAnoqHTaIOT 6paTa Ha ce6H 6onamy10 qacTa pncKa, qeM 
3TO npHHRTO o6wqHo, HO yTeep,t,aaeT, qTo HaHTH BJ1aAenaua, KOTopwi 6w B3Hn Ha 
ce6H pHCK, CBH3aHm.tH C nospexcAeHHeM H rn6eJia~ cyaHa, B IlOJIHOM o6~eMe MOllCHO 
KpaiHe pe~Ko. OH npoaoJDKaeT: 

".ll.nH KaJKAOrO CYAOBJiaAenaua npH EIJ,I6ope THna CTpaxOBaHHH KaCKO 
pemazoUlylO pona HrpazoT qHCTO MaTepHanaHWe coo6pallteHHH, Ynpa3AaeHHe 
o6mei asapHH, HeCOMHeHHO, CKaJKeTCR Ha pHCKe 6onamHX oTqncJieHHH, 

CHCTeML,I 
B :3TOM 

c.nyqae cy~oenaaenaey npHaeTCR CaMOMY noKpweaTa cnacaTen&Hlile pacxo.m,x, 
KOTopwe He npeswmazoT cornacosaHHOH c~, HO KoTopwe paHee OH Mor, no 
KpanHen Mepe qacTnqHo, nepenoxcHTa Ha rpy3oBJiaAenaues. C apyroi cTopom.t, 
eey )'}Ke He 6yeyT npeA~HBRHTaCR Tpe6oBaHHH O B03MemeHHH qacTH noTepa, 
noHeceHm.tx rpy3oM. B pe3ynaTaTe 3TOro oTaenaHWe cyaoBnMenaIJ;E,il, B03MOllCHO, 
nepeCMOTpRT ceoe CTpaxosoe IlOKpWTHe, HO Te, KOTOpwe npeanoq-ryT B3RTL Ha 
ce6R pHCK 6onamHX OTqHcneHHH, npH npoBeAeHHH pe~opMW He OK~TCR s 
3aBeAOMo ymep6HoM nonoxceHHH" 147/. 

149. qTo KacaercR rpy3a, TO Cen&Mep npoeoaHT pa3naqae Mexcey rpy3oBJiaAenLuaMH, 
KOTopwe co3HaTen&ao He HeyT Ha cTpaxoeaaHe ceoero rpy3a, H TeMH, KOTOp:LtM 
nonpocTy He yAaeTCH CAenaTa 3Toro no TOH i'tnH HHOH npaqHHe, qTo KacaeTCH 
nocneaHeH rpynl'ILI, TO OH npH3HaeT, qro CHCTeMa o6mei asapHH o6ecneqHsaeT HM 
peana:eyIO 3alllHTY, HO OTMeqaeT, qTo CaMH 3TH rpy30BJlaAenauw Ta~e AOJDKHEd 
IlOKpwBaTa q)'}KHe y6WTKH H qTO B uenoM OHH BPRA RH OKa3WBaIOTCR B BWHrpwme, 
IlOCKOnLey a3yqeHHWe HM CTaTHCTHqecKHe ~aHHWe IlOKa3WBaIOT, qTo B HTOre 
cy~oBJiaaenauw no.nyqazoT 6onamyro ewroey or CHCTeMM pacnpeaeneHHH y6wTKOB no 
o6mei asapHH, qeM rpy3osnaAenaIJ;Eil, qTO KacaeTCR nepeoi rpyn1'ILI, TO OH yKa3wsaeT: 

".ll.nR rpy3osnaaenaua, KOTOpWH HaMepeHHO B03AepXCHBaeTCH OT 
crpaxosaHHR, - 6ya• TO B pe3yJiaTaTe rmaTen&Horo B3eeumsaHHR ecex 
B03MOxcHocrei ana e CHny xcenaHHR noHTH Ha KpynHWH pacK, - ca-ryaUHH HHqeM 
He OTnaqaeTCR OT TOH, B KOTOpOH HaxOAHTCH CYAOBJIMeneU, 6epyuum Ha ce6H 
PHCK 6onammc oTqacneHHH. HeT HHKaKHX ocHoeaHHH coxpaHRTa CHcreey o6mei 
asapaa paaH HHX" .l.i.8/. 

147/ Op. cit., p. 192 • 

.1..4.B.I Ibid,, p. 193. 
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150, B HeKOTOp!atX CTpaHax npaBa no o6mei asapHH paCCMaTpHBaJOTCJI KaK BI.xT•:!KaIOlllHe 
H3 Toprosoro npasa H He 3aBHCJll!lHe OT ycJIOBHH ~orosopos. TeM He MeHee a 
60JIDWHHCTBe CJiyqaea yperyJ1:epoBaHHe Tpe6osaHHH O B03MemeHHH y6NTKOB no o6wei 
aaapHH B HaCTOJIWee BpeMJI ocymecTBJIJleTCJI Ha ~oroaopHOH OCHOBe B CHRy BKJnoqeHHJI 
B KOHOCaMeHT!al H ~pyr:ee ~orosop!at MOpCKOH nepeB03KH orosopox, npe.zxycMaTpHBcilOlllHX 
pacnpe.z:teJleHHe y6MTKOB no o6mea asapaH B cooTBeTCTBHH c Hopx-AHTsepneHcKuM::e 
npaBHRaMH. CTOPOHHHKH ynpa3.z:tHeHHJI CHCTeMl,I pacnpe.zxeJleHHSl o6mei asapHH c~ll'ITcilOT, 
qTo ynpa3.z:tHHTD ee MOXCHO nyTeM BKJIIOqeHHJI .z:tOBOJIDHO npoCT!alX orosopoK B 
KOHOCaMeHT!al H .z:ipyrHe ~orosopN nepeB03KH. Hanpm.,:ep, O.z:tHH H3 'IJ1eHOB Pa6o~tez 
rpynn!at MMK no o6meH asapHH a 1982 ro.zxy yxa3aJJ, qTO 6!alJIO 6!at .z:tOCTaTO'IHO BK/IIOqHTD 
a 3TH .z:tOKyMeHTN oroaopxy npHMepHo CJ1eayiowero co.z:iepxcaHHJ1: 

"CTOPOH!al HaCTORl!lero .z:toroaopa He 6y.z:tyT Tpe6oaaTD yqacTHR H He ey.z:tyT 
yqacTBOBaT:& CaMH BO B3HOCax no o6meH asap:e:e" .l..1.9_/. 

151. LLnR -qacT:eqHoi OTMeH!al c:ecTeMN o6mea asap:e:e RayH.z:t3 npeATIOXCHR cJ1eayiowuH 
B03MOXCH!alH npoeKT orosopxa: 

"06wast asap:est IIOA7IeXCHT pacnpe.z:teJleHmo a COOTBeTCTBHH c 
Hopx-AHTsepneHCKHMH npaBHRaMH 1974 ro.z:ia, 3a HCKJIIO'leHHeM cJ1eayt0wHx c.nyqaes: 

a) rn6eJ1:& H/KIIH nospeE.z:teHHe cy.z:tHa, rpy3a KIIH HHoro HMYl!leCTBa s 
pe3yJl:&TaTe noxcepTBOBaHHJI no o6meH asapHH JIOXCaTCJI 6peMeHeM Ha CTOpO~y, 
IIOTepneBm:yIO n0Tep10, 6e3 npasa B3JatCKaHHR y6MTKOB C .zxpyrHX y-qaCTByiommi: 
CTOpOH; 

b) cy.z:tOBJ18.z:teJieu o6Jl38H IIOKpJatBaT:& nepBJ,Ie •.• .z:tORJI. CIDA/~yHTOB 
CTepJIHHroa JII06Nx pacxo.z:ioa no o6mei asapHH u/HJIH cnacaTeJI:&Horo 
B03HarpalK.z:teHHR, H TOJI!,KO paCXO.z:tl,I, npeBJ.1IDaJOI11He 3TY CyMMy, IIO.z:tJJexcaT 
pacnpe.z:teJleHHIO Mexc.zxy y-qacTBY1QlllHMH CTOpOHaMH" .15.QI. 

152. IlpOTHBHHKH ynpa3.z:tHeHHR cymecTBYIOWeH CHCTel'GI CTaBJIT IIO.z:t COMHeHHe TOT 
~axT, 'ITO no.z:io6Hasi: orosopxa B xoaocaMeaTe, BKJIIO'laeMast no .z:torosopeHHOCTH Mexc.zxy 
rpy300TnpaBHTeJieM H rpy30BJia.z:teJ11tUeM, 6y.z:teT .z:teHCTBOBaT:& CTOJI:& :ace 3ql(p8KTHBHO PI 

B OTHOmeHHRX Mexc.zxy rpy300TnpaBHT8JIRMH, KOMHT8T MCMC 1948 ro.z:ta npHmeJI K 
BMso.zxy, 'ITO .z:io6posoJ11,aoe corJiameaae Mexc.zxy cy.z:toBJ1a.z:teJ11,ueM H rpy3ooTnpaBHTeJieM s 
OTaowea:eH OTKa3a OT npas no o6wen asap:eH He CKalKeTcR Ha ~PH.llH'leCKHX 
B3aHMOOTHOWeHHRX C .zxpyrm.m: rpy300TIIp8BHT8JIRMH, IIOCKOJiltKY HHKaKHX .z:tOrOBOpF.~X 
OTHOW8HHH Mexcey pa3JIH'IHltlMH rpy300TIIp8BHT8JIRMH HeT .llil./, 0.z:u,;H CTpaxOBlllHK, 
KOMMeHTHPYH aHaJJOrH'IHNe .z:tOBO.z:tN B 1925 ro.zxy, yKa3aJJ Ha CYl!leCTBOBaHHe oroaopoK 0 
'laCTH'IHOM OTKa3e OT npas no o6mei aaapHPI (KIIH 3KBHBaJI8HTHNX HM IIOJIOXCeHHH): 

.lill Op.cit., para 4.4 • 

.15.QI Op.cit., para. 90.26 • 

.lill Op.cit., p, 13. 
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"3,lleC:& HMeeT 3Ha'leHHe CJie.zzytOIIIHH cpaKT: B HaCTO.!Ullee speMSt B peiicoB:&IX 
KOHOCaMeHTax ,llOBOJI:&HO 11acTO yKa3:&IBaeTCSt, 'ITO, eCJIH noTepH no o6meH asapHH 
He ,llOCTHraIOT onpe,lleJieHHOH Cy:MM:&l, pacnpe,lleJieHHSI He npOH3B0,llHTCSI - Ha TOM 
OCHOBaHHH, 'ITO 3aTpaTl,I no COCTaBJieHHIO ,llHCnamH Toro He CTOSIT, BOT roTOB:&lH 
npHMep Toro c.nyqaSt, KOr,lla noTepH HeCeT TOT, KTO HX noTepneJI, noCKOJibK}' 
JIH6o cy,llOBJia,lleJieU, JIH60 rpy300TnpaBHT8JI:&, JIH60 HX CTpaxOBIIIHKH ,llOJDKHbI 
B03MemaT:& TaKHe noTepH, He HMeSt npasa Ha HX B3:&ICKaHHe C .llpyrHX CT~poH. 
OT 3TOro ,llO nOJIHOrO ynpa3,llHeHHSI B3HOCOB B B03MemeHHe noEepTBOBaHHH no 
0611IeH asapHH - O.llHH mar" l.5.2./, 

153. ECJIH 6:&1 TaKaSt orOBOpKa B OTHOmeHHSIX Me~ey O,llHHM rpy300TnpaBHTeJieM H 
.llPY•HM He HMeJia o6St3aTeJI:&HOH CHJI:&I, TO B OTHOmeHHSIX MeE,lly HHMH He HMeJia 6:&1 
TaKoH cHJI:&I PI oroeopKa, rpe6yio!llaSt pacnpe.QeJieHHSt y6:&1TKOB no o6meH asapHH B 

cooreercTBHH c Hopx-AllrsepneacKHMH npaeHJiaMH, no 3TOMY nosoey y flayH.ll3a 
rosopHTCSt: "Kor,lla Ka:JK.ll:&IH H3 .llByx rpy300TnpaBHTeJieH ,llOrosapHsaeTCSt c 
CY.llOBJia,lleJI:&~eM, 'ITO npHMeHStIDTCSt 3TH npaBHJia, PI O,llHH rpy3oornpaBHTeJI:& Tpe6yer 
yqacTHH B B03Me!lleHHH y6:&1TKOB no o6mei asapHH OT .llpyroro rpy300TnpaBHTeJISt, 
C'IHTaeTCSt, qTo IlpasHJia npHMeHStIDTCSt Ha OCHOBaHPIH MOJI'laJIHBO ,llOCTPirffYTOH 
,llOrosopeHHOCTH MeEey HHMH" .l.5.l/, 

154, KaK Ha asTopHTeTH:&IH HCToqHHK B nOM8PEKY 3TOH H.lleH cc:wxazoTCSt Ha .lleJio 
Castle Insurance y Hong Kong Shipping Co. 154/. B 3TOH CBH3H npe.llnoJiaraeTCH, 
'ITO orosopxa B KOHOCaMeHTe HJIH HHOM ,llOrosope nepeB03KH O B3aHMHOM OTKa3e OT 
npas Ha B3HOC:&l no 0611IeH asapPIH B CH.ny Tex ~e CaM:&IX npHHUHITOB 6y,lleT HMeTb 
o6St3aTeJI:&HYJ<) CHJJY PI B OTHOW8HHSIX MeE,lly O,llHHM rpy300TnpaBHTeJieM H .llpyrmir. 

2. raarcKHe npasMa, raarcKo-BHc6micxHe npasH.11a a ra.M6yprcxae rrpasHJia 

155. B OTHOmeHHH 60JI:&WHHCTBa ,llOrosopos nepeB03KH B HaCTOHlllee BpeMSt Ha OCHOBe 
B3amirHoro corJiaCHSt npHMeHStIDTCSt HopK-AHTBepneHCKHe npaBHJia, npaBHJIO D KOTop:&1x 
npeeycMaTpHsaeT cJie.zzyt0mee: 

"Ilpaso Ha B03MemeHHe y6:&1TKOB no o6meH asapHH He HapymaeTcSt, xoTSt 6:&1 
c.ny11aH, BCJie,llCTBHe KOTOporo npOH3B8.lleH:&I no~epTBOBaHHSt HJIH pacxo,ll, 
npOH30WeJI no BHHe O,llHOH P13 y11aCTByi<llllHX B MOpCKOM npe,llnpHStTHH CTOpOH. 
03Ha'leHHOe He ,llOJDKHO, O,llHaKO, BJIHSIT:& Ha npaso B3:&ICKaHHSt C BHHOBHOH 
CTOpOH:&l B:&I3BaHH:&IX TaKOH BHHOH y6:&1TKOB HJIH Ha npaso npe,llCTaBHT:& B03paJKeHHSt 
no Hcey". 

1..5.2.I C.H. Johnson, op.cit., p. 317. 

1..5.l/ Lowndes & Rudolf, op.cit., para. 90,11. 

~/ (1984), A.C. 226 (P.C.). 
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156. KaK yKa3HBaercR B KOMMeHrapHRX ll.5./, nepBaR qacr1, npaBHJia D n03BOJI:~er 
npOH3BO,QHTI, pacnpe.QeJieHHe y6HTKOB, HCXO,QR H3 roro npe.QIIOJIOJKeHHR, qro B aJ3apHH 
He BHHOBHa RH O.QHa H3 cropoH, yqacrayiomux B npe.QIIPHRTHH. B TaKOM cnyqae 
Bropast tiaCTI, IIpaBHJia CJIYJKHT IIO cyrH oroaopKOH IIO OTHomeHHIO K nepsoe: qacTa, 
co:ui;aaast B03MOlEHocr1, roro, qro npaaa prima facie cropoH, BHreKaiomue e:3 mipeoe: 
qaCTH, Moryr 6HTI, CBe,Qe.HH Ha Her npHMeHeHHeM npaea Ha B3!dCKaHHe, KOTopoe 
npe,zzycMorpeao so aropoe: qacru. B rex CJIYtiastx, KOrAa .Qorosop nepeso3KH 
perynupyercst raarcKm.tH npaBHJiaMH HJIH raarcKo-Buc6~e:cKm.tH npaBHJiaMH e: 
o6CTORTeJII,CTBa, IIpHBe,QmHe K o6mea aaapHH, o6ycJIOBJieffl,l, Hanpm.iep, TeM, tiTC> 
CY.z:tOBJia.z:teJieU He npHHRJI ,QOJIJKHJ.IX Mep K o6ec~eqeamo MOpexO,QHOCTH CY.z:tHa, aeapHHHaR 
.z:tHCnama MOJK8T 6!dTI, COCTaBJieHa, HO CTOpOHid, npe.z:tcraBJIH~IUHe HHTepeC!d rpy3a, 
6y,zzyr HMer1, npaso orKa3ar1,cR or yIIJiaT!d KaKoro 61,1 TO HH 6MJio B3Hoca no o6rnen 
aeape:u, KOTOp!dH 6y.z:ter OT HHX Tpe60BaT1,cst. B HeMaJIOM qucne cnyqaes a Hacrostmee 
epeMJI Tpe6osaHH.li cy.z:toBJia.z:ten1,uea K rpy3oana.z:ten1,uaM BHeCTH B3Hoc no o6meii aeapue: 
OTBepraIOTCH cropOHOH, npe.z:tcTaBJI.li~mei HHTepeC!d rpy3a, Ha TOM OCHOBaHHH, qro 
06maJ1 aaapHR B03HHKJia a pe3yJI1,rare HapymeHHR .z:torosopa nepeso3KH cy.z:tOBJia.z:te1aueM. 

157. Kor.z:ta raM6yprcKHe npaBHJia BCTYIIRT s CHJIY H Haqeyr npm.teHJtTI,CJI K 
KOHOCaMeHTaM BIIOJIHe BepOffTHO, KaK yKa3!dBaJIOCI, paHee .1.5.Q/, QTO QHCJIO CJIYQ8•::!B, B 
KOTOp!dX cy.z:tOBJia.z:teJieu CMOllCeT o6ecneQHTI, BMIIOJIH8HHe CBoero Tpe6osaHHH 0 
B03MemeHHH y6!dTKOB no o6mei aaapnu s coorsercTBHH c HopK-AHrsepneHCKm.tH 
npaBHJiaMH, CTaHeT orpaHHQeHHIJM, B CHJIY CTaTeH 5(1) H 24(2) raM6yprCKHX npaBHJI 
rpy30ITOJIYQ8T8JII, .z:tOJIJKeH 6y.z:teT yqacTBOB8TI, B B03MemeHHH y6MTKOB no o6mee: asapHH 
JIHWI, B TOM cnyqae, 8CJIH nepeB03qHK CMOllCeT .z:tOKa3aT1,, "qTO OH, ero C.r.ty}Kam:ne HJIH 
areHT!d IIpHHJIJIH see Mep!d, KOTOp!de MOI"JIH pa3YMHO rpe6osaTl,CR, QT06!d H36e:iKaTl> 
TaKHX o6CTORTeJII,CTB H HX IIOCJie.z:tCTBHH 11

, B 3TOH CBR3H O,z:tHH H3 CII8UHa.JIHCT0B 
yKa3an: 

"IlOMHMO 6peMeHH .z:tOKa3:&IBaHHJI B COOTBeTCTBHH co crar1,ei 5 (1) 
rpy30IIOJIYQaTeJII, MOEeT TalO!Ce COCJiaTI,CJI Ha 06myIO npe3YMIIUHIO BHH!d HJIH 
He6pelKHOCTH, KOTOpas tpnrypupyeT B • • • raM6yprCKHX npaBHJiax. 3TH np2lBHJia 
npHMeH~TCff so scex curyaUHJIX, 3a ncKJDOqeHHeM Tex, Kor.z:ta aKr o6mee: aE1apuu 
HMeeT CBOHM HCTOQHHKOM IIOllCap. B COOTB8TCTBHH C nyHKTOM 4 CTaTl,H 5 
rpy30IIOJIY'laTeJII, .z:tOJIJKeH .z:tOKa3ar1,, QTO TaKOH nomap B03HHK no BHH8 HJIH 
He6pelKHOCTH nepeB03QHKa, ero C.1IYJKal!1HX HJIH areHTOB, TaKJIIM o6pa30M, B 
COOTBeTCTBHH C raM6yprCKHMH npaBWiaMH, cy.z:tOBJia.z:teJieU He CMOllCeT 60.Tiee 
ocnapuaar1, CBH,z:t8T8JII,CTB rpy3onoJIYqareJieH OTHOCHTeJII,HO H8I"OTOBHOCTH CY.z:tHa 
K IIJiaBaHHIO, .z:tOKa3:&IBaJI, QTO OH JipHHJIJI see Mep!d K TOMY, QT06H o6ecneqHTI, 
ero Mopexo.z:tHOCT1,. 3a ucKJDOqeHHeM CJIY'laea nomapa, raM6yprcKe:e npaeHJia 
Kpaime 3aTpy.ztH~T cy.z:tOBJia.z:teJII,uY IIOJIYq8HHe B3HOCa IIO o6mei asapHH co 
cropoH, npe.z:tcraBJI~IIIHX HHTepec1,1 rpy3a. 3ro npenstrcraue Ha nyrH 
npuey.z:turen1,Horo ocymecrBJieHHJI rpe6oaaHHst o cocTaBJieHHH aaapHHHOH .z:tHcnamu 
MOllC8T npHB8CTH K cymecraeHHOM)" COKpame~ npm,:i:eHeHHJI CHCTeMLI o6mei 
aaapHH ••• " ll1_/, 

ll2/ Lowndes & Rudolf, op, cit., paras. D.23-24. 

_lM/ CM. IIyHKTiol 132-133 HaCTOJlmero .z:tOKJia.z:ta • 

.1,ll/ Patrick Johnson, Jr, "A Comparison of General Average Law and the 
Status of Average Adjusters in Sweden and the United States", Journal of 
Maritime Law and Commerce, Vol. 12, No. 3, April 1981, p. 363, at P• 385. 
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D. nocneaCTBHH ynpa3LIH8HHH cymecTByJOmei CHCTeMJ,J A,113 38.l'lHTepecoBaHHHX CTOpOH 

158. BHCKa3YBaTIOCD MHeHHe, qTo .llJIH nonHoro HJIH qaCTHqHoro ynpa3.zureHHH CHCTel.\Gl 
pacnpeAeneHHH y6HTKOB no o6meH asapHH Tpe6yeTCH SYnOnHeHHe H8KOTOpHX 
Heo6xoAHMYX ycnoBHH, a HMeHHO: 

159. 

"l. Ynpa3AHeHHe HJIH aHeynHPOBaHHe o6wen asapHH He MOryT 6HTD HaBH3aHY 
TOprOBNM KpyraM; 3TO MOllteT npOH30HTH nmnD B TOM cnyqae, ecnH 
CTOpOHY, npeACTaBnHID~e HHTepeCH cy.z:ura H rpy3a, 6yAYT BCHqeCKH 
lltenaTD 3TOro HJIH HX MOlKHO 6yAeT y6eAHTD B TOM, qTo TaKoe ynpa3AH8HHe 
HJIH aHeynHpOBaHHe npHHeceT_HM nHqHO onpeAeneHHl,le BHrOAY. 

2. CTOpOHY, npeacTaBnHID!llHe HHTepecH CYAHa H rpy3a, 3aXOTHT OTKa3aTbCH 
OT CHCTeMY pacnpeaeneHHH y6HTKOB no o6wea asapffl'l TOnDKO s TOM 
cnyqae, ecnu s paMKax JII06oi HOBOH cxeMY OHH OKaJKYTCH s TaKOM llte 
xopomeM ~HHaHCOBOM nonollteHHH, B KaKOM OHH HaXOAHTCH cerOAHH. HHYMH 
cnOBaMH, CTOpOHY 6yAYT paccqun.raaTD Ha npHMOe noKpHTHe HX 
cTpaxoB~KaMH JII06Hx Tpe6osaHHH HJIH npeTeH3HH, no KOTOPNM OHH 
nonyqaIDT B03MemeHHe s aacToHwee speMH no o6wea asapmi (HanpHMep, 
cyAos.naaeneu no-npelltHeMy 6yAeT paccqun.rsaTD Ha B03MemeHHe 3apa6oTHOH 
nnaTH H AOBOnDCTBHH CBOero 3KHnaEa H T.n.). 

3. CTpaxOBHe B3HOCH H ~paXTOBYe CTaBKH He AOJDltHH no:mmxaTDCH (nH6o nID6oe 
nOBl,,ImeHHe ~paxTOBHX CTaBOK AOJDltHO KOMneHCHposaTDCH 3KBHBa.Jl8HTHbll"l 
CHHEeHHeM B3HOCOB Ha CTpaxosaHHe rpy3a)" 1..5..8_/. 

no noBOAY 3Toro 3aHBneHHH MOlKHO CAenaTb ABa 3aMeqaHHH: BO-nepBHX, OHO 
OCHOBaHO Ha cnopHOM YTBepEAeHHH HacqeT cnpaB8.llJIHBOCTH cymecTByIDmea CHCTeMH .llJIH 
CyAHa H rpy3a (qTo ocnapusaeTCH CenbMepoM) .1..S.9./, a BO-BTOpHx, B HeM He 
npHHHMaeTCH BO BHHMaHHe n03HUHH CTpaxoB~KOB KaCKO, Kapro H Tex, KTO 
ocywecTBnHeT B3aHMHoe cTpaxosaHue cyAosnaaenbues. qTo KacaeTcH nocne.z:tHero 
3aMeqaHHH, TO OAHH CTpaxos~K BYCKa3an cneAyID~ MYCRb: 

"CTpaxOBWHKH, B03MOlltHO, H He scerAa 3aKa3NBaIDT MY3HKY, HO o6H'IHO 
HMeHHO HM npHXOAHTCH nnaTHTb BOnNHIIlHKY, H ecnH npoBeCTH HC'l@pnHBaIDWHH 
aHaTIH3 ocymecTBRH8MYX nnaTellteH, TO, B03MOlltHO, YAaCTCH y6eAHTbCH B TOM, 
'ITO B cnyqae OTKa3a OT npas Ha npHBneqeaHe K B03M8W@HHID APYrHX CTOpOH Ha 
HHX nHllteT, nyCTb He6onbmoe, HO AOnOnHHT@nbHOe 6peMH. 0AHaKO, ecnH OHO He 
6yA@T 3Ha'IHTenbHl>IM, TO 3Ta noTepH 6yAeT C nHXBOH BOCnonHHTDCH T@M 
npeffMYW8CTBOM, 'ITO .llJIH 3aKpHTHH Aena 6yAeT AOCTaToqHo 0.z{HOrO nnaTe~a, 
nOCKOnDKY yperynHpOBaHHe npeTeH3HH He 6yAeT ocnOlKHHTbCH AOnrHMH 
3aA@plltKaMH H AOnOnHHTenbHHMH paCXOAa.MH no COCTasneHmo AHcnaIIIH, K TOMy lit@ 

6yAeT ropa3AO MeHDme KaHUeJurpcKOH pa6oTH H T. n." 160/. 

~/ Lowndes & Rudolf, op, cit., para. 90.11 • 

.l.5..21 Op, cit., p. 122, p. 213. 

ll.Q/ C.H. Johnson, op, cit., p. 318. 
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160. E11.1e 0,Z:XHH CTpaxOBll.lHK s CBOeM nHC:r.Me pe,z:xa,KTOpy perHCTpa .TI.noi,z:xa s 1966 ro.z:xy 
TOlKe OTCTaHBa.JI MHeHHe, qTO MeH:r.we scero BHHrp:&IBaIOT OT coxpaHeHHSl CHCTeMh[ o6weH 
asapHH H 6oJI:r.we scero nonyqaT OT ee ynpa3.Z:XHeHHH CaMH cTpaxOSll.lHKH. OH n:v.:ea.n: 
"AsapHHHHe ,!lHenawH o6xo,z:xsi:TCH .rtoporo H C TOqKH 3peHHSl 3aTpaT speMeHH 
(B HeKOTOp:r.xx cnyqagx Ha HX COCTaBJieHHe yxO,!:tRT .z:xo ceMH JieT), C TOqKP.[ 3peHHSl 
.z:xeHer, OHH HCK~aIOT CTaTHCTHey CTaXOBWHKOB H OCTaBJIHIOT "xBOCTJ,I", 3a,o;eplKl<!BaIOT 
6:&ICTpoe yperyJIHposaHHe npeTeH3HH - H see pa,lU'.I qero? B KOHUe KOHUOB see paBHO 
see noeTynaeT H3 KapMaHa CTpaxostnHKOB" l.Ut. 

161. CeJI:r.Mep CqHTaeT, qTo ynpa3,o;HeHHe pacnpe.z:xeJieHHSl y6HTKOS no 0611.leH aeapHH 
oco6o He CK~eTesi: Ha HHHemHeH paccTaHOSKe CHJI MelK.z:xy pa3JIHqffHMH OTpaCJIHMH 
MOpCKOrO CTpaxoBaHHH npH YCJIOBHH, qTo 3TO ynpa3.z:xaeHHe He KOCHeTCSl co6CTBeHHO 
cnacaTeJI:r.Horo B03HarpaJK,z:xeHHH. KaK rrpe,z:xcTaSJIHeTeH, ero aHaJIP.13 eKaH,!lHHaBeKOH 
CTaTHeTHKH no.z:xTseplK.rtaeT, qTo CTpaxOSll.lHKH cy,z:xoa nonyqaIOT He6oJI:r.myIO npH6:r.IJib OT 
pacnpe,z:xeJieHHH y6HTKOB no 0611.leH asapHH, H, ecJIH nocTynJieHne 3TOH rrpn6:r.IJIH 
npeKpaTHTCH, B3HOC:&I no CTpaxosaHHIO "KaCKO", sepOHTHO, H83HaqnTeJI:r.HO 
S03pacTyT 162/. 

162. 3To cosna,z:xaeT c ToqKOH 3peHHH, s:r.xpaJKeHHOH o,z:xHHM H3 se.z:xywnx cneUHa.n~CTOB 
no npaay CoeaHHeHH:r.IX illTaTOB, KOTOpHi OTMeqaeT, qTo "6oJI:r.ow:HCTBO aKTOB 06U1ei 
asapHH HBJIHIOTCH aKTaMH nolKepTsosaHHH co CTOpOHH cy,z:xoBJia,lleJI:r.uee, H OHH ,o;a~T 
cy,z:xOBJia,Z:XeJI:r.UaM rrpaso Tpe6oBaT:r. S03Mell.l8HHH qaCTH y6:r.ITKOS OT rpy30SJia,lleJI:r.uee HJIH 
rpy3orronyqaTeJiei; KaK 6:&1 HH o6CTOSIJIPI ,z:xeJia B cpe.z:xHeBeKOSOH TOprosJie SHHOM, 
Terrep:r. 0611.laH aBapHH HSJISleTCSl s OCHOBHOM ,llOKTpHHOH, OTBeqa10wei HHTepecaM 
CYAOSJia,lleJII>UeB" 1-2]_/. 

163. CeJI:r.Mep cqnTaeT, qTo B03MOlKHOe yseJinqeHPie s pe3yJI:r.TaTe 3TOro o6meH 
CTOPIMOCTPI 4>paxTa TeopeTHqecKH 6oJiee, qeM KOMIIeHCHpOBaJIOC:r. 6:r.x YM8H:r.meHl'!eM 
B3HOCOB B cqeT CTpaxoBaHHSl rpy3a. K TOMY lKe 6y.z:xyT C3KOHOMJieHJ,l cpe,llCTBa ;r.r 

speMSl, 3aTpaqHBaeMEaie s HaCTOA:Wee speMSl aa pacnpeAeJieHHe y6:&1TKOS no o6weH 
asapPIH, OT qero B Bl>IHrp:r.xme OKaJKyTCH see KOMMepqeCKPie KpyrH .l..6J_/. 

164. CJie.z:xyeT IIOMHPIT:r., qTQ CeJI:r.Mep npe,z:xJiaraeT nOJIHOCTblO ynpa3,llHHTb CHCTe1,ry 
pacnpe,z:xeJieHHsi: y6HTKOS no o6wei asapHH H coxpaHHT:r. JIHIIII> pacnpe,o;eJieHne 
cnacaTeJI:r.aoro B03HarpaiK.z:xean,i: ~/. qTO KacaeTcH npHHUHna "o6mero cnacea111H", 
TO 6peMSl mo6oro nolKepTsosaHHSl, sKJIIOqasi: pacxo,o;1,1, CSSl3aam.i:e C 3axo,z:xOM s IIO]?T
y6eJKHIJ.le H npe6:r.xsaaHeM TaM, IIOCJie ynpa3,llHeHHSl 6y,z:xeT H8CTH CTOpoaa, noTepn,~Bmasi: 
noTepH HJIH noaecmasi: pacxo,ll:&I. IlponopunoHaJI:r.Hoe pacnpeAeneane 6yAeT 
npoH3BO,llHT :r.c.11 JIHm:r. s TOM cnyqae, ecJIH noaeceHH pacxo,o;1,1 no cnacaamo. Ho ,~ro 
peKoMea.z:xaunsi: 3aKJIIOqaeTCH s TOM, qT06:&1 cy.z:xoBJia.z:xeJieu (HJIH, Toqaee rosop.11, 
CTpaXOBll.lHK cy.z:xHa) no npaKTHqecKPIM coo6paiKeHHHM OnJiaqasaJI a nOJIHOM o6~eMe see 
aeKpynHJ,Ie cnacaTeJI:r.HHe pacxo,ll:&I, He npes:r.xma10mae corJiacosaHaoi .Z:XOJIH CTOHMOCTH 
Kopnyca cy,z:xaa. QqeBH,Z:XHO, qTo 3TO IIOTpe6yeT BHeCeHHH KOppeKTHBOB s npHMeasi:eM:r.Ie 
S H8CTOH!llee epeMH nOJIHCH CTpaxosaHHH cy,z:xaa, 4>paxTa H rpy3a, a TaKllCe OTK8:3a OT 
npas aa B3MCKaHHe pacxo.z:xos 3a cnacaTeJI:r.HI,Ie pa6oTH. 

l.U/ ToMac IlyJI s nac:r.Me pe,aaK-ropy perJ/lCTpa .TI.nofu:ta OT 31 MaH 1966 ro,o;a. 

1..§.Z/ Selmer, op. cit,, p. 290. 

l_U/ Gilmore and Black, op, cit., p. 248. 

164/ Op. cit., p. 290. 

lfr.5_/ ~-, p. 294. 
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165. l.lTO KacaeTCH npHHUHna "o61!lero 6.11ara", TO ynpa3AHeHHe cyl!leCTB}'lOl!len 
CHCTeMl,I noTpe6yeT C03AaHHH ycJIOBHH AJISI Toro, qTo6w CYAOBJiaAeJieu Mor 
3aCTpaxoBaTb AOilOJIHHTeJibm.te paCXO,zi;&l, KOTOpHe eMY, B03MOlKHO, npHAeTCH noHeCTH. 
Ce.110Mep npH3HaeT, qTo ynpa3AHeHHe pacnpeAeneHHH o61!leH asapHH MOlKeT npuseCTH K 
TOMY, qTO s KOHOCaMeHTH u qapTepw 6y,zzy-T BKJIIOqaTDCH HOBWe orOBOpKH, AaIOWHe 
nepeso3quKY npaeo B3HCKHBaTh qpe3mrqaum.te pacxoA&I c rpy3osnaAe.11Dues WIH 
rpy30ilOJIYqaTeJieH, HO OH He CqHTaeT, qTO 3TO 6y,zxeT Kpynm.IM H3~HHOM npH 
ynpa3aHemm CHCTeMW. MHoroe, cqHTaeT OH, 6yAeT 3asnceT& OT o6~eMa CTpaxoeoro 

noKpHTHH, npeaocTaBJIHeMoro CyAOBJiaAeJibl.ly .1.lil. 

166. KOMHTeT MCMC e 1948 roey CKenTHqecKH oueHHJI CHTyauHIO. OH np:0me.11 K 
ewso,zzy-, qTo ecnH pacnpeaeneHHe pacxoaos no o6meu asapHH ynpa3AHHTb, TO caaqa.na 
IlOHBHTCH TeHAeHUHH, a BCKOpe 3TO npeepaTHTCH B npaKTHKY, KOrAa CYAOBJiaAeJibJll,I 
6y,zzy-T npaKTHqecKH HJIH BOBCe He o6pamaTD BHHMaHHH Ha rpy3 H cocpeAOTOqHBaTb 
csoe BHHMaHHe Ha CYAHe. l.lJieH&I 3TOrO KOMHTeTa TOlKe coqJIH, qTO cyAOBJiaAeJihU&I 
6yeyT BKJDOqaTb B CBOH KOHOCaMeHTJ,I IlOJIOlKeHHH O B03MemeHHH AOilOJIHHTeJI&H&lX 
pacXOAOB C rpy3a, Hy HHX B03HHKJIH sonpocw, KaKHM o6pa30M BJiaAeJI&Jll,I CMoryT 
B03MemaTb TaKHe paCXO,zi;&l H KaK OHH 6yeyT HX pacnpeaeJIHT&. OHH nocqHTa.TIH 3TH 
noTeHuua.n&m.te TPYAHOCTH AOnOJIHHTeJI&m.tM ocHOBaHHeM AJIH coxpaHeHHH cymecTsyromei 
CHCTeMlil l_li/. 

167. no MHeHmo CeJI&Mepa, B 3THX mtKJiaAKaX qepecqyp 38HmKaeTCR 3HaqeaHe TaKHX 
CAeplKHBaIOl!lHX ~aKTOpOB, KaK ~p:HAHqecKHe o6H3aTeJibCTBa no AOI"OBOpaM nepeB03KH H 
rpaJKAaHCKaH OTBeTCTBeHHOCT&, B03HHKaIOl!laH B cnyqae He6pemaoro OTHOmeHHH K 
rpy3y. KaK MHH:HMYM, HeCKOJibKO qJieHOB Pa6oqeu rpynmI MMK 1982 I"OAa HBHO 
cqHTaJIH, qTO 3TY npo6JieMY MOlKHO YAOBJieTBOpHTeJI&HO pemHT& C nOMOm&m HaA)Ie~amHX 
MexaHH3MOB CTpaxosaHHH. no MHeHmo OAHOI"O H3 ee qJieHOB, 3TOT Bonpoc MOlKHO 6MJIO 
6w pemHT& cJieA}'lOl!lHM o6pa30M: 

"ECJIH B nepeso3oqm.1e AOKYMeHTW Ha OCHOBe B3aHMHOro corJiaCHfl 6yeyT 
BKJIIOqaT&CR orosopKH 06 OTKa3e OT B3HOCOB no o6mei asapHH, 3TO 6yAeT 
paBH03HaqHO ynpa3J:P1eHH10 CHcTeMW o6mei asapHH, H noTepH H pacxoAbl, 
noKpwsaeMLie 06wqHo no o6meu asapaa, T.e. npoH3BeAeHm.te He cnyqaaHo, a 
npeJ;PlaMepeHHO, 6y,zzy-T B03MemaT&CH no CTpaxomtM nOJIHCaM. IlpH 3TOM, eCJIH B 
nOJIHCH CTpaxoBaHHR cy,zxaa H rpy3a 6y.zzy-T BHeceH&I H3MeHeHHR, AOnycKaiomne 
3TO, TO ~H3HqecKaH rH6eJI& HJIH nospe~eHHe rpy3a, 8CT8CTBeHHO, 6y,zxeT 
noKpwsaT&CR 06wqm.1M nonacoM cTpaxosaHHH rpy3a, a ~H3nqecKaH ra6e.11& H.IIH 
nospelK,ZX8HHe cyJ;Pla 6y,zxeT noKpwBaTbCH nOJIHCOM CTpaxoBaHHH "KaCKO". B 3TY 
CHCTeMY He oqeH& BnHCHBaIOTCH AOilOJIHHTeJI&m.te pacxo~ cyAOBJiaAeJI&UeB, HOH 
HX MOlKHO yqecT& B pacmHp8HHOM nOJIHCe CTpaxosaHHR ~paxTa HJIH 
paCXOAOB" ~/. 

_lM./ .Ihi.!;l • 

l.lil Op. cit., p. 12. 

lfill/ Op. cit., para. 4.4. 
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168. KaH y,ice yHa3MBa.noch paHee .l..6..21, Pa6oti:aR rpynna no Mem.ey-HapoaHOMy 
3aKOHoaaT8JihCTBY B o6nacTH MOpCKHX nepeBO3OK (PI'M3Mil), COCTaBJIRR CBOro 
rrporpaMMy pa6oTH, HMena B CBO8M pacrropRlK8HHH noaroTOBJI8HHI.IH CeKpeTapHaTOM 
.n;OKJIM, s KOTOpOM 6MnH nOCTaBJieHI.I cneeyromHe Borrpoc~: 

a) uenecoo6pa3HO JIH "no.nHOCThro JlHHBHaHpOBaTh nOJIOlKeHHe 06 06111eii aB,:1.pHH, 
c TeM "lT06~ KOHKpeTHl,IH cTpaxosmHK, rrpeacTaBJIRromHi cooTBeTcTsyromHn HHTepec. Hee 
6peMR pacxoaoa, CBR3aHHI.IX c SJ,1rrJiaTOH ymep6a rrocTpaaasmeii cTopoHe"; 

b) "uenecoo6pa3HO JIH H3Y'IHTh BO3MOlKHOCTH ynpomeHHR npoileeyp no 06111eii 
asapHH"; H 

c) uenecoo6pa3HO JIH "H3yti:HTh sonpoc o coKpameHHH HJIH OTMeHe aonesoro 
B3aoca no o6men asapHH B oT,n;eJihHI.IX cnyqaRx, Koraa cnpase~HBHH npHHUHn 
nponopUHOHaJihHOro pa3,n;eneHHR M8lK.z:o" 6eHe<pHUHapaMH H3.n;epmeK, KOTOpHe OHH aecyT B 
CBR3H C HX 0611U'IM HHTepecoM, OKa3MBaeTCR HaHMeaee BaJKHHM". 

169. B MaTepHa.nax, paccMOTpeHHl,IX B ti:aCTH BTOpOH HaCTORmero aoKJiaaa, ,n;oBOt!;!,I, 
npHeeaeHHI.Ie s noJih3Y coxpaHeHHR c:ecTeIGJ: pacnpeaeneHHR o6men asapHH, Ha nepaHH 
B3rJIR.z:t MoryT noKa3aThCR He O"leHh y6eAHT8JlhHMMH, Ho Koraa IIOaHHMaeTCR aonpoc 
06 ynpa3aHeHHH ~TOH CHCT8MM, CTOpOHHHKH yKa3HBaIOT, ti:TO HHKaKoro peaJihHOI"O 
aaBJieHHR C uenhro ee ynpa3,n;H8HHR He OKa3MBaeTCR, IlpeaceaaTeJih BpHTaHCKOH 
accouHaU:eH asapHiHI.Ix a:ecnamepos B csoen peti:H no ~TOM)' sorrpocy a 1969 ro.ay 
CKa3aJI: 

"B HaCTORmee speMK HeT oco6HX OCHOBaHHH C'IHTaTh, '<ITO KOMMep'<leCKP.ce 
Kpyr:e B UeJIOM CTp8M11TC11 K TaKOMy Kpa&eMy sapHaHry pemeHHR , •• ECJIH 6H 
cy,n;OBJia.zl8Jih~ B U8JIOM BHCryna.n:e 3a TaKoe pemeHHe, TO OHH MOI"JIH 6H 
HaCTORTh Ha COOTBeTCTByromeM H3M8H8HHH aorosopoB MOpCKOH nepeBO3KH, E', 

paBHOH Mepe, ecn:e 6H TaKOH no3HUHH rrp:eaeplKHBaJIHCh ToprosHe Kpyr:e KlIH Hx 
CTpaxosmHKH, TO OHH BnOJIHe MOrJIH 6H OKa3aTh ,n;aBJieHHe C U8JihID .n:06:eThCH 
aaa.norHti:HI.Ix nonpasoK" .11.Q/ • 

.llQ/ John Crump. The simplification of General Average, op,cit., P· 84. 
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170. KpoMe Toro, ewe paHowe npHBO.QHJIHCo cne.eyiowne secKHe .aoso,zx&1 B non°3y 
coxpaHeHHH cHcTeMN o6meH asapHn: Ha CToKroni.MCKOH KOff4,epeHIXHH, r.ae HaKoHeu 
6HJIH cornacoBaHI,I HopK-AHTsepneHCKHe npa:eHna 1924 ro,zi:a, "HH o~ npe,zi:cTaB:0:Teni. 
nepeeo3qHKOB HJIH CTpaxOBHX KpyroB, npHcyTCTBOBaBWHX Ha 3ace.zi;aHHHX, He 
npeWIOJDKHJI H, TeM 6onee, He Bl,ICTynun s noMePEKY ynpa3~eHHH o6men asapn:0; 
KaK npe.zi;cTaB.nHeTCH, 3TO BeCKOe no,aTBepE.zi;eHHe Toro, qTO HaH6onee 
3aHHTepecoBaHHI,Ie CTOpOm.I npH3HaIOT BaEHOe 3HaqeHHe coxpaHeHHH cnpaB8WIHBRX 
rrpHHUHIIOB o611{eH asape:e: B npeEHeM BH.zi;e" 171/, 

171. TeM He MeHee Ha cne.eyiom:0:n ro.a Hp~ KpHTHK 3TOH ce:cTeMH yKa3an: 

"IloqeTHl,IH ceKpeTapi. MOpcKOH ceKUHH CToKroni.McKOH Koff4,epeHUHH 
(C3aq>op.a a. Koyn), npe:3aas, qTo norHqH!olM MeTo.zi;oM pe4>opMH o6meH aeapu:0 
HBnHeTCH ee ynpa3,zi:HeHe:e, yKa3aJI, qTO peani.H!olM npenHTCTBHeM Ha 3TOM nyTH 
HB.nHIOTCH 11 Tpa.aHUHOHH!ale .HHTepecH" .lll/, 

172. IlOXO:!Ke, 3TOT T83HC no.zi;Tsep:!K,zi:aeTCH cne.eyIOWHM a63aueM H3 H3B8CTHOH KHHrH 
BH.zi;Horo qneaa AccouHaUHH asapHHHE,IX .zi;Hcnamepos Coe,zi:HHeHHHX WTaToe: 

'Tpy3OOTnpaBHT8nHM H rpy3ononyqaTenHM o6maH aeapHH qacTO Ka:!KeTCH 
HBm.IM :0 ,zi:oca,zi:HidM Hey,zi:o6cTBOM, a cy.aos.na,zi:eni.~ 6e3 oco6oi pa,zi:ocTH 
pearHpYJOT Ha ,zi:ononHHTeni.:eyIO pa6oTy H o6H3aHHOCTH, KOTOpHe noEaTCH Ha HHX 
npH o6~HeneHHH aKTa o6meH aeapHH, C ,zi:pyroi CTopOHE,I, asapHHHI,Ie ,aHcrramepw 
(crreuHanHCTH s o6naCTH MOpCKoro CTpaxoBaHHH) OTHOCHTCH K o6meH asapHH c 
yeaJKeHHeM, no.zi:o6aiomHM 3TOMY Ba:!KHOMY HCTOqHHKY cpe.zi;CTB WIH HX 
cymecTBOBaHHH" .J..ll/, 

173. DencTB.HTeni.Ho, KaK HBCTByeT H3 aacToHmero .aoxna,aa, npH3HBl,I K ynpa3,zi:aeHmo 
CHCTeMH pacnpe.zi:eneHHH y6HTKOB no o6meH asapHH pa3)laIOTCH Y:!K8 .aaBHO - C 
1877 ro,aa. B CaMOM sceo6~eMnIOmeM aHaJIH38 CHCTeMN o6mei aeapHH, KOTOpHH 
xor.aa-nn6o npo:eo,aHJICH, - e nccne,aoeaa1m npo~eccopa KeyTa Ceni.Mepa, pa6oTa 
KOTOporo qaCTO UHTHposanaci. B HaCTOHW8M )lOKJia,zi:e, - 6HJI c.aenaH Bl,IBO)l, qTo 
OIITHMaJiaHHM eapHaHTOM HBnHeTCH ynpa3,aHeHHe 3TOH CHCTeMN, KaK npe.zi;cTaBnHeTCH, 
e .aoKJia,zi:e Pa6oqei rpynnH MMK no o6mei asapm,: B 1982 ro.ay no,1U:1epJKHeaeTcH :0.aeH 
pa3pa60TKH HOBHX MeXaHH3MOB CTpaxosaHHH, KOTOpHe ~aKTffqeCKH ycTpaHH.nH 6w 

12.l/ G.R. Rudolf, op. cit., para. 1107, p. 486. 

172/ C.H Johnson, op. cit., p. 317. 

1.1.3.I L.J. Buglass, General Average and The York-Antwerp Rules 1974, 
American Law and Practice, op. cit., p. 1. 
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aeo6xO,llHMOCTJ, a m.IHemHeH CHCTeMe pacnpe,z:i:eJieHHSi y6MTKOB no o6mee aBapHH; .z:i:a H 
pe.llaKTOpY KHHrH .1Iaya.z:i:3a H Py.z:i:0JI1,4>a "Ilpaao o6mee aaapHH H HopK-AHTBepneac:ime 
npaBHJia" (H3,llaHHe 1990 I"O,lla) SiBHO BMCTynaioT 3a npaKTH'leCKH nOJiffYIO OTMeay KaK 
cacTeMM o6mee aaapaa, TaK H cacTeMM pacnpe.lleJieHHSi cnacaTeJil>HOro 
B03Harpruic.z:i:eHHSi, HO OnSiTJ, JKe npH ycJIOBHH BHe,llpeHHSi HOBOH CHCT8MJ.l CTpaxoBa.!-IHSi 
MSi noKpYTHSi noTepl> H pacXO,llOB, KOTOpHe 6yeyT B03HHK8Tl> B o6CTOSiT8.7Il>CTBax, 
npH3HaBaeM1>Ix cero,llHSi o6mei aaapHei, H B cnyqaRx cnacaTeJIJ.HHx pa6oT. 
rropa3MMIILTISiB aa.z:i: TeM, BO qTO MO:lKeT o6oHTHCl> B THnw:IHOM cnyqae CTpaxoeaHHe 
pacxo.z:i:oa no o6mei aaapHH H cnacaHmo, OHH npaxo.z:i:RT K BMBoey: 

"By.z:i:eT JIH 3TO .z:i:ocTaToqHo .z:i:emeBoi n.naToH 3a H36aBJieHHe CY.llOBJia.ae.711,ues 
H rpy3oaJia.llen1,ues OT scex c<t,ep 3a60T, pacxo.z:i:oe a 3a.llep:iKeK, CBR3aHm.ix c 
KpynHl,JMH H CJIO:lKm.IMH o6mHMH asapHSiMH npH MOpCKHX nepeB03Kax? 

MopcKaR nepeBo3Ka rpy3oB YJKe 6oJiee He yKpamaJiac1, 6M aHaxpoaHqaoa 
CHMBOJIHKOH ,llaBHO MHffYBIDHX BpeMeH; C .z:i:oporocTOSimHM pacnpe,lleJieHHeM n0Tep1, 
H "cnacaTeJIJ.HHX 11 pacXO,llOB MO:lKHO 6MJIO 6M IlOKOH'IHTJ., a CHCTeey MOlKHO 6:!,IJIO 
6M npHBeCTH e COOTBeTCTBHe c Tpe6oBaHHSiMH epeMeHH a c aHaJIOrHqHl,IMH 
yCJIOBHSiMH nepeB03KH :lKeJie3HO,llOpO:lKHHM, aBTOM06HJIJ.HHM HJIH B03.zlYIDHHM 
TpaHcnopTOM, npn KOTOpYx noTepH JIO:lKaTCSi Ha Toro, KTO HX noHec, a 
nepeB03"l:HK CTpeMHTCSi 3aeepmHTJ, peic, He HCITHTMB8Si nOTpe6HOCTJ, "nyCTl'lTJ, 
mJIRny no Kpyry" 174/. 

174. HacKOJil>KO H3BeCTHO ceKpeTapHaTy, HHKaKOH .llHCKYCCHH no sToi! TeMe a 
Kpyrax CTpaxOBWHKOB, KaK STO 6MJio npeMOlK8HO Pa6o'leH rpynnoi MMK 1982 ro.z:i:a, 
noKa opraHH30BaHO He 6MJIO, IT03TOMY, K8K npe.llCTaBJISieTCSi, PI"'M3Mrr 6MJIO 6M 
npe:iK,lleepeMeHHO paccMaTpHBaT1> eonpocY ynpomeHHR HJIH pe4>opM&I cHcTeMJ.I o6mea 
aaapHH ,llO Tex nop, noKa, KaK 6MJio npeMO:lK8HO KOMHT8TOM MMK 1982 I"O.lla, 
"TeXHHqecKHe H cepBHCHYe" npo6neMH He 6yeyT BC8CTOpoHHe o6cYJK,llem.I 
COOTB8TCTByK)WHMH opraHH38UHSiMH, npe.llCTaBJISiIDWHMH HHTepecY MOpCKHX 
CTpaxoBmHKOB. 

175. B 3TOH CBR3H peKOMeH.zlYeTcSi, qTo6Y ceKpeTapuaT IDHKTALI Bo a3am,,:o,z:i:eHcTBHH c 
MMK BYWeJI Ha CTpaXOBMe opraHH3aUHH C a.aeei opraHH30B8TJ, B Kpyrax CTpaxoamHKOB 
HCCJie,llOBaHHSi H ~CKYCCHH, C TeM 'IT06M ycTaHOBHTl>, MOlKHO JIH HaHTH HOBMe 
aapHaHTY CTpaxoaaHHSi, KOTOpMe Il03BOJIHJIH 6M OTK838Tl>CSi OT cymecTey:iomee CHCTeMJ.I 
o6mea aaapHH, 

176. ECJIH HOBMe MexaHH3MH CTpaxOBaHHSi aa npaKTHKe CMOryT o6ecne"IHTJ, 6oJiee 
sct>4>eKTHBHYJO H MeHee ,llOporOCTOSimyID cxeey, 3aM8HSiIDmyID CHCT8MY o6mei aeapHH, 
TOI".lla npH.ll8TCSi npoeecTH accJie,lloeaHHH no eonpocy o TOM, KaK nyqme ecero 
OTM8HHTJ. 3TY CHCT8MY, 

177. ECJIH JKe, c .llpyroH CTOpOHY, CTpaxoemHKH nocne TmaTeJIJ.HOrO H3Y'l8HHSi H 
o6CYJK.ZX8HHSI 3TOI"O eonpoca npH.zlYT K BMBO.zlY, 'ITO HHKaKoro eapHaHTa CTpaxoeaH:l'!Si 
no.ao6paTl> HeB03MO:lKHO, TO e STOM cnyqae 6y.aeT uenecoo6pa3HO Ha cJie.zlYIDmeM s·rane 
paCCMOTpeTl> eonpoc O TOM, KaK nyqme ecero ynpOCTHTl>, nepeCMOTpeTJ> (6y.zx1, TO 
nyTeM qacTH"l:HOrO ynpa3.zxaeHHSi KIIH mu.IM o6pa30M) KIIH o6HOBHTJ. cymeCTByK)myID 
cacTeiey o6mei aaapnn H HopK-AHTBepneHCKHe npaBHJia, 

.1.1.il Op. cit., para. 90,25. 
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In the adjustment of general average the following lettered and numbered 
Rules shall apply to the exclusion of any Law and Practice inconsistent 
therewith. 

Except as provided by the numbered Rules, general average shall be 
adjusted according to the lettered Rules. 

Rule A 

There is a general average when, and only when. any extraordinary 
sacrifice or expenditure is intentionally and reasonably made or incurred for 
the common safety for the purpose of preserving from peril the property 
involved in a common maritime adventure. 

Rule B 

General average sacrifices and expenses shall be borne by the differ,ent 
contributing interests on the basis hereinafter provided. 

Rule C 

Only such losses, damages or expenses which are the direct consequence of 
the general average act shall be allowed as general average. 

Loss or damage sustained by the ship or cargo through delay. whether on 
the voyage or subsequently, such as demurrage. and any indirect loss 
whatsoever, such as loss of market, shall not be admitted as general average. 

Rule D 

Rights to contribution in general average shall not be affected, though 
the event which gave rise to the sacrifice or expenditure may have been due to 
the fault of one of the parties to the adventure, but this shall not prejudice 
any remedies or defences which may be open against or to that party in respect 
of such fault. 

Rule E 

The onus of proof is upon the party claiming in general average to show 
that the loss or expense claimed is properly allowable as general average .. 

Rule F 

' Any extra expense incurred in place of another expense which would helve 
been allowable as general average shall be deemed to be general average and so 
allowed without regard to the saving, if any, to other interests, but only up 

• to the amount of the general average expense avoided. 

Rule G 

General average shall be adjusted as regards both loss and contributi.on 
upon the basis of values at the time and place when and where the adventut·e 
ends. 

This rule shall not affect the determination of the place at which tt:1e 
average statement is to be made up. 



TD/B/C.4/ISL/58 
Annex 
page 62 

Rule I - Jettison of cargo 

No jettison of cargo shall be made good as general average, unless such 
cargo is carried in accordance with the recognized custom of the trade. 

Rule II - Damage by Jettison and sacrifice for the common Safety 

Damage done to a ship and cargo, or either of them, by or in consequence 
of a sacrifice made for the common safety, and by water which goes down a 
ship's hatches opened or other opening made for the purpose of making a 
jettison for the common safety, shall be made good as general average. 

Rule III - Extinguishing Fire on Shipboard 

Damage done to a ship and cargo, or either of them, by water or 
otherwise, including damage by beaching or scuttling a burning ship, in 
extinguishing a fire on board the ship, shall be made good as general average; 
except that no compensation shall be made for damage by smoke or heat however 
caused. 

Rule IV - cutting away Wreck 

Loss or damage sustained by cutting away wreck or parts of the ship which 
have been previously carried away or are effectively lost by accident shall 
not be made good as general average. 

Rule v - Voluntary Stranding 

When a ship is intentionally run on shore for the common safety, whether 
or not she might have been driven on shore, the consequent loss or damage 
shall be allowed in general average. 

Rule VI - Salvage 

(a) Exenditure incurred by the parties to the adventure in the nature of 
Salvage, whether under contract or otherwise, shall be allowed in general 
average provided that the salvage operations were carried out for the purpose 
of preserving from peril the property involved in the common 
maritime adventure. 

Expenditure allowed in general average shall include any salvage 
remuneration in which the skill and efforts of the salvors in preventing or 
minimizing damage to the environment such as is referred to in Article 13 
paragraph l(b) of the International Convention on Salvage, 1989 have been 
taken into account. 

(b) Special compensation payable to a salvor by the shipowner under Article 
14 of the said Convention to the extent specified in paragraph 4 of that 
Article or under any other provision similar in substance shall not be allowed 
in general average. 

Rule VII - Damage to Machinery and Boilers 

Damage caused to any machinery and boilers of a ship which is ashore and 
in a position of peril, in endeavouring to refloat, shall be allowed in 
general average when shown to have arisen from an actual intention to float 
the ship for the common safety at the risk of such damage; but where a ship is 
afloat no loss or damage caused by working the propelling machinery and 
boilers shall in any circumstances be made good as general average. 



, 
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Rule VIII - Expenses lightening a Ship when Ashore, and consequent Damage 

When a ship is ashore and cargo and ship's fuel and stores or any of them 
are discharged as a general average act, the extra cost of lightening, lighter 
hire and reshipping (if incurred), and the loss or damage sustained thereby, 
shall be admitted as general average. 

Rule IX - Ship's Materials and Stores Burnt for FUel 

Ship's materials and stores, or any of them, necessarily burnt for fuel 
for the common safety at a time of peril, shall be admitted as general 
average, when and only when an ample supply of fuel had been provided; but the 
estimated quantity of fuel that would have been consumed, calculated at the 
price current at the ship's last port of departure at the date of her leaving, 
shall be credited to the general average. 

Rule X - Expenses at Port of Refuge, etc 

(a) When a ship shall have entered a port or place of refuge, or shall have 
returned to her port or place of loading in consequence of accident, sacrifice 
or other extraordinary circumstances, which render that necessary for the 
common safety, the expenses of entering such port or place shall be admitted 
as general average; and when she shall have sailed thence with her original 
cargo, or a part of it, the corresponding expenses of leaving such port •~r 
place consequent upon such entry or return shall likewise be admitted as 
general average. 

When a ship is at any port or place of refuge and is necessarily removed 
to another port or place because repairs cannot be carried out in the first 
port or place, the provisions of this Rule shall be applied to the secon«i port 
or place as if it were a port or place of refuge and the cost of such removal 
including temporary repairs and towage shall be admitted as general aver,~ge. 
The provisions of Rule XI shall be applied to the prolongation of the voyage 
occasioned by such removal. 

(b) The cost of handling on board or discharging cargo, fuel or stores 
whether at a port or place of loading, call or refuge, shall be admitted as 
general average, when the handling or discharge was necessary for the common 
safety or to enable damage to the ship caused by sacrifice or accident to be 
repaired, if the repairs were necessary for the safe prosecution of the 
voyage, except in cases where the damage to the ship is discovered at a port 
or place of loading or call without any accident or other extraordinary 
circumstances connected with such damage having taken place during the voyage. 

The cost of handling on board or discharging cargo, fuel or stores shall 
not be admissible as general average when incurred solely for the purposei of 
restowage due to shifting during the voyage, unless such restowage is 
necessary for the common safety. 

(c) Whenever the cost of handling or discharging cargo, fuel or stores i.s 
admissible as general average, the costs of storage, including insurance if 
reasonably incurred, reloading and stowing of such cargo, fuel or stores shall 
likewise be admitted as general average. 

But when the ship is condemned or does not proceed on her original 
voyage, storage expenses shall be admitted as general average only up to the 
date of the ship's condemnation of or the abandonment of the voyage or up to 
the date of completion of discharge of cargo if the condemnation or 
abandonment takes place before that date. 
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Rule XI - Wages and Maintenance of crew and other Expenses bearing up for and 
in a Port of Refuge, etc 

(a) wages and maintenance of master, officers and crew reasonably incurred 
and fuel and stores consumed during the prolongation of the voyage occasioned 
by a ship entering a port or place of refuge or returning to her port or place 
of loading shall be admitted as general average when the expenses of entering 
such port or place are allowable in general average in accordance with 
Rule X(a). 

(b) When a ship shall have entered or been detained in any port or place in 
consequence of accident, sacrifice or other extraordinary circumstances which 
render that necessary for the common safety, or to enable damage to the ship 
caused by sacrifice or accident to be repaired, if the repairs were necessary 
for the safe prosecution of the voyage, the wages and maintenance of the 
master, officers and crew reasonably incurred during the extra period of 
detention in such port or place until the ship shall or should have been made 
ready to proceed upon her voyage, shall be admitted in general average. 

Provided that when damage to the ship is discovered at a port or place of 
loading or call without any accident or other extraordinary circumstance 
connected with such damage having taken place during the voyage, then the 
wages and maintenance of master, officers and crew and fuel and stores 
consumed during the extra detention for repairs to damages so discovered shall 
not be admissible as general average, even if the repairs are necessary for 
the safe prosecution of the voyage. 

When the ship is condemned or does not proceed on her original voyage~ 
wages and maintenance of the master, officers and crew and fuel and stores 
consumed shall be admitted as general average only up to the date of the 
ship's condemnation or of the abandonment of the voyage or up to the date of 
completion of discharge of cargo if the condemnation or abandonment takes 
place before that date. . 

Fuel and stores consumed during the extra period of detention shall be 
admitted as general average, except such fuel and stores as are consumed in 
effecting repairs not allowable in general average. 

Port charges incurred during the extra period of detention shall likewise 
be admitted as general average except such charges as are incurred solely by 
reason of repairs not allowable in general average. 

(c) For the purpose of this and the other Rules wages shall include all 
payments made to or for the benefit of the master, officers and crew, whether 
such payments be imposed by law upon the shipowners or be made under the terms 
or articles of employment. 

(d) When overtime is paid to the master, officers or crew for maintenance of 
the ship or repairs, the cost of which is not allowable in general average, 
such overtime shall be allowed in general average only up to the saving in 
expense which would have been incurred and admitted as general average, had 
such overtime not been incurred. 

• 
Rule XII - Damage to Cargo in Discharging, etc 

Damage to or loss of cargo, fuel or stores caused in the act of handling, 
discharging storing, reloading and stowing shall be made good as general 
average, when and only when the cost of those measures respectively is 
admitted as general average. 
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Repairs to be allowed in general average shall not be subject to 
deductions in respect of "new for old" where old material or parts are 
replaced by new unless the ship is over fifteen years old in which case there 
shall be a deduction of one third. The deductions shall be regulated by the 

• age of the ship from the 31st December of the year of completion of 
construction to the date of the general average act, except for insulati<>n, 
life and similar boats, communications and navigational apparatus and 

, equipment, machinery and boilers for which the deductions shall be regulc1ted 
by the age of the particular parts to which they apply. 

t 

The deductions shall be made only from the cost of the new material or 
parts when finished and ready to be installed in the ship. 

No deduction shall be made in respect of provisions, stores, anchors 
and chain cables. 

Drydock and slipway dues and costs of shifting the ship shall be allowed 
in full. 

The costs of cleaning, painting or coating of bottom shall not be allowed 
in general average unless the bottom has been painted or coated within the 
twelve months preceding the date of the general average act in which case one 
half of such costs shall be allowed. 

Rule XIV - Temporary Repairs 

Where temporary repairs are effected to a ship at a port of loading, call 
or refuge, for the common safety, or of damage caused by general average 
sacrific~, the cost of such repairs shall be admitted as general average. 

Where temporary repairs of accidental damage are effected in order to 
enable the adventure to be completed, the cost of such repairs shall be 
admitted as general average without regard to the saving, if any, to othe:r 
interests, but only up to the saving in expense which would have been incurred 
and allowed in general average if such repairs had not been effected theri~. 

No deductions "new for old" shall be made from the cost of temporary 
repairs allowable as general average. 

Rule XV - Loss of Freight 

Loss of freight arising from damage to or loss of cargo shall be madE! 
good as general average, either when caused by a general average act, or when 
the damage to or loss of cargo is so made good . . 

Deduction shall be made from the amount of gross freight lost, of thE! 
charges which the owner thereof would have incurred to earn such freight, but 
has, in consequence of the sacrifice, not incurred. 
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Rule XVI - 1'mount to be made good for cargo Lost or Damaged by Sacrifice 

The amount to be made good as general average for damage to or loss of 
cargo sacrificed shall be the loss which has been sustained thereby, based on 
the value at the time of discharge, ascertained from the commercial invoice 
rendered to the receiver or if there is no such invoice from the shipped 
value. The value at the time of discharge shall include the cost of insurance 
and freight except insofar as such freight is at the risk of interests other 
than the cargo. 

When cargo so damaged is sold and the amount of the damage has not been 
otherwise agreed, the loss to be made good in general average shall be the 
difference between the net proceeds of sale and the net sound value as 
computed in the first paragraph of this Rule. 

Rule XVII - Contributory Values 

The contribution to a general average shall be made upon the actual net 
values of the property at the termination of the adventure except that the 
value of cargo shall be the value at the time of discharge, ascertained from 
the commercial invoice rendered to the receiver or if there is no such invoice 
from the shipped value. The value of the cargo shall include the cost of 
insurance and freight unless and insofar as such freight is at the risk of 
interests other than the cargo, deducting therefrom any loss or damage 
suffered by the cargo prior to or at the time of discharge. The value of the 
ship shall be assessed without taking into account the beneficial or 
detrimental effect of any demise or time charter-party to which the ship may 
be committed. 

To these values shall be added the amount made good as general average 
for property sacrificed, if not already included, deduction being made from 
the freight and passage money at risk of such charges and crew's wages as 
would not have been incurred in earning the freight had the ship and cargo 
been totally lost at the date of the general average act and have not been 
allowed as general average: deduction being also made from the value of the 
property of all extra charges incurred in respect thereof subsequently to the 
general average act, except such charges as are allowed in general average. 

Where cargo is sold short of destination, however, it shall contribute 
upon the actual net proceeds of sale, with the addition of any amount made 
good as general average. 

Passengers' luggage and personal effects not shipped under bill of lading 
shall not contribute in general average. 

Rule XVIII - Damage to Ship 

The amount to be allowed as general average for damage or loss to the 
ship, her machinery and/or gear caused by a general average act shall be as 
follows: 

(a) When repaired or replaced. 

The actual reasonable cost of repairing or replacing such damage or loss, 
subject to deductions in accordance with Rule XIII; 

(b) When not repaired or replaced. 

\ 
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The reasonable depreciation arising from such damage or loss, but not 
exceeding the estimated cost of repairs. But where the ship is an actual 
total loss or when the cost of repairs of the damage would exceed the value of 
the ship when repaired, the amount to be allowed as general average shall be 
the difference between the estimated sound value of the ship after deducting 
therefrom the estimated cost of repairing damage which is not general average 
and the value of the ship in her damaged state which may be measured by the 
net proceeds of sale, if any. 

Rule XIX - Undeclared or Wrongfully Declared cargo 

Damage or loss caused to goods loaded without the knowledge of the 
shipowner or his agent or to goods wilfully misdescribed at time of shipmEmt 
shall not be allowed as general average, but.such goods shall remain liable to 
contribute, if saved. 

Damage or loss caused to goods which have been wrongfully declared on 
shipment at a value which is lower than their real value shall be contributed 
for at the declared value, but such goods shall contribute upon their actual 
value. 

Rule XX - Provision of FUnds 

A commission of 2 per cent on general average disbursements, other than 
the wages and maintenance of master, officers and crew and fuel and stores not 
replaced during the voyage, shall be allowed in general average, but when the 
funds are not provided by any of the contributing interests, the necessary 
cost of obtaining the funds required by means of a bottomry bond or otherwise, 
or the loss sustained by owners of goods sold for the purpose, shall be 
allowed in general average. 

The cost of insuring money advanced to pay for general average 
disbursements shall also be allowed in general average. 

Rule XXI - Interest on Losses made good in General Average 

Interest shall be allowed on expenditure, sacrifices and allowances 
charged to general average at the rate of 1 per cent per annum, until the date 
of the general average statement, due allowance being made for any interim 
reimbursement from the contributory interests or from the general average 
deposit fund. 

Rule XXII - Treatment of cash Deposits 

Where cash deposits have been collected in respect of cargo's liability 
for general average, salvage or special charges, such deposits shall be pa:Ld 
without any delay into a special account in the joint names of a 
representative nominated on behalf of the shipowner and a representative 
nominated on behalf of the depositors in a bank to be approved by both. The 
sum so deposited together with accrued interest, if any, shall be held as 
security for payment to the parties entitled thereto of the general average, 
salvage or special charges payable by cargo in respect to which the deposits 
have been collected. Payments on account or refund of deposits may be made if 
certified to in writing by the average adjuster. such deposits and payments 
or refunds shall be without prejudice to the ultimate liability of the parties. 
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