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UNCTAD's voluntary peer review of competition law and policies falls within the framework of the Set of
Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices (the
“United Nations Set of Principles and Rules on Competition”), adopted by the General Assembly in 1980.
The set seeks, inter alia, to assist developing countries in adopting and enforcing effective competition
law and policy that are suited to their development needs and economic situation.

Due to capacity constraints, this publication has not been subject to formal editing.

The views expressed in this report are those of the author and do not necessarily reflect the views of the
United Nations Secretariat. The designations employed and the presentation of the material in this publi-
cation do not imply the expression of any opinion whatsoever on the part of the Secretariat of the United
Nations concerning the legal status of any country, territory, city or area, or of its authorities, or concern-
ing the delimitation of its frontiers or boundaries. Material in this publication may be freely quoted or
reprinted, but acknowledgement is requested, together with a reference to the document number. A
copy of the documentation containing the quotation or reprint should be sent to the UNCTAD secretariat.

Unless otherwise specified, all references to dollars ($) are United States dollars.

UNCTAD/DITC/CLP/2012/1
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PREFACE

This comparative assessment report is part of the
voluntary tripartite peer review of competition
policies in the United Republic of Tanzania, Zam-
bia and Zimbabwe. The purpose of this tripartite
peer review is to assess the legal framework and
enforcement experiences in each of the three ju-
risdictions; draw lessons and best practices from
each jurisdiction; and examine the value-added of
the harmonization of competition law and its en-
forcement in this subregion, as well as increased
cooperation. The national reports review the
competition policy systems in each of the above-
mentioned countries, and serve as a basis for the
present comparative assessment report that ad-
dresses pertinent issues from a subregional per-
spective.

I. INTRODUCTION

The United Republic of Tanzania, Zambia and
Zimbabwe have all introduced their competition
law in the mid 1990s prompted by a process of
privatization and liberalization that started in the
late 1980s. After years of experimentation with
a centrally planned economy, the opening up of
markets was seen as the solution to large ineffi-
ciencies and slow economic growth. The process
of liberalization is not yet complete and regulatory
restrictions are still widespread, a legacy of colonial
times and socialist tradition.!

In all the three countries the introduction of com-
petition law occurred quite early in the process
and by the mid 1990s all of them had an antitrust
law and an active authority in place. The purpose
of these laws was to:

® accompany the development of market
mechanisms, making sure that existing dominant
companies, often protected by decades of
protectionism, would not abuse their position by
blocking or delaying the entry of competitors

® ensure that markets would not be cartelized and
that anticompetitive mergers would not lead to a
substantial lessening of competition.

® advocate competition principles in regulatory
reform

In a way, the reasoning behind the introduction of
antitrust laws in countries trying to liberalize and

improve the workings of the market mechanism is
very much the same as that behind the introduc-
tion of antitrust provisions in the European Union
Treaty back in 1957. Also in Europe the antitrust
laws were meant to make sure that legal or regu-
latory protectionism dismantled by the European
Treaty would not be replaced by private competi-
tive restrictions.

The reference to the European Union in this com-
parative review will sometimes be used for helping
the three jurisdictions avoid some of the mistakes
the European Union went through, especially in
its early days. Furthermore, the example of the
European Union may help to evaluate the more
recent institutional developments associated with
the regionalization of antitrust and the setting up
of regional groupings, like COMESA, EAC, SADC,
to which these jurisdictions belong?.

Il. COMPARATIVE REVIEW

The purpose of the tripartite peer review is to ana-
lyze antitrust laws enforcement experiences of The
United Republic of Tanzania, Zambia and Zimba-
bwe. The objectives pursued are to identify com-
monalities and differences and to provide some
feedback on the actions to be undertaken in order
for the competition authorities of these countries
to become more effective. On the substantive
aspects of the law some very useful suggestions
for adjustments are contained in the reports for
the individual countries. Certainly one major im-
provement would be for the three jurisdictions to
at least converge on the way legal provisions are
interpreted. This has been the process undertaken
in the European Union where the interpretation
of the substantive provisions of the law has con-
stantly evolved through case law developments,
new communications and regulatory reform, the
legal provisions remaining always the same since
the signing of the Treaty in 1957. The first mover
would more often be the European Commission
and then member States would follow, but some-
times member States would take the lead and the
European Commission would follow. Having the
same type of practices prohibited everywhere did
allow the development of a standard and helped
very much in the process of judicial review. For all

COMPARATIVE ASSESMENT
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these reasons this Report will mainly concentrate
on the process of convergence among the three
jurisdictions, while changes in the law will be sug-
gested only when strictly necessary. As the experi-
ence of many countries shows, changing the legal
texts takes a lot of efforts and, not being a process
under the control of the competition Authority,
there is no guarantee that the end result will ac-
tually be advantageous. Of course this is general
statement and there are exceptions, like the recent
experience of Zambia and the United Republic of
Tanzania shows. The point is that we all have im-
perfect laws, but we could all have a perfect case
law. Indeed quite a lot can be achieved by fine
tuning the way legal provisions are interpreted. In
consequence this analysis will mainly concentrate
on operational/ procedural/institutional aspects.
As is well recognized, these aspects have been
crucial to success of antitrust enforcement in all
jurisdictions.

The three jurisdictions under review will be mainly
compared on the:

® substantive provisions of competition law;
e different investigative powers of the Authorities;

® sanctionsimposable for procedural and substantive
violations;

® role of the judiciary;
® ecffectiveness of merger control;

® resources allocated to these authorities in relation
to the tasks assigned to them;

® role regional agreements play in promoting a
more effective antitrust enforcement environment;

® competition authorities’ enforcement records

In all three jurisdictions, the law addresses anti-
competitive agreements and abuses of a domi-
nant position (merger control will be dealt in a
separate section of this report). All economic ac-
tivities are within the scope of the law and excep-
tions are limited. However, while the Tanzanian
and Zambian laws are quite in line with interna-
tional best practices, the Zimbabwe Competition
Act would require some major reform. The major
shortcoming of the Zimbabwe law is the fact that

it introduces a very artificial distinction between
unfair trade practices (that can be sanctioned)
and unfair business practices that can only be
declared null and void. It is quite clear that omit-
ting the possibility of sanctioning unfair business
practices is a lack of coordination originating in
the 2001 revision of the law. However this omis-
sion cannot be overcome through case law ex-
tension. It is not simply semantic. The Zimbabwe
Competition Act clearly defines unfair trade prac-
tices as related to imports, while unfair business
practices are all other restrictions of competition.
Section 42.3, where sanctions are introduced in
the Zimbabwe act, should be extended to cover
unfair business practices as well. As it now stands,
the law lacks any deterrent function.

Besides reformulating the provisions on sanctions,
there is ample room for improvement in the Zim-
babwe competition act. As the practice of major
Jjurisdictions like the European Union and the Unit-
ed States shows, the substantive part of an anti-
trust law needs to be quite simple. All is needed is
a general prohibition of restrictive agreements and
abuse of dominance and a provision related to
merger control. The UNCTAD model law suitably
drafted to jurisdictional specificities, is quite use-
ful in this respect. Making the law too complicated
and too detailed like in Zimbabwe, reduces, not
increases, the possibilities of enforcement since
real case may fail to conform to the specificities
of legal provisions. General provisions are much
easier to adapt to the specific circumstances of a
case. However provisions of a general type may
be insufficiently clear in identifying what is actually
prohibited. In order to enhance legal certainty, it is
then necessary for competition authorities to issue
guidelines that would serve a supplementary role
of clarifying practical applications, but in a flexible
easy-to-change way. This is the direction Zimba-
bwe should move.

As the individual reports show, as a result of re-
cent changes, the laws in the United Republic of
Tanzania and Zambia are already in line with in-
ternational best practices. In their laws there is a
general prohibition of restrictive agreements and
of abusing a dominant position. The main differ-
ence between the two jurisdictions is that Zambia’s
Competition Act introduces, above certain market
share thresholds, a system of notification and in-
dividual exemption for horizontal and vertical
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agreements. . In the United Republic of Tanzania,
there is no market share threshold and parties can
voluntarily notify any agreement that they believe
deserves an exemption. The standard for an ex-
emption is very similar in the two jurisdictions and
based upon a balancing of efficiency benefits and
the negative effects associated with the restric-
tions of competition. In both jurisdictions the law
requires that in order to grant an exemption there
should be a net benefit to the public, better to be
interpreted as final consumers. In this way the ef-
ficiencies considered would have to be product
specific.

Introducing a system of natification is not a very
effective way to promote compliance with an anti-
trust law, since the most identify serious restrictions
to competition will never be notified. As the Euro-
pean experience shows (in Europe the notification
system was abandoned in 2004), firms, when sub-
ject to an authorization system, notify only agree-
ments that they believe can be exempted. Serious
violations are kept secret. As a result, notifications
just overburden competition authorities with pa-
per work, but do not result in an improvement of
the competitive environment.

The Zambian and the Tanzanian notification sys-
tem may lead to a small number of notifications
(also because in Zambia notifications are associ-
ated to a fee) and in that case the role that it plays
is quite limited. Should the number of notifica-
tions increase too much, the Authorities may need
to issue block exemption regulations that would
reduce significantly their number, along the lines
of what happened in the European Union before
2004. The existence of a notification fee in Zambia
would make any attempt of rationalization impos-
sible (unless funds are guaranteed to the Authority
by some other source).

The individual country reports for the United Re-
public of Tanzania and Zambia do not contain rec-
ommendations that the substantive parts of their
laws be changed. There are however some sug-
gestions for revising the text of the Legislation on
some procedural issues (for example the thresh-
old for not restrictiveness of vertical agreements in
Zambia) but these suggestions can be implement-
ed through case law developments and through
the issuing of guidelines so that firms are better
informed on what is prohibited. This is the case
of vertical agreements and horizontal cooperation

agreements in the area of technology transfers
and R&D. A similar effort could be undertaken for
abuse of dominance type violations.

The regional groupings, to which the three juris-
dictions belong, could help in the issuing of these
guidelines, providing reference documents that
individual jurisdictions could then use domestically.

What is any case very important is that decisions
by the authorities be motivated and published
by making them available on the website of the
authorities. With legal provisions of a general
type decisions serve an educational purpose and
should be made available to everybody, so as to
enhance legal certainty. Also the judiciary should
have the same type of obligations and judgments
in competition cases should be made easily avail-
able, possibly on the website of the authorities.

The major problem in antitrust cases is that the evi-
dence that needs to be collected to prove a vio-
lation is not freely available in the market nor in
the information set of possible complainants. For
example in a predatory pricing case, the excluded
competitor would not have any information on the
actual level of costs of the dominant company to
be used as a benchmark to which to compare the
dominant company supposedly predatory prices.
Similarly in a cartel case, a customer of the cartel
would not have information on how the cartel op-
erates or, even more importantly, on whether the
cartel actually exists. As for the Authority role, sim-
ply asking those that might have committed a vio-
lation to provide the necessary evidence would not
always be effective. In particular, requiring firms to
provide some information can be effective only if
the firm has an interest in being truthful and in be-
ing cooperative with the Authority. Otherwise firms
will not respond or will not say the truth. This is why,
outside of the merger area where firms have an
interest in providing the necessary information for
the Authority to issue a quick decision, competi-
tion authorities need strong investigative powers in
order to be able to gather the necessary evidence.

In all three jurisdictions the Authority can open an
own motion enquiry, act on complaints, require a
person to submit information, to produce a docu-
ment or to appear in person.

COMPARATIVE ASSESMENT
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The investigative powers of the Authorities of the
three jurisdictions are not limited to requiring infor-
mation from the parties, but, where the Authority
has reason to believe that a person is in possession
or control of any documents that may assist it in an
investigation, the Authority may, under a prelimi-
nary approval by a Tribunal, enter premises to con-
duct a search and make copies or take extracts of
documents therein. Among the three jurisdictions,
only Zambia has started to gain experience with
dawn raids, having conducted two of such raids in
recent years. All three authorities would need spe-
cialized training for conducting effective searches.

While requiring a preliminary approval by a Tribu-
nal may be necessary when private houses are be-
ing entered into (to protect the fundamental rights
of citizens to their privacy), the issue is less rel-
evant with respect to corporate buildings. In such
cases the inspection could well be decided by the
Authority itself (like in Italy for example) without
the need of any approval by a tribunal and subject
only to judicial review (which of course implies the
need to motivate the reason for the inspection).
This would make the power to inspect much more
flexible and effective.

As for Zimbabwe, full investigative powers can be
used by the Authority only once a notice is pub-
lished in the Government Gazette and in national
newspapers circulating in the area covered by the
investigation, stating the nature of the proposed
investigation. While the publication in the Official
Gazette may be necessary for inviting interested
parties to submit some evidence on the case, for
example in the process of evaluating a merger, it
should not be required for the use of investigative
powers. Especially with respect of inspections, it is
very important that they come as a surprise for
the firms involved. Too much advanced informa-
tion would risk making them useless, since firms
would be able to destroy before hand all existing
evidence of wrong doing. Publication should be
made on the same day the inspection takes place.

In Zimbabwe the possibility of conducting inspec-
tions is further reduced since the Authority is re-
quired by law to acquire the consent of the owner
or person in charge of the premise before the Au-
thority may be allowed to enter. So far the Zimba-
bwe Authority has not conducted any dawn raid.
Just as a point of reference, practically all cases
start with a dawn raid in the European Union and

in the most advanced jurisdictions of the world.
This would also be possible in Zimbabwe. For ex-
ample, as the Zimbabwe law clarifies, the Authority
may still exercise the powers of entry and inspec-
tion without the consent of the owner or person in
charge of the premises “where there are reason-
able grounds for believing that it is necessary to
exercise them for the prevention, investigation or
detection of an offence” or “for the obtaining of
evidence relating to such an offence”. The pres-
ence of the police in all dawn raids may help the
Authority overcome any resistance.

As for the investigative procedure, in all three
jurisdictions at the end of the investigation, all
stakeholders are heard in front of the Authority. In
principle, a statement of objection should be sent
to the parties before hand, so that they know the
charges that are being raised against them and can
properly defend themselves. While transparency in
these hearings is important, it should not go as far
as having the press present at the hearing, as is the
case in Zimbabwe. Too much transparency would
make it impossible to protect the confidentiality of
some information being provided to the Authority
during the hearing, so that firms would be very
careful in not mentioning anything confidential,
making it very difficult for the Authority to achieve
a full understanding of the case.

As for the burden of proof, any violation of the law
should be proved by the Authority, while the par-
ties should provide the necessary evidence for any
possible exemption they request to be adopted. In
general the structure of the law in the three juris-
dictions follows this pattern. One important issue
is that violations of the law are objectively defined
and the proof of the violation on the part of the
Authority should be based on a technical analysis
of the facts of the case and their correspondence
with the legal provisions. The further requirement
in the United Republic of Tanzania that the law
be violated intentionally makes the whole system
much weaker and more difficult to enforce. Sub-
Jjective appreciations of this kind should not be
part of an administrative system of enforcement
and should be eliminated. These words about in-
tentionality should be interpreted as implying that
when the reach of the law is extended by the case
law to new areas or new practices, then a fine
could be issued only for the future, once it is well
know that such practices are indeed prohibited.
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Finally in the United Republic of Tanzania, wheth-
er or not a procedure into an alleged prohibited
practice has started, the complainant may apply to
the Authority for an interim order in order to stop
the allegedly anticompetitive practice. The Author-
ity, after having given the respondent a reasonable
opportunity to be heard, may grant an order (usu-
ally a cease and desist order) according to the col-
lected evidence relating to the alleged prohibited
practice and considering the need to prevent seri-
ous or irreparable damage to the applicant. These
orders are rightly appealable and are followed by
a full investigation by the Authority.

These interim powers are particularly important
when the alleged anticompetitive practice origi-
nates in interrupting unilaterally a commercial
practice that had existed in the past, for example
refusing access to a port or to an essential infra-
structure after such access had been made avail-
able for some time in the past. In such circum-
stances, if there is some evidence that there are
no objective reasons for the refusal, granting an
interim order may be necessary in order to keep
the refused competitor in business until a full in-
vestigation is completed.

It is particularly important that such powers are
vested also in the competition authority and not
only with judge, as is the case in all three jurisdic-
tions. Deciding on antitrust issues requires a cer-
tain amount of expertise; the more so on interim
issues that are decided short of a full investigation.
The Authority has all the necessary skills, much
more than a non specialized judge. Furthermore,
since the objective of antitrust enforcement is the
protection of the competitive process, not the
protection of (inefficient) competitors, giving the
power to issue interim orders only to the judge
may lead to an over application of the law, being
the judge probably more sensitive to the reasons
of an inefficient competitor.

The enforcement powers of an antitrust author-
ity should not be exclusive. Antitrust prohibitions
are rules like all the others and administrative au-
thorities are created in order to make enforcement
easier, overcoming all sort barriers that otherwise
would exist (difficulty for a damaged party to
gather the necessary evidence, free riding issues
associated with the fact that anticompetitive prac-
tices may damage many people while the dam-
age action may be initiated by only some of the

damaged parties, etc.). In other words, without the
Authority the disciplining effect of the law would
be much reduced, not eliminated. This implies that
the possibility of privately enforcing the antitrust
rules should not be ruled out, since with the pos-
sibility of damage actions the deterrent role of
sanctions is significantly enhanced?. This does not
mean that private enforcement would in any case
flourish. In Europe, while antitrust rules have al-
ways been directly enforceable, the number of pri-
vate litigations has been extremely small. However,
especially for interim measures, any persons dam-
aged by an anticompetitive action should also be
allowed to take the case in front of a judge. Very
often the violation of competition law is not stand
alone and the judge would be better positioned to
assess all the law violations (not just antitrust) in a
given case.

Sanctions are necessary to make sure that legal
provisions are respected. All three authorities have
powers to impose procedural sanctions. In the
United Republic of Tanzania and Zambia the Au-
thorities can also impose sanctions for violations of
antitrust provisions: as noted in Zimbabwe the Law
does not foresee any sanctions on anticompetitive
business agreements, aside from declaring them
null and void.

Sanctions have to be credible in order for them to
serve any deterrent function. The risk that criminal
sanctions would remain just a hope rather than a
reality leads many jurisdictions to remain with pe-
cuniary fines only. The sanction for not providing
information or for providing false information is in
the United Republic of Tanzania quite low, while in
Zambia and Zimbabwe very high (imprisonment
on anyone who obstructs or delays the Authority’s
investigation or gives false or misleading informa-
tion). It is clear that imprisonment is an excessive
sanction for it to function as an effective deter-
rence, since in order for it to be enforced it would
require a very serious act on the part of a firm, not
Jjust simply misleading the Authority or delaying
the answer. As a result, even if the sanction is seri-
ous, compliance may not be achieved because the
sanction is too high and a judge would hardly be
convinced to put someone in jail for seriously mis-
leading the Authority. Hardly ever the fine would

COMPARATIVE ASSESMENT
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be enforced. Its existence may nonetheless have a
negative effect on investment, scaring foreign in-
vestors and keeping them out of the country. Even
in Zambia, proper administrative fines would be
much more effective.

The law in the three jurisdictions should allow for
high enough fines for not being truthful with the
competition Authority or for not providing all the
information available. For example in the Euro-
pean Union fines for providing to the European
Commission an incorrect, incomplete or mislead-
ing information may go up to 1 per cent of the
total turnover in the preceding business year.

As for the more general debate on whether fines
should be pecuniary or criminal, it has to be ac-
knowledged that many jurisdictions around the
world have introduced criminal fines for having
participated in a cartel, the most serious antitrust
violation. While there are good reasons to intro-
duce criminal sanctions for cartels, there are also
good reasons for not to do so. The good reason
is that very often it is the individual employee that
sets up a cartel, while the company board is una-
ware of it (for example when cartels are set up at
the local level by local managers of competing
companies). If this is the case criminal sanctions
just punish the individual responsible for the crime,
not the unaware corporation and the even more
unaware shareholder. A second good reason is that
criminal sanctions deter individuals that otherwise
may not be affected by the possibility that fines
be levied against the corporation. A third good
reason is that the deterrent level of a pecuniary
fine may be too high and lead to the bankruptcy
of the firm, so that no authority (and no judge)
would ever decide it. The negative reason is that
the burden of proof for criminal sanction is much
higher than that for pecuniary fines (the standard
of proof being beyond any reasonable doubt ver-
sus the balance of probability), so that the actual
level of deterrence may not be as high as originally
thought. Furthermore, in many jurisdictions white
collar crimes are not considered very serious and
judges tend to give lenient punishments for such
offenses, further weakening the deterrent func-
tion of imprisonment. Finally, since the individual
is responsible for the violation, corporations may
respond by not caring whether their employees
participate in a cartel, since they would not be
liable as a corporation. With criminal sanction, it

may well be that the legal provision against cartels
are less, not more respected.

The specificities of sanctions in Zambia and Zimba-
bwe that are particularly troublesome are the fact
that many petty violations are subject to criminal
fines. In Zimbabwe for example the law provides
for the possibility of imprisonment of the manager
of a firm that does not cooperate with the author-
ity, including not notifying a merger. Similarly in
Zambia imprisonment can be imposed to anyone
who delays or obstructs the Authority’s investiga-
tion or gives the Commission false or misleading
information. This extension of the criminal nature
of sanctions is clearly not advisable because judg-
es are not likely to condemn anybody to serve a
prison term for not being cooperative enough in
the course of the investigations. As a result the
threat of imprisonment may not be taken seri-
ously and, to the contrary may lead to regulatory
capture (between the companies and competition
authority). As a result the threat of imprisonment
may deter foreign direct investment, hardly a ben-
eficial result.

Among the three countries only the United Repub-
lic of Tanzania does not have criminal sanctions. It
is suggested that also Zambia and Zimbabwe im-
pose administrative fines only, as the Law does not
oblige imposing of criminal sanctions. In the case
of lack of cooperation with the Authority, a proper
pecuniary fine may be much more effective, being
easier to administer and to decide.

As for pecuniary sanctions for the punishment of
the violations of the substantive parts of the law,
the level of fines in Zambia, up to 10 per cent of
the offending enterprise annual turnover, is in line
with international best practices. On the other
hand the fining policy in Zimbabwe, besides the
fact that antitrust violations are not subject to any
fine, is nonetheless clearly too weak, the maximum
fine being $5000, and what is more problematic is
that fines are not decided by the competition Au-
thority itself but by a different body that does not
have a precise representation of the seriousness of
antitrust offenses. The best solution in Zambia and
in Zimbabwe would be to change the law, elimi-
nating the possibility of imprisonment for petty
violations. In alternative the Authority could well
issue a statement on when criminal sanction will
be used, strictly limiting the possibility of impris-
onment. In Zimbabwe administrative fines should
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be set at a percentage of the global turnover of
the firms involved, like in Zambia and the United
Republic of Tanzania, introducing a 0-10 per cent
interval.

What is in any case very important for antitrust
enforcement to be effective is that fines be actually
paid. This implies that firms should not wait for the
issuing of the appeal judgment before paying the
fine. Only when a judge (under a request for inter-
im orders) concludes that a decision is prima facie
wrong, he may suspend the obligation to pay the
fine after the appeal was heard. In any case public
administration should be efficient in fine collection
(information on the 3 countries).

Fines should not become a source of funds for the
Authority like in Zambia where the Authority is al-
lowed by the law to retain a percentage of the fines
paid, even though the law was never made opera-
tional. This was very wise on the part of the Author-
ity. The system clearly modifies the incentives of the
Authority to fine offending companies and there-
fore should be abolished, as the individual Report
on Zambia suggests, since the Authority would lack
neutrality in deciding on cases. Also appeal judg-
es, knowing that if they block a case the Authority
would lose an important part of its funding, may
be tempted not to be too rigorous in their review. If
proper funding of the Authority is not guaranteed
by some other source, there is a risk that the Au-
thority would be forced in the years to come to take
advantage of the option to retain a percentage of
the fines. Some action is needed to avoid it.

All decisions by competition authorities are ap-
pealable in front of a judge and of course this is
so also in the three countries under review. This
means that the problem of the Authority being an
enforcer and an adjudicator at the same time is
less relevant as it may appear, since a judge is in
any case involved once the Authorities’ decisions
are appealed.

Four issues are particularly relevant. The first is
whether the decision by the competition author-
ity is enforceable even if appealed. The second
is how extensive is the review of the judge (the
standard over which the judge decides). The third
is whether the judge is an expert about antitrust
enforcement and how able is he to appreciate the

quality of the Authority’s decisions. The fourth is
the timing of judicial review.

In the European Union decision of competition
authorities are fully enforceable even if appealed,
unless they are suspended by the judge for se-
rious shortcomings in the Authority’s reasoning.
This enforceability of the Authorities decisions
even if appealed, is meant to speed up the pro-
cess of judicial review by providing an incentive to
act to the judge. This immediate enforceability of
the Authority’s decisions makes the judge aware
that in order to block a decision there is a need
for a ruling.

The distinction between full (where judicial review
leads to a full revision of the case) and adminis-
trative jurisdiction (where judicial review controls
the logic of the Authority’s decision and whether
the Authority’s decision was taken according to the
powers provided by the law) is much smaller than
one may think. The only real difference is that with
full jurisdiction the appealing judge is able to con-
sider different facts than those considered by the
Authority at the time of the decision. In fact, even
an administrative judge would be able to assess
all substantive aspects of a case, from the relevant
market, to the restrictiveness of the practice, to the
evaluation of the future course of events as origi-
nating from the prohibited practice. The expertise
of the judge is very important, since antitrust rules
are written in very general terms and what they
actually prohibit needs to be interpreted. It does
not originate by a simple reading of the legal pro-
visions. For example, the move to an effect based
approach in antitrust, which took place in the Eu-
ropean Union in the last decade, was not evident
by the way the substantive legal provisions are
written. As a result, besides providing judges with
specific training, it may be necessary to make sure
that antitrust cases are always heard by the same
court or by the same section of a larger court, so
that judges could understand the philosophy be-
hind the approach adopted by the Authority and
be coherent in the future, once they approve it.
Finally, since antitrust decisions are meant to influ-
ence the way firms behave in the market, it may be
necessary to make sure that the full decision mak-
ing (which includes the timing of the appeal) be
quite short, otherwise decisions would really affect
the history of antitrust, but be unable to influence
current developments.

COMPARATIVE ASSESMENT
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In the United Republic of Tanzania judicial review of
competition cases is performed by the Fair Com-
petition Tribunal, a quasi-judicial body with appel-
late responsibilities on cases from the Authority.
Members are nominated by the President and can
be removed by the President for reasons of mental
or physical infirmity or if members failed to attend
at least three consecutive meetings of the Tribunal.
Although the Court is highly specialized, it takes
too long for it to make its final decision/judgment,
the reason being lack of staff necessary for as-
sisting judges in writing the judgments after the
decisions are made. This deficiency is very serious
because in antitrust enforcement the rapidity of
judgments is very important. Furthermore judges
should be trained on antitrust enforcement; while
most judges have not received proper training on
these issues during their university studies or in
preparation for the bench. What remains unclear
is the extent of the review the Tribunal is entitled to
perform, and whether the Tribunal has the power
to re-investigate the case, which would be an ex-
cessive duplication. In this respect review judges
should base their judgments on the decision of the
Authority, the evidence the Authority had collected
(that should be made available to the judge) and
the grievances of those affected by the decision.

In Zambia, the new Competition and Consumer
Protection Act of 2010 provides for the setting up
of a Competition and Consumer Protection Tribu-
nal to hear appeals against the decisions of the
Authority. Any aggrieved person or enterprise has
thirty days to appeal after having received the Au-
thority's decision. Appeals against the decisions
of the Tribunal can be made to the High Court.
While the law allows the Tribunal to order the par-
ties or either of them to produce to the Tribunal
such information as the Tribunal considers neces-
sary for the purposes of the proceedings”, the law
is not clear under which standard the Tribunal is
supposed to act and, more importantly, whether
it is constrained by the evidence collected by the
Authority. This aspect should be clearly ruled in the
law. The Tribunal, which was established in 2011
but is still not operational, does not have pow-
ers of reviewing the imposition of criminal sanc-
tions on breach of the country’s competition law.
It consists of five part-time members that can be
removed by the Minister for unspecified reasons.
This unspecified threat judges are subject to may
strongly reduce the independence of the Tribunal.

Judges should be removed only for very specific
and serious reasons specified in the law along the
lines of the rules that exist in the United Republic
of Tanzania.

In Zimbabwe there is a double jurisdiction of the
Administrative Court and of the High Court, while
the relationship between the two is not clearly de-
fined. Cases could go to one Court or to the other
without a clear system of case allocation. In the past
a few cases were appealed in front of the Admin-
istrative Court while others with the High Court.
None of these cases was decided on substance, but
mainly on procedural or jurisdictional grounds. In
any case in Zimbabwe the level of expertise of these
courts on competition issue is considered quite
weak, but this has mainly to do with the fact that
there are very few competition cases to be heard. If
all cases would always go to the same section of a
Court then there is no need to create a specialized
tribunal, since judges (of that section) could well be
trained on competition issues, while maintaining
also the possibility of ruling on other matters. Such
an arrangement (concentrate the cases in a section
of a larger Court) would be preferable also for the
United Republic of Tanzania and Zambia (where
specialized Courts have been created) where judg-
es do not have many cases over which to build their
expertise, while they would still be working as judg-
es if integrated in a larger court.

As for the timing of judicial review it is very im-
portant that reviews are quickly made. Otherwise,
especially if the decision of the Authority is sus-
pended, should it take years for a final judgment,
the law would become irrelevant. Efforts should
be made to arrive at a final judgment quickly. For
example in Italy, although the general procedure
of appeals is very slow, the 2005 reform of admin-
istrative proceedings gave precedence to antitrust
cases, so that parties can expect a final judgment
around a year after the decision of the Authority.

Markets differ according to the number and the
size of buyers and sellers. Indeed there is a con-
tinuum of market structures starting from perfect
competition characterized by many competing
firms, none of which can influence the market price
individually, to oligopolistic competition, where
there are few firms, each having some power over
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the market price but constrained by the rivalry of
the others, to monopoly, in which a single firm sets
the price unilaterally only constrained by demand.
Markets change over time. Some that formerly
were monopolies are now competitive, while oth-
ers that once were competitive are now monopo-
lized. The change over time is markedly significant
in fast growing economies. Markets in general be-
come less concentrated because of entry of new
firms, product differentiation and innovation, and
new firms grow while uncompetitive incumbents
fail. Many fast growing economies have demon-
strated that the 'new firms’ effect can be enormous
when induced by deregulating licensing regimes
and general liberalization of entry and expansion
conditions in State-reserved sectors®. This is a wel-
come development. However, some firms grow
not because of their own competitive efforts but
because of a merger. While gaining market shares
by offering better products and lowering prices
is very beneficial and quite difficult to achieve,
acquiring market shares by buying out competi-
tors is much easier to do. As for their market ef-
fects, while in most circumstances mergers favour
growth in the economy, leading to stronger and
more competitive firms, in some instances merg-
ers are not efficiency-enhancing, they increase
market power and simply lead to higher prices for
intermediate and final consumers. Merger control
is meant to identify those few inefficient mergers
and make sure they are either blocked or modified
to the benefit of consumers

The special characteristic of merger policy is that
it requires a judgment concerning the impact of
a merger on competition before the merger has
occurred. This is why in most jurisdictions mergers
are notified in advance under a mandatory noti-
fication system. Such a notification system should
not be over inclusive and should be strictly limited
to transactions that have a local nexus. Voluntary
notification, while in principle less costly for enter-
prises, weakens the competition authority espe-
cially on politically sensitive mergers.

The three jurisdictions under review have all estab-
lished a mandatory notification system for merger
control. This is very useful. However for it to func-
tion properly a merger should have a clear and
uncontroversial definition.

Indeed in the three jurisdictions under review the
acquisition of control of an independent firm is the

triggering event for a merger to take place, the
underlying hypothesis being that through the ac-
quisition of control a separate legal entity would
lose its commercial independence. A merger may
take place even if separate legal entities may well
continue to exist. Furthermore control can be ex-
ercised also jointly when some shareholders are
tied by an agreement to run the company to-
gether. On the other hand there is no acquisition
of control if there are shifting majorities. Without
acquisition of control there is no structural change
on the markets concerned and hence no concen-
tration of assets or turnover.

Not all mergers need to be examined, just those
that would have the potential to be anticompeti-
tive. This is why a notification system based on
turnover is in place In the United Republic of Tan-
zania the actual turnover thresholds are identified
by the Authority itself, which is quite important to
fine-tune the system, so that not too many and
not too few mergers are notified. Today a merger
is notifiable if it involves turnover or assets above
threshold amounts set by the Fair Competition
Commission. The gazetted threshold is of Tanza-
nian Shillings 800 million.

Although the United Republic of Tanzania has a
mandatory notification system, the law provides
immunity to a person who acts unintentionally in
contravention of the merger notification provi-
sions, a very difficult test to apply and probably
one that leads many mergers not to be notified.
The obligation to notify should be full without
exception and the law should be either modified
accordingly or the unintentionally exception be in-
terpreted so rigorously that it is never applied.

The Tanzanian law identifies a free harbour for
mergers, with combined market shares below
35 per cent, while the merger guidelines inform
firms on the actual standards to be applied in the
merger review process. Restrictive mergers can be
nonetheless authorized if there is an overriding
public interest. The law lists what these overrid-
ing public interests are and most would fall un-
der normal competition considerations in most
jurisdictions, like the failing firm and the efficiency
defences. Only the protection of the environment
appears as a pure public interest item, but it is
difficult to imagine how the protection of the en-
vironment can be affected by a merger. It seems
therefore that the public interest objectives to be
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considered in the United Republic of Tanzania en-
tail only a competition type assessment.

Also in Zambia and in Zimbabwe all mergers
above a certain threshold need to be notified. The
thresholds for Zambia and Zimbabwe have a very
similar structure. In Zambia the threshold is de-
fined as the combined turnover or assets, which-
ever is higher, in Zambia of the merging parties,
above fifty million fee units. Similarly in Zimbabwe
the law requires mergers to be notified if the com-
bined annual turnover or assets in Zimbabwe of
the merging parties is above $1 200 000.

A combined turnover threshold like the one
adopted in Zambia and in Zimbabwe is disad-
vantageous towards the largest firms that have to
notify also the smallest transactions and even ac-
quisitions abroad, all instances where the influence
of such transactions on the domestic economy is
insignificant.

Each jurisdiction should limit the number of merg-
ers to be notified to those that potentially lead to
an increase in market power and that are likely to
create anticompetitive effects on their markets. This
suggests that what matters are threshold triggers
that reflect sales and/or assets within the jurisdic-
tion concerned of the relevant business entities to
be combined. Since a notification system should
be able to encompass both mergers and acquisi-
tions, the notifications system should be based on
two combined triggers: (a) combined turnover or
assets of all parties to the concentration exceed-
ing a fixed level and (b) a further requirement that
at least two parties each have more than a fixed
minimum turnover or assets in the jurisdiction. This
is the direction all three jurisdictions should move.

Zambia and Zimbabwe differ with respect to the
period required by the act to evaluate a notified
merger. The Zambian law identifies a single limit of
90 days, extendable by other 30. However simpler
transactions could be cleared in a much quicker
way. If the law is not changed along the lines sug-
gested by the country report (a two phases pro-
cedure), the Authority may decide to clear simpler
transactions quicker at its own initiative. Even if
the law identifies a single time limit for merger re-
view, nothing impedes the Authority to voluntarily
choose a shorter one for some transactions.

In Zimbabwe the law does not provide a term
for the investigation to end, once the merger is

notified. Such an open ended phrase “as soon
as practicable” may cause long delays for a deci-
sion. Although changes in the law would clearly
be preferable to eliminate this challenge, the Au-
thority should announce unilaterally stricter terms
that it would constrain itself to follow. Or prepare
operation guidelines as a secondary legislation to
give them a force of law.

As for the standard for merger control, also Zambia
and Zimbabwe adopt a public interest test. In Zim-
babwe, once the Authority concludes that a merger
substantially lessens competition, it then deter-
mines whether the merger is likely to result in any
technological efficiency or other pro-competitive
gain which would be greater than and offset the
effects of any prevention or lessening of competi-
tion that may result or likely result from the merger,
and would not likely be obtained if the merger is
prevented. The pro-competitive gains include
economies of scale or other reason likely to result
in a more efficient use of resources in any business,
trade or industry, necessary for the production,
supply or distribution of any commodity or service
in Zimbabwe. What this implies is that in Zimbabwe
like in the United Republic of Tanzania the public
interest test is really an efficiency defence and is
clearly within the best practice in merger control.

In Zambia the definition of public interest is much
wider than that provided in the United Republic
of Tanzania and Zimbabwe. In Zambia the law,
besides rightly considering the efficiency and the
failing firm defences, allows an otherwise anticom-
petitive merger to be authorized for a number of
very general reasons, leading to a very long list
of exceptions. In particular, the Authority “may, in
considering a proposed merger, take into account
any factor which bears upon the public interest in
the proposed merger, including

(a) the extent to which the proposed merger is
likely to result in a benefit to the public which
would outweigh any detriment attributable to
a substantial lessening of competition;

(b) the extent to which the proposed merger
would, or is likely to, promote technical
or economic progress and the transfer to
skills, or otherwise improve the production
or distribution of goods or the provision of
services in Zambia;

(c) the saving of a failing firm;
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(d) the extent to which the proposed merger shall
maintain or promote exports from Zambia or
employment in Zambia;

(e) the extent to which the proposed merger may
enhance the competitiveness, or advance
or protect the interests of micro and small
business enterprises in Zambia;

(f) the extent to which the proposed merger
may affect the ability of national industries to
compete in international markets;

(g) socioeconomic factors as may be appropriate;
and

(h) any other factor that bears upon the public
interest”

Such an extensive list weakens substantially the
technical approach of the Authority in the evalua-
tion of mergers. The standard according to which
mergers are evaluated should be clear and pre-
cise. This means that the standard should fully re-
main within a one dimensional type of measure-
ment, i.e. the increase in market power associated
with the merger. Authorities are well equipped to
measure and to evaluate the effect of a merger
over market power. A public interest standard
introduces a multidimensional approach that re-
quires some sort of political trade-off to be sorted
out. How much exports should increase in order
to more than overcome the increase in market
power (prices) originating from the merger? Or
how much should employment increase in order
to overcome the increase in market power? These
are questions that cannot be answered in a techni-
cal way. The most important point to make with re-
spect of a public interest standard is that, while the
increase in market power can be presumed with
a high degree of probability, all these wider social
effects are highly uncertain and very difficult to be
considered in an administrative decision and, sub-
sequently, in a Court of law. With such a long list of
possible exceptions, the Authority would have to
consider all sort of claims, without a clear theory
to rely on in order to actually assess their validity.
The length of the list would make it very difficult
to prohibit even the most anticompetitive merger.
The best approach would be to limit the public
interest test to the efficiency and the failing firm
defences, along the lines of the United Republic of
Tanzania and the Zimbabwe laws.

If the law is not changed, the Zambian Author-
ity should interpret these public interest provisions
very strictly and authorize an anticompetitive
merger only if the evidence that it is beneficial is
compelling and unquestionable.

In all three jurisdictions the antitrust Authority is a
relatively small, but a multiple tasks institution. Be-
sides antitrust enforcement, the authorities are in-
volved with consumer protection, fair trading, plus
counterfeit goods (United Republic of Tanzania),
relocation of Plant and Equipment (Zambia) or
Tariff issues (Zimbabwe). As a result, the amount of
resources dedicated to competition law enforce-
ment and policy is extremely limited.

In Zimbabwe the Authority has a staff of 29 people
out of which 16 are technical and 13 support staff.
There is the Director, Secretary of the Commission
and 2 (two) legal officers/counsels. The compe-
tition division is led by the Assistant Director for
competition together with five economists and
one law officer. In total seven staff are dedicated to
competition. Furthermore, most of the competi-
tion staff is relatively new to the Commission; three
were hired in 2007 and three in 2011. The Assistant
Director for competition was hired in 2008. The
only experienced competition expert is the Direc-
tor who has been with the Commission since 1999.
Among the operational staff, none has undergone
competition training at University; internally there
have not been any comprehensive in-house train-
ing of staff. At most members of staff and Commis-
sioners have attended short trainings of 2—3 days
abroad. In this area, the Authority should consider
mobilising resources and organized a tailor made
training aimed at addressing knowledge and skills
gaps for both the Commissioners and staff.

The staff of the Authority is paid civil service type
salaries (provided by the Public Service Commis-
sion), which are seven times lower than those of the
staff of sector regulators or of the Central Bank. As
a result the Authority does not attract well trained
people and such salaries do not provide the right
incentive for becoming a well trained antitrust en-
forcer. Resources dedicated to competition have
to increase substantially, with the Authority in-
creasing the number of staff, their salary and the
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quality of the whole organization. Otherwise the
Zimbabwe economy is not likely to benefit from a
proper competitive environment. The competition
authority should become like a Central Bank for
the real economy. Competition oriented reforms
require a technical body to design them and the
Competition Authority is the right institution for
being granted such powers. It should not remain a
second tier institution. The goal to be achieved is
for the Authority to get the resources, the quality
of staff, the salary and the status of the Bank.

The Authority of the United Republic of Tanzania it
better funded. It has a staff of 58, of which approx-
imately 24 is dedicated to antitrust enforcement
and competition advocacy. Contrary to Zimbabwe,
the staff salaries are much higher than the aver-
age civil service and competitive with the private
sector, also because more than 90 per cent of the
Authority’s budget has been funded by a World
Bank grant. This is not a lasting arrangement. The
Government will soon take responsibility for the
budget of the institution. Like the Central Bank
is advising the Government on economic policy,
so the Competition authority should advise the
Government on micro policies (economic regula-
tion and liberalization). Indeed also in the United
Republic of Tanzania the Central Bank should be-
come the reference for the staff salaries and status
of the institution.

In Zambia the Authority has a total staff of 29 of
which 17 is directly involved in competition and
consumer issues and only half on antitrust en-
forcement. Staff salaries are quite good and com-
pare well nationally and regionally. The present
staffing level of the Authority however is strongly
inadequate and staff is unable to handle the in-
creasing number of cases and funding is the major
constraint that the Authority faces. The Authority
recently appointed 10 part time Inspectors and a
total of 60 Inspectors are planned to be hired n all
the country’s nine Provinces. All this people needs
specialized training.

The Zambian Authority needs appropriate Gov-
ernment funding, increasing substantially from the
current level (at around 36 per cent of the total).
The major source of the Commission’s income is
statutory fees and fines, of which merger notifica-
tion fees are predominant. New fees to be soon
established for the exemption of anticompetitive
agreements are hoped to significantly increase the

total (it may not be so because the fees may sub-
stantially reduce the incentive to notify).

It is not a good policy for Government institutions
to be funded by the market through fees levied on
statutory activities. The major problem is that once
the fees are in place every change in current prac-
tices that may be appropriate on the substance
may be blocked because of the effect it may have
on the funding of the Authority. In other words the
funding of the Authority may become a reason to
avoid well meaning reforms (for example it may
become impossible to eliminate the exemption
procedure if this would lead to a reduction in the
flow of funds to the Authority or to change the
thresholds for merger notifications).

Also the funding of the Authority through fines
is not advisable. The fines imposed on breach of
competition law should be paid to Treasury, to
avoid the possibility of the Authority over fining
companies, as this is likely to compromise its in-
dependence. Treating fines as a direct source of
funds for the Authority, may lead to erosion of
trust and credibility of its actions by the business
community.

If there is a need for external funding merger noti-
fication fees are less problematic, since their struc-
ture could be devised to be in some sort of rela-
tion with the complexity of the analysis. In other
words the fee could increase in proportion of the
turnover of the acquired company, not just with
the turnover of the notifying party.

Merger notification fees exist in all three juris-
diction and everywhere they are biased with re-
spect of the turnover of the notifying company.
This bias should be eliminated. In Zambia there
is the extra problem that fees are way too high
and may arrive up to K3 billion (or about $600
000). As the Zambia Report rightly notes, “the
very high merger notification fees increase the
transaction costs of merger transactions, and
places a heavy financial burden on the merg-
ing parties who in most cases enter into merger
transactions for economic and viability reasons.
Secondly, it would not be prudent for the Com-
mission to over-rely on merger notification fees
for the funding of its operations since such fees
are not a stable source of income

The financing of competition Authorities is best
achieved through Government funds, since inde-
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pendence is maintained and there are no induced
distortions on the type of actions the Authority
takes. Any funding somehow related to an action
of the Authority may induce the Authority to take
that action, irrespective of the general interests that
the action helps achieving. There is a further ad-
vantage with Government funding, provided that
it is granted in a transparent way and without any
hidden agenda: the Authority may be accountable
for the use of its funding and be required to pro-
vide a sort of cost-benefit evaluation of its actions.
This is, for example, the situation in the United
States or in the United Kingdom where Parliament
and Government are periodically actively evaluat-
ing the performance of antitrust Authorities and
repeatedly ask if they provide value for money.

Government funding has some drawbacks be-
cause it may put into question the independence
of the Authority, pushing it to become too com-
placent with special interests (especially State-
owned enterprises). In such circumstances, it may
be appropriate to provide direct funding of the
Authority by some sort of a tax on undertakings,
as has been done for example in Turkey (where the
Authority is mainly funded by a tax on the capital
increases of all incorporated or limited companies
in the country) and, more recently, in Italy (where
the Authority is funded via a turnover tax).

The individual reports on the three jurisdictions in-
dicate the output of the authorities in terms of the
number of competition cases that have formed
their caseload over the past: a 10-11 year period
in the case of Zambia and Zimbabwe and 3 recent
years in the case of the United Republic of Tanza-
nia.

The Zambian authority over the period 1998-2010
handled 386 Restrictive Business practices cases
and 331 notifications of mergers and acquisitions.
Confining attention to the period 2008-2010 it
would appear that of the 103 cases handled, 13
resulted in “cease and desist” orders and a further
55 were closed. This would imply that a substantial
number remains open. The introduction of a noti-
fication system under the Act of 2010 has showed
up in a large increase in 2010 of new cases and
suggests that the notification system is likely to
consume significant resources that could be bet-

ter employed in detecting and prosecuting serious
violations such as cartels. Over the same period
93 merger notifications were reviewed and for 49
there are statistics of Commission’s determination.

The Zimbabwe authority over the period 1999-
2010 handled 220 cases of Restrictive Practices
cases and 222 notifications of mergers. More de-
tailed data indicates that the Zimbabwean compe-
tition authority takes annually on average around
8 decisions on restrictive business practices, out of
which 18 per cent are decisions to proceed to a
full investigation and 7 per cent are decisions to
refer a case to the office of the Attorney general. In
the absence of sanctions for violation, at best the
decision can be assumed to be declaration of nul-
lity. In the field of merger control, the Zimbabwean
competition authority takes on average 10 deci-
sions per year. 1 per cent of the mergers handled
between 1999 and 2011 were prohibited, while 20
per cent were approved conditionally. In addition,
79 per cent were either approved unconditionally
or not challenged.

The Tanzanian authority over the period 2008/9
to 2010/11 handled 4 cases of Restrictive agree-
ments, 8 of unmodified mergers and 32 notified
and reviewed mergers. A number of cases are
pending before the authority's and the strategic
plan for 2011-2013 foresees an enforcement fo-
cus on cartel investigations.

This overview of enforcement record suggests
some conclusions. Besides Zimbabwe, each of the
other two authorities has been systematically de-
ciding more cases related to non-competition tasks
assigned to it than to antitrust, also because viola-
tions of the law associated with these other tasks
are somehow easier and more resources should
be dedicated to antitrust enforcement. Aside from
procedural penalties there are, with some notable
exceptions, very few prohibition decisions. The
notable exceptions such as those in the Breweries
sector (Serengeti Breweries V Tanzanian Brewer-
ies, or that involving Zambian breweries) are an
indication of the scope of what is attainable with
stronger enforcement. The overload of merger
notifications can be well resolved with appropriate
merger notification thresholds and the introduc-
tion of simplified decisions for mergers.

The key to obtaining the benefits for the economy
and for consumers from implementing competi-
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tion law and from having it respected resides in
achieving a credible enforcement record through
prohibition decisions. Faced with that challenge
most authorities have introduced a combination
of training and capacity building programmes in
cartel detection, investigative methods, merger
assessment for operational staff and instruction
in case management and assessment techniques
for senior officials. With respect of the three ju-
risdictions under review, training on the practi-
cal aspects of conducting investigations (how to
conduct a dawn raid, what type of information to
ask in the course of investigations, how to handle
a request for access to file, how to set sanctions,
how to prove cartels, what type of behaviour to
consider an abuse, how to set up a strategic plan
for action, etc.) would be particularly important.
Only by becoming more effective in investigating
relevant cases, the status of the Authorities in the
three jurisdictions can be enhanced. This is the
experience of all authorities in the world and the
three jurisdictions are no exception. First (relevant)
cases should be investigated and prohibition de-
cisions be taken. As a result the credibility of the
authority would be strengthened and so would be
their status as first-class Government institutions.
The other way around, first the status then (may-
be) the cases, is indeed impossible.

lll. REGIONAL AGREEMENTS

All three jurisdictions participate in some Regional
agreements. The United Republic of Tanzania is a
member of East African Community (EAC) and the
Southern Africa Development Community (SADC),
while Zambia and Zimbabwe are both members
of the Common Market for Eastern and Southern
Africa (COMESA) and the Southern Africa Devel-
opment Community (SADC). SADC is the Regional
organization to which all three jurisdictions belong.

While in the globalized economy there is a strong
need for competition authorities to cooperate at
the international and regional levels in order to
address cross-border competition cases, the major
weakness of some of these regional agreements is
that the complexity of the tasks assigned to them
is not always in line with the funds available to
accomplish them. A summary of COMESA and
SADC, the international organizations to which
at least 2 of the countries under review belong is
provided below.

COMESA is now working towards becoming a cus-
tom union. Indeed the provisions of the COMESA
Treaty are primarily devoted to the elimination of
trade barriers, to the enforcement of antidumping
rules and to the creation of a free trade area. Recent
developments have occurred which are part of a
progressive effort towards the creation of a com-
mon market. The move to introduce antitrust en-
forcement within COMESA is one of such efforts.

In 2006, a full Competition Commission composed
of nine Commissioners from COMESA member
States was created. The Commission has been
fully in place and operational since December
2009. The COMESA Competition Commission is
responsible for enforcing the rules against abuse
of dominance and cartel behaviour and it also has
some powers with respect to merger control.

The institutional structure of COMESA and in par-
ticular the existence of a COMESA court of jus-
tice could rapidly lead to an efficient system of
antitrust enforcement. However, jurisdictional is-
sues are enormous since many COMESA member
States are also members of other regional group-
ings with overlapping boundaries. As a result, for
the three jurisdictions under review, the COMESA
Competition Commission will have the preliminary
task of going through EAC configuration when de-
ciding on any case. The burden in terms of litiga-
tion could be enormous.

The European experience suggests that the adop-
tion of the principle of ‘effet utile” may be a way to
alleviate the jurisdictional issue faced by regional
groupings such as COMESA.

According to the principle of effet utile, what mat-
ters, even in order to determine jurisdiction, is the
substance of the decision. Judges or domestic an-
titrust authorities could apply either community
or domestic antitrust laws, but the decisions they
reach should in any case conform to communi-
ty case law and jurisprudence. As a result of the
principle of effet utile, domestic competition laws
became fully integrated with community law, not
simply complementary to it, as it might have been
presumed.

In the past the COMESA Competition Commission
lacked funding, both for the operation of the board
and for recruiting staff. Adequate funds are an es-
sential feature of any organization. Recently COME-
SA started recruiting new staff, a good sign towards
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the effectiveness of the organization. However,
since the United Republic of Tanzania is not a mem-
ber, COMESA does not represent the complete so-
lution for the three jurisdictions under review.

The South African Development Community
(SADC), to which all three countries belong, is a 15
countries organization whose aim is to further their
socio-economic cooperation and integration. Con-
trary to COMESA that is an enforcement Authority,
SADC has simply created a framework of coopera-
tion among the 15 countries. In particular, SADC
competition policy is governed by the Declaration
on Regional Cooperation in Competition and Con-
sumer Policies aimed at facilitating investigations on
anticompetitive practices that have cross-border
effects. The declaration actively promotes coop-
eration among SADC member States, establishing
comity principles among them, and setting up a
dedicated institutional structure, the Competition
and Consumer Policy and Law Committee (CCO-
POLC). The CCOPOLC was established in 2008. It
is a forum where Member States Competition Au-
thorities’ to exchange information and share en-
forcement experiences and meets once a year.

SADC structure does not have enforcement pow-
ers. In addition to promoting cooperation in com-
petition enforcement, SADC could also become
a centre of promotion of best practices on sub-
stance, procedure and institutional structure. This
can be enhanced through appropriate training of
staff within the Secretariat ant its member States.

To further its cooperation facilitating mandate,
SADC should prepare a comparative enforcement
performance report of member States competition,
for example starting with the three jurisdictions un-
der review. This could be very useful domestically
to exchange enforcement practices, adopt better
procedures and, more importantly, strengthen do-
mestic institutions (including their funding).

There are regional efforts in place to establish
a tripartite free trade area, aimed at minimizing
the effects of the overlaps in the membership
of COMESA, SADC and EAC. It has been found
prudent for the three regional groupings to co-
operate and harmonize their trade, infrastructure
and other regional integration programmes, in-
cluding competition law and policy. With respect
to competition, the three regional groupings are
supposed to cooperate and exchange information
in the formulation and/or implementation of the

competition policies and laws. This would indeed
be a good step towards reducing enforcement
overlaps and enhance the implementation of the
recommendations of this review in the three juris-
dictions individually and collectively.

IV. FINDINGS AND
RECOMMENDATIONS

In the antitrust field the United Republic of Tanzania,
Zambia and Zimbabwe have many things in com-
mon. Their laws were introduced around the same
time in the mid 1990s, their competition authorities
have a number of different mandates besides anti-
trust, from plant dislocation in Zambia to counter-
feits in the United Republic of Tanzania and trade
related issues in Zimbabwe. This puts pressure on
the amount of resources dedicated to antitrust
enforcement. In order to become more effective,
the authorities need more resources and better
funding. It is not easy to convince Governments to
dedicate more resources to antitrust enforcement.
The best way is to have a few high impact cases,
along the lines of the brewery cases in the United
Republic of Tanzania and Zambia that can show
the importance of competition law and policy to
the public and Government. While improving re-
sources and funding of the national competition
authorities constitutes the core recommendation
of the comparative assessment, further issues need
to be addressed in a view of bettering the enforce-
ment of competition law and policy in the three
countries and at the regional level.

a. Recommendations addressed
to the legislature

As regards legislative reforms, it is only in Zimba-
bwe where the law needs to be thoroughly revised
as described in the national assessment report in
order to make sure that antitrust violations can be
fined. Otherwise, as the law now stands, deter-
rence cannot be achieved. Zambia and the United
Republic of Tanzania do not need to change major
parts of their law. In these jurisdictions, however,
there is a need to revise several specific provisions
and to reinterpret others in order to converge to
best practices.

COMPARATIVE ASSESMENT
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Sanctions

Appropriate sanctions for procedural and sub-
stantive competition law breaches is a major area
for revision/reinterpretation in all three jurisdic-
tions:

The Zambia and Zimbabwe Authorities should
ensure that petty violations are not punished with
criminal sanctions. Failure to notify a merger or
providing misleading information to the Authority
should be sanctioned by a pecuniary fine. Imprison-
ment in such instances is not recommended. Such
unnecessarily harsh penalties may weaken the flow
of foreign direct investment to the country and may
be counterproductive for economic development.
In practical terms, a judge is unlikely to sentence a
person to jail for such minor violations. However,
the existence of such penalties in the law still repre-
sents a threat to outsiders. In cases where the law
may not be easily amended, the Authority should
develop guidelines by way of subsidiary legislation,
which provides for very exceptional circumstances,
under which the criminal provisions may be ap-
plied. This could be when the violation is repeated
a number of times and is clearly part of a complex
scheme of obstruction of justice.

Apart from criminalization of petty violations, in
Zambia the provisions on sanctions are in line with
international best practices. In the United Republic
of Tanzania there is a need for a minor change in
the law since the fine provided for in the law (from
5 to 10 per cent of the annual turnover) does not
allow for firms to be compensated if they decide
to cooperate with the Authority. In this respect, it
is proposed that the scope of the sanctions should
start from zero. However such reforms may not be a
matter of urgency. A leniency programme becomes
necessary and effective as authorities strengthen
their enforcement credibility. There is room for the
Tanzanian Authority to grow with the existing leg-
islation. Some major refinements are necessary in
Zimbabwe, not only because antitrust violations
cannot be fined, but also due to the fact that ex-
isting fines are structurally inefficient to serve as a
deterrent function. Also in Zimbabwe fines should
be set as a percentage of turnover (0-10 per cent).

Merger control

In all three jurisdictions, mergers above a certain
threshold need to be notified. However, in the

United Republic of Tanzania the thresholds can
be modified by the Competition Authority. This
is very important for fine tuning a system that in
Zambia and Zimbabwe is disadvantageous for big
firms that have to notify even transactions where
the acquired company has an extremely small do-
mestic turnover. This needs to be changed in the
law by giving some flexibility to the Authority in
the identification of the most appropriate turnover
threshold. Furthermore, if the Zimbabwean law is
not changed, the lack of a binding time frame for
the assessment of a merger may be overcome by
an administrative decision of the Authority to re-
view all simple mergers within a month and more
complex ones within four months.

All three jurisdictions have a public interest de-
fence for otherwise anticompetitive mergers.
While the test is quite appropriate in the United
Republic of Tanzania and Zimbabwe practically
referring only to efficiency and a failing firm de-
fence, the public interest test introduced in Zam-
bia is very wide. In Zambia, besides the efficiency
and failing firm defences, the law lists export
promotion, competitiveness, socio economic fac-
tors, etc. as matters to be considered as part of
the public interest. Unless the law is changed, the
Authority should interpret these provisions very
rigorously and grant a public interest exception
only when there is a net consumer benefit (i.e.
interpreting these exceptions as extended effi-
ciency defences).

Judicial review

In the United Republic of Tanzania and Zambia
Jjudicial review is assigned to specially established
competition tribunals which ensure a high level of
required expertise of the judges in charge of judi-
cial review of competition cases.

In general, however, it is not necessary to intro-
duce a specialized Court, it may be sufficient to
ensure that judicial review of the competition
authority’s decisions is always carried out by the
same judges of a more general Court so that these
judges can develop the expertise required for the
review of competition cases. Therefore, the dou-
ble jurisdiction of the Administrative Court and the
High Court in Zimbabwe need to be addressed.
While a revision of the law to assign jurisdiction
for judicial review of competition cases to a single
body is the preferred option, there may be other




PREFACE

23

practical solutions, for example a memorandum of
understanding between the two Courts on a divi-
sion of tasks.

b. Recommendations addressed to
the Government

In all three jurisdictions, the antitrust Authority is
a relatively small institution and responsible for
a number of functions (consumer protection, fair
trading, counterfeit goods, relocation of plants
and equipments, tariffs). As a result, the amount
of resources dedicated to competition law and
policy enforcement is limited. In terms of staff re-
muneration, in Zambia staff salaries are good. In
the United Republic of Tanzania, conditions of ser-
vice are far better than the civil service conditions
and competitive with the private sector. However,
for staff whose salaries are paid through the World
Bank grant, their positions might be a risk when
the grant expires. In Zimbabwe salaries are very
low, which causes a severe challenge for staff re-
tention.

Antitrust enforcement is a professional activity and
the quality of the staff of the Authority is an asset
on which every Government can rely for the de-
velopment of a more market oriented regulatory
environment. In all three jurisdictions, the compe-
tition Authority could become the “Central Bank”
for micro policy, i.e. achieving the status and the
reputation of the central bank with respect of the
real economy. If this is achieved, then staff sala-
ries would be high enough for well trained pro-
fessionals to be attracted. Both advocacy and en-
forcement would greatly benefit. If staff is not well
trained the quality of enforcement cannot increase
which is essential for these authorities to make a
difference in their jurisdictions.

The funding of the authorities in the three jurisdic-
tions needs to be improved. Either the Authorities
should be funded directly by Government or be
funded by a tax on corporate entities above a cer-
tain thresholds, along the lines of similar practices
in jurisdictions like Italy or Turkey. Having notifica-
tion fees (like all three jurisdictions have) or pro-
viding the Authority with a percentage of the fines
(as provided for by the Zambian law) should be
changed because it is not reliable and may influ-
ence the outcomes of the case decisions by the
Authority.

c. Recommendations addressed
to the competition authorities

Enforcement practice

The first recommendation addressed to the com-
petition authorities in the three jurisdictions is to
enforce the law more effectively, starting with
some high profile cases, prompted by dawn raids
and ending with important sanctions. The repu-
tation of the Authorities would greatly benefit as
a result, and any strengthening of the organiza-
tion (including the necessary increase in funding)
would be made politically easier.

Dawn raids are the most common ways to discover
whether a firm had actually violated the antitrust
provisions, especially for cartels and abuse of domi-
nance type violations. Dawn raids should come as
a surprise to the firm; otherwise there is a risk that
the evidence is destroyed. In the United Republic of
Tanzania and Zambia the possibility of inspections
is clearly within the reach of the Authority and in
Zambia indeed there have been two dawn raids in
recent years. In all jurisdictions practical experience
should be gained for the Authorities to become
more effective in conducting inspections. Specific
training would be particularly useful.

As for Zimbabwe, since there is a mandatory pub-
lication provision on the reasons for each inves-
tigation, inspections should be organized on the
same day of the publication.

In addition, the United Republic of Tanzania should
make sure that the provision that the competition
law be violated intentionally be interpreted very
restrictively. In this sense, when the reach of the
law is extended by the case law to new areas or
new practices, a fine should be issued only once
it is well known that such practices are indeed
prohibited. Otherwise there is a risk that subjec-
tive appreciations about intentionality would put
the effective application of competition law in the
country at risk.

For deterrence to be achieved, fines need to be
actually paid. Collection of fines is not to be un-
dertaken by the Authority, but the Authorities in
the three jurisdictions should advocate the Gov-
ernment to ensure collection of antitrust fines.

Furthermore, the Tanzanian and Zambian Authori-
ties should exercise great care with the way they

COMPARATIVE ASSESMENT
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will handle the flow of notifications of restrictive
practices that the new law has made possible.
Such notifications, as the European Union experi-
ence shows very well, are unlikely to uncover the
most serious violations of the competition law.
This indeed is the reason why the European Union
eliminated the notification system in 2003. Over
a thousand agreements were notified to the Eu-
ropean commission in over 40 years and only a
handful was prohibited.

Staff development

The strengthening of the reputation of the competi-
tion institutions requires extensive training of its staff
and of the judges responsible for judicial review.
The staff of the Authorities should be trained on the
substantive aspects as well as the procedural as-
pects of law enforcement: how to conduct a dawn
raid, what to put in a file of a case, how to handle
a request for access to file, how to write a state-
ment of objections and a final decision, how to set
the fine, what type of remedies to identify, when to
adopt a simplified procedure for mergers, etc.

Training would also be necessary for the drafting
of guidelines and communications on how to in-
terpret the substantive provisions of the laws. This
type of training should be provided to directly to
the three jurisdictions as well to their respective
regional groupings. The enforcement problems in
the three countries are similar and common issue
papers could be drafted with the help of the indi-
vidual authorities cooperating at the regional level
under the auspices of international organizations
that could provide specific expertise.

2. Recommendations to be
implemented at the regional level

In their efforts to establish well functioning market
economies, to a certain extent, the three countries
face similar restrictions of competition. Further-
more, cross border anticompetitive practices are
present in the region as everywhere in the world.
Recently, regional initiatives have been put in place
which would allow addressing these issues, name-
ly the competition frameworks of SADC, COME-
SA and EAC. The three countries under review
should make best use of the regional initiatives to
strengthen their enforcement efforts by converg-
ing in the interpretation of the laws, exchanging
experience and cooperating on case handling.

All three jurisdictions are members of SADC, which
is an exception among the relevant regional or-
ganizations (EAC, COMESA and SADC), since it
only offers a framework for cooperation and ex-
change of experience, but does not establish a su-
pranational competition regime to be enforced by
a regional competition authority.

As a result, SADC may serve as a forum for all the
three jurisdictions under review to work on con-
vergence and best practices, such as solutions to
substantive and procedural problems of common
interest.

The two countries under review who are members
of COMESA (Zambia and Zimbabwe) have an op-
portunity to benefit from enforcement procedures
under its competition regulations and share best
practice arising from cross border case resolution.
It is recommended that they share experience
gained within COMESA with the United Republic
of Tanzania, the third country under review. At the
same time, taking into account that they are mem-
bers of both regional organizations, COMESA and
SADC have a special position to advocate the
avoidance of conflicts between the two regional
competition regimes.

In this respect, the effort to establish a tripartite
free trade area, aimed at minimizing the effects
of the overlaps in the membership of COMESA,
SADC and EAC is likely to be beneficial. It has been
found prudent for the three regional groupings to
cooperate and harmonize their trade, infrastruc-
ture and other regional integration programmes,
including competition law and policy. With respect
to the latter, the three regional groupings are sup-
posed to cooperate and exchange information
in the formulation and/or implementation of the
competition policies and laws.

In this respect, the effort to establish a tripartite
free trade area, aimed at minimizing the effects
of the overlaps in the membership of COMESA,
SADC and EAC is likely to be beneficial. It has been
found prudent for the three regional groupings to
cooperate and harmonize their trade, infrastruc-
ture and other regional integration programmes,
including competition law and policy. With respect
to the latter, the three regional groupings are sup-
posed to cooperate and exchange information
in the formulation and/or implementation of the
competition policies and laws.
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In addition to formal cooperation within the re-
gional competition groupings, the three com-
petition authorities under review should further
strengthen their ties informally so as to exchange
experience and possibly cooperate on the en-

forcement level. Joint training activities should aim
at increasing competition law expertise and at the
same time enhance networking and the forging of
professional relationships.

COMPARATIVE ASSESMENT
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This report is part of the voluntary tripartite peer
review of competition policies in the United Re-
public of Tanzania, Zambia and Zimbabwe. The
purpose of this tripartite peer review is to assess
the legal framework and enforcement experiences
in each of the three jurisdictions; draw lessons and
best practices from each jurisdiction; and examine
the value-added of the harmonization of compe-
tition law and its enforcement in this subregion,
as well as increased cooperation. The national
reports review the competition policy systems in
each of the above-mentioned countries, and serve
as a basis for comparative assessment report that
addresses pertinent issues from a subregional per-
spective.

The report is based on extensive desk research
and a fact-finding visit to the United Republic of
Tanzania. The desk research covered review of, in-
ter alia: (i) the Fair Competition Act of 2003 (FCA),
the Fair Competition Commission (FCC) Procedure
Rules, the Merger Guidelines, the Merchandise
Marks Act of 1963, and the Merchandise Marks
Regulations of 2008; (b) selected decisions of the
FCC and Annual Report for 2008-2009; (c) nation-
al policies such as the Sustainable Industrial De-
velopment Policy, National Vision 2025, National
Trade Policy. The fact-finding visit to the United
Republic of Tanzania was undertaken during the
period 6 — 12 November 2011, where interviews
were carried out with various stakeholders.®

1.0 GENERAL FRAMEWORK
ON ECONOMIC POLICY
AND DEVELOPMENT

The United Republic of Tanzania is a union of two
States of Tanganyika and Zanzibar. Following the
German loss in the First World War, Tanganyika
came under British rule in 1919 after the Treaty
of Versailles where the “partition of Africa” was
discussed®. The country became independent in
1960 with Mwalimu Julius Nyerere as its prime
minister before becoming President in 1962 un-
der the Tanganyika African National Union (TANU)
party. TANU's Constitution called for the creation

of a Socialist State in the United Republic of Tan-
zania, and as a party was inherently influenced by
Chinese and Soviet political-economy concepts.
TANU changed its name from 1977 to Chama Cha
Mapinduzi7 (CCM), after establishing a One-party
State as a conduit for more effective policy deliv-
ery. Influential economic decisions were made by
party officials and at party conferences.

However, by the late 1980s there was irresistible
pressure on firstly, the political system arising from
its monopolistic influence over the economy, which
system that had not delivered to people’s expecta-
tions. With the collapse of the Soviet Union, swift
political change swept over most of the African
continent, which necessitated the introduction of
multiparty politics in the United Republic of Tan-
zania®. Multiparty elections were held in 1995 and
the CCM won.

Following the 1995 elections, the CCM Govern-
ment saw the need to formulate a new economic
and social development vision for the United Re-
public of Tanzania. It was evident then that the
developmental policies that had been undertaken
under the one-party State had good intentions but
did not progress the country to a higher devel-
opmental level. The National Development Vision
2025 was formulated in 1996 through the United
Republic of Tanzania’s Planning Commission. The
main purpose of the Vision was to transform the
United Republic of Tanzania into a middle-income
country within one generation through, inter alia,
a strong and resilient economy which is competi-
tive with sustained growth for the benefit of the
people. In its conceptualization, the Vision 2025
holds that:

“A vision for development is an articulation of a
desirable future condition or situation which a na-
tion envisages to attain and the plausible course of
action to be taken for its achievement...A shared
vision arouses people’s aspirations and creates the
spark that lifts the nations out of its mundane”.

The vision has the following three targets’:
(

(i) Good governance and rule of law

) High quality livelihood

(iiiy A strong and competitive economy

TANZANIA
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Arising from the Vision, the United Republic of Tan-
zania's developmental path has revolved around
other notable influential national documents such
as Chama Cha Mapinduzi (CCM) Election Mani-
festo of 2005 whose main objective is to improve
the quality of life for every Tanzanian; National
Strategy for Growth and Reduction of Poverty;
Sustainable Industrial Development Plan; National
Trade Policy; Tanzania Mini Tiger Plan 2020; and
the Millennium Development Goals. All these are
meant to quicken the attainment of the country’s
Vision 20251

Three key issues in a political context stand out
today to affect competition policy in the United
Republic of Tanzania. Firstly, traditionally, the
State has been an active participant in economic
activity and took direct control of all the means of
production for almost 20 years. This State control
was eventually relinquished through the struc-
tural reform but there remains a strong regula-
tory oversight through sector specific regulators,
Government departments and Ministries on how
business is conducted in the country. Successful
business growth and development is still linked
to favourable political support. For instance, in
2000, the Government recorded that cashew nuts
were at the time the leading foreign exchange
earning crop for the country. Then President
Benjamin Mkapa directed Government authori-
ties to give incentives to investors, particularly for
cashew nut processing plants. Arising from this,
only processed cashew nuts, and not raw seeds,
were to be exported.’ This was a commendable
directive as it facilitated the creation of locally
based processing plants. The only drawback was
that the incentives were given to the processors,
but not the farmers, thereby creating a distor-
tion in bargaining power and wealth creation as
the processors exercised greater market power in
their vertical relationship with the farmers. Other
industrial sectors such as coffee and tea have
faced similar challenges.

Secondly, there have been criticisms about the
varying investment incentives and other terms
that tend to favour foreign investors to local ones.
While most Tanzanians are operating micro and
SMEs, the blue-chip enterprises are operated by
foreigners, more particularly Kenyans and South
Africans stand out.* Where subcontracting with
the big businesses are made, such contracts, if

lucrative, circulate amongst the already influential
and well-connected Tanzanians. This again creates
barriers to accessing big business and most prob-
ably has led to a stagnant domestic industriali-
zation in the face of stagnant and/or perpetual
SMEs. It has been noted that despite recent gains
in economic development, the United Republic of
Tanzania may still have a certain strong political
inclination to State intervention in the economy,
particularly the agricultural sector where the crop
marketing boards (CMBs) have control over key
cash crops. The CMBs are set up by Government
action, with broad responsibilities and powers of
compulsion over producers and handlers of de-
fined commodities such as coffee, cashew nuts,
cotton and tobacco. They come in the form of
boards stabilizing prices by trading alongside
other enterprises, export monopoly market-
ing boards, and domestic monopoly marketing
boards as.*?

Institutional reforms have well been underway
and observers are optimistic that the country will
continue on this path as it is essential to the de-
velopment of a strong private sector.** There is a
large informal sector that needs to be incentiv-
ized to be innovative and graduate to the formal
sector. Sanya and Gaertner (2012) study® shows
that the United Republic of Tanzania, owing to
its large informal and rural community, has the
highest unbanked community in the EAC, as
shown below:

Excluded
o o |

Kenya 40 per cent 217 per cent 33 per cent
Rwanda 21 per cent 26 per cent 52 per cent
United Republic 17 per cent 27 per cent 56 per cent
of Tanzania

Uganda 28 per cent 42 per cent 30 per cent
South Africa 64 per cent 10 per cent 27 per cent

Source: Finscope 2010

Part of the proposed solution was that bank regu-
lations should continue to promote contestable
markets by levelling the playing field across the
different types of banks and the products they of-
fer. One way of doing this was to address mar-
ket segmentation due to large State and foreign
bank presence by privatizing the few remaining
Government-owned banks in favour of domestic
participation.
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Thirdly, the domestic competition distortions have
further been made manifest by the capital imbal-
ance. A reliance on foreign capital is also an indica-
tion that Tanzanians do not have the financial re-
sources to invest in high capital intensive industries
such as mineral exploration, extraction, process-
ing and banking. Locally owned mining ventures
are not able to compete with the more resource-
ful foreign investors who, in addition, have access
to better information, more negotiating power
for advantageous investment conditions such as
long-term tax holidays.

The United Republic of Tanzania inherited at in-
dependence a market economic system, which
reflected the relationships inherited from the Brit-
ish colonial era, where the private sector played
the conventional role of economic agent and
engine of growth. Foreign trade flows and rela-
tions rested on continued increased production
of agricultural commodities and raw materials for
export, largely in unprocessed form. Domestic
trade relations reflected the predominance of a
subsistence economy in which policies and laws
encouraged commercial activity based on export
commodities and the discouragement of com-
mercialization of the production of food crops.
This situation prevailed up to 1967 when the rul-
ing TANU Party enunciated the Arusha Declara-
tion. TANU'’s Constitution created a socialist State
based on collective consciousness, which in the
Arusha Declaration found a Swahili equivalent
of "Ujamaa”. The Declaration emphasized on
the self-reliance of the Tanzanian people, with a
greater emphasis on the preservation and suste-
nance of the peasant farmers in the rural areas,
as a source of wealth. The aims and objects of the
Arusha Declaration included:

® 7o see the Government mobilize the resources of
this country towards the elimination of poverty,
ignorance and disease;

® To see that the Government actively assist in
the formation and maintenance of cooperative
organizations;

® To see that wherever possible the Government
itself directly participated in the economic
development of this country; and

® To see that the Government exercises effective
control over the principle means of production
and pursue policies which facilitated the way
to collective ownership of the resources of this
country.

A week after the Declaration was made, President
Nyerere made the following comment?®:

“.. . The Arusha Declaration and the actions
relating to public ownership which we took last
week were all concerned with ensuring that we
can build Socialism in our country. The nation-
alization and the taking of a controlling inter-
est in many firms were a necessary part of our
determination to organize our society in such
a way that our efforts benefit all our people
and that there is no exploitation of one man
by another”.

The Arusha Declaration questioned the use of indus-
tries that were foreign or privately owned as agents
of economic development capable of benefiting the
people, especially the rural peasants. Among other
measures, the Government nationalized major in-
dustries through SOEs and Crop Marketing Boards
in the agriculture sector, the Regulation of Prices
Act, 1973, which set up the National Price Com-
mission (NPC).

However, by the late 1980s, both Government and
party officials were, in retrospect, in agreement that
the Arusha Declaration did not sufficiently address
the complexity and dynamic character of policies
and incentive structures which were necessary to ef-
fectively drive the development process. As noted
earlier, the Declaration was overly based on State
control of the major means of production, exchange
and distribution with the State creating a viable pub-
lic sector as the principal engine for wealth creation,
distribution and retention®’.

Direct Government intervention and participa-
tion in key industrial sectors, price controls, import
quotas, rationing and use of permits to control the
internal movement of goods and services were
no longer sustainable. The internal limitations of
a planned economy and external factors such as
the series of oil-price shocks and the collapse of
the East African Community (EAC) had a toll on
the United Republic of Tanzania’s economy. By the
early 1980s the policy of trade confinement and
its implications culminated in the following prob-
lems!®:

TANZANIA



36 VOLUNTARY PEER REVIEW OF CLP: A TRIPARTITE REPORT ON THE UNITED REPUBLIC OF TANZANIA — ZAMBIA — ZIMBABWE

e Inefficient resource allocation and inability to
mobilize adequate resources due to Government
intervention and controls in monetary policy
including exchange and interest rate controls;

® The emergence of an inefficient payment system
attributed to lack of competition in the financial
system and the collapse of the credit system;

® Decline of private sector activity and Foreign Direct
Investment (FDI) due to the nationalization of
foreign and domestic investments and assets; and

® Transformation of the cooperative movement
into inefficient State-owned enterprises (SOEs)
and crop authorities serving as single agricultural
marketing channels dependent on public
subsidies.

It was inevitable that such an economic system
was heading for a collapse. Most of the industries
that were established from the late 1970s were
eventually run down and a process of industrial
re-organization and privatization commenced.
Since the mid-1980s, the Government under-
took economic liberalization measures in line with
global economic changes. The main objective was
to improve economic performance by providing
sound macroeconomic policies and adjustment
programmes for enhanced economic efficiency,
domestic productivity and consumer welfare!®.

The formal introduction of the Economic Reform
Programme (ERP) in 1986 facilitated the extension
of the liberalization initiative to include widespread
price decontrol, and the removal of import restric-
tions. The ERP introduced a series of measures de-
signed to establish a market economy based on free
trade through gradual introduction of complemen-
tary policies that facilitate effective implementation
of trade policies. The set of complementary policies
which were put in place since then included liber-
alization of agricultural marketing system including
the re-introduction of the cooperative movement;
restructuring and divestiture of State-owned en-
terprises in the manufacturing, services and trade
sectors; and public sector reforms to facilitate more
efficient delivery of private sector support services
and the establishment of an enabling business envi-
ronment through legal and regulatory reforms.

As part of the SAPs, a privatization and commerciali-
zation programme was embarked on, which included
a competition nomenclature. In 1994, the United Re-

public of Tanzania enacted its first competition law, the
Fair Trade Practices Act and set up a department within
the Ministry of Trade to oversee its implementation. In
1996, the country proceeded to review its economic
course and formulated the “Sustainable Industrial De-
velopment Policy 1996-2020" (SIDP). In the SIDR the
Government of the United Republic of Tanzania (URT)
recognized the role of the private sector as the prin-
cipal vehicle in carrying out direct investments in in-
dustry. To facilitate and consolidate this position, the
Government promised to undertake the following?:

(i) Make enabling amendments in all major
policies, Acts of Law and legislations whose
provisions discriminate or tend to discriminate
against private sector investors;

(i) Provide a suitable environment for promotion
of private sector investments, ensuring fair
trade practices and competition as well as

(i) Develop social and economic infrastructure,
including industrial support institutions.

The SIDP rightly underscored that under the eco-
nomic reform measures, use of market forces had
replaced the use of central-government-regulated
economic management regime. Measures were
taken to iron out distortions inhibiting the smooth
functioning of the market forces, including price
decontrol, liberalization of marketing and procure-
ment. The Government further undertook to con-
solidate functioning of the market mechanism in-
cluding full implementation of the 1994 Fair Trade
Practices Act’(which was the forerunner to the Fair
Competition Act of 2003). The Government also
promised to adopt a new trade policy that was to
inter alia, take into account fair trade practices.

The United Republic of Tanzania’s first acknowl-
edged comprehensive National Trade Policy of
2003 also identified that the policy of confinement
largely sought to place the trade regime, compris-
ing of foreign and internal trade for goods and
services at levels from wholesale to retail, under
public sector control and management. The suc-
cessful implementation of the National Trade Poli-
cy was understood to depend on 14 fundamental
premises and challenges that served as prerequi-
sites towards achieving the objectives and the vi-
sion of trade policy that the Government had to
focus on. They were indispensable factors for the
successful implementation of trade policies. The
first three of these success factors were?:
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® Improvementofthe macroeconomicenvironment;

® (Creation of an enabling business environment;
and

® Competition policy and regime.

It is clear that competition policy was not just
a passive part of the United Republic of Tanza-
nia’s economic policy framework but was actu-
ally recognized as one of the top three action
points for the Government, which culminated
in enactment of the Fair Trade Practices Act
in 1994, its subsequent review and enactment
of the Fair Competition Act of 2003 and other
complementary sector-specific legislations such
as in banking, crop marketing, energy and .in-
surance industries.

During 1985-1991, the United Republic of Tanza-
nia underwent an intensive structural adjustment
programme under the auspices of the IMF and
World Bank. This programme was largely suc-
cessful in bringing about a real gross domestic
product growth of about five percent. While there
have been some downward trends, the United
Republic of Tanzania has made admirable eco-
nomic gains since its independence more than
50 years ago. The United Republic of Tanzania
has an annual GNI per capita of $530, a pop-
ulation of 44.8 million people, and a total GDP
of approximately $23 billion according to the
2010 World Bank statistics?®. Of the total national
product, about $1 billion arrives in the form of
bilateral aid.** Contribution to GDP by sector is
49 per cent agriculture; 17 per cent industry; and
34 per cent services, with an average inflation of
6 per cent. About 33.4 per cent of the population
lives below the national poverty line. The core
statistics are summarized below:

INDICATORS

Population, total (millions) 448
Population growth (annual per cent) 30
GDP (current $) (billions) 231
GDP per capita (current $) 527
GDP growth (annual per cent) 70

Source: World Bank, World Development Indicators (2010)

In terms of occupation, it is estimated that agri-
culture contributes 80 per cent, while industry and
commerce contribute 20 per cent. Evidently, agri-
culture dominates the United Republic of Tanza-
nia’s economy, employing more than three quar-
ters of the working population and accounting for
64 per cent of all exports. Agriculture is a major
employer and key source of wealth for the country.

The country's GDP has been on a relative upswing
since the reforms of the 1990s, as shown below:

TANZANIA GDP(US$ MILLIONS) - 1989 - 2010

25
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Source: (table done by author) based on data from the World
Bank, World Development Indicators (2010)

However, despite the impressive GDP growth rate,
there has been a remarkable decline in foreign
direct investment, as shown in the table below:

Foreign direct investment, net inflows (BoP, current US$) (millions)
1000
900 A
800
700
€ 600
T 500 e
2400
= 300
200
100
0 T T T T
2000 2005 2008 2009 2010

Source:  (table done by author) based on data from the World
Bank, World Development Indicators (2010)

Four key issues stand out to have influenced the
foundations of competition policy in the United
Republic of Tanzania. Firstly, the independence
Government of President Nyerere had fought for
independence on a populist platform of bringing
power and wealth to the people. Atindependence,
much of the economic wealth in the country was
still in the hands of the European and other coloni-
al settlers. Business activity, as may have been the
case in Zambia and notably Zimbabwe, revolved
around well connected and entrenched networks

TANZANIA



38 VOLUNTARY PEER REVIEW OF CLP: A TRIPARTITE REPORT ON THE UNITED REPUBLIC OF TANZANIA — ZAMBIA — ZIMBABWE

amongst the settler-community and excluded the
majority Africans who resided in the countryside.
There was thus no “fair” competition that existed
between the dominant economic community and
the African majority. Sentiments of nationalization
thus became prevalent, with the SOE recognized
as the only channel through which the new Gov-
ernment could create fair access to employment,
market opportunities and ultimately, wealth.

This invariably leads to the second issue of the
Arusha Declaration. Arusha Declaration propa-
gated the ownership of the factors of production
by the State for the benefit of the people. Nation-
alization and expropriation were non-negotiable
as the State created monopoly SOEs in key in-
dustrial sectors. The Declaration further put col-
lective agricultural schemes at the centre of the
national economy (rightly so) and introduced a
programme of 'villagization’, that is, the moving
of peasant families into cooperative villages, the
so-called “ujamaa” where they could supposedly
be self-reliant by working together more produc-
tively and economically through common usage
of agricultural inputs and machinery, such as fer-
tilizers and tractors. This initiative failed to fulfil its
initial objectives due to certain implementational
features.” Ujamaa removed all forms of innova-
tiveness in the agriculture sector, while the State
imposed itself as a monopsony buyer, distributor
and seller of agricultural produce.

Thirdly, State ownership in most of the key indus-
trial sectors brought about mismanagement and
lack of innovation, including lack of recapitaliza-
tion, thereby affected economic development.
Economic stagnation, oil price shocks of the 1970s
and falling prices of the country’s main commod-
ity exports contributed to economic decline in the
1980s. When President Ali Hassan Mwinyi became
president in 1985 (following President Nyerere's
resignation), an economic reform programme was
introduced to revamp the economic fortunes of
the country. However, economic transformation
required an overhaul of the whole political and le-
gal system, which was eventually embarked upon.

Fourthly, industrial structures were highly concen-
trated through SOEs while the private sector was
largely relegated to the agricultural sector, micro
retailing/convenience stores, unregulated com-
muter transport, small restaurants, etc. Competi-
tion was a suspicious capitalist tool as hinted in

the Arusha Declaration. It was not considered a
developmental tool of the then centrally planned
system where the Government played the role of
policy implementer and big business operator. As
wealth creation at macro level was the preserve
of the State, competition against the State in this
context was not encouraged and where a private
enterprise had grown to dominant proportions,
the State had the legal grounds and a strong po-
litical will to expropriate and nationalize such com-
panies. This was however not sustainable as by the
mid-1980s, the economy needed an exposure to
competition through the privatization process and
the introduction of competition rules and princi-
ples.

A consumer activist® rightly observed that the
motivations in which the United Republic of Tanza-
nia adopted its current competition laws was due
to the failure of socialism and its restrictive poli-
cies to achieve the desired objectives in the United
Republic of Tanzania. Infant Tanzanian industries
failed to meet even the local demand due to lim-
ited internal capacity, series of il price increments,
inadequate resource mobilization, and inefficient
allocation of resources.

Consequently, the United Republic of Tanzania
experienced severe macroeconomic hardship in-
cluding, rising inflation rate, severe scarcity of es-
sential goods and services, falling real GDP growth
rate, widening fiscal and trade deficits. The United
Republic of Tanzania had no other option than to
resort to IMF and adopt its structural adjustment
programmes, including the introduction of cost
sharing on all social services, staff retrenchment,
liberalization of imports, interest rates and ex-
change controls, devaluation of the shilling, price
decontrol, privatization and restructuring of SOEs
to improve efficiency in domestic production.?” As
part of this process, national distributional agen-
cies, such as National Milling Corporation (NMQ)
and Regional Trading Company (RTC), were re-
placed by private companies, the former Price
Commission during the controlled economy was
abolished and replaced by the sector regulators
and the competition authority.

In August 1990, the United Republic of Tanzania
promulgated the National Investment Promotion
and Protection Act (NIPPA), which established
the Investment Promotion Centre (IPC). The IPC
was designed to seek out and assist foreign di-
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rect investment in the United Republic of Tanza-
nia. NIPPA provided for priority investment areas,
conferred eligible investors with generous incen-
tives and attractive benefits and spelled out guar-
antees against nationalization, as well as provided
assurances for dispute settlement. An investment
attraction legislation of 1997 updated the NIPPA.
In the revised law, IPC was transformed into a
new organization known as Tanzania Investment
Centre (TIC). The Capital Development and Mar-
ket's Authority (CD&MA) was established in 1994.
The first stock exchange, Dar es Salaam Stock Ex-
change (DSSE), began trading in April 1998.

Other institutions that came up were Tanzania
Food, Drug and Cosmetics Authority (TFDA), Elec-
tricity, Water and Gas Utility Regulatory Authority
(EWURA), Surface and Marine Transport Regula-
tory Authority (SUMATRA), Tanzania Communica-
tion Regulatory Authority, and the Civil Aviation
Authority.

The United Republic of Tanzania’s competition
policy goals are no different from those of most
countries in the region. With high unemployment
and a less innovative and competitive domestic
industrial structure, competition policy is aimed at
addressing these issues. As all other policies, the
competition policy is expected to draw its efficacy
from the primary goal of the National Develop-
ment Vision 2025, the SIDP the NTR etc — all em-
phasizing poverty reduction and its ultimate eradi-
cation through industrialization, and an export-led
domestic economy. Competition policy has been
recognized as aimed at addressing the problem
of concentration of economic power that can arise
from market imperfections, monopolistic behav-
jour in economic activities and consequent restric-
tive business practices. These aims are significantly
not different from the overall economic goals.

The Government of the United Republic of Tanza-
nia has recognized that competition policy aims at
perpetuating freedom of trade, freedom of choice
and access to markets. Accordingly, the ultimate
objective of economic regulation and competition
policy is to protect the consumer through control
of monopoly behaviour on the part of producers.
The National Trade Policy of 2003 was emphatic in

characterizing the domestic industrial sector and
its preparedness in view of international competi-
tion:

"Competition is intensifying as firms become more
innovative. Developments in information and
communication technology (ICT) have given rise
to new communication media with wide and in-
stantaneous outreach at relatively low cost. The
ultimate result is the transformation of customer
expectations that are forcing the business world to
strive for higher quality, lower prices and first-rate
services. In this situation, export-led growth is a
prerequisite for the attainment of poverty eradi-
cating rates of GDP growth in the United Republic
of Tanzania. However, the proficiency underpin-
ning the competitiveness required in export-led
growth is built and nurtured through the learning
processes and experiences gained in the domestic
economy. This calls for a dynamic process of trade
development to stimulate the competitiveness of
Tanzanian goods and services in the domestic and
regional markets as the stepping stone to more
effective entry and participation in the global mar-
ket %

A number of research work by academics and
practitioners have previously attempted to review
the goals of competition policy and its develop-
ment in the United Republic of Tanzania. One
such notable study was by a Tanzanian academic
Godius Kahyarara. The study showed that efforts
to protect consumers against anticompetitive
practices have had a positive impact on firm pro-
ductivity and business investments, and thus, on
economic performance as a whole. Kahyarara cor-
rectly identified that competition policy comprised
laws, regulations, and institutions that control the
behaviour of dominant firms, prevent companies
from becoming monopolistic through mergers,
and prohibit anticompetitive behaviour such as
price-fixing and bid rigging. “Competition policy
is critical to any development process to ensure
the effective utilization of resources, as well as
the proper allocation, marketing, and pricing of
those resources,” Kahyarara noted®. “This research
showed how fair competition was key in influenc-
ing the performances of enterprises in an African
context” Kahyarara noted that increasing com-
petition within an economy is no easy task. Many
stakeholders, particularly workers in protected
businesses such as monopolies and SOEs, feared
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for their future when liberalization is introduced.
Promoting fair competition improved the perfor-
mance of local manufacturers at the firm level. This
translates into gains for the overall economy.

Under Section 3, the Act has an express “Object of
the Act” clause, which states as follows:

The object of this Act is to enhance the welfare of the
people of the United Republic of Tanzania as a whole
by promoting and protecting effective competition
in markets and preventing unfair and misleading
market conduct throughout the United Republic of
Tanzania in order to:

(@) increase efficiency in the production,
distribution and supply of goods and services;

(b) promote innovation;

(c) maximize the efficient allocation of resources;
and

(d) protect consumers.

The legislation provides broader goals for the
competition law, no different than in most laws in
the region. It would, however, seem that (a) and (c)
above may be referring to one and the same thing.
It is clear from the foregoing that the competition
legislation in the United Republic of Tanzania has
the core objectives which can be summarized as
economic efficiency and consumer protection.

While there have been no empirical studies to show
how the decisions of the competition authority have
assisted in bringing about efficiencies in the econ-
omy, it is observed that in mergers, the focus is on
prohibiting those mergers that create a dominant
position of market power and inherently an attempt
is made to “nip in the bud” barriers to market entry.

According to the Ministry of Trade, Industry and
Marketing Annual Report for 2009-2011, about
97 per cent of the industry in the United Re-
public of Tanzania was in private hands. Further,
the Government had developed a Private Sector
Development Strategy (PSDS) to ensure broad-
based and inclusive participation in production
and trade. The PSDS entailed the establishment
of an enabling business environment through bet-
ter regulation; increased private sector access to
capital including “titled-land,” education, skills and
entrepreneurship as well as provision of business
support services in management, production and
marketing.

The process of drafting the competition legis-
lation, as in most countries in the Southern and
Eastern Africa region, were precipitated by the
collapse of the Soviet Union, which triggered po-
litical and economic reform in countries that had
adopted the Soviet style of economic manage-
ment. Through the World Bank and IMF support-
ed SAPs, countries such as the United Republic of
Tanzania were compelled to begin a process of
privatization. Privatization meant industrial reor-
ganization where the SOEs, usually monopoly or
dominant firms, were hived off into private hands.
With this, the World Bank rendered assistance to
the United Republic of Tanzania to develop ap-
propriate legislation such as the privatization and
competition legislations. The usual legal process
that was followed was a consultation process with
key stakeholders such as consumer and trade re-
lated NGOs, the chambers of commerce, and the
various Government ministries and departments
before the law was drafted using a consultant and
repositioned into a bill before Parliament through
the Ministry of Justice.

In 1994, the United Republic of Tanzania enacted
the Fair Trade Practices Act and established the
Fair Trade Practices Commission®®. The Act cov-
ered general anticompetitive trade practices, un-
fair trade and consumer protection provisions.
However, this law did not achieve much, specu-
latively because it was accepted without under-
standing as part of the IMF SAPs and did not have
a national champion to promote and promulgate
it. The Commission itself was not well resourced
and supporting institutions not prepared. Interface
with regulators was equally problematic.

Under the auspices of the World Bank’s Project Im-
plementation Plan (PIP), a consultancy report was
prepared to assist the Presidential Parastatal Sector
Reform Commission (PPSRC), which recommend-
ed the establishment of two multi-sectoral regula-
tory agencies, namely the Fair Competition Com-
mission and the Fair Competition Tribunal. The PIP
included proposed organization structures, staff-
ing levels, procurement plan, three years capital
and operation manuals, implementation plan and
code of ethics for the two institutions®. Following
this, internal reviews followed and with the World
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Bank support, the law was repealed and replaced
with the Fair Competition Act in 2003 and replaced
with a more focused Fair Competition Commission.

The Fair Competition Commission has made self-
evident strides to publicize the law but only seg-
ments of it are known even by the educated elite.
For instance, the lawyers spoken to were more
conversant with the merger notification process
while the consumers were more conversant with
the counterfeit functions of the Commission.

2.0 THE SCOPE AND
APPLICATION OF
COMPETITION LAW
AND POLICY

In its preamble, the Fair Competition Act has it that
it is "an Act to promote effective competition in
trade and commerce, to protect consumers from
unfair and misleading market conduct..”. The Act
replicates the objects of the Act under Section 3,
which is an extension of the objects of the Act as
contained in the preamble.

According to the Ministry of Industry, Trade and
Marketing Strategic Plan document (2009-2011),
the FCC is established and expected to promote
and protect effective competition in trade and
commerce and to protect consumers from unfair
and misleading market conduct. The FCC is con-
sidered to be a "business support organization”*.

The goals of the competition policy and its de-
velopment are clear that apart from the express
protection of consumers, the law does not pro-
tect competitors but is aimed at “promoting and
protecting effective competition”. This is explicitly
echoed in the preamble to the FCA.

The distinction between competition and public
interest considerations is always debatable in de-
veloping countries. It is not likely that a less devel-
oped country such as the United Republic of Tan-
zania will discard the public interest consideration.
There is a veiled goal in Section 8(4) for instance
whereby in an agreement that appreciably affects
competition, the Commission shall have regard to
whether:

Under Section 13(1)(b)(iv), the Commission may
grant an unconditional or conditional exemption
to a merger if the Commission is satisfied in all
circumstances that the merger is or is likely to re-
sult in benefits to the public in one or more of...the
benefits to the public resulting from the merger
outweigh the detriments caused by preventing,
restraining or distorting competition.

Appropriately referred to as the “Fair Competition
Act’, the FCA has compressed parts dealing with
competition and extensive parts dealing with mis-
leading market conduct and consumer protection.

In terms of geographical jurisdiction, the fair com-
petition legislation does not apply to Zanzibar but
to mainland Tanzania, historically known as Tang-
anyika. This is made manifest under Section 6(1) of
the Act, which states as follows:

(1) This Act shall apply to Mainland Tanzania,
State bodies and local Government bodies in so
far as they engage in trade®.

There is also extraterritorial application. This is un-
der Section 7 as follows:

7. This Act shall apply to conduct outside mainland
lanzania:

(a) by a citizen of the United Republic of Tanzania
or a person ordinarily resident in the United
Republic of Tanzania,

(b) by a body corporate incorporated in the United
Republic of Tanzania or carrying on business
within the United Republic of Tanzania,

(c) by any person in relation to the supply or
acquisition of goods or services by that
person into or within the United Republic of
lanzania; or

(d) by any person in relation to the acquisition
of shares or other assets outside the United
Republic of Tanzania resulting in the change
of control of a business, part of a business or
an asset of a business, in the United Republic
of Tanzania.

The scope of the extraterritorial application is
wide and includes both nationals, residents, non-
nationals and non-residents. However, there are
no guidelines as to how exactly a foreign national
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would be subpoenaed to appear before the Com-
mission or the Tribunal. Some countries have
Mutual Legal Assistance Treaties or other related
cooperation arrangements. The East African Com-
munity (EAC) Competition Law would likely deal
with persons under the EAC.

Section 12 of the Act contains explicit exceptions
to the application of competition law. It holds that
under the Act, an agreement shall not be prohib-
ited to the extent it relates to the:

(@) remuneration, conditions of employment,
hours of work or working conditions of
employees;

(b) compliance  with or application  of
standards of dimension, design, quality or
performance prepared or approved by the
Tanzania Bureau of Standards or any other
association, institution or body prescribed
by regulations;

(c) export of goods from the United Republic of
Tanzania or the supply of services outside the
United Republic of Tanzania if such particulars
of the agreement as the Commission may by
Order require are filed with the Commission
within 21 days after it is made. However, this
shall cease to apply to an agreement if the
Commission decides the agreement may
have an effect on competition in the United
Republic of Tanzania and notifies the parties
to the agreement of that decision; and

(d) If it is necessary to do so in order to comply
with the obligations of the United Republic
under an agreement with the Government
of another country, the particular agreement
or conduct, or agreements or conduct of
particular kind, shall be excluded from the
prohibitions under the Act.

These provisions appear to be standard exceptions
contained in various other comparable laws in the
region. The difference may be that the Tanzanian
law does not provide for a clear exception of pos-
session of intellectual property. Some aspects of
intellectual property protection are contained in
the Merchandise Marks Act.

2.2.1 State immunity

In the UNCTAD Model Law on Competition (UNC-
TAD 2004), it is explicit for instance that competi-

tion law does not apply to the sovereign acts of
the State itself, or to those of local Governments,
or to acts of enterprises or natural persons which
are compelled or supervised by the State or by lo-
cal Governments or branches of Government act-
ing within their delegated power. However, the law
should apply to the State and its agents engaged
in commercial activity.

As regards the application of the Act to State bod-
ies is still debatable in the United Republic of Tan-
zania as the competition law has been used on
some State bodies but not on some — depend-
ing on whether they are involved in “trade”. While
Section 6(1) makes it mandatory that the law shall
apply to the State and State bodies and local Gov-
ernment bodies engaged in trade, Section 6(2)
holds that the State shall not be liable to any fine or
penalty under this Act or be liable to be prosecuted
for an offence against this Act. Section 2 of the Act
has defined the “State” as “... the Mainland Tanza-
nia” which implicitly refers to the Government.

While the Act “applies” to “the State”, the applica-
tion is only academic if not advisory in nature as the
FCC cannot enforce a directive against the State. It
cannot also impose a fine on the State or its agents.
This is manifest in Section 6(2) of the Act. To dem-
onstrate that the exemption does not extend to
‘State bodies, the FCC has applied the law against
a local authority, which was also fined. In the case
of "Alliance Media v Arusha Municipal Council’, the
Council was held liable for behaving “anticompeti-
tively” by granting exclusive rights to Skytel Adver-
tising Company in the business of installing gantries
and billboards along the Arusha Municipal roads.
The Council was ordered to pay TZS 10 million and
the agreement itself was declared null and void.*

On the other hand, there is a distinction made be-
tween “the State” and a ‘State body” under Section
6 of the FCA. This was the case with the Tanza-
nia National Roads Agency (TANROADS), which
is a creation of statute.* The FCC overruled TAN-
ROADS who challenged the FCC's jurisdiction over
its exclusionary issuance of permits to outdoor
firms to install billboards and gantries in road re-
serves countrywide. In a 32 page ruling read by its
Chairperson, the FCC expressed satisfaction that:
() The alleged conduct of the respondent
(TANROADS), which erected barriers for
potential entrants and ousted competitors
from outdoor advertising business was purely
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a competition issue to be determined by the
Commission;

(i) The respondent engaged in trade and hence
falls under the provision of section 6(1) of the
Fair Competition Act;

(i) The respondent is a “State body” not the
"State” and therefore is not subject to the
exemption under section 6(2) of FCA;

(iv) The permits issued by the respondent have
a commercial value and do not fall under
section 6(3) (b) (i) and (iii) of FCA;

(v) The relationship between the complainants
and the respondent is contractual as per the
provisions of section 10 of the Law of Contract
Act, Cap 345 R.E. 2002; and

(vi) Based on (v) above, the respondent is a
suitable entity as per section 3(6) (b) and (c)
of the Executive Agencies Act, Cap 245 as
amended by the Finance Act, No 18 of 2002.
Furthermore, Section 96 of the FCA clearly
provided that the FCA applies to all persons
in all sectors of the economy and shall not
be read down, excluded or modified by any
other Act, except to the extent that the Act is
passed after the commencement of the FCA
and expressly excludes or madifies FCA, or by
any subsidiary legislation purports to exclude
or modify FCA.

The FCC's decision followed a complaint filed by sev-
eral outdoor firms that the TANROADS had granted
exclusive permits to only two local advertising firms.
The reason advanced by the respondent to the
complainants for issuing exclusive permits was that
the respondent intended to start a three-year pilot
scheme and, in order to monitor the pilot exercise
effectively; it had decided to identify only two lo-
cal outdoor advertising firms capable of covering
all the twenty one regions of Tanzania Mainland.
As a result of the exclusive permits, all other firms
operating in the business of outdoor advertising
were ordered by TANROADS to remove all installed
gantries (billboards) from the road reserve within 30
days counted from 1 August 2009 and that their
advertising permits had been revoked. The FCC an-
nulled the exclusive contracts.

Where the State is an active commercial player, the
scenario evidently creates an unfair playing field

with the private sector that are engaged in com-
mercial activities in e.g. the insurance, pension,
banking and telecommunications. This may be an
area that may be reviewed as it has been reviewed
through a High Court judgment in Zambia as well
as through the Zambian Competition and Con-
sumer Protection Act of 2003. Under Section 3 of
the Zambian Competition and Consumer Protection
Act of 2010, the Act does not apply to the State
where there is a statutory monopoly but the law
does apply where the State is engaged in com-
mercial activities in a sector that is open to com-
petition. However, effecting fines on the State is a
remote possibility under the Zambian competition
regime. Judge Philip Musonda of the High Court
of Zambia* anyhow ruled thus:

“..Sovereign States are entitled to immunity in re-
spect of its Governmental acts, but not in respect
of its commercial transactions. Every commercial
undertaking engaged in the provision of goods
and services is amenable to the Commission (au-
thor’s emphasis)... In a nutshell, all commercial
undertakings are regulable by the Commission, if
such undertakings imperil consumer interests and
[ see no lacuna in the law..”

2.2.2 Limitations in regulated sectors

The FCC does not have jurisdiction to deal with
competition issues in sectors where there is a
sector-specific regulator. Under section 96 of the
Act, four key sector regulators have the exclusive
mandate to deal with competition matters within
their jurisdictions and it is not mandatory that they
seek the counsel of the Commission. The regula-
tors have the discretion whether to consult with
the FCC or not. The exempted regulatory sectors
are governed by the following Acts:

() The Energy and Water Utilities Regulatory
Authority Act, 2001 (EWURA Act);

(i) The Surface and Marine Transport Regulatory
Act, 2001 (SUMATRA Act);

(iii) Tanzania Civil Aviation Regulatory Authority
Act, 2003 (TCAA Act);

(iv) Tanzania Communications
Authority Act, 2003 (TCRA Act).

Regulatory

EWURA administers 8 separate legislations®” deal-
ing with water, petroleum and electricity matters in
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the United Republic of Tanzania. Under Section 20
of the EWURA Act, EWURA has powers under sub-
heading of “Competition policy and contraven-
tions of competition legislation”, that in carrying
out its functions and exercising its powers under
this Act, and under sector legislation in relation to
particular markets for regulated services, the Au-
thority shall take into account:

(a) whether the conditions for
competition exist in the market;

effective

(b) whether any exercise by the Authority is likely
to cause any lessening of competition or
additional costs in the market and is likely to
be detrimental to the public;

(c) whether any such detriment to the public are
likely to outweigh any benefits to the public
resulting from the exercise of the powers.

EWURA is mandated?, following the foregoing
process, to deal with all competition issues which
may arise in the course of the discharge of its func-
tions, and may investigate and report on those is-
sues, making appropriate recommendations to
the Tanzania Bureau of Standards, the FCC or any
other relevant authority in relation to —

(a) any contravention of the Fair Competition Act,
the Standards Act or any other written law;

(b) actual or potential competition in any market
or regulated services; and

(c) any detriment likely to result to the members
of the public.

The law does not provide any extensive provisions
apart from the foregoing on how EWURA would
deal with the competition matters. In the meet-
ings held with EWURA, they admitted that they did
not have any staff guidelines on how to deal with
competition matters. There is also no compulsion
to refer a competition matter to or for consulta-
tion with the FCC before the determination. As the
law is currently couched, EWURA would have to
voluntarily send its findings and recommendations
to the FCC after the investigation. There appears
to be a policy shift for laws that were enacted after
2003. Under section 32(2) of the Electricity Act of
2008, it states that "the Authority shall consult the
Fair Competition Commission in any investigation
into anticompetitive behaviour”. The understand-
ing here is that EWURA may consult FCC but FCC
does not have any overriding powers over EWU-

RASs decision to reject the FCC's advice. Where the
FCC is not content that the competition issues
have been addressed, FCC's recourse is to refer
the matter to the Minister for intervention as pro-
vided for under Section 96(4) of the FCA.

The role of the FCC in competition matters in the
regulated sectors is merely advisory in relation to
anticompetitive decisions the regulators effect. It is
thus not clear whether the FCC would enforce the
FCA against a player in the petroleum sector such
as BP Caltex, etc when these engage in conduct
that has not been sanctioned by the sector regula-
tor e.g. misuse of market power, price fixing or col-
lective boycott. According to an informed opinion,
such action may be possible under section 96(3)
of the FCA and section 24 of the Petroleum Act
discussed below.

The Petroleum Act of 2008 administered by EWU-
RA has a PART 1V dealing with "Assurance of Fair
Competition”. Section 24 of the Petroleum Act of
2008 states that subject to the provisions of the
EWURA Act, all petroleum operations shall be sub-
ject to the provisions of the FCA in relation to:

(a) the formation of cartels

(b) barriers to entry and exit

(c) abuse of dominant position and market power
(

d) formation of mergers and acquisitions for
anticompetitive purposes

(e) attempts to control prices

(f) the creation of artificial shortages of products
or services; and

(g) other restrictive trade practices as defined
in that Act, with intention to contravene the
principles of a free market for petroleum
products within the country.

Section 24(3) of the said Petroleum Act is clear that
the FCC shall monitor conditions of the market
and trade practices of participants in the supply
chain. It is not clear whether the FCC only has a
“monitoring” role and not necessarily an “enforce-
ment” role.

Under Section 5 of the TCRA Act of 2003, it is
provided that it shall be the duty of TCRA that in
carrying out its functions it shall strive to enhance
the welfare of the society of the United Republic of
Tanzania by:
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(@) promoting  effective  competition  and
economic efficiency;

(b) protecting the interest of consumers;

(c) protecting the financial viability of efficient
suppliers;

(d) promoting the availability of regulated services
to all consumers including low income, rural
and disadvantaged consumers;

Under Section 19(1), TCRA Act further proceeds to
state that in carrying out its functions and exercising
its powers under this Act, and under sector legisla-
tion in relation to particular markets for regulated
services, the Authority shall take into account:

(a) whether the conditions for effective
competition exist in the market;

(b) whether any exercise by the Authority is likely
to cause any lessening of competition or
additional costs in the market and is likely to
be detrimental to the public;

(c) whether any such detriments to the public are
likely to outweigh any benefits to the public
resulting from the exercise of the powers.

Under Section 19(2) of the TCRA Act, TCRA “shall
deal with all competition issues which may arise in
the course of the discharge of the functions, and
may investigate and report on those issues, mak-
ing appropriate recommendations to the FCC or
any other relevant authority in relation to:

(@) any contravention of the Fair Competition
Act, 2003 the Tanzania Act No. Bureau of
Standards Act, 1975, or any other written law;

(b) actual or potential competition in any
market for regulated services competition or
additional costs in the market and is likely to
be detrimental to the public;

(c) any determinants likely to result to the
members of the public.

It is clear that TCRA is clothed with powers to deal
with competition matters under the legislation that
establishes it. The TCRA does not provide details
of how TCRA shall carry out its duty of promoting
effective competition and economic efficiency in
the ICT sector in the United Republic of Tanzania®.

Under section 25 of the Tanzania Civil Aviation
Authority (TCAA) Act, “it shall be the duty of the

Authority that in carrying out its functions it shall
strive to enhance the welfare of society of the Unit-
ed Republic of Tanzania by

(a) promoting  effective
economic efficiency;

competition  and

(b) protecting the interest of consumers;

(c) protecting the financial  viability — of
efficient suppliers;

(d) Promoting the availability of regulated services
to all consumers including low income, rural
and disadvantaged consumers!

Under Section 40 of the TCAA Act, in carrying out
its functions and exercising its powers under the
TCCA Act, the TCAA shall take into account:

(a) Whether the conditions for effective
competition exist in the market;

(b) Whether any exercise by the Authority is likely
to cause any lessening of competition or
additional costs in the market and likely to be
detrimental to the public;

() Whether any such detriments to the public are
likely to outweigh any benefits to the public
resulting from the exercise of the powers.

Section 40(2) is emphatic that the TCAA shall deal
with all competition issues which may arise in the
course of the discharge of the functions, and may
investigate and report on those issues, making ap-
propriate recommendations to the Tanzania Bu-
reau of Standards, the FCC or any other relevant
authority in relation matters falling under the FCC
Act and the Tanzania Bureau of Standards Act, or
any written law.

While some legislations*® managed by EWURA call
for consultation with the FCC on competition mat-
ters, the EWURA Act itself expressly states that it
has powers to investigate and then report its find-
ings to, inter alia, the FCC. This does seem to be a
contradiction. The EWURA, TCRA and the TCAA
legislations expressly confer them with powers to
deal with competition matters in the ICT sector.
The TCRA and TCAA can commence an investiga-
tion on competition matters, seemingly using the
FCC Act itself, and provide FCC with a report of
the action it (TCRA) has taken. This means that the
legislature intended to have several general and
specialist regulators alike to deal with competition
matters in the best possible manner they under-
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stood it, with appeals for the aggrieved lying with
the FCT. Section 19 of the SUMATRA Act has simi-
lar provisions to those contained under section 19
of the TCRA Act and section 40 of the TCAA Act.

In light of these provisions, the FCC effectively
cannot proactively deal with matters under sec-
tors regulated by EWURA (with the exception of
the Electricity Act and the Petroleum Act), TCRA,
TCCA, SUMATRA and any other legislations that
may have similar provisions enacted after the FCA
came into being. The recourse FCC has under sec-
tion 19(4) of the FCA is to submit its position to the
Minister of Trade and Industry, who has discretion
whether to take such submission any further®:. The
FCC effectively commands no enforcement juris-
diction in the named critical regulated sectors. It
was not clear as to what the policy intentions of
this exclusion were at the time but the future may
be as was later enshrined under the Electricity Act
and the Petroleum Act, both of 2008 where con-
sultation with the FCC was mandatory.

While it is noted that specific competition provi-
sions exist in the sector legislations, the experience
has been that the sector regulators invest more
in technical regulation than competition matters.
In any case, they do not have the same vision on
competition and thus would not see the compe-
tition effects of some of their decisions. Leaving
the appeal process on competition matters to the
Minister is not the best option as the Minister and
the ministry officials are not competition experts
to understand the intricacies of competition policy.

In addition to the industry sectors identified in
Section 96, through Acts of Parliament, the Gov-
ernment retained the crop marketing boards
(CMBs) that were established under the era of a
State-run economy. The CMBs have the responsi-
bility of regulating and setting prices and distribu-
tion dynamics for major cash crops such as coffee,
cotton, cashew nuts and tobacco. The CMBs have
a legal power to fix crop prices through “minimum
price” setting arrangements annually. Considering
that agriculture is the largest employer and main-
stay of the most Tanzanians, the sector attracts
a lot of political interest that would clearly class
with competition policy. The FCC is yet to make a
significant inroad into the CMBs market practices
sector although its role may largely be advisory.
Within the FCC, it was not clear whether the CMBs
are part of the ‘State” or whether they were “State

bodies” on one hand, and on the other, whether
they were strictly engaged in trade or not.

Under section 4(3) of the EAC Competition Act of
2006, even this supranational law shall not apply to
restraints on competition imposed by and resulting
from a Partner State’s regulation of specific sectors
or industries to the extent that the anticompetitive
conduct is required by such regulation within their
own jurisdictions. This provision would make it dif-
ficult to achieve all the objectives of the competition
law at both the national and regional levels.

A competition law should generally have cer-
tain core elements such as control or eliminate
restrictive agreements or arrangements among
enterprises; control mergers and acquisitions and
control abuse of dominant positions of market
power”. The United Republic of Tanzania’s FCA
contains the classical competition law provisions
such as a generic statement on anticompetitive
trade practices and then proceeds to list the spe-
cific areas such as misuse of market power, merg-
ers and acquisitions and horizontal arrangements.
Section 8 of the Fair Competition Act states that:

A person shall not make or give effect to an agree-
ment if the object, effect or likely effect of the agree-
ment is to appreciably prevent, restrict or distort
competition.

While at first sight the provision may appear to
refer to both horizontal and vertical agreements,
reading it further shows that it actually deals with
general prohibitions of horizontal agreements.
Section 8 (3) of the Act provides for the rebutta-
ble presumption that they are not anticompetitive
if none of the parties to the agreement holds a
dominant position or are not competitors.

Under Section 9 of the FCA, the law details several
agreements that are considered as per se anticom-
petitive in most jurisdictions. This type of agree-
ment is considered to be anticompetitive by its na-
ture so that the competition authority only has to
prove the existence of such agreement, but does
not have to assess its effects on the market. This is
generally acceptable best practice.

Under Section 10 of the FCA, the law introduces
“misuse of market power” and under Section 11
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mergers and acquisitions. Being a law that deals
with both competition and consumer protection
matters, the law has generous provisions dealing
with consumer protection. PARTS TII — PART IX of
the FCA contain provisions on the prohibition of
misleading and deceptive conduct, unfair business
practices, unconscionable conduct, manufacturers
obligations, product safety and product recall.

In summary, the elements in the United Republic
of Tanzania's FCA are as indicated in the diagram
below:

Prohibition
of anti-competitive
agreements

Elements of
Tanzania's
Competition Law

Consumer
Protection

2.3.1 Prohibition of Anticompetitive
Agreements

Merger control Abuse of
Market Power

As mentioned previously, Section 8 of the FCA is
couched in the context of Article 101 of the Treaty
on the Functioning of the European Union (TFEU),
as follows:

A person shall not make or give effect to an agree-
ment if the object, effect or likely effect of the agree-
ment is to appreciably prevent, restrict or distort
competition.

Certain of the legal terms used in this general pro-
hibition are defined in Sections 2 and 5 FCA, which
lay the conceptual framework for understanding
the competition provisions of the FCA.

Section 2 of the Act defines an agreement as:

. any agreement, arrangement or understanding
between two or more persons, whether or not it is:
(a) formal or in writing, or (b) intended to be enforce-
able by legal proceedings, and includes a decision of
an association.

With respect to the definition of the term agree-
ment, during the field mission, the FCC staff raised
the concern that Section 8 deals with “agreement”
and not ‘conduct” or “behaviour”. They under-
stood this to mean that the FCC can only deal with

Section 8 matters where there is established an
agreement, not merely where a conduct has been
identified. Absent the agreement, then the FCC
could not enforce the law. The FCC staff were of
the view that this has affected the enforcement of
the law as they first have to establish the existence
of an agreement before they look into the conduct
that may have “appreciably” affected competition.

Taking into account the definition of an agreement
provided by Section 2 FCA, it needs however to be
pointed out that an agreement does not necessarily
have to be formal or in writing given that “arrange-
ments” and “understandings” that may be inferred
from the actual market behaviour of the suspected
offenders are covered by the definition. Further, (a)
and (b) are not conjunctive but disjunctive, that is,
(a) and (b) do not have to be mutually inclusive.

Further legal definitions for the application of Sec-
tion 8 FCA are provided by Section 5 FCA:

5(2). "Competition” means competition in a market
in [the United Republic of] Tanzania and refers to the
process whereby two or more persons:

(a) supply or attempt to supply the same or
substitutable goods or services to the persons
in the same relevant geographical market; or

(b) acquire or attempt to acquire the same or
substitutable goods or services from the
persons in the same relevant geographical
market.

(3) A person is a ‘competitor” of another person if
they are in competition with each other or would,
but for an agreement to which the two persons are
parties, be likely to be in competition with each other.

(4) "Market” means a market in [the United Repub-
lic of] Tanzania or a part of [the United Republic of]
Tanzania and refers to the range of reasonable possi-
bilities for substitution in supply or demand between
particular kinds of goods or services and between
suppliers or acquirers, or potential suppliers or ac-
quirers, of those goods or services.

(5) In defining markets, assessing effects on competi-
tion or determining whether a person has a dominant
position in a market, the following matters, in addition
to other relevant matters, shall be taken into account:

(a) competition from imported goods and
services supplied by persons not resident or
carrying on business in [the United Republic
of] the United Republic of Tanzania; and
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(b) the economic circumstances of the relevant
market including the market shares of persons
supplying or acquiring goods or services in
the market, the ability of those persons to
expand their market shares and the potential
for new entry into the market.

While the law does not provide the criteria to be
applied to determine that an agreement “appre-
ciably” prevents, restricts or distorts competition,

the process of determining harm on competition
is contained in the Merger Guidelines.* In Arusha
Municipal Council case, the matter was for instance
"exclusive rights,” which are not expressly captured
under the Act or in any of the Commission guide-
lines.

In a landmark Serengeti Breweries Limited v Tanza-
nian Breweries Limited®, the FCC discussed Section
8(1) of the FCA as follows:

The word object as used in that provision means the subjective intention of parties when entering into that agree-
ment. Where an agreement has an object of restricting competition it is not very necessary to establish that its
effect would also have an anticompetitive effect in competition under section 8(1) of the FCA, 2003. Subsection 6
of Section 8 of the FCA, 2003 qualifies an object, as the object of an agreement even if it is only one of a number
of objects of that agreement. Agreements considered to have

negative objects to competition are like price fixing, collective boycott, output restrictions and collusive bidding:
these are considered as illegal per se in accordance with Section 9 of FCA, 2003.

When an agreement does not have the object (subjective intention) of preventing, restricting or distorting competi-
tion it is necessary to consider its effect or likely effect. When looking on the effect or likely effect it is necessary to
conduct an analysis of the agreement’s effect in the market before concluding that there is an infringement.

Oxford Advanced Learner’s Dictionary, 6th Edition, by A.S. Hornby, published by Oxford University Press, 2001. The
Dictionary provides the meaning of the three words as follows:

Prevent — "to stop something from happening (pg 922)".

Restrict — "to limit the size, amount or range of something’, “to stop something from moving freely’, “to allow
yourself or somebody to have only a limited amount of something or to do only a particular kind of activity (pg

1004)".

VA

Distort — "to change the shape, appearance or sound of something so that it is strange or not clear’, “to twist or
change facts, ideas, etc, so that they are no longer correct or true (pg 338).”

Later on in the same case, the FCC explained the
following®:

The object, effects and likely effects are in alterna-
tive and not mutually exclusive requirements for
finding an infringement of the provisions of Sec-
tions 8 and 9 of the FCA, 2003. This is clear even
from the European Court of Justice decision of
Societe Technigue Miniere v. Maschinenbau Ulm?*
which stated that the words: “object and effects
were to be read disjunctively, so that it is neces-
sary to consider what the object of an agree-
ment is; only if it is not clear that the object of an
agreement is to harm competition it is necessary
to consider whether it might have the effect of
doing so”

The FCC did not however demonstrate and show
how, in this case, the application of the word “ap-
preciably” to the extent of preventing, restricting

or distorting competition. Section 8(1) does not
just deal with agreements that may prevent, re-
strict or distort competition rather those that “ap-
preciably” do so.

The law proceeds to highlight that an agreement
in contravention of this section is unenforceable
except to the extent the provisions of the agree-
ment causing it to be in contravention of the sec-
tion are severable from the other provisions of the
agreement. Subsection three goes further to hold
a rebuttable presumption*” that unless proved
otherwise, it shall be presumed that an agreement
does not have the object, effect or likely effect of
appreciably preventing, restricting or distorting
competition if none of the parties to the agree-
ment has a dominant position in a market affected
by the agreement and either where the combined
shares of the parties to the agreement of each
market affected by the agreement is 35 per cent
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or less; or none of the parties to the agreement
are competitors.

As already mentioned, as regards vertical agree-
ments, Section 8 (3) (b) of the Act provides for the
rebuttable presumption that they are not anticom-
petitive if none of the parties to the agreement
holds a dominant position.

As for horizontal agreements, the following two
conditions need to be fulfilled in order for the pre-
sumption to apply: (i) none of the parties to the
agreement holds a dominant position and (ii) their
combined market share in each of the markets af-
fected by the agreement is 35 per cent or less.

There is some form of “administrative jurispru-
dence” given by the FCC on the 35 per cent mar-
ket shareholding in Serengeti Breweries Limited v
Tanzanian Breweries Limited*, as follows:

It is clear that the combined market shares of TBL
and SBL is above 35 percent to the defined mar-
ket. In holding the parties to the agreement liable
the Commission considered the combined market
shares of the parties in agreement, against other
firms in the beer industry.

Against this background it has been established
that the arrangements and understanding between
TBL and SBL within the limits of the defined market
had the effect of restricting, preventing and distort-
ing competition in the Tanzanian beer market. The
Commission is therefore satisfied that both TBL and
SBL have infringed section 8(1) of the FCA, 2003
and, should be held liable.

For a rule of reason approach, the law may not
necessarily have derogations but rely on specific
analysis results to demonstrate whether a conduct
does, or would likely, appreciably affect competi-
tion. For instance, under the European Union, a
firm with market share greater than 10 per cent is
considered to have capability to exert an influence
on competition®.

Section 8(4) FCA states that in determining
whether the effect or likely effect of an agree-
ment is to appreciably prevent, restrict or distort
competition, the fact that similar agreements are
widespread in a market affected by the agree-
ment shall be taken into account. The provision
should not be interpreted in a way that a conduct
would not be classified as ‘appreciably” affect-

ing competition if the conduct is widespread in
the industry. Indeed, the anticompetitive effects
of certain agreements can even be more pro-
nounced if they are widespread in an industry
as opposed to a single agreement. Therefore,
the fact that similar agreements are widespread
should be considered as an indication for the
seriousness of the competitive concern. On the
other hand, if there is a certain industry usage
of the type of agreement under scrutiny, parties
to the agreement may lack the consciousness of
wrongdoing. In this way, the fact that the conduct
is widespread might be treated as a mitigating
factor to reduce any possible penalties. The FCC
is yet to establish case law on this matter.

Section 8(5) which states that “this section does
not apply to an agreement to the extent it pro-
vides for a merger” provides an interesting twist
to Section 8(1). Can a merger be formed and al-
lowed to stand if it does appreciably prevent or
distort competition? The answer is actually yes as
would be shown later under merger review. The
Act does provide for exemptions as well as ap-
proval of mergers using the public interest.

Section 9 prohibits per se, the following:

(1) A person shall not make or give effect to an
agreement if the object, effect or likely effect of the
agreement is:

(a) price fixing between competitors;
(b) a collective boycott by competitors, or
(c) collusive bidding or tendering.

(4) Any person who intentionally or negligently acts
in contravention

of the provisions of this section, commits an offence,
under this

Act.

It is not clear from the application of this provision
whether a person who unintentionally engages in
the conduct would not be found to have violated
the law. Only three hard core cartel provisions exist
in the law, price fixing, collective boycott (or collec-
tive refusal to deal) and bid-rigging. Perhaps cru-
cial omissions are market or customer allocation,
and production quota allocation. Under the Act,
the price-fixing, collective boycott and collusive
tendering are defined as follows:
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Price Fixing

Collective Boycott

Collusive Tendering

Source: Section 9(2) of the FCA.

The law classifies the foregoing cartel offences
as matters that are per se anticompetitive, as ex-
pressed by the title “Prohibition of certain agree-
ments irrespective of their effect on competition”.
However, during the field visit some doubts as to
this interpretation were voiced given that Section
9 refers to "the object, effect or likely effect of the
agreement” which generally is an indication for the
use of the rule of reason. However, it should be
highlighted that while the general prohibition of
Section 8 applies to an agreement "if the object,
effect or likely effect of the agreement is to appreci-
ably prevent, restrict or distort competition” Section
9 does not include the criterion of an appreciable
restriction of competition, but refers to specific
types of hard core cartels. In this way, the formula-
tion of Section 8 and Section 9 differ distinctively,
which together with the title of Section 9 appears
to justify the interpretation of Section 9 as a per se
prohibition of the listed types of agreements.

Furthermore, the FCC will have to demonstrate
that the agreement was done intentionally or neg-
ligently. This process for horizontal agreements of
proving intention and negligence may have to be
reviewed as it provides an unnecessary analytical
process in proving a Section 8 case.

There are no criminal sanctions except fines of be-
tween 5 per cent and 10 per cent of turnover of an
enterprises®. There is need to expand the scope
of the hardcore cartels. UNCTAD Model Law on
Competition (2004) has proposed a list that the
United Republic of Tanzania may borrow from, as
follows:

"price fixing between competitors” means to fix, restrict or control the prices, tariffs, surcharges or other charges for, or the
terms or conditions upon which, a party to an agreement supplies or acquires, or offers to supply or acquire, goods or
services, in competition with any other party to the agreement

"collective boycott by competitors” means: (i) to prevent a party to an agreement from supplying goods or services to
particular persons, or acquiring goods or services from particular persons, in competition with any other party to the
agreement; or (i) to restrict or control the terms and conditions on which, or the circumstances in which, a party to an
agreement supplies goods or services to particular persons, or acquires goods or services from particular persons, in
competition with any other party to the agreement;

(c) "output restrictions between competitors” means to prevent, restrict or control the production by a party to an agree-
ment of goods or services to be supplied in competition with any other party to the agreement;

"Collusive bidding or tendering” means: (i) to fix or control the prices or terms or conditions of any

bid or tender by any of the parties to an agreement at an auction or in any tender or other form of bidding, in competition
with any other party to the agreement; or (i) to prevent a party to an agreement from making a bid or tender at an auc-
tion or in any tender or other form of bidding, in competition with any other party to the agreement.

(@) Agreements to fix prices
(b) Collusive Tendering
(c) Market or customer allocation

(d) Restraints on production and sale, including
by quota

(e) Concerted refusals to purchase
(f) Concerted refusals to sale

(g) Collective denial of access to an arrangement
which is crucial to competition.

There would be need to review the fine regime so
that it does not state 5-10 per cent rather be in a
manner where it states that the fine “shall not be
up to a maximum of 10 per cent” in order to ac-
commodate lower fines where there may be leni-
ency or other corroborating evidence.

Exemption Applications

Exemptions and exceptions are commmon in most
competition legislations. Exceptions according to
Section 14 have already been treated with under the
scope of application of the FCA. As to exemptions,
the FCA provides that the Commission may, upon
the application of a party to an agreement, grant an
exemption for that agreement, either uncondition-
ally or subject to such conditions as the Commission
sees fit, if the Commission is satisfied in all the cir-
cumstances that both paragraph (a) and (b) apply:

(a) the agreement either contravenes section
9 or has, or is likely to have the effect
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of appreciably preventing, restraining or
distorting competition, and

(b) the agreement results or is likely to result in
benefits to the public in one or more of the
following ways:

() by contributing to greater efficiency in
production or distribution,

(i) by promoting technical or economic
progress,

(i) by contributing to greater efficiency in
the allocation of resources; or

(iv) by protecting the environment, and the
agreement:

(v)  prevents, restrains or distorts competition
no more than is reasonably necessary to
attain the benefits; and

(Vi) the benefits to the public resulting from
the agreement outweigh the detriments
caused by preventing, restraining or
distorting competition.

Section 12(2) of the Act holds that the FCC may
grant a block exemption, either unconditionally
or subject to such conditions as the FCC sees
fit, for all agreements falling within a class of
agreements if the FCC is satisfied in all the cir-
cumstances that the agreement does not con-
travene Section 9 or has not, or is not likely to
have, the effect of appreciably preventing, re-
straining or distorting competition. The period
of the exemption is for a fixed period not ex-
ceeding 5 years.

It is noteworthy that conduct that is subject of
block exemption is one which would not offend
Section 9 of the Act, which deals with anticom-
petitive agreements that are hard core cartels/
per se anticompetitive. This is clear from the
wording in Section 12(2). However, there appears
to be a contradiction under Section 12(4) which
states that:

An agreement exempted under this section is not
prohibited by section 8 or 9 during the period of the
exemption.

Where a block exemption was granted in contra-
vention of Section 12 (2) of the FCA, it would sim-
ply have to be withdrawn. After the withdrawal,
companies would have to adapt their agreements
to the new legal situation. Based upon this read-

ing, subsection 4 actually does not contradict sub-
section 2 of Section 12 of the FCA.

Under PART VI of the Act (rule 59-61), the FCCPR
have provided guidance on the procedures of
handling exemptions. Furthermore, Section 68(1)
of the Act stipulates that the FCC shall conduct a
public inquiry before varying or revoking an ex-
emption.

2.3.2 Misuse of Market Power

The concept of dominance or substantial mar-
ket power limits the scope of application of most
unilateral conduct laws. Making dominance or
substantial market power a prerequisite for inter-
vention under unilateral conduct laws serves as a
filter for intervention against specific anticompet-
itive conduct®. Misuse of market power, or abuse
of dominance, is a central theme in competition
policy administration. The FCA contains the re-
spective prohibition in Section 10. While the sub-
heading under Section 10 denotes the wording
"Misuse of market power”, the actual legislative
text introduces “a person with a dominant posi-
tion in a market and stipulates that such person
shall not use his position of dominance if the ob-
Jject, effect or likely effect of the conduct is to ap-
preciably prevent, restrict or distort competition”
The words “misuse” or "market power” have not
been defined in the law, whereas the term domi-
nant position is defined under Section 5 (6) of
the Act:

(6) A person has a dominant position in a market if
both (a) and (b) apply:

(a) acting alone, the person can profitably and
materially restrain or reduce competition in
that market for a significant period of time;
and

(b) the person’s share of the relevant market
exceeds 35 per cent.

The provision ties both unilateral conduct and
market share i.e. the conduct/behavioural and
structural test are mutually inclusive. It is note-
worthy that unlike some legislations that deal with
“collective dominance”, dominance under the FCA
is restricted to the conduct of a single firm. The
legislative intention or perhaps the lacuna thereof
may be dealt with under Section 8(1) which ap-
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pears to capture the collective or concerted anti-
competitive conduct — and to that extent Section
9. However, for future clarity, there would be need
to have a specific provision to deal with collective
dominance.

Generally, dominance is better dealt with under a
rule of reason basis than strictly tied to the mar-
ket share of a firm. Hence, under the UNCTAD
has recommended that “Dominant position of
market power” refers to a situation where an en-
terprise, either by itself or acting together with a
few other enterprises, is in a position to control
the relevant market for a particular good or ser-
vice or group of goods or services (Model Law on
Competition).

The following illustration of the concept of the
abuse of a dominant position was given in a case
of Serengeti Breweries Limited v Tanzanian Breweries
Limited.*

The main difference between the provision of Sec-
tion 10(1) and of Section 8(1) of the FCA, 2003 is
that, Section 10(1) centres on the object, effects or
likely effects of the conduct of the dominant firm
within the market, while section 8(1) is based on
the agreements.

For clarity, a dominant position is defined under
Section 5(6) of the FCA, 2003 to mean either a per-
son is acting alone in the market, that is the per-
son can profitably and materially restrain or reduce
competition in that market for a significant period
of time; or the person’s share of the relevant market
exceeds 35 per cent.

For that reason it is clear that a dominant person
is presumed to have economic strength which
enables it to prevent effective competition being
maintained in the relevant market by affording
it the power to behave to an appreciable extent
independently of its competitors, customers and
ultimately consumers. The two main elements
provided under the provision of Section 5(6) are
the person’s ability to prevent, restrict and distort
competition and the ability of the dominant firm to
behave independently.

Section 10 proceeds further to address the con-
cept of “misuse of market power” in the following
manner:

10(1) A person with a dominant position in a market
shall not use his position of dominance if the object,
effect or likely effect of the conduct is to appreciably
prevent, restrict or distort competition.

(2) If the Commission has granted an exemption un-
der section 12 for an agreement, conduct of a per-
son in making or giving effect to that agreement is
not prohibited by this section during the period of
the exemption.

(3) For the purposes of subsection (1), an object is
the object of conduct if it is a significant object of the
conduct even if it is only one of a number of objects

(4) Any person who intentionally or negligently acts
in contravention of the provisions of this section,
commits an offence.

The Commission does not have specific guidelines
on how to deal with misuse of market power and
guidelines shall be necessary in view of the cen-
tral role that misuse of market power plays in the
competition law of the United Republic of Tanzania.
However, a semblance of a guide is contained in the
merger guidelines. As the law does not specify in-
stances of abuse of market power such as excessive
pricing or predatory pricing, the Commission has
a greater latitude to include anything that would
be deemed to be an “abuse” or "misuse of market
power”. However, competition law best practices
and jurisprudence have a closed than open-ended
list. The advantage of not stating the abuse instanc-
es for a competition authority is that it widens their
ability to deal with all possible instances of abuse.
The downside is that the lack of the law providing
for those express instances is that it makes the law
less transparent and certain for business. UNCTAD
Model Law on Competition may be a useful refer-
ence point for inclusion of more elaborate provi-
sions to deal with misuse of market power.

In Case 2 of 2009, Serengeti Breweries Limited v
Tanzanian Breweries, the Commission used interna-
tional case law to determine what it would classify
as instances of "misuse of market”, as follows:
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In order to breach the provision of Section 10(1), FCA, 2003 it must be established that the particular firm is
in @ dominant position and the particular conduct is anticompetitive due to misuse of that dominant position.
Misuse of dominance positions include practices like excessive pricing, price discrimination, refusal to supply,
tying practices, price predation, exclusive conduct and other barriers to market entry.

The Commission would like to provide an elaboration of some of these practices as follows:

(i) Excessive pricing is the practice whereby a dominant firm sells at a higher price than would be the case

in a fully competitive market.

(i) Under discriminatory pricing the firm sells the same product at different prices to the customers within

the same market.

(iii) Refusal to supply appears when a dominant firm refuses to supply goods or services for the purpose of
forcing its customers to buy at a higher price or under conditions favourable to it.

(iv) Tying happens in two ways: first where the dominant firm which has an essential facility charges a higher
price for its use (for example a ship docks charging higher prices for ship owners), and second, through
“portfolio power”. Under portfolio power, the large supplier selling to the retailer has the power of of-
fering the retailer his full range of products and the retailer is then forced to make few purchases from
other suppliers. It is likely that if the other suppliers are small they may be forced out of the market

altogether.

(v) In predatory pricing the dominant firm sets the price low forcing competitors to lower their prices also.
After the competitors have lowered their prices and incurred losses or even closed their businesses as
a result, the dominant firm then raise its prices again, facing less or no competition.

The foregoing listing is not exhaustive, and debat-
able as it is not inscribed in the law or in any of the
Commission’s publicly accessible guidelines.

2.3.3 Merger control

The rationale for merger control has been widely
endorsed through competition law, and the FCA
captures merger control as well. Several academi-
cians and scholars have addressed the issue of
merger control, which has been rightly regarded to
have several aims. The core purpose is understood
to generally be thought that its core purpose is
to ensure that mergers do not jeopardize condi-
tions for competition. Should the focus of merger
policy be on preserving competition, protecting
consumers or preserving economic efficiency?...
On the other hand, are there situations where
consumers benefit notwithstanding a reduction in
competition? Is it ever possible that economic ef-
ficiency is enhanced despite a reduction in both
competition and consumer benefits? >,

The legal basis for the Tanzanian merger control
system is contained in Sections 11 and 13 FCA
which are complemented by merger guidelines
adopted by the Commission. The definition of
mergers is contained among the definitions pro-
vided for by Section 2 FCA and reads as follows:

‘merger” means an acquisition of shares, a business
or other assets, whether inside or outside of [the
United Republic of] Tanzania, resulting in the change
of control of a business, part of a business, or an as-
set of a business in[the United Republic of] Tanzania.:

In this context, the Merger Guidelines by the Com-
mission distinguish three types of mergers that
it would look at i.e. horizontal, vertical and con-
glomerate mergers.™

Section 11(1) of the Act brings out the substan-
tive test for merger review which reads as follows:
"A merger is prohibited if it creates or strengthens a
position of dominance in a market". This appears to
take the approach of a structural paradigm as op-
posed to a behavioural one for mergers. As men-
tioned previously, the dominance test is laid under
Section 5(6) as follows:

A person has a dominant position in a market if both
(a) and (b) apply:

(@) acting alone, the person can profitably and

materially restrain or reduce competition in

that market for a significant period of time; and

(b) the person’s share of the relevant market
exceeds 35 per cent.

The above (a) and (b) must be mutually inclusive.
The first test for the merger under (a) is based on
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a rule of reason approach where the Commission
considers the ability of a single firm to “profitably”
and “materially” restrain or reduce competition (in
that market) for a “significant period of time”. In the
event of the merger, where two firms are combin-
ing their market influence, the single-firm exist post-
merger and the Commission would have to simulate
that the future merged entity’s capability to profit-
ably and materially restrain or reduce competition.

In addition, the Commission has to prove that the
merged entity’s share of the market exceeds 35 per
cent. In other words, even if the Commission would
prove under (a) that the firm does profitably and ma-
terially affect competition, it would not be sufficient
to merit the rejection of the merger by the Commis-
sion. The next step would be to show whether this
firm that is profitably and materially affecting com-
petition has a market share exceeding 35 per cent.
Strictly speaking, subsection (a) should be consid-
ered as sufficient ground to reject a merger and not,
in addition, whether the firm’s market share is beyond
35 per cent. The issue should rather be whether the
merged entity can profitably or materially affect
competition. What happens after the analysis shows
an effect on competition but the firm's post merger
market share is 34 per cent? The law prevents the
FCC from prohibiting such a merger.

With respect to the substantive test provided by
Section 11(1) and Section 5(6) of the Act, the
Commission Merger Guidelines identify three sce-
narios that will eventually dictate the verdict of the
merger application. > The scenarios are as follow:

(i) Post Merger Firm's Market Share below 35 per
cent

Most of such merger applications are approved
during the first stage of analysis that is within 14
working days, as they are unlikely to prevent, re-
strain or distort competition, but to the contrary
bring economic efficiencies. While in the Merger
guidelines, the FCC has recognized that there are
certain grounds that may raise substantial compe-
tition concerns, which necessitate further request
for information and hence full analysis that takes
up to 90 days, the FCA does not allow to block
mergers where the combined post merger market
share is below 35 per cent.

(i) Post Merger Firm’s Market Share above 35
per cent and Acting alone the Firm can not
substantially restrain Competition

In the event that the post merger firm's market
share exceeds 35 per cent, the Commission can
still approve a merger provided that parties to the
merger demonstrate to the Commission that act-
ing alone the post merger firm cannot profitably
and materially restrain or reduce competition in
the market for a significant period of time. In con-
sidering approval of such a merger with regard to
firm’s inability to profitably and materially restrain
or reduce competition in the market for a signifi-
cant period of time, the Commission shall consider
the following factors:

(@) The Number and Size of Participants In
the Market

(b) Barriers to Entry
(c) \Vertical Integration

(d) Availability of Alternatives to the Services
or Goods Provided by the Merging Firms

(e) Efficiencies ie. Static Efficiencies (cost
savings); Dynamic Efficiencies (technological
innovations) and Pecuniary Efficiencies
(lower taxation or input costs as a result of
improved bargaining power).

(f) Effect of the Proposed Merger to
Consumers,  Competition and  the
Economy (e.g. likelihood of sustained
price increases, the removal of adequate
alternative supplies, the protection of
inefficient operations or the likelihood of
making excessive profits, etc)

(iii) Post Merger Firm’s Market Share above
35 per cent and Acting alone the Firm can
substantially restrain Competition

If the post merger market share exceeds 35 per
cent and acting alone the firm can profitably and
materially restrain or reduce competition in the
market for a significant period of time, then it is
prohibited according to Section 11 (1). However,
the applicant may apply for an exemption accord-
ing to Section 13 in order to effect the merger.

In terms of the details of the notification process
under the FCA®S, a merger is notifiable if it involves
turnover or assets above threshold amounts set by
the FCC. The gazetted threshold is of Tanzanian Shil-
lings 800 million.>” If within 14 days after receipt of a
notification of a merger, the FCC determines that the
proposed merger should be examined, the merger




TANZANIA

55

shall be prohibited for a period of 90 days, which can
be extended for a period not exceeding 30 days. A
person shall not give effect to a notifiable merger
unless it has, at least 14 days before doing so, filed
with the Commission a notification of the proposed
merger supplying such information as the Commis-
sion may require to be included in such naotification.
Any person who intentionally or negligently acts in
contravention of these provisions commits an of-
fence under the FAC. Further details on the merger
review procedure are provided below.

Section 11(6) provides immunity to a person who
does not intentionally or negligently act in contra-
vention of the merger notification provisions. The
Commission does not have guidelines as to how
to determine such instances of non-intentional
and non-negligent acts. Comprehensive rules of
procedure for administrative handling of notified
mergers are gazetted in the ‘Fair Competition
Commission Procedure Rules, 2010".

Exemptions to Mergers

Mergers that are likely to create or strengthen a
dominant position can be exempted according
to Section 13 of the Act if there is an overriding
public interest. Not all mergers are premised on
anticompetitive conduct. To the contrary, there are
mergers intended to improve efficiency and pro-
vide goods and services cheaply to the consumer.
Such mergers in industrialized countries like Eu-
rope are exempted ...

The FCC may, upon the application of a party to a
merger, grant such exemption for that merger, ei-
ther unconditionally or subject to such conditions
as the FCC sees fit if the merger results or is likely
to result in benefits to the public in one or more of
the following ways:

(i) by contributing to greater efficiency in

production or distribution;

(i) by promoting technical or economic
progress;

(i) by contributing to greater efficiency in
the allocation of resources; or

(iv) by protecting the environment and the
merger:

(v) prevents, restrains or distorts competition
no more than is reasonably necessary to
attain those benefits; and

(vi) the benefits to the public resulting from
the merger outweigh the detriments
caused by preventing, restraining or
distorting competition; and

(vii) in the case of a merger resulting in
the change of control of a business,
the business faces actual or imminent
financial failure and the merger offers the
least anticompetitive alternative use of
the assets of the business.

When granting an exemption under this section
the FCC shall fix a period, not exceeding one year
from the date the exemption is granted, as the
period of the exemption. The FCC may revoke or
vary an exemption at any time during the period
of the exemption if it is satisfied that circumstances
since the grant of the exemption have materially
changed or the exemption was granted wholly or
partly on the basis of false, misleading or incom-
plete information.

Cross-border mergers

Paragraph 2.4 of the Merger Guidelines, "cross-
border mergers” are introduced as ‘a transaction
in which the assets and operation of two firms be-
longing to or registered in two different countries
are combined to establish a new legal entity’. As
the United Republic of Tanzania is a partner State
of the East African Community, which has a supra
national “East African Competition Act, 2006". This
Act provides that all competition issues with cross-
border effect are subject of the jurisdiction of the
EAC. Under Article 4 of the EAC Competition Law,
it states that “the Act shall apply to all economic
activities and sectors having a cross-border effect!

2.3.4 Consumer Protection

The legislation has comprehensive consumer pro-
tection provisions, which appear to be inspired
from the Trade Practices Act 1974 of Australia.
Reading through the law, it shows that there are
only six sections (in one part) dedicated to the
core competition restrictive business practices out
of a total of 40 sections in 7 parts. Part Il to Part IX
include provisions on consumer protection relat-
ing to misleading and deceptive conduct, unfair
business practices, unconscionable conduct, im-
plied conditions in consumer contracts (the largest
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portion, with 10 Sections), manufacturer’s obliga-
tions, product safety, and product recall.

The consumer protection provisions are quite ex-
pansive and therefore would require a separate
comprehensive review. For purposes of the peer
review of competition law and policy of the United
Republic of Tanzania, this report is restricted to re-
viewing the counterfeit products vis-a-vis compe-
tition on one hand, and counterfeit products and
consumers on the other, see part 3 of the present
report.

2.4.1 Investigation of anticompetitive
agreements

As regards the investigation of potentially anticom-
petitive agreements, two scenarios need to be dis-
tinguished: (i) the parties to the agreement apply
for an exemption according to Section 12 (1) FCA,
or (i) in absence of such application the Commis-
sion has intelligence about a potentially anticom-
petitive agreement. With respect to the latter case,
Section 69 of the Act stipulates that the FCC may
initiate an investigation against a prohibited prac-
tice on its own initiative i.e. ex officio. In addition
to this, any person may submit information in any
form or in a prescribed form, which is prescribed
under Form FCC1 of the FCC Procedural Rules (FC-
CPR). There is no clarity as to what the difference
is between “information” to be submitted in any
manner or form or a “‘complaint” to be submitted
in Form FCC1. This form is a public record but por-
tions of it may be made confidential. The granting
of two options for the complainant, more so stat-
ing “in any manner or form” affords the majority of
Tanzanians to lodge complaints with the Authority.
Lodging a complaint is further, a free process for
the complainant.

Under Rule 10(2) and (3) of the FCCPR, the De-
partment of Investigation then reviews the com-
plaint to determine whether:

(a) the case falls under the Act
(b) there are material effects on competition
(c) itis worth devoting investigation resources

(d) the complaint, in whole or in part, is before
any court, tribunal, arbitration, etc.

The final determination whether to investigate a
case or not lies with the FCC Director-General, who
also sits as a voting member of the FCC. Where
the complaint is not entertained, the complainant
is furnished with the reasons, which decision may
be referred to the Commission adjudicative wing if
the complainant so desires.

The Investigation department carries out investi-
gations on all the approved cases and refer its find-
ings to the Director-General. Where the decision is
to enforce, the decision shall be made by the ad-
judication of Commission members. Through, inter
alia, Rule 58 of the FCCPR, persons have a right to
be heard before certain determinations are made.
In terms of timelines for each step, they are largely
ad hoc and depend on the gravity of the case.

There would appear to be a serious flaw in the
investigation and adjudication process, where
the Director-General of the FCC may be the ini-
tiator/approver of an investigation, preside over
the administration of the investigation, receive
and amend the investigation reports accordingly,
and then sit together with the other Commission
members and be part of the adjudicative process.
This may be a possible case of constitutional chal-
lenge and would require legal review.

2.4.2 Determination of exemptions

Under Part VI, Rule 59 of the FCCPR, a person may
apply for exemption of an agreement or all agree-
ments falling within a class of agreements under
section 12(1) of the Act in a prescribed form by fil-
ing an application in Form FCC.3 set out in the First
Schedule to these Rules. Upon receiving an applica-
tion in subrule (1). Before granting or revoking an
exemption under section 12 of the Act, the FCC-

(@) shall give a notice in the Gazette of the
application for an exemption, or of its intention
to revoke that exemption;

(b) shall give interested parties thirty working days
from the date of that notice to make written
representations as to why the exemption
should not be granted or revoked;

() may request further information from any
person who submits a representation in
response to a notice published under (a) and

(d) may conduct an investigation into the
agreement or class of agreements concerned.
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Where the FCC determines that an application un-
der Rule 59 does not concern a prohibited practice
as contemplated by section 12 of the Act, the FCC
shall issue a notice of refusal to grant an exemp-
tion on Form FCC.5; the FCC may later withdraw
its notice of refusal to grant an exemption, by issu-
ing notice to the applicant at least thirty working
days before the withdrawal will take effect; and (ii)
providing the applicant with written reasons for its
action.

Where the FCC is contemplating revoking an ex-
emption granted under section 12(6) of the Act,
the FCC shall advise, in writing, the person con-
cerned of the intention to do so, as well as publish-
ing the notice required by Rule 59(9). The Com-
mission may request further information from the
person concerned; or any person who submits a
representation in response to a notice published in
terms of Rule 59 (9).

As regards block exemptions, Section 68(2) of the
Act stipulates that the FCC shall conduct an in-
quiry before exercising a power to grant, revoke
or vary a block exemption under Section 12(2) of
the FCA.

For the matter of completeness, it should also be
mentioned that companies that whish to benefit
from the exception provided by Section 14 (3) FCA
for export agreements, need to file the respective
agreement with the Commission within 21 days
after the conclusion of the respective agreement.
This filing requirement is also reflected in the FCC's
“Guidance on Competition Law” of July 2006.

2.4.3 Investigation of misuse of
market power

The process of investigating a case of misuse of
market power follows the same principle as for all
other complaints in the FCCPR. The FCC does not
have comprehensive guidelines on misuse of mar-
ket power. Naturally, the first premise for misuse of
market power is to determine whether the firm in
question does have a market share in excess of 35
per cent as prescribed under Section 6 of the Act.
While the Act does not have an indication as to
which conduct would be considered to be instanc-
es of “misuse of market power”, the FCC's decision
Serengeti Breweries Limited v Tanzanian Breweries
Limited contains a non-exhaustive list of examples
inspired by international case law.

2.4.4 Review of mergers

Part V of the FCCPR contains detailed processes of
assessing mergers. A notification process is com-
menced with Form8 and payment of a statutory
fee. Where there is any claim of confidentiality on
the merger notification is to be supported by a
written statement on Form FCC2%. As contained
under section 11 and 13 of the Act, a merger can-
not be implemented until after the FCC has deter-
mined the matter. Mergers in the United Republic
of Tanzania are neither referred to the Minister nor
to the Tribunal.

Under Rule 44 of the FCCPR, within five working
days after receiving a Merger Notification, the Di-
rector of Compliance shall deliver to the filing firm
in a prescribed form (a) Notice of Complete Filing
on Form FCC11; or (b) Notice of Incomplete Filing
on Form FCC.12.

Where the Commission determines that the
merger shall be examined, or otherwise not pro-
hibited; it shall notify the person within the initial
period i.e. within 14 days allowed by section 11(3)
of the Act to determine whether the merger shall
be examined.® The proposed merger shall be
examined for a period of ninety days. An exten-
sion period of thirty days granted by the Com-
mission under section 11(4)(a) of the Act begins
on a working day following the date on which
the ninety days period expires; or in the case of
second or subsequent extension granted under
section 11(4)(b) of the Act, on the working day
following the date on which previous extension
expires.

The Investigation Department shall investigate the
merger with a view to establishing whether it has
any major economic impact. The provisions on in-
vestigation under Part IV of the FCCPR identified
earlier shall apply mutatis mutandis to investiga-
tions conducted under this Rule.

There seems to be an injustice under Rule 53 that
where the Investigation Department has indicat-
ed on Notice of Incomplete Filing that a merger
appears to fall outside the jurisdiction of the Act,
the filing fees shall be forfeited. Considering the
colossal sums that are paid in form of notification
or application fee, the FCC may consider review-
ing this and perhaps retaining a small amount for
administrative expenses incurred.
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Under Rule 55 (read in context with Rule 57) where
the FCC intends to take a decision to revoke its own
decision it shall give the notifying parties who have
so requested in their written comments the oppor-
tunity to submit their arguments in a formal oral
hearing; and other involved parties who have so re-
quested in their written comments the opportunity
to submit their arguments in a formal oral hearing.

When dealing with a merger, the FCC shall consult
all relevant stakeholders that may be critical to the
determination of the merger. For purposes of the
right to be heard, in a notified merger, the follow-
ing parties for instance are considered critical:

(i) a notifying party
(i) other parties to the notified merger

(iii) third parties such as customers, suppliers,
competitors

(iv) administrative or management officials of
firms, representatives of employees

(v) consumer associations (where the proposed
merger concerns products or services used
by final consumer).

2.4.5 Inquiries according to Section 68
FCA

Section 68 of the FCA empowers the FCC to con-
duct an inquiry where it considers it necessary or
desirable for the purpose of carrying out its func-
tions. Such inquiry is necessary before the Com-
mission can exercise the power to grant, revoke or
vary a block exemption under Section 12 of the
Act (which deals with exemptions). The Minister
may also require the FCC to inquire into a matter
specified in the direction and may specify in such
direction a time within which the FCC shall submit
its report to the Minister. While this may conflict
with the independence of the FCC, it is however a
necessary relationship between the FCC and the
political establishment. It is expected that such di-
rective from the Minister shall be such as the Com-
mission may be able to legally deal with. The FCC
may also conduct an inquiry at the request of a
regulatory body®. The FCC shall give notice of any
such inquiry by:

(@) publishing a notice in the Gazette and in a
daily newspaper circulating generally in the
United Republic of Tanzania

(b) sending written notice of the inquiry to:

() undertakings whose interests the
Commission considers are likely to be
affected by the outcome of the inquiry;

(i) the National Consumer Advocacy Council

(i) Industry and consumer organizations
which the Commission considers may
have an interest in the matter

(iv) The Minister®?.

Where hearings are held, the FCC through its FC-
CPR has adopted an inquisitorial than adversarial
procedure®.

2.4.6 Investigative Powers

An important procedural aspect for a competition
authority is the process of collecting information.
While most of the information collected by the FCC
is voluntarily submitted, where the FCC has reason to
believe that a person is capable of supplying infor-
mation, producing a document or giving evidence
that may assist in the performance of any of its
functions, a member of the FCC may, by summons
signed by the Chairman or Director-General of the
FCC served on that person, require that person:

(@) to furnish the information in writing signed by
him, in the case of a body corporate signed
by a competent authorized officer or a legal
officer of the body corporate;

(b) to produce the document to the Commission,

(c) to appear before the Commission to give
evidence orally®

While Section 71 of the FCA does not indicate
whether the person so summoned will first have
refused to provide such information, it would be a
matter of course that before the FCC issues such a
summon, the suspect should have refused to vol-
untarily submit the information. The FCC Proce-
dure Rules at Rule 13 thereof do not state the cir-
cumstances when such summons would be issued.

Generally, the FCC has not had problems in receiv-
ing the information it requires, except in cartels
where, since its inception, the FCC has not suc-
cessfully investigated a cartel case. However, this is
not for reason of suspects refusing to furnish infor-
mation, rather by reason of the secrecy associated
with cartel conduct.
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Where the FCC issues a summons, such docu-
ment shall specify the required time and man-
ner of compliance. The Commission may require
that any evidence referred to under this section
be given on oath or affirmation and, for this pur-
pose, the Chairman, the Director-General or any
member of the FCC may administer the oath or
affirmation. However, a person shall be excused
from complying with a summons under this sec-
tion on the grounds that compliance may tend to
incriminate the person or make the person liable
to a penalty, save that information, documents
and evidence provided in answers to a summons
will not be admissible in any proceedings against
the person other than proceedings under this Act.

Where the FCC has reason to believe that a per-
son is in possession or control of any documents
that may assist it in the performance of any of its
functions, the Chairman, the Director-General or
any member of the FCC, may apply to the Tribunal
who, acting through the Chairman, shall issue a
warrant authorizing any police officer, accompa-
nied by staff of the Commission duly authorized
by the Chairman of the FCC to enter premises to
conduct a search and make copies or take extracts
of documents therein.

Under Section 71, the FCC has a power to sum-
mon a person or information vested in the Direc-
tor-General. The Director-General or any member
of the FCC may apply to the Tribunal for a war-
rant authorizing police officers, accompanied by
FCC staff (authorized by the Chairman) to search
premises.

Furthermore, under Section 70, at anytime,
whether or not a hearing into an alleged prohibit-
ed practice, has commenced the complainant may
apply to the FCC for an interim order in respect of
the alleged practice. The FCC -

(@) shall give the respondent a reasonable
opportunity to be heard, having regard to the
urgency of the proceedings; and

(b) may grant an interim order if it is reasonable
and just to do so, having regard to —

(i) the evidence relating to the alleged
prohibited practice;

(i) the need to prevent serious or irreparable
damage to the applicant; and

(iii) the balance of convenience.

In its “Guidance on Competition Law” of July 2006,
the FCC has advised as follows:

It is hardly necessary to add that it will be in the in-
terest of companies to be alert to opportunities to
apply to the Commission for interim orders or com-
pensatory orders... when they think that they have
been harmed by the practices of other companies
and where the Commission has found (or might find)
those practices to be in breach of the law.

The sanctions imposed for infringing the Fair
Competition Act range from “compliance orders”,
‘compensatory” orders to fines. These are item-
ized under PART X of the Act. Under Section 57 of
the Act, a person shall not: (a) aid, abet, counsel
or procure; (b) conspire with others to commit; (c)
be directly or indirectly knowingly concerned in;
an offence against this Act by another person (in
this section referred to as the “primary offence”).
In this context, a person who commits an offence
against subsection (1) is “involved” in the primary
offence.

Compliance orders are an extension of what in
other jurisdictions are referred to as “cease and
desist”. The context in which they are used under
the Fair Competition Act does not end with “cease
and desist” orders but with a directive to perform
a certain act. On the other hand, the ‘compensa-
tory” order appears to be instances where either
a complainant/injured party has demonstrated
certain injury/damage caused and the Commis-
sion metes out such compensation. These are ex-
plained in detail below.

2.5.1 Compliance Orders and
Compliance Agreements

Where the FCC is satisfied that a person has com-
mitted or is likely to commit an offence against this
Act (other than Parts VI or VII of the FCA which deal
with “implied conditions in consumer contracts”
and “manufacturer’s obligations” respectively), it
may make a compliance order under this section
against that person and any person involved in the
offence. Further, a person against whom a com-
pliance order is made commits an offence if that
person fails to comply with the order. A compli-
ance order may require a person to refrain from
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conduct in contravention of this Act or to take ac-
tions to comply with this Act, and shall specify the
time for compliance with the order and the dura-
tion of the order. The FCC may make an interim
compliance order pending a proper consideration
of a matter if the Commission is of the opinion that
there is an imminent danger of substantial dam-
age to a person if a threatened or likely offence
is committed or there are other good reasons for
making such an order®.

Under Section 58(5), the FCC has the powers to
order a divestiture. Where the FCC is satisfied that
a person has acquired shares or other assets in
breach of section 11(1) on mergers, the Commis-
sion may make an order at anytime within three
years after the acquisition: requiring the acquirer
to dispose of some or all of the shares or assets
within such time as the Commission specifies in
the order; or declaring the acquisition to be void,
requiring the acquirer to transfer some or all of the
shares or assets back to the person from whom
the acquirer acquired the shares or assets and re-
quiring the vendor to refund to the acquirer some
or all of the amounts received by the vendor in re-
spect of the acquisition, as the Commission speci-
fies in the order.

FCC entered into one Compliance Agreement
with East Africa Breweries Limited which in-
volved a fulfilment of the merger condition.
This Compliance agreement involved a merg-
er transaction between East African Brewer-
fes Limited (EABL) and Serengeti Breweries
Limited (SBL). EABL was required to offload
its shares within Tanzania Breweries Limited
before it would consummate its merger. This
condition took a longer time to be imple-
mented thus led to FCC and EABL entering
into an agreement whereby a time was speci-
fied in which EABL would have to fulfil the
condition.

Where the Commission is satisfied that a person
has committed an offence against this Act (other
than under Parts VI and VI dealing with implied
conditions in consumer contracts and manufac-
turer’s obligations respectively), the Commission
may order that person to publish, in such man-
ner and within such time as the Commission sees
fit, such information as Director-General considers
appropriate relating to the offence. A compliance
order is made in writing specifying the grounds for

making the order. In Case 2 of 2009%, the Com-
mission ruled thus:

That pursuant to Section 58(1) and (3) Tanzanian
Breweries is hereby ordered to immediately refrain
from removing its competitor’s point of sale materi-
als at the outlets and entering into anticompetitive
branding agreements with outlet owners.

Further, in Fair Competition Commission v. Bank of
Africa, the Commission issued a compliance order
to Bank of Africa for failure to notify a merger. The
compliance order entailed the bank publishing a
notice of compliance to the public (in a newspa-
per) a report expressing to the public how failure
to notify their merger was inconsistent with the
Act®,

The Commission may enter into an agreement in
writing, i.e. a ‘compliance agreement’, whereby
a person undertakes to the Commission to re-
frain from conduct in contravention of this Act
from a date, and for a period of time, specified in
the compliance agreement or for the disposal of
shares or assets and other matters, on such terms
and conditions as the Commission deems appro-
priate. A compliance order shall be enforceable as
an order of the High Court.

2.5.2 Compensatory Orders

Under Section 59, any person who suffers loss or
damage as a result of an offence against this Act
(other than under Parts VI or VII dealing with im-
plied conditions in consumer contracts and manu-
facturer’s obligations respectively®®) may apply to
the Commission for compensatory orders under
this section against the person who committed the
offence and any person involved in the offence,
whether or not they have been convicted of the
offence. Such application may be made at any
time within three years after the loss or damage
was suffered or the applicant became aware of the
offence, whichever is the later®. This is in contrast
to the substantive provision under Section 60(8) of
the Act which gives the Commission the leeway to
act upon an offence any time within six years after
the commission of the offence.

The law is silent about whether the Commission
can at its own initiative, issue a compensatory or-
der. For deterrent purposes and in the event that
the case under review was commenced by the




TANZANIA

61

Commission ex-officio, it may be prudent that the
Commission should have the power to invoke a
compensatory order more so when dealing with
the weaker parties such as children, the elderly or
the illiterate.

The compensatory orders are made against the
person who committed the offence and any per-
son involved in the offence (i.e. “respondents”) as
the Commission considers appropriate to com-
pensate the applicant for the loss or damage suf-
fered by the applicant or to prevent or reduce
such loss or damage, including the orders below:

(@) an order requiring the respondents to pay
money;

(b) an order requiring the respondents to supply
goods or services for specified periods or on
specified terms and conditions;

(c) an order declaring void, terminating or
varying a contract;

(d) an order requiring the respondents to pay the
costs of the applicant or of a person appearing
at the hearing or producing documents.

According to Section 59(5) and (6) of the Act, any
person against whom a compensatory order is
made commits an offence if that person fails to
comply with the order. Any person who suffers loss
or damage as a result of breach of a condition or
warranty implied under Part VI or a manufactur-
er’s obligation under Part VIl may seek a relief in a
Court of competent jurisdiction but shall not seek,
and the Commission shall not grant, a compensa-
tory order under this section. Orders of the Com-
mission under this section shall be enforceable as
orders of the High Court”.

2.5.3 Fines to corporate bodies

Under section 60(1) of the Act, the Commission
may impose fines. These fines may be in addition
to a compliance and/or a compensatory order
(but there is interestingly no fine for disobeying
a compliance or compensatory order). The mini-
mum fine is 5 per cent and the maximum 10 per
cent of annual turnover of the enterprise in the
United Republic of Tanzania. It appears that the
minimum fine of 5 per cent of the annual turnover
may be too high in cases where the anticompeti-
tive conduct only concerns a part of a company’s
business activities, e.g. if only one product out of

a large portfolio is concerned. It is therefore sug-
gested to recommend deleting the minimum
threshold for fines.

The Commission has not been shy to use this
power before. In Case 2 of 2009, the Commission
ordered Tanzanian Breweries Limited to pay 5 per
cent of its turnover as fine for misusing its market
power. The Commission ruled thus:

That pursuant to Sections 60 (1) and 78(1)(f) of the
Fair Competition Act, 2003, and Rule 41 of the Fair
Competition Procedure Rules, 2009, Tanzania Brew-
eries Limited is ordered to pay a fine of 5 percent”
of its turnover for the year of their latest audited
accounts for the offences of entering into anticom-
petitive branding agreements with outlet owners and
removing Serengeti Breweries Limited posters and
signage.

Fines have also been meted out against the Tanza-
nian Cigarette Company Limited, which acquired
a competitor without prior authorization by the
Commission. Another fine of TZS 3.9 billion was
imposed on East African Breweries Limited for of-
floading its shares in Tanzanian Breweries without
the authorization of the Commission.

The Commission has otherwise been generally
known by the public for imposing and collecting
fines under the Merchandise Marks Act on coun-
terfeit products. Criticism has been that the fines
appear to be focused on suspected imported
counterfeit products, while locally produced prod-
ucts are not consistently targeted.

The offences under the Act for breaching the law
are aimed at having a deterrent effect. Where a
person commits an offence against the Act (other
than under Part VI, Part VII or sections 58, 59 or 88
of the FCA) or is involved in such an offence, the
Commission may impose on that person a fine of
not less than five percent of his annual turnover and
not exceeding ten percent of his annual turnover.

In the event that the Commission is satisfied that
a monetary value can reasonably be placed on
the damage including loss of income suffered by
a person as a result of an offence against this Act,
the convicted person shall, in addition to any oth-
er penalty which may be imposed, be liable to a
fine of two times such monetary value, which the
Commission shall order to be paid to the person
suffering the damage’.
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2.5.4 Fines to shareholders, directors
and officers

Where a person charged with an offence under
this Act is a body corporate, every person who, at
the time of the commission of the offence, was a
director, manager or officer of the body corporate
may be charged jointly in the same proceedings
with such body corporate and where the body
corporate is convicted of the offence, every such
director, manager or officer of the body corporate
shall be deemed to be guilty of that offence unless
he proves that the offence was committed with-
out his knowledge or that he exercised all due dili-
gence to prevent the commission of the offence”.
However, the penalties for such officers are not
spelt out in the law.

Further, any partner of a firm shall be jointly and
severally liable for the acts or omissions of any
other partner of the same firm done or omitted in
the course of the firm’s business.

A person who contravenes section 15 (dealing with
misleading or deceptive conduct); section 16 (i.e.
on false and misleading representations); warranty
implied under Part VI or a manufacturer’s obliga-
tion under Part VIL is not liable to fines under this
section but may be subject to compliance orders
under section 58 and compensatory orders under
section 597 It is not clear why this is the case (i.e.
lack of fines) and it evidently makes the enforce-
ment of these provisions problematic.

It is not clear how the Commission would fine
shareholders, directors and managers as under
Section 60(1) the penalty is tied to a fine based
on turnover and under Section 60(2) it is tied to a
“fine of two times” the monetary value of the dam-
age or loss suffered by a person.

Section 60(8) of the Act limits the statutory role of
the Commission in cases. It holds that the Com-
mission may act upon an offence at any time with-
in six years after the commission of the offence. In
some countries such as Zambia, there is no statute
of limitations in case of a criminal offence but on
civil offences it may for a maximum period of 6
years. The the United Republic of Tanzania com-
petition law does not have criminal sanctions in
its competition law. All the countries in the region
have criminal sanctions on hardcore cartel.

In terms of mergers, the Commission has a limit of
3 years to deal with a merger after its implementa-
tion without formal naotification to the Commission.
Thus, a compliance order against a merger can-
not be effected after three years’. This robs the
Commission of the opportunity to deal with merg-
ers that produce undesirable industrial structures
and potential harmful effects on competition and
consumers. Other than monitoring such a merged
entity’'s market behaviour, the Commission would
also be understood to be precluded from entering
into any compliance agreement.

It would be assumed that except for mergers,
other offences may be a subject of a compliance
order up to a maximum of 6 years after the com-
mission of the offence.

While compliance orders, except for merger cases,
may be issued up to a maximum period of 6 years,
compensatory orders can only be issued within
three years after a person “suffered loss or damage”
or after "knowledge” of the offence by the applicant.
Section 59(2) of the Act is clear that an application
for a compensatory order “may be made at any time
within three years after the loss or damage was suf-
fered or the applicant became aware of the offence,
whichever is the later”. It is reasonable to assume
that for a compensatory order, the offence may have
been committed way beyond the three years and it
is possible that the order by the Commission may be
made way beyond the three year grace period.

It is not clear why the Commission was omitted
from proactively seeking compensation on behalf
of injured parties, especially consumers. Again,
there seems to be no legislative rationale for the
difference in dealing with compliance and com-
pensatory orders under the Act.

Considering the plethora of functions for the FCC
under Section 65, and the extensive provisions
dealing with consumer protection, the FCC does
not appear to have a lot of cases for its technical
staff. For instance, during the 2008/2009 period
(which is the best so far in terms of case load), the
FCC only reviewed 3 non-notified mergers, fined
one (1) anticompetitive case; approved 7 mergers;
and 26 cases of counterfeit goods impounded/de-
stroyed’®. A comparative analysis of the case load
is as follows:
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SUBJECT AREA 2008/9° | 2009/10 | 2010/11
0

Vertical Agreements 1 2

Horizontal Agreements 0 1 0
Un-notified Mergers 3 1 4
Reviewed Mergers 8 5 19
Counterfeit product cases 26 0 0
Other cases 0 0 0
TOTAL CASE 38 9 23

Source: "From the 2008/9 Annual Report; the other figures as
submitted by FCC.

At the end of 2011, there were complaints which
were pending before the FCT as follows:

(i) Fair Competition Commission (FCQ)
Vs Tanzania Cigarette Company (TCC)
Complaint: This Complaint has been
stayed waiting for the Miscellaneous
Application by TCC before the High
Court of the United Republic of
Tanzania challenging constitutionality
of the Commission in terms of it
being an investigator, prosecutor and
adjudicator.

(i) Baraka Stores V. Mabibo Wines & Spirits
& TRA. The Complaint is still pending
to the Commission after the Order of
the fair Competition Tribunal for trial de
novo.

(iii) Global Outdoors Systems & Others V
TANROAD. The Commission registered
settlement out side the Commission by
the parties i.e. before the case was taken
for adjudication.

(iv) Tanzania Breweries Limited Vs Serengeti
Breweries and  Fair  Competition
Commission  (Consolidated  Appeals
Nos.4&5atFCT): Thisappealisstillpending
before FCT and parties were submitting
skeleton of written submissions ready for
hearing. The parties have contended that
the Commission is illegally constituted
and thus its decision against them should
be annulled.

Almost all the cases are based on technicalities
than on the substantive matters that touch on
the elements of the United Republic of Tanzania’s
competition law.

3.0 ANTI-COUNTERFEITING
UNDER THE MERCHANDISE
MARKS ACT

Anti-counterfeit function of the FCC is an impor-
tant public policy activity in the United Republic of
Tanzania. With its long trading history, the United
Republic of Tanzania’s coastline also plays as an en-
try and exit point for a number of countries in east-
ern and southern Africa. The country’s reputation
as a trustworthy trade facilitator is important to
keep. From the discussions held during the prepa-
ration of this assessment report, the FCC is actually
more widely known by the general public as the
“institution that deals with counterfeit products”.
The Commission’s role in this area has been “scru-
pulous” and the media have tended to give this
function more prominence than the core aspects of
competition law — except occasionally on mergers.

It is worth noting from the outset that the counter-
feit functions of the FCC are not covered under the
FCA but under the Merchandise Marks Act (MMA)
of 1963 which was passed by the Parliament of Tan-
ganyika (i.e. before the union with Zanzibar). It is
clear from its name and functions that the FCC was
intended to deal with everything that affects “fair
competition”. The concept of fair competition is
wider than the standard usage in the core elements
of competition law. It is thus not surprising that the
“Fair Competition Commission” has been assigned
responsibilities to deal with counterfeit products
that create an unfair competition landscape as well
as have potential harmful effects on consumers.

The purpose clause of the MMA states that it is a
law to control use of Marks and Trade Descriptions
in relation to merchandise. The MMA contains im-
portant definitions such as the following:

"false name or initials” means, as applied to any
goods, any name or initials of a person which —

(a) are not a trade mark, or part of a trade mark;
and

(b) are identical with, or colourable imitation of,
the name or initials of the person carrying
on business in connection with goods of the
same description, and not having authorized
the use of such name or initials; and

(c) are either those of a fictitious person or of
some person not bona fide carrying on
business in connection with such goods.
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“false trade description” means a trade descrip-
tion which is false or misleading in material respect
as regards the goods to which it is applied, and
includes every alteration of a trade description,
whether by way of addition, effacement or other-
wise, where that alteration makes the description
false or misleading in a material respect, and the
fact that a trade description is a trade mark, or
part of a trade mark, shall not prevent such trade
description from being a false trade description
within the meaning of this Act.

“goods’ means anything which is the subject of
trade, manufacture or merchandise.

“inspector’ means any person appointed by the
Minister to be an inspector for the purposes of this
Act.

By policy direction, the Director-General of the
FCC was appointed by the Minister to be the
"Chief Inspector” for the MMA. The functions of
such inspector are substantially to inspect, seize
and destroy goods suspected and proved to be
counterfeits. Under Section 2 of the Merchandise
Marks Regulations (MMR) of 2008”, the following
terms are defined:

“Counterfeiting” means with the authority of the
owner of any intellectual property right subsisting
in the United Republic of Tanzania or elsewhere in
respect of protected goods —

(@) the manufacturing, producing, packaging,
repackaging, labelling or marking, whether in
the United Republic of Tanzania or elsewhere, of
any goods whereby those protected goods are
imitated in such manner and to such degree that
those other goods are identical or substantially
similar copies of the protected goods;

(b) the manufacturing, producing or making,
whether in the United Republic of Tanzania
or elsewhere, the subject matter of that
intellectual property, or a colourable imitation
thereof so that the other goods are calculated
to be confused with or to be taken as being
the protected goods of the said owner, or
any goods manufactured, produced or made
under his licence;

(¢) the manufacturing, producing or making of
copies in the United Republic of Tanzania or
elsewhere in violation of authors rights or
related rights.

"Counterfeit goods” or “pirated goods” of "of-
fending goods” means goods available as a re-
sult of counterfeiting or piracy, and includes any
means used for the purposes of counterfeiting or

piracy.
“Piracy” means the illicit, prohibited or unauthor-

ized copying of any intellectual property right on
or over goods for the purpose of trade.

Under Regulations 4-5 of the MMR, the Chief In-
spector is clothed with powers to, inter alia:

(@) conduct an investigation on any breaches
of the Act and request assistance of a police
officer or any public officer;

(b) detain or seize any goods which he reasonably
suspects to be counterfeit goods; and

(c) issue a receipt in respect of detained or seized
goods under this Regulation;

(d) conduct a public inquiry;
(e) issue a summons

(f) delegate in writing any of his functions to a
public officer or public institution.

For purposes of carrying out these wide powers,
the Minister may, on the advice of the Chief In-
spector, establish regional offices in such places as
he may think appropriate for the purposes of the
better implementation of the Act’®.

Under Regulation 34, the owner of the goods de-
tained or seized as suspected offending goods
may, within one month of the notice of detention
or seizure put up a claim in writing for their res-
toration by the Chief Inspector. Where no claim is
made within the period, the goods shall be forfeit-
ed and shall be disposed of as the Chief Inspector
may determine. At regulation 51, a person dissat-
isfied with a decision of the Chief Inspector may
appeal to the Fair Competition Tribunal.

There has been criticism that the MMA and the
FCC for that matter are concerned largely with
goods imported into the United Republic of Tanza-
nia and not goods manufactured locally and sold
locally. The inspectorate emphasis is on imports as
well as on local music products. The locally pro-
duced goods are shielded from foreign competi-
tion whenever a local competitor files a complaint.
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While it is recognized that the MMR has a regulation
on frivolous complaints, it is again a self-defeating
process as the whole MMA is based on “reasonable
suspicion”. Regulation 23 may still be a deterrent for
frivolous complaints aimed at frustrating competi-
tion. The Regulation states that, “Where it is deemed
by the Chief Inspector that an application made
under Regulation 12 has been made frivolously or
with an improper motive, the Chief Inspector may
order the applicant to pay the owner or consignee
or consignor of the goods appropriate compensa-
tion for any harm or loss occasioned through the
wrongful detention of the goods!”

Under Regulation 12, a person who suspects the
importation or exportation of counterfeits marks
or pirated copies in violation of his intellectual
property rights or any offending goods may make
an application in writing to the Chief Inspector and
provide sufficient/reasonable evidence on a pre-
scribed form. However, from the wording under
regulation 4, the Chief Inspector may investigate a
suspected case at his own initiative.

To control frivolity, regulation 13 provides a dis-
cretionary power to the Chief Inspector to require
the person who submits an application under
regulation 12 to provide adequate security or to
subscribe to an undertaking or bond to cover any
costs or liability arising from claims in the event
the goods are found not to be offending goods
or where proceedings initiated under the MMR
are discontinued or where there is an abuse of
the process by the applicant. Under subregulation
14(5), there is a fine not exceeding one hundred
thousand shillings, imprisonment for a term of
two years or to both for a person who misleads or
gives false information (this includes the owner of
the IPR and the witnesses). This is a clear safeguard
against unreasonable complaints against competi-
tors. The process does not however, provide for a
reasonable chance for foreign based exporter to
the United Republic of Tanzania to defend them-
selves against a local competitor — and thus the full
effects are felt by the importer.

From the requirements under regulation 12, it
appears that the Chief Inspector may not act on
anonymous complaints, as these may be sources
of frivolous complaints and it may be difficult if not
impossible for the FCC to identify the complainant
after the fact. Regulation 35 suggests that there
is a fee charged for making a submission to the

Chief Inspector, which submission may be made
by a principal or an agent.

Anonymous complaints have been sparingly re-
ceived by the FCC and not acted upon as the FCC
requires, by law, full details of the owner of the
IPRs before they can invoke their powers. The IPR
owner or their agent must pay a security with the
FCC before the FCC processes their claim.

It is important for consumers to be protected from
harmful counterfeit products. Considering the level
of development of the United Republic of Tanza-
nia, and the fact that counterfeit products provide
cheaper sources to enjoy certain products, such as
films and music, counterfeiting has received mixed
feelings amongst consumers. While there is gen-
eral agreement that those that have an adverse
effect on health, such as foodstuffs and electrical
products, should be controlled, the case is not so
with pirated films and music, which can be easily
found in the market.

Consumers are aware of a ‘certain Government
department” that destroys pirated foodstuffs. A
significant number of them are able to identify the
Commission for this role as it goes to the core of
the large informal and trading SME sector that the
United Republic of Tanzania is renowned for.

Based on the wording of regulation 12 cited
above, consumers cannot submit an application
to the Chief Inspector as they are not owners of
intellectual property rights (IPRs). This is a clear
anomaly and the law should have provided for
consumer complaints where there is reason-
able suspicion of harmful counterfeit or offend-
ing products, e.g. infant powdered milk. It is not
legally clear whether consumer organizations or
National Consumer Advisory Council (NCAC)
could equally raise a complaint without being
made to follow the process of depositing a secu-
rity fee with the FCC as stipulated under regula-
tion 12 of the MMR.

It is pertinent to note that the United Republic of
Tanzania is not the first and perhaps last country to
stretch the functions and duties of its competition
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authority. Other competition authorities in both de-
veloped and developing countries have had to deal
with laws that are not part of contemporary com-
petition law. In Australia for example, the Australian
Competition and Consumer Commission (ACCC)
was tasked with dealing with the Price Surveillance
Act, the Goods and Services Tax and other techni-
cal regulatory responsibilities in the electricity sec-
tor. The competition authority in Zimbabwe, aptly
known as “Competition and Tariff Commission”
deals with the Tariff Act as well. Clearly, the United
Republic of Tanzania is the first country in the re-
gion where a competition authority deals with mat-
ters as prescribed under the MMA and the MMR.

Considering the enormity of the task under MMA,
it is a task that requires a separate department/
inspectorate wing headed by a Director reporting
to the Director-General (who is the “Chief Inspec-
tor"). The Government's position of appointing
the FCC to perform counterfeit functions is justi-
fied in view of the close relation between coun-
terfeits and consumer protection functions already
being performed by the FCC. Therefore it is likely
that attempts to remove these functions from the
FCC would be rejected. This is also coupled with

the fact that the Government would not agree to
create a separate statutory body to deal with the
MMA due to cost implications. In these circum-
stances, the FCC appears to be a more suitable
"Chief Inspector” and may perform this role for an
unforeseeable future.

Enforcement of the MMA appears hinges on re-
ports being submitted to the Chief Inspector by
largely the IPR owner and there may be need to
review these means by other parties that may
be affected by counterfeits e.g. the traders who
may suspect their supplier to be engaged in the
scourge. This is in addition to consumers and con-
sumer organizations mentioned above.

In so far as consumers and consumer organiza-
tions are not able to report matters to the Com-
mission, the effectiveness of combating the vice
shall be affected. According to the Tanzanian Con-
sumer Advocacy Society (TCAS), there are severe
consumer’s rights violation and unfair business
conduct in the Tanzanian market that are not dealt
with, as shown in the table below:

(@) Mwananchi, 23 April 2007, Swahili newspaper had a title, Fake malaria drugs kill many Tanzanians.

(b) Sunday Citizen 10 December 2006 had an article with the title; Many Tanzanians not fully aware of their

rights.

(c) The Guardian dated 11 July 2007, for example, reported that banned HIV/AIDS life prolonging drug —EMTRI
30-40 from India that was disqualified by the WHO and its importation banned by the Ministry of Health and
Social Welfare, was still circulating in Kisarawe district, Coast region despite an outcry by anti-AIDS activists

(d) The Citizen of 28 July 2007, had a title; “In for an injection, out with a limp” some people come out of the
injection room with an abscess only shows up several weeks later; others come out with disabilities for life.

(e) The Guardian of 19 August 2007 had the title "Fake goods impede producers — Producers are deeply
alarmed by the flood of counterfeit products in the local market harming quality and undercut their efforts

to thrive”

(f) The Guardian of 12 September 2007 reported that; Bulk of Kariakoo imported goods fake — about 50 per
cent of all imported goods from China and sold in Kariakoo shops in Dar es Salaam are counterfeit.

(g) The Guardian of 4 November 2007, Fake Medicines Pose Big Threat —Counterfeit Medicines In Tanzania, the

story continued

() In August 1999, fake Metakelfin labelled as a genuine product from the original manufacturer, Pharmacia
and Upjohn, was found in circulation in some pharmacies in the country.

(i) Laboratory analysis confirmed that the counterfeit Metakelfin actually contained paracetamol. In
May 2000, counterfeit Ampicillin capsules (250mg) were found circulating in some retail pharmacies.
(i) Laboratory analysis confirmed the capsules contained potato starch. In June 2001, expired Chlo-
roquine Injection (from an unregistered Indian company) was relabeled as Quinine Dihydrochloride

Injection 600mg/2ml from a company in Cyprus.
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(iv) In January 2005, fake Gentrisone Cream (a product of Shin Poong, South Korea) was reported. In this
case, the active ingredient was replaced with hand and body lotion.

(h) The Guardian of 8 November 2007 had the title; Consumer awareness is no laughing matter.

(i) The Business Times of 6 January 2008 had the title; Stakeholders urge for more awareness education.

(j) Nipashe of 14 March 2008 had the title; Importation of counterfeit goods is a threat to consumers. More
than 80 per cent of consumers in the United Republic of Tanzania are not aware of their rights.

(k) Uhuru, a Swahili newspaper of 4 April 2008 had front page story with the title, “Expired toothpaste chemicals
were found for Tanga Sabuni Detergent” — The chemicals were meant for making a famous toothpaste in the

country — Aha.

() Guardian of 27 March 2008 had the title; Vision 2025: Shall we achieve "Green Revolution'? The prices of
fertilizers and farming implements remain higher due to cheating by the distributors of fertilizers.

There are no provisions in MMA that provide for
an FCC initiated investigation on whether a claim
as above is actually meant to blame and defame
a competing product and whether such claims
are made by a competitor of the producer of the
blamed product. The process of ascertaining facts
about products is a public inquiry for the FCC. As
has been noted above, under Regulation 12 of the
MMR, the FCC has to satisfy itself of the locus of
the complainant (who has to be the IP owner or
agent) and a case is not ordinarily investigated
until a security deposit has been made. There are
also safeguards within the MMA and MMR against
frivolous complaints as earlier indicated. However,
civil society organizations such as TCAS, as well as
the media have a leeway to pronounce allegations
and hope that enforcement institutions such as the
FCC would act on their allegations.

While it is acknowledged that the FCC has been
working so hard to reduce the problem of coun-
terfeit products in the market by destroying them
and giving severe punishment in accordance with
the law, the problem is still on the rise. Despite the
rise in numbers of acts of unethical business con-
duct and violation of consumer’s rights the TCAS
considered that partnerships with independent
civil society to curb the situation have not been
extensively explored.

4.0 THE INSTITUTIONAL
FRAMEWORK

The FCC is established under Section 62 of the Act
as a body of adjudicators that makes final deter-

minations after its secretariat has investigated, re-
viewed or assessed matters under the FCA. While
there is a thin line between the secretariat and the
FCC, the functional separation of duties is clear in
practice. The FCC does appear to be a fairly in-
dependent agency, considering its functions, ap-
pointment and tenure of members, investigatory
powers, funding, etc as explained in detail below.

4.1.1 Functions of the Commission

Section 65 outlines a rather long list of the func-
tions of the FCC ranging from Section 65(2)(a) —
(m) i.e. 13 functions to perform. The roles can be
summarized into two categories i.e. enforcement
and advocacy. Enforcement functions include in-
vestigations into anticompetitive trade practices
and advocacy includes championing competition
and consumer protection by sitting in on any pub-
lic inquiry or contribute to policy and legal reform.
With such a responsibility load, the Chairman of
the FCC is expected, in consultation with the other
members of the FCC, to determine from time to
time the priority to be given to any of the functions
and activities set out above for the effective and
efficient administration of the FCA”.

There is an important function that the FCC has
been granted under Section 65(4) of the FCA.
Proactively, the FCC is entitled to participate in
the proceedings of courts, tribunals, regulatory
authorities, Government inquiries, commissions,
committees and working groups for the purpose
of observing the proceedings and making repre-
sentations on matters relevant to the FCC's func-
tions. This is a peculiar function that is not avail-
able to sister authorities in Zambia or Zimbabwe.
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However, while this power is admirable, the role of
the FCC is merely to advise or raise an issue under
the FCA. The court, tribunal, regulator or other in-
quirer has no legal obligation to take into account
the FCC's position. This has happened with one
regulator where the FCC's input was not actually
referred to in the final decision.

4.1.2 Members of the FCC

Section 62 establishes the FCC as a body that “shall
be independent and shall perform its functions
and exercise its powers independently and impar-
tially without fear or favour”. Section 62(6) states
that the FCC shall be constituted by five members,
which is: a chairman, who shall be a non-executive
appointed by the President; three non-executive
members appointed by the Minister; and the Di-
rector-General who is appointed by the Minister.

The law has specified the functions and qualifica-
tions of the Director-General in its Second Sched-
ule to the Act, which include that such person shall
be graduate of a recognized university; and pos-
sess at least ten years experience in one or more
of the fields of management, law, economics or
finance. The tenure of both the members and the
Director-General are specified under Section 63(7)
where the first Chairman and the members of the
FCC shall be appointed for the following fixed
terms: Chairman — four years; Director-General —
four years; One member — Three years; and two
members —five years. Members are eligible for re-
appointment for one further consecutive term but
shall not be eligible for reappointment thereafter®.

Their appointment is based on "knowledge of, or
experience in, industry, commerce, economics, law,
public administration or other related fields"®!. In or-
der to maintain impartiality of the FCC and for the
purpose of avoiding conflict of interest, a person
shall not be qualified for appointment as a member
of the FCC if he/she, owing to the nature of the of-
fice he holds, is likely to exert influence (or better
still, “undue” influence) on the FCC. While the Act
does not use the word “undue” influence, this may
be considered in future amendments to the law.

Under Section 66(3) of the FCA, the Chairman of
the FCC is expected, in consultation with the other
members of the Commission, to determine from
time to time the priority to be given to any of the
functions and activities set out in Section 66(2) for
effective and efficient administration of the FCA.

4.1.3 Investigatory powers of the FCC

Through the powers conferred upon it under the
FCA, the FCC deals with all issues of anticompeti-
tive conduct, abuse of dominance and has provi-
sions for curtailing mergers and acquisitions if out-
come is likely to create dominance in the market
or lead to anticompetitive behaviour. The adjudi-
cation of consumer related cases is done in the
normal courts.®

The FCC is given powers to gather information
and to conduct investigations under sections 68—
71 of the FCA and to impose sanctions for viola-
tions of the FCA under section 57-60. In addition
to implementing the Act, the Commission is also
charged with the responsibility of enforcing the
MMA, which is the legal instrument for fighting
counterfeits.

The FCC has a staff complement of 58 against a
requirement of 72 for it to carry out the various
functions/responsibilities under the Act. The Direc-
tor-General is the chief executive officer of the FCC
and is responsible for the day to day administra-
tion of the affairs of the FCC. The staff is spread
out as follows:

FUNCTIONAL AREA TOTAL STAFF m

Director-General's Office 6 10 per cent
Corporate Affairs 26 45 per cent
Competition, Research & Advocacy 8 14 per cent
Compliance & Consumer 10 17 per cent
Anti-Counterfeit 8 14 per cent
TOTAL 58 100 per cent
Source: FCC

The FCC cannot unfortunately recruit any more
staff unless it secures their remuneration. Accord-
ing to the corporate services officials, out of the
58 staff, the Government pays the salaries of 45
of them, while the FCC pays for the other 11. In
the event that the FCC desires to have more than
45 staff funded by the Government, then it would
have to seek the express authorization of the Min-
istry of Finance or raise independent funds. The
salaries for the FCC are much higher than the av-
erage civil service salaries.
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The Organization structure is as follows:

[COMMISSIONERS]

DIRECTOR -
GENERAL

DIRECTOR -

CORPORATE RESEARCH & ADVOCACY

[DIRECTOR COMPETITION

] [ COMPLIANCE

DIRECTOR -

J |

ANTI -
COUNTERFEITS

SERVICES
HEAD OF HEAD OF HEAD OF
FINANCE MERGERS INVESTIGATIONS
HEAD OF HUMAN HEAD OF HEAD OF
RESOURCES ADVOCACY ENFORCEMENT

Source: FCC

The organization structure appears to be rather
tilted to competition matters than on consumer
protection. Considering that the FCC has more
provisions dealing with consumer protection/
unfair business practices, a fully fledged division
would be necessary — probably be merged with
anti-counterfeit. In addition to the consumer and
unfair business practices within the Act itself, the
FCC also enforces the Merchandise Marks Act
under which it largely confiscates and destroys
counterfeit products. During the field work, it was
revealed that under the EAC treaty, each Member
State is expected to have a separate office deal-
ing with anti-counterfeit work. It was not clear how
enforceable the requirement under the EAC is.

The FCC's conditions of service are reckoned to
be far better than the civil service conditions and
competitive with the private sector. Only three staff
have reportedly left the FCC since it commenced
full operations in 2007. There is however a loom-
ing threat that the conditions of service have not
been significantly improved upon since 2007 and
with the self-financing sector regulators continu-
ously improving their terms and conditions, the

| HEAD OF
CONSUMER

FCC may have to deal with possible poaching/
head-hunting of its staff.

The FCC appears however confident that since their
recruitment strategy is to employ young university
graduates and mould them into competition in-
vestigators and analysts, such young graduates are
likely to stay on longer than well experienced older
staff. The young staff is employed on a permanent
and pensionable basis, which better guarantees
and security of employment than the private sector.

Under section 72(8) of the FCA, the FCC shall in-
clude in its Annual Report a report of its competi-
tive staff selection procedure and its employment
practices. The process was however not indicated
in the 2008/9 Annual Report. At the time of final-
izing this report, the 2009/10 and 2010/11 Annual
Reports were not ready.

The FCC has a strict code of conduct for staff that
extends to the period after they leave the FCC.
According to the staff conditions laid down in the
code of conduct, an employee of the FCC who re-
signs is not expected to work for a company that
the FCC had investigated until after 18 months fol-
lowing such resignation. However, during this pe-
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riod, such officer would be paid half the salary that
they used to get at the FCC as compensation.

4.3 Agency Resources and
Performance

The FCC is an agency of the Government of the
United Republic of Tanzania and thus relies on
public funding. Like most competition authorities,
the funds of the Commission are from the National
Assembly and from fees raised from mergers and
other notification process. Section 78 of the FCA
(dealt with in detail below) provides for the fund-
ing process for the FCC.

Under section 78(2) of the FCA, the FCC may make
rules prescribing filing fees and other fees to be

ACTIVITY

Investigations of Anti-competitive conduct and enforcement of infringements of the

Act

Fight against counterfeit goods in United Republic of Tanzania mainland

Enhancement of Research and Advocacy efforts towards
Compliance with the Act

Enhancement of Consumer protection Enforcement Mechanism

Attainment of FCC Financial Sustainability

Improvement of Human Resource Management System

Improvement of Information Management System

Improvement of FCC's Communications and Public Relations

Procurement

TOTAL
Source: FCC
Each division and/or department is supposed
to come up with an action plan to feed into and
tap from the FCC budget. In terms of actual al-
location of funding, the Director-General, as the
Chief Executive, does have a decisive role on
actual allocation of resources. The actual alloca-
tions may be a far cry from the desired figures

in the budget. It is however clear that the first
three operational priorities (after the human

paid by persons in connection with the procedures
of the FCC. For good accountability, transparent
and checks and balances, the FCC shall disclose
details of the sources of its funds in the Annual
Report.

4.3.1 Financial Situation

The FCC's annual budgetary needs are about
TZS 6 billion ($4 million). Of this amount, TZS 4
billion ($2.5 million is guaranteed from the Gov-
ernment and modest internal revenue collection
through fees. Like any other organization, the
Commission has ambitious budget expectations
as shown in the summarized table below:

726,079,600 860,449,965 921,910,677
170,545,000 202,106,545 216,542,727
165,100,000 195,653,878 209,629,155
103,332,500 139,971,015 144,322,562
26,000,000 23,701,257 25,394,204
4,163,970,075 8,096,230,826 4,924,533,028
159,100,000 70,000,000 75,000,000
103,332,500 104,940,000 118,082,097
740,000,000 876,946,514 939,585,551
6,357,459,675  10,570,000,000 7,575,000,000

resource related expenditure) in the budget
are:

() Enforcement
(i) Fight against counterfeit products
(iii) Research, advocacy and compliance

The above is evidently higher than the proposed
funding structure of the FCC for the period 2007 —
2010, as shown below:
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SOURCE
World Bank 1,791,837,017
Government of the United Republic of Tanzania 142,903,899
Internal Sources 6,629,300
TOTAL 1,941,370,216

2007/8 2008/9 2009/10

2,948,580,624 271,873,487
57,953,238 2,672,006,724
215,350,000 400,000,000

3,221,883,862 3,343,880,211

Source: FCC, Strategic Plan 2010-2013

In 2007/8 and 2008/9, the World Bank fund-
ed about 92 per cent of the FCC budget, which
dropped to 8 per cent of the total budget in
2009/10. The World Bank funding was under the
"Privatization and Private Sector Development
Project” (PPSDP). The World Bank had actually
been funding the operations since 2005, which is
a unigque case in the region.

Under the Section 78 of the FCA, mandatory fund-
ing sources have been prescribed as follows:

(1) Funds of the Commission will comprise of —

(a) fees not exceeding 2.5 per cent of business li-
cences;

(b) any grants, donations, bequests or other con-
tributions made to the Commission;

(c) funds allocated to the Commission from the
funds of EWURA, SUMATRA, the Tanzania Com-
munications Regulatory Authority, the Tanzania
Civil Aviation Authority and such other regulatory
authorities for work done by the Commission or as
provided in the other relevant legislation or as may
be agreed between the Commission and those
authorities respectively,

(d) funds allocated to the Commission by Parlia-
ment;

(e) fees collected by the Commission;

(f) all other payment due to the Commission in
respect of any matter incidental to its functions;

(2) The Commission may make rules prescribing fil-
ing fees and other fees to be paid by persons in
connection with the procedures of the Commission.

(3) The Commission shall disclose details of the
sources of its funds in the Annual Report.

Following the end of the PPSDR the FCC and the
FCT came up with a Fair Competition (Commission
and Tribunal) Funding Regulations, 2010, which

were gazetted through the Government Notice No.
208 of 11th June 2010%. However, collection of the
2.5 per cent fee from every business/trading license
through the Gazette Notice has been affected by
the Government policy directive aimed at curtailing
multiplicity of payments that the business commu-
nity has to make to the public sector institutions.

As regards the funding from the sector regulators,
this has not worked out very well as the funding
is in practice at the pleasure of the sector regu-
lator. The energy regulator EWURA, pays higher
and regular payments more because the Director-
General of the FCC is the Vice-Chairman of the
EWURA Board, while there is no such linkage with
the other regulators. In particular, the TCRA, which
is probably the wealthiest, had been very reluctant
to fund the FCC. Unfortunately, there is no appeal
process for the FCC for such despite the provision
under Section 78(c).

4.3.2 Fines and Fees

The bulk of the internal sources of revenue for the
FCC are from merger filing fees. As in most com-
petition authorities in the region, the FCC can is-
sue administrative fines which are enforceable as
judgments of the High Court. These fines do not
however accrue to the FCC but are surrendered
to the Treasury. On the other hand, the fees col-
lected through mergers, exemptions and other
applications to the FCC are retained by the FCC.
In the 2009/2010 financial year, the Commission
collected the following fees:

Tender Fees - 2,050,000
Counterfeit destruction fees - 40,800,000
Counterfeit penalty fees - 172,500,000
Merger Filing Fees - 83,000,000
Total 298,350,000

Source: FCC
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4.3.3 Performance Audit for the
Commission

Section 80 provides a very important check where-
by the Controller and Auditor General shall at the
request of the Minister conduct performance audit
of the Commission’s functions particularly in rela-
tion to the Commission’s key performance indica-
tors, on such terms and conditions as the Minister
may determine. To facilitate this, the Commission
is expected, before the beginning of each financial
year, to adopt key performance indicators for that
year and shall include them in its annual report.
According to the wording in Section 80, the per-
formance audit, other than the financial audit, is
done at the behest of the Minister, which makes
it to be a discretionary than mandatory annual
compliance matter.

In its Strategic Plan (2010-2013), the Commission
has performance indicators, which include the fol-
lowing:

Activit Performance Indicators
‘  Measure | Target Date

Cartel Investigation No. and types of cartels 2010/11

investigated 2011/12

2012/13

Introduction of Leniency |Prepare/draft and gazette 2010/11
Programme for cartel  [Procedural Rules for
members Leniency Programme

Combating counterfeits |No. of entry points 2010/11

inspected 2011/12

2012/13

Source: FCC Strategic Plan 2010-2013, p. 14-16.

While the Strategic Plan provides general indicators
of performance measures, which are supposed to
be implemented through annual work plans and
reported in the Annual Report, the performance
indicators are FCC is however yet to complete a
cartel investigation and the leniency programme is
also still being developed. The Minister has not yet
commissioned a performance audit for the FCC.
Ministry of Trade officials were not aware of how
and when such an audit would be done. The only
audit availed during the peer review exercise was
the financial statement audit by the Controller and
Auditor-General.

Under section 81 of the Act, before 30th Septem-
ber each year, it is mandatory for the FCC to pre-
pare an Annual Report in respect of the year up to
the immediately preceding 30th June and submit

it to the Minister before 30th November in that
year. The Annual Report is expected to provide
information regarding the activities and plans of
the FCC during the year to which it relates and
must have sufficient information to impart an ac-
curate understanding of the nature and scope of
its activities and its plans and priorities and, with-
out limitation, shall include:

(@) a copy of the audited accounts of the
Commission,

(b) a copy of any report of the Controller and
Auditor General on any performance audit
carried out by the Controller and Auditor
General during the year to which the Annual
Report relates,

(c) details of the performance of the Commission
against its key performance indicators
including the number and nature of complaints
and applications the Commission has decided
or are under consideration, the number
and nature of investigations completed and
continuing, significant studies and reports
completed, undertaken or planned, and the
number and nature of inquiries completed,
undertaken or planned;

(d) such information and other material as the
Commission may be required by this Act
or the regulations to include in the Annual
Report,

(e) such additional information or other material
as the Minister may request in writing.

The Minister shall cause a copy of the Annual Re-
port to be laid before the National Assembly with-
in two months after receiving it from the Chairman
or at the following meeting of the National As-
sembly. It is not clear from the Act what the conse-
quences are for not publishing an Annual Report.
From general practice, it would be expected under
the governance and accountability principles and
perhaps may influence the removal of the Direc-
tor-General and other members of the FCC by the
appointing authority.

The Annual Report for 2008/2009 shows that the
performance audit was not done except for re-
porting on performance indicators and achieve-
ments by the Director-General — but not the Con-
troller and Auditor-General as provided for by law.
For better carrying out of its functions, it would be
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prudent that the Minister and the Control/Auditor-
General who, on the Minister’s instructions, must
carry out a performance indicators audit and not
just a financial audit.

The Fair Competition Tribunal (FCT) is a quasi-ju-
dicial body with appellate responsibilities on cases
from the FCC. The Tribunal is established under
Section 83 and consists of a Chairman who shall
be a person holding the office of a Judge of the
High Court appointed by the President after con-
sultation with the Chief Justice, and shall serve on
part time basis; and six other members appointed
to serve on part time basis by the President after
consultation with the Attorney General from can-
didates nominated by a Nomination Committee.®

According to Section 83(3), no person shall be ap-
pointed as a member of the FCT other than the
Chairman, unless he qualifies for appointment by
virtue of his knowledge of, or experience in indus-
try, commerce, economics, law or public adminis-
tration®. A member of the Tribunal shall hold office
for a period not exceeding three years as specified
in the instrument of his appointment and shall be
eligible for re-appointment unless, prior to the ex-
piration of that period — (a) he resigns his office
by written notification under his hand addressed
to the President; or (b) the President, being satis-
fied that the member is unfit by reason of mental
or physical infirmity to perform the duties of his
office, or that the member has failed to attend at
least three consecutive meetings of the Tribunal,
revokes his appointment.

The quorum for a meeting of the Tribunal shall be
the Chairman and two other members. There is
no Vice-Chair of the Tribunal and thus, in the ab-
sence of the Chair, a meeting of the Tribunal can-
not take place as the members cannot legally ap-
point a Chair even for purposes of the meeting.
The Registrar of the FCT was concerned about this
scenario and it is one of the areas earmarked for
amendment. The presence of a Vice-Chair could
also facilitate a situation where the FCT was flexible
to operate with two panels of its members sitting
to look at different cases. A concern was noted
from the stakeholders by the Regjistrar that the FCT
takes too long to make its final decision/judgment.
The Registrar acknowledged this and alluded it to

the fact that the FCT is part time, and members
have full-time jobs, more so the Chair who is a
full-time judge. Apart from the Registrar, the Chair
does not have his own staff to assist in writing the
Jjudgments after the decisions are made.

The Registrar acknowledged that the FCT needed
to be more proactive in training its members in
competition law and also in understanding the
FCC and other regulator’s procedures. Interna-
tional peer learning from similar tribunals, notably
the South African one in the region, were identi-
fied. A concern was also expressed that apart from
what is in the FCA, the FCT members did not have
a comprehensive code of conduct or ethics. While
the Chairman is a Judge, his/her code of conduct/
ethics was covered under the relevant national ju-
dicial codes.

In terms of judgment®®, a judgment or order given
by the Tribunal on any matter before it shall be
final and shall be executed and enforced in the
same manner as judgments and orders of the
High Court.

The Tribunal shall have jurisdiction —
(@) to hear and determine appeals under Part XI
of the Act (which deals with matters of appeal
to the Tribunal);

(b) to issue warrants in accordance with
section 71;

(c) to carry out the functions conferred on it
under the EWURA Act, 2001, the SUMATRA
Act, 2001, the TCRA Act, 2003, the TCAA Act,
2003 and any other written law;

(d) to exercise such other functions and powers
as are conferred upon it by the Act.

Tribunal may decline to hear an appeal if it consid-
ers that the person does not have a pecuniary and
material grievance arising from the decision of the
FCC. In reaching its decision the Tribunal shall have
regard to any regulations on the matters made by
the Minister under section 98 of the Act®. In the
exercise of its functions under this Act, the FCT is
guided by the rules of natural justice and shall pub-
lish its decisions and the reasons for its decisions in
the Public Register maintained by the Tribunal.

Under Section 85(5), the FCT has all the powers of
the High Court in respect of enforcing the attend-
ance of witnesses and examining them on oath,
affirmation or otherwise; compelling the produc-
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tion of documents; and the issue of a summons or
request to examine witnesses abroad.

The FCT’s financial solidity and probably financial
security is guaranteed, which is a prerequisite for
its independence. This is guaranteed and/or safe-
guarded under Section 87 of the Act, which lays
down the funds of the Tribunal as comprising fees
paid to the FCT; funds allocated to the Tribunal by
Parliament; grants, donations, bequests or other
contributions made to the Tribunal; and funds al-
located to the Tribunal from the funds of EWURA,
SUMATRA, the TCRA, the TCAA and other Regula-
tory Authorities as provided for in the relevant leg-
islation. These same institutions are also expected
to fund the FCC). While on paper the funding ap-
pears to be “secured”, the practical side is that the
expected disbursements from the sector regula-

tors are discretional and like the FCC, FCT does not
have any powers to enforce payments when the
regulators do not remit the funds.

Under Section 89(2), the FCT is empowered to im-
pose a fine of not less than one hundred thousand
shilling and not exceeding five million shillings on
a person that commits an offence such as mislead-
ing, obstructing, insulting or disturbing the Tribu-
nal, or providing false information to the FCT, or
failing/refusal to appear and/or refuse to take oath
or affirmation before the FCT.

The FCT has presented its place in the institutional
structure in the below figure. The figure portrays
a linkage between and expected output of each
player in the competition regime and regulatory
implementation process in the United Republic of
Tanzania

FAIR
Appeal COMPETITION Appeal
Judgment TRIBUNAL Judgments
g B
Competition || Regulatory
Appeals Appeals
L 2\
ECONOMIC I
COMPETITION - ECONOMIC
; Implementation of REGULATION:
Proxiders of goods SUMATRA
and services, Regulatory Instruments .
consumers, CCCs i.e. policies, legislation, Zvr\\l’gl'(rléA TRA
and FCC regulations, license
conditions (regulatory

decisions)

\ /7

\ /

Change of policies,
formulation of new
policies, laws and
rules, introduction of
competition, increased
private sector
investments, disengage
ment of Government
from business oriented
activities, review of
policies and laws

v

ECONOMIC
LIBERALIZATION
Government

Change of roles and
functions, setting-up
Regulatory bodies
such as TCAA,
SUMATRA, TCRA,
EWURA and FCC

to regulate
market/competition
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In discussions held with the Registrar of the FCT,
he emphasized that the FCT did not have original
jurisdiction, only appellate functions and can make
its own Rules of Procedure, which it has under Ga-
zette No. 189 of 22 June 2006 . This was consid-
ered to be the norm for most tribunals. The FCT
has its own staff /secretariat. Unlike the FCC staff,
the FCT staff are civil servants. The FCT salaries are
lower than the FCC ones.

In terms of cases, the FCT had received a total of
63 cases since it began operations in 2007. Thirty-
three of these cases were miscellaneous applica-
tions, while 28 were appeals.

A concern was raised by the legal respondents to
Section 84 of the FCA, which substantively states
that there shall be no appeals to decisions made
by the Tribunal. While its judgments shall be ex-
ecuted as judgments of the High Court, it follows
that the rules of the High Court shall be applied
and technically, it seems that the appeal may only
relate to the detail of implementing the decision of
the FCT and not the substance of the decision it-
self. The safety valve is that a person aggrieved by
a decision of the FCT may use administrative law
to have the FCT review its own decision.

Section 92 of the Act creates a National Consumer
Advocacy Council (NCAC), which has no enforce-
ment powers but merely advocacy functions. It is
noteworthy that the NCAC does not only advocate
for consumers affected under the Fair Competition
Act, but all consumers directly or indirectly affected
by the activities of the sector specific regulators.

The NCAC shall consist of not less than five mem-
bers and not more than ten members appointed
by the Minister. The Minister appoints the Chairman
and the Members elect the Deputy Chairman from
amongst themselves. Before making the appoint-
ments of members pursuant to subsection (2), the
Minister shall, by notice published in the Gazette, and
in any newspaper or newspapers circulating widely
in the country, invite nominations for appointments.
After having received nominations, the Minister then
publishes the appointments and call for comments,
objections or representations from the public.

In appointing persons to the Council, the Minister
shall have regard to the desirability of the Council

as a group having knowledge and understanding
of the interests of consumers, including the inter-
est of —

(@) lowincome, rural and disadvantaged persons;
(b) industrial and business users;

() Government and community organizations.

Pursuant to Section 93 of FCA, in carrying out its
functions conferred under this Act, the Council
shall —

(a) represent the interests of consumers by
making submissions to, providing views
and information to and consulting with the
Commission,  regulatory authorities and
Government ministries;

(b) receive and disseminate information and
views on matters of interest to consumers;

(c) establish regional and sector consumer
committees and consult with them;

(d) consult with industry, Government and other
consumer groups on matters of interest to
consumers.

Under section 95 of the FCA, the NCAC shall be
funded by Parliament after justifying its budgetary
needs. NCAC may also access grants, donations,
bequests or other contributions. While the FCC
and the FCT are expected to be partly funded by
the sector regulators, the law has excluded NCAC
from receiving similar grants from regulators.

Under section 95(4) of the Act, the NCAC is ex-
pected to prepare an Annual Report in relation to
each year ending 30th June and submit it to the
Minister before 30th November in that year. The
NCAC is yet to be functional and there was there-
fore no annual report at the time of finalising this
report. At the time of the field mission, the NCAC
only had office space and did neither have staff
nor office equipment.

It is not yet clear what role the NCAC will play, not-
ing that it is actually created by statute and rec-
ognized as a quasi-statutory body but with no le-
gal powers of any sought against the FCC or any
of the industry specific regulators. NCAC is not a
research institution but merely a conduit through
which consumers channel their grievances and
plays a consultative and information dissemination
role. While the legislative intention may have been
to create an independent organ to deal with advo-
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cacy functions in the interest of the consumer, the
reality is that the NCAC duplicates the advocacy
functions already performed by the FCC and other
sector regulators. Its functions under Section 93
are similar to the functions under Section 65 for
the FCC, as indicated below:

NCAC FUNCTIONS FCC FUNCTIONS

(a) represent the interests of (i) participate in deliberations and
consumers by making proceedings of Government,
submissions to, providing views Government commissions,
and information to and requlatory authorities and
consulting with the other badies in relation to
Commission, regulatory competition and consumer
authorities and Government welfare;
ministries; ) make representations to

Government, Government

commissions, regulatory

authorities and other bodies
on matters related to competi-
tion and consumer welfare;
consult with consumer bodies,
regulatory authorities,

business organizations and

other interested persons;

(1) consult with the competition
authorities of other countries;

(m) represent the United Republic of
Tanzania at international forums
concerned with matters relating
to competition or the interests
of consumers.

Source: Sections 65 and 93 of FCA.

receive and disseminate
information and views on
matters of interest to
consumers;

Cx

establish regional and sector (k
consumer committees and
consult with them

&

In retrospect, NCAC itself feels inadequate to ef-
fectively carry out its mandate where its role is
largely advisory and they cannot even take a mat-
ter to court on behalf of consumers. NCAC can-
not even lodge a counterfeit case with the FCC
where it believes that consumer interests would be
harmed NCAC were reluctant to take on enforce-
ment role with their current funding and structure
but considered it a possibility in future for them
to have some enforcement and binding advo-
cacy functions for consumer protection under the
FCA or the MMA. In this context, all parts dealing
with consumer protection under the FCA or the
MMA could at some future time be handled by
the NCAC. This would allow the FCC to focus its
resources on competition matters.

It has been observed that each regulator has a
‘consumer consultative council”. This may be a
costly exercise and as is the case with the FCT, the
FCC and the regulators may have one national
consumer council to advocacy for consumer inter-

ests under one voice. The fragmented consumer
advocacy functions have not only affected fund-
ing, but also a more powerful advocacy voice.

The Minister features prominently as an unavoid-
able towering figure in the establishment and im-
plementation process of the fair competition legis-
lation. Under Section 97, the functions and powers
of the Minister are as follows:

(i) To appoint members of the Commission other
than the Chairman as provided for under
Section 63

(i) to receive reports of any conflicts of interest
by the Chairman or other members of the
Commission as provided for under section 66;

(i) to direct the Commission to conduct an
inquiry under section 68;

(iv) to request performance audits of the
Commission as provided for under section 80;

(v) to receive the Annual Reports of the
Commission and cause a copy to be laid before
the National Assembly under section 8 1;

(vi) to receive the budgets of the Commission and
request assessments of the budgets under
section 82;

(vii) to appoint members to the Council, to receive
Annual Reports and budgets of the Council
and to request assessments of the budgets
under section 95; and

(viii)to make regulations under section 98.

Under Section 98 of the FCA, the Minister appears
to have been conferred with residual powers, in
consultation with the Commission or Tribunal, to
make regulations not inconsistent with this Act as
he considers necessary or desirable to give effect
to the provisions of this Act. The Minister does not
appear to have been conferred with any powers
over the Fair Competition Tribunal.

5.0 COMPETITION ADVOCACY

The FCC has been an active advocate of competi-
tion and consumer protection law in the United
Republic of Tanzania. Among other initiatives, the
FCC has a newsletter, various brochures and book-
lets for public dissemination. The FCC also has a
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website and outreach programmes in both English
and Swahili (which are the two official languages in
the United Republic of Tanzania, with Swahili be-
ing more widely spoken). Under Section 65 of the
Act, the FCC advocacy role is amplified in addition
to its role of administering the Act and developing
policies for enhancing competition and consumer
welfare. In its advocacy role, the FCC is specifically
empowered to undertake/do the following:
® Promote public knowledge, awareness and
understanding of the obligations, rights and
remedies under the Act and the duties, functions
and activities of the FCC;

® make available to consumers information and
guidelines relating to the obligations of Persons
under the Act and the rights and remedies
available to consumers under the Act;

® carry out inquiries studies and research into
matters relating to competition and the protection
of the interests of consumers;

The FCC has a well-functioning website with vari-
ous documents on public awareness that can be
downloaded. Its front office is also equipped with
brochures targeted at the business and consumer
community in both Swahili and English.

Publications availed to the public include the fol-
lowing:
(i)  Website www.competition.ortz
i) Annual Report 2008/9, 2009/10
iii) FCC Procedure Rules
iv) FCC Merger Guidelines
v) FCC Newsletter (quarterly)

(
(
(
(
(vi) FCC Guide on the Competition Act
(

vii) FCC Guide on Competition Law
(viii)Lodging a Complaint with the FCC

The FCC has a wide spectrum of stakeholders it has
interacted with both in the Government and in the
private sector. Section 62(3)(c) states that the FCC
shall “have the power to exercise and perform the
powers and functions conferred on it by or under
this Act”. Section 65 of the Act has provisions which
are express on this power, such as to study Gov-

ernment policies, procedures and programmes,
legislation and proposals for legislation so as to
assess their effects on competition and consumer
welfare and publicize the results of such studies;
investigate impediments to competition, including
entry into and exit from markets, in the economy
as a whole or in particular sectors and publicize the
results of such investigations; and investigate poli-
cies, procedures and programmes of regulatory
authorities so as to assess their effects on competi-
tion and consumer welfare and publicize the re-
sults of such studies. The FCC can also participate
in deliberations and proceedings of Government,
Government commissions, regulatory authorities
and other bodies in relation to competition and
consumer welfare; make representations to Gov-
ernment, Government commissions, regulatory
authorities and other bodies on matters related to
competition and consumer welfare; consult with
consumer bodies, regulatory authorities, business
organizations and other interested persons; consult
with the competition authorities of other countries;
and represent the United Republic of Tanzania at
international forums concerned with matters relat-
ing to competition or the interests of consumers.

Section 65(4) makes it mandatory for the FCC to
participate in the proceedings of courts, tribu-
nals, regulatory authorities, Government inquiries,
commissions, committees and working groups for
the purpose of observing the proceedings and
making representations on matters relevant to the
FCC's functions.

Section 68 provides the FCC with an extensive
advocacy function to conduct an inquiry where it
considers it necessary or desirable for the purpose
of carrying out its functions. The FCC can also con-
duct an inquiry at the request of the Minister or
a regulatory body®. The FCC's advocacy role in
terms of policy and legislation making process is
perhaps unprecedented in the Southern and East-
ern Africa region.

Consumers and businesses have the direct experi-
ence of markets in which competition is restricted
and innovation held back. The FCC is in contact
with members of the public or companies who be-
lieve competition is being stifled in certain markets.
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The public can also respond to notices that ap-
pear in newspapers announcing the formation of
inquiries. In the early stage of any inquiry the FCC
is said to desire that the scope of its subsequent
investigation will be wide enough to include all the
factors that may be impeding competition. Con-
sumers and business are encouraged to ensure
that these inquiries are as effective as possible by
detailing their own experience.

The FCC's website, newsletter and case publica-
tions after a FCC decision provide information
about present and past cases. The FCC's annual
report enables the public to see how the FCC and
the Tribunal are performing®.

To this effect, the FCC has published a number of
guidelines which have been used in advocacy ef-
forts. The guidelines and other information ma-
terials are produced in both English and Swahili,
which assists to effectively reach out to the aver-
age Tanzanian. These guidelines include one that
explains the role of the FCC in relation to its func-
tions under the FCA — targeted more at consum-
ers, another on the core elements of the FCA that
the FCC deals with and briefs on how it carries out
its functions.

As noted by a consumer activist, having compe-
tition law in the United Republic of Tanzania has
been seen as the end in itself, the cure of it all; but
the way forward to it is to forge a strong Con-
sumer, Private, Public Partnership with a shared
commitment and efforts to achieve the intended
object of the new law, all key stakeholders includ-
ing Government itself (in this case sectoral regula-
tory authorities), consumers, producers, distribu-
tors, service providers, professionals, civil societies,
NGOs, consumers’ associations and others should
work toward supplementing Government goals
of seen business act responsively to consumer’s
needs and interests and at the same time there is
fairness on business conducts in the end strength-
ening business environment for the United Re-
public of Tanzania for the betterment of all key
stakeholders®.

Under Section 96 in Part XV of the Act dealing with
inconsistency with other laws, the Act is deemed to
apply to all persons in all sectors of the economy
and shall not be read down, excluded or modified —

(a) by any other Act except to the extent that the
Act is passed after the commencement of this
Act and expressly excludes or modifies this
Act; or

(b) by any subsidiary legislation whether or not
such subsidiary legislation purports to exclude
or modify this Act.

Under Section 96(2), the Act is clear that a per-
son shall not contravene this Act by reason only
of engaging in a conduct, unless a provision of an
enactment specified in sector specific regulatory
laws:

(a) requires the person to engage in the conduct
or conduct of that kind; or

(b) authorizes or approves the person engaging
or refraining from engaging in conduct of that
kind.

The exceptional sector specific regulatory laws
identified under section 96(3) are:

® Energy and Water Utilities Regulatory Authority
Act, 2001

® Surface and Marine Transport Regulatory Act,
Act, 2001

® Tanzania Communications Regulatory Authority
Act, 2003

® Tanzania Civil Aviation Authority Act, 2003

® and sector legislation referred to in the sector
legislation, enactments for the protection of the
environment; and, any subsidiary legislation or
instrument under any of the aforementioned Acts.

Where the FCC is of the opinion that any conduct
required, authorized or approved by a regulatory
authority under an enactment referred to above
would be in breach of the Act if section 96(1) did
not apply to the conduct, the FCC shall report the
matter to the Minister. Where the Minister receives
a report from the FCC in this context, the Minis-
ter may direct the relevant regulatory authority to
take the necessary steps to ensure that the con-
duct described by the FCC is not required, author-
ized or approved by the regulatory authority. This
process makes the decision susceptible to a more
complicated bureaucracy and may better be dealt
with through a more legalized framework under
the FCT. However, the FCC is yet to take a matter
to the Minister on such matters.
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Section 96(6) of the Act provides an important ca-
veat that a person shall not contravene the Act
by reason only of engaging in conduct required in
order to comply with an enactment other than an
enactment referred to under Section 96(3).

It is equally noteworthy that under section 65(2)
(i) of the FCA, the FCC has an exceptional power/
privilege to participate in deliberations and pro-
ceedings of Government, Government commis-
sions, regulatory authorities and other bodies in
relation to competition and consumer welfare.
This provision assumes that the subject delibera-
tions and/or proceedings are known by the FCC.
The FCC is yet to exercise this power.

The FCC has carried out research work in the ce-
ment industry to study the competition dynam-
ics therein and made policy recommendations
to the Minister of Trade which bordered on re-
moving the barrier of importation of cement into
the United Republic of Tanzania. The FCC has
engaged consultants in some projects but the-
ses have not produced desirable results. One of
the problems identified is that the academia re-
quires more time to understand competition law
by engaging more with the competition author-
ity through seminars, workshops and other joint
training sessions. The FCC has generally found re-
search based advocacy that has been done thus
far using the academia has not brought out or
identified the key competition issues relevant for
its use. A complaint was also made that the FCC
does appear to forget to put required value on
research work. Sector regulators such as EWURA
and TCRA were said to pay far better than the
FCC on research work and their output has not
been a subject of poor quality compared to work
done for the FCC.

The FCC should work closely with the academia
and assist in developing competition and other
related industrial sector studies from which it can
benefit in giving sound advice to the Govern-
ment. It is evident then that the FCC may need
to refocus its terms of reference as well as re-
sources devoted to research undertaken by the
academia.

The FCC conducted a study in the cement indus-
try which addressed the supply and distribution
constraints that required Government attention.
However, considering that at least 70 per cent of
the Tanzanian economy is in the agriculture sector,
the FCC needs to focus on key agriculture sectors
in particular the outgrower schemes for cotton,
coffee and other cash crops involving big mul-
tinationals, which may be engaged in predatory
pricing strategies as well as collusion. It would be
pertinent that FCA be amended to include provi-
sions on abuse of buyer power, which could then
be used against anticompetitive (abusive) practic-
es in the agricultural sector in the United Republic
of Tanzania. It may be a problem amongst farmers
that they are effectually compelled to sell cotton,
coffee etc at very low prices due to abusive prac-
tices by enterprises buying from them. The FCC
is yet to carry out a study in any agricultural sec-
tor. Furthermore, another potential problem that
may be experienced amongst farmers may be that
smallholder farmers are forced to sell their basic
crops such as cotton and coffee at very low prices
to large, usually transnational, companies which
have much more negotiating power vis-a-vis small
farmers. Oligopolistic markets where these trans-
national companies operate are usually prone
to such practices on the buyer side. Therefore, it
would be a welcome development if the FCA was
amended to include provisions on abuse of buyer
power, which could then be used against such an-
ticompetitive (abusive) practices in the agricultural
sector in the United Republic of Tanzania.

6.0 INTERNATIONAL
COOPERATION AND
TECHNICAL ASSISTANCE

The FCC has been an active participant member
in most international and regional organizations
dealing with competition policy. These are:

(i)  The Southern and Eastern Africa Competition
Forum (SEACF), of which it is a founding
member. The FCC has been engaged in
bilateraltraining programmes with the Zambia
Competition Commission (now Competition
and Consumer Protection Commission) and
the Kenya Competition Commission, and
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the South African Competition Commission
where its staff have been attached. The
SEACF member States were largely influential
in the founding of the African Competition
Forum.

(i) Africa Competition Forum, of which FCC is a
founding member.

(iii) Consumers International where its consumer
staff have been engaged in peer learning
experiences.

(iv) International Competition Network (ICN),
the annual conferences, merger and cartel
workshops.

(v) East African Community, where the United
Republic of Tanzania played an active role
in the formulation of the EAC Competition
Act, collaborating with Kenya to foster their
regional integration arrangement.

However, the Tribunal appear to have been left
out in the various cooperation arrangements,
which makes the interface with the FCC uneven
where the FCC participates more in the regional

Technical

and international cooperation arrangements and
the FCT does not.

The FCC has been a recipient of unprecedented
financial assistance from the World Bank prior
to and during its establishment as part of assis-
tance to the Government of the United Repub-
lic of Tanzania during the implementation of the
SAPs. The FCC have also benefited from training
programmes under the auspices of UNCTAD and
OECD Global Forum on Competition, as well as
the International Competition Network (ICN). The
Commission is an active member of the Africa Dia-
logue Network under the auspices of the Federal
Trade Commission.

The FCC has been an active beneficiary of training
programmes under the American Bar Association
on case analysis and the Fordham University in New
York on investigation skills and economic analysis.

The technical assistance received by the FCC is as
indicated below:

Assi Facilitator Description Funds Year
ssistance
Drafting FCA Booz Allen Hamilton Drafting process of the FCA World Bank (IDA) 2000-2003
Guidelines Deloit & Touch Development of Merger Guidelines and rules World Bank (IDA) 2000-2003
Staff training JICA Competition Law and policy JICA 2011
KOICA Competition Law and policy KOICA 2010
UNCTAD Investigation techniques UNCTAD 2010
F1C Competition Law and policy American Embassy 2010
F1C IPR American Embassy 2010
Nathan Associates Competition Economics and Competition Law World Bank (IDA) 2009
Competition assessment frame work for Southern World Bank (IDA) 2008
African Countries
Institute for Public Managing regulatory authorities World Bank (IDA) 2007
Private Partnership (IP3)
IP3 Rate setting World Bank (IDA) 2007
IP3 United States Anti-trust Law World Bank (IDA)
IP3 European Union Competition Law World Bank (IDA) 2007
WTO Intensive course on Trade and Competition Policy Mauritius 2004
for Anglophone Africa
WTO Competition Policy for African Countries Kenya 2003
WTO Intensive three-day exploration of topics before the WTO in | South Africa 2001
the area of competition policy (i) the relationship between
competition policy and economic development;
(ii) the challenges involved in implementing competition
policy in developing countries; and
(iii) the role that the WTO can play in this area, including
consideration of the pros and cons of a possible multilateral
framework on competition policy

Source: FCC
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The FCC submitted that they required technical as-
sistance in the following areas:

() Cartel investigation techniques, in particular
how to carry out a dawn raid, evidence
gathering and handling.

(i) In view of the exemption of intellectual
property rights under the Act, the interface
and interventions required where there is an
abuse of IPRs in the market place.

(i) Quantitative/Economic analysis in abuse of
dominance (e.g. excessive pricing, predatory
pricing and models thereto) and merger cases
(e.g. econometric testing and future merger
scenario simulations.

(iv) Prosecution and evidence handling in
competition matters (e.g. use of local versus
international expert evidence), dealing with
persons who breach competition law but are
outside the FCC jurisdiction.

(v) Effective consumer protection and case
management.

Other important aspects of the institutional ar-
rangement in the United Republic of Tanzania that
require technical assistance were observed to in-
clude the following:

(i) The Fair Competition Tribunal

The FCT has not received as much exposure and
training as the FCC. There is need to train and ex-
pose the Registrar of the FCT to international best
practices. All staff of the FCT would also need to
be trained on competition matters so that they can
effectively fulfil their mandates. The adjudicative
functions of the FCT members also needs inter-
national expert assistance and exposure through
attachments, secondments and perhaps extend it
to case analysis expert who can be resident at the
FCT offices to assist the tribunal members.

(i) The National Consumer Advisory Council
and other independent consumer advocacy
groups

The role of the NCAC is critical in the competition
process as it is the voice of the consumers. There is
need to ensure that the NCAC is properly trained
and exposed to be able to usefully contextualize
the decisions of the FCC, the FCT and other regu-
lators and how those decisions affect consumers.
With only one staff and no support staff, the NCAC
requires urgent assistance for it to live up to its
expected role in the competition and consumer
policy implementation system of the United Re-
public of Tanzania.

(iii) Civil - Service/Technocrats in Rationale for
Competition Policy and its role in industrial/
economic development

There is a need to train the technocrats (both in
the civil and public service) on the role of com-
petition policy and its benefits to the economy. A
lack of useful appreciation and/or an indifferent
approach by policymakers and technocrats does
affect the effective implementation of competition
policy as these are the actors who influence budg-
etary allocations and thematic priorities in the na-
tional development system.

(iv) Academicians, economists, research

institutions, think tanks

The FCC needs to be assisted to engage with the
academicians and research institutions to devel-
op competition studies that would be used in en-
forcement and primarily advocacy efforts. While
the United Republic of Tanzania has a wealth of
highly skilled and educated people, competition
law has not been a part and parcel of their edu-
cation system. The FCC is thus unlikely to benefit
from sound research work if its circle of prospec-
tive researchers is not technically skilled to carry
out desired competition and other market stud-
ies.

(v) The Legal Fraternity

The legal fraternity and the judiciary (magistrates,
judges) do require technical training in handling
of competition cases. These have perhaps the fi-
nal say on the inculcation of a competition cul-
ture in the country through the decisions they
would make on appeals. Assistance from multi-
lateral organizations over a sustained period of
time would assist to spread the rationale for com-
petition policy and instil a sense of appreciation
of the trade.
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7.0 FINDINGS AND POSSIBLE
POLICY OPTIONS

7.1 The thrust of the findings is that effective
implementation of competition law needs to be
secured through sufficient funding as provided for
in the law, as well as through some improvements
in the legal framework. The FCC may currently be
limited in effective enforcement of the FCA due
to express exemptions from the application of the
FCA of selected but key regulated sectors, such
as telecommunications, energy (petroleum, water
and gas), surface and marine transport, aviation,

crop marketing boards and any other subsequent
legislation thereafter. There is also a problem of re-
stricting the enforcement of Section 8 and limiting
the scope to an “agreement” without the inclusion
of decisions, conduct or behaviour of actors in a
market. The rule of reason approach for hard-core
horizontal agreements would also require revision
and alignment with the international best practices.
While the law calls for punishment to Directors and
shareholders of a company, there is no mechanism
of how these would be dealt with under the FCA.

7.2 The
made:

following recommendations are

A. INSTITUTIONAL ISSUES AND AGENCY EFFECTIVENESS

RECOMMENDATION

REQUIRED ACTION

RESPONSIBILITY

1. Funding to the FCC and the FCT must
be predictable and implementable as
provided for under Section 78(c) of the FCA
2. Consumer protection

3. Appeals to the Minister where a regulator
engages in anticompetitive conduct

There must be a mandatory provision to deal with remittance of funds
to the FCC and FCT and it should not be discretional.

There must be an appeal process to secure the funds.

NCAC replicates the advocacy functions of the Commission. Its staff
and funds can be absorbed in an expanded consumer protection,
advocacy and anti-counterfeit division within FCC - or make NCAC
an enforcement agency for consumer protection as well as advocacy.
Under Section 96(3) of the Act, the FCC is expected to appeal to the
Minister where a sector regulator makes an anticompetitive decision.
This appeal would better lie with the Tribunal, which would be better
placed with less political influence to make a more objective decision.

Ministry/FCC

Minister/FCC/NCAC

FCC/Tribunal/Minister

B. ANTI-COMPETITIVE TRADE PRACTICES

RECOMMENDATION REQUIRED ACTION RESPONSIBILITY

4. Inclusion of vertical agreements in the law

5. Enumeration of conduct to be considered
misuse of market power

guidelines.

6. Introduce joint/combined dominance in the

Amendment to the Law to include conduct such as tied selling, resale FCC
price maintenance, etc.
Amendment to the law. In the interim, there is need to have clear FCC
guidelines on this other than the ones contained in the merger

Amendment to the law to include a situation where at least two firms FCC
FCA exercising dominance in a market may be cited for joint dominance.

7. Introduce a new provision to deal with buyer | Inclusion of buyer power FCC/Minister
power in the Act to address concerns raised
in the agricultural sector

8. Need to have a more exhaustive list of Expansion of the list under Section 9 to include market allocation, FCC

horizontal/cartel arrangements

9. There is need to remove the tying of intention
and negligence to cartel conduct under
Section 9(4) of the FCA

10. Issuance of Summons when Commission
wants information

customer allocation and output restriction.

Intention and negligence should not be of importance to cartel behav- | FCC
iour and therefore section 9(4) should be removed from the law.

Summons under Section 71 should ideally be issued only when FCC
person/s refuse or are not able to voluntarily submit the information.
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RECOMMENDATION

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Section 6 of the Act should be reviewed

5o that the application of the FCA to the
State and State bodies shall not depend on
whether they are engaged in trade, rather
whether their acts, arrangements or
behaviour affect trade

Section 8(1) use of "agreement” including
conduct, behaviour, or decision has been
observed by FCC staff as limiting their
intervention capacity.

Under Section 8(7), determination of an
anticompetitive conduct should not depend
on whether the conduct was committed
intentionally or negligently

Under Section 8, the prohibition of
anticompetitive conduct must not be
restricted to competitors but must include
non-competitors to include vertical
agreements

Attribution of powers to FCC to enforce the
FCA against the State.

There is need to have some form of
mandatory consultation and/or

involvement of the FCC in competition law
matters explicit under legislations
establishing regulators such as EWURA,
SUMATRA, TCRA, TCCA, etc. Current trend
appears to be that they consult the FCC after
the event and not before.

Competition concerns against sector

specific regulators raised by the FCC must be
handled by the FCT and not the Minister.
There is need to consider the introduction

of criminal sanctions against shareholders,
directors and officers of an enterprise
engaged in cartel behaviour.

There is need to ensure that there is a clear
administrative and visible separation of

the triple roles of the Director-General as
investigator, prosecutor and adjudicator as
contained under sections 63, 65, 69 and
Section 73(6) of the FCA.

There is need to streamline fines and not
base it on e.g 5-10 per cent of the turnover
for the whole enterprise as contained under
section 60(1) of the FCA but restrict the fine
to the turnover of the relevant products/
services in question under Section 60 of
the Act.

REQUIRED ACTION

Review of Section 6(1) and 6(4) of the FCA

Inclusion of the words “conduct” and "behaviour” in Section 8(1) of
the FCA.

Remove Section 8(7) from the FCA as intention and negligence are not
critical but the “effect”

Remove Section 8(3)(b) from the FCA

The law should be amended such that the State may be subject to
compliance orders and compensatory orders under the Act and not
be totally immune from meeting their obligations under the FCA.

The law should be amended so that there is mandatory consultation
with FCC where there is a competition issue in a regulated sector.

The FCC concerns against anticompetitive decisions made by the
sector regulators should be reviewed by the FCT and not the Minister
as provided for under section 96(5) of the FCA.

Cartel members are only fined percentage of their turnover. Although
the Act also mentions directors and managers as amenable to fines
under Section 60(3), the Act does not specify how such fines would be
meted out on directors and managers. There are no criminal sanctions
against cartel offences in the FCA. The FCA should be amended to
introduce criminal sanctions against individual employees involved in
cartel activity.

The Director-General cannot be an investigator and be an adjudicator
in the same case. While this is a debatable occurrence in most
competition authorities, including the United Kingdom and South
Africa, this practice needs to be aligned e.g. to that in Zambia and
Zimbabwe, where the CEO is an ex-officio member of the Commission.

Fines based on the whole firm’s turnover may be unfair unless in
situations where a firm deals in one product.

Legal amendment should be made where the law should state that

the FCC or FCT can impose a fine not exceeding 10 per cent of the

relevant product turnover. There should also be fining rules to guide
both the FCC and the FCT.

RESPONSIBILITY

FCC/Minister

FCC

FCC

FCC

Minister/FCC

Minister/FCC

Minister/FCC

FCC/Minister

FCC/Minister

FCC/FCT/Minister
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C. ANTI-COUNTERFEIT AND CONSUMER PROTECTION

RECOMMENDATION

21. Enable consumer breaches under PARTS VI

23.

24.

25.

26.

and VI to be justiciable under the FCC and
FCA than requiring consumers to process
such complaints through the court system at
their cost

There should be fines payable to consumers
or offended parties under Section 15 and 16
of the Act - which similar cases in Zambia's
competition law are subject to fines.
Consumer organization and anonymous
complaints under the Merchandise Marks
Act

There is need to expand the scope of MMA.

National Consumer Advisory Council
funding

REQUIRED ACTION

Amendment to the Law

Law amendment

It appears under the MMA, the FCC cannot entertain anonymous
complaints. Further, only owners of the IPR appear to have the right to
complain against counterfeits. There is need to ensure that consumers
and traders who are likely to suffer harm and who suspect harmful
counterfeit products are likely or about to be supplied, should be
empowered to lodge a complaint without necessarily filling in a
prescribed form which requires payment of a fee as well as detailed
particulars of the suspected offending party.

MMA deals only with goods earmarked for import and export. The
seizure and destruction of only imported goods and those earmarked
for export creates an uneven playing field in relation to those
manufactured locally for local distribution e.g. local copyright
materials. The law should be amended to deal with all counterfeit
goods on the Tanzanian territory and not just those earmarked for
exports or imports.

Each regulator must be mandated to financially support the NCAC and
the "Consumer Consultative Council” that each regulatory authority
has should be under one consumer council instead of each regulator
having a different council.

D. THE FAIR COMPETITION TRIBUNAL

RECOMMENDATION

2.

28

29.

It is noteworthy that the Fair Competition Com-
mission has already embarked on major legal
reforms/amendments which have reached an
advanced legislative stage. The actual docu-

There is need for a Vice Chair at the FCT.

There should be an appeal mechanism
against a decision of the Tribunal as opposed
to making the FCT as the final court under
section 84 of the FCA.

There is need to have a Code of Conduct for
the FCT Members.

REQUIRED ACTION

Meetings of the Tribunal cannot take place in the absence of a Chair. It
is not legally clear why the law does not provide for the office of a Vice
Chair. This needs to be considered.

Section 84 should be amended to provide for an appeal against a
decision of the Tribunal as the FCT is not a creature of the Constitution
but of subsidiary legislation

Development of a Code of Conduct for the FCT members.

may contain.

ment containing the proposed amendments was

RESPONSIBILITY

FCC

FCC/NCAC

FCC

Minister/FCC

NCAC/FCC/

FCC/NCAC/ Consumer
Consultative Council/ Regu-
lators/Relevant Ministries

RESPONSIBILITY

Minister/FCT

Minister/FCT

FCT/Chief Justice

not availed because of the confidential nature of
such processes. No reference has therefore been
made to any of the changes that the document
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PREFACE

This report is part of the voluntary tripartite peer
review of competition policies in the United Re-
public of Tanzania, Zambia and Zimbabwe. The
purpose of this tripartite peer review is to assess
the legal framework and enforcement experiences
in each of the three jurisdictions; draw lessons and
best practices from each jurisdiction; and examine
the value-added of the harmonization of compe-
tition law and its enforcement in this subregion,
as well as increased cooperation. The national
reports review the competition policy systems in
each of the above-mentioned countries, and serve
as a basis for comparative assessment report that
addresses pertinent issues from a subregional per-
spective.

This report on the voluntary peer review of the im-
plementation of competition law and policy in the
Republic of Zambia is based on extensive desk re-
search and a fact-finding visit to Zambia. The desk
research covered review of inter alia: (i) relevant
legal documents (the Constitution of Zambia, the
country’s old Competition and Fair Trading Act,
1994 and new Competition and Consumer Pro-
tection Act, 2010, and their subsidiary legislation);
(ii) other regulations and guidelines of the Zambi-
an competition authority, including the authority’s
decisions and reports; and (iii) laws, statutes and
regulations related to the operations of sectoral
regulators and other institutions whose activities
affect the implementation of competition law and
policy in Zambia.

The fact-finding visit to Zambia was undertaken
during the period 16 — 23 October 2011, where
interviews were carried out with various stake-
holders.

1. GOALS OF COMPETITION
POLICY AND DEVELOPMENT

1.1 Socio-Economic Background

Zambia, officially the Republic of Zambia, and for-
mally the British colony of Northern Rhodesia, is
a landlocked country in Southern Africa. It is bor-
dered by the Democratic Republic of the Congo to
the north, the United Republic of Tanzania to the
north-east, Malawi to the east, Mozambique to

the south-east, Zimbabwe, Botswana and Namibia
to the south, and Angola to the west, with a total
area of 752 614 square kilometres (290 586 square
miles). It has an estimated population (2010) of
13.2 million®, of which about 26.5 per cent live in
ten of the country’s largest towns and cities®?. The
total urbanized population comprises 36 per cent
of the national population if all the other towns
are taken into account®, making Zambia is one of
sub-Saharan Africa’s most highly urbanized coun-
tries.

Zambia’s current (2010) Gross Domestic Product
(GDP) is $16.19 billion, with a GDP per capita of
$1 500. The economy has experienced modest
growth in recent years, with real GDP growth in
2005-2007 between 5-6 per cent”, which rose to
7.6 per cent in 2010%. The passing of the 6 per
cent GDP growth threshold was a milestone since
that is the level that is normally needed to reduce
poverty significantly”, a serious scourge in the re-
gion.

The country’s currency is the Kwacha. Currently,
the currency exchange rate has been stable at
about Kwacha 4 854 per 1 United States dollar. In
previous recent years, the exchange rates of Zam-
bian Kwacha per dollar progressively were 3 601.5
(in 2006), 3 990.2 (2007), 3 512.9 (2008), 5 046.1
(2009), and 4 823.6 (2010)®. The worsening of
the exchange rate was a consequent of inflation.
In 2007, the inflation rate in Zambia was brought
down to 8 per cent, the first time in 30 years that
the country had seen single digit inflation®. In
January 2011, it was reported by the Central Sta-
tistical Office that inflation had risen to 9 per cent.
Historically, the same Wikipedia source reported
that in the 1990s, a number of factors had drasti-
cally increased inflation in the country. The factors
included lack of balance-of-payment support, ex-
pansion in the money supply to meet Government
spending and debt obligations, and drawdown on
foreign exchange reserves. All that put pressure
on the Kwacha and inflation. In 2000, inflation held
at 32 per cent, consequently, the Kwacha lost the
same value against the dollar. In 2001, Zambia’s
fiscal management became more conservative,
and as a result, inflation by year-end was below 20
per cent, the country’s best result in decades. Infla-
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tion however rose to 26.7 per cent in 2002, before
being brought down to the 8 per cent in 2007.

gemstone mining, and hydro-power. Agriculture
plays a very important part in Zambia's economy,

now providing more jobs than the mining indus-
try. In 2010, agriculture grew by 7.6 per cent, and
growth in 2011 and 2012 is projected at 3.2 per cent
and 4.6 per cent respectively.!® The largest contri-
bution to 2010 growth came from maize produc-
tion. Other leading agricultural crops are sorghum,

The Zambian economy has historically been based
on the copper mining industry, and the mining
and refining of copper constitutes the largest in-
dustry in the country. The history of copper min-
ing in Zambia is briefly traced in Box 1.

Box 1: Brief History of Copper Mining in Zambia

The commercial possibilities of Zambia, then known as Northern Rhodesia, particularly of its copper, were recog-
nized by the British Government during the ‘Scramble for Africa’ in the 1800s. The industrial revolution in Europe
had meant that the demand for copper was growing rapidly. The mineral rights in the Rhodesias were owned by
the British South African Mining Company and its founder, Cecil Rhodes.

At Independence in 1964, the Zambian Government managed to get the British South African Company to relin-
quish the copper mining rights. Copper mining in Zambia was then largely in the hands of two firms, the South
African Anglo American Corporation and the Roan (Rhodesia) Selection Trust. By 1970, Zambia had acquired
majority holding in the Zambian operations of those two major foreign mining corporations, which became the
Nchanga Consolidated Copper Mines (NCCM), and Roan Copper Mines (RCM). The Zambian Government then
created a new parastatal body, the Mining Development Corporation (MINDECO). At the same time, it also created
the Finance and Development Corporation (FINDECO) to gain control of insurance companies and building socie-
ties. The Industrial Development Corporation (INDECO) had already been created to acquire equity holdings in a
number of other key foreign-owned firms.

In 1971, INDECO, MINDECO, and FINDECO were brought together under an omnibus parastatal, the Zambia
Industrial and Mining Corporation (ZIMCO), to create one of the largest companies in sub-Saharan Africa. The
management contracts under which day-to-day operations of the mines had been carried out by the Anglo Ameri-
can Corporation and Rhodesian Selection Trust were ended in 1973. In 1982, the Nchanga Consolidated Copper
Mines and the Roan Consolidated Mines were merged into the giant Zambia Consolidated Copper Mines Limited

(ZCCM).

The copper mining industry is concentrated in the
cities and towns of the Copperbelt'®, particularly
in Kitwe, Chingola, and Mufulila, and the North
Western Province. After a 30-year decline in out-
put due to lack of investment, low copper prices,
and uncertainty over privatization, output of cop-
per had fallen to a low of 228 000 metric tonnes by
1998.1%? In 2002, following privatization of the in-
dustry, copper production rebounded to 337 000
metric tonnes. Improvements in the world copper
market have magnified the effect of this volume
increase on revenues and foreign exchange earn-
ings. The sector grew by 7.4 per cent in 2010.1%
Cobalt, zinc, lead, emeralds, gold, silver, and coal
are also mined.

The Zambian Government is pursuing an economic
diversification programme to reduce the economy’s
reliance on the copper industry!® The initiation
seeks to exploit other components of Zambia’s rich
resource base by promoting agriculture, tourism,

rice, peanuts, sunflower seeds, vegetables, flowers,
tobacco, cotton, sugarcane, cassava, and coffee.
Cattle, goats, pigs, and poultry are raised. There
is a relatively small fishing industry. Manufactur-
ing, which historically has contributed about 10 per
cent of GDP grew by 2.5 per cent in 2010.1% Major
manufacturing industries are in food and beverage
processing, and the manufacture of chemicals, tex-
tiles, and fertilizer. The Government has made sub-
stantial progress in infrastructure construction and
has invested in manufacturing through the estab-
lishment of Multi-Facility Economic Zones (MFEZs).
The Government is also pursuing aggressive busi-
ness reforms to encourage increased private invest-
ment. In that regard, the Private Sector Develop-
ment Reform Programme (PSDRP) is intended to
ease private sector development.

Zambia's main exports are copper, cobalt, electric-
ity, tobacco, flowers, and cotton, and its principal
imports are machinery, transportation equipment,




ZAMBIA

93

petroleum products, fertilizer, foodstuffs, and
clothing.'” Some of the country’s main trading
partners are the United Kingdom of Great Britain
and Northern Ireland, South Africa, Malawi, Ger-
many, Zimbabwe, Italy, Burundi, the Democratic
Republic of the Congo, the United Republic of
Tanzania, Holland, and Japan.

According to the Central Statistical Office of Zam-
bia, the Zambian economy grew by 7.6 per cent
in 2010 compared to a growth of 6.4 per cent in
2009 That growth was driven by increased out-
put in mining and quarrying, transport and com-
munications, and agriculture, forestry and fishing.
Annual inflation declined to an estimated 7.9 per
cent at the end of 2010, down from 9.9 per cent in
December 2009.1” The World Bank in 2010 named
Zambia as one of the world's fastest economically
reforming countries.

Zambia is a member both the Common Market
for Eastern and Southern Africa (COMESA) and
the Southern African Development Community
(SADC), which are two of the major regional eco-
nomic communities (RECs) in Africa. COMESA
is a free trade area and common tariff structure
with nineteen member States stretching from
Libya to Swaziland, including the Indian Ocean
island States of Comoros, Magadascar, Mauritius,
and Seychelles.'® The headquarters of COMESA
are in the Zambian capital of Lusaka. SADC is an
inter-Governmental organization whose goal is to
further socio-economic cooperation and integra-
tion, as well as political and security cooperation
among fifteen southern African States.'!!

Zambia remains one of the most politically stable
countries in both COMESA and SADC, and Af-

rica as a whole. Zambian politics take place in a
framework of a presidential representative demo-
cratic republic, whereby the President of Zambia
is both Head of State and Head of Government in
a pluriform multi-party system. The Government
exercises executive power, while legislative power
is vested in both the Government and Parliament.

Zambia declared independence from the United
Kingdom on 24 October 1964, and Dr Kenneth
Kaunda became the first Head of State. Dr Kaun-
da, of the socialist United National Independence
Party (UNIP) governed the country from 1964 until
1991. Zambia was a one-party State from 1972 to
1991, with UNIP the sole legal political party. From
1991 to 2002, Zambia was governed by President
Frederick Chiluba of the social-democratic Move-
ment for Multi-Party Democracy (MMD), during
which the country saw a rise in social-economic
growth and increased decentralization of Govern-
ment. Mr Levy Mwanawasa was the third Presi-
dent of Zambia, who presided over the country
from January 2002 until his untimely death in Au-
gust 2008. He is credited with having initiated a
campaign to rid the country of corruption, and
increasing standards of living from the levels left
by the previous President. The fourth President of
Zambia was Mr Rupiah Banda, who had been Vice
President during the Presidency of Mr Mwanawa-
sa. The current President is Mr Michael Chilufya
Sata of the Patriotic Front (PF), who won the elec-
tions in September 2011. On his election, Presi-
dent Sata pledged to continue the fight against
corruption in the country.

The economic history of Zambia from Independ-
ence up to the 2000s is traced in Box 2.

Box 2: Economic History of Zambia: 1960s to 2000s

Post Independence Boom

Following Independence, the Government of Dr Kenneth Kaunda adopted a socialist economic model with an
African context. There was large-scale nationalization of the mining industry and the creation of large State-owned
conglomerates or parastatals such as Zambia Consolidated Copper Mines (ZCCM). A considerable degree of cen-
tral planning involving the setting up of a large civil service followed as the Government aimed to ensure self suf-
ficiency coupled with industrial diversification. That period was relatively prosperous as the earnings from mineral
exploitation grew as copper prices increased. In the ten years following independence, the level of real GDP grew

at 2.3 per cent per annum.

Economic Decline (1975-1990)

The relative prosperity of the 1960s did not last. A number of external factors outside Zambia’s control hit its
economy. The fall in world price of copper and a decline in the quality of its ore exposed the country’s over-
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dependence on copper. In addition, the world price of oil and energy fuelled global inflation pushing up the price
of capital imports. Its dependence on imported manufactured goods was also exposed. Its balance of payments
situation deteriorated, and borrowing from overseas grew significantly. Throughout that period Zambia was also
providing support to the various African freedom fighting movements, in Zimbabwe, South Africa, Mozambique,
and Angola. As a consequence, its main trade routes were often interrupted. As a landlocked country, that was a
major barrier to development. In the period between 1975 and 1990, the level of real GDP per capita declined by
almost 30 per cent.

Initially the Government, believing in self sufficiency and import substitution, reacted to the deteriorating economic
situation by commercial and public borrowing. It was believed that the market for copper would pick up and the
economy would be kick started. The multilateral donors such as the IMF and the World Bank appeared to share this
optimist view, lending sums of money to the country at reduced concessionary rates.

Finally in 1985 due to the worsening economic climate, the donor organizations put pressure on the Zambian Gov-
ernment to attempt to restructure the economy through the introduction of a structural adjustment programme.
Attempts to follow these reforms were met with internal opposition as the food riots objecting to the cutting back
in food subsidies, and the structural adjustment programme was abandoned in 1987.

Sustained Economic Reform of the 1990s

The 1990s saw a move to a more outward oriented economy centred on a market based system. The newly elected
Government of Mr Frederick Chiluba in 1991 adopted a structural adjustment programme agreed with the IMF and
the World Bank. That included three main goals:

+ to restore macroeconomic stability;

+ tofacilitate private sector growth through reducing the role of the State from controlling prices, foreign trade
restrictions and foreign currency transactions;

+ to privatize and deregulate agricultural and industrial output.

The Frederick Chiluba Government was committed to extensive economic reform. The Government privatized
many State industries, and maintained positive and real interest rates. Exchange controls were eliminated and free
market principles endorsed.

Despite attracting praise from the World Bank for the ‘success’ of its privatization programme, privatization had a
very mixed record in Zambia. Although some failing State-run enterprises began to operate more effectively after
privatization, many companies collapsed, jobs were lost and welfare programmes originally performed through a
parastatal were not continued by private companies.

Trade liberalization was also disastrous for manufacturing industries, such as textiles, that used to produce import
substitutes. Paid employment in mining, manufacturing and agriculture fell by nearly 40per cent during the 1990s.
It also had a negative impact on Government revenues which fell by more than 30per cent in real terms. With a
weak tax base, tariffs were an important source of Government finance before liberalization. With declining GDP
after 1993, real Government expenditure in the domestic economy (excluding interest on debt) fell by almost half
through the 1990s. Consequently, spending on important economic infrastructure, such as transport and com-
munications, was heavily cut.

Agricultural market reform had a similarly poor record. A 2000 World Bank study acknowledged that the removal of
all subsidies on maize and fertilizer led to ‘stagnation and regression instead of helping Zambia's agricultural sector”.
Devastating droughts in 1992 and 1994 deepened poverty in rural areas.

In its 2003 Human Development Report, the United Nations Development Programme (UNDP) reported that
Zambia was the fourth worst performing economy in Africa with a ‘growth’ rate of -1.7 per cent per capita per year.

Structural Adjustment in the 2000s

The Elections in 2001 brought in Mr Levy Mwanawasa as the new President of Zambia. Mr Mwanawa-
sa launched an anti-corruption investigation in 2002 to probe high-level corruption during the previous
administration. In 2006-2007, that task force successfully prosecuted four cases, including a landmark
civil case in the United Kingdom in which former President Chiluba and numerous others were found liable for
$41 million.
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Zambia's economic performance in the 2000s suffered from a mix of domestic and international unfavourable
factors with serious budget problems for the Zambian Government and relatively high inflation. The economy was
hit by the pull out of the Anglo American Corporation from the copper industry, and the massive drought in 2002,
however GDP and agricultural exports were boosted by improved copper price and a good maize harvest in 2004.

Despite progress in privatization and budgetary reform, Zambia's economic growth remained somewhat below
the 5 per cent to 7 per cent needed to reduce poverty significantly. Rural farmers suffered particularly from market
reforms, and HIV/Aids led to a shortage of labour on rural farms, with families having to sell land and capital equip-
ment to pay for medicines. Three-quarters of the population lived on less than $1 per day.

Repayments on an external debt of $6.5 billion continued to be a debilitating drain on the economy. Despite reach-
ing targets set by the IMF for Highly Indebted Poor Countries (HIPCs)'s debt relief, by the start of 2003 Zambia had
received only 5 per cent of the debt service reduction committed to it.

The most urgent issues for the Zambian economy were thus debt relief, combating HIV/Aids, and a further re-
duction of its dependency on copper with the encouragement of private sector investment into export oriented
agriculture, light manufacturing, small scale mining, and tourism.

Source: Drawn from three analytical papers: (i) Zambia — Economic History [Biz/ed Virtual Developing Country] (http://www.bized.
co.uky/virtual/dc/back/econ,htm); (i) Zambia (http://www.eoearth.org/article/Zambia?topic+=49460; and (i) Economy of
Zambia (http://en.wikipedia.org/wiki/Economy_of_Zambia.

As stated by Lipimile (2005)!?, the adoption of
economic liberalization in Zambia in 1991 had
witnessed the adoption of three key inter-related
economic policy thrusts under the Structural Ad-
justment Programme (SAP): (i) deregulation; (ii)
commercialization; and (iii) privatization. Lipimile
(2005) had earlier noted "that following Zambia’s
independence in 1964, except in sectors subject to
State restriction such as water, electricity, railways
and postal services, the private sector operated
in every sector and was flourishing. However, in
1968, most of the large private companies were
nationalized by the Government. The Government
instituted socialist economic policies which result-
ed in market distortions, economic instability, ris-
ing debt, growing inflation, and rapidly increasing
unemployment due to the collapse of efficient pri-
vate enterprises. The Government began institut-
ing economic reforms in 1991 and, at that point, it
was recognized that competition was an essential
ingredient”**?

Deregulation meant that quantity licensing, statu-
tory protection of monopolies of parastatals, and
structural barriers to entry to the Zambian market
had to be removed. The economic policy thrust of
commercialization had objectives at both macro
and micro levels. It entailed the reduction of public
expenditure and removal of subsidies from para-
statals, as well as the requirement that parastatals
and quasi-Government enterprises should not
wastefully devote resources to maintaining ser-
vices at higher costs for the benefit of consumers.

Even though the privatization programme was be-
gun in 1988/891, it was only pursued in earnest
after 1991 when the declining Government budget
could not provide the investment capital needed
to enable profitable parastatals and quasi-Govern-
ment enterprises to grow, nor to finance the losses
of those that were not profitable. Privatization of
the enterprises was therefore the only viable op-
tion for their survival. According to Lipimile (2005),
therefore, the privatization programme was thus
clearly a damage control’ exercise, undertaken
during a period of extreme economic stress in an
effort to enable enterprises to survive. The pass-
ing of the Privatization Act in 1992, and the es-
tablishment of the Zambia Privatization Agency
(ZPA) reflected the Government’s acceptance that
the heavy burden placed on the Government
budget by the State-owned enterprises was un-
sustainable, and that the survival of the enterprises
could not be assured unless they were placed in
private hands. The bulk of the enterprises, which
then numbered around 150, were insolvent and
many were technically bankrupt, being plagued by
over-employment and operational inefficiencies.
Creditors were threatening loss-making enter-
prises with receiverships. Some 38 enterprises had
already been forced into liquidation before the pri-
vatization programme was launched, with notable
ones being in the milling industry (United Milling)
and the road and air transportation services sec-
tor (United Bus Company of Zambia, and Zambia
Airways). Privatizations peaked in 1996 when 125
transactions were completed. Some of the enter-
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prises, 12 in all, had however to be liquidated at
the time of privatization as there were no buyers
willing to resuscitate them.

Zambia's Fifth National Development Plan: 2006-
2011 (FNDP) was adopted with a theme based
on "broad-based wealth and job creation through
citizenry participation and technological advance-
ment”. The Plan’s strategic focus was on economic
infrastructure and human resources development.
It also had an interface with competition policy and
law, as observed by the former Zambia Competition
Commission (ZCC) in the Commission’s Strategic
Plan: 2008-2011", in that it recognized the small-
ness of Zambia's domestic market, which made it
susceptible to unfair advantage gained by private
anticompetitive practices, which in turn created an
uneven competitive playing field. In that regard
ZCC stated that in the furtherance of the commerce

and trade objectives of the FNDP “the Commission
envisages a situation where competition plays a key
role in ensuring that innovation in the production
and distribution chain for goods and services does
have a positive impact on wealth creation by way
of access to equitable business opportunities for all
entrepreneurs and that whatever wealth is created
by business, it does lead to increased welfare of citi-
zens (i.e., consumers)”.

The Commission’s Strategic Plan: 2008-2011 gives
a very good background on the foundations and
history of competition policy in Zambia, as shown
in Box 3 on the relevant extract of the Plan.

Box 3: Extract from the Commission’s Strategic Plan: 2008-2011 on Foundations and History of

Competition Policy and Law in Zambia

The advent of “The Third Republic” in 1991 witnessed economic transformation from an overly State controlled Social-
ist economy to a market economy, resulting in the commercialization and privatization of State-owned enterprises.
For purposes of privatization, the Privatization Act was passed in 1992 and the Zambia Privatization Agency (ZPA)
established, followed by the Investment Act and the establishment of the Zambia Investment Centre (ZIC) to attract
investment to the economy. Since the economy was previously characterized by monopoly and other dominant State
enterprises, the Government sought to put in place a competition enforcement mechanism that would ensure that
the gains of privatization and the new investment that was coming into the country was not to be eroded by the an-
ticompetitive conduct of private monopoly and dominant players in the newly liberalized economy. The Competition
and Fair Trading Act, CAP 417 of the Laws of Zambia was enacted in 1994 by Parliament. The Zambia Competition
Commission however became operational in May 1997 when the Executive Director was appointed.

A common aspiration underlying these reforms was to provide greater incentives to stimulate entrepreneurial activ-
ity, business efficiency, productive investment and economic growth, as well as enhance consumer welfare through
improved quantity and quality of goods and services at prices determined by the market rather than administrative
decision.

It was further anticipated that the “free play” of supply and demand would, in the long run, determine market price
throughout the economy; allowing productive resources to be allocated in an efficient manner. Structural adjustment
programmes were adopted that included market oriented reforms, notably in the areas of deregulation of prices, in-
cluding the reduction or elimination of subsidies, administrative allocation of key product inputs, privatization of public
enterprises and monopolies, as well as the liberalization of trade policy and investment regimes.

However, it was also recognized that the benefits of market oriented reforms are likely to be fully realized only if
enterprises act under the spur of competition, so that consumer wishes and opinions are reflected in market perfor-
mance. It was further recognized that a country that has undertaken trade liberalization measures has every interest
in ensuring that the welfare and efficiency benefits arising from such measures are not lost due to anticompetitive
practices by firms.

As per Government vision, the law on competition in Zambia seeks to encourage competition and fair-trading by
prohibiting anticompetitive practices which are likely to adversely affect competition and fair trading in Zambia.
The law also controls mergers and acquisitions and regulates monopolies and concentrations of economic power.
Other aspects of the law that fall within its legal protection are consumer welfare, freedom of trade and expansion
of the base of entrepreneurship. In addition, the law seeks to improve the efficiency of production and distribution
of goods and services in Zambia.
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The competition and fair trading legislation introduced in Zambia a novel mechanism of systematically addressing
unfair competition practices in the economy as well as preventing abuse of monopoly of dominant market power,
with a deliberate outcome of a well-functioning market economy as well as enhanced consumer welfare. This spirit
was encapsulated in the preamble to the legislation itself, which lists the following as its objectives: (i) to encour-
age competition in the economy; (ii) to protect consumer welfare; (iii) to strengthen the efficiency of production
and distribution of goods and services; (iv) to secure the best possible conditions for the freedom of trade; (v) to
expand the base of entrepreneurship; and (vi) to provide for matters connected with or incidental to the foregoing.

Source: Strategic Plan 2008-2011, Zambia Competition Commission.

Lipimile (2005)¢ went into more detail on the  His submission on the matter is paraphrased in
need for a competition law and policy in Zambia.  Box 4.

Box 4: Need for Competition Law and Policy in Zambia

There was a strong argument opposed to the development and enforcement of competition law in the least de-
veloped countries like Zambia. It was argued that the scarce, skilled labour required for the effective enforcement
of competition is vastly disproportionate to its proven positive impact on economic development. Most, if not all,
of the least developed countries had embarked on a liberalized industrial policy regime where private corporate
sector was strongly encouraged. Trade libelization was sufficient, along with other moves towards deregulation, to
create a competitive domestic market. Liberalization of international trade was relatively simple to implement and
did not require expenditure of scarce skills. In essence, that argument regarded liberalization of trade as a substitute
for domestic competition law. The common example given was that of Asian countries which had no competition
laws but were fully developed. The current trend was however that countries such as Hong Kong (China), Japan and
South Korea had in the past decade introduced major measures that included competition law principles.

It was further argued that competition law limited the ability of the least developed country Governments to introduce
pro-development industrial policy and prevented firms from achieving the economies of scale necessary to compete
with the developed country multinational corporations. Competition law was seen as a danger to competitiveness.
Competition law was also seen to limit the ability of domestic firms to become internationally competitive because it
made it difficult to coordinate their business policies and strategies with domestic rivals by agreement.

While there is now a general consensus on the need for a competition law and policy for developing countries like
Zambia, three inter-related issues are increasingly recognized:

» Competition policy needs may differ according to level of economic development of a nation.

»  Competition law is just one of the various public palicies that infringes on the competitive environment of an
economy. Consequently, the linkages between various policy initiatives and their combined effect on com-
petition, efficiency and growth need to be understood before identifying the key parameters of competition
policy and the scope of competition law.

* The institutional legal framework is critical for the efficacy of competition law.

In making the case for an effective competition law, it was important to stress that the design of competition law
had to take appropriate account of Zambia’s level of development and the long-term objective of the country’s
economic policy.

Zambia had realized that competition policy and that competition policy and industrial trade policy should serve com-
plementary roles in creating an environment that promoted growth and productivity on the one hand, and free and fair
competition on the other. It was not a question of one replacing the other. Competition law and policy was also impor-
tant as it allows the country to create conditions conducive to productivity enhancement, ensures the sound develop-
ment of domestic industry, and restricts abuses of dominant positions by large companies, including multinationals.

ZAMBIA

The Zambian economy had been experiencing both the external pressure of competition and internal limits of
growth. The country’s dependence and strong trading links with South Africa’'s economy had a significant effect
on the local market. Under those conditions, the adoption of a national competition law and policy had become
necessary. If Zambia's economic productivity was to continue increasing so that the nation could maintain its com-
petitive edge, adopting a national competition law was the pressing task at hand.

Source: George K. Lipimile, in the part on ‘Zambia’ in “Review of Recent Experiences in the Formulation and Implementation of
Competition Law and Policy in Selected Developing Countries: Thailand, Lao, Kenya, Zambia and Zimbabwe", United Nations,
New York and Geneva, 2005.
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Zambia in 1994 enacted the Competition and Fair
Trading Act, 1994 (No.18 of 1994). The Act's date
of Assent by the President was 11 May 1994, and
it came into operation on 10 February 1995. The
preamble to that Act listed the following as the
primary objectives of the legislation ... to encour-
age competition in the country by prohibiting
anticompetitive practices; to regulate monopolies
and concentrations of economic power; to protect
consumer welfare; to strengthen the efficiency of
production and distribution of goods and services;
to secure the best possible conditions for the free-
dom of trade; to expand the base of entrepreneur-
ship; and to provide for matters connected with or
incidental to the foregoing”.

The Act provided in terms of its section 4(1) for the
establishment of the Zambia Competition Com-
mission (ZCC) as “a body corporate with perpetual
succession and a common seal, capable of suing
and being sued in its corporate name and with
power, subject to the provisions of this Act, to do
all such acts and things as a body corporate may
by law do or perform”. The functions of the Com-
mission in terms of section 6(2) of the Act included
the following: (i) carrying out investigations into
anticompetitive practices, and mergers, on its own
initiative or at the request of any person; (i) taking
action to prevent or redress the creation of a mo-
nopoly situation through mergers or the abuse of
a dominant position; (iii) providing information to
the business community and consumers regarding
their rights under the Act; (iv) developing and pro-
moting standards of conduct for ensuring compli-
ance with the provisions of the Act; and (v) doing
all such acts and things as are necessary for the
better carrying out of its functions under the Act.

The Commission was established on 14 April 1997
following the appointment of its members, com-
prising the Board of Commissioners, by the Minis-
ter of Commerce, Trade and Industry.

The Competition and Fair Trading Act preserved
market processes by preventing firms from en-
gaging in activities that undermined rather than
enhanced overall economic efficiency. It prevent-
ed firms from distorting the competitive process
through conduct or agreements designed to ex-
clude actual or potential competitors. The law in
that regard essentially addressed the problems of
monopoly power in three major settings: (i) ar-
rangements and agreements among otherwise

independent firms; (ii) unilateral conduct of single
firms in dominant positions; and (iii) combinations
of independent firms.

Two broad principles underlined the law. The first
principle was that any behaviour which had the
object, or effect, of substantially lessening compe-
tition in a market should be prohibited. The main
types of anticompetitive conduct which were pro-
hibited included the following: (i) anticompetitive
agreements and exclusionary provisions, includ-
ing primary and secondary boycotts, with a per se
ban on price fixing and boycotts; (i) misuse of sub-
stantial market power for the purpose of eliminat-
ing or damaging a competitor, preventing entry
or deterring or preventing competitive conduct;
(iii) exclusive dealing which substantially lessen
competition, with third line forcing prohibited per
se; (iv) resale price maintenance for goods; and
(v) mergers and acquisitions which substantially
lessen competition in a substantial market. The
second principle was that certain anticompetitive
behaviour should be able to be authorized on the
basis and grounds of ‘economic efficiency'.

The enforcement of the Competition and Fair Trad-
ing Act, 1994 by the Commission was besieged
by a number of various problems and constraints,
as chronicled by the Commission's competition
practitioners in various publications. Problems and
constraints that were identified by the Commission
in its Strategic Plan: 2008-2011, as well as in its
weekly newspaper column and quarterly News-
letter, and by Lipimile (2005)* relate to the fol-
lowing broad categories: (i) scope of application
of the Competition and Fair Trading Act, 1994; (ii)
substantive provisions of the Competition and Fair
Trading Act, 1994; (iii) procedural aspects of the
Competition and Fair Trading Act, 1994, including
enforcement powers of the Commission; (iv) the
Commission’s resources; (v) lack of Government
support for the Commission; and (vi) a general
lack of competition culture in Zambia:

(

) Scope of application of the Competition and
Fair Trading Act, 1994

® (overage of Public Interest in the Act. it was
noted the Zambian competition law did
not refer directly to the promotion of public
interest. That was seen as an anomaly since the
goal of maintaining inter-firm rivalry through
competition should also be linked to broader
economic and social policy objectives, instead
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(i)

of just to a "narrow concept of economic
efficiency”. Although the Commission had on
several occasions taken into account public
interest arguments, it was doubtful whether
there were any legal bases.

Explicit Exclusions. it was noted that one
of the exclusions from the application of
the Act of activities or agreements to which
the Government is a party, had the effect
of making the whole privatization of State
enterprises process not subject to the
country’s competition law since in all, or most
of the sale agreements under the privatization
programme, the State through the Ministry of
Finance and National Planning was the other
party as the State enterprises were majority
owned by the Government.

Substantive provisions of the Competition and
Fair Trading Act, 1994

Definition of Merger and Notification of
Mergers. it was noted that the term ‘merger’
was not defined in the Act. Consequently, the
Commission viewed a 'merger situation’ to
be very wide and covered several different
kinds of transactions and arrangements. The
Commission had also on several instances
been challenged on the need to notify a
merger. The argument was that the Act did not
compel parties to a merger to notify where
they thought that there was no likelihood to
breach section 7 of the Act. There were also
no provisions in the Act which empowered
the Commission to request parties to notify
a non-notifiable merger where it appeared to
the Commission that the proposed merger
was likely to substantially prevent or lessen
competition.

Interpretation and Treatment of ‘Concerted
Practice’ and \Vertical Restraints. it was
noted that the prohibition under section 7
of the Act applied to concerted practices as
well as to agreements, when the boundary
between the two concepts is imprecise. The
key difference was that a concerted practice
may exist where there is informal cooperation
without any formal agreement or decision.
In considering if a concerted practice exists,
an economic assessment of the relevant
market would need to be made, as well as

(ii)

the establishment of the following two main
elements: (i) the existence of positive contacts
between the parties; and (i) the contact has
the object or effect of changing the market
behaviour of the undertakings in a way which
may not be dictated by market forces. A
problem with the wording of section 7(1) of
the Act was therefore foreseen, since it would
be difficult to establish that an entity acted for
the prohibited objective. It was also noted that
the provisions in the Act on vertical restraints
are illustrative only, and that there may be
many other types of vertical agreements that
would fall within the provision. Equally, some
types of agreements listed may not fall within
the prohibition in the particular circumstances
of the case. The crucial factor should be
whether the agreement has the object or
effect of preventing, restricting or distorting
competition.

Absence of a Leniency Programme: the
absence of provisions in the Act providing for
leniency programmes was a major drawback
in the effective implementation of competition
policy and law in Zambia. In that regard, it
was noted that even though Act out-rightly
prohibited cartels, which are considered by
many to be the worst competition law offence,
anti-cartel enforcement had been weak since
evidence is often difficult to obtain in the
absence of a member of the cartel providing
information on the cartel activities.

Procedural aspects of the Competition and
Fair Trading Act, 1994, including enforcement
powers of the Commission

Timetable for Decisions on Authorizations: it
was noted that the Act did not provide for or
stipulated time limits in which the Commission
was required to carry out its work, particularly
in authorizing mergers. The Commission
recognized that the business community is
anxious to avoid delay in obtaining regulatory
approval for planned mergers or takeovers
since such delays can mean a loss of business
opportunity.

Limited Investigative Powers. the Commission
did not have administrative powers to
summon a suspect to assist in investigations,
making the system voluntary. In that regard, it
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(iv)

was noted that in the absence of information,
which some complainants and respondents,
and other relevant stakeholders, were
unwilling to furnish, it became difficult for
the Commission to ensure speedy resolution
of competition complaints. The law also did
not give the Commission powers to carry out
searches of premises on its own without first
obtaining a warrant from the courts of law.

Limited  Administrative  Remedies.  the
Commission did not have powers to impose
fines outside the court process, which in
Zambia is slow and expensive. Furthermore
under the Act, offenders were liable upon
conviction of a breach of competition law,
including consumer protection law, to a fine
of only up to 10 million Kwacha ($2 000), and/
or five years' imprisonment — sanctions that
did not deter would-be offenders.

Private Rights of Action: it was noted that
the Act did not contain any express right to
bring private civil actions for breach of Part
I prohibitions of the Act that are related to
anticompetitive practices. Under common law,
which is applicable in Zambia, third parties can
seek injunctive relief against breaches of the Act
and are thought to be able to claim damages
for losses sustained as a result of such breaches.

Insufficient Protection of Rights to Defence:
it was observed that there had been some
dissatisfaction from the public who were
claiming that the current decision-making
procedure by the Board of Commissioners did
not guarantee procedural fairness. That was
because parties to matters being considered
by the Board did not enjoy the 'rights to
defence’, i.e., there was no requirement for
the parties to appear before the Board to
defend their position.

The Commission’s resources

Insufficient Staff for the Wide Institutional
Mandate: the Commission had a wide
mandate under the Act that allowed it to
address competition concerns in virtually all
sectors of the Zambian economy, yet it had to
cope with the problem of shortage of staff with
the necessary expertise of analysing issues in
every economic sector. Related to that was the
challenge of concurrent jurisdiction with other

(vi)

sector regulators, which was not adequately
addressed in the Act.

Inability to Recruit and Retain Trained and
Qualified Staff. the Commission was unable
to retain staff that had been trained at great
cost because of uncompetitive conditions of
service.

Inappropriate  Office  Premises. lack  of

adequate and reliable office space.

Lack of Reference Materials. lack of a proper
library facility with requisite reference
competition, economic, consumer, law,
decided court cases, and other relevant
literature.

Low National Coverage: lack of logistical
capacity to monitor, control and prohibit
anticompetitive practices at national level.

Lack of Government
Commission

support for the

Government  Support  for  Competition
Enforcement. it was observed that the
implementation of competition law in Zambia
had not received the necessary support from
government policymakers. In that regard,
it was observed that there had been great
reluctance by government to act upon the
advice of the Commission, and that the
Commission’s  competition opinions and
recommendations to policymakers “are not
effectively observed due to discretionary
policy making by government institutions”.
That was because the government is not
bound by the decisions or recommendations
of the Commission, unlike the competition law
of Malawi, which contains a specific provision
which binds government to the decisions of
the competition authority**®.

A general lack of competition culture in

Zambia

Fear of Competition Policy and Law by
Manufacturers: it was observed that most of
the manufacturers did not share a common
and full understanding of the importance of
competition law and policy, probably because
there seemed to be deep-rooted fears
among some manufacturers that local firms
could be overpowered by foreign firms when
competition laws and policies are effectively
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enforced. While it was acknowledged
that domestic competition, enhanced by
competition law and policy, would contribute
positively to the growth of the national
economy, the manufacturers feared that
competition with foreign firms would also be
facilitated, thus hampering the development
of local firms.

® \Weak Domestic Corporate Image. owing
largely to the low level of public awareness
of the Commission's activities and/or
interventions in key sectors of the economy.

The experience gained by the Commission in en-

strengthen the enforcement of the country’s com-
petition law. The exercise involved renowned inter-
national competition experts, and was undertaken
in consultation with a number of other developed
competition authorities, notably, the Bundeskar-
tellamt of Germany, and the Federal Trade Com-
mission of the United States of America.

The shortcomings in the enforcement of Zambia’s
competition law under the Competition and Fair
Trading Act, 1994 was clearly stated by the then
Minister of Commerce, Trade and Industry in his
Ministerial Statement to the National Assembly of
Zambia on the First Reading on 28 July 2010 of the
Competition and Consumer Protection Bill 2010.

The following in Box 5 are the main points of the
Minister’'s Statement:

forcing the Competition and Fair Trading Act, 1994
led to the revision of the legislation in order to

Box 5: Main Points of Ministerial Statement to Parliament on First Reading of the Competition

and Consumer Protection Bill, 28 July 2010

Background and Rationale for the Competition and Consumer Protection Bill

Competition and consumer protection issues in Zambia have been addressed by the Competition and Fair Trading
Act Cap. 417 which was enacted in April 1994. That Act, which shall be repealed with the passing of the Competi-
tion and Consumer Protection Bill had been found inadequate in addressing competition and consumer protec-
tion matters of enforcement and clarity in certain circumstances. The Ministry recognized that competition and
consumer protection was not governed by any policy, which resulted in inconsistent enforcement of the law. With
the approval of the Competition and Consumer Protection Policy by Cabinet and recognizing the need for more
enforcement powers in order to protect our economy and the citizens of Zambia, the Ministry has proposed that
the Competition and Fair Trading Act be repealed.

In that connection, the Ministry proposed the Competition and Consumer Protection Bill which is a more compre-
hensive Bill addressing competition and consumer issues that are currently affecting our economy and consumers.

The essence of the Bill is to provide for accountable and transparent enforcement provisions and a legal regime
which would efficiently and effectively capture cartel activities, abuse of dominance and monopoly market posi-
tions, and general anticompetitive or restrictive business practices; provide for the process which would not neces-
sarily frustrate businesses in Zambia; creation of a competitive environment that would remove artificial barriers to
enterprise entry; protect consumers from unscrupulous traders and manufacturers; and provide for a legal regime
that is robust, but fair and accountable. The specific objectives of this Bill are to: (i) align the competition and con-
sumer legislation to international standards; (i) strengthen the enforcement powers and penalties; (jii) enhance-
ment of consumer protection provisions; (iv) revise the legal regime dealing with competition and consumer cases;
and (v) regulatory interface with sector regulators.

The reasons that necessitated the above mentioned changes were as follows:

ZAMBIA

(a) Align the Competition and Consumer Legislation to International Standards

The Competition and Fair Trading Act, Cap 417 of the Laws of Zambia was enacted in 1994 and had been enforced
since 1997. During that period, a number of developments have occurred in areas of competition law and con-
sumer protection. The developments include matters to strengthen secret business agreements (formal, informal,
written or unwritten), i.e., cartel activities of persons engaged in business. Governments the world over have real-
ized the great losses that are subjected to absolve in awarding contracts to businesses that collusively tender for
bids or allocate markets to each other. Zambia is no exception to these kinds of vices that negate welfare gains.

The United Nations Set of Principles and Rules on Competition which were adopted in 1980 by the United Na-
tions General Assembly were reaffirmed in 2000 and called upon all Member States to, inter alia, take appropriate
steps at the national or regional levels to meet their commitment to the Set of Principles and Rules. Further, there
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have been developments at regional level where COMESA competition regulations and rules were adopted by the
Council of Ministers in December 2006 in which the regulations and rules cover both competition and consumer
provisions. Member States are expected to, the most practical extent, adapt as much as they can from the regional
competition and consumer protection nomenclature in order to provide for convergence in enforcement approach
across the Common Market.

(b) Strengthen the Enforcement Powers and Penalties

The current enforcement powers of the Zambia Competition Commission and penalties in the current legislation
are not effective and efficient in their application. The Commission has no administrative powers to subpoena or
fine persons but has to rely on the Court process to do this. There is thus need to strengthen the investigatory
powers as well as the penalties against cartel activities. A number of competition authorities have power to sum-
mon persons to provide information and also to call for submission of documents. Unlike the Anti-Corruption
Commission and the Drug Enforcement Agency, the Zambia Competition Commission does not have summoning
powers at the moment. This has made it difficult to collect information as persons who refuse have to be taken to
court — which is an inefficient way of enforcing such a law.

(c) Enhancement of Consumer Protection Provisions

Consumer protection has been problematic for some time and is fragmented in different pieces of legislation.
All economic activity has to result in a gain by citizens through consumption. Such consumption must adhere to
certain minimum quality standards. International consumer welfare protection actions by governments have pri-
marily been advanced through the United Nations Guidelines on Consumer Protection. The guidelines call on UN
Member States to provide for mechanisms to deal with potentially harmful government and business actions that
may affect consumer welfare. For instance, Article II of the United Nations Guidelines on Consumer Protection call
on Member States to develop and maintain strong consumer protection policies, taking into account the adopted
guidelines and relevant international agreements. In doing so each government is expected to set its own priori-
ties for the protection of consumers in accordance with economic, social and environmental circumstances of the
country and the needs of its population, bearing in mind the costs and benefits of any proposed measure.

A comprehensive draft Consumer Protection Bill was prepared under the auspices of the Zambia Law Develop-
ment Commission in 2004 and the Government directed the Zambia Competition Commission to have the draft
Consumer Protection Bill to be merged with the Competition and Fair Trading Act in order to optimize on resource
allocation and use in one institution. A draft Bill resulting from merging the two has resulted in a total review and
thus what is effectively proposed is a repeal of the old law.

The merging competition and consumer protection matters in a legislation are based on models from Australia,
the United Kingdom and the United States of America, as well as the COMESA Competition Regulations and Rules
under Article 55 of the COMESA Treaty.

(d) Revise the Adjudicative Powers Dealing with Competition and Consumer Cases

There have been proposals to set up a competition and consumer tribunal to act as a court of first instance in
competition matters while small claims by consumers and unfair trading matters may be dealt with under the Small
Claims Court Act. Similar tribunals exist in countries such as the United Republic of Tanzania, South Africa, the
United Kingdom and Australia.

A tribunal is proposed to be fashioned along the lines of the Revenue Tribunal or the Banking and Financial Services
Tribunal.

(e) Regulatory Interface with Sector Regulators

The proliferation of regulators in the economy entails that there is need to provide for a working relationship
amongst them to avoid increasing business transaction costs through adherence to multiple requirements which in
any case may be confusing to business persons as to which regulator’s decision to comply with first. Competition
and consumer protection issues cut across the whole economy and the proposed legislation is expected to deal
with regulatory relations where there is concurrent jurisdiction with other specific regulators.

Conclusion
It is essential that competition and consumer laws be strengthened to facilitate a competitive economy on one
hand and protect citizens from unscrupulous businesses on the other hand.

Source: Ministerial Statement to Parliament on First Reading of the Competition and Consumer Protection Bill, 28 July 2010
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1.3 National Competition and
Consumer Policy

The formulation of Zambia's national competition
and consumer policy was completed in 2009, 15
years after the coming into force of the country’s
competition law through the Competition and Fair
Trading Act, 1994. Normal practice is that the formu-
lation of competition policy precedes the drafting of
competition law because the law should be based
on the policy. The enactment of governing laws be-
fore the formulation of the base policies seems to
be a common practice in the regulatory sector of
Zambia. For example, the Investment Act, 1993 was
also enacted before the formulation of the invest-
ment policy”?, and the enactment of the Citizens
Economic Empowerment Act, 2006 preceded the
formulation of the economic empowerment policy,
which is still being formulated!®. The reasons given
included having the law first to force and convince
the actors to apply it, and assessing the economic
importance of a policy through the effective en-
forcement of the law before formalizing the policy.

A comprehensive competition policy should
take into account all government policies that
promote as well as restrict competition. It there-
fore should extend beyond traditional competi-
tion law. In any country there are several pieces
of legislation that influence the effectiveness of
competition law, which must be taken into ac-
count in a comprehensive competition policy. In
addition to traditional competition law, these in-
clude trade and industrial policies, privatization
and investment policies, sector regulation, and
consumer protection.

Zambia's national competition and consumer pol-
icy as approved by Cabinet comprehensively cov-
ers the main elements.’?! Its vision is: To develop
and facilitate an enabling national growth environ-
ment which is transparent, equitable, efficient and
provides for procedural fairness and for the protec-
tion of the competitive process and consumers.

The objectives and strategies of Zambia’s national
competition and consumer policy are summarized
below:

1. Mergers and Acquisitions

To prevent the creation of a market
structure that can lead to a likely
substantial lessening of competition and/or
abuse of dominance.

2. Abuse of Dominance

To prevent likely and remedy existing
abuse of dominant position of market
power.

3. Essential Facilities
To ensure equitable and affordable access
to the facility by potential and actual users.

4. Restrictive Business Practices

To monitor; control and prohibit business
conducts that are likely to prevent, restrict
or distort competition in

Zambia.

The ZCC shall provide proper merger naotification guidelines
to ensure that only mergers that are likely to adversely affect
competition notify.

The ZCC shall ensure that all notifiable mergers are assessed
in a transparent and efficient manner.

The ZCC shall consult stakeholders in merger assessment.
The final authority for consummating all mergers shall be the
preserve of the ZCC.

Undertaking research studies and using appropriate
analytical tools to identify abuse of dominance and make
informed decisions.

Put in place enforcement mechanisms that would deter the
persons from abuse of dominant position of market power.

Publication of access guidelines such as minimum cost,
timetable for access to the facility, timeframe be more
specific.

The ZCC should regularly monitor the implementation of the
guidelines.

Put in place adequate enforcement mechanisms that will
enable the relevant authorities prohibit and deter restrictive
business conduct.

Sensitization of consumers and businesses regarding their
rights and obligations under relevant legislation.
Undertaking research studies and using appropriate
analytical tools to identify abuse of dominance and market
informed decisions.
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5. Cartels
To identify, prevent and eliminate the
formation of cartels.

6. Hoarding of Products

To ensure that there is no artificial
shortage in the supply of products aimed
at increasing the price.

7. Product Safety
To ensure that consumers are not exposed
to unsafe products.

8. Defective and Sub-Standard
Products

To ensure that consumers are not exposed

to defective and sub-standard products.

9. Unconscionable Conduct

To protect consumers and businesses
from unreasonable and/or unfair business
transactions that go against good
conscience.

10. Misleading and Deceptive
Conduct

To protect consumers from misleading and

deceptive conduct by manufacturers and

traders.

11. Warranties and Guarantees

To ensure that consumers are provided
with reasonable and enforceable terms for
warranties and guarantees.

Undertake periodic research to ascertain the existence of
cartels in the economy.

Expose cartels to the public (name and shame).

Relevant authority to establish close relationships with
competition authorities in other countries and collaborate in
investigation and prosecution of cartels.

Collaborate with internal security wings in cartel identification
and investigations.

Establish a mechanism to encourage informers and provide
for their protection.

Put in place enforcement mechanisms that will deter persons
from cartelistic behaviour such as stiffer penalties.

Assess reasons for market shortages as and when they arise.
Establish a surveillance mechanism with other relevant public
and private sector organizations.

Put in place adequate enforcement mechanisms that will
deter the persons from hoarding products.

To ensure that the products supplied are subjected to
mandatory or voluntary testing by relevant authorities.
Expose defaulting companies to the public (name and
shame).

Put in place adequate enforcement mechanisms that will
deter the persons from supplying unsafe products.
Encourage relevant authorities to cooperate with
counterparts in originating countries of unsafe products.

To ensure that the products supplied in the Zambian
market are subjected to acceptable standards and testing
recognized by Zambian laws.

Expose defaulting companies to the public (name and
shame).

Put in place enforcement mechanisms that will deter

the persons from supplying defective and sub-standard
products.

Put in a framework for cooperation with counterparts in
originating countries of unsafe products.

Promote ethical business practices.

Put in place enforcement mechanisms that will deter person
from engaging in unconscionable conduct.

Compel manufacturers and suppliers to provide adequate
and necessary product information through legal provisions.

Promote ethical business practices.

Put in place enforcement mechanisms that will deter the
persons from misleading and deceptive conduct.

Encourage manufacturers and suppliers to provide adequate
and necessary information about their commercial practices.

Put in place minimum benchmark standards for product
warranties and guarantees.

Compel manufacturers and suppliers to provide adequate
and necessary warranties and guarantees through legal
Provisions.
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12. Advocacy Programmes

To create a culture of competition and
consumer welfare among consumers,
business community, policymakers and
other stakeholders.

13. Resolution of Disputes

To ensure that consumers have recourse
to formal or informal procedures that are
expeditious, fair and inexpensive.

14. Inter-Institutional Linkages

1o harmonize the activities and legal
framework of relevant institutions involved
in competition and consumer welfare
matters.

Carry out information dissemination activities.

Inform consumers about the regulatory bodies that can
address their grievances.

Engage the media in the sensitization process by promoting
competition and consumer programmes in electronic and
print media.

Establish legal and institutional framework and clear
administrative procedure.

Review of current legislation and amendment or repeal
where necessary.

Encourage relevant authorities to cooperate with
counterparts.

Create clear inter-institutional mechanisms for synergy
identification and collaboration of activities.

Source: National Competition & Consumer Policy, May 2009, Ministry of Commerce, Trade and Industry, Republic of Zambia.

The implementation framework of the Policy cov-
ered the following areas: (i) institutional arrange-
ments; (ii) the Zambia Competition Commission;
(i) the judiciary; (iv) sector regulators; (v) law

enforcement agencies; (vi) legal and regulatory
framework; (vii) resource mobilization and financ-
ing; and (viii) monitoring and evaluation. These are
briefly explained in Box 6 below:

Box 6: Implementation Framework of the Policy

1. Institutional Arrangements:

The institutions that will be important in the implementation of the Policy include the Commission, sector regulators
and the Judiciary. The implementation of the Policy will require working in close collaboration with other stakeholders.

2. Zambia Competition Commission

The primary institution mandated to implement the competition and consumer welfare policy is the Zambia Com-
petition Commission (ZCC). The ZCC will monitor, control and prohibit acts or behaviour, which are likely to adversely
affect competition, fair trading and consumer welfare in Zambia. Furthermore, the ZCC should be empowered to
address such market disputes through effective enforcement of competition and consumer law. In addition, a Com-
petition and Consumer Tribunal should be established to allow for due process.

In order for ZCC to effectively implement the law, it should be accessible countrywide, thus the need to decentral-

ize its operations.

3. The Judiciary

The Judiciary through the court system shall play an important role in enhancing the enforcement mandate of the

competition and consumer authority.
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In that regard, the Small Claims Court shall provide timely and cost effective resolution of disputes for small claims.
The relevant authority and other institutions that deal with consumer protection shall refer appropriate cases to
the Small Claims Court. The relevant authority and/or statute creating its existence shall develop an institutional
coordination mechanism with the Small Claims Court for the purposes of identifying cases that may need the at-

tention of either institution.
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4. Sector Regulators

Sector regulators will play a key role in competition and consumer protection enforcement through institutional
linkages and coordination with the relevant authority. The sector regulators and the ZCC shall enter into memo-
randa of understanding to ensure coordinated implementation and enforcement of the legal framework. The fol-
lowing are some of the regulators need to coordinate with the competition authority: (i) Energy Regulation Board;
(if) Communications Authority of Zambia; (i) Patents and Companies Registration Office; (iv) Zambia Development
Agency; (v) National Water Supply and Sanitation Council; (vi) Pharmaceutical Regulatory Authority; (vii) Zambia
Bureau of Standards; (viii) Zambia Weights and Measures Agency; (ix) Bank of Zambia; (x) Securities and Exchange
Commission; (xi) Pensions and Insurance Authority; (xii) Zambia Revenue Authority; (xiii) Zambia Wildlife Authority.

5. Law Enforcement Agencies

The various law enforcement agencies shall coordinate and cooperate with the ZCC in the implementation and
enforcement of the competition and consumer legislation.

6. Legal and Regulatory Framework

A comprehensive and complementary legal framework facilitates easy enforcement of competition and consumer
provisions of the law. However, the Zambian legal framework is comprehensive but fragmented on consumer
provisions making implementation and enforcement difficult. To ease the operations of the relevant implementing
agency the following legislations play an important role: (i) Telecommunications Act which provides regulation of
Information Communication Technology sector; (i) Public Health Act provides for public health and safety; and (iii)
Food and Drugs Act which provides for standards for food and drugs.

7. Resource Mobilization and Financing

The principal responsibility of the central government in the implementation of the policy will be to mobilize both
internal and external sources of finances and provide the relevant agency with necessary financial resources to
ensure that the competition and consumer authority successfully implements the proposed government strategies
and activities. A direct appropriation from Parliament would be an ideal process.

8. Monitoring and Evaluation

The Ministry responsible for commerce, trade and industry shall provide political support and facilitate the moni-
toring of the implementation process and be responsible for evaluating policy benchmarks herein. The Ministry
shall conduct periodic monitoring exercises to assess adherence to the provisions of the Policy and to determine
whether intervention activities are contributing towards the policy vision and its outlined objectives.

In monitoring the implementation of the Policy the ZCC or successor institution shall take the lead implementation
agent role.

Source: National Competition & Consumer Policy of the Republic of Zambia, May 2009.

2. SCOPE OF COMPETITION
POLICY AND LAW

In line with international best practice, and as sug-
gested in the UNCTAD Model Law on Competi-
tion'?, Zambia’s new Competition and Consumer
Protection Act, 2010 (No.24 of 2010) (CCPA) is a
general law of general application. It therefore
places upon the Commission a great responsibil-
ity of promoting competition and protecting con-
sumer welfare in the whole economy of Zambia
through the effective enforcement of the Act.

In 2010, the Competition and Fair Trading Act,
1994 was repealed and replaced by the Competi-
tion and Consumer Protection Act, 2010 (No.24
of 2010). The following in Box 7 is the text of a
communiqué that the Commission released to the
business community and consumers on that de-
velopment:
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Box 7:Commission Communiqué on the Repeal of the Competition and Fair Trading Act, 1994

and the Coming into Force of the Competition and Consumer Protection Act, 2010

The Competition and Consumer Protection Commission (CCPC) formerly called Zambia Competition
Commission (ZCC) has finally come into effect following signing of the Commencement Order by the
Minister of Commerce, Trade and Industry on 4" October 2010. The Order has repealed the Competition
and Fair Trading Act, CAP 417 of the laws of Zambia enacted in 1994, aimed at promoting competition and
consumer welfare in the economy. The newly enacted Competition and Consumer Protection Act No. 24 of
2010, is poised to improve enforcement of competition law and consumer protection in Zambia.

The Competition and Consumer Protection Act No. 24 of 2010 seeks to safeguard and promote competition
and protect consumers against unfair trade practices in Zambia. The CCPC that replaces ZCC will also advise
the government on laws affecting competition and consumer protection and provision of information for
the guidance of consumers regarding their rights and obligations.

The new law, unlike the repealed Competition and Fair Trading Act, comprehensively defines various
competition and consumer protection terms that were previously not defined, thereby making enforcement
difficult. The Act also provides for fines not exceeding 10 per cent of the annual turnover of guilty businesses
for violating both competition and consumer provisions of the Act. It not only gives administrative powers to
the Commission to be able to impose fines but also a broader scope of enforcement provisions. The Act also
provides for the establishment of the Competition and Consumer Protection Tribunal which is a milestone in
an effort to ensuring that appeal cases are dealt with expeditiously within the confines of the law.

The law among other things clearly prohibits:
1. Display of disclaimers in trading places such as ‘No Return, No Refund'.
False or misleading representation such as claiming that goods sold are new when they are not.
Supply of defective goods, e.g., pressing iron that does not get hot.
Sale of goods which are not properly labelled, i.e., without product name and ingredients.

Charging a consumer more than the price indicated or displayed on a product or service.

A

Sale of goods that do not conform to the mandatory safety standard set by the Zambia Bureau
of Standards or other relevant bodies.

Source: Commission Communiqué on the Repeal of the Competition and Fair Trading Act, 1994 and the Coming into Force of the
Competition and Consumer Protection Act, 2010.

Zambia's competition law is enshrined in the Com-  The import of the above preamble to the new Act

petition and Consumer Protection Act, 2010, which
captures the gist of the country’s competition pol-
icy. The Act's date of Assent by the President of
Zambia was 14 August 2010. The preamble to the
Act gives its broad objectives as follows:

‘An Act to continue the existence of the Zam-
bia Competition Commission and to re-name
it as the Competition and Consumer Protection
Commission; safeguard and promote compe-
tition; protect consumers against unfair trade
practices; provide for the establishment of the
Competition and Consumer Protection Tribunal;
repeal and replace the Competition and Fair
Trading Act, 1994; and provide for matters con-
nection with, or incidental to, the foregoing”.

is that it clearly provides for the continuation of
the activities of ZCC under the re-named Com-
petition and Consumer Protection Commission
(CCPQ). This is important since it removes the le-
gal uncertainty and juridical problems over cases
initiated by ZCC under the old law, as well as over
all other operations and decisions of ZCC. Most of
the other objectives of the Act remain more or less
similar to those of the old Act.

As stated in the Commission’s communiqué to the
business community and consumers on the com-
ing into force of the Act, the new law comprehen-
sively defines various competition and consumer
protection terms that were previously not defined.
This facilitates the proper interpretation of the law,
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and minimizes time and resource consuming disa-
greements on its application. As stated in UNCTAD
Model Law on Competition, definitions make the
reading of the law easier, and prevent confusion or
ambiguity. For that purpose, they stipulate those
elements that are essential for the application of
term which in ordinary usage may have uncertain
or multiple meanings.

As opposed to the old Act, which only had one
definitional section (section 2 of the Act), the new
Act has a main preliminary catalogue of defini-
tions, which lists terms used in the legislation, as
well as a number of other definitions of terms ap-
plied only in the section of the legislation where
they are actually used. For example, the definition

definitional section 2 of the Act, but in section
21 (Part IV on Mergers), and the definition of the
term ‘unfair trading practice’ is found in section 45
(Part VII on Consumer Protection). This is in order
since it removes confusion and uncertainty over
the general application of the terms in other parts
of the Act.

In the old Act, only 19 terms were defined in the
interpretation section 2 of that Act, while 47 terms
are defined in the new Act. All the definitions of
the new terms facilitate the proper interpretation
of the law, and thus its effective enforcement. For
example, some of the pertinent terms defined in
terms of section 2(1) of the Act include the follow-
ing in Box &:

of the term ‘merger’ is not found in the general

Box 8: Important New Definitions in the Competition and Consumer Protection Act, 2010

"acquired” means acquired by takeover, purchase of shares or assets, or any other means through which an
enterprise obtains, secures or gains a legal interest in another independent enterprise;

“agreement” means any form of agreement, whether or not legally enforceable, between enterprises which is
implemented or intended to be implemented in Zambia and includes an oral agreement or a decision by a trade
association or an association of enterprises;

"assets” in relation to an enterprise, includes physical assets, businesses, shares and other financial securities, brands
and intangible assets including goodwill, intellectual property rights and knowhow;

“bid-rigging” means a horizontal agreement between enterprises where: (a) one or more parties to the agreement
agrees not to submit a bid in response to a call for bids; or (b) the parties to the agreement agree upon the prices,
terms or conditions of a bid to be submitted in response to a call for bids;

‘concerted practice” means a practice which involves some form of communication or coordination between
competitors falling short of an actual agreement but which replaces their independent action and restricts or lessen
competition between them;

‘confidential information” means trade, business, commercial or industrial information that belongs to an enter-
prise, has a particular economic value and is not generally available to, or known by, others;

‘consumer” means: (a) for the purposes of Part I (restrictive business and anticompetitive trade practices),
any person who purchases or offers to purchase goods or services supplied by an enterprise in the course of
business, and includes a business person who uses the product or service supplied as an input to its own business,
a wholesaler, a retailer and a final consumer; and (b) for the purposes of the other Parts of this Act, other than Part
I, any person who purchases or offers to purchase goods or services otherwise than for the purpose of re-sale,
but does not include a person who purchases goods or services for the purpose of using the goods or services in
the production and manufacture of any other goods for sale, or the provision of another service for remuneration;

‘dominant position” means a situation where an enterprise or a group of enterprises possesses such economic
strength in a market as to make it possible for it to operate in that market, and to adjust prices or output, without
effective constraint from competitors or potential competitors;

"enterprise” means a firm, partnership, joint-venture, corporation, company, association and other juridical persons,
which engage in commercial activities, and includes their branches, subsidiaries, affiliates or other entities, directly
or indirectly controlled by them;

‘goods or products” includes services, buildings and other structures;




ZAMBIA 109

“horizontal agreement” means an agreement between enterprises each of which operates, for the purpose of the
agreement, at the same level of the market and would normally be actual or potential competitors in that market;

“market” in relation to any goods or services, includes a market for those goods or services and other goods or
services that are substitutable for, or otherwise competitive with, the goods or services;

“merger” has the meaning assigned to it in section twenty-four;

“negative clearance” means the certification by the Commission that an otherwise anticompetitive conduct can be
allowed under conditions specified by the Commission;

“per se” in relation to a prohibited practice, means a practice which is prohibited in all circumstances so that it is not
necessary for the Commission to demonstrate that it has anticompetitive effects;

“professional association” means the controlling body established by, or registered under, any law, or recognized by
the Commission as fulfilling similar functions on behalf of its members, in respect of a profession;

“regulator” means a regulatory body or agency, or a government department that exercises functions of pruden-
tial, technical or economic regulation on the basis of statutory powers;

“statutory monopoly” means a commercial undertaking or an activity conducted by an entity, whether or not
owned wholly or partly by the State, on the basis of statutory provisions that preclude other entities from conduct-
ing the same activity;

“undertaking” means a commitment, promise or other future conduct that a person or enterprise provides to the
Commission in order to address any concern raised by the Commission; and

“vertical agreement” means an agreement between enterprises each of which operates, for the purposes of the
agreement, at a different level of the production or distribution chain and relates to the conditions under which the

parties may purchase, sell or resell certain goods or services.

Source: Competition and Consumer Protection Act, 2010.

The expanded list of comprehensively defined
competition terms will go a long way in resolv-
ing some of the implementation problems ex-
perienced by the ZCC that were enunciated by
the former Commission’s competition practition-
ers, particularly problems that were encountered
in the interpretation of terms such as ‘concerted
practice’ and ‘'vertical agreements’, and the treat-
ment of practices associated with those terms.

The term ‘confidential information’ has now also
been defined in the Act. This is particularly impor-
tant in the exchange of information cooperation
with other competition authorities. Zambia coop-
erates with all competition authorities in the SADC
and COMESA regions in exchange of information
on the implementation of competition policy and
law, and that cooperation had been hampered,
and continues to be hampered, by the lack of le-
gal guidance on what constitutes confidential in-
formation.t?

The definition of the term ‘consumer’ in the new
Act is comprehensive enough. On one hand it in-
cludes intermediary users of raw materials, for the
purposes of restrictive business and anticompeti-

tive trade practices, and thus protects small and
medium-sized undertakings from the abuses of
larger enterprises. On the other hand it is limited
to final consumers of goods and services in situ-
ations other hand for the purposes of restrictive
business and anticompetitive trade practices. It is
however noted that some stakeholders in Zam-
bia are still of the opinion that the definition is still
limited.**

It is however noted that while the definition of the
term ‘undertaking’ has been defined in the Act,
correctly in the meaning contemplated in the Act,
as a commitment or promise provided to the Com-
mission by a person or enterprise to address any
competition concern raised by the Commission,
the same term is defined differently as meaning
a commercial enterprise in some other competi-
tion laws in the region, such as those of Namibia,
Zimbabwe, and COMESA'*. This might therefore
confuse the use of the term in the Commission’s
cooperation arrangements with other competition
authorities in the region. It is however not being
suggested that the definition of undertaking in the
Act should be changed in line with some competi-
tion legislations in the region. Zambia has enforced
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competition law over 15 years, and the definitions
of terms in the new Act, including that of ‘under-
taking’, must have been tested over time, either in
Zambia itself or in other jurisdictions with longer
experiences, as to stand up to challenges in law
courts. On the other hand, the other jurisdictions
in the region which are defining the term different-
ly from Zambia have relatively shorter competition
law enforcement experiences. It is also noted that
regarding commercial entities as ‘enterprises’ as is
done in the Zambian Act is in conformity with the
UNCTAD Model Law!?.

There could however be confusion in Zambia over
the definition of the term ‘undertaking’ in the Act
since the same word is used differently in another
defined term in the same section 2 of the Act. The
term ‘statutory monopoly’ is defined in the Act as
to mean “a commercial undertaking or an activity
conducted by an entity ... The word ‘undertaking’
in that definition is clearly meant to refer to an en-
terprise, and not to mean “a commitment, promise
or other future conduct that a person or enterprise
provides to the Commission in order to address
any concern raised by the Commission”.

It is recommended that the apparent
confusion over the use of the word
‘undertaking’ in the definition of the
term ‘statutory monopoly’ be removed.

The new Act in terms of section 4(1) re-names
the Zambia Competition Commission (ZCC) to
the Competition and Consumer Protection Com-
mission (CCPC), with the Commission retaining
its corporate status as in the old Act of being “a
body corporate with perpetual succession and a
common seal, capable of suing and being sued in
its corporate name and with power, subject to the
provisions of this Act, to do all such acts and things
as a body corporate may, by law, do or perform”.
The statutory functions of the Commission in the
new Act have however been re-arranged, and dif-
fer somewhat in their form and execution from the
old Act. In terms of section 5 of the Act, the func-
tions of the Commission are to:

“(a) review the operation of markets in Zambia

and the conditions of competition in those
markets;

(b) review the trading practices pursued by
enterprises doing business in Zambia;

(c) investigate and assess restrictive agreements,
abuse of dominant positions and mergers;

(d) investigate unfair trading practices and unfair
contract terms and impose such sanctions as
may be necessary;

(e) undertake and publish general studies on
the effectiveness of competition in individual
sectors of the economy in Zambia and on
matters of concern to consumers;

(f) act as a primary advocate for competition
and effective consumer protection in Zambia;

(@) advise government on laws affecting
competition and consumer protection;

(h) provide information for the guidance of
consumers regarding their rights under this
Act;

(i) liaise and exchange information, knowledge
and expertise with competition and consumer
protection authorities in other countries;

(j) advise the Minister on agreements relevant to
competition and consumer protection and on
any other matter relating to competition and
consumer protection;

(k) cooperate with and assist any association or
body of persons to develop and promote
the observance of standards of conduct for
the purpose of ensuring compliance with the
provisions of this Act; and

() do all such acts and things as are necessary,
incidental or conducive to the better carrying
out of its functions under this Act”

The Commission’s basic functions of investigat-
ing restrictive business practices, and examining
mergers, and of carrying out competition advo-
cacy work, remain in the new Act. It is noted that
section 55 under Part VII of the Act on investiga-
tions and determination by Commission gives the
Commission powers of undertaking investigations
at its own initiative or on a complaint made by any
person. Anyone can therefore refer a case to the
Commission for investigation, and the Commis-
sion can also proactively investigate a competition
and consumer protection concern.

The new Act also provides for a number of other
functions of the Commission that were not pro-
vided for in the old Act, and which facilitates its
better enforcement. For example, for the better
enforcement of the Act's consumer protection
provisions, the new Act gives the Commission
the added functions of investigating unfair trad-




ZAMBIA

111

ing practices, and unfair contract terms, as well as
extends the Commission’s undertaking of studies
to matters of concern to consumers. While these
functions were implied in the old, and the ZCC had
always performed them, the functions now have
legal legitimacy under the new Act. The added
function of acting as the primary advocate for
competition and effective consumer protection in
Zambia strengthens the Commission’s jurisdiction
on competition and consumer protection matters
over other sector regulators and consumer asso-
ciations. The function of advising government on
laws affecting competition and consumer protec-
tion, and on agreements relevant to competition
and consumer protection should go a long way
in making the government take cognizance of the
decisions and recommendations of the Commis-
sion, which was one of the problems and con-
straints that the Commission faced in the imple-
mentation of the country’s competition policy and
law under the old Act that had been identified by
the ZCC's competition practitioners.

The added function of liaising and exchanging in-
formation, knowledge and expertise with compe-
tition and consumer protection authorities in oth-
er countries gives the Commission the necessary
mandate and legal powers of entering into coop-
eration agreements and arrangements with other
competition authorities on a bilateral, regional or
multilateral level.

The concept of public interest has been introduced
in the new Act, particularly in the examination and
determination of mergers. The public interest is-
sues are clearly outlined in the Act, and include
the promotion of exports and employment, and
the protection of micro and small business enter-
prises. This recognizes the fact that competition
policy in developing countries should be imple-
mented in coherence with the country's other
socio-economic policies for effective economic
development.

On the whole, the new Competition and Consum-
er Protection Act, 2010 of Zambia is very compre-
hensive, the fact that was recognized by virtually
all the stakeholders that were interviewed during
the fact-finding visit to Zambia during the period
16 — 23 October 2011'%, with high expectations
that the implementation of competition policy and
law in the country will be much improved than be-
fore. The general observation was however that

the Act focuses more on consumer protection
than on purely competition issues.

2.2 Application and Exemptions

The UNCTAD Model Law on Competition, in giv-
ing guidance for best practices in competition law
design, suggests that the law should have gen-
eral applicability, i.e., that it should apply to all in-
dustries, agreements and entities engaged in the
commercial exchange of goods and services. The
rationale being that enterprises engaged in the
same or similar business activities should be sub-
ject to the same set of legal rules and standards to
ensure fairness, equality and non-discriminatory
treatment under competition law.

However, reality, and practice, dictates that some
exemptions and exclusions should be granted in
competition law for social, economic, and political
reasons. Care should however be taken in grant-
ing blanket exemptions and exclusions that certain
economic sectors are not completely exempted,
thus giving them legal licences to engage in anti-
competitive practices.

The Competition and Consumer Protection Act,
2010 of Zambia expressly provides under section
3(1) that the Act “... applies to all economic activity
within, or having an effect within, Zambia”. These
important provisions were not specifically pro-
vided for, but implied, in the old Competition and
Fair Trading Act, 1994, which only provided for the
exemptions and exclusions from the application of
the Act. The provisions are important and crucial,
particularly in merger control, since they empower
the Commission to examine the competitive ef-
fects in Zambia of transactions concluded and
entered into elsewhere. The Act in terms of sec-
tion 3(2) also “binds the State insofar as the State
or an enterprise owned, wholly or in part, by the
State engages in trade or business for the produc-
tion, supply, or distribution of goods or the provi-
sion of any service within a market that is open to
participation by other enterprises”. Thus, there are
no ‘sacred cows’ and the Commission can enforce
competition law on State enterprises, or parastatal
organizations, that engage in commercial activities
in competition with private companies.

Even though it is not expressly stated in the Act,
it is implied that the Act does not apply to the
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sovereign acts of the State. This is a general non-
application of competition law worldwide, which is
recognized in the UNCTAD Model Law on Com-
petition.

The explicit exemptions from the application of the
Act are provided for under section 3(3), and in-
clude intellectual property rights (IPRs), collective
bargaining activities, non-commercial activities of
a socio-economic nature, and certain aspects of
statutory monopolies. The relevant provisions of
section 3(3) provide as follows:
"This Act shall not apply to —

(@) an agreement or conduct insofar as it relates to
intellectual property rights including the protection,
licensing or assignment of rights under, or existing
by virtue of a law relating to copyright, design
rights, patents or trademarks;

(b) activities of employers or an agreement to which
employers are party, insofar as it relates to the
remuneration, terms or conditions of employment
of the employees;

(c) activities of trade unions and other associations
directed at advancing the terms and conditions of
employment of their members;

(d) concerted conduct designed to achieve a non-
commercial socio-economic objective or similar
purpose; and

(e) the business of any enterprise exercising a statutory
monopoly which precludes the entry of another
enterprise into the relevant market in Zambia:

Provided that —

() the enterprise does not enter into an
agreement that has the purpose of restricting
competition;

(i) the conduct of the enterprise does not, in

itself or in conjunction with another enterprise,
amount to an abuse of a dominant position; or

(i) the enterprise, if it wishes to enter into a
merger transaction, is in compliance with the
provisions of this Act relating to mergers”

It is noted that the exemption in the old Act on ac-
tivities approved or required under an agreement
to which the government is a party, which had
placed the privatization process outside the juris-
diction of the Commission, has been removed in
the new Act. The Commission can now therefore
play its important role in the privatization of State
enterprises of ensuring that public monopolies
are not simply turned into private ones, which are

more difficult to monitor and control. The Com-
mission’s involvement in the privatization process
was formalized in 2010 when Cabinet determined
that it be included in the Committee that oversaw
the privatization of the telecommunications com-
pany.128

The other removed exemption is that in respect
of activities of professional associations which
are designed to develop or enforce professional
standards reasonably necessary for the protection
of the public. This block exemption of the activi-
ties of professional associations has been replaced
by provisions of section 22 of the new Act, which
provide that professional associations whose rules
contain a restriction that has the effect of lessening
competition in a market may apply to the Com-
mission for a specific exemption of the prohibited
restrictive practice. The activities of professional
associations can therefore now be considered for
exemption on a case by case basis.

The non-application of the Act to “the business
of any enterprise exercising a statutory monopoly
which precludes the entry of another enterprise
into the relevant market in Zambia” is in line with
the general non-application of competition law to
sovereign acts of the State. The provision in the
Act as rider to that exemption is very important
since it makes it clear that while the Commission
cannot challenge the existence of statutory mo-
nopolies, it can still take the necessary corrective
measures if the monopolies engage in anticom-
petitive practices that affect the competitiveness
of other companies with commercial businesses in
other sectors, or that adversely affect consumers..

Section 3(4) of the Act also provides another im-
portant proviso to the exemption of intellectual
property rights in that an agreement or conduct
relating to IPRs can be subjected to the application
of the provisions of the Act if such agreement or
conduct involves a practice that is per se prohib-
ited under the Act, “or disproportionately restricts
or prevents competition”. Therefore, the Act is not
so much concerned over the holding of intellec-
tual property rights, but the abuse of those rights.

The Act also provides for other exemptions, ex-
ceptions and exclusions from its application in the
form of authorizations. Section 18 provides that
enterprises may apply to the Commission for ex-
emption from prohibition of horizontal and vertical
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agreements, except those agreements that are per
se prohibited. Such applications are considered on
a case by case basis using the rule-of-reason ap-
proach. In that regard, the relevant provisions of
section 19 of the Act provide that the Commission
may, or may not, grant the exemption applied for,
and also that an exemption should be granted if
the agreement is likely to foster efficiencies in the
production or distribution of goods and services,
as well as to result in “obtaining a benefit for the
public which outweighs or would outweigh the
lessening in competition that would result, or is
likely to result, from the agreement”.

It is noteworthy that the exemptions under the
new Act are not automatic, as it was the case un-
der the old Act. Undertakings seeking to be ex-
empted from any business practice prohibited un-
der the Act need to apply to the Commission for
the necessary authorization.

The de minimus129 doctrine is also enshrined in
the Act to ensure that only those anticompetitive
practices that lead to substantial reduction or less-
ening of competition are prohibited. For example,
the prohibition of anticompetitive practice, agree-
ment or decision under section 8 of the Act only
applies to such practices, agreements or decisions
that prevents, restricts or distorts competition “to
an appreciable extent in Zambia”. In the case of
mergers and acquisitions, only those transactions
that are reviewable, that is, that fall within the
merger notification threshold prescribed in terms
of section 26 of the Act, are subject to merger ex-
amination provisions.

The effect of the de minimis rule in the Act is to
exclude most practices of small and medium-sized
enterprises, whose activities generally do not lead
to an appreciable reduction in competition, except
those that are per se prohibited, from the appli-
cation of the Act. This is in line with one of the
underlying objectives of competition policy and
law in Zambia, of promoting the competitiveness
of micro and small business enterprises in Zambia.

2.3 Substantive Analysis: Core Issues
Covered by the Act

The core substantive issues covered by the Act are
in Part I (restrictive business and anticompetitive
trade practices, including their authorization), Part

IV (mergers), Part V (market inquiries), and Part VII
(consumer protection).

(a) Part IlI: Restrictive Business and
Anticompetitive Trade Practices

This Part Il of the Act deals with anticompetitive
agreements (of both horizontal and vertical na-
ture), and abuse of dominant position (or monop-
olization), as well as with authorizations of restric-
tive business practices.

Section 7 in the old Act is now section 8 of the
new Act and provides that “any category of agree-
ment, decision or concerted practice which has as
its object or effect, the prevention, restriction or
distortion of competition to an appreciable ex-
tent in Zambia is anticompetitive and prohibited”.
The new Act however spells out in more detail the
types and treatment of the anticompetitive prac-
tices. This makes enforcement of the law easier.

Section 9(1) of the Act prohibits per se certain hor-
izontal agreements*° that involve the hard-core
cartel activities of price-fixing, market-sharing, and
bid-rigging, as well as production limitation agree-
ments, and boycotts and joint refusals to deal. The
relevant provisions state that:

‘A horizontal agreement between enterprises s
prohibited per se, and void, if the agreement —

(a) fixes, directly or indirectly, a purchase or selling
price or any other trading conditions;

(b) divides markets by allocating customers, suppliers
or territories specific types of goods or services;

(o) involves bid rigging, unless the person requesting
the bid is informed of the terms of the agreement
prior to the making of the bid;

(d) sets production quotas; or

(e) provides for collective refusal to deal in, or supply,
goods or services”

Stiff penalties for entering into per se prohibited
horizontal agreements are provided for in line with
the seriousness of the offence. Fines of up to 10
per cent of annual turnover can be imposed on
enterprises. For natural persons, fines and/or im-
prisonment for periods up to five years may also
be imposed. Cartels are considered by many to
be the worst competition offence because of their
harm to competition, and to the economy as a
whole without any redeeming economic features.
Their harsh treatment in the Act is therefore prop-
er since it discourages such practices and conduct.
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The Act however recognizes that some other hori-
zontal agreements could be competitively ben-
eficial by fostering efficiencies, promoting inter-
national trade, or could be in the public interest,
and should therefore not be prohibited per se but
should be considered using the rule-of-reason ap-
proach. Section 18 of the Act therefore provides
that applications for exemption of such agree-
ments could be made to the Commission. In terms
of section 19(2) exemptions can be granted if the
agreement contributes to, or is likely to contribute
to, or result in:
“(a) maintaining or promoting exports from Zambia;

(b) promoting or maintaining the efficient production,
distribution or provision of goods and services;

(c) promoting technical or economic progress in the
production, distribution or provision of goods and
services,

(d) maintaining lower prices, higher quality or greater
choice of goods and services for consumers;

(e) promoting the competitiveness of micro and small
business enterprises in Zambia; or

(f) obtaining a benefit for the public which outweighs
or would outweigh the lessening in competition
that would result, or is likely to result, from the
agreement.”

Professional associations whose rules contain a re-
striction that has the effect of lessening competi-
tion in a market may also apply in terms of section
22(1) of the Act for an exemption of the restriction
as long as it does not constitute a per se prohibited
horizontal or vertical agreement.

The provisions on vertical agreements** are under
section 10 of the Act, which simply state that “a
vertical agreement between enterprises is prohib-
ited per se, and void, to the extent that it involves
re-sale price maintenance”. The above means that
with the exception of re-sale price maintenance,
all the other vertical agreements are considered
using the rule-of-reason approach under the Act.
This is in recognition of the fact that most such
agreements give rise to many efficiency gains,
such as removal of pricing distortions, optimized
investment levels, and avoidance of transaction
costs. Re-sale price maintenance has been per se
prohibited under the Act because that practice is
prevalent in Zambia and has serious adverse ef-
fects, not only on competition but also on con-
sumer welfare. Section 10(2) however provides
that a “supplier or producer may recommend a

minimum re-sale price to the re-seller of a good
or a service if: (a) the supplier or producer makes
it clear to the re-seller that the recommendation is
not binding; and (b) the product has a price stated
on it and the words ‘recommended price’ appear
next to the stated price”. This clarifies that non-
binding resale price recommendations do not
constitute cases of prohibited resale price main-
tenance.

The treatment of re-sale price maintenance under
competition law differs from jurisdiction to jurisdic-
tion. In some jurisdictions, particularly in develop-
ing countries whose economic activities are domi-
nated by few players, re-sale price maintenance is
per se prohibited because of its serious effects. In
other jurisdictions, the practice is increasingly be-
ing considered using the rule-of-reason approach
because it may generate some efficiencies in prod-
uct distribution. In its treatment of re-sale price
maintenance, therefore, the Zambian competition
legislation takes into account both considerations.
While it prohibits per se the practice, it also pro-
vides that resale prices can be recommended. The
circumstances of allowing re-sale price recom-
mendations under the Act are very clear and do
not contradict the general prohibition.

The Act does not give examples of other vertical
agreements than re-sale price maintenance. This
may be because section 10 of the Act only deals
with vertical agreements that are per se prohibited.
Most vertical agreements are considered using the
rule-of-reason approach. They are also numerous,
and include agreements and arrangements on ex-
clusive distribution and dealing, tie-in sales, quan-
tity forcing, and franchises, which are all common
in Zambia. While the list of vertical restraints can-
not be exhaustive, it would assist the Commission
in its enforcement, and the business community
in complying with competition law, if the common
vertical restraints in Zambia are listed for guidance
purposes.

It is recommended that the Commission
through a Statutory Instrument lists the
common types of vertical agreements and
arrangements that restrain competition in
Zambia for the information of the business
community, and for the guidance of its
competition practitioners.
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Section 14 of the Act provides for notification of
horizontal and vertical agreements, and for the
share of supply threshold for authorization of such
agreements that are not per se prohibited. In that
regard, section 14(1) provides that:

"Where the parties to —

(@) a horizontal agreement, together supply
or acquire thirty percent or more of goods
or services of any description in a relevant
market in Zambia; or

(b) a vertical agreement, individually supply or
acquire, at either one of the two levels of
the market that are linked by the agreement,
fifteen percent or more of goods or services
of any description in a relevant market in
Zambia;

the parties shall apply to the Commission for au-
thorization of the agreement in the prescribed
manner and form”

The importance of the above provisions, which
are innovative in competition legislation in South-
ern Africa, is that it places upon parties to agree-
ments that are potentially harmful to competi-
tion the onus of notifying the agreements to the
Commission for examination of their competitive
effects, given the fact that the Commission on its
own cannot possibly identify such agreements for
pre-emptive control. The Act therefore makes it
mandatory for enterprises entering into agree-
ments that meet the set thresholds to notify the
Commission for the assessment of the competitive
effects of the agreements using the rule-of-reason
approach. The enterprises are thus given a chance
to justify the agreements on the market.

However, in noting that section 14 provides that
the respective threshold for horizontal agreements
is 30 per cent or more of goods or services in a
relevant market, and that for vertical agreements
is 15 per cent, the Commission is of the view that
the opposite should be the case because horizon-
tal agreements are potentially more harmful to
competition than vertical agreements. The Com-
mission’s view is supported.

It is recommended that section 14 of the
Act be amended to provide that the share
of supply threshold for authorization of
horizontal agreements be 15 per cent or
more, and that for vertical agreements be
30 per cent or more, not vice versa.

Abuse of dominant position is prohibited under sec-
tion 16(1) of the Act. The relevant provisions state
that “an enterprises shall refrain from any act or con-
duct if through abuse or acquisition of a dominant
position of market power, the act or conduct lim-
its access to markets or otherwise unduly restrains
competition, or has or is likely to have adverse effect
on trade or the economy in general”. The threshold
for establishing the existence of dominant position
has been lowered from the old Act's 50 per cent of
production or distribution of goods or services in
Zambia, or any substantial part of the country, to
30 per cent in the new Act. The current provisions in
terms of section 15 of the Act state that “a dominant
position exists in relation to the supply of goods or
services in Zambia if: (a) thirty percent or more of
those goods or services are supplied or acquired by
one enterprise; or (b) sixty percent or more of those
goods or services are supplied or acquired by not
more than three enterprises”.

It is noted that the new dominance threshold of 30
per cent is rather low, and goes against the prac-
tice of higher thresholds that has been established
in the region.**? It is also arguable whether a rebut-
table presumption of dominance would be more
appropriate than a strict threshold. A few com-
petition legislations in the region do not provide
for a strict dominance threshold'®, but experience
has shown that this gives the competition author-
ity too much subjective discretion in determin-
ing dominance, which can be challenged in law
courts. A mixture of a rebuttable presumption of
dominance and a strict threshold, as in South Af-
rica, seems appropriate.

The lowering of the dominance threshold from 50
per cent to 30 per cent market share under the
Act has however created marked differences with
other Acts of Parliament that regulate the same
enterprises that are regulated by the Act. For ex-
ample, the dominance threshold that is prescribed
under the Information and Communication Tech-
nologies Act, 2009 (No.15 of 2009) is still 50 per
cent of market share.***

It is recommended that the dominance
thresholds in all the Acts of Parliament
that regulate enterprises in Zambia be

harmonized.

The prohibited abusive practices of dominant firms
in Zambia, as in most other countries, are both of
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an exclusionary and exploitation nature.*> Section
16(2) of the Act provides that ‘abuse of a domi-
nant position” includes: “(a) imposing, directly or
indirectly, unfair purchase or selling prices or other
unfair trading conditions; (b) limiting or restricting
production, market outlets or market access, in-
vestment, technical development or technological
progress in a manner that affects competition; (c)
applying dissimilar conditions to equivalent trans-
action with other trading parties; (d) making the
conclusion of contracts subject to acceptance by
other parties of supplementary conditions which
by their nature or according to commercial usage
have no connection with the subject matter of the
contracts; (e) denying any person access to an es-
sential facility; (f) charging an excessive price to
the detriment of consumers; or (g) selling goods
below their marginal or variable cost”.

As stated in the Act, the list of abusive practices of
enterprises in dominant positions is not exhaus-
tive. For example, it does not include a common
exclusionary practice in the Southern African re-
gion of "buying-up a scarce supply of intermediate
goods or resources required by a competitor "¢,

It is noted that the list of abusive practices in Zam-
bia's new Act is somewhat different from the one in
the old Act, indicating that the current list is based
on the practical implementation of the old Act by
the Commission and the changed economic con-
ditions in the country.

Section 17 of the Act provides for the determina-
tion of relevant product markets within which the
share of supply or acquisition thresholds are to be
met for the authorization of restrictive agreements
(section 14(1)), and for establishing existence of
dominant positions (section 15). In that regard, it
is provided that “"the Minister may, on the advice
of the Commission, prescribe the procedure for
determining the relevant product market within
which the share of supply or acquisition thresh-
olds are to be met under subsection (1) of sections
fourteen and fifteen’".

The determination of relevant markets is critical
in competition analysis. Market definition is usu-
ally the first, and often the most important, task
in competition analysis since all calculations, as-
sessments, and judgements about the competitive
implications of any given conduct depend on the
size and shape of the relevant market. A defini-

tion of the relevant market is imperative to estab-
lish the context for the exercise of market power,
and the competitive effect of a restrictive business
practice under investigation. Once the market has
been defined, the behaviour or conduct in ques-
tion can be examined with a reasonable degree
of accuracy to determine whether it has or would
have an anticompetitive effect.

The definition of the relevant market commonly
comprises a product and geographic dimen-
sion. The product market describes the good or
service that is bought and sold. From a buyer’s
perspective, the product market is determined
from his ability to switch from one product to an-
other closely substitutable product. The key ele-
ment in this market is substitutability of demand.
Demand-side substitution is considered to be the
most relevant factor in defining a relevant product
market since it refers to the ability of customers to
switch to rival products. The most commonly used
method of assessing demand-side substitution is
the hypothetical monopolist test. The hypotheti-
cal monopolist test asks whether, in response to a
small but significant and non-transitory increase in
price ("SSNIP") for the product, a sufficient num-
ber of customers would switch to other products
such that the product supplier would not impose
the price increase. If so, the product market must
be expanded to include one or more additional
substitutes. This process continues until a group
of products is identified for which a hypothetical
monopolist selling those products could profitably
raise the price significantly. Supply side considera-
tions are also assessed in the determination of rel-
evant markets, when switching costs are very low
so that producers of close products and services
exercise competitive pressure.

The determination of relevant product markets
is often highly contentious, and cause of litigious
disagreements between competition authorities
and enterprises involved in competition cases as
respondents. The prescription through a Statutory
Instrument under section 17 of the Act therefore
removes unnecessary disagreements on the mat-
ter. In that regard, the Regulations to the Act were
gazette on 19 August 2011 as the Competition
and Consumer Protection (General) Regulations,
2011 (Statutory Instrument No.97 of 2011). Regu-
lation 3 of the Regulations on the determination of
relevant product market provides as follows:
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(1) The Commission shall, in determining the relevant
market, identify —

(@) the peculiar appearance, use, price, range, quality
characteristics, uniqueness and any other feature
or characteristic of the product that sufficiently
distinguishes it from other products;

(b) whether targeted consumers consider the product
to be different in terms of among others, benefits,
taste or usage, to the extent that it affects purchase
decisions,

(c) whetherintheeventof a shortage, lack of availability,
a price increase on any other constraining factor,
another product could be used or substituted by
consumers for the same use;

(d) whether competitors have failed or are likely to fail
to supply a similar product;

(e) the geographical location within Zambia in which
the bulk of sales or supply of the product take
place,

(f) the historical consumer behaviour, if any, related to
the product; and

(g) the uniqueness of the production process of
the product and the ease with which a different
production process can be altered to produce the
product.

(2) Notwithstanding subregulation (1), the
Commission, in determining the relevant product
market, may use any relevant research findings of
third parties, conduct public inquiries, consider or
adopt international best practice determinations
of market definition, insofar as they are consistent
with the Act and these Regulations and are
practical to the Zambian situation, as it may
determine”.

The determination of the relevant product market
under the Regulations therefore covers the main
analytical areas of such determination. In normal
practice, the ‘relevant market’ refers to the gen-
eral conditions under which sellers and buyers
exchange goods, and implies the definition of the
boundaries that identify groups of sellers and of
buyers of goods within which competition is likely
to be restrained. It requires the delineation of the
product and geographical lines within which spe-
cific groups of goods, buyers and sellers interact
to establish price and output. It should include
all reasonably substitutable products or services,
and all nearby competitors, to which consum-
ers could turn to in the short term if the restraint
or abuse increased prices by an insignificant
amount.

(b) Part IV: Mergers

Provisions on mergers in the new Act are con-
tained in a whole Part with 13 sections (sections 24
to 37), as opposed to those in the old Act which
were only in one section (section 8). That shows
that merger control in Zambia has assumed great-
er importance and relevance to the national econ-
omy since the enactment of the old Act in 1994.

For developing countries like Zambia, mergers
play a very important role in economic develop-
ment. The reasons why firms merge are many and
diverse, and include the need to achieve econo-
mies of scale and scope, and other operational
efficiencies such as functional synergies, and re-
search and development, as well as the creation
of national champions. Most mergers pose little or
no serious threat to competition, and may actu-
ally be pro-competitive. Such benevolent mergers
have a number of economic advantages such as
resultant economies of scale, reduction in the cost
of production and sale, and gains of horizontal in-
tegration. There could also be more convenient
and reliable supply of input materials and reduc-
tion of overheads. The advantages could lead to
lower prices to the consumer.

Other mergers however seriously harm compe-
tition by increasing the probability of exercise of
market power®. In that regard, concerns about
vertical restraints and abuse of dominance come
to the fore. Mergers can also sometimes produce
market structures that are anticompetitive in the
sense of making it easier for a group of firms to
cartelize a market, or enabling the merged entity
to act more like a monopolist.

There is therefore need for competition authori-
ties to thoroughly examine mergers in order to
identify and prevent those transactions that are
harmful to competition. All the three main types of
mergers (i.e., horizontal mergers, vertical mergers,
and conglomerate mergers)*® can be harmful to
competition.***

In Zambia, the definition of ‘merger’ is provided
for in section 24(1) of the new Act (the old Act
did not define that term), which states that “... a
merger occurs where an enterprise, directly or in-
directly, acquires or establishes, direct or indirect,
control over the whole or part of the business of
another enterprise, or when two or more enter-
prises mutually agree to adopt arrangements for
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common ownership or control over the whole or
part of their respective businesses”. Section 24(2)
goes on further to provide that a merger may
be achieved in the following circumstances: “(a)
where an enterprise purchases shares or leases
assets in, or acquires an interest in, any shares
or assets belonging to another enterprise; (b)
where an enterprise amalgamates or combines
with another enterprise; or (c) where a joint ven-
ture occurs between two or more independent
enterprises.

The above definition of merger in the Zambian
competition legislation is comprehensive enough
to cover all possible combinations, including all
the three main types of mergers, as well as joint
ventures. It also covers ‘pure mergers’, where en-
terprises exchange securities to form one firm, and
acquisitions of one enterprise by another. It further
involves the acquisition of both assets and shares.
This is important since trading of shares on the
Zambia Stock Exchange would be covered by the
merger control provisions of the Act.

Unlike the old Act which only provided for pre-
merger notification of horizontal mergers, the new
Act provides that all reviewable mergers that meet
the merger notification threshold prescribed by
the Minister in terms of section 26(5) of the Act
must be notified to the Commission for authoriza-
tion, i.e., whether they are of a horizontal, vertical
or conglomerate nature.

The rationale for pre-merger notification is very
strong. Of the different types of merger notifica-
tion systems (i.e., the pre-merger notification sys-
tem, the post-merger notification system, and the
voluntary notification system), The pre-merger
notification system is the most preferred because
it avoids a number of difficulties that competition
authorities encounter when they challenge anti-
competitive mergers after they occur. Pre-merger
notification provides competition authorities with
the opportunity to stop the merger if it will result in
a substantial lessening of competition in a relevant
market since it is much easier to stop the merger
in advance rather than to try to ‘'unscramble the
eggs’ once the merger has been consummated.**
In a pre-merger notification situation, the competi-
tion authority is therefore not so much constrained
in terms of the most suitable remedies, and the
costs to the merging firms for the implementation
of the remedies are minimized.

The term ‘reviewable’ mergers is used in section
25(1) of the Act to mean those mergers that meet
the merger notification threshold prescribed by
the Minister. Therefore, not all mergers need to
be notified to the Commission for examination,
unlike under the old Act which required all merg-
ers to be notified to the Commission regardless of
size. This is in line with general practice, and for
practical reasons. Merger examination is one of
the most resource-intensive activities in the im-
plementation of competition policy and law. To
require all mergers to be notified to the compe-
tition authority for examination would therefore
place a heavy resource burden on the authority
that has to review the notifications. Most com-
petition authorities in developing countries, and
even some in the more developed countries, do
not have such resources. It would also add a sig-
nificant and unnecessary compliance burden on
the business community.

The Regulations to the Act'*' provide as follows
under regulation 8(1) with regards thresholds for
authorization of proposed mergers:

‘A merger transaction shall require authorization
by the Commission where the combined turnover
or assets, whichever is higher, in Zambia of the
merging parties, is at least fifty million fee units in
their latest full financial year, for which figures are
available”*#

It is noted that the above merger notification
threshold captures all mergers involving large
companies that meet the prescribed threshold
even if the target firm does not realize any sub-
stantial turnover in Zambia, or does not hold any
assets in Zambia. The threshold therefore does not
take into account the de minimus rule that target
firms with small turnovers/assets should not be
cause for competition concern. Merger notifica-
tion thresholds in some other countries in the re-
gion, such as in South Africa, are a combination
of the combined turnover/asset threshold of the
merging parties and a minimum turnover/asset
threshold for the target firm.

It is recommended that the merger
notification threshold in Zambia be
constituted of a combination of the
combined turnover/asset threshold in
Zambia and a minimum turnover/asset
threshold in Zambia for the target firm.
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Section 27(1) of the new Act however gives the
Commission powers to review mergers that fall
below the prescribed threshold if the Commis-
sion has reasonable grounds to believe that the
merger will raise serious competition and/or pub-
lic interest concerns, including that the merger: (i)
is likely to create a position of dominance in the
relevant market; (ii) may substantially prevent or
lessen competition; (iii) is concluded outside Zam-
bia and has consequences in Zambia that require
further consideration; and (iv) as its result, there
is likely to be competition and public interest fac-
tors which require to be considered. This is quite in
order since competition authorities should retain
the power to challenge non-notifiable mergers,
breaking them up after consummation if neces-
sary or preventing their consummation if it learns
about them other than through pre-merger notifi-
cation, if the mergers have serious anticompetitive
effects on the relevant markets.

While the conditions in section 27(1) of the new
Act giving the Commission powers to review merg-
ers that fall below the prescribed threshold that if
the merger "“is concluded outside Zambia and has
consequences in Zambia that require further con-
sideration” and that “as its result, there is likely to
be competition and public interest factors which
require to be considered” might seem vague, they
have relevance to developing countries like Zam-
bia. Zambia has been affected by transnational
mergers that had been concluded outside the
country’s borders, such as the Cadbury-Schweppes/
Coca-Cola merger and the Rothmans of Pall-Mall/
British American Tobacco merger, which it only man-
aged to minimize their adverse effects on local
competition by examining their competitive effects
and imposing the necessary conditions on author-
ising the Zambian subsidiaries of the merging par-
ties to implement the transactions.

The Act does not specifically provide for the charg-
ing of merger notification fees. Section 87 of the
Act however provides that “the Minister may, by
statutory instrument, on the recommendation of
the Commission, make regulations for the better
carrying out of the provisions of this Act’, and the
Minister in the Regulations to the Act that were
gazetted in August 2011 accordingly prescribed
merger notification fees as 0.1 per cent of the
merging parties’ combined annual turnover or as-
sets in Zambia, whichever is higher.

The rather controversial issue of the inclusion
of public interest criteria in competition regimes
also needs to be looked at from the point of
view of developing countries that have a multi-
plicity of developmental policies to implement.
In such a situation, competition policy should
not be implemented with blinkers, oblivious of
the country’s other socio-economic policies but
should support and complement those policies.
A competition authority should however not be
given wide discretionary powers of deciding what
should constitute public interest in the context of
considering competition cases. The public inter-
est factors to be considered should be provided
for and indicated in the legislation or regulations.
For example in South Africa, it is clearly provided
for that in investigating and analysing the likely
effects of a merger consideration is also made of
the likely impact that the transaction would likely
have on the following public interest grounds: (i)
a particular industrial sector or region; (ii) em-
ployment; (iii) the ability of small businesses, or
firms controlled or owned by historically disad-
vantaged persons, to become competitive; and
(iv) the ability of national industries to compete
in international markets. Also in the determina-
tion of mergers, public interest factors should not
override purely competition factors related to the
major substantive test of substantial prevention
or lessening of competition in the relevant mar-
ket.

The substantive test in assessing mergers in
terms of section 30(1) of the Act is “whether the
merger is likely to prevent or substantially lessen
competition in a market in Zambia”. In that as-
sessment, section 30(2) provides for a number of
factors that the Commission must take into ac-
count, as follows: “(a) the levels of concentration
of players in the relevant market; (b) the creation
or strengthening of barriers to market entry; (c)
the level of imports in the relevant market; (d)
the extent to which there is countervailing buyer
or supplier power in the relevant market; (e) the
availability of substitute products in the relevant
market; (f) the likelihood of the merger removing
from the market an existing effective and vigor-
ous competitor; (g) the dynamic characteristics of
the market including growth, innovation, pricing
and other inherent market characteristics; and
(h) the risk that a position of dominance may be
abused”.
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The above is a great improvement in the new Act
since the old Act did not give guidance to the
Commission on factors to be taken into account
in assessing mergers. The merger assessment
guiding factors not only make the examination
of mergers transparent, but also ensure that the
Commission’s examination of mergers stands the
rigours of legal scrutiny in law courts.

The taking into account of public interest fac-
tors in the assessment of mergers has also been
provided for in the Act. This is in line with prac-
tices in several developing countries. The old Act
did not provide for public interest assessment of
mergers, and only provided for the considera-
tion of economic efficiency in that assessment.
The Commission nevertheless considered pub-
lic interest issues in reviewing mergers because
of the need to ensure coherence of competition
policy with the government’s other policies of a
socio-economic nature. The new Act therefore
gives legitimacy to the consideration of such is-
sues in merger review. Public interest assessment
of mergers is provided for in terms of section 31
of the Act as follows:
“The Commission may, in considering a proposed
merger, take into account any factor which bears

upon the public interest in the proposed merger,
including -

(a) the extent to which the proposed merger is likely
to result in a benefit to the public which would
outweigh any detriment attributable to a substantial
lessening of competition;

(b) the extent to which the proposed merger would, or
is likely to, promote technical or economic progress
and the transfer to skills, or otherwise improve the
production or distribution of goods or the provision
of services in Zambia;

(c) the saving of a failing firm;

(d) the extent to which the proposed merger shall
maintain or promote exports from Zambia or
employment in Zambia;

(e) the extent to which the proposed merger may
enhance the competitiveness, or advance or
protect the interests of micro and small business
enterprises in Zambia;

(f) the extent to which the proposed merger may
affect the ability of national industries to compete
in international markets;

(g) socioeconomic factors as may be appropriate; and

(h) any other factor that bears upon the public interest”

While the taking into account of public interest
factors in the assessment of mergers is in line
with practices in several developing countries,
a competition authority should however not
be given wide discretionary powers of decid-
ing what should constitute public interest in the
context of considering competition cases since it
normally does not have the capability of doing
so. In the case of section 31 of the new Act in
Zambia, it is noted that (g) and (h), “socioeco-
nomic factors as may be appropriate” and “any
other factors that bears upon the public interest”
respectively, give the Commission such wide dis-
cretionary powers.

It is recommended that section 31 of the
Competition and Consumer Protection Act,
2010 be amended by the deletion

of (g) and (h) that give the Commission
wide discretionary powers of deciding
what constitutes public interest in the
consideration of mergers.

It is noteworthy that the ‘failing firm” argument in
favour of mergers has been included as one of the
public interest factors to be taken into account in
the assessment of mergers. The saving of a failing
firm factor is normally used as a strong competi-
tion promotion feature in the avoidance of market
exits that increase market concentration. It also
has direct public interest features, as recognized in
the Act, that relate to the need to retain employ-
ment, ensure the continued availability of goods
and services, and the continuation of taxation
benefits to the State.

The competitiveness of Zambian firms on the do-
mestic and international markets has also been
recognized as one of the public interest factors to
be taken into account in the assessment of merg-
ers, and this shows the realization of the interface
between the country’s trade policy and competi-
tion policy.

The Act introduces under section 32(1) the peri-
od allowed for merger assessment. It is provided
that “the Commission shall complete its assess-
ment of a proposed merger and issue its deter-
mination within a period of ninety days from the
date of the application for authorization of the
proposed merger ..". The merger assessment pe-
riod is however subject to parties to proposed
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merges providing the Commission with all rele-
vant information that is required for the comple-
tion of the assessment. The full cooperation of
the merging parties in the assessment of merg-
ers is therefore assured. It is further provided in
section 32(2) that "where the Commission does
not issue its determination regarding a proposed
merger, within the period specified in subsection
(1), the proposed merger shall be deemed to be
approved”.

The need to compel competition authorities to
consider mergers as expeditiously as possible is
in line with international best practice. The nego-
tiation and conclusion of mergers involves a lot
of transaction costs to the merging parties, which
should not unnecessarily be increased by exces-
sively long merger assessment periods on the
part of competition authorities. The up to ninety-
day merger assessment period provided for un-
der section 32(1) of the CCPA however seem to be
rather long for mergers that do not raise serious
competition concerns, such as most conglomer-
ate mergers and certain vertical mergers, whose
assessment can be fast-tracked. Section 32(3) of
the Act further provides that “the Commission
may extend the assessment period referred to in
subsection (1), by a period not exceeding thirty
days”. The merger assessment period in Zambia
can therefore extend to 190 days! The competi-
tion legislation of some other countries in the re-
gion, such as South Africa and Namibia, provide
that the competition authority must consider and
make a determination in relation to a proposed
merger within 30 days after the date on which
the notification is received, and that the period
can be extended due to the complexity of the is-
sues involved for a further period not exceeding
60 days.'*

It is recommended that the CCPA provides
for merger assessment in two phases,
with Phase 1 involving simple transactions
taking a shorter period of, say, thirty days,
and Phase 2 involving more complex
transactions taking up to ninety days.

The provisions of section 36 that “an approval
of a merger by the Commission under this Part
shall not relieve an enterprise from complying
with any other applicable laws” are also relevant

in the context of Zambia which has a number
of sector regulators with statutory competition
functions. Mergers of enterprises in certain regu-
lated sectors, such as the financial services sec-
tor, also need to be sanctioned by the relevant
sector regulators.

The merger control provisions of the new Act are
by far a great improvement to those of the old Act.
Stakeholder comments in that regard included the
following: “the new Competition and Consumer
Protection Act is very comprehensive, and its cov-
erage of merger control is good"***, and “the new
Act when compared with the old Act has been a
milestone since it captures virtually everything on
merger control4

The old Act did not have specific provisions
on bases for approving or disapproving merg-
ers. The Commission however had administra-
tive guidelines to that effect, which still exist. In
considering whether to grant authorization to a
proposed merger, takeover or any other form of
acquisition, the Commission’s main concern is to
ensure that the merger or takeover will not result
in a substantial lessening of competition in any
market in Zambia or a substantial part of it. How-
ever, it is taken into account that mergers may
be one means of achieving efficiencies, particu-
larly where increased exposure to global markets
is placing pressure on domestic firms to reduce
costs, improve quality and service and innovate
in order to become more competitive in those
markets. Efficiency issues are relevant both for
assessing the impact of a merger on competition
and for assessing the overall public benefit that
would flow from a merger.

The Commission’s Merger Control Guidelines were
in the process of being redrafted for adoption by
the Board of Commissioners by the time of this
peer review.

The Commission’s Directorate of Mergers and
Monopolies (DMM) in January 2011 produced its
Operations Manual, which cover a wide range of
areas from strategic merger control objectives,
through investigations, to standard letters on vari-
ous merger control issues. Box 9 below shows the
standard operational procedure in a typical merg-
er case as outlined in the Manual.

ZAMBIA




122 VOLUNTARY PEER REVIEW OF CLP: A TRIPARTITE REPORT ON THE UNITED REPUBLIC OF TANZANIA — ZAMBIA — ZIMBABWE

Box 9: Standard Operational Procedure in a Merger Case

(i) The Act provides that a merger assessment should be completed within a period of 90 days from the date of
application with possible extension a maximum of 30 days.

(i) Record of allegations of a merger made or noted by an officer.

(i) Record on Investigations Authorization Form.

(iv)  Pre-Notification Meeting usually held with the parties (formally or informally).
(v)  Executive Director makes decision as to whether to pursue the matter.

(vi)  The Commission issues invoice to parties.

(vii) Parties complete Form CCPC 1 (merger notification form).

(viii) Relevant statutory fees are paid.

(ix)  Investigation guidelines issued to the Case Officer by Director.

(x)  Case Officer takes charge of the investigation, interviewing various stakeholders to the issue.
(xi)  Opposition Procedure, i.e., Third Party views.

(xii)  Report written by Case Officer to the Director.

(xiii) Director submits report to the Executive Director.

(xiv) Executive Director submits the preliminary report to the Technical Committee of the Board of Commissioners
for interim determination. The Technical Committee then submits the final report “Staff Paper” to the Board
for final determination. The Technical Committee can issue an Interim Authorization where circumstances so
warrant. The Board may: (i) reject the application; (ii) approve the application unconditionally; (iii) approve
the application conditionally.

NB: The Commission may where necessary issue directions to parties to a merger to (a) remedy, mitigate or
prevent the substantial lessening of competition; and (b) remedy, mitigate or prevent any adverse effects that
have resulted from, or are likely to result from, the substantial lessening of competition.

(xv) If the parties do not agree with Board decision, they have 30 days to appeal to the Competition and
Consumer Protection Tribunal.

Source: Operations Manual, Directorate of Mergers and Monopolies, Zambia Competition and Consumer Protection Commission, 2011.

In a typical merger case, pertinent areas covered  etc.); (iii) competition analysis and relevant obser-
include: (i) legal provisions and assessment tests  vations; (iv) conclusions; and (v) recommendations.
(i.e., the relevant provisions of the Act, and the
effect, dominance and public interest tests); (ii)
investigations conducted (i.e., methodology); (iii)
findings (nature of the transaction and the parties,
market definition, competitors and market shares,

As an example, Box 10 below shows the Executive
Summary of the report on the proposed merger
between Cena Farms Zambia Limited and Mount
Isabelle Limited.

Box 10: Executive Summary of Staff Paper Report on Proposed Merger between Cena Farms

Zambia Limited and Mount Isabelle Limited

Background

The Competition and Consumer Protection Commission on 12th May, 2010 received an application from Chibe-
sakunda and Company concerning an application for authorization of a merger between Cena Farms Zambia Lim-
ited (“Cena Farms”) and Mount Isabelle Limited (“Mount Isabelle”) herein referred to as the parties. The proposed
transaction entails that Cena Farms will acquire 100 per cent of Mount Isabelle at a purchase price of [ ].

The parties have submitted that Cena Farms was incorporated in Zambia in 2009 under the Companies Act Cap
388 of the Laws of Zambia. The parties submitted that their registered office is located at Maanu Centre, Stand
No 4647 Beit Road in Lusaka while their business address is at Farm No. 2644 in Mkushi. The principal activity of the




ZAMBIA 123

company is that of mixed commercial farming, i.e., agricultural production and processing of agricultural produce
but not limited to wheat, maize, soya milling and baking.

The parties have submitted that Mount Isabelle Limited is incorporated in Zambia under the Companies Act Cap
388 of the Laws of Zambia. The parties submitted that their registered office is located at Counting House Square,
Thabo Mbeki Road in Lusaka while their business address is at Farm No. 923 in Mkushi. The principal activity of the
company is that of manufacturing and mixed commercial farming.

On the basis of this formal application, the Commission instituted investigations under Section 25 of the Competi-
tion and Consumer Protection Act, No. 24 of the Laws of Zambia (‘the Act) to establish the facts surrounding the
effects of the transaction in the relevant market and in order to fulfil the notification requirement pursuant to the
Statutory Instrument No. 46 of 2006 the parties made payment equivalent to Zambian Kwacha [ ].

Interim Authorization

The Technical Committee at their 34th Meeting held on the 25th July 2011, granted an Interim Authorization Cena
Farms Limited and Mount Isabelle Limited because the preliminary market inquiry showed that the proposed
transaction would not likely prevent, restrict or distort competition to an appreciable extent in the relevant product
market and that it was unlikely to have a detriment effect on the economy of Zambia in general.

Market Inquiries

This report is based on information that was submitted by the parties in the notification Form (CCPC Form 1), a
market survey that was conducted and other primary data researched from the internet and other literature read-
ings. In addition, the Commission wrote to third parties in accordance with Section 29 of the Act requesting for their
comments regarding the proposed transaction.

Relevant Market

This case it would appear had three relevant product markets identified under this transaction in which the parties’
products overlapped:

(i) Agricultural Production of Maize: It appears the relevant product market is the agricultural production of maize
and food processing.

(ii) Agricultural Production of Soya Beans: It appears the relevant product market is the agricultural production of
soya beans and food processing.

(iii) Agricultural Production of Wheat: It appears the relevant product market is the agricultural production of wheat
and food processing.

Market Concentration

Market concentration is a function of the number of firms in a market and their respective market shares. The
relevant market is largely fragmented with subsistence and commercial farmers nationwide who equally produce
products such as maize, wheat and soya.

The estimated market share of Cena Farms total agricultural production is less than 1 per cent and Mount Isabelle’s
total agricultural production is less than 2 per cent. Therefore, the total production for both Cena Farms and Mount
Isabelle post merger transaction is likely to be approximately 3 per cent of the total market. This market includes
many other fragmented grain producers in the market which is still insignificant.

Therefore, the level of production that Cena Farms is likely to assume does not necessarily entrench its market posi-
tion and the merger would not result into increased market concentration capable of raising competition concerns
in the relevant product market.

Import Competition

The relevant product market has no import competition restrictions. However, it would still not make economic
sense for any firm in particular in the post 2010 harvest session to import maize when the country had recorded
a bumper harvest.

The relevant soya bean product market has sufficient import competition because the country annually does expe-
rience insufficient supplies of the commaodity hence firms resort to importing the commodity. There are no import
restrictions in the relevant product market and firms are permitted to import the soya beans.
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The relevant wheat product market has very little import competition because the Government through the Min-
istry of Agriculture and Cooperatives has imposed a ban on the importation of such commaodity into the country.

Barriers to Entry

Barriers to entry are obstacles on the way of potential new entrants to enter the market and compete with the
incumbents.

Generally it would appear there are low barriers in the relevant maize and soya beans product markets as the sec-
tor continue to enjoy favourable treatment from the government through various incentives and also prevailing
excellent soils, water availability, land, climate among others and Zambia continually attracts new entrants on the
market, both commercial, small scale and subsistence farmers.

It would appear there are high barriers in the relevant wheat product market as wheat grows in winter and requires
specialized irrigation systems as needed during the winter season as the weather is dry in the country.

Countervailing Power

It is unlikely that Cena Farms would exercise any countervailing power on the maize market post merger because
with approximately 3 per cent market share, it is unlikely to exert any market power over other producers post
merger who include commercial, subsistence and peasant farmers across the country because there are sufficient
sources of alternative supply of maize and soya beans in the market.

Removal of a Vigorous Competitor

A vigorous competitor includes, a “smaller firm, which despite its size, has been introducing innovative products
and pricing them keenly”.

The proposed acquisition of assets belonging to Mount Isabelle by Cena Farms is not likely to pose a threat be-
cause Cena Farms is relatively small with approximately 3 per cent market share which is insignificant in the relevant
market. Most of the agricultural maize products that are produced are directly consumed up to the Zambian main
market.

Consideration of Dominance

Evidence relied upon so far represents that Cena Farms has less than 1 per cent market share in the agricultural
production while Mount Isabelle accounts for less than 2 per cent of the total agriculture production of which
translates into combined production levels post merger transaction of 3 per cent market share. Therefore, the
acquisition of assets of Mount Isabelle by Cena Farms is not likely to give Cena Farms a dominant position in the
maize relevant product market.

Abuse of Dominance

The competition legislation in Zambia does not prohibit the existence of a monopoly or a dominant firm rather calls
on such firms to refrain from certain acts or behaviour that would adversely affect competition or the economy in
general.

Cena Farms has less than 1 per cent market share in the agricultural production while Mount Isabelle accounts
for less than 2 per cent of the total production of which translates into combined production levels post merger
transaction of 3 per cent market share. Therefore, the acquisition of assets of Mount Isabell by Cena Farms is not
likely to give Cena Farms a dominant position that could possibly lead to abuse of market power in the relevant
product market.

The two undertakings in their respective product lines have reportedly to be facing substantial competition from
other competitors, imports and unquantified informal sector with no single firm holding a monopolistic position.
Therefore, the acquisition of assets of Mount Isabelle by Cena Farms is not likely to give Cena Farms a dominant
position that could lead to abuse of market power in the relevant product market.

Conclusions
Substantial Lessening of Competition

Generally, it would appear there are low barriers in the relevant product markets of soya beans and maize as the
sector continues to enjoy favourable treatment from the government through various incentives and also prevailing
excellent soils, water availability, land, climate, among others. There are high barriers in the relevant product market
of wheat as wheat grows in winter and requires specialized irrigation systems as need during the winter season as
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the weather is dry in the country. It is evident that the relevant product market has recorded new entrants in the
market with respect to commercial farmers.

However, the relevant product markets have recorded numerous entrants with respect to farming and that farming
is one of the most widely performed activities in Zambia and it continually attracts new entrants on the market, both
commercial, small scale and subsistence farmers. The proposed acquisition of assets of Mount Isabelle by Cena
Farms is not likely to pose a threat to result in exit of other competitors to the undertaking in the relevant product
market owing to the fact that the parties have small and insignificant market shares in the relevant product market.

Consideration of Dominant Position

Cena Farms, post merger, would not qualify to be a dominant or monopoly as defined under Section 15(a) of the
Competition and Consumer Protection Act, No. 24 of 2010 that states that “a dominant position exists in relation
to the supply of goods or services in Zambia, if thirty (30) per cent or more of those goods or services are supplied
or acquired by one enterprise”. Cena Farms currently holds less than 30 per cent in the relevant product markets.

Consideration of Abuse of Dominant Position of Market Power

In the current case the threat for abuse in the relevant product market arising from this transaction is not likely
because of the perceived low barriers to entry and having experienced recently numerous entrants attracted by
government incentives and favourable climate and soil, among others. Therefore, the potential for abuse of market
power by Cena Farms in the relevant product market is not likely to lead to abuse of market power which can only
be done and sustained by a dominant undertaking.

Consideration of Third Party Views

The third parties that submitted their comments regarding the proposed merger between Cena Farms and Mount
Isabelle supported the transaction based on reasons that it is not likely to adversely affect competition and also ac-
cent public interest issues that would likely to accrue from the transaction through additional jobs at the farms. This
is so because the third parties felt that if the merger was sanctioned it would lead to increased competition in the
market due to increased productivity, resulting into improved quality of services being provided to the consumers.
In addition, the merger would create be not significant job losses or a negative impact on the labour market, as the
two parties are in the same line of business, therefore, most employees were likely to be retained.

Recommendations

Given the foregoing analysis and conclusions, the Technical Committee of the Board of Commissioners recom-
mends to the Board of Commissioners that unconditional authorization be granted to the parties because prelimi-
nary investigations and assessment have revealed that the transaction would not raise any competition concerns
that may lead to substantial lessening of competition or abuse of dominant position of market power in the
economy of Zambia.

Source: Staff Paper Report on Proposed Merger between Cena Farms Zambia Limited and Mount Isabelle Limited, CCPC.

The Commission’s examination of the above Cena
Farms Zambia Limited/ Mount Isabelle Limited
merger, which the Board of Commissioners un-
conditionally authorized, shows that the examina-
tion was based on the merger control provisions
of the Act, including economic analysis, and that
the substantive test for assessing mergers as pro-
vided for in the Act was applied. The examination
was also based on stakeholder consultations. It is
however noted that the Technical Committee of
the Board of Commissioners granted an interim
authorization of the transaction “because the
preliminary market enquiry showed that the pro-
posed transaction would not likely prevent, restrict
or distort competition to an appreciable extent in
the relevant product market and that it was un-

likely to have a detriment effect on the economy
of Zambia in general”. The Act does not provide
for interim authorizations of mergers.**’ In the case
of the Cena Farms Zambia Limited/ Mount Isabelle
Limited merger; the transaction could have defini-
tively been authorized on the recommendation of
the Technical Committee for ratification at the next
meeting of the Board of Commissioners, if it was
of an urgent matter, since it raised no serious com-
petition concerns.

The stakeholders that were interviewed during the
fact-finding visit to Zambia were generally satis-
fied with the way and manner that the Commis-
sion handles merger notifications, particularly
under the new Act. Sentiments expressed in that
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regard included the following: (i) the Commission
seeks the views and comments of the relevant
stakeholders in its examination of mergers (Pen-
sions and Insurance Authority, Zambia Develop-
ment Agency, Bank of Zambia, Zambia Association
of Chambers of Commerce and Industry); (i) the
Commission always gives professional advice on
policy issues related to mergers and acquisitions
(Musa Dudhia & Co. Legal Practitioners); (iii) the
merger examination procedure at the Commission
is very well outlined, and the pre-notification meet-
ings with the Commission are very helpful (Corpus
Legal Practitioners); and (iv) the Commission gives
adequate support to merging parties (Zambian
Breweries Plc, MTN (Zambia) Limited. Corpus Legal
Practitioners gave the Commission an 8, on a scale
of 0 to 10, for the effective implementation of the
merger control provisions of the new Act.

The general stakeholder sentiment was that the
new Act when compared with the old Act has
been a milestone in merger control since it cap-
tures virtually everything on such control. For ex-
ample, the term 'merger’ is now defined in the
Act, and merger notification thresholds have been
provided for. The inclusion of the mining industry
in the application of the Act was a positive devel-
opment since mining is the major economic activ-
ity in the country that generates a lot of mergers
and acquisitions.

Some stakeholder concerns were however ex-
pressed over some aspects of merger control in
Zambia. Musa Dudhia & Co., one of the two lead-
ing law firms in Zambia that works in the field of
mergers and acquisitions in assisting enterprises
in applying for the Commission’s authorization of
such transactions, felt that not enough sensitiza-
tion of the business community is being done on
issues such as merger notification requirements,
changes in policy, and general assessment of
mergers.

The Bank of Zambia, the country’s central bank,
was baffled with some of the Commission’s deci-
sions on mergers. For example, it queried why a
merger of the country’s two largest breweries be
approved, and why a dominant brewery be al-
lowed to acquire a soft drinks company. The Com-
mission explained that the merger transactions
referred to by the Bank involved the 1999 acqui-
sition of Northern Brewery by Zambian Brewer-
ies to form Zambian Breweries Group, and the

acquisition of the Coca-Cola beverages brands
by Zambian Breweries Group. In both cases, the
mergers involved failing firms, and were therefore
approved mainly for public interest reasons, but
with conditions aimed at minimizing the effects of
the identified competition concerns.

Another issue that caused some stakeholder con-
cerns was the Commission’s practice of charging
an extra fee, over and above the normal merger
notification fee, for the expeditious assessment
of urgent merger transactions. Musa Dudhia &
Co. Legal Practitioners submitted that its foreign
clients usually ask how soon a merger determi-
nation is made after paying the extra fee since
these guidelines are not given by the Commis-
sion. The justification of the extra fee was also not
adequately explained to the business community.
The Commission explained that the charging of
extra merger examination expedition fees, which
has now been discontinued in the Regulations to
the new Act since the Act now provides for spe-
cific merger examination deadline, had been justi-
fied by the fact that the Commission had to call
extraordinary meetings of the Board of Commis-
sioners, at double the normal Board sitting fees, to
consider the urgent mergers.

All the above stakeholder concerns over some as-
pects of merger control in Zambia highlight the
need for comprehensive Merger Control Guide-
lines for the information of the business commu-
nity and other stakeholders.

It is recommended that the Commission’s
Merger Control Guidelines that are in

the process of being redrafted for the
adoption by the Board of Commissioners
cover pertinent issues such as merger
notification requirements, general
assessment of mergers, and any other
current merger control practices.

(c) Part V: Market Inquiries

The undertaking of market inquiries has been in-
troduced in the new Act. In terms of section 38
of the Act, "the Commission may initiate a market
inquiry where it has reasonable grounds to sus-
pect that a restriction or distortion of competition
is occurring: (a) within a particular sector of the
economy; or (b) within a particular type of agree-
ment occurring across various sectors”.
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The purpose of the market inquiries, which were
not provided for in the old Act, is to determine
whether there are serious competition concerns in
any sector, and if so, whether they are any effi-
ciency benefits that could enable the Commission
to exempt the identified anticompetitive practices
from prohibition under the Act. The inquiries are
also of particular importance since they enable the
Commission to pro-actively investigate competi-
tion concerns in any sector.

According to the gazetted Regulations to the Act
(the Competition and Consumer Protection (Gen-
eral) Regulations, 2011), the Commission may
initiate a market inquiry based on: (a) complaints
made to it by enterprises, consumers or represent-
ative bodies; (b) studies conducted by any relevant
bodies on a particular sector; (c) its own research;
(d) its experience in regulating restrictive business
and anticompetitive trade practices; or (e) repre-
sentations made to it by the Government regard-
ing a particular sector or type of agreement.

(d) Part VIi: Consumer Protection

In the new Act, the provisions on consumer pro-
tection take up a whole Part VI, with ten sections,

as opposed to only one section in the old Act. The
provisions have been enhanced to effectively pro-
tect consumers from unfair trading practices and
unscrupulous businesses. Consumer protection
laws in Zambia had always been fragmented with
no central agency to enforce the scattered pieces
of legislation. The new Competition and Consumer
Protection Act harmonizes the various consumer
protection legislation, with the Commission being
the focal point enforcement agency.

In terms of section 45 of the Act, a trading
practice is considered to be an ‘unfair trading
practice’ against consumer protection if “(a) it
misleads consumers; (b) it compromises the
standard of honesty and good faith which an
enterprise can reasonably be expected to meet;
or (c) it places pressure on consumers by use of
harassment or coercion; and thereby distorts, or
is likely to distort, the purchasing decisions of
consumers”.

Unfair trading practices are prohibited under the
Act. The various unfair trading practices that are
prohibited under the Act include those described
in Box 11 as follows:

Box 11: Prohibited Unfair Trading Practices under the Competition and Consumer Protection Act, 2010

«  False or misleading representations (section 47 of the Act): falsely representing that: (i) any goods are of a
particular standard, quality, value, grade, composition, style or model or have a particular history or previ-
ous case; (i) any services are of a particular standard, quality, value or grade; (iii) any goods are new; (iv) a
particular person has agreed to acquire goods or services; or (v) any goods or services have sponsorship,
approval, affiliation, performance characteristics, accessories, uses or benefits that they do not have; or
making a false or misleading representation concerning the price of any goods or services, the availability of
facilities for the repair or any goods or of spare parts for goods, the place of origin of any goods, the need
for any goods or services, or the existence, exclusion or effect of any condition, warranty, guarantee, right
or remedy.

« Display of disclaimers (section 48): displaying any sign or notice that purports to disclaim any liability or deny
any right that a consumer has under the Act or any other written law.

«  Supply of defective and unsuitable goods and services (section 49): supplying a consumer with goods that
are defective, not fit for the purpose for which they are normally used or for the purpose that the consumer
indicated to the person or the enterprise.
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*  Product labelling (section 50): a product that is sold in Zambia should have a label to clearly indicate the
product name, the ingredients used in the product, the date of manufacture and expiry of the product,
the manufacturer’s name, the physical location of the manufacturer, the telephone number and any other
contact details of the manufacturer, and a person or an enterprise should not sell any goods to consumers
unless the goods conform to the mandatory consumer product information standard for the class of goods
set by the Zambia Bureau of Standards or other relevant competent body.

+  Price display (section 51): a person or an enterprise should not charge a consumer more than the price
indicated or displayed on a product or service.
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»  Consumer product safety (section 52): a person or an enterprise should not sell any goods to consumers
unless the goods conform to the mandatory safety standard for the class of goods set by the Zambia Bureau

of Standards or other relevant competent body.

» Unfair contract terms (section 53): in a contract between an enterprise and a consumer, the contract or a
term of the contract is regarded as unfair if it causes a significant imbalance in the parties’ rights and obliga-
tions arising under the contract, to the detriment of the consumer.

Source: CCPA.

The list of prohibited unfair trading practices is
thus very comprehensive, and includes most that
are contained in the COMESA competition and
consumer protection law'*. A notable omission is
however the specific mention in the Act of uncon-
scionable conduct in both consumer and business
transactions, which has been adequately covered
in the country's recently adopted national com-
petition and consumer policy as being a growing
concern affecting small business and consumers.**
In the case of Zambia, which has a relatively large
number of enterprises in dominant or monopoly
positions, the vulnerability of small businesses and
consumers to unconscionable conduct is large. It
is however noted that most of the concerns re-
lated to unconscionable conduct are dealt with in
the control of the other prohibited unfair trading
practices that are listed in Part VII of the Act.

Section 54 of the Act provides that complaints
against unfair trading practices may be lodged
with the Commission for investigation. A consum-
er who alleges that a person or an enterprise is
engaged in any unfair trading practice may lodge
a complaint with the Commission either verbally,
or in writing, or through any other means of com-
munication as may reasonably be understood by
the Commission.**

The new Act provides for quicker remedies to the
consumer. In that regard, the Commission has
been given greater enforcement powers. In the
past, the Commission had been forced to use ad-
vocacy and persuasion to resolve many consumer
cases because of the slow court processes. The
establishment of the Competition and Consumer
Protection Tribunal (CCPT) under the new Act is
designed to fast track consumer protection rem-
edies. It is however noted that section 50(5) of the
Act provides that a person who, or an enterprise
which, fails to comply with a Commission order to
recall a product from the market commits an of-
fence and is liable to a fine and/or imprisonment,
but only upon conviction. Since only the law courts

can convict anyone, the whole purpose of estab-
lishing the CCPT for fast tracked remedies is de-
feated.

It is recommended that the rules being
worked out for the CCPT should clearly
spell out the roles of the Commission,

the Tribunal and general law courts in

the enforcement of consumer protection
provisions of the Act to ensure the desired
fast tracking of consumer protection
remedies.

The new Act thus has very comprehensive provi-
sions on consumer protection, and bestows upon
the Commission the primary responsibility of con-
sumer protection, leading to consumer welfare.

Even though the Commission is the primary con-
sumer organization in Zambia, there are two other
main consumer associations in the country. These
are the Zambia Consumer Association and Con-
sumer Alliance Zambia, which are however not
very effective because they lack the necessary
statutory powers. The Southern Africa Office of
Consumer Unity and Trust Society (CUTS) Inter-
national is also based in the Zambian capital of
Lusaka and is doing a sterling job in consumer
protection in the country through publications,
workshops and general education of consumers
of their rights.

The Zambia Association of Chambers of Com-
merce and Industry (ZACCI) has also been active
through its journal in disseminating information on
consumer benefits arising from the enforcement
of the country’s competition and consumer pro-
tection law. In its 2010 journal®™!, the Association
published articles on the ‘Menace of Counterfeit
Products’, and on 'Globalization ... Has played a
Role in Counterfeit Goods'. That was after the As-
sociation noted that “one of the worst things af-
fecting economy in Zambia, and the world at large,
is counterfeit products. In the same issue of the
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journal, the Association published an article by the
then Executive Director of the Competition Com-
mission, Mr. Thula Kaira, on "Why We should have
Competition Law” in which the benefits of the law
to economic growth and poverty reduction were
discussed. In the current journal**? the Association
has published another article by the Commission
on "Competition Its Benefits In A Market".

The Commission admitted that the allocation of
its resources between competition and consumer
protection work tends to favour consumer protec-
tion because of the nature of the work involved,
which requires a lot of consumer education and
awareness. Most of the stakeholders that were in-
terviewed during the fact-finding visit to Zambia,
notably the Economics Association of Zambia, cit-
ed the existence of more consumer protection is-
sues than pure competition issues in the country. A
joint CUTS International/Competition Commission
study on the identification of main consumer con-
cerns in Zambia that was funded by the European
Development Fund (EDF) found that unfair trad-
ing practices in the country centred on misleading
advertising, non-conformity with requirements on
product expiry goods, disclaimers (which were al-
most like a disease), and tied selling.

Most of the stakeholders that were interviewed
commended the Commission for highlighting
through its awareness campaigns the consumer
benefits that are accruing from the effective im-

plementation of the country’s competition and
consumer protection policy and law. Sentiments
expressed in that regard included the following: (i)
there is good sensitization by the Commission of
both consumers and producers over the television
(Zambia Development Agency); (i) the public is
now aware of the Commission’s existence, particu-
larly of its consumer protection activities (Citizens
Economic Empowerment Commission); (i) the
public knowledge of competition and consumer
protection policy and law has increased because
of the Commission’s awareness programmes, par-
ticularly in relation to product safety and in the
area of sub-standard goods (Zambia Association
of Chambers of Commerce and Industry); (iv) the
Commission tries to sensitize the business com-
munity and the general public on consumer issues
through its weekly newspaper column, and its
stakeholder workshops (CUTS International); and
(v) the Commission’s weekly newspaper column is
in the right direction of educating consumers of
their right, and on how to channel their complaints
(Economics Association of Zambia).

The Commission's weekly column in The Post
newspaper of 17 October 2011 during the fact-
finding visit to Zambia provided some consumer
feedback on the efforts by the Commission in sen-
sitizing the general public on consumer protection
issues. The article is reproduced in full in Box 12
because of its relevance:

Box 12: Newspaper Article on CCPC Conducts Inspections in Eastern Province,

The Post, 17 October 2011

The Competition and Consumer Protection Commission recently conducted a sensitization and enforcement tour
in the Eastern Province of Zambia. The Commission toured 6 districts of Eastern Province, namely Luangwa, Ny-
imba, Petauke, Katete, Chipata and Chadiza. The aim of the tour was to register the presence and functions of the
Commission to both traders and consumers in the Province, sensitize consumers on their rights and obligations
and how to lodge complaints with the Commission.

1'|The Commission also wanted to check for the display of disclaimers of “No Return, No Refund, No Exchange”
in trading premises whose display are prohibited under Section 48(1) of the Competition and Consumer Protec-
tion Act No. 24 of 2010 (‘the Act’), sensitize traders on their obligations and rights under the Act and to establish
networks between the Commission and local authorities.
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The majority if not all members of the public in Eastern Province expressed gratitude over the Commission’s visit,
which showed that there is concern about their welfare. There were a lot of views expressed on the need for the
Commission to engage consumers in the Province as many were not aware of their rights and they do not have the
muscle to enforce their rights against the ‘strong’ traders.

On the other hand, some traders also welcomed the Commission’s tour stating that it is important for traders to
also know their rights and obligations.
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The Commission was however impressed with the receptive approach shown by the consumers in the Province
through their willingness to learn as much as they could about the rights and obligations as well as they can be
assisted when unfairly treated by a trader. The traders also were not hostile but accommodated the Commission’s
views and asked as many questions as they could about the Competition and Consumer Protection Act.

The Council officials were also very receptive and welcomed the idea to work with the Commission through inspec-
tors. They pointed out the need to expedite the devolution of the Commission’s powers in order to ensure that
the efforts of the Commission’s work through the inspectors are not diluted by augmented/cemented. The idea
of working with the Councils is something that the Commission has done before and has worked well as it has no
presence in all the nine Provinces and hence consumers are at times denied quick resolution to their complaints
because of the lack of presence of Commission offices in all districts.

There are Market Associations in the districts whose members’ participation in the inspections was very useful as
they are well known by traders and they in turn know the activities of the traders and are able to easily point to
the problematic traders. The members of the Association are more than willing to support the Commission in its
future enforcement/awareness activities. The Commission may appoint Association members as inspectors to have
presence in the markets as well.

Out of the 563 trading premises visited, only 10 per cent still had disclaimers displayed either on the wall or on the
receipts, indicating that the levels of compliance of the law is quite good. This is however not to say that the inspec-
tions will not be conducted again as the Commission is striving to have hundred percent compliance among traders.

Over 500 consumers were sensitized on their rights with emphasis on their protection against the display of
disclaimers. The Commission will continue its provincial sensitization and enforcement tours to ensure that all
consumers get to know about their rights and obligations and how they can seek redress. The traders also should
know the provisions of the law and abide by them so that their businesses can thrive by avoiding fines provided
for in the law.

As we move to other Provinces, we advise traders and consumers to take advantage of the Commission officers’ pres-
ence in their districts to learn more about their rights, obligations and how to lodge complaints with the Commission.

Source: The Post, 17 October 2011

ties, and have even resulted in threats of legal ac-
tion. The case, which involved the Zambian Brew-
eries Group, is briefly outlined in Box 13 below:

The Commission’s attempts at publicizing unfair
trading practices in the economy have however
not been welcomed by some of the offending par-

Box 13: Supply by Zambian Breweries of Product Likely to Cause Injury or Health or

Physical Harm or Which Does not Comply with a Consumer Safety Standard

This is a case in which a consumer bought a crate of Castle Lager beer and found one bottle with a foreign matter,
namely, a K50 note. The supply of the product in its reported format was contrary to section 237(f) of the Penal
Code as read with section 12e of the Competition and Fair Trading Act, Cap 417 of the Laws of Zambia and section
3 of the Food and Drugs Act, Cap 303 of the Laws of Zambia.

The Commission instituted court proceedings against Zambian Breweries Group.

Source: CCPC 2010 Annual Report

The judgment of the Magistrates Court, which was
delivered on 14 October 2010, found Zambian
Breweries Group guilty as charged after the Magis-
trate noted that “it is my considered view that there
is overwhelming evidence that the produce con-
tained a foreign matter which is contrary to Section
3 of the Food and Drugs Act. Cap. 303 of the Laws
of Zambia, which prohibits the sale of any food

product that consists in whole or in part any foreign
matter, or is otherwise unfit for human consump-
tion. It is a fact that P1 (the sealed bottle of beer)
was intended for human consumption, and it is a
fact that the product contained a foreign matter in
form for a K50.00 note. This rendered the product
to be unfit for human consumption, and it did not
comply with the consumer safety standards”.
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At the interview held with Zambian Breweries on
19 October 2011 during the fact-finding visit to
Zambia, the Breweries expressed serious concerns
over the Commission’s handling of the case. It was
explained that the Commission “went out of its
way to fix the Breweries” by over-publicising the
case in the media, and in its Newsletter, and that
the publicity inspired many members of the public
to make false claims against the Breweries, which
threatened to cause the Breweries serious financial
harm. As a result, the Breweries was seriously con-
sidering suing the Commission.

The above shows the impact of the Commission’s
sensitization of the consumers of the effects of unfair
trading practices. There was nothing wrong in the
Commission publicizing the case since it involved
the safety and health of consumers. As a result, Zam-
bian Breweries has intensified its efforts of ensuring
that its products do not contain foreign bodies.

There is debate over whether hybrid laws combin-
ing competition and consumer protection issues
should be replaced by separate competition and
consumer protection laws. The argument for sep-
arate competition and consumer protection laws
is that hybrid laws only relate to unfair trading and
do not take into account other pertinent consumer
elements, such as the 8 basic consumer rightst>.
The combination of competition and consumer
protection issues under one law however takes
cognizance of the fact that the ultimate objective
of competition policy is consumer protection and
welfare. The COMESA Competition Regulations is
also a hybrid law that combines competition and
consumer protection issues in a single legisla-
tion, and Zambia, like all other COMESA member
States, has an obligation to ensure that its national
competition law conforms to the regional law for
uniform and effective enforcement of the laws.

2.4 Procedural Issues

The competition and consumer protection proce-
dural issues in Zambia are provided for in Part VIII
of the Act, on investigations and determination by
Commission.

Section 55(1) of the Act provides that “the Com-
mission may, at its own initiative or on a complaint
made by any person, undertake an investigation if
it has reasonable grounds to believe that there is,
or is likely to be, a contravention of any provision

of this Act”. There are therefore no restrictions in
the Act on the sources of competition and con-
sumer complaints that the Commission can inves-
tigate. This ensures investigation of all breaches of
the Act regardless of the source of the complaint.
The sources of complaints into competition and
consumer protection cases are numerous, and
include complaints from the aggrieved parties,
referrals from government ministries and depart-
ments, including sector regulators, and initiations
by competition authorities from their studies or in-
quiries, newspaper articles, etc.

The Commission may however decide not to in-
vestigate a complaint. In that regard, section 56(1)
of the Act provides that “the Commission shall,
where it receives a request from any person to in-
vestigate a matter and determines that a request
is frivolous or vexatious, dismiss the request and
inform, in writing, that person of its decision and
reasons therefore”.

The Commission has been strengthened under

the new Act in the undertaking of investigations

by the appointment of Inspectors under section

7. Inspectors have statutory powers of conduct-

ing dawn raids and undertaking other inspec-

tions necessary for the gathering of information
required for investigations. In that regard, section

7(4) provides that Inspectors may, with a warrant

issued by a Magistrate, at any reasonable time do

any of the following things:

(i) enter and search any premises occupied by an
enterprise or any other premises, including a
private dwelling, where information or documents
which may be relevant to an investigation may
be kept;

(i) search any person on the premises if there are
reasonable grounds for believing that the person
has personal possession of any document or
article that has a bearing on the investigation;

(i) examine any document or article found on the
premises that has a bearing on the investigation;

(iv) require information to be given about any
document or article by the owner of the premises,
or the person in control of the premises, or any
person who has control of the document or
article, or any other person who may have the
information;

(v) take extracts from, or make copies of, any book
or document found on the premises that has a
bearing on the investigation;

ZAMBIA
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(Vi) use any computer system on the premises, or
require assistance of any person on the premises
to use that computer system, to search any data
contained in, or available to the computer system,
reproduce any record from the data, or seize any
output from the computer for examination and
copying; and

(vii) attach and, if necessary, remove from the
premises for examination and safeguarding
any document or article that appears to have a
bearing on the investigation.

The Commission is also empowered in terms of
section 55(4) of the Act to give written notices to
any person requiring that person to furnish it with
any information pertaining to any matter speci-
fied in the notice, or to produce any document
or article which relates to any matter which the
Commission considers relevant to the investiga-
tion. The notices can also require any person to
appear before the Commission to give evidence
into the investigation.

Section 55(9) however provides that “nothing in
this section compels a person to supply any docu-
ment or information which the person would be
entitled to refuse to produce or give in civil pro-
ceedings before any court”. This is in line with the
general legal principle that one should not be
forced to incriminate himself or herself. The Com-
mission can however view the invocation of this
section as an assumption of guilt, therefore requir-
ing further investigations using other means.

The need for due process and transparency in the
undertaking of the Commission’s investigations
is also strongly enshrined in the Act. In terms of
section 55(3), the Commission is required to give
written notice of the investigation to the person
who is the subject of the investigation or to an en-
terprise which is suspected to be a party to the
matter to be investigated. It is however noted that
section 55(6) of the Act provides that “the Com-
mission may, where it has reasonable grounds to
believe that the giving of a written notice under
subsection (3) ... may materially prejudice its inves-
tigation, defer the giving of such notice until after
the investigation is concluded”. This is important
in cases of cartel investigations requiring possible
dawn-raids in which prior notice of the investi-
gation could result in evidence destruction. The
Commission is also required in terms of section

55(2) to carry out public consultations on the sub-
ject matter of the investigation. The above ensures
that the rules commonly known as the rules of
natural justice are duly observed and, in particular,
that all reasonable steps are taken to ensure that
every person whose interests are likely to be af-
fected by the outcome of the investigation is given
an adequate opportunity to make representations
in the matter. The Commission is further required
in terms of section 55(10) to publish at the conclu-
sion of an investigation a report of the inquiry and
its conclusion.

Section 57(1) of the Act allows the Commission to
negotiate suitable arrangements with enterprises
under investigation aimed at ensuring the discon-
tinuance of the practice under investigation. The
relevant provisions provide that “the Commission
may, at any time, during or after an investigation
under this Part, enter into a consent agreement
with an enterprise under investigation or request
the enterprise to give an undertaking in the pre-
scribed manner and form”. This reduces the costs
to both the Commission and the business com-
munity of protracted competition investigations.

Section 62(1) also provides for the prohibition
through injunctions or staying orders of certain acts
pending investigation. This is in the case where: (a)
the Commission “has reasonable grounds to sus-
pect that an enterprise is a party to a prohibited
agreement and has not completed its examination
of the matter, but believes that there is the risk of se-
rious or irreparable injury to a particular person as a
consequence of the agreement”; (b) an enterprise is
a party to an agreement which is subject to review,
to a monopoly situation or to a merger, on which
the Commission has opened but not completed an
investigation, and the Commission is satisfied that:
(i) there is a prima facie evidence that competition
is being prevented, restricted, distorted or substan-
tially lessened and that, in consequence, serious or
irreparable damage may be caused to a particu-
lar person; or (i) the enterprise is taking steps that
would effectively pre-empt remedial action being
taken that would restore the conditions of competi-
tion existing prior to the investigation.

While staying orders are necessary in circum-
stances described above in section 62(1) of the
Act, they need to be issued with extreme caution
since they can have serious adverse effects on the
competitiveness of the affected enterprises if the
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investigation ultimately clears the enterprises from
the alleged anticompetitive practices. Such orders
must therefore be made on very good ground,
and for specific periods of time.

It is recommended that the Commission
in giving directions on staying or
prohibition orders under section 62(1) of
the Act should state specific periods for
the validity of the orders. This should be
provided for in a Statutory Instrument,
with the following suggested wording:
"A staying order in terms of section 62(1)
of the Act shall remain in force: (a) until
completion of the Commission’s
investigation into the matter concerned;
or (b) for a period of six months from
the date of its publication; whichever

is the shorter period”.

Table 1: Remedies in Merger Control

In Case of Prospective Mergers (Section 62(2))

Sections 58 and 59 of the Act provide for Commis-
sion directions relating to restrictive agreements (of
both horizontal and vertical nature), and relating
to distortion, prevention or restriction of competi-
tion (i.e., abuse of dominance). The directions may
be in the form of written orders and may include
requirements that the enterprise to which they are
given should: (a) terminate or amend an agree-
ment; (b) cease or amend a practice or course of
conduct, including conduct in relation to prices;
(c) supply goods or services, or grant access to
facilities; (d) separate or divest itself of any enter-
prise or assets; or (e) provide the Commission with
specified information on a continuing basis.

Section 61 provides for remedies in merger con-
trol. The remedies are in the case of both prospec-
tive mergers and completed mergers that have
been found to result in a substantial lessening of
competition. These are listed in Table 1 below.

In Case of Completed Mergers (Section 62(3))

The Commission may, in the case of a prospective merger,

require an enterprise to:

e  desist from completion or implementation of the merger
insofar as it relates to a market in Zambia;

e  divest such assets as are specified in a direction within
the period so specified in the direction, before the
merger can be completed or implemented; or

e  adopt, or desist from, such conduct, including conduct
in relation to prices, as is specified in a direction as a
condition of proceeding with the merger.

Remedies in merger control under the Act are
therefore both of a structural and behavioural na-
ture. While both forms of remedies are effective
in redressing competition concerns, structural rem-
edies are generally preferred to behavioural ones,
mainly because they are felt to be more effective in
the long run, and do not require continuing over-
sight or regulation by competition authorities. In
requiring continuing oversight by competition au-
thorities, behavioural remedies place a heavy bur-
den on the resources of the authorities, which are
scarce in developing countries like Zambia. Struc-
tural remedies have been found to be most effec-
tive in merger control, particularly in remedying the
competitive effects of horizontal mergers.

In the case of restrictive business and anticompeti-
tive trade practices (i.e., anticompetitive agree-

The Commission may, in the case of a completed merger,
require an enterprise to:

e  divest itself of such assets as are specified in a direction
within the period so specified in the direction; or

adopt, or to desist from, such conduct, including conduct
in relation to prices, as is specified in the direction as a
condition of maintaining or proceeding with the merger.

ments and abuse of dominant position), both struc-
tural and behavioural remedies are also provided
under the Act. While structural remedies have
been found to be effective in merger control, they
have been found not to be suitable in redressing
certain other competition concerns. For example,
while structural remedies have been applied on
abuse of dominance!®, they may not be the most
suitable for such anticompetitive practices. It has
generally been accepted that being dominant per
se is not being anticompetitive, but it is the abuse
of that dominance through the engagement of
exclusionary and exploitative practices which is
cause for competition concern. This is the reason
why most competition authorities consider abuse
of dominance using the rule-of-reason approach
in order to weigh out their efficiency features
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against the anticompetitive elements. The same
applies to vertical restraints. Therefore, the break-
ing up of a dominant firm that realizes immense
economies of scale, or the elimination of vertical
restraint agreements or arrangements that serve
legitimate efficiency or pro-competitive purposes,
could therefore be an extreme form of remedy. It
must be noted that care must be taken to avoid
imposing greater costs than those incurred by the
anticompetitive conduct.

Restitution and payment of damages are also
generally considered to be appropriate remedies
in abuse cases.

Section 65 of the Act provides for enforcement of
competition law by the Commission at the request
of foreign competition authorities, and for posi-
tive comity. Section 65(1) provides that “a foreign
competition authority may, where it has reason-
able grounds to believe that anticompetitive prac-
tices in Zambia are damaging competition in the
country of the authority, request the Commission
to investigate and make an appropriate determi-
nation”. The above definitively applies to requests
from other members of COMESA and/or SADC by
virtue of the obligations that Zambia has assumed
towards these regional organizations. It also ap-
plies "where the Minister has certified by order,
in the Gazette, that Zambia has entered into an
agreement with one or more States or organiza-
tions whereby, on a basis of reciprocity, each party
to the agreement shall exercise the principle of
comity ... in investigating and determining cases
falling within its jurisdiction”.

The above provisions greatly facilitate Zambia's
cooperation with other countries in the effective
implementation of competition policy and law,
both regionally and internationally.

The provisions of section 66 of the Act also greatly
facilitate the effective implementation of competi-
tion policy and law in Zambia. They provide that
“the Minister may, by statutory instrument, on
the recommendation of the Commission, make
regulations to provide for the manner in which in-
vestigations under this Part shall be carried out”.
The importance of the provisions is that they en-
able the Commission to lay out in more detail,
which can be subjected to frequent changes and
amendments, pertinent matters pertaining to pro-
cedural issues. As has already been stated earlier,

the main regulations to the Act, the Competition
and Consumer Protection (General) Regulations,
2011, were gazetted on 19 August 2011 as Statu-
tory Instrument No.97 of 2011. The regulations
cover the following areas: (i) determination of rel-
evant product market; (i) market inquiry process;
(iii) application for authorization of horizontal or
vertical agreement, and application for exemp-
tion; (iv) threshold for authorization of proposed
merger, and application for negative clearance; (v)
authorization of investigations, notice of investiga-
tion, unannounced raid on premises, form of con-
sent agreement, undertakings, and investigation
at request of foreign competition authority; (vi)
lodging of complaints; and (vii) service of docu-
ments on Commission, service of documents on
person other than Commission, service of notice
by Commission, Inspectors, and fees.

2.5 Sanctions

One of the major shortcomings of the old Act that
was identified by officials of the former Zambia
Competition Commission (ZCC) was the inad-
equacy of sanctions under that Act which did not
deter would-be offenders. The new Act has recti-
fied that problem and provides for the imposition
of various sanctions, of both administrative and
criminal nature. Administrative sanctions are im-
posed by the Commission, while criminal sanctions
can only be imposed by law courts.

The most deterrent administrative sanction is the
imposition of fines of up to 10 per cent of the of-
fending enterprise’s annual turnover. This sanction
is imposed for a number of offences, including
the following: (i) entering into or giving effect to
per se prohibited agreements (in breach of sec-
tions 9(1) and 10(1) of the Act); (ii) abusing a posi-
tion of dominance (in breach of section 16(1) of
the Act); (iii) not complying with a condition of an
exemption (section 21(3)); (iii) offences relating to
mergers (i.e.;; implementing a reviewable merger
without the approval of the Commission, imple-
menting a merger that has been rejected by the
Commission, or (iv) failing to comply with merger
approval conditions) (section 37); and (v) certain
offences relating to consumer protection (e.g., en-
gaging in unfair trading practices, false or mislead-
ing representations, display of disclaimers, supply
of defective and unsuitable goods and services,
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charging consumers more than the price indicat-
ed or displayed on a product or service, violating
consumer product safety)

For most offences relating to consumer protection
(i.e., those related to unfair trading practices, false
or misleading representations, supply of defective
and unsuitable goods and services, and consumer
product safety), the imposition of penalty units is
allowed in terms of section 50(3) of the Act in cas-
es where such units are higher than the monetary
fines of up to 10 per cent of annual turnover. In
the case of product labelling, the criminal sanc-
tion of imprisonment of up to 3 years may also be
imposed.

Penalty units are provided for in the Fees and
Fines Act (Cap 45) of 1994. Part IIl of that Act, on
Fines and Penalty Units, provides that where any
Act provides that a fine may be imposed for an
offence, the fines should be expressed in penalty
units, and that “in any written law, unless the con-
text otherwise requires, ‘penalty unit’ means one
hundred and eighty kwacha”. At the current ex-
change rate, one kwacha is equal to $0.04.

Imprisonment can also be imposed in terms of
section 7(6) of the Act on anyone who delays or
obstructs the Commission’s investigations, or gives
the Commission false or misleading information in
the course of its investigations.

The fines under the new Act are therefore much
higher than those under the old Act, which only
amounted to up to 10 million Kwacha ($2 000).
The higher fines are thus suitable and deterrent
enough for serious competition offences such as
cartelization and monopolization, as well as for
consumer protection offences.

It is noted that section 86(3) provides that the
Commission may retain a percentage of fines paid
in relation to the annual turnover of a person or
an enterprise that is prescribed by the Minister re-
sponsible for finance. Such practice however has
potential adverse side-effects to effective imple-
mentation of competition policy and law. Firstly, it
puts the neutrality of the competition authority at
risk by the mere fact that financial considerations
might guide the authority in arriving at its decisions
on competition cases. Secondly, the monetary in-
terest in competition enforcement activities directs
the attention of the competition authority from
other equally important competition promotion

activities, such as advocacy. While the investigation
of competition and consumer protection violations
is a resourceful activity on the part of competition
authorities, whose costs need to be defrayed by
those who directly benefit commercially from the
investigative activity, the costs should more ap-
propriately be defrayed from administrative fees
rather than from fines.

It is recommended that section 86(3) of the
Act, which provides that the Minister of
Finance may prescribe the percentage

of the turnover paid by a person or an
enterprise as a fine for contravening

the provisions of the Act be retained

by the Commission be deleted.

Among other administrative sanctions under
the Act, the Commission may revoke approved
mergers, or exemptions granted on anticompeti-
tive practices, if a party to the merger or exempt-
ed practice submitted materially incorrect or mis-
leading information in support of the merger or
the practice, or fails to comply with any condition
of an approval of the merger or exemption of the
practice (section 21(1) and section 35(1)). It may
also make a person liable for any loss or damage
arising as a result of the lack of conformity of the
goods with the relevant standard, or the defect or
dangerous characteristic on account of which the
goods have been declared unsafe (section 52(3),
or declare unfair contract terms null and void.

Section 82 of the Act contains the general pen-
alty provisions. In that section, it is provided that
"a person who contravenes a provision of this Act
for which a specific penalty is not provided for
under this Act, commits an offence and is liable,
upon conviction, to a fine not exceeding one
hundred thousand penalty units or to imprison-
ment for a period not exceeding one year, or to
both”.

Section 83 makes managers of offending enter-
prises personally liable for offences committed by
the enterprise, thus strengthening the deterrent
effects of sanctions under the Act. The relevant
provisions of section 83 provide that “where an of-
fence under this Act is committed by a body cor-
porate or unincorporated body, every director or
manager of the body corporate or unincorporated
body shall be liable, upon conviction, as if the di-
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rector or manager had personally committed the
offence, unless the director or manager proves to
the satisfaction of the court that the act constitut-
ing the offence was done without the knowledge,
consent or connivance of the director or manager
or that the director or manager took reasonable
steps to prevent the commission of the offence”. It
is noted that the liability of management is upon
conviction by a law court, with the assumption that
all the legal requirements of natural justice have to
be met in the process.

2.6 Sector Regulators

Sector regulated activities in Zambia are provided
for in Part VI of the Act. Section 42 provides that
"subject to section three, the economic activities
of an enterprise in a sector where a regulator ex-
ercises statutory powers is subject to the require-
ments of Part IlI". The referred to section three of
the Act contains the application provisions of the
Act, which provide that the Act: (a) applies to all
economic activity within, or having an effect with-
in, Zambia; (b) binds the State insofar as the State
or an enterprise owned by the State engages in
commercial activities; (c) exempts: (i) collective
bargaining activities; (ii) intellectual property rights;
(i) conduct designed to achieve non-commercial
socio-economic objectives; and (iv) business of
statutory monopolies.

Part Il of the Act deals with restrictive business and
anticompetitive trade practices (anticompetitive
agreements of a horizontal and vertical nature,
and abuse of dominant position).

Section 42 of the Act therefore means that activi-
ties of enterprises in regulated sectors fall under
the jurisdiction of the Commission in as far as re-
strictive business and anticompetitive trade prac-
tices are concerned, unless the enterprises fall
under the explicit exemptions of section 3 of the
Act. The Commission also has powers in terms
of section 44 to undertake market inquiries into
competition in regulated sectors. The Act is how-
ever silent on whether or not the requirements of
its Part IV, on mergers, also apply to enterprises in
regulated sectors. While it can be assumed that
the requirements of Part IV are applicable, this
needs to be clarified to avoid legal wrangles, more
so because mergers and acquisitions in regulated
sectors are rife.

It is recommended that it also be made
clear under section 42 of the Act that
“the economic activities of an enterprise
in a sector where a regulator exercises
statutory powers is subject to the
requirements of Part Il and Part IV".

The Commission is required under the Act to enter
into cooperation agreements with sector regula-
tors in the implementation of competition policy
and law. In that regard, section 43 of the Act pro-
vides that “for the purpose of coordinating and
harmonizing matters relating to competition in
other sectors of the economy, enter into a mem-
orandum of understanding with any regulator in
that sector, in the prescribed manner and form”.

The interface between competition authorities and
sector regulators has always been a contentious
issue worldwide™®. It has been noted that despite
having a common goal, and potentially play-
ing complementary roles in fostering competi-
tive markets and safeguarding consumer welfare,
the different approaches employed and different
perspectives held by competition policy and sec-
tor regulation can be a source of friction. The fric-
tion is heightened by the blurring of the distinc-
tion between economic and technical regulation
and competition enforcement, which are common
regulatory tasks. Common regulatory tasks are
briefly explained in Box 14 below

Box 14: Common Regulatory Tasks

« Competition Protection: controlling
anticompetitive conduct and mergers.

+ Access Regulation: ensuring
non-discriminatory access to necessary
inputs, particularly network infrastructure.

» Economic Regulation: adopting measures
to control monopoly pricing.

+ Technical Regulation: setting and
monitoring standards to ensure
compatibility and to address privacy,
safety and environmental concerns.

Source: OECD, Relationship between Regulators and
Competition Authorities, 1999.

It has also been found that jurisdictional conflicts oc-
cur as a result of ambiguities in the law as to wheth-
er sector regulation or competition law has prec-
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edence with regard to competition issues. In many
instances, sector regulators preceded competition
authorities and were thus given responsibility for
competition issues in their respective sectors. Even
in cases where new sector regulators have been cre-
ated after competition authorities, most countries
choose to assign them competition responsibilities

as a means of infusing and diffusing competition
principles in the sector-regulatory regime.

The regulatory environment in Zambia has grown
considerably, with competition regulation by the
Competition Commission occupying the centre of
that environment, as shown in the Figure 1 below:

Figure 1: Regulatory Environment in Zambia**’
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Source: Zambia Competition Commission Strategic Plan: 2008-2011

In Zambia, like in most other countries, regulation
cannot entirely be separated from competition
law, as observed by the former ZCC in its Strategic
Plan: 2008-2011. Regulation has often preceded
competition law, and was used as a fundamental
instrument to introduce competition in specific
economic sectors.

Of all the sector regulators in Zambia, four stand
out as requiring cooperation with the Commission
in the implementation of the country's competition
policy and law since they have some competition
functions. These are the Pensions and Insurance Au-
thority (PIA), the Zambia Information and Commu-
nications Technology Authority (ZICTA), the Energy
Regulation Board (ERB), and the Bank of Zambia.

The enabling Act of PIA is the Pension Scheme
Regulation Act, 1996 (No.28 of 1996) (as amended

by Act No.27 of 2005). The broad functions of the
Authority are to supervise and regulate the pen-
sions and insurance industry in Zambia, and to
license entities operating in the industry (i.e., pen-
sion schemes, insurance firms, insurance brokers,
etc.). Its specific functions in terms of section 5(1)
of its enabling Act include “in consultation with the
Competition Commission to formulate and imple-
ment measures calculated to encourage healthy
competition and eliminate unfair practices in the
insurance and pensions industry”.

ZICTA administers the Information and Communi-
cation Technologies Act, 2009 (ICT Act), as well as
the Electronic Communications and Transactions
Act, 2009, and the Postal Services Act, 2009. The
basic functions of the Authority in terms of section
6 of the ICT Act include the implementation and
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administration of the licensing and assignment
schemes in the Zambian ICT market, the provi-
sion of national frequency and numbering plans,
the allocation of radio transmission frequencies,
and the promotion of research and develop-
ment. It also has the statutory function to “pro-
mote competition among persons engaged
in commercial activities relating to, or in con-
nection with, the provision of information and
communication technology and efficiency and
economy on the part of persons so engaged”.
Section 8 of the ICT Act however provides that
“the Authority shall consult the Zambia Com-
petition Commission on any matter relating to
competition in the sector”.

According to the Commission, a lot of anti-
competitive practices go unchecked in the tel-
ecommunications services sector because of
the concurrent jurisdiction on competition be-
tween the Commission and ZICTA, which con-
fuses the investigative and enforcement author-
ity. The Commission is however receiving a lot
of complaints from the sector. ZICTA confirmed
that there are a lot of competition concerns in
the sector, with the major concern being domi-
nance, and its abuse through both exploitative
and exclusionary practices. The Authority had to
put price caps on interconnection rates to avoid
predatory practices, as well as collusive pricing.
Tying arrangements are also prevalent in the
sector.

The ERB was established under the Energy Reg-
ulation Act, 1995 with the functions of licensing
all players in the energy sector (electricity, pe-
troleum, gas, etc.), and setting electricity tariffs.
It also monitors the efficiency and performance
of undertakings in the energy sector, and in-
vestigates complaints from consumers on price
adjustments made, or services provided, by the
undertakings. The Board’s competition functions
in terms of section 6 of its enabling Act are “in
conjunction with the Zambia Competition Com-
mission established by the Competition and Fair
Trading Act, monitor the levels and structures
of competition within the energy sector with a
view to promoting competition and accessibil-
ity to any company or individual who meets the
basic requirements for operating as a business
in Zambia”.

The Bank of Zambia is a Statutory Body that was

established under the Bank of Zambia Act, 1996.
It administers the Banking and Financial Services
Act, 2005. Its broad functions are to formulate
and implement monetary and supervisory poli-
cies that will ensure the maintenance of price
and financial systems stability so as to promote
balanced macro-economic development. The
Bank has competition functions since it is con-
cerned over collusion between banks on interest
rates and other charges. In the area of mergers
and acquisitions, no banking undertaking can
engage in corporate restructuring without the
authority of the Bank. The factors that the Bank
takes into account in assessing consolidations
include limitations in voting control to avoid
dominance by one undertaking.

There are serious competition concerns in all the
regulated sectors, with the main concerns being:
(i) abuse of dominance, or monopolization (in
the ICT, insurance, energy (particularly electric-
ity) sectors; (i) collusive and cartel-like behav-
jiour (ICT, energy, and banking sectors); (iii) tying
arrangements (ICT sector); and predatory lend-
ing (banking sector).

From the interviews held with all the above sector
regulators during the fact-finding visit to Zambia,
the cooperation between the Commission and
the regulators is good and satisfactory, with the
sector regulators acknowledging the supremacy
of the Commission over competition matters in
their respective sectors. The following are the
views and comments expressed in that regard:
(i) as provided for in the ICT Act, the Authority
has to collaborate with the Commission on any
issue related to competition, including the Au-
thority's pricing determinations — the Authority
also always seeks the advice of the Commission
whenever it receives applications for change of
licences; mergers and acquisitions in the sector
are not the Authority’s primary concern, but that
of the Commission; the Commission however al-
ways requests the Authority’s views and com-
ments on such transactions (Zambia Information
and Communications Technology Authority); (ii)
even though the Board has concurrent jurisdic-
tion with the Commission over competition in
the energy sector, it views the Commission as
the boss in that area, and that the role of the
Board is to give the Commission the necessary
technical advice and support; the Commission
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therefore leads with the Board’s support (En-
ergy Regulation Board); (iii) in cases of merg-
ers in the pensions and insurance sector, these
are notified to the Commission for examination
since the Pensions Act does not specifically pro-
vide for that; the Commission however always
requests the Authority to comment and give its
views on such mergers (Pensions and Insurance
Authority); and (iv) the engagement between
the Bank and the Commission is satisfactory; the
Bank often refers cases to the Commission for
investigation; in merger control, there is a reali-
zation that even though the Bank and the Com-
mission have concurrent jurisdiction, the Bank is
only concerned over the protection of deposi-
tors while the Commission looks at lessening of
competition in the relevant market; a merger of
financial institutions can therefore only be im-
plemented if it gets the authority of both regula-
tors (Bank of Zambia).

The Commission has negotiated Memoranda of
Understanding (MoUs) on concurrent jurisdic-
tion on competition matters with some of the
sector regulators with competition functions in
accordance with the provisions of section 43 of
the new Act. The MoU with the energy regulator
was signed in September 2011, while that with
the ICT regulator was signed in October 2011.
The MoUs with the pensions and insurance reg-
ulator and with the Bank of Zambia are in the
process of being finalized.

The MoUs cover the following areas: (i) basis of
Agreement (that the agreement is entered into
in order to establish the manner in which the
parties will interact with each other in respect
of the investigation, evaluation and analysis of
mergers and acquisition transactions and com-
plaints involving anti-competition practices);
(i) investigations (that the parties may under
certain circumstances and at the request of ei-
ther party assist each other to carry out inves-
tigations); (iii) restrictive practices complaints
(handling of complaints where the parties have
concurrent jurisdiction, and where there is no
such jurisdiction); (iii) application for approval
in respect of particular transactions; (iv) estab-
lishment of joint Working Committee (to man-
age and facilitate cooperation and consultation
in respect of matters dealt with by each party
in terms of the agreement); (v) sharing of re-

sources; (vi) exchange of information; and (vii)
confidentiality.

Other Statutory Bodies without competition
functions that were interviewed during the fact-
finding visit to Zambia, such as the Zambia De-
velopment Agency (ZDA) and the Citizens Eco-
nomic Empowerment Commission (CEEC) also
indicated a great wish to cooperate with the
Commission. ZDA cooperates with the Commis-
sion in the area of privatization of State enter-
prises, and is prepared to extend that coopera-
tion in the area of promotion of micro, small and
medium enterprises. CEEC is prepared to coop-
erate with the Commission in consumer educa-
tion and awareness through the use of its offices
in all the nine Provinces in the country.

Even though sector regulators that have compe-
tition functions are prepared to cooperate with
the Commission in other fields such as consumer
protection and welfare. For example PIA advised
that it deals with a lot of service providers in the
pensions and insurance sector who are abusing
consumers, most of the affected consumers not
knowing whether and how they can submit their
complaints to the Commission. The Authority
would therefore want to collaborate more with
the Commission on consumer protection in the
sector. The Bank of Zambia also advised that it is
concerned over predatory lending in the bank-
ing sector, which is hurting consumers, and is
working with the Commission on the drafting of
a whole chapter on competition and consumer
protection in the Banking and Financial Services
Act.

It is recommended that the Commission’s
MoUs with sector regulators should not only
be confined to those that it has concurrent
jurisdiction on competition matters with,

but should also be extended to other
regulators on other areas of cooperation.

The Zambia Information and Communications
Technology Authority (ZICTA) at the interview
held on 18 October 2011 during the fact-finding
visit to Zambia raised a concern that even though
a system of consultations with the Commission
was in place before the signing of the MoU be-
tween the two regulators, the Commission in
2010 made an application to the High Court on
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the interpretation of a Statutory Instrument that
had been gazetted by the Minister of Transport
and Communications under the ICT Act to fore-
close entry into the mobile cellular phone and
fixed landline sectors for a period of five years,
thus violating the provisions of the Competi-
tion Act. The Commission had not informed or
consulted the Authority, as it usually did on is-
sues affecting competition in the sector, before
making the court application. The Authority was
therefore left with no choice but to oppose the
application since it was the administrator of the
Statutory Instrument in question. The Authority
felt that the above disagreement with the Com-
mission was caused by lack of information and
consultations before the matter was referred to
the courts by the Commission. With the signing
of the MoU between the two regulators, similar
disagreements should not arise since the MoU
provides for the establishment of a Committee
to facilitate exchange of information between
the two.

In response to the above concerns, the Commis-
sion was rather surprised that ZICTA was com-
plaining that the Commission did not consult the
Authority before taking the issue of the Statutory
Instrument to the High Court for interpretation
when the Authority did not consult the Commis-
sion in the first place when it was drafting that
Statutory Instrument with the knowledge that it
was in violation of the provisions of the Competi-
tion Act. The Commission however agreed with
the Authority that similar disagreements should
not arise with the signed MoU between the two
regulators in place.

2.7 Judicial Review

The judicial system in Zambia is at four levels, starting
with the lower courts up to the Supreme Court. The
lowest courts are the local (traditional) courts, which
consider cases of a customary nature (divorces, child
maintenance, adultery, witchcraft, etc.). The next lev-
el of courts are the Magistrates Courts, consisting of
both lay Magistrates, who are trained for periods of
not less than two years, and professional Magjistrates,
who are trained lawyers. The courts hear matters on
first instance, as well as appeals from the local courts.
They hear civil cases involving up to Kwacha 30 mil-
lion (about $60 000), as well as criminal cases except
those that attract capital punishment.

The higher courts are the High Court of Zambia,
consisting of Judges, and the Supreme Court of
Zambia, which is the highest court in Zambia.

All court appeals in Zambia are dependent on
the aggrieved party making the appeal within the
stipulated 30-day time frame. The appeal period is
not based on working days but on calendar days
if more than 7 days. There are plans to reduce the
appeal period so as to finalize cases as soon as
possible.

The new Competition and Consumer Protection
Act, 2010 provides for the setting up of a Competi-
tion and Consumer Protection Tribunal (CCPT) to
hear appeals against the decisions of the Commis-
sion. Even though the Tribunal was established in
2011, its rules had not been gazetted by the end of
that year. In the absence of the rules of the Tribunal,
all appeals against the decisions of the Commission
have to be made directly to the High Court.

Stakeholders interviewed during the fact-finding
visit to Zambia expressed mixed sentiments on the
involvement of the CCPT in the appeal process.
One view was that the involvement of the Tribunal
would lessen the costs of appeal to the parties. The
other view was however that the Tribunal would be
a further impediment in the appeal process, which
would merely lengthen the process, since it would
be an intermediary appeal body before the matter
is referred to the High Court if its decision is ap-
pealed against.

Not many competition and consumer protection
cases have undergone judicial review. The few re-
viewed cases have included two criminal cases in
the Magistrates Court against Zambia Breweries
Group, involving foreign bodies in a sealed beer
bottle in contravention of section 12(e)**° of the
old Competition and Fair Trading Act, 1994, and
abuse of dominance in contravention of section
7(2)(e)'%° of the same Act, and two Commission
applications to the High Court for interpretation
of Statutory Instrument No.11 of 2009 (Reserved
Services Order), 2009, and for the interpretation of
the meaning of the terms ‘merger’, ‘takeover’ and
‘acquisition”.

The judiciary in Zambia has therefore not had
much experience in considering competition and
consumer protection cases, and requires capacity
building in that area through the holding of adju-
dicators seminars and workshops.
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It is recommended that competition law
training be organized for members of the
CCPT, and that the capacity of members
of the Tribunal in the field of competition
and consumer protection policy and law
be continuously built upon through the
holding of periodical adjudicators’
seminars and workshops at which the
other members of the Judiciary in Zambia,
including Magistrates and Judges, would
be invited.

Section 60 of the Act provides that orders or
directions of the Commission from its investiga-
tions can be appealed against to the CCPT by
any aggrieved person or enterprise within thirty
days of receiving the order or direction. Ap-
peals against the decisions of the Tribunal can
be made to the High Court in terms of section
75 of the Act, also within thirty days of the de-
termination.

The functions of the Tribunal in terms of section
68 of the Act are to: “(a) hear any appeal made
to it under this Act; and (b) perform such other
functions as are assigned to it under this Act or
any other law”. Other functions assigned to the
Competition and Consumer Protection Tribunal
under the Act include: (i) confirming consent
agreements or undertakings entered into by the
Commission with enterprises under competition
investigations; (ii) considering applications from
the Commission for mandatory orders to en-
force the payment of penalties imposed by the
Commission against the concerned enterprises;
(iii) considering applications from the Commis-
sion for mandatory orders on the enforcement
of directions and undertakings; (iv) ordering di-
vestiture, or declaring void any provision of a
merger agreement, if a merger is implemented
in contravention of the Act; and (v) consider-
ing applications from the Commission for orders
prohibiting the sale of an unsafe goods.

The Tribunal has strong powers in the undertak-
ing of its adjudicative proceedings. In that re-
gard, section 71 of the Act provides as follows:
"(1) The Tribunal may —
(a) order the parties or either of them to produce
to the Tribunal such information as the Tribunal

considers necessary for the purposes of the
proceedings; or

(b) take any other course which may lead to the just,
speedy and inexpensive settlement of any matter
before the Tribunal.

(2) The Tribunal may summon witnesses, call for the
production of, or inspection of, books, documents
and other things, and examine witnesses on
oath, and for those purposes, the Chairperson is
hereby authorized to administer oaths.

(3) A summons for the attendance of any witness or
the production of any book, document or other
thing shall be signed by the Chairperson and
served in the prescribed manner”.

The Tribunal, which was established in 2011 but
has still not commenced effective operations
pending the adoption of its rules, however does
not have powers of reviewing the imposition
of criminal sanctions on breach of the coun-
try’s competition law, such powers rest with law
courts.

The Tribunal consists of five part-time members
appointed by the Minister in terms of section
67(1) of the Act, as follows: “(a) a legal practi-
tioner of not less than ten years legal experi-
ence, who shall be the Chairperson; (b) a repre-
sentative of the Attorney-General, who shall be
the Vice-Chairperson; and (c) three other mem-
bers who shall be experts, with not less than five
years experience and knowledge, in matters rel-
evant to this Act”.

The desired independence, or decision making
autonomy, of the Tribunal from political influ-
ence is greatly compromised. Apart from be-
ing appointed by the Minister, its members may
also be removed by the Minister for unspeci-
fied reasons in terms of section 67(5) of the Act.
The Secretariat of the Tribunal also consists of
civil servants working in a government ministry,
as provided for in section 69 of the Act, which
provides that “the Ministry responsible for com-
merce shall provide the necessary secretarial
and accounting services to the Tribunal to per-
form its functions under this Act".

It is recommended that the removal
by the Minister of a member of the
Competition and Consumer Protection
Tribunal be on clear grounds and
reasons that should be provided for in
the Act.
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3. INSTITUTIONAL FRAMEWORK

3.1 Resources

(a) Staffing and Human Resources

The Commission has a total of 37 positions on its
staff establishment (the former ZCC only had 26
positions on its establishment), of which 29 are
currently filled, as shown in Table 2 below. The or-
ganizational structure of the Commission is also
shown in Figure 2 below.

Table 2: Filled Positions on the Commission’s Staff Establishment (as at 16 October 2011)

.. Total No. Filled

Office of the Executive Director Executive Director, Personal Assistant, Chief Analyst 3
Mergers & Monopolies Department Director, Senior Research Analyst, Research Analysts 5
Consumer & Public Relations Department Director, Research Analysts, Public Relations Officer 5
Legal & Enforcement Department Director, Manager Legal, Legal Assistant 3

Finance & Administration Department

Kitwe Office Research Analysts

Total No. of Filled Positions on the Establishment

Source: Compiled from information obtained from the CCPC

Of the Commission’s present 29 full-time employ-
ees, 6 (or 21 per cent of the total number of em-
ployees) are in managerial positions, 14 (48 per
cent) are in other professional positions, and 9 (31
per cent) are in financial and administrative sup-
port positions. A total of 17 managerial and pro-
fessional staff is directly involved in competition
and consumer issues, constituting about 60 per
cent of the total number of employees.

All the Commission’s professional staff has Univer-
sity degrees in their respective areas of compe-
tences (i.e., economics, law, administration, and
accounts). The mix of economists and lawyers is
however not adequate. The Commission pres-
ently only has 3 lawyers, and up to 15 economists.
There is therefore need for more lawyers.

Staff turnover in the Commission has been very
low since 2008, mainly because of improved con-
ditions of services, in terms of both basic salaries
and other employee benefits. Salaries in the Com-
mission compare very favourably, not only nation-
ally but also regionally. Over the last three years,
the Commission has not lost any support staff, and
lost only two professional staff.

The Commission however has a serious human
resources gap since its present staffing level is
not commensurate with its current operations

Director, Human Resources Officer, Research Analyst, Accountant,
Administrative Assistants, Receptionist, Office Assistants, 11
Library Assistant, Drivers

29

and stakeholder expectations. For example, the
Commission’s Legal & Enforcement Department
is manned by only 3 people, while the number of
competition and consumer cases requiring legal
advice and enforcement is on the increase. The
Mergers & Monopolies Department and the Con-
sumer & Public Relations Department are also
only manned by 6 people each at Head Office,
which over-strains the Departments in terms of in-
vestigations to the sacrifice of equally important
advocacy and awareness activities. The Kitwe of-
fice is particularly affected since the critical post
of Regional Manager has still not been filled. The
Commission advised during the fact-finding visit to
Zambia that funding is the major impediment to
filling the human resources gap.

The Universities should be the natural pool of
trained personnel for the Commission in the spe-
cialized field of competition policy and law. How-
ever, none of the Universities in Zambia are cur-
rently offering courses in subjects connected to
competition policy and law.

The Commission recently appointed on a part-
time contract basis 10 Inspectors in terms of sec-
tion 7 of the Act. Plans are to appoint a total of
60 such Inspectors based in all the country’s nine
Provinces. A Regional Office has also been opened
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in the Copperbelt town of Kitwe, and staff for that
office is being recruited. The Office will handle
both competition and consumer matters.

It is recommended that the Commission
be given the necessary funding to fill the
existing human resources gap, and also
that the main University in Lusaka be
assisted in introducing courses related
to competition policy and law to provide
a trained human resource source for the
Commission.

(b) Budget and Financial Resources

Paragraph 10 of the First Schedule to the Act pro-
vides that the funds of the Commission consist of
“such moneys as may: (a) be appropriated by Par-
liament; (b) be paid to the Commission by way of
fees, levies, grants or donations; or (c) vest in or

accrue to the Commission”. The Commission may
also accept grants or donations from any source,
raise loans, or charge and collect fees for services
it provides.

Table 3 below shows the Commission’s income
sources in 2010. In 2010 (up to November 2010),
total income received by the Commission was
about K4.600 billion (about $950 000), of which
only about K1.666 (about $340 000), or (36 per
cent of total income) was in the form of govern-
ment grants. The major source of the Commis-
sion’s income was statutory fees and fines, of
which merger notification fees were predominant.
Fees to be levied for applications for exemption
of rule-of-reason anticompetitive agreements, as
provided for under sections 18 and 22 of the new
Act, will also significantly contribute to the Com-
mission’s income through adequate stakeholder
education of the provisions of the Act.

Table 3: Income Sources in 2010

Approved

Budget
Jan-Dec
(ZMK)

Income Source

Actual Income

Jan-Nov Actual Income

Jan-Nov
Percentages

Government grant 2201 000 000 1666034 723 343 229 36.22 per cent
Statutory fees and fines 1 828 060 000 2 805 203 252 577916 60.99 per cent
Extraordinary board meetings income 0 109 400 000 22538 2.38 per cent
Income from workshops 15000 000 19 095 206 3934 0.42 per cent
Total income 4 044 060 000 4599733 181 947 617 100 per cent

Source: From figures supplied by the CCPC

As indicated in the Commission’s approved Budg-
et for 2010, the Government should be the major
funder of the Commission’s operations through
grants since the Commission is a Statutory Body
with non-commercial functions of a regulatory
nature. The actual grant disbursements in 2010
were however much reduced, resulting in income
from statutory fees and fines being the largest
contributor to the Commission’s funds, at about
61per cent of total income. Income from fees and
fines is however not reliable since it depends on
unpredictable behaviour of enterprises, such that
it cannot be depended upon to finance the Com-
mission’s advocacy and awareness activities. Ide-
ally, the fines imposed on breach of competition
law should be paid to Treasury, to avoid the likely
possibility of the Commission prioritizing competi-

tion cases that attract such fines to the detriment
of other equally important competition activities
like advocacy and awareness, while service fees
could be paid to the Commission for cost reduc-
tion purposes and as supplementary to govern-
ment grants for use to fund the Commission’s de-
velopmental projects.

It is recommended that the Government
should take up its responsibility of ensuring
that the Commission’s operations are fully
funded from government grants.

Even though the Act does not specifically provide
for the charging of merger notification fees, the
administrative regulations to the Act do provide
for the collection of such fees. Merger notification
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fees are becoming a major source of funding for
competition authorities, particularly those in de-
veloping countries but also in some developed
countries. The competition activities of most, if not
all, developing countries are grossly under-fund-
ed. It has been found that merger notification fees
go a long way in assisting in the meeting of the
high costs of merger review and examination. It
can also be argued that merger notification fees
are an effective deterrent against the notification
of mergers with motives other than pro-competi-
tive efficiency reasons.

Merger notification fees in Zambia are relatively
high compared with those charged in other coun-
tries in the region. The fees are calculated at 0.1
per cent of the combined annual turnover or as-
sets in Zambia of the merging parties, whichever
is higher, with a cap of maximum fee of 16 666
667 fee units®®, which translate to K3 billion (or
about $600 000).%? The high fees go beyond their
intended purpose of defraying the Commission’s
costs of merger examination, and are a major
source of income for the Commission. It is there-
fore not surprising that merger notification fees
constitute over 60 per cent of the Commission’s
income, far outstripping the government grant,
which should be the major source of the Commis-
sion’s operational funds. This presents two major
concerns. Firstly, the very high merger notifica-
tion fees increase the transaction costs of merger
transactions, and places a heavy financial burden
on the merging parties who in most cases enter
into merger transactions for economic and viabil-
ity reasons. Secondly, it would not be prudent for
the Commission to over-rely on merger notifica-
tion fees for the funding of its operations since
such fees are not a stable source of income.

It is therefore recommended that the
maximum merger notification fee in
Zambia be revised and lowered from
the very high $600 000 in line with
practice in the region.

In addition to merger notification fees, the Com-
mission under the old Act also used to charge an
extra fee for expediting its examination of merg-
ers. The charging of the extra merger examination
expedition fees is however no longer provided for
in the Regulations to the new Act since the Act
now provides for specific merger examination

deadlines. The Commission has therefore discon-
tinued the practice.

The Act also provides that the Minister of Finance
may prescribe a percentage of the fines payable
to the Commission to be retained by the Commis-
sion. The Commission has made proposals that it
retains 60 per cent of the fines, which have still to
be approved by the Minister. The Ministry is of the
view that such requests should be made on a case
by case basis, depending on the specific financial
requirements of the Commission. It is not surpris-
ing that the Commission’s proposals to retain as
much as 60 per cent of the fines have not been
approved by the Ministry of Finance given the fact
that fines of up to 10 per cent of the offending en-
terprises’ annual turnovers can be very high. The
retention by the Commission of a percentage of
fines imposed on contravention of certain provi-
sions of the Act adversely affects the Commission’s
prioritization of its activities, and it has already
been recommended that the relevant provisions
of the Act be removed.

Based on the Commission’s budgetary perfor-
mance in 2010, total employment costs of about
K2.725 (about $561 390) were by far the larg-
est expenditure, at 72 per cent of total recurrent
expenditure of about K3.787 billion (about $780
141). Table 4 below shows the breakdown of em-
ployment costs during that year, excluding allow-
ances directly related to operations, such as travel
per diem allowances.

Table 4: Employment Costs in 2010
Actual Expenditure 2010
Jan-Nov

Employment

Cost
EETS

Personal Emoluments 2297 262 414 473272
Employees Pension Scheme 134215314 27 650
Medical and Funeral Expenses 27854 830 5739
NAPSA Contributions (national 79 682 637 16 416
social security)

Staff Welfare 7132602 1469
Gratuity and Terminal Benefits 178 840 071 36 844
Total Employment Costs 2724987 918 561390

Source: From figures supplied by CCPC

220.  While having employment costs as high
as 72 per cent of total recurrent expenditure might
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seem unacceptable for a regulatory authority with
a wide socio-economic mandate, the figures in-
volved in dollar terms are relatively small, indicat-
ing that the Commission’s other operations are
being under-funded. There is also need to main-
tain highly competitive conditions of services to
avert high staff turnover. Presently, staff salaries in
the Commission are highly competitive, and com-
pare favourably with other government bodies, in-
cluding sector regulatory bodies. What is required
therefore is to reduce the percentage of employ-
ment costs to total expenditure is increased fund-
ing for the Commission for use in other operational
areas, such as advocacy and awareness activities.

(c) Office Facilities and Equipment

The Commission's Head Office is located in the
Main Post Office along Cairo Road in the central
business area of the City of Lusaka. The offices are
however on the fourth floor of the building, which
has had no functioning elevators for many years.
Accessing the offices is therefore a daunting task
unless one is in excellent physical position, which
many of the Commission’s clients are not.

The location of the Commission’s offices therefore
does not encourage visits to the Commission for
the purposes of lodging competition and con-
sumer complaints, which are core to the Commis-
sion’s operations. While seriously affected compe-
tition complainants might not be deterred by the
location, the location most certainly discourages
individual consumer complainants, particularly or-
dinary citizens.

The Commission was offered bigger office prem-
ises in a government building three years ago,
but has not occupied it because the building
needs a lot of renovation. The office premises,
which are situated along Cairo Road in Lusaka,
are much more easily accessible than the Com-
mission’s present offices in the Main Post Office
since they are on the ground floor right from the
busy street.

It is recommended that the renovation of
the office premises that the Commission
has been offered by the Government be
expedited to enable its speedy occupation.

The Commission has a good information technol-
ogy (IT) equipment. It is now on optic fibre internet

connection, with 25 computers connected in the
Lusaka office and 3 computers in the Kitwe office.
It bought another 12 computers in 2012 to replace
old computers and for new staff employed.

The Commission currently has a total of 9 motor
vehicles, of which 5 have been allocated to senior
management for their official and personal use, 2
are pool vehicles for use in Lusaka, and 2 are for
use in the Copperbelt. Senior management is al-
located vehicles as part of employment contracts.
The vehicles are allocated both for official and per-
sonal use, and can therefore be used for official
Commission business.

Zambia is a huge but sparsely populated coun-
try. Air travel is serviced by nine main airports
in seven of the country’s ten Provinces®, and a
number of other airdromes that are not com-
mercialized serviced. The major national airline,
Zambia Airways, is no longer operating, and the
privately owned airline, Zambezi Airways, has
also suspended operations. The Zambia Railway
Network comprises Zambia Railway Limited, with
846 kilometres mainline rail lines and 427 kilome-
tres of branch lines, mostly in the Copperbelt, and
TAZARA Railway linking Zambia with Dar-es-Sa-
laam in the United Republic of Tanzania, with 891
kilometres of rail lines in Zambia.*** The internal
rail network in Zambia however only covers three
regions of the country (the Northern Region, the
Central Region, and the Southern Region)*®. Pas-
senger services under Zambia Railway Limited
are however only between Kitwe and Living-
stone (Kitwe-Ndola-Kapiri Mposhi-Lusaka-Liv-
ingstone, and back), and under TAZARA Railway
only between Kapiri Mposhi and the border with
the United Republic of Tanzania (Kapiri Mposhi-
Mbeya).1% Zambia has an extensive road network
totalling over 95 000 kilometres, of which over
25 000 are paved (over 7 000 kilometres being
trunk of main routes), and over 75 000 kilometres
are unpaved (some of the unpaved highways are
grade laterite roads).'®

The most commonly used means of transport in
Zambia, which covers all the remote areas of the
country is therefore road transport.

With only 9 motor vehicles, there is therefore a se-
rious transport problem in the Commission, which
is affecting the investigation of competition and
consumer cases, as well as the undertaking of ad-
vocacy and awareness campaigns.
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It is recommended that the Commission
be given the necessary capital expenditure
funds to procure the much-needed
equipment to allow it to carry out its
tasks effectively.

3.2 Assessment of Cases

The Commission has in place the following docu-
mented guidelines on the handling and assess-
ment of competition and consumer protection
cases: (i) the Enforcement Manual; (ii) Operations
Manual on Merger and Monopolies; and (i) Guide
on consumer protection matters. The guidelines
are in line with international best practice, with
some of them based on UNCTAD and ICN models.

(a) Enforcement Manual

The Enforcement Manual outlines the adminis-
trative enforcement procedures and practices for
handling cases under the new Act.

According to the Manual, the following are the three
underlying principles behind the Commission’s en-
forcement activities which are aimed at providing
standards for enforcing the law in order to encour-
age greater levels of consistency, transparency and
accountability on its part: (i) primary advocate of
competition and consumer protection; (i) balanced
enforcement; and (iii) cooperation and consultation.

® Primary advocate of competition and consumer
protection: the Commission has the power to
intervene in all sectors of the economy in ensuring
compliance in relation to its mandate under
the Act through the use of enforcement tools
such as fines, and equally important in securing
behavioural change, through undertakings and
consent agreements.

® Balanced enforcement: the Commission considers
matters from the perspective of focusing on those
matters where enforcement measures will result in
a broader market impact by increasing compliance
in a particular sector. The Commission strives to
be balanced in its enforcement strategy to seek to
foster behaviour change, stop ongoing conduct,
and secure future compliance and not simply punish
wrongdoing. However where legal contraventions
are blatant, repeated and result in significant
detriment, the Commission imposes stiff fines
against offenders or prosecute where necessary.

® (Cooperation and consultation: the Commission
values input it receives from other national
regulators and its counterpart agencies from
other jurisdictions, as well as from market players.
In its consultations with consumers, traders
and market players in general, the Commission
endeavours to promote voluntary compliance
and transparency.

For the purposes of implementing a fair approach
to compliance and enforcement, and making
strategic use of available resources, the Com-
mission applies the following general criteria to
all enforcement activities: (i) proportionality (any
enforcement action taken should be proportion-
ate to the legal contravention and the seriousness
of the breach)