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1. CONTEXT AND BACKGROUND

1.1  Economic context of Argentina

America, Argentina is the eighth biggest country in 
the world and the second biggest in Latin America 

2. 

the third most populous country in Latin America, 

Buenos Aires. 

which it has been beset over the years, Argentina 
continues to play an important role in the world 
economy, in particular through its agricultural 
production. This is primarily based on the production 

as the grape, representing approximately 10.5% 

Being a country with abundant natural resources 

largest oil producer and the third gas producer 
in Latin America. For its part, the industrial sector, 

milling, the automotive sector, the textile sector, and 
chemical, petrochemical and metallurgical activities. 
Finally, the tertiary sector is primarily based on the 

software, call centres, nuclear 
energy and tourism. The contribution made by the 
latter two sectors to Argentine GDP is in the region 

1

that GDP will continue to rise gradually, reaching 
approximately 12.446 billion Argentine pesos 
in 2018 and 14.801 in 2019.2 Unemployment is 

approximately 9% in 2016 to 6.8% in 2021.3 The 

World Economic 
Outlook Report, that Argentina has “a lesser 

 in the short term due to 

It should be stressed that competition law has 

Free competition in the markets and open 

most appropriate setting in which companies can 

and, in any event, consumers who seek to take 

concern that a competition policy has a place on 

European countries, were to legislate on the matter.

a current imperative need exists to strengthen the 

has demonstrated great interest in bolstering 
competition policy, introducing positive changes 
and adopting initiatives accordingly, such as 

de la Competencia) or the “Commission”) and 

1.2  Background to the existing 
Defence of Competition Act

Market regulation is a public policy mechanism 
which goes beyond an exclusively contractual 

means that competition law has become an issue 
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distortions and promoting open access to it.4

Competition is protected in particular in Articles 
5, both 

6

transparent market in which the consumer has 

supplemented by Article 43 which, with respect to 

7

In this context, general agreement exists regarding 

is provided with appropriate instruments ensuring 
that decision making through supply and demand 

anticompetitive behaviours, Law 11.210 was 
enacted in the early twentieth century, in 1923.8 

competition legislation. This law was predominantly 

intended to establish or maintain a monopoly, 

amended on numerous occasions, but never came 

being designed to create monopolies.9

and whether this is achieved through criminal or 
administrative provisions. This debate is ongoing 

doubt, to criminalise anticompetitive practices, 
particularly cartels, would have a greater deterrent 

10

is the widespread view in those countries in which 

practices currently sanctioned as administrative 

that no changes are envisaged in this regard in 

competition laws started in 1980 (under the military 

22.262. This provision established criminal sanctions 

created a body tasked with overseeing compliance 
with competition rules: the National Commission 

legislation was due in large part to its criminal 

legislation. It is not unreasonable to believe that a 

treat acts regarded as normal in commercial trade 

provision was necessary which was adapted to 

Repsol11

the criminal sanctions and viewed competition 

the same time, it introduced certain mechanisms 
to prevent restrictive behaviours, such as 
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mergers and acquisitions was introduced with the 

lead to impediments to competition with potential 
damage to the general economic interest.

25.15612

to as the “Tribunal”) with seven members, the aim 

regulations applicable to the said concentrations 

13 

However, this Tribunal was never created and 

26.993. The changes introduced by that law primarily 
related to administrative and procedural issues.14 

However, this was not the only change introduced 

solve et repete system 

administrative resolutions imposing sanctions 

will be disallowed unless compliance with this 
requirement would entail “irreparable damage”. 

this chamber was never created and so great 

2. CURRENT REGULATION 
OF THE DEFENCE OF 
COMPETITION ACT

by Competition Law in Argentina, it is necessary 

Competition Law according to the current LDC 

enforcement, 
ex 

post action); and, second, 
concentration operations (ex ante15) control. These 
two branches can be supplemented by a third, 

this encompasses actions lacking immediate legal 

2.1  Anti-competitive agreements and 
practices

competitive. They are:16

a) It must entail a behaviour relating to the 

b) This behaviour must be capable or distorting 
competition, a term that encompasses the 

17

c) The distorting behaviour must be capable 

general economic interest”.

As can be seen, Argentine legislation does not 
determine illegal practices per se, rather it is 

is no clear distinction between concerted actions 
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dominant position on the other, rather a general 

considered illegal (establishing a numerus 
apertus), provided that the conditions set out in 

between collusive and abusive behaviours in 
the legislative text has occasionally meant that 

types, as will be seen below.

and legislation have traditionally18

into horizontal agreements, vertical agreements 

Horizontal agreements

Horizontal agreements are those entered into 
between competing companies which are 
involved in producing or exchanging equivalent or 
similar products in the same geographical market, 
whereby they basically agree, directly or indirectly: 
a) to set prices; b) to share out the market between 
them; and/or c) to exclude existing or potential 
competitors.19 These are the most damaging 

market. 

As stated above, an agreement is not in 

certain explicitly collusive practices as illegal 

damage to the general economic interest can be 
20, that is to say, they have been 

to whether or not the general economic interest 

economic interest, inasmuch as they entail not only 

products and services at reasonable prices since 

with which they are cartelised, but also on 

while at the same time their options to purchase 

variety are restricted.

Moreover, horizontal agreements encompass 

bodies or intellectual property rights societies. 

Vertical agreements

Vertical agreements are agreements entered into 

doctrine in Argentina tends not to regard these 

sales to third parties, including limiting the volume 

discrimination and tied selling. 

By contrast, according to predominant current 

vertical agreements to be designed to create or 
consolidate a dominant position, they merely 

competition. Very extensive international 
literature21

certain requirements.

Abuses of dominant position 

position, there is another concept used by the 

person (a natural person or legal entity) has to 
hold a dominant position in a given market and 

hindering their entry into the market or imposing 
abusive conditions. But the dominant position 

it relates to a relevant market, previously delimited 
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distinction can be drawn between exploitative 
abuses and exclusionary abuses, and both have 
been prosecuted in Argentine practice, as will be 
discussed below.22

interpreted as a looser notion than that used in 

(1890), according to which the “monopolisation” 

deemed illegal; in some cases, this can be classed 
23

in taking action against behaviours contrary to 

reduction in the time taken to process cases has 
been observed since 2016, bringing down to 24 

behaviours is investigated. On the other hand, 
there has been a considerable increase in the 

average) to 97 opinions issued in 2016 alone. 

2.2  Control of economic 
concentrations

Although not stipulated in all legislations on this 

This control has been regulated in Argentine 
legislation since 1999. In order to prevent the 

the option to establish certain preventive (ex 
ante
concentrations, was chosen. In this way, analysis 

situation in which the competition is substantially 

coordination or cooperation between competitors 

or in related markets.

concentration exists when a company takes control 
24 

25, 

26 Accordingly, 

a) Company merger

b) 

c) 
over shares or equity or debt securities which 

issuing them when such acquisition grants 

thereover

d) 

administration decisions.27

Consequently, the prevailing idea regarding 
concentration is not limited solely to the 

decisions. This is an economic rather than a legal 

be based on this consideration.28 According to the 

joint venture constitutes a concentration.

Furthermore, the economic concentrations 

mixed or conglomerated.29 The latter are 
agreements between companies operating in 
markets which are not interconnected, and so no 
horizontal or vertical relationships exist between 

to prove an adverse impact on competition with 

be regarded as potentially damaging in cases 
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would have entered the relevant market in which 
the other involved companies operate.30

the general economic interest and the obligation 

agreement.

the competition regulations (Article 7) stipulate 

distort competition, potentially damaging the 
general economic interest. 

In this respect, it is essential to have a clear 

Commission and the various courts have 
maintained a certain consistency in criteria 
(which appears to have been broken in recent 
times), even though it cannot be said that the 
concept has been thoroughly developed. Thus, 

economic interest is damaged when there is 

31

The legislature having stipulated that the prohibition 
 restrict or 

32 

In relation to 33, 

34

200,000,000 pesos in the country35

listed in Article 6 the said companies will have 

has not been constituted).

Exactly what is considered to be the “total turnover” 

services, according to the most recent balance 

added tax and other items such as gross income. 
This is to say, it is necessary to add up the amount 

This is supplemented by Article 10 e) which 
stipulates an exception to this obligation:36 the 

Argentina do not each exceed 20,000,000 pesos 
(approximately US$1.25 million).37

later, it should be noted that this amount has been 

companies, and the CNDC has to devote its 
resources and time to processing minor operations 

competition.

companies, the time period starts to run on the 
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with the purchase agreement or contract.

38

out the appropriate investigations, the CNDC 

its conclusions and makes a recommendation, 

39

authorising or denying the operation, and he/
she in turn can authorise the CNDC to monitor 
the imposed constraints and to issue the requisite 

make a decision, which might be: to authorise 
the operation, to render the act conditional 
upon certain imposed conditions, or to deny 

this period, the operation will be deemed to be 

below (Article 14 LDC). 

between the parties or in relation to third parties 
once tacit or express approval has been given.40 It 

41 

cease or abstain.

Moreover, despite the deadlines laid down by law, 

prohibition arrangement entailing deconcentration 
42

2.3  The procedure with respect to 
behaviours: The administrative 
procedure as a supplemental 
provision

National Law on Administrative Procedures 19.549 
as a supplemental law, such that its arrangements 

to have been regarded as an enhanced protection 

protective criterion was not always invoked. 

certain consistency, as the criminal procedure 

43 This is yet 

private property law. However, it gave rise to a 
considerable problem inasmuch as it contributed 

both behaviour and concentration related cases, 
a report by the Legal Directorate has been 
introduced, which unsurprisingly contributes to 

Legal Directorate report, almost at the same level 

Authority is largely devalued.

2.4  Court for the Defence of 
Competition

envisaged as an autarchic body placed under the 
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the economy. This Tribunal would be made up 

This Tribunal was never constituted, however, 
and so Law No. 26.993, enacted in September 
2014 and called the “Dispute Resolution System 
in Consumer Interactions”, removed the concept 

stipulated that the Executive Power would 

It is important to note that this wording was 
amended when this law was scrutinised in 
Congress, as the original wording expressly 

remains to be seen which authority will be 
designated by the Executive Power, be it the 

44 In 

Court had established45

the dual regulatory system created by the 

22.262, whereby the CNDC would carry out 

concentrations and investigations and would 
make recommendations to the Secretary 

Competition Act may have entailed the weakening 

the Tribunal, and allocated its competences to a 

out to the business and economic community 
that competition rules, and in particular decisions 

the Executive Power.

Thus, until such time as the Tribunal was set up, 

International Economic Negotiations, that is to say, 

authorities would have the powers laid down in 
46

47

below in comment on recent advances, Resolution 

competences are delegated to the CNDC as an 

Economic Criminal Matters in the TELCO case.48 

case, approving an operation categorised as a 

should be annulled as being utterly arbitrary, 

included a second section requesting that the 
Executive Power be issued with a communication 

independent body, which had guided the creation 

this consideration was the assertion that it was 
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been constituted, thereby perpetuating political 

to lie with bodies such as the CNDC and the 

that are dependent upon the Executive Power and 
which applied them using criteria which were not 
technical but primarily political. The Court held 

applying the old colonial adage that “the law is 

2.5  National Commission for the 
Defence of Competition

The CNDC is a decentralised body currently 

initially, its powers have been increased gradually. 

In this regard, and as indicated above, since the 

be created, the procedures and powers assigned 
to it by law have been exercised in part by the 
CNDC, giving rise to numerous issues concerning 
their scope. In addition, it should be stressed that 

the Commission is now the sole technical authority 

Authority) and is a political body.

commissioners49

renewed. In this regard, it should be pointed out 

be appointed by the Executive Power. In practice, 

As regards their duties, there are three key spheres 
in which they exercise their competences, namely:

Technical review, research and analysis on the 

which they subsequently make recommendations, 

competitive behaviour and structures in given 
markets.

a) 

dominant position and cartelisation. In this 
regard, it issues the corresponding opinion, 

b) 
participation in seminars on competition 

workshops and collaboration with other 
international agencies and bodies.

c) 

competitive situation in a given market; 
the said market study can lead to a market 
investigation allowing analysis in greater 
depth.50

investigation can lead to the development 

behaviours.

2.6  Reparation of damages for 
infringements of competition 
rules

activities, in order to achieve a competitive market 
in which consumers are able to purchase products 

There can be no doubt that, in order to achieve 
this aim, deterrence plays a key role when 

Corrective measures certainly provide a certain 

LDC. However, these corrective measures applied 
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51

 in those 

occurred52, in addition to constituting the only 

caused.

The national civil courts do not have the 
competence to convict or order the cessation 

private sphere, protecting the particular economic 
interests that have been harmed by behaviours 

between citizens and at the same time create 

between private parties, requires the intervention 

ultimately, the courts hearing appeals against its 
resolutions. 

53 
which might have suggested an increased number 

damage was sought, this was not the case in reality.

by the CNDC, Argentina is underdeveloped in this 
regard.54

According to expert opinion, this underdevelopment 

also introduce an additional deterrent element in 

55

2.7  The Enforcement Authority

On numerous occasions, this report has made 

so, in this section, it is appropriate to give an 

the courts.56

Since 1999, the CNDC and various secretariats 

Decree No. 357/2002.57 However, as we have 

LDC, the decision has been made to create the 

and at the same time to establish this Tribunal as 

that “the national Executive Power will determine 

the issue still remains to be settled either through 

the Executive Power.58

passed, both the CNDC and the corresponding 
Secretary issued resolutions concerning the 
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expected, this brought with it questions in the 

Finally, in May 2015, the Executive Power amended 
59

limited, being assigned purely consultative and 
administrative operational tasks.

in 2016, such that, as an interim system pending 

Authority, were delegated to the CNDC.60

2.8  The control of behaviours 
procedure

interested in analysing this procedure, that is to 

any natural person or legal entity, public or private. 

The current regulations give rise to certain problems 

necessarily have to be dealt with and there is no 

61 Second, 

complaint, one requirement is that the complaint 

which it is based. On the other hand where the 

will be passed on to the alleged perpetrator. 

to provide the explanations he deems appropriate. 
Once the allegations are deemed answered, or 

will be obliged to make a decision as to the 

hundred and eighty days), the alleged perpetrators 

behaviours which demonstrates compliance with 

CNDC with regard to evidence are unappealable. 
Finally, when the investigation is complete, in the 

62 This resolution brings 
the administrative procedure to an end. A problem 

that they are very commonly exceeded. 

measures, in order to halt the harm caused by the 

can impose compliance with conditions, which it 

could be caused to the competition system, it can 

circumstances. In this regard, it should be recalled 

powers to analyse and decide on cases connected 

the Tribunal is set up. In this respect, the Supreme 
63 has reiterated the 
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resolutions on numerous occasions64, on the 
grounds that the CNDC lacks the competence to 
order precautionary measures.

sanction: the agreed settlement. According to this 
precept, the alleged perpetrator will be able to 

they are acceptable and resolve the competition 
problems raised, they may be approved by the 

and the undertakings have been honoured during 

behaviour to an immediate end and b) saving the 
costs incurred in processing a case, allowing the 

on processing the most important cases. The 

on the general economic interest.65 That said, the 

serious behaviours, then accepting undertakings 

as there is no absolute entitlement to an agreed 

In this chapter on procedure, it should also be 
pointed out that the CNDC has the power to 
summon parties to a public hearing where it deems 

on associations, provinces or any other party as 

investigation.

2.9  Sanctions

Article 46 et. seq. to regulating the sanctions 
that can be applied to “Natural persons or legal 
entities

namely:
a) 

b) 66) 

($150,000,00067).68

c) 

that a monopolistic or oligopolistic position 

impose compliance with conditions which are 
designed to neutralise the aspects which are 
distorting competition, or ask the competent 

companies.

d) 

and to honour the undertaking given by 
the party under investigation to discontinue 

undertaking or order to cease or abstain. 



18

administrators, syndicates or Supervisory Board 
members, agents or legal representatives who, 
through their action or omission in their duties 

have contributed to, encouraged or allowed the 

Furthermore, the said article also provides that 
the CNDC can impose “an additional sanction 

level to ensure that companies do not aspire to 

when making their own decisions.

Argentine competition legislation is lower than 

vital importance. It should be stressed that these 

since when Law 25.156 was enacted the 

dollars whereas at present this equivalence has 

with the changes to sanctions envisaged in the 

2.10 Judicial appeal

Over the last decade there has been a discussion 
around which court was competent to review 
appeals against resolutions issued by the 

should be the Cámara Nacional de Apelaciones 
en lo Civil y Comercial Federal (Federal Civil and 

Nacional de Apelaciones en lo Penal Económico 

competent to review the resolutions issued in the 

law tends towards the latter.69 To compound the 

procedure would mean that competence lay 
with the Administrative Appeal Courts, but 

the amendment to the rules did not entail any 

2.11 Promotion of competition

Here, we will deal with those activities carried 
out by the competition authority, and the CNDC 
in particular, which are related to the promotion 

activities, primarily through relationships with 
other government agencies, and the promotion 

CNDC promotes institutional and international 

and other private sector organisations. Also, at 
international level the CNDC has participated in 

and training programmes within other competition 
agencies, and has also collaborated with other 
multilateral agencies and organisations. 
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Although these activities were already being 

have considerably enhanced their importance. 

tasked with carrying out these activities is currently 

a) To promote competition, transparency and 

disseminating the legal, regulatory and 

b) To establish and maintain institutional 
relationships with international bodies, other 
competition agencies and public and private 
organisations.

c) 

d) To analyse changes in international doctrine 

e) 
private sector, which promote competition in 
the markets.

3. COMMENT ON THE MOST 
RELEVANT CASES

in recent years in Argentina, which have been 
regarded as having practical relevance and which 
present elements linked to cartelisation, vertical 

economic concentrations. Finally, mention will be 

competition.

3.1  Horizontal agreements
Cement cartel

Although this is a relatively old resolution (2005), it 

time, but the sanction only extended to collusive 

competitive behaviours preceded that date and 
continued beyond 1999.

AFCP was among those sanctioned.

quantities produced and sold by each company in 

AFCP prepared and distributed among the cement 

the companies and also to monitor compliance 
with the agreements made between them.

The Resolution was based on the parallel behaviour 

in some cities which, when combined with the 

to light behaviour that could constitute a cartel.

As can be appreciated, the evidence was 

The indications were proven, collusion was a valid 

no valid alternative explanation, all criteria required 

evidence in punitive law. Furthermore, evidence 
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Ultimately, the sanction was not solely based on 

with additional evidence. 

This Resolution contains a new element in the 

emphasis, consisting in the system used to calculate 

70 Prior 
to the said Resolution, it had only been possible to 

the anticompetitive behaviour in circumstances 

71

and Criminal Matters dismissed the appeal, 

Economic and Criminal Matters. 

Cartel of automotive companies

against certain vehicle dealerships in the province 

the dealerships, in 2012 the CNDC widened the 

importers, and that it sanction the remaining nine.

amount permitted in law ($150,000,000), and 
imposed somewhat smaller sanctions on the 

vehicles in the Special Customs Area (SCA).

behaviour attributed to the alleged perpetrators 

a) 
vehicle models in the SCA at the same level as 

b) 
and other taxes to the vehicles

c) 

d) 
outside Mercosur.

importers, which meant that prices were higher in 
comparison than those existing in Chile, a region 

was obtained beyond presumptions based on the 

it was noted that the accused held a collective 

considerations were nothing more than arguments 

contacts between the alleged cartel members.
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ruled on the substantive issue and revoked the 

lodged an extraordinary appeal against these 

Medicinal Gelatins cartel

in invitations to tender issued by public hospitals 

competition conditions in the various procedures 

establishments.

than nine years to examine, searches were carried 

investigation, and in certain health and hospital 
establishments. Its importance is due to the 

three individuals representing the laboratories 

200,000 pesos each. This was clearly in addition to 

An appeal was brought against the Resolution 

3.2  Vertical agreements

to competition than horizontal agreements. This is 

vertical agreements. 

(exclusive distribution, selective distribution, 

light on certain circumstances which the decisions 

As mentioned above in relation to the report 
peer review carried out by the 

OECD in 2006, in the period 2001 to 2006 the 
CNDC settled only three vertical restraint cases and 

doctrine72 regards vertical restraints, including 

dominant position.

The case of televised football

73 is a prime example 

(TRISA and TSC) holding the television broadcasting 

Aires was sanctioned in this case. The Opinion 

in a dominant situation, had imposed conditions 

cable operators, while the two rights holder were 
acting as “cartel police”.74 

75, 
which held that a vertical practice was involved.  
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Court in determining the relevant market. In this 

and Criminal Matters, by contrast, determined that 

TSC group held a dominant position as provider 

vertical behaviour engaged in by a party lacking a 

way to the CNDC.

cases consists in amalgamating them with other 

the section dealing with the Clorox Resolution. In 

regard as collusive.

3.3  Abuse of dominant position

Clorox Case: Exclusory or exclusionary abuse 

conduct in the bleaches market, which constituted 

Resolution.

precautionary measures were adopted. Clorox was 
ordered to suspend the behaviours in which it was 

the complainant company. The complainant 

dominant position in the bleaches market and that 

The investigation also covered other behaviours, 
gap” 

on wholesalers.

In its Opinion, the CNDC deemed the conduct 

(national dimension) and reached the conclusion 
that Clorox held a dominant position in this 

the complainant among them.76 This is a clear 

operator in order to consolidate its privileged 
dominant position, in that it imposed more 
stringent conditions on distributors and customers 

products. This conduct is contrary to competition 
through its purpose, as this clearly consists in 

in the market, and this is why it constitutes a typical 
exclusory abuse.

practices known as vertical”, later indicating 
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dominant position.

Yacimientos Petrolíferos Fiscales Case: 
Exploitative Abuse

merits comment even though it concerns an old 

gas (LPG) market and large price rises occurring 

by increased production costs. Mention was also 

operators and export prices.

An investigation was conducted into whether 
YPF, a company holding a dominant position in 

order to maintain the selling price in the national 
market at a high level in comparison with export 

export, directed it instead to the domestic market, 
prices within Argentina would be at the same level 
as export prices.

this was deemed to be national.

Once this relevant market was established, it was 
determined that YPF did hold a dominant position 
in it.

Given these parameters, the CNDC was required 
to analyse whether the behaviour could be 
regarded as abusive. According to the Opinion, 
YPF was pursuing a commercial policy which 
consisted in diverting its production to export, 

at a relatively high level compared with export 

achieve this, all interrelated: the massive diversion 

discrimination between the domestic market and 
the international market and contractual clauses 

general economic interest led to the analysis 
that, although the behaviour had occurred in the 

consumers, who were obliged to pay more than 
they would otherwise have paid in the absence 

operators passed on the price rises to consumers. 

the behaviour, in that it concerned a basic need 

with no access to natural gas networks.

were estimated to be $91,370,000, an amount that 
was increased by 20% as permitted by Article 26 

$109,644,000.

As a comment on this resolution, it can be pointed 
out this is an instance in which a sanction is imposed 

“exploitative abuse”, as against “exclusory abuse”, 
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It is not easy to determine when a price is abusive, 
but there are circumstances where parameters 

applied to international sales it can undoubtedly 
be regarded as abusive. 

The conviction was upheld by the Supreme Court 

2002.

Royal Canin Case: Agreed settlement

On some occasions, in dealing with cases relating 

Royal Canin Resolution issued by the Secretary 

incorporated into the Resolution. 

the company Royal Canin Argentina SA (RCA), 
and active in the veterinary and pet shop sector, 

supplier had at certain times restricted the supply 

years and which had allowed him to expand his 

with no exclusivity requirement.

previous cases in which undertakings had been 

have to be accepted automatically but rather in the 

by continuing with the investigation. In this case, 

the company at issue (RCA) gave an undertaking 
to resume supplies to the complainant, with certain 

customers in the area, terms which were accepted 

incorporated into the Resolution and served as its 
basis.

3.4  Economic concentrations

Telefónica–Telecom Case

company Olimpia SpA, which owned assets in 

turn, indirectly controlled Telecom Argentina SA 
(TA).

This gave rise to a relevant event whereby TE had an 

This event was widely reported in the press and 

The CNDC processed the case and issued its 
opinion on 25 August 2009, in which it determined 

Argentina, reducing it substantially in markets in 

issued Resolution 438/09, making the operation 

Telecom Italia Internacional (TII) should divest all 

within one year. 

An appeal was brought against the Resolution 
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one77, it was annulled on the grounds that the 

violated as obligations had been imposed on two 
companies (TI and Telecom Italia International) 
which had not been party to the proceeding. 
As this was an interlocutory proceeding, the 
resolution was annulled but without consideration 

78 

was made, the appeal lodged by the parties 

2009, which held that the TELCO operation 

was still pending. The Courts dismissed this appeal, 

a new case processed, involving all the parties 
concerned.

Once the new administrative decision was issued, 

were applied to the operation, making its approval 

market. These undertakings became conditions 

having altered the competition conditions and 
making a similar analysis, this Resolution approved 

earlier Resolution made approval conditional 
upon disinvestment in TELCO.

775/2010 and, deeming the TELCO operation to 

constitute an economic concentration which had 

latter being outwith the telecommunications 
market. The Resolution was partially annulled by 

other TELCO shareholders. An appeal was lodged 

Commerce, overruling the reduction applied to TE 

accused parties.

Hoyts/Cinermark Argentina case (approval 
with undertakings pursuant to Article 13 b) 
of the Defence of Competition Act)

economic concentration which related to an 
operation whereby Cinemark Argentina Holdings 

General Cinema de Argentina SA. The companies 

in their regard by the CNDC which, in summary, 

79

The CNDC report accompanied the Resolution. In 
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cinemas, Premium theatres etc.) were not included 

and Nontransitory Increase in Price) test.

The relevant markets were geographically delimited 
by taking certain isochrones into account, that is to 

operation involved an increase in share, in terms 

80 These market shares 
denoted competition problems caused by the 

which were analysed by the CNDC.

concentration operations the CNDC analysed 
the proposed undertakings, with certain 

undertakings as they resolved the competition 
problems presented by the operations, and 

concentration operation conditional upon the 

It should be stressed that, by contrast with the 
Cablevisión/Multicanal Resolution analysed 
above, conditions were applied to the approval in 

was contingent. 

Iberia Líneas Aéreas de España SA and British 
Airways PLA concentration (approval with 
conditions)

new company called International Consolidated 
Airlines Group SA (IAG). The new company would 

become the holding
would continue to provide air transport services 
under their own brand names, bringing about an 

Because it exceeded the legal business volume 

CNDC. The Commission analysed the operation 
and issued an Opinion in which it considered 

general economic interest on the Buenos Aires/
London, Buenos Aires/Brussels and Buenos Aires/

conditions:
 –

London route
 – To monitor prices on the Buenos Aires/Brussels 

three years.

The CNDC would be the body designated to 
monitor compliance with these conditions.

conditions proposed by the CNDC. The Opinion 
issued by the CNDC was incorporated into the 

appropriately separating the cargo and passenger 
markets, in accordance with international 
precedents in airline concentrations. It included 

various origin/destination routes. To this end, the 
study was carried out using the HHI indices and 

Increase in Price) test, the markets by route, 
including sixteen routes in the analysis, all between 

these (Buenos Aires/Brussels and Brussels/Vienna), 
competition problems arose in that they created 

companies at a level above 40%, while the Buenos 
Aires/London route was categorised as a “high 



27ARGENTINA

AR
G

EN
TI

N
A

share route”, because totalling the market share 

the last year analysed).

to the operation. 

prevent abusive pricing, greater doubts emerged 
as to the conditions relating to the Buenos Aires/
London route which, strangely, was not included 

how the competition problems detected on this 

81 This being the 

withdrawn, this measure bears little relationship 
to the competition problems caused by the 

being a politically inspired measure unrelated to 
competition.82

Multicanal/Cablevisión concentration 
(approval with undertakings pursuant to 
Article 13 a) of the Competition Defence Act)

In 2006,  
corporate operation whereby Grupo Clarín 
SA and Fintech Advisory INC were to acquire a 

which when added to those they already owned 
would represent 60% and 40% respectively. In 

the company Multicanal SA, among others. In 

in Prima SA.

concentration operation which, when analysed, 
raised competition problems due to the presence 

a) The multiple signal distribution market, 

Cablevisión and Multicanal.

b) The internet access market, due to the 
integration between Cablevisión, Prima and 
Clarín Global. 

In the case processed by the CNDC, the 

83

LDC, that is to say, approval without conditions. 

provision. 

Once the operation had been approved and 

Power deemed that the undertakings had not 

undertakings was declared and the authorisation 

demerger.

operation had been approved pursuant to the 

appealed the said Resolution and, in September 

113/2010 issued by the Minister, on the grounds 

required through other avenues.

Fampa Argentina and AEI Servicios Argentina 
concentration (simple approval)

by the company Empresa Distribuidora y 

(EMDERSA); small shareholdings in other electricity 
distribution companies in which EMDERSA held 

SA; and the purchase by Pampa Energía SA (the 
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which was incorporated into the Resolution. 

recommended by the CNDC.

The CNDC Opinion stressed the great complexity 
involved in processing the administrative case, 

simultaneously pending processing by the CNDC, 

recommended.

Furthermore, in its Opinion the CNDC gave a 

generation, transmission, distribution and 

was divided into eight zones, according to the 

and distribution markets. It also had an 
impact on the gas trading market, which was 
geographically national in dimension.

the market, deeming the increase in market share 

distribution market in which the group created 

26.38%, the resultant shares in the remaining 
markets analysed did not exceed 7%), the CNDC 
concluded that the concentration analysed did 

without conditions.

3.5  Promotion of competition

Argentina. To this end, it announced the conduct 

conditions in highly concentrated sectors with a 

it should be pointed out that it drew praise in a 

The report on credit cards, debit cards and 
electronic payment methods

On 26 August 2016, through its Resolution 17 and 

Law, the CNDC published an investigation into the 
company Prisma Medios de Pagos SA (“PRISMA”) 

and electronic payment methods, and at the same 

Banco Central and the CNDC and it demonstrated 
close collaboration between the two bodies.

Visa, with MasterCard in second place. In addition, 

electronic payments is via PRISMA.

or acquisition market; c) the electronic payments 

payments. The study shows that the essential 

markets involved and in the two existing marketing 

In this respect, it should be noted that the current 

competitive practices in segments in which 
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the Commission interprets these practices as the 

made:
 –

with particular emphasis on the implementation 

among others: minimising the barriers to entry 
into the markets, broadening access to licences, 

etc.
 –

practices. 

competitive behaviours which is currently ongoing, 

are ready to sell PRISMA to a third party and at 

rates.

4. NEW BOOST FOR 
COMPETITION POLICY (DRAFT 
AMENDMENTS OF THE 
COMPETITION DEFENCE ACT)

the 2015 elections gave a considerable boost 
to competition policy, which was regarded as 

end, measures have been taken to enhance the 

particular.

appointed to the Commission. Furthermore, through 

not happened since the Law established in 2014 
that the Tribunal would not be created and that 
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pressures, and at the same time to prepare the 

peer review conducted within the 

or unnecessary were reduced, which allowed new 
specialists to be hired and an appropriate resizing 

84, and including the 
85 Increased 

activity within the organisation should also be 

previous nine years. Furthermore, the average 

These new initiatives have been accompanied 

Network, International Bar Association, UNCTAD, 
OECD etc. in which the improvements adopted 
are assessed.

be enormously enlightening in transmitting 

implementing the rules. 

competition advocacy, as indicated above in 
highlighting the organisational changes. In this 
regard, we should bear in mind the resolution in 

which constitutes an important contribution 

numerous market studies, among them inputs 

aluminium); basic household consumer goods 
(milk, meat, edible oil and laundry soap), the retail 
sale markets (supermarkets) and other markets 
such as transport and medicines.

For its part, on 27 September 2016, the Government 
presented the Unión Industrial Argentina (UIA) with 

designed to increase competitiveness, generate 

National Production Plan, coordinated to drive 

competition and market transparency, the main 

new companies, reduce input costs, to encourage 
.

As a result, it was deemed necessary to pass a new 
law, consistent with present times, as has already 
been done in the OECD countries and Brazil, 
Colombia and Peru, among those in the region, 

decade. 

in Argentina in 2006, conducted by the OECD, 

have been implemented by Argentina and which 
should really have been accomplished ten years 
on. The most advanced countries in the world 

that the said report advocated, even with some 

made in this sphere over the last decade, in line 

body.

The legislative process started with the 

was completed in August 2016 and incorporated 
consultations with specialists and within 

consultation, and opinions and suggestions were 

others. 
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In September 2016, Congress was presented with 

an adaptation to international best practices. The 

suggestions. It is expected to be dealt with in Congress 

position”.

which is devoted to transitional and supplementary 
arrangements.

Chapter I:  Prohibited agreements and 
practices

Chapter II:  Dominant position

Chapter III:  Concentrations and mergers

Chapter VI:  Budget

Chapter VII:  Procedure

Chapter VIII:  Sanctions

Chapter IX:  Leniency Programme

Chapter X:  Damages actions

Chapter XI:  Appeals

Chapter XIV:  Competition promotion 
system

Chapter XV:  Transitional and supplementary 
arrangements.

Chapter I is devoted to setting out prohibited 
agreements and practices, while Chapter II, 
entitled “Dominant position”, lays down the criteria 

be categorised as holding a dominant position, 
although it should be pointed out that behaviours 

being used solely to determine the circumstances 
in which an operator holds a dominant position in 
a given market.

Some observations and suggestions can be made 

it would perhaps be appropriate to separate the 

dominant position, as this would make clear the 

behaviours) together with others which are 

dominant position.86

raise doubts as to whether the behaviours listed 
in Articles 2 and 3 can be engaged in not only as 

holding a dominant position, but by any operator, 
even one lacking a dominant position.

Second, although there is no doubt that the 

competitors” could give rise to doubts as to 
interpretation, in particular in relation to whether 
horizontal agreements alone are prohibited. As 
mentioned above, the predominant trend in 
Argentina is not to prosecute vertical restraints 

in the provision in order to remove any doubt as 
to whether or not vertical restraints should be 
included in the prohibition. 

Third, the prohibition must include the acts 

associations, intellectual property rights entities or 

entities that bring together multiple competitors.87 
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Finally, we note that, in accordance with current 
legislation and Argentine legislative tradition, the 
concept requiring that the behaviours entail “harm 

course, it is undeniable that behaviours contrary to 

harm to the general economic interest, although 

economic interest. It could be interpreted in any 
event, however, that the “harm to the general 
economic interest” requirement might constitute 
yet another requirement which has to be proven in 
every individual case, when it is more appropriate to 

contrary to competition cause this harm to the 
general economic interest and where this is not the 

relates to per seprohibitions, basically “hard core” 
cartels (price agreements, market sharing, limitation 

bid rigging etc.) where the view can 

the contrary.

competitors and, in the latter, removing the adverb 

being behaviours, as applicable, agreed between 
per 

se
the “rule of reason
a substantial improvement over current legislation, 

and encouraging an appropriate interpretation. 
As indicated above, the behaviours included in the 

cartels, and it is appropriately provided that harm to 
the general economic interest is presumed in these 
circumstances.

in Article 29, there is a proposal that makes 

constant appeal to the “general economic interest”, 

arrangements “which envisage behaviours included 

general economic interest. The opinion is currently 

distorting while at the same time undermining the 

per se
it cannot be understood that the behaviours 

agreement between competitors, or a limitation 

in public contracts could do anything other than 

Something else might occur with the behaviours 

the European Block Exemptions Regulations model, 
to regulate those cases in which agreements can be 

circumstances. Any such exclusion would, however, 
would only be granted in the situations listed in 

those in Article 2.

advantageous to add that the list is not exhaustive, 

initial wording “among others”.

in a relevant market, although the geographical 
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delimitation is not changed with respect to the 

to the national market “or in one or more parts 

As mentioned above, according to the law the 

possible that a dominant position arises in markets 
which are more restricted than the national market, 

market involves determining the territory in which 
competition conditions are homogeneous. In this 
event, there are relevant markets that are more 
restricted than the national market and although 

term “national market”.

Furthermore, the current regulation is maintained 

“substantial competition” as holding a dominant 

competitors, suppliers or customers. The concept 

“substantial competition”.

Chapter III is devoted to concentrations and 
mergers. Prior to making any comment, it might 
be appropriate to point out that the conclusions 
reached in the peer review report prepared 

a) 
measures such as:

third parties to appeal decisions relating 
to mergers.

b) 
which allow the parties to carry out the merger 

completes its examination.

exceed 150 million Mobile Units within Argentina. 

88 Considering 

terms proposed, would mean that only corporate 

potentially liable to alter competition conditions 

resources on cases with little or no impact on market 
conditions and competition.

volume calculation which takes into account the 

Also, it should be noted that it is a positive step 
(Article 10) that a consultation procedure is 

must be a summary procedure with a stipulated 

that the Tribunal, in order to issue an opinion, will 
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is not established, there might be incentives to 

incorporates the EOCD recommendations 

concentrations lacking the potential to limit 
competition, compared with those which do have 

89 In 

concentration operations with a lower likelihood 

which are short and reasonable, it is possible to 

completed until the Authority issues its decision. In 
any event, these time periods must be stipulated 
as being preclusive, that is to say, they can only be 

90

Unquestionably, this procedure will have to be 

be appropriate to establish a system which allows 

competitors, customers or consumers. 

In any event, the stipulated time periods are 
regarded as prudent, and it should be positively 
emphasised that the intention is to reduce to 

regulator to issue its report on a concentration 

reduction introduced by Decree 396/2001 in 2001.

which will replace the previously existing bodies: 

Competition).

authority, it goes without saying that the system 

to create a prestigious competition authority, and 

sectors. 

collegiate body, as mentioned above, and will be 

indicated above, the two Secretariats are designed 

headed by a person who must meet the required 
criteria and who will be appointed by a public 

in accordance with the procedure laid down in 

the importance which should be attached to this 

ad hoc
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and associations and consumer and user protection 
organisations, as well as academic and human 
rights entities, will be able to submit observations 

period, the National Executive Power, through a 

the National Competition Authority.

As can be seen, the chosen system is transparent and 
contains elements which preclude the possibility 

political power.

special situations such as negligence, permanent 

independence.

“independent authorities”, such as the planned 

a supposedly independent authority (as happens 

CNDC), then independence can become nothing 
more than an illusion. For this reason, the system 

all the requirements necessary to ensure the 

two lawyers and two economists. In addition 

behaviour and concentration control. In addition, 

Competition, incorporated in the Executive Power, 
as will be shown below.

competitive Behaviours will be the investigatory 

where applicable, sanctions to be imposed on the 

Concentrations will investigate and process all 
cases relating to corporate concentration control 

procedure. Other concentrations will be settled 

be able to voice an opinion on any approval, 

parliamentary process.

Both Secretariats will possess investigative powers 

cases.

Chapter V is devoted to the Under Secretariat 

regulations. It may be asserted that a large 

in large part, it is intended to contribute to the 

There may be more doubt regarding the power 



36

as a party to economic concentration control 
procedures “representing the general interest”. 

the proposed Under Secretariat might be used as 
an instrument to exert pressure on the Authority 

certain corporate operations, which may consist 
in encouraging or alternatively preventing certain 

that they were carried out by an independent 

contamination due to governmental interests. 

annually by the National Competition Authority 

operations. 

through planned provisions which, although 

procedures as well as economic concentration 

Authority to enable inquiries into behaviours 

able to participate in the procedure allows the 

and arguments that were not considered earlier in 
the investigation.

Court and the undertaking is seen to have been 

sanction. 

needed. The option to propose undertakings 
comes at an advanced stage, as it can take place 

say, when the entire procedure has been worked 

settled agreement is to bring an end, without 

competition and to achieve a saving in public 
resources, it must be said that this latter aim is 
achieved only to a limited extent as the case can 

have been expended (that is to say, immediately 
prior to the resolution).

system, may give rise to a situation in which 

behaviours delays the proposal to discontinue 
them until the last minute, that is to say, until it 
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resources has already been used, thus limiting the 

which would bring an end to the impediments 
to competition. Similarly, undertakings could be 
deemed inadmissible in the most serious cases 

to say, those involving hard core cartels which 

where an economic concentration contrary to 

must be proportional and must have a deterrent 

a) 
with the product or service involved in the 

criterion)

b) 

belong

c) 
illegal act.

Unquestionably, the mechanisms and calculations 

possible, be the highest obtained through the 

one might conclude that, by removing an operator 

to business volume within Argentina, in the case 

Furthermore, other measures largely designed 

contracts, with the considerable consequences 
this can entail.

The second measure that accentuates the 

parties (in addition, with the appropriate criterion 
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constitutes an extraordinarily harsh measure, it is 
rarely applied.

Chapter IX regulates the leniency programme, 

innovation which is to be welcomed as its absence 

prosecute cartels. In this connection, it should be 
noted that the summary conclusions approved 
by the OECD in October 2006 proposed the 

the Argentine competition authority had been 
limited.91 

leniency programme has been applied, although, 

concertation.92 The programme guidelines include 

required:
 –

even though the Court may have initiated an 

 – There must be an immediate discontinuation 

the investigation, the Court authorises its 
continuation

 – Full cooperation with the investigation 

 – No evidence must be destroyed
 –

disclosed.

additional elements not already in its possession, 

application.

Finally, it should be pointed out that, unlike the 

competitive behaviour.

in the civil and commercial courts. Undoubtedly, 

behaviours.

might constitute a disincentive to the leniency 
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on the claim can reduce it or grant exemption 
to a party to whom leniency has been granted. 

their purchasers or direct or indirect customers, 

other participants in the behaviour has not been 
possible.

contained in this chapter are initiated once a 

it is intended to allow monitoring actions (those 

independent actions (those not requiring a prior 

Competition, although the great innovation lies 

various actions anticipated against the decisions 

to monitoring actions, which is set at two years as 

Competition Promotion System, creating the 
Competition Promotion Fund to be administered 

Competition.

Transitional and Supplementary Arrangements.

5. CURRENT SITUATION

In the peer review analysis carried out within the 

 –

organisation would make it possible to 

 –
authority.

 –

responsible should be sanctioned. At the 
same time, a leniency programme should be 
introduced.

 –

transparent procedure should be established, 
accompanied by an increase in the thresholds 

 –
which allow the parties to complete their merger 

examination.
 –

pressure as possible, until such time as the 
Tribunal is created.

 –

 –

 –
authority in regulated sectors.

in that same year through the appointment 

commissioners and a new team, as they have 

bill currently under consideration but also 
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by the OECD concerning institutional design 
had been implemented, independence had not 

against cartels had not been enhanced and the 
leniency programme had not been set up. On the 

dependence upon political power was increased 

Tribunal and placing decisions on concentrations 
under its responsibility, but it was not passed into 
law.

However, it is important to recognise that, since 

aimed at improving the Argentine competition 

noted in the corresponding section but can be 

deadlines and an improvement in bureaucratic 

at the CNDC93

throughout the report, will undoubtedly lead to 

community, both domestic and international. 

6. CONCLUSIONS

One. The recommendations made in the peer 

remain valid today. In particular, in the years since 

rules, although considerable progress has been 
observed in this regard since 2016.

Two. Since 2016, important initiatives have 

organisation but also its action, which have 
constituted steps towards strengthening 

Competition Authority.

Three

have been delegated to the CNDC, concurs 
with the previous conclusion and demonstrates 
the will to strengthen the Argentine competition 

international best practice. 

Four

commitment in line with the recommendations 

will have an advanced law in line with international 
best practice.

Five
addresses all the concerns raised on numerous 
occasions and expressed in 2006, such as increasing 

economic interests.

Six. Until the new law is adopted, it is to be 

competitive behaviour and concentration control 
should be continued. In this connection, the time 
period stipulated in the law should be regarded 
as preclusive and not simply regulatory, as is the 
case at present, so that once these periods have 

will lapse. 

Seven
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a report on the credit card market which has had 

encouraged.

Eight

access to the competition authority and thus 
heighten its prestige. It is important to provide the 

control might be envisaged. This would boost the 

independence.

Nine

procedures to ensure that parties damaged by 

arise in this regard, with the leniency programme, 
and establish mechanisms to ensure that this 



42

ENDNOTES

1 

2 Approximately US$779 billion in 2018 and US$925 billion in 2019.
3 

4 

5 

6 

7 ”

8 

9 

 

to criminalise certain anticompetitive practices, cartels in particular.
10 

regimes) a selective survey was conducted among companies and competition lawyers on the deterrent value 

damages). Companies and lawyers alike cited criminalisation as having the greatest deterrent value (it should be 

11 

12 

13 

14 

15 

been approved tacitly. Consequently, although the mechanism established by Argentine legislation with regard 

developed as an ex post system since its creation.
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16 

practices”.
1 

order to establish its existence.
18 

Posición dominante. Principio de realidad económica”, ERREPAR, November 2012.
19 

20 

21 

2790/99 on Vertical Restrictions (now replaced by Regulation 330/2010), which introduced consideration 

distribution can raise obstacles to this aim.
22 

23 

24 

25 

26 

27 

28 

argentino”, 2010.
29 

30 

31  

32 

33 

34 

concept both the company coming under control and the company acquiring control.
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35 Approximately US$12.5 million.
36 

companies (which have not registered any activity within the country in the last year)*.
37 Unless within the previous twelve months operations have been carried out which, in total, exceed this amount, 

cases that the same market is involved.
38 

39 

February 2002 and amendments thereto; and decree 718/2016.
40 

41 

.  
Approximately US$62,500.

42 

in that year, this average has been reduced to 1.9 years.
43 

State Intervention, Austral University. 2010 sessions.
44 

45 

Franco on appeal against CNDC resolution (SC, R.1172, L. XII).
46 

market studies; holding hearings and taking statements; examining records and documents; and carrying out 

47 

48 

49 

50 

summoning the relevant actors to hearings.
51 

52 

Courage” and “Manfredi” 
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European Union.
53 

54 

Ley, Buenos Aires, 27 February 2015.
55 

56 Among others, Belmonte Manuel and Asociación Ruralista General Alvear vs National State, S.C., B 1626, L.XLII; 
Cencosud S.A. on appeal against CNDC resolution, S.C., C.73, L.XLVIII.

57 

58 

59 This Decree was subsequently amended by Decree 741/2015.
60 

61 

62 

reduced to seven months.
63 

appeal against CNDC resolution”.
64 

65 

S01:0112741/2010).
66 Approximately US$650.
67 Approximately US$9 million.
68 

69 

continue to do so.
70 

71 

72 

73 
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74 

75 

76 

77 

78 

markets in Argentina.
79 

80 

81 

82 

position, on this route would be reduced.
83 

the operation be made contingent upon certain conditions. 
84 

85 

86 

87 

other medical companies.

. 88 
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on competition conditions.
89 

working days.
90 

91 

leniency programmes.
92 

93 
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