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NOTE

UNCTAD serves as the focal point within the United Nations Secretariat for all matters related to competition
law and policy. UNCTAD promotes the United Nations Set of Multilaterally Agreed Equitable Principles and
Rules for the Control of Restrictive Business Practices adopted by the General Assembly Resolution 35/63
on 5 December 1980. The work of UNCTAD is carried out through intergovernmental deliberations, technical
cooperation activities, policy advice, and research and analysis on the interface between competition law and
policy and development, as well as for consumer protection law and policy.

UNCTAD assists developing countries and countries with economies in transition in adopting or revising
competition and consumer protection legislation and policies, to align with international best practices, as well as
supports the establishment of regional frameworks in these areas. Competition and consumer protection policies
are complementary to trade and industrial policies. They play an important role in achieving the Sustainable
Development Goals.

UNCTAD has considerable expertise in competition and consumer protection policies and has been working
in the field of competition since the 1980s. Competition and consumer policies are crucial for inclusive and
sustainable development. In the current global economy, with highly concentrated markets, competition policy is
even more relevant. On the demand side, consumers need more effective protection and appropriate remedies
in the digitalizing world.

UNCTAD also has a strong record of accomplishments in assisting developing countries and countries with
economies in transition across the world in building capacities to adopt and implement competition and consumer
protection laws and policies.!

This assessment was prepared by Pierre Horna, Legal Affairs Officer at the Competition and Consumer Policies
Branch (CCPB) of UNCTAD with the valuable support of Sung-Keun Kim, officer from the Korea Fair Trade
Commission seconded to CCPB/UNCTAD, under the overall guidance of Teresa Moreira, Head of the Competition
and Consumer Policies Branch, Division on International Trade and Commodities (DITC).

UNCTAD would like to express their appreciation to Ms. Armine Hakobyan, Deputy Director, Department for
Competition and Public Procurement Policy of the Eurasian Economic Commission (EEC); and Ms. Nadezda
Pustovalova, Counsel, International Cooperation Division, Department for Competition and Public Procurement
Policy, EEC. UNCTAD would also like to acknowledge the following representatives of the EEC who with the
above mentioned officials attended the UNCTAD-EEC meeting held in Geneva in December 2018, whose
objective was to address all the questions and clarifications requested by UNCTAD during the preparation of the
report: Mr. Hrayr Aramyan, Deputy Director, Department for Antitrust Regulation, EEC; Ms. Tatiana Chesnokova,
Head, Division for Legal Support and Methodology in the Sphere of Competition, Department for Competition
and Public Procurement Policy.

T SOURCE: UNCTAD TOOLBOX “Fostering economic efficiency, improving governance” Competition and Consumer Policies
and Frameworks. Improving Market Efficiency and Consumer Welfare. Available at: https://unctad.org/en/PublicationChapters/
tc2015d1rev1_S03_PO1.pdf


https://unctad.org/en/PublicationChapters/tc2015d1rev1_S03_P01.pdf
https://unctad.org/en/PublicationChapters/tc2015d1rev1_S03_P01.pdf
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A. INTRODUCTION

The Competition Branch of the Eurasian Economic
Commission (herein after referred as EEC) requested
UNCTAD to undertake an assessment of their EAEU
competition regulations based on the UNCTAD Model
Law on Competition, UNCTAD previous research
on competition law topics, as well as the relevant
international best practices on competition law and
policy from advanced jurisdictions.

The Eurasian Economic Union (EAEU) was established
in 2014 by a treaty signed initially by the Russian
Federation, Belarus and Kazakhstan, followed
by Armenia and Kyrgyzstan, member States that
accessed to EAEU soon after the entry into force of
the treaty in January 2015.2

The EAEU is an international organization of
regional economic integration and has international
legal personality (Article 1 of the Treaty). Its main
objectives are (i) to create proper conditions for
sustainable economic development of the member
States in order to improve the living standards
of their population; (i) to seek the creation of a
common market for goods, services, capital and
labour within the Union; (iii) to ensure comprehensive
modernisation, cooperation and competitiveness
of national economies within the global economy.
(article 4 of the Treaty).

As per article 8 of the Treaty, EAEU’s bodies of the
Union are the following: (1) the Supreme Eurasian
Economic Council; (2) the Eurasian Intergovernmental
Council; (3) the Eurasian Economic Commission; and
(4) the Court of the Eurasian Economic Union.

The Treaty establishes general principles and rules of
competition ensuring detection and elimination of anti-
competitive behaviour onthe territories of the member
States and actions producing a negative impact on
competition in cross-border markets on the territory of
two or more member States (article 74).

The general principles and rules of competition shall
apply to the implementation of competition policy

within the member States as well with economic
entities where their business practices have a cross-
border impact across member States’ markets. In
this sense, there is an allocation of responsibilities
between the Eurasian Economic Commission and the
authorised bodies (national competition authorities -
NCAs) of its member States.

In this regard, in accordance to article 75 of the Treaty,
member States shall apply their rules of competition
(antitrust) legislation to economic entities (market
participants) of the member States based on the
prohibitions set out in article 75(2) of the Treaty.
According to article 74 (3), member States may
determine in their legislation any further prohibitions,
as well as additional requirements and restrictions with
regard to the prohibitions set out in articles 75 and
76. In fact, these rules should be respected by the
national competition laws of the five Eurasian member
States, otherwise the Treaty’s international provisions
should prevail.

Within the Eurasian Competition system, NCAs have
no mechanisms and seem not to be able to apply
EAEU competition rules directly, only their national
laws. In contrast, in the European Union, member
States’ NCAs are entitled to apply articles 101 and 102
of the Treaty on the Functioning of the European Union
when the relevant requirements are met, according to
the EC Regulation 1/20083.3

The EEC has the power to fight violations of the
general rules of competition on the territories of the
member States only if such violations have or may
have an adverse effect on competition in cross-
border markets (article 76), except for violations
adversely affecting competition in transboundary
financial markets, which are tackled in accordance
with the legislation of the Member States.*

Al Eurasian member States have enacted their
national competition laws and established their
respective NCAs. Belarus’s first competition law was
enacted in 1992 and it is the latest amendments to
its competition law were adopted in 2013;° Armenia’s

2 Source: Eurasian Economic Commission website at: http://www.eaeunion.org/?lang=en#about-countries

8 Council Regulation (EC) No 1/2003 of 16 December 2002 on the Implementation of the Rules on Competition Laid down
in Articles 81 and 82 of the Treaty (Text with EEA Relevance), available at https://eur-lex.europa.eu/legal-content/EN/

ALL/?uri=celex%3A32003R0001.

4 Eurasian Economic Commission, Annex 19 to the Treaty on the Eurasian Economic Union - Protocol on General Principles and

Rules of Competition, 2014, p. 19.

5 House of Representatives of the Republic of Belarus, Law on Counteraction to Monopolistic Activities and Promotion of
Competition, Law of the Republic of Belarus December 12, 2013 No 94-Z, 12 December 2013.


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32003R0001
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32003R0001
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competition law was enacted in 2000,° the Russian
Federation’s first law in 1992 (amended in 2006,
2016 and 2018),” Kazakhstan’s first law in 1998,
then in 2008 (now part of its Commercial Code
in October 2015),® Kyrgyzstan’s in 1994, then in
2011.° Some of these NCAs have an important
enforcement record due to the fact that they have
gathered significant experience, such as is the case
of the Federal Antimonopoly Service (FAS) of the
Russian Federation.’ These enforcement records
have been assessed through voluntary Competition
peer reviews such as is the case of Armenia with
UNCTAD in 2010'"" and Kazakhstan with the OECD
in 2016."2

Section V of Annex 19 of the Treaty relates to the
“Cooperation between authorised bodies of the
member States” for the purposes of implementing the
Treaty’s general principles and rules of competition.
Under this framework, an NCA is bound to notify its
counterparts when it becomes aware that its domestic
law enforcement may affect the interests of another
member State.™

Finally, Section VI of Annex 19 addresses the
cooperation between the FEurasian Economic
Commission (EEC) and the NCAs regarding the
monitoring of the compliance with the Treaty’s
general principles and rules of competition. There are
two basic circumstances in which this cooperation
could take place:

1. when the NCAs are interested in the discussion
of pressing issues of law enforcement, information
exchange and harmonisation of the legislation of

the member States, the EEC, in cooperation with
the NCAs, shall organise meetings at the level of
the heads of the NCAs and the Member of the
Board of the Commission in charge of competition
and antitrust regulation;'*

2. when investigating a violation of the general rules of
competition and conducting proceedings, the EEC
sends a request for information and documents to
Government bodies of a member State and to legal
and/or natural persons of a member State, and the
EEC simultaneously sends a copy of such request
to the NCA of the member State at stake.'®

The assessment’s scope was previously discussed and
agreed with the Eurasian Economic Commission due
to the extensive competition-related legal provisions
and regulations of the EEC framework, being limited
to the following issues: (1) scope and limitations; (2)
overall comments to the EAEU Treaty and its annex
19; (3) analysis of some specific EEC regulations; (4)
conclusions.

B. SCOPE AND LIMITATIONS

The assessment focused exclusively on the following
documentation provided by EEC:

e Treaty of the EAEU and its annex 19 (signed
by Belarus, Kazakhstan and the Russian
Federation in Astana on 29 May 2014);

e Criteria of market classification as cross-
border market (Decision No. 29 of the
Supreme Eurasian Economic Council of
19 December 2012);

State Commission for the Protection of Economic Competition, Law of the Republic of Armenia on Protection of Economic Com-

petition, 11 June 2000, available at http://www.competition.am/index.php?menu=1478&Ing=2 (last visited 31 May 2019].

Federal Law ‘On Protection of Competition’ (as Amended in 2016), Adopted by the State Duma on July 8, 2006, Approved by
the Federation Council on July 14, 2006 | ®edepaneHas AHmumoronoseHas Ciyx6a - ®AC Poccuu, available at http://en.fas.gov.ru/
documents/documentdetails.html?id=14737 (last visited 16 April 2019].

The Law of the Republic of Kazakhstan No.112 - IV., 25 December 2008, available at http://adilet.zan.kz/eng/docs/Z080000112_
(last visited 30 May 2019].

State Service of Intellectual Property and Innovation under the Government of the Kyrgyz Republic, Law of the Kyrgyz Republic “On
Competition”, available at http://test.patent.kg/index.php/en/legislation/67-laws/codes-and-laws-of-the-kyrgyz-republic/909-
law-of-the-kyrgyz-republic-on-competition.html (last visited 31 May 2019].

Federal Antimonopoly Service (FAS) official site, Cases & Decisions | ®edepansHas AHmumorononsHas Cryx6a - DAC Poccuu, available
at http://en.fas.gov.ru/documents/cases-decisions/ (last visited 30 May 2019].

UNCTAD, Voluntary Peer Review of Competition Policy: Armenia, 2010, available at https://unctad.org/en/Docs/ditcclp20101over-
view_en.pdf (last visited 31 May 2019].

OECD, Competition Law and Policy in Kazakhstan. A Peer Review, 2016, available at https://www.oecd.org/daf/competition/
OECD2016_Kazakhstan_Peer_Review_ENG.pdf (last visited 31 May 2019].

Paragraph 23 Eurasian Economic Commission, supra note 4, at 19.
Paragraph 57 Ibid., at 29.
Paragraph 78 Ibid., at 37.


http://www.competition.am/index.php?menu=147&lng=2
http://en.fas.gov.ru/documents/documentdetails.html?id=14737
http://en.fas.gov.ru/documents/documentdetails.html?id=14737
http://adilet.zan.kz/eng/docs/Z080000112_
http://test.patent.kg/index.php/en/legislation/67-laws/codes-and-laws-of-the-kyrgyz-republic/909-law-of-the-kyrgyz-republic-on-competition.html
http://test.patent.kg/index.php/en/legislation/67-laws/codes-and-laws-of-the-kyrgyz-republic/909-law-of-the-kyrgyz-republic-on-competition.html
http://en.fas.gov.ru/documents/cases-decisions
https://unctad.org/en/Docs/ditcclp20101overview_en.pdf
https://unctad.org/en/Docs/ditcclp20101overview_en.pdf
https://www.oecd.org/daf/competition/OECD2016_Kazakhstan_Peer_Review_ENG.pdf
https://www.oecd.org/daf/competition/OECD2016_Kazakhstan_Peer_Review_ENG.pdf
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e Agreement on the procedure for protecting
confidential information and liability for its
disclosure upon exercise by the Eurasian
Economic Commission of powers to control
compliance with single competition rules.
(Agreement signed by Belarus, Kazakhstan
and the Russian Federation in Moscow on
12 November 2014);

e Procedures to consider applications on
violations of the general rules of competition
in cross-border markets (Decision No. 97
of the Council of the Eurasian Economic
Commission of 23 November 2012);

e Procedures to investigate violations of the
general rules of competition in cross-border
markets (Decision No. 98 of the Council
of the Eurasian Economic Commission of
23 November 2012);

e Procedures to consider cases of violation
of competition rules (Decision No. 99 of
the Council of the Eurasian Economic
Commission of 23 November 2012);

e Methods of evaluation of competitive situation
(Decision No. 7 of the Council of the Eurasian
Economic Commission of 30 January 2013);

e Methods of identifying monopolistic high
(low) prices (Decision No. 117 of the Council
of the Eurasian Economic Commission of
17 December 2012);

e Methods of calculation and procedure
for imposition of fines for violation of
common competition rules at cross-border
markets (Decision No. 118 of the Council
of the Eurasian Economic Commission of
17 December 2012)

These documents were discussed with the EEC
representatives, involving an initial exchange of
views and subsequent interactions for clarification. A
meeting was organized between UNCTAD and EEC
officials in Geneva, Switzerland (December 2018),
for the discussion of the structure and focus of the
assessment as well as of the details of the EAEU
competition rules and regulations. A presentation of
the draft report took place in Moscow, the Russian
Federation. (June 2019), before its validation by the
EEC. The highlights of the report were presented at
the 18" session of the UNCTAD Intergovernmental
Group of Experts meeting on Competition Law and
Policy (July 2019).

In accordance with the terms of the assessment
agreed, the following issues were especially looked
into:

e How to define a cross-border market (see
section on the market classification as cross-
border);

e Merger control regime and respective
institutional powers (see section on methods
of evaluating competitive situations and
procedures to submit, consider cases);

e Leniency program as an enforcement tool;

section on
confidential

e Information sharing (see
procedures to protect
information);

e Market analysis used in enforcement cases;

e Circumstances which mitigate and aggravate
sanctions (see section on methods of
calculation and procedure for imposition of
fines);

e Extraterritoriality of the competition regime
(see section on the overall comments on the
Treaty and Annex);

e Interaction between the EEC and its member
States’ national competition authorities (see
introduction of the section on the market
classification as cross-border);

e Coordination of economic activities of third
companies as a specific violation (assessed
in the overall comments of the Treaty and
Annex)

Furthermore, it is worth noting that the assessment
was confined by the following circumstances:

a. The assessment was based on the English
version of the ten documents mentioned (legal acts,
regulations, guidelines) received from EEC (September
2018);

b. Neither the institutional framework nor the
enforcement work of the EEC was analyzed, as this
would have required additional information gathered
through activities (fact-finding missions, stakeholders’
interviews, etc.) that were not considered for this
exercise;

c. A more comprehensive and detailed analysis of the
EAEU’s competition law and policy may be organized
at a later stage if the EEC requests the UNCTAD
secretariat to facilitate a Voluntary Peer Review of



Assessment of the Eurasian Economic Union Competition rules and regulations

Competition Law and Policy.'® In 2007, the UNCTAD
secretariat undertook a Peer Review of a regional
economic organization in West Africa: the West
African Economic and Monetary Union (WAEMU),
Benin and Senegal,'” which may be a reference for a
similar exercise of the EEC.

C. OVERALL COMMENTS TO THE SECTION
XVIII ENTITLED “GENERAL PRINCIPLES
AND RULES OF COMPETITION” OF THE
EEC TREATY AND ANNEX 19 TO THE
TREATY ENTITLED “PROTOCOL ON
GENERAL PRINCIPLES AND RULES
OF COMPETITION”

The creation of the Eurasian regional institutions
dates back to 2000 when the Economic Community
was established. Later in 2003, the member States
reached another milestone by establishing the
Common Economic Space (CES™)®. In addition,
other objectives were agreed upon such as the
Customs Union in 2006-2010, the Commonwealth of
Independent States ( CIS) Free Trade Area in 2011,
and the strengthened CES in 2012.2° In May 2014, the
heads of member States signed a new Treaty creating
the Eurasian Economic Union (EAEU) with the aim of
establishing the principles of free movement of goods,
services, capital and workforce, thereby creating a
single market similarly to the European Union’s single
market.?! Because of this more ambitious objective,
it was decided to adopt regional competition rules
and its respective institutional framework embodied
by the EEC. Particularly, through the Decision of the

Supreme Eurasian Economic Council of December
2014, the EEC was granted the power to control
compliance with regional competition rules at cross-
border markets of the Custom Union and the CES.??

Section XVIII of the Treaty on the Eurasian Economic
Union on competition, (herein after referred as the
EAEU Treaty?®) is composed by articles 74 to 77
which comprise general provisions, general principles
of competition, general rules of competition and
state price regulation. Annex 192 provides further
explanations on the scope of these Treaty provisions,
including on the sanctions applicable in case of
infringement of the general rules of competition in
cross-border markets and the interaction between
the relevant authorities that deal with competition
issues. It likewise provides guidance on the possibility
of State price regulation, including on the possibility
of challenging decisions of the member States in this
area. In what follows, some clauses of articles 74-76
will be assessed together with Annex 19 of the EAEU
treaty accordingly.

Clauses 1 to 6 of article 74 state how the general
principles and rules of competition should be applied
as regional law and its interaction with national
competition laws of its member States. Clause 2
defines the scope of Section XVIII and Annex 19,
viz: “...The provisions of this Section shall be applied
to relations connected to the implementation of
competition (antitrust) policy within the Member
States and to relations with economic entities (market
participants) of the Member States which produce
or may produce an adverse effect on competition in

6 The peer review process provides a unique opportunity to examine and draw lessons from experiences of, and challenges faced

20

21

22

23

24

by, countries in the implementation of competition policies. The reports produced during the process regarding the state of com-
petition law and enforcement in reviewed countries are impartial and rigorous, and are undertaken by competition policy experts
from both developed and developing countries who have practical experience in implementing competition law. See more at:
UNCTAD secretariat, UNCTAD | Voluntary Peer Review of Competition Law and Policy, available at https://unctad.org/en/Pages/
DITC/CompetitionLaw/Voluntary-Peer-Review-of-Competition-Law-and-Policy.aspx (last visited 17 April 2019].

See more at: UNCTAD, Voluntary Peer Review of Competition Policy: West African Economic and Monetary Union, Benin and
Senegal. Overview, UNCTAD/DITC/CLP/2007/1(Overview) (2007), available at https://unctad.org/en/Docs/ditcclp20071over-
view_en.pdf (last visited 17 April 2019].

The CES is an integration milestone ensuring free movement of goods, services, capital and labor. See at: The Eurasian Economic
Union: Facts and Figures. Library of Eurasian Integration. Eurasian Economic Commission, 2018. At page 30.

Aleksandra Klofat, ‘Regulatory Competition Within the Eurasian Economic Union and the European Union: A Comparative Legal
Analysis’, 44 Legal Issues of Economic Integration (2017) 173 , at P. 196.

Ibid.

Ibid., at P. 173-174.

The Eurasian Economic Union: Facts and Figures. Library of Eurasian Integration. Eurasian Economic Commission, 2018.
At page 31

Eurasian Economic Commission, Treaty on the Eurasian Economic Union, 29 May 2014, available at http://www.un.org/en/ga/
sixth/70/docs/treaty_on_eeu.pdf (last visited 6 February 2019].

Eurasian Economic Commission, supra note 4, at 19.


https://unctad.org/en/Pages/DITC/CompetitionLaw/Voluntary-Peer-Review-of-Competition-Law-and-Policy.aspx
https://unctad.org/en/Pages/DITC/CompetitionLaw/Voluntary-Peer-Review-of-Competition-Law-and-Policy.aspx
https://unctad.org/en/Docs/ditcclp20071overview_en.pdf
https://unctad.org/en/Docs/ditcclp20071overview_en.pdf
http://www.un.org/en/ga/sixth/70/docs/treaty_on_eeu.pdf
http://www.un.org/en/ga/sixth/70/docs/treaty_on_eeu.pdf
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General Provisions

Section XVIII
GENERAL PRINCIPLES AND RULES OF COMPETITION

Article 74
General provisions

1. This Section determines the general principles and rules of competition ensuring detection and
elimination of anti-competitive behavior on the territories of the Member States and actions producing
a negative impact on competition in transboundary markets on the territory of two or more Member
States.

2. The provisions of this Section shall be applied to relations connected to the implementation of
competition (antitrust) policy within the Member States and to relations with economic entities (market
participants) of the Member States which produce or may produce an adverse effect on competition in
transboundary markets on the territories of two or more Member States. The criteria of transboundary
markets required for determining the jurisdiction of the Commission shall be determined by decision of
the Supreme Council.

3. The Member States may determine in their legislation any further prohibitions, as well as additional
requirements and restrictions with regard to the prohibitions set out in Articles 75 and 76 of this Treaty.

4. The Member States shall conduct agreed competition (antitrust) policy in relation to actions of economic
entities (market participants) of third countries, if such actions may negatively affect the competition in
commodity markets of the Member States.

5. Nothing in this Section shall be construed so as to prevent any Member State from taking any action it
deems necessary to protect the fundamental interests of national defence or national security.

6. The provisions of this Section shall be applied to the natural monopoly entities with account of the
specific features provided for by this Treaty.

7. The provisions of this Section shall be implemented in accordance with Annex 19 to this Treaty.

transboundary markets on the territories of two or
more Member States...” 2° [emphasis made].

An additional observation can be made: this provision
specifically prescribes a general obligation of the
member States of the EAEU to respect the Treaty
competition provisions. Read in connection with
article 75 (as indicated below) that addresses general
principles of competition, this obligation of the EAEU
member States requires that national legislation
conforms with the Treaty provisions (articles 74 to 77
of the Treaty). In other words, the regional competition
framework prevails over member States’ legislation.
The Treaty comprises not only regional rules to address
cross-border anticompetitive practices affecting two
or more member States of the EAEU, but also includes
a specific obligation for its member States to observe
and not contradict the Treaty’s general principles and
rules on competition.

2 Eurasian Economic Commission, supra note 23, at 77.
% Page 7 of Annex 19.

The concept of economic entities as provided by
Annex 19’s glossary. defines an economic entity
as “...a commercial organisation or a non-profit
organisation operating with generation of profit, an
individual entrepreneur, as well as a natural person
whose professional income-generating activities are
subject to state registration and/or licensing under the
legislation of the Member States...”?® Consequently,
if the definition of “economic entities” is to cover the
activities of State-own enterprises (SOEs), it should be
clear that the SOE should conduct business activities
aiming at making profits, therefore being caught within
the scope of article 74.

In this regard, the definition provided by Article 74
is consistent with the European Union definition of
economic entity or the so-called undertaking. The
applicability of rules differs between the EEC and the
European Union on the point of intention of earnings.
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While “economic entities” and “undertakings” might
refer to the same concept, an “economic entity” as
defined by the EEC in annex 19 requires an intention
of earnings even for SOE, which is not the case for the
European Union. Therefore, there are slight differences
between the European Union and EEC concepts.

It should also be noted that there is extensive case
law?” regarding the definition of an economic entity
or “undertaking” under the European Competition

law. In fact, only “undertakings” are the addressees
of European competition provisions, articles 101 and
102 of the Treaty on the functioning of the European
Union (hereinafter referred as TFEU). For instance,
under the definition of ‘economic entity’ provided by
the Annex 19, it is noted that an economic entity would
comprise a “...commercial organization or a non-profit
organization operating with generation of profit...."?®
For the European competition legislation, the intention
to earn profits is not a specific requirement. 2

Article 75
General Principles of Competition

1. The Member States shall apply their rules of competition (antitrust) legislation to economic entities (market
participants) of the Member States in an equitable manner and to the equal extent irrespective of the legal
form and place of registration of such economic entities (market participants) on equal terms.

2. The Member States shall, in particular, determine in their legislation prohibitions of:

1) agreements between state government authorities, local authorities and other agencies or
organisations exercising their functions or agreements between them and economic entities (market
participants), if such agreements result or can lead to any prevention, restriction or elimination of
competition, except in cases provided for by this Treaty and/or other international treaties of the
Member States;

2) provision of state or municipal preferences, except as provided by the legislation of the Member
States, and with account of the specifications set out in this Treaty and/or other international treaties
of the Member States.

3. The Member States shall take effective measures to prevent, detect and combat actions (omission)
specified in sub-paragraph 1 of paragraph 2 of this Article.

4. The Member States shall, in accordance with their legislation, ensure efficient control over the economic
concentration to the extent required for the protection and development of competition on the territory
of each Member State.

5. Each Member State shall ensure availability of a state government authority in charge of the
implementation and/or enforcement of competition (antitrust) policy, which implies, among other
things, vesting such authority with the powers to monitor the compliance with the prohibition of anti-
competitive practices and unfair competition and economic concentration, as well as to prevent and
to detect violations of competition (antitrust) legislation, to take measures to stop these violations and
prosecute such violations (hereinafter “the authorised authority of the Member State”).

6. The Member States shall determine in their legislation penalties foreconomic entities (market participants)
and public officials with regard to all anti-competitive behaviour, based on the principles of efficiency,

27 Although articles 101 and 102 of the TFEU don’t define “undertaking”, the European Court of Justice has developed this concept.
On the basis of established jurisprudence, the European Commission notice on the concept of undertakings concerned under
Council Regulation (EEC) No 4064/89 on the control of concentrations between undertakings (98/C 66/03), establishes that an
“undertaking” is any entity engaged in an economic activity, offering goods or services on a given market, regardless of its legal
status and the way in which it is financed.

28 Eurasian Economic Commission, supra note 4, at 7.

2 See paragraph 43 of the Decision at EUR LEX, ECJ, 92/521/EEC: Commission Decision of 27 October 1992 Relating to a Proceeding
under Article 85 of the EEC Treaty (IV/33.384 and IV/33.378 - Distribution of Package Tours during the 1990 World Cup), 27 October
1992, available at https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31992D0521 (last visited 7 February 2019].
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proportionality, security, inevitability and certainty, and shall ensure control over their enforcement. The
Member States recognise that in case of penalties, the highest penalty rates shall be set for violations
representing the greatest threat to competition (anti-competitive agreements, abuse of dominance by
economic entities (market participants) of the Member States). Penalties calculated on the basis of the
income generated by the violator in selling goods or on the cost of purchase of goods by the violator in
the market where the violation occurred shall be preferred

The Member States shall, in accordance with their legislation, ensure permanent informational
transparency of their current competition (antitrust) policy, including by posting information on activities
of their authorised authorities in the media and on the Internet.

Authorised authorities of the Member States shall, in accordance with their state legislation and this Treaty,
interact with each other by sending notices and requests for information, holding consultations, sending
notifications on investigations (examination of cases) affecting the interests of another Member State,
conaucting investigations (examination of cases) by request of an authorised authority of any Member State

and providing information on their results.

Consequently, a clarification regarding all the concept
of economic entity inspired by the European Union
experience could be considered, in order to avoid
uncertainty as to the specific scope of the regional
laws in the Eurasian region.

Article 75 sets out a framework for harmonizing national
competition laws of the Eurasian Union member
States, in accordance with international best practices.
Indeed, this article establishes that national legislations
shall be applied in a non-discriminatory manner to all
undertakings regardless of their legal form and place
of registration, following the recommendations of
the United Nations Set on Competition;*° it expands
the prohibition of agreements to those concluded by
public bodies at state and local levels, underlining that
competition law applies to all; it recommends merger
control at national level; it refers to the institutional
setting for enforcement purposes, including sanctions’
framework, along the lines of the UNCTAD Model
Law on Competition (chapters X and XP"); and it
encourages cooperation between national authorities

again as recommended by the United Nations Set.
Hence, article 75 provides a good basis for a similar
competition legal framework of its member States.

Nevertheless, UNCTAD suggests extending the
scope of article 75 beyond substantive harmonization
provisions. The harmonization of competition laws
and policies may take place in three different areas:
substantive law, procedural law, and implementing
guidelines.® All provisions at stake relate to substantive
law provisions that any national competition laws in
the EAEU area must observe. It would be appropriate
to consider if it is necessary also to foresee the
harmonization of procedural rules and of implementing
guidelines.

Annex 19 provides more details on the matter of
harmonization through the cooperation between
member States at the horizontal level - Section
V3 “Cooperation between authorized authorities
of the member States” - and under Section VI -
“Cooperation between the Commission and the
Authorized Authorities of the Member States for

%0 The United Nations Set of Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices
(UNCTAD/RBP/CONF/10/Rev.2), adopted by resolution 35/63 of 5 December 1980 of the United Nations General Assembly,
Section E. Principles and Rules for States at National, Regional and Subregional levels, point 3: “States, in their control of restric-
tive business practices should ensure treatment of enterprises which is fair, equitable on the same basis to all enterprises, and in
accordance with established procedures of law. The laws and regulations should be publicly and readily available.”.

81 “The Administering Authority and its organization”; “Functions and powers of the Administering Authority”: “Sanctions and relief”.
Recent Part 2- Commentaries to the UNCTAD Model Law on Competition, regularly updated, cover Chapters X and X (2019),
available at https://unctad.org/en/Pages/DITC/CompetitionLaw/The-Model-Law-on-Competition.aspx.

32 Cunningham and LaRocca, ‘Harmonization of Competition Policies in a Regional Economic Integration Symposium: Free Trade
Areas: The Challenge and Promise of Fair vs. Free Trade: Panel I: Regional Economic Cooperation in Non-Trade Areas’, 27 Law

and Policy in International Business (1995) 879 , at 881.
% Eurasian Economic Commission, supra note 4, at 18.
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Monitoring Compliance with the General Rules of
Competition”*. In fact, the latter framework would
be most suitable to address this issue and address
harmonizing procedural efforts and implementing
guidelines as the section in question deals with
the investigation process that the EEC undertakes
with the assistance of the NCAs. However, if the
harmonization of rules on substantive issues or
common substantive rules have been adopted by
regional economic organizations®, the harmonization
of procedural law as well as harmonized implementing
guidelines may require additional efforts as member
States may have different legal systems and these
will affect the enforcement of competition law. In any
case, harmonizing these rules and guidelines often

requires continuous work and close monitoring after
an agreed decision to pursue it.

To sum up, while article 75 is an important provision
for substantive harmonization of competition rules
across Eurasian countries, there are still challenges
when it comes to the level of harmonization in the area
of procedural law and even implementing guidelines
for effective enforcement of competition rules at the
national and regional levels. Annex 19 provides a
platform for further harmonization at the procedural
or implementation levels to be reflected upon, this
remaining an open question for the EEC to consider.

As seen in the box above, Article 76 covers the general
rules of competition with five substantive categories

GENERAL RULES OF COMPETITION

Article 76
General Rules of Competition

1. Any actions (omission) of dominant economic entities (market participants) that result or may result in
prevention, restriction or elimination of competition and/or infringement of interests of other persons
shall be prohibited, including the following actions (omission):

7)
2
3)

4)

5)

6)

7)

setting and maintaining monopolistically high or low prices of goods;
withdrawal of goods from circulation resulting in an increase in the price of such goods;

forced imposition of any economically or technologically unjustified contract conditions to
contractors that are unfavourable for the latter or not related to the subject matter of the agreement;

economically or technologically unjustified reduction or cessation of production of goods, if the
goods are in demand or orders for their delivery have been placed and their production is feasible,
as well as if such reduction or cessation of production of the goods is not explicitly provided for by
this Treaty and/or other international treaties of the Member States;

economically or technologically unjustified refusal to enter or evasion from concluding agreements
with individual buyers (customers) capable of manufacturing or supplying the relevant goods with
account of the specifications set out in this Treaty and/or other international treaties of the Member
States;

economically, technologically or otherwise unjustified setting different prices (tariffs) for the same
products, thus creating discriminatory conditions, with account of the specifications set out in this
Treaty and/or other international treaties of the Member States;

creating barriers to entry into the commodity market or exit from the commodity market for other
economic entities (market participants).

% Ibid., at P. 28.

% The European competition rules, articles 101 and 102 of the TFEU, are applied by the European Commission and by the Euro-
pean Union national competition authorities when anticompetitive practices significantly affect trade member States, even though
the European Competition Network established a system of division of work, providing for a consistent application of the rules.
See Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles 81
and 82 of the Treaty, Official Journal L 1, 04.01.2003, p.1-25, and the Commission Notice on cooperation within the Network of
Competition Authorities, Official Journal C 101, 27.04.2004, p. 43-53.
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Any unfair competition shall be prohibited, including:

1) dissemination of false, inaccurate or distorted information, which may inflict damage to an economic
entity (market participant) or damage its business reputation;

2) misleading as to the nature, method and place of manufacture, consumer properties, quality and
quantity of goods or their manufacturers;

3) incorrect comparison by an economic entity (market participant) of goods manufactured or sold by
the entity with goods manufactured or sold by other economic entities (market participants).

Any agreements between economic entities (market participants) of the Member States shall be
prohibited if these entities are competitors operating in the same product market and such agreements
lead or may lead to:

1) setting or maintaining prices (tariffs), discounts, allowances (surcharges), extra charges;
2) increasing, decreasing or maintaining prices in tenders;

3) dividing the commodity market in the territorial principle, by the volume of sales or purchases of
goods, by the range of products sold or composition of sellers or buyers (customers);

4) reduction in or cessation of the production of goods;
5) refusal to conclude agreements with certain sellers or buyers (customers).

“Vertical” agreements between economic entities (market participants) shall be prohibited, with the
exception of “vertical” agreements recognised as admissible in accordance with the admissibility
criteria determined by Annex 19 to this Treaty, if:

1) such agreements lead or may lead to setting a resale price of goods, except in the case where the
seller sets to the buyer the maximum resale price of goods;

2) such agreements obligate the buyer not to sell goods of any economic entity (market participant)
that is a competitor of the seller. This prohibition shall not apply to agreements implying organisation
by the buyer of the sale of goods under the trademark or other identifications of the seller or
manufacturer.

Other agreements between economic entities (market participants) shall be prohibited, except for
“vertical” agreements recognised as admissible in accordance with the admissibility criteria determined
in Annex 19 to this Treaty, if it is determined that such agreements lead or may lead to any restriction
of competition.

It shall not be allowed for natural persons, business and non-profit organisations to coordinate economic
activities of economic entities (market participants) of the Member States, if such coordination leads
or may lead to any of the consequences set out in paragraphs 3 and 4 of this Article that may not
be recognised as admissible in accordance with the admissibility criteria determined in Annex 19 to
this Treaty. The Member States may determine in their legislation a ban on coordination of economic
activities if such coordination leads or may lead to the consequences specified in paragraph 5 of this
Article that may not be recognised as admissible in accordance with the admissibility criteria determined
by Annex 19 to this Treaty.

All violations of the general rules of competition determined in this Section by economic entities (market
participants) of the Member States, as well as by natural persons and non-profit organisations of the
Member States not carrying out any business activity, if such violations have or may have an adverse
effect on competition in transboundary markets on the territories of two or more Member States, with
the exception of financial markets, shall be stopped by the Commission in the procedure provided for
by Annex 19 to this Treaty.
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as follows: (i) unilateral conduct (dominant positions);
(i) unfair competition; (i) horizontal agreements; (iv)
vertical agreements; (v) other agreements between
economic entities, and (vi) coordination of economic
activities.®® According to international best practices,
competition legislation usually comprises three of
the practices named as in points (i), (i) and (iv).
The remaining above-mentioned practice of unfair
competition is not necessarily a part of competition
legislation at national or regional levels but can be
recognized on an ad hoc basis.

Furthermore, Clause 2 of Article 74 refers to unfair
competition. Unfair competition comprises deceptive
practices that cause economic injury to a business but
cannot be confused with anticompetitive practices that
restraint competition in the market. While competition
law protects the process of competition itself, unfair
competition provisions are driven by the protection
of competitors. Hence, most competition laws don’t
address unfair competition practices, even though
these may be the subject of autonomous pieces of
legislation. While there is substantive literature to
suggest that unfair competition should be outside
the scope of competition rules,®” some competition
laws have included unfair competition considerations
in exceptional circumstances, when the business
practice at stake affects the general interest. This is
the case of the Spanish competition law of 2007.

Indeed article 3 of the Competition Act of Spain
states as follows:

“...Distortion of free competition by unfair acts

Article  3: The National Competition
Commission or the competent bodies of
the Autonomous Communities shall hear
under the terms that this Act establishes
for prohibited conduct the acts of unfair
competition which affect the public interest
by the distortion of free competition.” 3

At the European Union level, there are rules on
agreements and unilateral conduct practices that

36

37

Eurasian Economic Commission, supra note 23, at P. 80-83.
For more information see at : Ullrich, ‘Anti-Unfair Competition Law and Anti-Trust Law: A Continental Conundrum?’, SSRN

can be anti-competitive practices that affect trade
in the Single Market. However, these rules do not
preclude European Union member States to include
additional rules to their national competition laws such
as is the case of the Spanish law provisions on unfair
competition. As a result, if the EAEU Treaty includes
unfair competition provisions, it may be timely to take
into account the experience of other regional economic
organizations such as the European Union in terms of
leaving this specific provisions to national legislations,
if needed, in accordance with clause 3 Article 74 of
the Treaty when referring to the fact that Eurasian
member States may determine in their legislation any
further prohibitions, as well as additional requirements
and restrictions with regard to the prohibitions set out
in Articles 75 and 76 of the Treaty.

On the issue of dominant position, clause 1 of Art. 76
includes seven detailed actions that shall be prohibited
if these actions lead to the prevention, restriction
or elimination of competition and/or infringement of
interests of other persons. Consequently, it reads that
Article 76 includes an additional requirement (harmful
to the interests of other persons) to be taken into
account in the analysis when assessing whether an
action undertaken by a dominant economic entity falls
under the scope of abuse. These requirements have
the advantage of providing additional elements of
prohibited practices, which may be useful for business
guidance. However, international best practices
gathered under the commentaries of Part 2 of UNCTAD
Model on Competition suggest otherwise the inclusion
of a rather restrictive view of abuse of dominant position
concept. See for instance chapter IV of the UNCTAD
Model Law on Competition which details that “where
the acts or behaviour of a dominant enterprise limit
access to a relevant market or otherwise unduly restrain
competition, having or being likely to have adverse
effects on trade or economic development.”*®

Clause 6 refers to the “coordination of economic
activities”. According to Annex 19 the coordination of
economic activities corresponds to an “...agreement
of actions of economic entities (market participants)

Electronic Journal (2005) , available at http://www.ssrn.com/abstract=837086 (last visited 7 February 2019].

38

7 February 2019].

39

Kingdom of Spain, Competition Act No. 15/2007, 3 July 2007, available at https://www.cnmc.es/file/64176/download (last visited

UNCTAD Model Law on Competition. Revised Chapter IV: Acts or Behaviour Constituting an Abuse of a Dominant Position of

Market Power, TD/RBP/CONF.8/L.2 (2015) 30, available at https://unctad.org/meetings/en/SessionalDocuments/tdrbpconf8|2_

en.pdf (last visited 11 January 2019], at P. 2.
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by a third person, not included in the same group of
persons with any of these economic entities and not
operating in that commodity market where the market
participants agreed...” “° The third person alluded in
Annex 19 can be natural persons, business and non-
profit organizations in line with the clause 6 of article
76 of the EAEU Treaty.

This concept encompasses the following three main
elements: () an agreement of market players, (2)
the participation of a third person (economic entity),
and (3) a different market from the one where the
economic entities operate. This definition is similar
to the provision of the Russian Competition Law
related to « Basic Definitions Used in this Federal
Law » (clause 14, article 4): « coordination of actions
of economic entities by a third person, that is not a
member of the same group with any of such economic
entities and is not involved in activities on the market,
where actions of economic entities are coordinated.
Actions of economic entities exercised as part of
“vertical” agreements do not constitute coordination
of economic activities; »*' Similar provisions exist in
others Member States’ laws.

To sum up, the application of coordination of economic
entities as envisaged in clause 6 of article 74 remains
unclear from the perspective of what entails and
how case law has been shaped the application
of this provision. In addition, besides Eurasian
member States and unless otherwise it is informed
to the Secretariat by any member State, there is no
such provision anywhere in competition laws and
regulations worldwide.

This new category provided by clause 6 of article 76
cannot be regarded as a concerted practice as
per the legal definition established in the European
legislation because it would require that; first, the

40 Eurasian Economic Commission, supra note 4, at P. 5.

4 Supra note 7.
42

economic entities should be part of the same relevant
market (commodity market); second, there should
not be a formal agreement between the parties; and
third, the existence of an external economic entity that
does not operate in the same relevant market as the
others.*? Under United States case law on the other
hand an agreement is not a prerequisite to an unlawful
conspiracy where an implied agreement would be
enough to ascertain the existence of a conspiracy
(cartel).*® In any event, this category provided by
the EAEU Treaty might not be common in other
jurisdictions worldwide.

Clause 7 of article 76 refers to the principle of
territoriality of regional competition rules as its
wording clearly stipulates that the EEC can only
prosecute “economic entities (market participants)
of the Member States...” and individuals and non-
profit organizations “...of the Member States”. In
this regard, the interpretation given to this wording
is that the EEC shall limit investigation of economic
entities that are registered within the member States
and cannot open investigations against market
participants operating outside the regional jurisdiction
of the EAEU.* The latter merits a discussion whether
the principle of territoriality vs. extra-territoriality can be
further explored.

On this topic, two important cases in Europe and the
United States of America should be mentioned.*® The
European wood pulp cartel ruling of 19884 (which
established the “implementation principle”) and the
American Hartford Fire Ins. Co. v. California of 19934
(which established a more expansive approach of the
effects doctrine). The European Court of Justice ruling
in the wood pulp case held that “The Community’
s jurisdiction to apply its competition rules to such
conduct is covered by the territoriality principle as
universally recognized in public international law.

See the Judgment of the European Court of Justice in Case C-8/08 - T-Mobile Netherlands BV and Others v Raad van bestuur

van der Nederlandse Mededingingsautoriteit http://curia.europa.eu/juris/liste.jsf?language=en&num=C-8/08 : “a single meeting
between companies may constitute a concerted practice in breach of Community competition law”.

43

(3rd ed, 2012), at P. 131-135.

4 Eurasian Economic Commission, supra note 23, at P. 83.

45

MENT’, 67 Antitrust Law Journal (1999) 159.

46

Citing the case Interstate Circuit Inc v. United States of 1939. E. M. Fox, Cases and Materials on U.S. Antitrust in Global Context

For a comprehensive study of this principle , See: Griffin, ‘EXTRATERRITORIALITY IN U.S. AND EU ANTITRUST ENFORCE-

ECR, Ahlstrom v Commission, 27 September 1988 5233, available at http://eur-lex.europa.eu/resource.html?uri=cellar:5ed612ae-

790¢-4091-bf05-0a6d7cbd9142.0002.06/DOC_1&format=PDF (last visited 6 April 2017].
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United States, United States Court of Appeals for the Ninth Circuit, Hartford Fire Ins. Co. v. California 509 U.S. 764 (1993),

28 June 1993, available at https://supreme.justia.com/cases/federal/us/509/764/case.html (last visited 6 April 2017].
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Under the rules against agreements, decisions or
concerted practices, the decisive factor is where
the agreement, decision or concerted practice
is implemented rather than where it is formed. It
is immaterial whether or not the producers had
recourse to subsidiaries, agents, sub-agents,
or branches within the Community in order to
make their contacts with purchasers within the
Community “ (summary, point 1, third paragraph).
The European Court of First Instance ruling of 25
March 1999, Gencor Ltd. vs. Commission of the
European Communities*® underlined the same
principle regarding merger control (“3. Application
of Regulation No 4064/89 is justified under public
international law when it is foreseeable that a
proposed concentration between undertakings
established outside the Community will have
an immediate and substantial effect within the
Community. The fact that, in a world market, other
parts of the world are affected by the concentration
cannot prevent the Community from exercising its
control over a concentration which substantially
affects competition within the common market by
creating a dominant position.”, summary, point 3),
in accordance to the so-called “effects doctrine”.

The Hartford Fire case, on the other hand, provided
a rather aggressive stance on the extraterritorial
application of United States antitrust laws by stating
that a United States Court “should not consider the
interests of a foreign sovereign unless there is a true
conflict between United States Law and the Law of the
foreign state”.*° This judgment, which was considered
a disturbance of the established trend of comity, made
the extraterritoriality rule highly controversial as it swept
away the notion of comity, which “holds that a nation
with lesser interests at stake should normally defer to
a nation with greater interests at stake of conflict”.®®
As a result, many countries issued diplomatic protests
and some even enacted blocking legislations since

48

they considered it an excessive application of United
States antitrust laws.®!

Thanks to the Empagran case, the negative trend has
been gradually softened by the doctrine of comity.5?
United States lower courts can adopt an approach
based on both Hartford and Empagran, and introduce
comity analysis into global cartel cases by developing
their own comity-based limitations on jurisdiction.

The fact that clause 7 of the Treaty may not clearly
foresee/allow the extra-territorial application of these
rules to foreign companies limits substantially the
enforcement activities of the EEC. Additional guidance
by the EEC could provide the necessary elements to
address and overcome this limitation, this comment
being subject to the consideration of the EEC in the
near future.

Two final points regarding the overall assessment of
the EAEU treaty competition-related provisions. First,
the absence of a common Eurasian leniency regime;
and, second the long-term need to consider a merger
control regime for the Union.

The importance of leniency in the
identification of cartels at the regional
level

As cartels are considered worldwide as the most
egregious offence against competition laws, all
competition laws whether they are national or regional
aim to deter cartel formation and achieve their
dissolution. Given that cartels are usually secret, and
hence difficult to identify and prosecute, the most
effective tool for detecting cartels and obtaining the
necessary evidence to stop them is through leniency
programmes. These programmes give incentives
(fines” immunity or reduction) to members of cartels
to self-report the practice to the competition law
enforcement authority. 5

CFl, Court of First Instance, EU Case Gencor v. Commission, 25 March 1999, available at http://eur-lex.europa.eu/legal-content/

EN/TXT/PDF/?uri=CELEX:61996TJ0102&from=EN (last visited 6 April 2017].

49

United States, supra note 48, at P. 2919.

50

Burr, ‘The Application of US Antitrust Law to Foreign Conduct: Has Hartford Fire Extinguished Considerations of Comity?’, 15 Uni-

versity of Pennsylvania Journal of International Law (1994) , available at http://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.
journals/tlr70&section=59 (last visited 6 April 2017] , at P. 223.

51
Center for International Affairs (2002) 2001 , at P. 4.
Fox and Fox, supra note 44, at P. 178.

52

53

Kojima, ‘International Conflicts over the Extraterritorial Application of Competition Law in a Borderless Economy’, Weatherhead

UNCTAD, The Use of Leniency Programmes as a Tool for the Enforcement of Competition Law against Hardcore Cartels

in Developing Countries, TD/RBP/CONF.7/4 (2010), available at http://unctad.org/en/Docs/tdrbpconf7d4_en.pdf (last visited

17 February 2017].
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Leniency programmes in regional settings such as the
case of Eurasian Union require additional cooperation
mechanisms between regional and national authorities
in charge of competition and also the homologation
that granting immunity will be recognized at regional
and national level indistinctively. The challenge within
the Eurasian region is that not all EAEU member
states have implemented leniency programmes into
their national legislation, which, in turn, may become
a problem in the situation of identifying a cartel in the
cross-border market of the member States.®*

As referred above, the main objectives of implementing
leniency programme are detection and consequent
deterrence and enforcement efficiency: therefore, the
key factors for the effectiveness and efficiency of the
leniency programme are (1) incentives for submitting
applications as early as possible and (2) incentives for
cooperation with competition authority’s investigation.
These can be broken down into the specific elements
as follows:

e Marker system, which guarantees the
leniency applicant’s position for a limited
period of time, so that it may gather
additional information required to complete
the application, can increase incentives to
the use the leniency programme by lowering
the initial barrier to apply and providing
predictability and certainty of the procedure.

e |eniency for subsequent applicants.
Competition Authorities can detect cases
by the first application, however, information
and evidence from other cartel members,
i.e. subsequent applicants, is sometimes
necessary to draw the whole picture
of the prohibited practices. In addition,
rewarding subsequent applicants generates
investigation efficiency, as the Competition
Authority can receive information and
evidence from them without carrying out
full investigations. Most jurisdictions with

54

leniency programmes provide incentives for
subsequent applicants in one way or another.

e Protecting confidentiality of leniency
information is one of the most important
elements for maintaining incentives for
submitting applications®®. The possibility
that leniency information would be disclosed
to third parties or used against them in
private civil actions, or conveyed to other
jurisdictions without their consent, can
discourage companies from applying for
leniency. In this regard, some Competition
Authorities accept not only written leniency
application but also oral statements, in order
to provide greater confidentiality protection,
especially in cases where applicants are at
risk of being accessed by discovery process.

e Leniency procedure must be transparent and
predictable® so that potential applicants can
anticipate how they will be treated, whether
they will be granted leniency, what they can
receive in return for applying and providing
cartel information or evidence, or what they
are required in order to receive leniency, in
advance. Many Competition Authorities have
explained the steps of the process and the
conditions for granting leniency in written
rules or regulations.

For the Eurasian Commission to consider an effective
regional leniency programme, the system should
create the necessary incentives on companies
to cooperate with EEC’s investigation, namely an
obligation of continuous cooperation should be put
on applicants as a requirement for receiving leniency.
In this regard, any breach of the obligation such as
refusing to provide information and providing false
information should disqualify leniency. Also, flexibility
in applying fines’ reduction rates is desirable. The
Competition Authority needs to be able to decide the
level of reduction for each applicant within a certain

Russian Federation, Challenges and Co-Ordination of Leniency Programmes. The Roundtable “Challenges and Co-Ordination of

Leniency Programmes” Working Group No. 3 on Cooperation and Enforcement OECD Competition Commission, 5 June 2018,
available at https://en.fas.gov.ru/upload/other/Challenges%20and%20co-ordination%200f%20leniency %20programmes %20

(Russian%20Contributions).pdf (last visited 17 July 2019].

55

ICN, Anti-Cartel Enforcement Manual Chapter 2: Drafting and Implementing an Effective Leniency Policy (2014), available at

http://www.internationalcompetitionnetwork.org/uploads/library/doc1005.pdf (last visited 17 February 2017], at P. 15.

56

There must be transparency and certainty in the operation of a leniency policy. [...] A leniency applicant needs to be able to predict

with a high degree of certainty how it will be treated if it reports anticompetitive conduct and what the consequences will be if it
does not come forward”. “It is good practice to have maximum transparency and certainty with respect to the requirements for
leniency and the application of policies, procedures and practices governing applications for leniency, the conditions for granting
leniency and the roles, responsibilities and contact information for competition agency [...]". Ibid., at 6 and 16.
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scope, according to the degree of cooperation and/or
the value of information submitted.

Furthermore, a country cannot rely on others’ anti-
cartel actions or leniency programmes. Foreign
countries’ actions do not help against purely domestic
cartels. Regional and international cartels impacting
the Eurasian markets can operate globally except for
those jurisdictions where they perceive the antitrust
risk to be too great, and there is evidence suggesting
that their overcharges are larger in countries not
actively fighting cartels. Thus, one country cannot rely
on another’s anti-cartel proceedings. With respect to
leniency programmes, the trend is towards restricting
information originating, ultimately, from leniency
applicants. Thus, one country cannot rely on another
to generate information for follow-on domestic
proceedings. In summary, fighting cartels may not be
left to others.””

Finally, strong and effective law enforcement by a
Competition Authority is a pre-requisite of an efficient
leniency programme. In other words, companies would
not come forward to use a leniency system without
any fear of being detected and severely sanctioned.
In this regard, UNCTAD previous research has pointed
out that to benefit from a leniency programme, a
jurisdiction must actively fight against cartels. Absent
this, effort expended in instituting a leniency programme
would likely be wasted.®® Hence, national or regional
competition authorities should be equipped with a
strong ability to detect cartels by its own (ex-officio
detection) and to impose significant sanctions and
should enforce its competition law actively.

b. Merger control for the Eurasian Union

Merger controlis one of the main pillars of a competition
system, aiming to preserve the competitive structure
of markets: “Mergers affect market composition
and structure and impact policy areas beyond
competition. For example, a large proportion of foreign
57 UNCTAD, supra note 54, at P. 16.

% Ipid., at 15.

59

direct investment (FDI) takes the form of mergers and
acquisitions and is often encouraged by governments,
particularly in developing countries seeking growth.”®®

Most developing countries and countries  with
economies in transition “...have been subject to
government intervention and be in a transitional phase
of liberalization, privatization and deregulation, while
facing the introduction of new technologies in the
productive process. Accordingly, the stage of transition
of each economy and the degree of implementation
of liberalization principles are a key factor when
introducing and applying competition law. “6°

Therefore, merger control is an important instrument
for Competition Authorities, allowing them to prevent
and protect competition in the markets. Due to
globalization, international cooperation in merger
cases, either when involving developed countries’
jurisdictions or developed and developing countries,
has raised attention across the world for several
years. UNCTAD drafted a background note®' for the
discussion of this topic in the Seventh United Nations
Conference to Review the Set on Competition in
2015,

Most competition regimes around the world include
merger control provisions. However, the content and
enforcement of these provisions vary across different
jurisdictions in accordance to the following variables:%

e |egal provisions and enforcement policy

relating to the different types of merger;

Structural and behavioural factors that
are taken into account and their relative
importance, including the market share
and/or turnover thresholds to trigger
scrutiny by competition authorities, and the
anticompetitive criteria to be met before an
arrangement would be forbidden in principle;

Treatment of efficiency gains and of non-
competition criteria;

UNCTAD, The role of competition advocacy, merger control and the effective enforcement of law in times of economic trouble,

TD/RBP/CONF.7/6 (2010), available at https://unctad.org/en/Docs/tdrbpconf7d6_en.pdf, page 4.

60

UNCTAD, Challenges in the Design of a Merger Control Regime for Young and Small Competition Authorities, TD/B/C.I/CLP/45

(2017), available at http://unctad.org/meetings/en/SessionalDocuments/ciclpd45_en.pdf, page 3.

61

UNCTAD, International cooperation in merger cases as a tool for effective enforcement of competition law, TD/RBP/CONF.8/4,

available at https://unctad.org/meetings/en/SessionalDocuments/tdrbpconf8d4_en.pdf.

62

63

Agenda and documents available at https://unctad.org/en/Pages/MeetingDetails.aspx?meetingid=609.
UNCTAD, Model Law on Competition - Part 2, Commentaries (2018): Revised Chapter VI, TD/B/C.I/CLP/L.10 (2018) 17, available

at https://unctad.org/meetings/en/SessionalDocuments/ciclpL10_en.pdf (last visited 1 March 2019], at P. 3.
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Coverage and structure of exemptions;

Procedural arrangements, such as voluntary
or compulsory notifications concerning
mergers of firms meeting certain turnover or
market share requirements, or ex post facto
possibilities for intervening against mergers,
and remedies or sanctions.

Despite the above, there are more similarities than
differences among most competition regimes relating
to the treatment of mergers. In recent years, several
countries have adopted separate provisions in their
competition laws to cover mergers, and as part of
this general trend towards the adoption or reform of
competition legislation, many countries have adopted
or reformed merger controls following the same broad
orientations.

In any event, merger control is indeed one of the main
pillars of a competition system as it aims to preserve
the competitive structure of markets despite takeover
operations or mergers. Mergers analysis requires a
dialogue with the parties throughout the procedure,
often encouraging third interested parties to provide
comments and information that may prove to be useful
to the assessment undertaken by the Competition
Authority. Furthermore, the possibility of imposing
remedies to authorize mergers allows the Competition
Authority to preserve and promote competition in the
markets in question.

The credibility of any competition authority, especially
crucial for young or small authorities, is at stake
and hence merger control rules should therefore be
carefully drafted.®

There are basic elements in the design of merger
control regimes for young authorities such as the
regional commission in the Eurasian region. First,
the definition of mergers using the criteria particularly
relevant in identifying operations that within certain
limits and circumstances of the Eurasian union.
Second, definition whether the merger control regime
would be ex-ante, ex-post or a voluntary control
system based on the particular regional circumstances
and the way business operate in the Eurasian region.
A final basic third point relates to the criteria applicable

64

Ibid, at 3.

Ibid., at 4-7.

Ibid., at 7-9.

Ibid., at 13.

Eurasian Economic Commission, supra note 23, at 77.

65

66

67

68
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to merger notification (thresholds) that would need
to be clear, accessible and based on objectively
quantifiable criteria.®®

Recent research by UNCTAD has also pointed out the
principles to be followed in procedure design which
relate to celerity, transparency and respect of rights of
defense. In this regard, aspects related to deadlines
and form of naotification; review periods; access to files;
and transparency should be taken into account when
designing an effective merger control regime whether it
is to be applied at the national or regional level.%®

Finally, UNCTAD highlights that the models of merger
control applied in developed countries are an important
reference, but none provides the best fit for young
and small authorities in developing countries. In fact,
models designed for developing economies have some
advantages, but may be most useful as a source to
be consulted rather than as the basis of law. In turn, it
is recommmended in designing a merger control system
for young and small agencies, that legislators should
consider the best ways to defend the general interest,
market structures and consumers. The economic,
political, social and institutional characteristics of each
jurisdiction condition the designs of such regimes.
However, the search for efficiency in a system should
respect the principles of legal security and due
process.®’

D. ANALYSIS OF THE EEC SPECIFIC
REGULATIONS

a. Criteria of market classification as
cross-border market

Introduction

As referred earlier, clause 2 of Article 74 sets two
different rules: the second rule states that “...The
provisions of this Section shall be applied to relations
connected to [...] relations with economic entities
(market participants) of the Member States which
produce or may produce an adverse effect on
competition in transboundary markets on the
territories of two or more Member States...” %
[emphasis made]
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The decision N29 of the Supreme Eurasian Economic
Council on “Approving criteria of market classification
as cross-border market” (2012) determines the
competence of the Eurasian Economic Commission
on restraint of violations of common competition rules
if it adversely affects two or more-member States’
relevant market within the EAEU region as per Decision
29. In this regard, the EEC has exclusive competence
to deal with cross-border competition issues and the
NCAs of the EAEU member States have their own
prerogative to investigate their competition cases
affecting only their own domestic markets.

The attribution of competence to two institutions
within the region is first established by clauses 8 and
9 of Annex 19.% Clause 9 establishes the allocation
of competence to the EEC when the infringement has
cross-border effect within the Eurasian region, except
for financial markets whereby national legislation of the
member States should apply.

The Supreme Eurasian Economic Council can
define to some extent the frameworks as well as
limits of specific decisions instead of the Eurasian
Economic Commission as per it.2 of article12 EAEU
Treaty. Decision 29 related to the “Criteria of market
classification as cross-border market” exemplifies this
point.

Conversely, at the level of the European Union, the
European Commission issued a notice to provide
additional guidance about the concept of effect on
trade as contained in articles 101 and 102 of the
TFEU.7

UNCTAD research has addressed the issue of division
of competences between regional and national
Competition authorities. Two types of structures

8 Eurasian Economic Commission, supra note 4, at P. 10.

(centralized and decentralized) have been identified,
having positive or negative externalities when it comes
to an effective regional competition law enforcement.”
For example, it has been said that decentralization
schemes may better address informational
asymmetries between competition authorities and
enterprises as it would be easier for firms to provide
information to national authorities as opposed to
supranational authorities.” In turn, when enforcement
of regional rules is centralized such as the case of the
EAEU, it may reduce or eliminate externalities. There
are economies of scale and transaction cost savings
due to the uniform application of common competition
rules by supranational authorities acting as one-stop
shops in dealing with anticompetitive cases.

The regional competition authority in the EAEU acts
within a centralized enforcement mechanism (exclusive
competence in dealing with anticompetitive practices
in the regional markets) as indicated in the Supreme
Eurasian Decision Council under review. But the
experience of other regional economic organizations,
such as the European Competition system may be of
relevance when improvements are being sought.

It is also worth noting the experience of the West
Africa Economic and Monetary Union (WAEMU) in
the Sub-Saharan Africa. When UNCTAD undertook
a Peer Review to the WAEMU as well as to Benin
and Senegal™ in 2007, the report mentioned the
reasons why the regional authority did not prosecute
cases at the regional level, among which was its
exclusivity.”

To sum up, one needs to be cautious as to how
to empower a regional authority with exclusive
competence and with a centralized enforcement
of regional competition rules. In what follows, an

70

71

72

73

74

European Union Commission, Commission Notice — Guidelines on the Effect on Trade Concept Contained in Articles 81 and 82
of the Treaty (Text with EEA Relevance), Official Journal C 101, 27/04/2004 P. 0081 - 0096, available at https://eur-lex.europa.eu/
legal-content/EN/TXT/HTML/?uri=CELEX:52004XC0427(06)&from=EN (last visited 12 March 2019].

In centralized structures, the central competition authority has exclusive enforcement power. In decentralized structures, competition
authorities delegate part of their enforcement power to national/State competition authorities. See UNCTAD, supra note 48, at p. 3.

This is known as the principal-agent relationship. In the context of competition, national and supranational competition authori-
ties are considered as principals, whereas enterprises are considered as agents. The agents may either conceal or provide false
information to the authorities to protect their interests. Ibid.

UNCTAD, supra note 17. Indeed, the report stated that: “...the system has been strongly criticized by certain actors with regard
to the relationship between the two legislative levels, particularly in countries where competition legislation and policy exist. These
observations may also explain the reluctance to actually bring community legislation into force. In Senegal, in particular, the fact
that the principle of exclusivity is perceived as an obstacle to the emerging work in this area of both the Ministry of Trade and the
Competition Commission in itself constitutes a psychological barrier....” A recent analysis of competition in Sub-Saharan African
countries confirms this conclusion (E. M. Fox and M. Bakhoum, Making Markets Work for Africa: Markets, Development, and
Competition Law in Sub-Saharan Africa (2019).

Fox and Bakhoum, supra note 74.
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assessment of some key provisions of the Decision on
cross-border market is presented.

Specific provisions of the Eurasian Decision
under review

2. For the purposes of application of common
competition rules set forth in article 76 of
the Treaty a market is classified as a cross-
border market, if geographical boundaries
of the commodity market encompass the
territories of two or more Member States.”™

The definition for “cross-border market” follows
the benchmark established by the concept of
geographical relevant market and the definition of
“effects on trade between member States” of the
European Competition law. Indeed, based on the
decisional practice of the European Commission
regarding the enforcement of European Competition
rules, “the effect on trade between Member States”
criterion involve three elements: (a) “trade between
Member States”, (b) understanding the meaning of
“may affect”, and, (c) the concept of “appreciability”.”

Regarding the first element, and pursuant to the
European Commission Notice referred to, the
requirement of an “effect on trade between Member
States “... implies that there must be an impact on
cross-border economic activity involving at least two
Member States.”” In this regard, it is worth noting how
the Eurasian Economic Commission (EEC) has carried
out its own analysis based on the different markets
within the EAEU territories. For the EEC, the concept
is similar to the definition of cross-border market.

Furthermore, in accordance to the European Union
Competition rules the third criteria relates to the
relevance of trade within the European Union single
market. In this case, the effect on trade criteria is an
autonomous jurisdictional criteria, which must be
assessed separately in each case.” Turning to the
EEC, it seems from the “geographical boundaries
of the commodity market encompass the territories
of two or more Member States” criteria that the

75

CROSS-BORDER MARKET, 19 December 2012.

76

7

European Union Commission, supra note 71, at Paragraph 18.
It is not required that the agreement or practice affect trade between the whole of one Member State and the whole of another

EEC should clarify the issue of jurisdiction given the
centralization scheme of the Treaty.

“... 8. Restraint of violations by Economic
Entities <*> of prohibitions set forth in
clause 2 of article 76 of the Treaty shall be
accomplished by the Eurasian Economic
Commission, if (...) an Economic Entity
whose actions violate the established
prohibition and a competing Economic
Entity (entities) who is (are) inflicted or may
be inflicted damage or whose goodwill may
be harmed as a result of performance of

such actions are registered on the territories
of different Member States...”

This provision above needs to be read in connection
with clause 2 of Article 74 which defines the scope
of the EAEU treaty provisions. Indeed, the provision
outlined in Article 74 clause 2 says that the provisions
shall be applied to relations connected to the
implementation of competition (antitrust) policy within
the Member States and to relations with economic
entities (Market participants) of the Member States
which produce or may produce an adverse effect on
competition in transboundary markets on the territories
of two or more Member States...” as referred to
Article 76 clause 7 In addition, Annex 19 clause 9
said that “...the Commission shall be in charge of
suppression of violations by economic entities (market
participants), as well as by natural persons and non-
profit organisations of the Member States that are not
economic entities (market participants), of the general
rules of competition determined in Article 76 of the
Treaty on the territories of the Member States...”

Furthermore, Annex 19, clause 14 says: “...Decisions
of the Commission on the imposition of a penalty,
decisions of the Commission binding the offender to
perform certain actions shall be deemed enforcement
documents and shall be enforceable by authorities
enforcing judicial acts and acts of other authorities
and officials of the Member State of registration of
the offending economic entity (market participant),

Supreme Eurasian Economic Council, DECISION No. 29 ON APPROVING CRITERIA OF MARKET CLASSIFICATION AS

Member State. Current articles 101 and 102 may be applicable also in cases involving part of a Member State, provided that the

effect on trade is appreciable (13) See at: Ibid., at Paragraph 21.

78

Ibid., at Paragraph 12.

7% Supreme Eurasian Economic Council, supra note 77.
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non-profit organization that is not an economic
entity (market participant), or of the Member State of
permanent or temporary residence of the offending
natural person....” Following the joint reading of all
these provisions including Annex 19, it is concluded
that the EEC does not have power to prosecute
entities that are not registered within the territories of
the Eurasian member States.

5. Restraint of violations by Economic Entities
of prohibitions set forth in clause 1 of article
76 of the Treaty is accomplished by the
Eurasian Economic Commission, if the below
conditions are met in their entirety:

(...)

or

total share of volume of sale or purchase
of several Economic Entities each of
them taking the dominant position at the
commodity market meeting criteria set forth
in clause 2 of these Criteria and whose
actions result in violation of the established
prohibition of the volume of product
circulating on the territory of each Member
State affected by the violation is for at most
three Economic Entities no less than 50 per
cent or for at most four Economic Entities no
less than 70 per cent (this Provision shall not
apply, if share of at least one of the above
Economic Entities is less than 15 per cent
on the territory of each Member State);

(...)

The criteria set out in article 5 seem to be detailed
enough to facilitate the definition of the Eurasian
regional market affected by anticompetitive practices.
Nevertheless, according to European Union case law®
in assessing the relevant market at the regional level, it
should be relevant to incorporate an additional criterion

80

related to the “product market” in the assessment
of the relevant market, whereby the volume of sales
is only determined by the definition of the relevant
market of merely the product that was affected by the
anticompetitive practice itself.

For instance, in the decision of the European
Commission condemning a cartel in the market of
“small hermetic reciprocating compressors”, the
product market was defined specifically and was used
to calculate the fines imposed on the infringers based
only on the product market sales and not on the overall
market of compressors.8' Recently, in a merger decision
of April 2019, the Commission approved a merger of
producers in the market of refrigeration compressors
based on the specificities of the product market and
its uses of the product in the line of business for which
it was intended to be.?2 However, in this case, the
interpretation given by the Commission of the relevant
market was to provide a broader scope of the use
of the product, as indicated by the European Union
Commissioner on Competition: “Most people have at
least one refrigeration compressor at home, in a fridge
or a freezer. They are also used in restaurants or shops,
inside beverage coolers or ice cream cabinets. The
conditions under which we have approved Nidec’s
acquisition of Embraco ensure that effective competition
will continue in this sector, so that industrial customers
and final consumers will not be harmed due to higher
prices or less choice. We have also worked to ensure
the viability of the plants to be divested by Nidec.”

b. Procedures to protect confidential
information 24

The protection of confidential information is important
for the implementation of the Eurasian regional
competition rules. However, access to files in
anticompetitive practices cases is usually guaranteed
by competition law under the principle of due process
to allow the exercise of rights of defence of the parties
as well to allow for contributions of interested third

European Commission, Commission Decision Relating to a Proceeding under Article 107 of the Treaty on the Functioning of

the European Union and Article 53 of the EEA Agreement (COMP/39600 - Refrigeration Compressors), 12 July 2011, avail-
able at http://ec.europa.eu/competition/antitrust/cases/dec_docs/39600/39600_2147_3.pdf (last visited 3 June 2019]PRESS
RELEASES - Press Release - Mergers: Commission Approves Nidec’s Acquisition of Embraco, Subject to Conditions, available
at http://europa.eu/rapid/press-release_IP-19-2136_en.htm (last visited 3 June 2019).

81 European Commission, supra note 83, at P. 4.

European Commission, supra note 83.
Ibid.
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83

84

EEC, Agreement on the procedure for protecting confidential information and liability for its disclosure upon exercise by the

Eurasian Economic Commission of powers to control compliance with single competition rules, November 2014.
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parties (complainant).® Furthermore, in order to
facilitate cooperation within the Eurasian framework,
the procedures established should allow the possibility
of information-sharing between national competition
authorities of the Eurasian member States (in line with
Chapter V of Annex 19) as well as information sharing
between the EEC and national competition authorities
(pursuant Chapter VI of Annex 19).86

Regarding the definition of confidential information,
article 2 of the procedures under assessment includes
in this definition: “...all types of information protected
by regulatory legal acts of the Parties without the
prejudice of clause 2 of article 1 of this Agreement » .87
In this regard, the exception included in clause 2 of
article 1 of the same procedures refers to “relations
connected with the protection of information
constituting in compliance with the legislation of the
Parties state secrecy (state secrets)”. In any event, it
seems that the definition of confidential information

is referred to the different national legislations of the
member States of the Eurasian Union.

In fact, there doesn’t seem to be a common
understanding at the international level of what is
confidential for the purposes of exchanges between
different competition authorities as the standards and
methods for such determination differ across countries
and legal systems. In 2013 a OECD/ICN survey
concluded that jurisdictions applied one or more of
the following criteria to define confidential information
related to competition law enforcement: the nature and
type of information, the way in which the information
is collected, the purpose for which it was collected or
submitted, and the way in which the parties define it.%

The procedures under question include several
provisions to protect confidential information,
safeguarding the integrity of investigations and
proceedings. Some of these provisions are included in
clause 2 of article 3. (see box below)

85

86

87

88

2. Measures to protect confidential information must ensure:

7)

prevention from the possibility to violate the procedure for accessing confidential information and
the procedure of treatment of the same;

2) avoiding unauthorized access to confidential information and (or) transfer thereof to persons

without the right of access to confidential information;
3)
4)
5)

timely detection and constraint of unauthorized access to confidential information;
continuous control over securing the level of protection of confidential information;

avoiding impact on technical means of processing of confidential information resulting in interference
with their operation;

6) accounting of persons having obtained access to confidential information and persons to whom

confidential information was submitted or handed over

The UN Set on Competition Principles and Rules (1985) recognizes the need for due process in section E. Principles and Rules

for States at National, Regional and Subregional levels, number 3: “ States ,in their control of restrictive business practices, should
ensure treatment of enterprises which is fair, equitable, on the same basis to all enterprises, and in accordance with established
procedures of law. The laws and regulations should be publicly and readily available.” Furthermore, this section addresses the
protection of confidential information in number 5: “ Where, for the purposes of the control of restrictive business practices, a
State obtains information from enterprises containing legitimate business secrets, it should accord such information reasonable
safeguards normally applicable in this field, particularly to protect its confidentiality.”. Available at https://unctad.org/en/docs/
tdrbpconf10r2.en.pdf. The UNCTAD Model Law also addresses this issue in Chapter II: “ Confidentiality 1. According information
obtained from enterprises containing legitimate business secrets reasonable safeguards to protect its confidentiality. 2. Protect-
ing the identity of persons who provide information to competition authorities and who need confidentiality to protect themselves
against economic retaliation. 3. Protecting the deliberations of government in regard to current or still uncompleted matters”.

The United Nations Set on Competition Principles and Rules also recognizes the need for exchange of information as a means to
effectively enforce competition legislation in Section C, number 1, (3).

EEC, supra note 87.

OECD & ICN, Secretariat Report on the OECD/ICN Survey on International Enforcement Co-Operation, International Enforce-
ment Co-operation (2013), available at http://www.oecd.org/daf/competition/InternEnforcementCooperation2013.pdf (last visited
25 February 2017].
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While these provisions provide extensive protection for
the handling confidential information in articles 4 and 5,
including on the responsibility for the disclosure of
confidential information under article 6, there is no
specific provision to ascertain how the EEC will determine
the level of confidentiality when receiving information
from the private companies. The only related reference is
when the “information” provided “loses its confidential
status, if its holder has granted uninhibited access to
such information to the public...” as per clause 6 of
article 3. However, another EEC decision 97 of
23 November 2012 related to the procedure for
considering applications, says in its article 9 the following:

9. The confidential information contained in
documents and data shall not serve as the
grounds for refusal to submit them to the
Commission. In this case, the application
(materials) shall indicate an exhaustive
list of documents and data containing
confidential information.

The procedure for protecting confidential
information submitted to the Commission
and liability of the Board members, officers
and employees of the Commission for its
disclosure shall be set out by an international
treaty within the framework of the Eurasian
Economic Union stipulated by paragraph 80
of the Protocol on General Principles and
Rules of Competition (Annex No. 19 to the
Treaty).

In any event, it seems that the confidentiality test to
be undertaken by the EEC could be further detailed,
seeking to promote harmonized approaches with
member States’ competition authorities. Hence, the
following elements could be considered in a future
harmonized understanding of confidential information:

e The nature and type of the information: this
pertains to whether the information if disclosed

would harm the commercial interests of the
information provider/source. In the OECD/ICN
survey mentioned, the majority of respondents
considered business secrets to be confidential
but other authorities differed from that particular
benchmark.® For instance, in European Union
laws and regulations, confidential information is
linked to the term “professional secrecy” which
every European Union official must observe and
which covers all kinds of information related
to companies (undertakings as the meaning
provided under European Union Competition
Law), their business relations or their cost
components.® By this definition the term
“business secrets” covers technical or financial
information relating to an “undertaking’s know-
how, methods of assessing costs, production
secrets and processes, supply sources,
quantities produced and sold, market shares,
customer and distributor lists, marketing plans,
cost and price structure and sales strategy”.”"
Furthermore, the notion of confidential
information under European Union law includes
other types of sensitive information that needs
protection such as “information that would
enable the parties to identify complainants or
other third parties where those have a justified
wish to remain anonymous.” The category of
other confidential information also includes
military secrets.

The way in which the information is
collected: the majority of OECD/ICN
respondents said that they would “consider
confidential any information obtained by
the competition authority in the course
of performance of its official duties and
functions” unless it refers to key features of
the infringement that are necessary to ensure
rights of defense.®

The purpose forwhichtheinformationwas
collected or submitted: if the information

8 QOther survey respondents considered confidential any information which is prejudicial to the commercial position of the subject

matter /bid., at P. 128. Isn’t there a connection?

%0 See EC Regulation No 1/2008, article 12 - Exchange of information; article 28 - Professional secrecy; see also DG COMPETI-
TION Best Practices on the Disclosure of Information in data rooms in proceedings under Articles 101 and 102 TFEU and under
the European Union Merger Regulation, available at http://ec.europa.eu/competition/mergers/legislation/disclosure_information_

data_rooms_en.pdf.

81 Contribution from the European Union - Discussion on How to Define Confidential Information, DAF/COMP/WP3/WD(2013)57
(2013), available at http://ec.europa.eu/competition/international/multilateral/2013_oct_confidential%20information_en.pdf (last

visited 24 March 2017], at P. 3.
% OECD & ICN, supra note 91, at P. 128.
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is submitted for a merger natification, it  While the three documents are interrelated and could
shouldn’t be used by the authority for other have been adopted as a single document, the Council
proceedings that the authority is undertaking, decided to adopt three separate decisions to provide
such as a cartel investigation.93 However,  a clear understanding of the stages involved. It was
some of the information provided by the reported by the EEC that this has not yielded any
merging parties may need to be made difficulties for economic entities nor raised any issue for
available for competitors and/or third parties the Eurasian member States. At the international level,
that can claim a legitimate interest to have  the regional competition framework of the Common
access to the files. Market for Eastern and Southern Africa (COMESA),
includes the procedural assessment of regional
anticompetitive practices within its competition rules,
which could be considered by the EEC to facilitate
a comprehensive reading of the competition rules’
enforcement. ®*

e The way the parties define it: in the
course of an investigation, despite what
the parties may qualify as confidential, it
is for the enforcement authority to assess
the existence and the extent of confidential
information, bearing in mind the need to
strike a balance between the parties’ rights
regarding the protection and parties right to
access confidential information. Furthermore,
the authority may need to protect crucial
information directly related to the secrecy
of the investigation stage, thereby having
necessarily a judgement on each case. This
element should definitely be considered if the
EEC defines a harmonized test that member
States’ authorities may follow to ensure a

The UNCTAD Model Law on Competition on its
Chapter X, addresses the “ Functions and powers
of the Administering Authority”, that is to say, of
the Competition Authorities. Commentaries on the
UNCTAD Model Law on Competition® (Part 2, Chapter
X) suggest that the competition laws should describe
the functions and powers related to the competition
authority’s mandate, underlining the importance of the
legislation enforcement being based on the principles
of rule of law, due process and transparency.®

more similar practice. Decision 97 relates to the procedures established for
considering applications, that is to say, complaints,

c. Procedures for considering applications,  jyciuding the requirements that applicants should
investigating violations and considering fulfil so the applicaton can be admitted by the
cases of violation of competition rules Commission. Other criteria are provided by Decision
Introduction 98 for the Commission to investigate cases based

Decisions 97, 98 and 99 (adopted on 23 November

on specific grounds and Decision 99 addresses the
process of adjudication through a hearing.

2012) of the Council of the EEC address three

different stages of investigation of competition cases  While at the surface the EEC gathers both the
by the Commission: 1) submission of complaints  investigative and the adjudicative functions within one
and their consideration [Decision 97]; 2) investigation  single regional entity, in practice the investigation is
[Decision 98]; and 3) considering cases (adjudication)  carried out by a certain EEC Department and the case
[Decision 99]. is considered by a special commission which is formed

93

94

95

96

Ibid.

Official Gazette of COMESA, COMESA Competition Regulations as at December 2004, 20 November 2012, available at https://
www.comesacompetition.org/wp-content/uploads/2014/04/2012_Gazette_Vol_17_Annex_12-COMESA-Competition-Regula-
tions-as-at-December-2004.pdf (last visited 18 April 2019].

Part 2 refers to commentaries gathered and regularly updated on the basis of literature and the enforcement records of Competi-
tion authorities across the world.

UNCTAD secretariat, Model Law Competition. Chapter X. Functions and Powers of the Administering Authority, “I. The functions
and powers of the Administering Authority could include (illustrative): (a) Making inquiries and investigations, including as a result
of receipt of complaints; (b)Taking the necessary decisions, including the imposition of sanctions, or recommending same to a
responsible minister; (c) Undertaking studies, publishing reports and providing information to the public; (d)lssuing forms and
maintaining a register, or registers, for notifications; (e) Making and issuing regulations; (f) Assisting in the preparation, amending
or review of legislation on restrictive business practices, or on related areas of regulation and competition policy; (g) Promoting
exchange of information with other States” and Part 2 Commentaries on Chapter X (2011) (TD/B/C.I/CLP/L.3 (2011), available at
http://unctad.org/en/Docs/ciclpL3_en.pdf) , at P. 2.
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for each case. Later, a final decision on violation is taken
by the EEC Board of ten Ministers. At the same time
the final EEC decision may be appealed in the Court of
the EAEU, which is the same as in the European Union
framework. The latter is similar to the European Union
model, where the European Commission is competent
to investigate and decide on anti-competitive practices
that infringe European competition rules (but carried out
by check and balances mechanisms across different
departments and units), its decisions being nonetheless
subject to appeals to and reviewed by the European
Court of Justice.”

The United Nations Set of Principles and Rules on
Competition recognizes the national aims of economic
and social development and existing economic
structures of the member States wishing to implement
competition policies in their jurisdiction. Furthermore,
the UNCTAD Model Law on Competition suggests
that in most jurisdictions, the institutional design greatly
depends on the specific State’s context and there is
no single model that is optimal for all countries and
regions.® However, judicial review of law enforcement
decisions of the competition authorities is recommended
as an independent judicial review, whether through civil
or commercial courts or through specialized courts is
necessary to ensure respect by the rule of law and due
process. (Chapter Xl - Appeals).

Analysis of specific provisions
Decision 97

12.(...) An application (materials) sent
to the Commission in violation of the
requirements for their registration specified
in paragraphs 5 - 8 of this Procedure shall
not be considered on the substance
and within a period not exceeding five(5)
business days from the date of their receipt
by the Commission’s authorized structural
unit, and shall be returned to the applicant
with the indication of the grounds for
leaving the application (materials) without
consideration.

97
Articles 81 and 82 of the Treaty.
UNCTAD secretariat, supra note 87.

98

99

Decision 97 establishes when complaints will not
be considered, setting a deadline for the reply from
the EEC. The reference to “substance” (paragraph
12) may cause some confusion in this context as
only the compliance with procedural requirements
is being assessed. For this reason, it would be
preferable to delete it.

Comments on the issue of “signs of violation”
Decision 98

2. The investigation of violations of the general
rules of competition in transboundary
markets (hereinafter - the investigation) shall
be conducted with a view to:

1) identify the signs of violation of
the general rules of competition in
transboundary markets

Decision 98 includes some phrases that raise
comments regarding the wording of paragraph 2.1):
it suggests the identification of “signs of violation”
of the general rules of competition, as paragraph
13.1 of Decision 97. However, the term is not
clearly defined anywhere in the Eurasian legislation.
Concerns were expressed as to what could its legal
meaning be; how it needs to be substantiated;
what the specific reasoning behind it and whether
case law has already addressed this issue. The
EEC understands that the term “signs of violation”
refers to some information which will identify a
possible violation but without being accompanied
by significant evidence.'®

Paragraph 13.2. of Decision 97 goes further in
developing the relevance of identifying the “signs
of violation” when accepting or not the “proposal”.

See Council Regulation (EC) No. 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in

UNCTAD Model Law, Chapter XII - “Appeals” - “1. Request for review by the Administering Authority of its decisions in the

light of changed circumstances. 2. Affording the possibility for any enterprise or individual to appeal within () days to the
(appropriate judicial authority) against the whole or any part of the decision of the Administering Authority, (or) on any sub-

stantive point of law.".
100

22

This information has been provided by the Eurasian Economic Commission.
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Decision 97

13.2 The proposal is not developed in one of
the following cases:

1) the detection of signs of agreements
between the Member States’ economic
entities (market entities) prohibited in
accordance with Article 76 of the Treaty;

2) the detection of signs of abuse of

the dominant position of an economic

entity (market entity) in terms of fixing,
maintaining a monopolistically high or
monopoalistically low price of the goods;

3) the detection in the actions (omission)

of an economic entity (market entity)

of the signs of violation of the general
rules of competition in transboundary
markets for which a proposal was
issued within the preceding 24 months
ora decision was adopted following the
consideration of the case of violation
of the general rules of competition in

transboundary markets.

Given the recurrence of the term “signs” in at least
two of the three decisions (97 and 98), additional
guidance could be provided to improve coherence,
transparency and legal certainty of the Eurasian
competition system.

Comments on the issue of “drafting proposals”
Decision 97

13.1. If possible signs of violation of the general
rules of competition in transboundary
markets have been revealed , the
Commission’s authorized structural unit
shall, (...) develop a draft proposal on
taking actions aimed at eliminating
such signs and ensuring competition in
the transboundary markets  (hereinafter
- the proposal), and send it for approval
to the authorized bodies and to the
applicant (if available), as well as, for
the sake of notification, to the person
which actions (omission) demonstrate
possible violations of the general rules of
competition in transboundary markets, and
to the Member States’ public authorities in
charge of interaction with the Commission.

23

According to Decision 97 under review, proposals
drafted by the EEC need to be accepted by the national
competition authorities. The communication to the
complainant and to the alleged infringer may be justified
to allow them the opportunity of commenting on it.

Accepted proposals are an instrument that will save
administrative resources for both the EEC and the
national competition authorities because it could end
proceedings, ceasing the anticompetitive practices
even though without fines. This is possible because
the proposal procedure allows the EEC, the national
competition authorities and investigated companies
to interact, which may be easier to administer and
implement. The EEC, which is resource-constrained,
can make an efficient use of its resources and close
the case swiftly.

Finally, accepted proposals may be better adjusted to
the circumstances of the market. At the same time,
the EEC maintains its ability to impose fines, as well as
periodic penalty payments, in case of non-compliance
with the accepted decision.

Despite the benefits underlined, the lack of a full legal
and economic assessment of the anticompetitive
practices at stake of such decisions prevents the
EEC from fully developing its approach and does not
allow the market to learn from it either. Hence, this
instrument may affect the consolidation of the EEC’s
decisional practice.

In any case, the EEC could consider a wide range of
measures to monitor the cease of the anticompetitive
practices in question: starting with a mandatory
reporting by the undertaking(s) that are the addressees
of the agreed proposals; the introduction of an express
review clause to safeguard any possible change of
circumstances; the consideration of possible use of
trustees and/or external experts to provide opinions
if necessary; and planning EEC market monitoring in
cooperation with relevant national public bodies such
as sectoral regulators.

d. Methods of evaluation of the competitive
situation

The evaluation of the current competitive situation of
markets is the first step in enforcing competition law,
because relevant market should be defined in order
to decide which players are competing in the market
in question and it is necessary to determine whether
some business practices restrict competition in this
market. If a relevant market is defined narrowly, the
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market power of a company may be increased and, in
the opposite situation the contrary, the market power
of a company can be decreased.

From the perspective of policy makers and of enforcing
authorities, various measures may be established
for facilitating competition in the market such as the
removal of entry barriers, opening market to foreigners,
supporting newcomers through advantages granted.
Furthermore, Governments can implement economic
restructuring when there are several players in a given
market after the evaluation of competition in this market.

The decision of the EEC on methods of evaluation of
competitive situations is very timely and appropriate
since the EEC presented the economic analysis
method and evaluated market concentration ratio
in its regulations. However, the complexity of
legal provisions can sometimes raise confusion to
stakeholders and hence there are times where further
clarification and briefness is needed.

However, regarding the determination of “...the
geographical boundaries of the commodity market”
(reference), this provision has been widely regarded as
common in many jurisdictions and most of competition
authorities accept this concept.’®! But this provision
can lead to complex interpretations of its scope and
extent in practice. Therefore, for clarification purposes,
the EEC could consider instead the following factors
when determining a geographical market:

Characteristics of goods or services (septicity,
transmutability, fragility); and market player’s
business capacity (production capacity,
distribution network, etc.);

Transportation costs;

Perception of purchasers from different
regions and related purchasing behavior;

Perception of sellers from different sales
regions and related business behavior;

Other relevant factors such as diverse
applicable regulatory frameworks.

The Small but significant and non-transitory increase
in price (SSNIP) test is being used for the definition
of relevant product market as well as relevant
geographical market. However, SSNIP test is a
mathematical analytical tool for mainly defining
relevant product market rather than relevant
geographical market. Furthermore, the SSNIP test
should be modified for Critical Loss Analysis,
instead of original form. Also, Elginga-Horgaty (E-H)
test prevails for the definition of a relevant
geographical market. In this regard, the SSNIP test
reference could be removed because it is not the
only method for the definition of a relevant
geographical market.

28. The geographical boundaries of the
commodity market shall be determined using
the methods as follows: a) a “hypothetical
monopolist” test which is held in compliance
with clause 29 of these Methods;

The box below illustrates the suggested references for
the EEC to follow:

01 See the paper “Defining geographic markets across national borders” (DAF/COMP/WP3(2016)5) September 30. 2016, Working
Party No. 3 on Co-operation and Enforcement of OECD Competition Committee, available at https://one.oecd.org/document/

DAF/COMP/WP3(2016)5/en/pdf.
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102

103

104

105

106

@ Critical Loss Analysis (CLA) 1%

CLA is an economic analysis tool used to define relevant product market and geographical market based
on SSNIP test.

A. Basic Concept

— If a company increase the price the sales will usually be decreased, however nobody knows whether
profits will be increased or decreased

— Critical loss analysis estimates how much the hypothetical monopolist’s sales would have to fall in order
to make the hypothetical price increase unprofitable. In other words, “Critical Loss” is the number of lost
unit sales that would leave profits unchanged

B. How to calculate Critical Loss (Formula):

CL=

X: increase % by price
M: increase % by margin

C. Interpretation: If actual loss is larger than critical loss, they can raise price and should stop extending
the scope of relevant market, because they have a market power.

® Elzinga-Hogarty (E-H) test '

The Elzinga-Hogarty (E-H) test is a geographical market definition proposed in 1984 by Elginga and Horgaty
and a tool to analyse patterns of consumer origin and destination

A. Basic Concept

The E-H test is a matter of looking at how many consumers leave an area to get goods and services
(outflow) and how many consumers come into an area to get goods and services (inflow). Both inflow and
outflow are important in determining how much prices would have to increase within that area before t
business would make the price increase unprofitable

B. How to define geographical market with E-H test °41%
For the definition of relevant geographical market, two concepts, LOFI and LIFO are used in E-H test.

e [ IFO (“Little In From Outside”) = production in a specific area / consumption in a specific area. In other
words, if 1-LIFO =75% or 90%,'% the competition authority should expand the relevant geographical
market. As you can see, as imports fall, LIFO approaches unity.

e [ OFI (“Little Out From Inside”) = consumption in a specific area / production in a specific area. In other
words, if 1-LOFI 275% or 90%, competition authority should expand the relevant geographical market as
you can see, as exports fall, LOFI also approaches unity.

C. Interpretation

A specific area is the relevant geographical market if both LIFO and LOFI exceed a prescribed threshold,
75% or 90%. So, competition authority should expand the relevant geographical market.

For a detailed technique and recent cases, see “Recent Observations About Critical Loss Analysis” written by Barry C. Harris*.

H.E. Frech lll. & James Langenfeld R. & Forrest McCluer, “Elzinga-Hogarty tests and alternative Approaches for market share
calculations in hospital markets”, Antitrust Law Journal (2004), p. 924-932.

See the USDOJ & Oracle Co. (2003) case, https://www.justice.gov/atr/case-document/findings-fact-conclusions-law-and-order-
thereon.

See KFTC, Acquisition of Jinro Distillers Co. by Hite Brewery Co.(2006), file:///C:/Local%20Folder/Downloads/7.%20Acquisition%
200f%20Jinro%20Distillers%20Co0.%20by%20Hite %20Brewery %20Co..pdf.

Elzinga and Hogarty have proposed two thresholds: 75% (“weak” market) and 90% (“strong” market).is a commonly accepted
measure of market concentration. The HHI is calculated by squaring the market share of each firm competing in the market and
then summing the resulting numbers. See more at: Herfindahl/-Hirschman Index, 25 June 2015, available at https://www.justice.
gov/atr/herfindahl-hirschman-index (last visited 30 December 2019].
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In Clause VII. on “Determining the level of commodity
market concentration”, EEC selected CR, and
Herfindahl-Hirschman Index'%” (HHI) as indicators of
commodity market concentration. However, CR,
assumes that there are only three players in the
market, when in reality there are markets where only
one player is present or only two players compete. For
this reason, it is suggested that the EEC chooses CR,
and CR, as the criteria of monopoly or duopoly
markets.

41. To determine the level of commodity
market concentration the below indicators
are used: a) market concentration ratio
(CR;) — a sum of shares (expressed as
a percentage) of the 3 largest Economic
Entities carrying out their activity at the
commodity market (D,, D,, D,)

For further references the Republic of Korea’s
competition law'®® addresses the market
concentration ratio as follows:

A. In case of abuse of market dominant
position

Article 4 (Presumption of Market-Dominating
Enterpriser) An enterprise (excluding the
enterprise whose annual amount of sales
or purchase in a particular business area is
less than 4 billion won) whose market share
in a particular business area falls under any
of the following subparagraphs shall be
presumed a market-dominating enterprise
referred to in subparagraph 7 of Arlicle 2:
1. Market share of one enterprise is 50/100 or
more; 2. The total market share of not more
than three enterprises is 75/100 or more:
provided that those whose market share is
less than 10/100 shall be excluded here from.

According to paragraph 42, the EEC classifies
markets which have 70% < CR;<100% and 2,000
< HHI <10,000, as highly concentrated. However, in
a high concentrated market, CR; = 70% when each
company has the same market share of 23.3%,

the market is the most competitive among the high
concentrated markets. In this case when the HHI
is calculated, the HHI is equal to 1,628. Therefore,
minimum HHI of a highly concentrated market should
not be 2000 but 1650 instead.

e. Methods of identifying monopolistic high
(low) prices

It is natural that prices are determined by the market
forces, demand and supply, and yet they may be
considered high or low. Some would argue that high
prices should be regulated without any conditions,
especially when prices are being set in a monopolistic
market.

There are some industries which require price
regulation regardless of the level of economic
development of the countries. For example, price
regulation can be justified in natural monopoly
industries such as telecommunications, electricity,
highway concessions. Price regulation is also required
in industries (such as public transportation, petrol
services) which provide public goods or services. In
the perspective of competition policy there are some
cases when price regulations are justified when prices
are significantly high or low. To be more precise, even
though competition authorities intervene in the price
regulation, they do not actually set the concrete level
of prices but frame the intentions and/or behaviors of
companies.

In Clause “Il. Identifying monopoalistically high and
monopolistically low prices”, the EEC may regulate
monopolistically high prices fixed by the economic
entity with the dominant position exceeding the
amount of expenses necessary for manufacture and
sale of such product and profit.

However, this intervention may be questioned as it is
not justified that the competition authority regulates all
prices exceeding the amount of expenses necessary
for manufacture and sale of product and profit.
Because the profit exceeding the amount of expenses
necessary for manufacture and sale of such a product
may need to be guaranteed to monopolistic companies
as a reward for innovation efforts (research and
development activities). In this regard, high prices
should be regulated only when the behavior at stake is
qualified as abusive and therefore the word

197 For a detailed technique and recent cases, see “Recent Observations About Critical Loss Analysis” written by Barry C. Harris*.
% Republic of Korea’s Monopoly Regulation and Fair-Trade Act (1980).
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“significantly”'® should be added (between “exceeds”
and “the amount”) to appropriately justify an
exceptional intervention.

1. General provisions.3. a) if such price
exceeds the amount of expenses necessary
for manufacture and sale of such product

and profit

Furthermore, the EEC needs to clarify the definition of
“expenses” in this context. As it is known, “expenses”
may not be the most appropriate word for the
purposes of competition law enforcement, because
this definition is used in accounting. Hence, the term
“expenses” could be replaced by the “costs”, to be
more accurate in this context.

In any case it would also be necessary to further
explain what types of “expenses” (hereinafter “costs”)
are included. Indeed, some costs are used by the
competition authority to analyze if monopolistic high or
low prices restrict competition in the market. Namely,
most competition authorities use some types of costs
as below to assess whether the alleged behaviour is
anti-competitive. The most commonly cited costs are
the following:'°

e Marginal cost (“MC”) is the increase in total

cost attributable to producing the last unit
actually produced. MC is almost never used
as a benchmark for a number of reasons,
including the complexity of its calculation.

Average variable cost (“AVC”) is the total
variable cost divided by the number of units
produced. Almost all jurisdictions use or
have used this cost.

Average avoidable cost (“AAC”) consists
of the costs that can be avoided by not

producing any given number of units divided
by that number of units.. Average avoidable
cost of incremental output was used by the
United States Department of Justice’s (DOJ)
case against American Airlines. !

Average total cost (“ATC”) is total cost divided
by units produced. It equals the sum of AVC
plus average fixed cost.

The costs used generally in competition regime
are different from the industry to industry under
investigation. However, most competition authorities
generally accept AVC in order to determine if the price
is monopoalistically high or not''2,

According to the draft, EEC seems to regulate
monopolistically low price that does not restrict
competition in the market without the intention of
competition restriction.

5. A monopolistically low price means the price
fixed by the economic entity (market entity)
taking the dominant position, provided that
the below conditions are met in their entirety:
a) if such price is less than the amount of
expenses necessary for manufacture and
sale of such product and profit; b) if this price
is less than the price which was formed in a
competitive environment at the Comparable
Commodity Market, if such market exists
on the territory of the Union or outside the
same

But lowering prices of products may actually
enhance consumer welfare because consumers can
purchase more products with lower prices. So, even
when dominant players sell some products with low
price, in principal competition authorities should not

199 The Guidelines for the Abuse of Market Dominant Position enacted by the Korea Fair Trade Commission says that significant in-
crease or slight decrease of price” shall be determined considering the changes in the price and supply and demand, the producer
price index of the Subparagraph, price increase percentage of the undertaking in the export market, and position of the undertak-
ing to lead the increase in the price in the market (Article IV-1(Unjust determination, maintenance, or change of price)-(6)). On the
other hand, European competition authorities, such as the United Kingdom competition authority, select ‘excessive’ instead of
‘significant’. In Flynn/Pfizer case in June 2018, the United Kingdom Competition Appeals Tribunal stated that authorities should
‘consider a range of possible analyses, reflecting market conditions and the extent and quality of the data that can be obtained, to
establish a benchmark price, or range, that reflects the price that would pertain under conditions of normal and sufficiently effec-
tive competition, and this benchmark price should be compared with the actual price of the product to determine if it is excessive
(Claudio Calcagno, Antoine Chapsal, and Joshua White, Economics of Excessive Pricing: An Application to the Pharmaceutical
Industry, Journal of European Competition Law and Practice, 2019, Vol. 10, No 3, p168).

10 Report on Predatory Pricing Prepared by the ICN Unilateral Conduct Working Group (2008, Kyoto), p. 9-11.

111

United States v. AMR Corp., 335 F.3d 1109 (10th Cir. 2003).

2 UNCTAD Model Law on Competition, Part 2, Commentaries, revised chapter IV, (2015), p.13.

27
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intervene the markets''®, In this regard, the regulation
on monopolistically low price can be justified only
when a dominant player has the intentions to restrict
competition in the market through predatory pricing
and when competition is restricted in reality.

f. Methods of calculation and procedure

for imposition of fines

Sanctions are ultimately aimed at preventing illegal
behaviors and must hence have a deterrence
effect."* Sanctions imposed to anticompetitive
practices include fines and periodic penalty payments
(monetary penalties) but may also encompass other
measures, namely imposed on individuals, such as the

prohibition to perform certain functions and criminal
jail sentences.'® The level of fines may differ according
to the anti-competitive practices in question and from
country to country.''®

Competition laws often set only a general framework
for the imposition of sanctions, highlighting just two
criteria to be observed when concretely fixing the
amount of a fine: the gravity and the duration of the
infringement.”” Most Competition Authorities draft
guidelines for the imposition of sanctions after having
some experience deciding anticompetitive cases
and learning from judicial review on this issue,'® as
the concrete amount of the fine imposed is typically
subject to appeal.

Aggravating elements Mitigating Elements

Recidivism
Leading role or instigation of the infringement

Coercion or retaliatory measures to ensure
continuation of the infringement

Refusal to co-operate

Continuation of the infringement after start of the
Competition Authority’s investigation

Awareness of the illegal nature of the conduct
Institutionalized nature of the infringement
Significance of the industry influenced

Involvement of director and/or high-level
executives

Violation of an injunction or condition of probation
Size of firm

Source: ICN Setting of fines for cartels in ICN jurisdictions (2008)

113

113 S. Ct. 2578, 125 L.Ed2d 168 (1993).

14

Effective compliance policy

Minor role

Pressure suffered from other infringers
Co-operation with the Competition Authority
Immediate termination of the infringement
Uncertainty as to existence of an infringement
Conduct motivated by public authorization
Non-implementation of the infringement

Slow reaction/excessive length of procedures of
the Competition Authority

Compensation of injured parties
Acceptance of responsibility

Brooke Group Ltd. v. Brown and Williamson Tobacco Corporation, Supreme Court of the United States, 509 United States 209,

115

116

"7

118

See Wouter P.J. Wils, “Optimal Antitrust Fines: Theory and Practice” in World Competition, Vol. 29, No 2, June 2006: “the imposition
of fines on companies that are found to have breached the antitrust prohibitions could in three ways contribute to preventing
such violations. First, it may have a deterrent effect, by creating a credible threat of being prosecuted and fined which weighs suf-
ficiently in the balance of expected costs and benefits to deter calculating companies from committing antitrust violations. Secondly,
it may at the same time have a moral effect, in that it sends a message to the spontaneously law-abiding, reinforcing their moral
commitment to the antitrust prohibitions. Thirdly, through leniency policies and through the use of other aggravating or attenuating
circumstances affecting the amount of the fine imposed, the cost of setting up and running cartels can be raised.”.

UNCTAD, Appropriate Sanctions and Remedies, TD/RBP/CONF.7/5 (2010), available at http://unctad.org/en/Docs/tdrbpcon-
frd5_en.pdf.

See Model Law on Competition, Part 2 Commentaries, revised chapter Xl (2015), p. 6-8.

See EC Regulation no. 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty,
article 23, (3).

See the European Commission’s Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation
No 1/2008, J C 210, 1.9.2006, p. 2-5.
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Even the same anti-competitive practices in a single
jurisdiction may lead to different fines due to the
mandatory consideration of other relevant factors that
may be established by criminal law (responsibility of
the infringer, benefits obtained by the infringer). As we
can see the below table, most competition authorities
start with a basic fine, after generally adjusted by
considering aggravating and/or mitigating elements®

It is suggested that the EEC reflects on the above
international trends and considers referring some
when addressing the methods of calculating fines
(Annex) to provide further guidance on their decisional
practice. However, there are some additional
considerations to reflect upon.

Firstly, the guidelines only stipulate the methods of
calculation and the procedure for imposition of fines, but
there is no reference on the possible reimbursement of
fines in case the EEC’s decision is judicially reviewed or
even annulled. With this additional reference, including the
mention of reimbursement interests if applicable, these
guidelines will be much more transparent and helpful
regarding the competition law enforcement of the EEC.

Secondly, despite the sanctions’ main objectives,
fines do not aim to bankrupt infringing companies
after the payment of fines. In this regard, it is
suggested that the EEC considers introducing a
provision allowing the extension of deadlines for
payment of fines and payment in installments in
exceptional circumstances. For reference, in the
Republic of Korea companies are allowed to extend
the payment of fines or pay the fines in installments
on the basis of the following grounds:

Where it has sustained a substantial property
loss because of a fire, theft, etc.;

Where its business is at considerable risk
because of worsening business conditions;

Where the lump sum payment of penalty
surcharges is likely to bring substantial
financial difficulties;

Where there exist other grounds equivalent
to those referred to the above three
considerations.

Thirdly, it is recommended that the EEC strike a
balance between transparency in calculating and
imposing fines and the complexity entailed by too
detailed explanations on the calculation and imposition

of fines. Too detailed descriptions may backfire
at enforcers and lead to companies ‘difficulties in
understanding how the fines were calculated. In
addition, the Competition Authority may not be able to
consider the specific situations of companies and of
national economy if aggravating factors and mitigating
factors are stipulated with extensive detail.

E. CONCLUSIONS

The Eurasian Economic Union comprises an effective
regional competition regime since the entry into force
of the EAEU Treaty in 2015. Several national laws
of its member States have been amended in that
respect in order to comply with the new sets of rules
for competition as per the Section XVIII of the Treaty
together with its Annex 19.

The effectiveness of the Eurasian regional
competition law system can be assessed according
to a combination of factors, both endogenous and
exogenous. The design of the legal framework has
entrusted the EEC with exclusive competencies
regarding anticompetitive practices affecting cross-
border markets of the region.

In the Proposed timeline and description of work
agreed between UNCTAD and EEC, it was stated as
follows:

1. Treaty on the Eurasian Economic Union
(Section XVIII of the Treaty “Common Principles
and Rules of Competition” and Annex #19 to the
Treaty “Protocol on the Common Principles and
Rules of Competition”);

Criteria to classify markets as trans-border ones;

3. Procedures for assessment of

condition;

competition

Procedures for determination of excessively high
(low) prices;

Procedures for calculation and imposition of fines;

6. Procedures for consideration of applications (files)
on violations of competition rules;

Procedures for carrying out investigations of
competition rules violations;

Procedures for considering cases of competition
rules violations;

Procedures for protecting confidential information
and liability for its disclosure;

19 QOECD, Sanctions in Antitrust Cases, 14. October 2016, p.15 (DAF/COMP/GF(2016)6), available at https://one.oecd.org/docu-

ment/DAF/COMP/GF(2016)6/en/pd.
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10.Procedures for handling restricted distribution
(confidential and official use) documents in the
Eurasian Economic Commission;

11.Procedures for applying to the EEC by the Member
States regarding the cases of introduction of
governmental price regulation and consideration
of them;

12.EEC Competition branch organigram.

While the present report includes comments on the
ten EEC regulations and procedures as requested by
the EEC, the report addresses the following issues
without any further assessment of the enforcement
record of the EEC as it was not part of the scope of
the assessment. The following topics were addressed
throughout the document.

1. How to define a trans-border market;
2. Powers to consider mergers;
3. Leniency program;
4

. Circumstances
penalties;

mitigating and  aggravating

o

Extraterritorial powers;

6. Interaction between the Commission and national
competition authorities;

7. Full and shortened marker research for different
violations;

8. Coordination of economic activities of third
companies as a self-contained violation.

F. RECOMMENDATIONS

Starting with the EEC provisions’ aspects
highlighted, the report concludes with the following
recommendations:

Treaty of the EAEU and its annex

i. As mentioned in the report, equal treatment for
economic entities and SOEs is crucial to enable
a healthy market functioning and to promote a
competitive environment where all players are
subject to competition law. Therefore, clarification
is required with regards to the submission of SOEs
to the competition framework.

i. The report suggests the need to incorporate public
interest criterion for the purpose of applying unfair
competition clauses within the competition law
framework. Otherwise and contrary to international
best practices, competition law will protect
competitors, thereby undermine marker dynamics.
Reference to a national interest requirement should

be introduced in relation to the provision on unfair
competition.

ii. Another recommendation is to extend the
powers of the EEC to prosecute economic
entities that are not registered within the
Eurasian region, that is to say, to allow the
EEC to prosecute any foreign entity active in
the Eurasian market, whose business activities
impact the EAEU market and its territories,
conferring extra-territorial powers to the EEC, in
line with international best practices.

iv. Horizontal cooperation of NCAs and vertical
cooperation between NCAs and the EEC should
be improved with expanded harmonization.
efforts. The report suggests that substantive
harmonization should come from supranational
law but also that procedural harmonization, which
may be critical for effective law enforcement, may
be pursued, facilitating horizontal coordination of
competition authorities of the Union.

Criteria of market classification

v. For the full assessment of the concept of
“coordination of economic activities by third
companies” as a self-contained violation, additional
information on enforcement is essential to allow
for an in-depth assessment as this concept is not
used in in other jurisdictions.

vi. The consideration of a new criterion related
to product market to define relevant market
is suggested, in view of additional flexibility
in the analysis of competition cases by the
Commission. The report recommends widening
the interpretation of the definition of a relevant
market to include product market consideration in
line with international best practices case.

vii. It is necessary to be cautious as to how to
empower a regional authority with exclusive
competence and with a centralized enforcement
of regional competition rules. It is recommended
to further explore the best approach in terms of
centralized or decentralized enforcement given
the relevant experience of other regional economic
organizations, such as WAEMU and the European
Union.

Procedures to protect confidentiality

viii. It is recommended that the EEC considers drafting
guidance to clarify the interpretation of confidential
information and to promote consistency at regional
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level, bearing in mind its interpretations by business
and other relevant stakeholders.

The consideration of a confidentiality test seems
relevant to enhance transparency. The Commission
may wish to consider including guidelines on how
to assess the confidentiality of the information
received from parties or member States’ bodies for
the benefit of increased legal certainty and market
players’ trust in the Commission’ s analysis.

Procedures dealing with violations

x. Regarding EEC regulations, clarity is of essence
to strengthen legal certainty and it requires to
consolidate the three decisions addressed into
one. The report concluded that having three
consecutive decisions which describe the process
of investigations is perhaps cumbersome for
the parties and member States’ authorities. The
commission itself would benefit when investigating
a case.

xi. Itis also suggested to consider drafting guidelines
based on cases’ experience for further consistency

and certainty.

It is recommended that the Commission considers
fully exploring commitment decisions, hearing from
the parties on the proposals’ content to benefit
from their inputs and achieve a better outcome.

Xii.

xiii. Given the recurrence of the term “signs of violation”
in at least two of the three decisions (97 and 98),
additional guidance could be provided to improve
coherence, transparency and legal certainty of the

Eurasian competition system.

xiv. It is recommended to consider referring proposals
to the private parties (applicant or possible violator)
to benefit from their inputs and achieve a better

outcome.

Procedures for assessment of competition
condition, determination of excessively high
(low) prices, calculation and imposition of fines

xv. Drafting guidelines are suggested to increase
transparency and ensure consistency of the
decisional practice of the Commission regarding
the imposition of fines. This is a critical matter for
enforcing competition law since fines are a key
deterrent of anti-competitive agreements.

xvi. Regulation of excessively high/low prices by a
competition authority is difficult to understand since
competition authorities monitor markets but don't
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usually intervene directly in the markets. Furthermore,
price regulation if needed may be conferred to other
body. However, in transitioning economies like the
Eurasian member States, this issue is not straight
forward because price regulation and competition
oversight might be conducted by the same public
body for temporary and exceptional reasons, unlike
in developed economies. So, the report suggests
clarifying why does the EEC needs to dispose of such
an instrument to regulate excessively high/low prices
when they exceed the amount of expenses necessary
for manufacture and sale of product and profit.

xvii. Since the SSNIP test is one of the most common
methods to determine dominance in the market,
it is also the most transparent and objective
test to undertake by competition authorities,
being therefore recommended. However,
the Commission has developed a complex
framework to implement the SSNIP test in given
competition cases. The report suggests clarifying
how to undertake the SSNIP Test and to simplify
the determination of the geographical boundaries
of the commodity (relevant) market.

Leniency and merger control

Apart from commenting on the Eurasian Union’s rules
and regulations on Competition and on some specific
key provisions, the report addresses two important
instruments that are missing from the EAEU existing
competition framework: a leniency programme and
merger control:

xviii. Drafting a regional leniency programme is pivotal
to coordinate efforts of the various national
leniency programmes in  order to facilitate
automatic homologation for such programmes.
Such programmes could work as a regional entry
point to coordinate the different national leniency
programmes. In this vein, whie some EAEU
member States have already implemented national
leniency programmes successfully (e.g. the Russian
Federation), this experience could be instrumental
in putting together an ad-hoc regional instrument
that will facilitate automatic homologation of the
different national programmes.

xix. This report suggests that the EEC should look
into the adoption of a merger control regime

based on a national case-studies.

The recommendations are briefly presented in the
table below:
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Recommendation

Short to Medium Term

Medium to Long Term

Treaty of the EAEU and its annex 19

Definition of economic entity

Harmonization efforts

Unfair Competition

Coordination of economic
activities of third companies as a
self-contained violation

Extraterritorial powers

Criteria of market classification as

Centralized vs. decentralized
enforcement of competition rules

Inclusion of a new criterion to
establish the relevant market

Clarification about the inclusion of
SOEs as per the glossary section
of Annex 19

Clarification as to whether

harmonization is envisaged
also at the procedural and

implementation levels

To harmonize procedural and/

or implementation regulations of
member States, while the EEC
should consider strengthening
horizontal cooperation of NCAs
and vertical cooperation between
NCAs and the EEC.

Revise or introduce reference to national interest requirement.

Due to the lack of international benchmark on this practice, the
suggestion is to have additional enforcement record to support an
accurate assessment of this provision. However, the scope of the
report does not deal with the enforcement experience of EEC.

Using the experience of member
States on of the extraterritorial
application of national rules such
as in Belarus.

cross-border market

An additional criterion connected
to the “product market”
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Amend the Treaty provisions to
clarify the possible extra-territorial
application of competition rules.

Need to further explore the best
approach in terms of centralized
or decentralized enforcement
given the relevant national
experience of some members of
the Union.

This should be done taking

into account lessons learned
from other regional economic
organizations, such as WAEMU
and the European Union.
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Procedures to protect confidential information

Regional definition of confidential
information in the Treaty
provisions

Include a confidentiality test

Draft guidance to clarify the
interpretation and to promote
consistency at regional level —
Amendment of Article 2.

The EEC may wish to consider drafting guidelines on how the
confidentiality of documents provided by the parties may be deemed
as such. The latter will add further transparency and allow to better
inform member States and private parties.

Procedures for Considering Applications, investigating violations and considering cases of violation

of competition rules

Excessive regulation of three
different decisions

Need to define the term “signs of
violation”

Commitments decisions vs.
proposals

For the sake of transparency and
clarity, consolidate the 3 decisions
into one.

Draft guidelines based on cases’
experience for further clarity

Consider referring proposals to
the private parties to benefit from
their inputs and achieve a better
outcome.

Methods of evaluation of competitive situation

Methods of identifying monopolistic high (low) prices

Methods of calculation and procedure for imposition of fines

Excessive complexity of the
provisions

Regulation of prices

Complexity in the calculation and
imposition of fines

Clarification of how to undertake
the SSNIP Test and simplify the
determination of the geographical
boundaries of the commodity
(relevant) market.

Clarification as to why the

EEC needs to regulate prices
when they exceed the amount
of expenses necessary for
manufacture and sale of product
and profit.

Draft guidelines to increase
transparency and ensure
consistency regarding the
imposition of fines.
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O630p KOHKYPEHTHOTO perynmpoBaHnA EBpaSVH;ICKOFO SKOHOMKNYECKOro COK3a

NMPUMEYAHUE

IOHKTA/ZL nrpaeT ponb koopanHaLmoHHoro LeHTpa B CekpeTapuaTte OOH B OTHOWEHMM BCEX BOMPOCOB, OTHOCALLIMXCA K
KOHKYPEHTHOMY 3akoHogaTenbcTey 1 nonntuke. KOHKTAL npoasuraeT Komnnekc cornacoBaHHbIX Ha MHOFOCTOPOHHEN
OCHOBe CMpaBe;/IMBbLIX MPUHLMMOB W MPaBWA ANA KOHTPONA OrpaHWuMTeNlbHOM AeNOBOV MPaKTUKKM, MNPUHATHIN
PelweHnem leHepanbHol Accambnen 35/63 ot 5 nekabpa 1980 roga. Pabota FOHKTALl ocyuiecTBnseTca nocpencTsom
MEXMNPaBUTENbCTBEHHbBIX UCKYCCUI, AEATENBHOCTM MO TEXHUUYECKOMY COTPYAHUUYECTBY, PEKOMEHAALUMIA B OTHOWEHUN
MOMUTUKMN, @ TaKXKe MCCNeAO0BaHNI 1 aHaM3a B3aMMOCBA3M MEX[Y KOHKYPEHTHbIM 3aKOHOAATENbCTBOM U MOAUTUKOM U X
Pa3BUTUA, @ TaKKe aHas13a 3aKOHOAATENbCTBA W MOMUTUKM MO 3alluTe NpasB noTpebutenei.

IOHKTALl nomoraeT pasBMBAOWMMCA CTpaHam W CTpaHaM C MNEepexofHOW 3KOHOMWKOW BHEAPATb W pa3BuBaTb
KOHKYPEHTHOE 3aKOHOLATENbCTBO U MOMUTUKY, @ TakXKE 3aKOHOAATENBCTBO M MOANTUKY MO 3alluTe Npas noTpebutenei,
MCNOb30BaTb NEPEOBON MEXAYHAPOAHDI OMbIT, 3 TaKXKe NOLAEPXKMBAET CO3AAHME PEMMOHANBHON NOANTUKN B JAHHbIX
obnacTax. KOHKypeHTHasA NonmMTm1Ka 1 NoOAMTMKA NO 3alimTe Npas noTpebutenelt AOMOMHAIT TOProBO-NPOMBbILIIEHHYIO
nonuTuky. OHM UrPatoT BaxkHYIO POSIb B JOCTUxeHMK Liener ycTonumBoro pa3smntma.

IOHKTALl 0obnamaet CyuecTBeHHbIM OMbITOM B 00MACTU KOHKYPEHTHOW MOMUTUKA W MOAUTUKM MO 3aliuTe npas
notpebutenein 1 pabotaeT B chepe KOHKypeHUmUn ¢ 1980-x. KOHKYpEeHTHaa NofnThKa 1 NOAUTVKa B 0BNaCTV 3aLlnThl
noTpebutenei NPUHUMAMANBHO BaXHbl ANA MHKIO3MBHOIO 1 YCTOMYMBOTO Pa3BUTYA. B yCNOBUAX HbIHELLHEN Fo6anbHOM
IKOHOMMIKM C BbICOKOKOHLIEHTPMPOBAHHBIMI PblHKaMM KOHKYPEHTHaA NonnT1Ka NprobpeTaeT elle bonbluee 3HaveHwue. C
TOUKM 3PEHUA CNpoca NOTpebuTen HyxaaTca B 6onee adpdeKTUBHOM 3aLmTe 1 NOAXOAALUMX CPEACTBAX 3aLMTbl CBOUX
npas B MAPE, MayLWeM No NyT1 UMGPOBM3aLMN.

IOHKTALL Takxe JO6GWMMAch 3HAUMTENbHBIX YCMEXOB B OKa3aHWM MOMOLWM Pa3BMBAOWMMCA CTPaHaM M CTPaHam C
nepexoaHON SKOHOMUKOW BO BCEM MMPE B CO3AaHMM MOTEHUMANa ANA BHEAPEHWUA 1 peann3alnm 3akOHO4ATeNbCTBa U
NONUTUKI B 0BNACTU KOHKYPEHLMW 1 3aLLmTbl NoTpebutenei’.

[aHHbln 0630p noparotosneH Mbepom OpHa, COTPYAHMKOM MO MPaBOBbIM BOMpocam noapasfeneHus FOHKTAL no
KOHKYPEHTHOW MOAUTUKE M NMONUTHKe Mo 3aluTe npas notpebutener (MKM3MM), npu LeHHOM noaaep»ke Co CTOPOHHI
CyH-KeyH Kuma, cotpyaHmnka Komuccnm no cnpaseanneol toprosne Pecnybnnku Kopes, NpoxXoAaLlero CTaKnpoBKy B
MKN3NM/KOHKTAL, noa obwwm pykoBoacTteom Tepesbl Mopeipa, pyKoBOAWTENA NMoApa3feneHns No KOHKYPEHTHOW
NONUTKKe 1 NONWTUKE NO 3aluTe NpaB NoTpebuteneit lenaptameHTa MexayHapOAHOM TOProenuv 1 Tosapos (AMTT).

IOHKTA[l xoTena 6bl BbIPa3nTb CBOIO MPU3HATENBHOCTL MKe ApMUHE AKOMAH, 3amecTuTento avpekTopa [lenaptameHTa
KOHKYPEHTHOW MOMUTUKA 1 MOAWTMKE B 0BNACTU roCyapCTBEHHbIX 3aKynoK EBPa3uICKON SKOHOMMYECKOM KOMUCCUM
(E9K) n r-xe Hagexge [lyCTOBaNOBOW, COBETHWKY OTAENa MeXAYHapOAHOro COTpyaHWMYecTBa [lenapTameHTa
KOHKYPEHTHOW MOAUTUKM 1 NOAUTHKE B 0BNaCTV rocyaapcTBeHHbIX 3akynok ESK. IOHKTALL Takxe xoTena 6bl BbipasnTb
61arofapHoOCTb Cnegyowmnm npeactasutenam E3K, koTopble BMeCTe C BblLUEYNOMAHYTHIMMA NPEeACTaBUTENAMMN NPUHANM
yuactue B coselaHum IOHKTA-ESK, koTopoe cocToanock B . MeHese B aekabpe 2018 rofa C Uenblo pasbACHEHNA
BCex BO3HMKLMX Yy IOHKTAZL B xoae MOAroTOBKM 3KCNepTHOro 0630pa BOMPOCOB: I-Hy [palipy ApamsaHy, 3amecTuTento
anpekTopa [enapTtameHTa aHTMMOHOMONBHOIO perynvMpoBaHua ESK; r-xe TaTbAHe YeCHOKOBOW, HauanbHUKY OTAena
NpPaBoBOro obecrneyeHna 1 METOA0NOMUM B Chepe KOHKYpeHLMM [lenapTameHTa KOHKYPEHTHON MOANTUKA 1 MOAUTUKMA B
00nacTu rocyaapcTBeHHbIX 3akynok E3K.

" UCTOYHWMK: MIHCTPYMEHTAPUW IOHKTA «ConeitcTare MOBbILEHMIO SKOHOMUYECKON SGEKTUBHOCTY, COBEPLIEHCTBOBAHMIO YrpaBne-
HUA» MoAMTUKa 1 3aKOHOAATENbCTBO B 0ONACTH KOHKYPEHLIMM 1 3aluTbl Npas noTpebuteneii. MosbilieHre pbIHOUHOM 3GGEKTUBHOCTY 1
6narococtoaHwA noTpebutenei. [loctyneH no ccoinke: https://unctad.org/en/PublicationChapters/tc2015d1rev1 S03 PO1.pdf 4
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A. BBEAEHUE

bnok no koHkypeHumMn EBPasMCKON 3KOHOMUYECKON
kommccnm (nanee — E3K) Hanpasun 3anpoc 8 CekpeTapuat
IOHKTAl 0 npoBefeHnn OLEHKM KOHKYPEHTHOrO MpaBga
EASC, ocHoBbIBasicb Ha MoaensHom 3akoHe HOHKTAL o
KOHKypeHUMK, npeablaywmx mccnegoeanmax HOHKTAL
MO BOMPOCAM KOHKYPEHTHOrO MpaBa, a Takke Ny4llmx
MeX[yHapOAHbIX MPaKTMKax B 06NACTN KOHKYPEHTHOro
3aKOHOAATENbCTBA PA3BUTbIX CTPaH.

EBpa3ninckmin skoHoMMYeCKmin coto3 (ganee - EASC) 6bin
yupexgeH B 2014 rogy [OOroBOpOM, MNepBOHauanbHO
noanucaHHbiM Poccuiickon Depepaumein, Pecnybnmkoi
Benapycb 1n Pecnybnukon KasaxctaH, K KOTOPOMY
BMOCNEACTBUM NPUCOEANHUANCH Pecnybnnka Apmerna n
Kblprbizckan Pecnybnuka, cTaslime yneHamu EASC Bckope
nocne BCTyMNneHWs AOroBopa B cuiy B AHBape 2015 roga’.

EADC  ABnsAeTcA  MeXOyHapOOHOW  OpraHvsaumen
pervioHanbHOM S3KOHOMUYECKOM MHTErpaLmm, obnafatoLen
MEXOYHAapPOAHOW  MPaBOCyObeKTHOCTbIO  (CTatbA 1
[lorosopa). Ero ocHoBHbIMM Lienamu AnAoTCA (i) cozaaHmne
Haanexalmx yCnoBuUn Ana yCTOMUYMBOrO 3KOHOMMYECKOTO
Pa3BUTVA rOCYAAPCTB-UNEHOB B VHTEpecax MOBbILEeHWA
XKM3HEHHOTO YPOBHA WX HaceneHws; (i) cTpemneHue K
GOPMUPOBAHMIO €AMHOTO PbiHKa TOBAPOB, YCNYr, KanuTana
1 TPYOOBLIX PecypcoB B pamkax Coto3a; (i) obecneyeHne
BCECTOPOHHEN MOAEPHM3aLIN, KOOMePaLIMN 1 NOBbLILEHIA
KOHKYPEHTOCMOCOOHOCTM  HALMOHA/bHBIX  3KOHOMUK B
YCNOBUAX rM06ANBHOM SKOHOMMKM (CTaTbA 4 [JoroBopa).

B cootBeTcTBMM CO cTaTbelt 8 Jorosopa, opraHamm EASC
asnATcA: (1) BbICWWN  eBPasUNCKMN  SKOHOMUYECKUI
coBeT; (2) EBpasnNCKMN MeXNpaBUTENbCTBEHHbLIN COBET;
(3) EBpa3niickas skoHOMMYecKasa komuccuda; 1 (4) Cya
EBpa3ninckoro skOHOMMYECKOTO CO03a.

[orosop yCTaHaB/IMBaeT o6|_u|/1e npuHUMNbl 1 Npaskia

KOHKypeHUuMy,  obecrneuvBalollve  BbiABNEHVE  ©
npeceyeHune AHTVIKOHKYPEHTHBbIX LenCTBUm Ha
TEePPUTOPUAX  TOCYAAPCTB-UNEHOB, N OencTsun,

OKa3blBaOLWMX HeraTUBHOE BWAHME Ha KOHKYPEHLMIO Ha
TPAHCrPaHWYHbBIX PbIHKAX Ha TepPUTOPUK ABYX U bonee
rOCYyAapCTB-UNeHOB (CTaTba 74).

Obwyre  MNpUHUMMB ¥ MpaBuna  KOHKYpeHUMK
PaCcNpPOCTPAHAITCA  Ha  OTHOLIEHMsA, CBA3aHHble C
peanu3saumeit KOHKYPeHTHON MOIMTUKL Ha TePPUTOPUAX

rocyfapcTB-41eHOB, M Ha OTHOWEHMA C Yy4yacTvem
XO3ANCTBYIOWMX  CyObEeKTOB,  [enoBas npaKThKa
KOTOPbIX OCYLIECTBAAETCA Ha TPaHCrPaHWUHbIX PblHKax
rocyfapcTB-41eHoB. B AaHHOM CMbIC/ie MpeaycMOTREHO
pacnpefeneHve 00A3aHHOCTEN MexXay EBpasniickoi
SKOHOMMYECKON  KOMUCCMEN U YNONHOMOYEHHbIMM
opraHamu (HaLMOHaNbHbIMM KOHKYPEHTHbIMN
BefomCTBaMu fanee - HKB) rocygapcts-uneHos.

B paHHOWM CBA3M, B COOTBETCTBWM CO CTaTben 75
[loroBopa  rocygapcTBa-uneHbl  MPUMEHSAIOT  HOPMbI
CBOEro KOHKYPEHTHOTO (QHTVIMOHOMOJBHOIO)
3aKOHOMATENbCTBA K XO3AWCTBYIOWMM  CyObeKkTam
(cybbekTam  pblHKA) roCyfapcCTB-YNeHOB C  ydyeToMm
3anpeToB, MpefyCcMOTPeHHbIX cTaTbel 75(2) [orosopa.
B cootBeTcTBUM CO CTaTbel 74(3), rocyaapcTsa-uneHbl
BMpaBe YyCTaHaBNMBaTb B CBOEM 3aKOHOLATeNbCTBE
JOMNONHUTENbHbIE 3aMpeTbl, a TakXe [AOMOHUTENbHbIE
TpeboBaHWA ¥ OrpaHMYeHWA B OTHOLIEHUW 3anpeTos,
NpPeayCMOTPEHHbIX  CTaTbaMK 75 1 76. DakTndeckw,
[laHHble HOPMbl AO/MKHbBI COBMIOAATLCA B HALMOHANbHOM
KOHKYPEHTHOM  3aKOHOAATeNbCTBe MATUM  FOCYAapCTB-
UNeHOoB, B MPOTUBHOM CJlyyae MpenMyLLeCTBEHHYIO CUITY
MMEIOT MeXxayHapoaHble nonoxeHua [Jorosopa.

B pamkax EBpasninckom KOHKypeHTHom cucTtembl HKB
HE MMEIOT MEXAHM3MOB W, KXKETCA, He MOTYT MPUMEHATb

obwpre npaswna  KoHkypeHumn EASC  Hanpsamyio,
TONMbKO CBOE  HaLMOHaNbHOE  3akoHodaTenbCTBO. B
EBponenickom Coto3e, Hanpotvs, HKB rocypapcte-

YNeHoB BMNpaBe NpumMeHATb cTatbi 101 1 102 [loroeopa
0  OyHKUMOHMpOoBaHUK  EBponeiickoro  Coto3a, ecin
cobntofieHbl onpefeneHHble TpeboBaHYA, B COOTBETCTBUN
¢ Pernamentom EC 1/20033,

ESK vmeeT nonHoMouMA MO MpeceyeHnto HapyweHun
0bLWX NPaBWA KOHKYPEHLMW Ha TEPPUTOPUN FOCYAapCTB-
UneHOB TONIbKO B TOM CJly4ae, ec/iv Takne HapyLlueHuns
OKasblBalOT WINM MOryT oOKasaTb HeraTuBHoOe
BNAHNE Ha KOHKYPEHLUMIO Ha TpaHCrpaHUYHbIX
pbIHKax (CTatbd 76), 3a WCKMIOYEHVEM HapyLleHui,
OKa3blBalOWMX HeraTMBHOE BAWAHME Ha KOHKYpeHUWo
Ha TPaHCrPaHWYHLIX (GUMHAHCOBBIX PbIHKAX, KoTopble
PaCcCMaTPUBAIOTCA B COOTBETCTBMW C 3aKOHOAATENbCTBOM
rocyaapcTs-uneHos”.

Bce rocymapctea-uneHbl EASC npuHANM HauWoHanbHoe
3aKOHOLATENbCTBO O KOHKYPeHUMM 1 yupeannu

2 [cTouHuK: BebcanT EBPa3nincKomn 3KOHOMUYECKOM KoMmuccum: http://www.eaeunion.org/?lang=en#about-countries

3 PernameHT Cogeta (EC) N° 1/2003 ot 16 aekabpa 2002 rofa o NpuMeHeHUr NpaBua KOHKYPeHLMK, MPeAyCMOTPEHHbIX CTaTbaAMM 81 1 82
[orosopa (TekcT nprmeHnM B E33), gocTynHo no ccoinke https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32003R0001.

¢ EBpa3wiickan aKkoHoMMUecKan kommccua, MpunoxeHne 19 k [loroBopy o EBpasniickom sKoHOMUYeCKoM coto3e - [poTokon 06 obLwMx NpuH-

umnax 1 npasunax koHkypexumn, 2014, c. 19.
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cooTeeTcTBytoWMe HKB. [NepBbit 3aKOH O KOHKYpeHLMM
Pecnybnukmn benapycb 6bin NpuHAT B 1992 roay,
a nocneaHve MOMPaBkM B €€ KOHKYpeHTHoe
3aKOHOAATENbCTBO OblNM BHeceHbl B 2013 rofy®; 3akoH
O KOHKypeHUun Pecnybnnku ApmeHusa Obin NPUHAT B
2000 ropmy®, nepBbii 3aKoH Poccuiickont Qepepaumn
- B 1992 rogy (C nonpaBkamu, BHeCeHHbIMM B 2006,
2016 » 2018 rogax’), 3akoH Pecnybnukn KazaxctaH -
B 2008 rogy (c okTabpa 2015 ropa ABNAETCA 4acCTblo
MpeanpUHNMATENBCKOrO KofeKkca)®, 3akoH Kbiprbi3cKow
Pecnybnukn - B 1994 ropy, 3atem B 2011 roay’.
HekoTopble 13 AaHHbIX HKB nMeloT 3HaunTeNIbHbIA OnbIT
NPaBONPUMEHEHNA B CBA3M C TeM, UYTO OHW HaKOMWUK
3HAUMTENbHYIO NPAKTUKY B 3TOM 001acTW, Kak, Hanpumep,
DepepanbHas  aHTMMOHOMoOMbHaa — ciyxba  (DAC)
Poccuiickoin  Qepepaumn'®.  TpaBonpuMeHVTENbHAA
NpaKTMKa TakKe OLEHMBaNach B paMkax J0OPOBOMbHbIX
JKCNepPTHbIX 0030POB MO KOHKYypeHuuW, B Ciyyae
Apmenun - 063op KOHKTAL 8 2010rogy'' 1 0630p O3CP B
KasaxcTaHe 8 2016 rogy'?

Pasgen V Tllpunoxenna 19 k [oroBopy OTHOCUTCA
K «B3anmopenctBmio  yMOMHOMOYEHHbBIX — OPraHoOB
rOCyAapCTB-U1eHOB» B LeAAX peanvsaumm  obwmx
MPVIHUMMOB M MPaBWA KOHKYPEHUMN, NPesyCMOTPEHHbIX
[orosopom. B coOTBETCTBUM C [aHHbIMK  HOPMaMu
HKB o06a3aHO yBEAOMAATb YMOMHOMOYEHHblE OpraHbl
[pYyroro rocyfapcrsa-uneHa B Cilyvae, ecin emy CTaHeT
M3BECTHO, YTO €ro BHYTPEHHAA NPaBOMNPUMEHUTENbHAA
LeATENIbHOCTb  MOXET  3aTPOHYTb  MHTEpechl ApYroro

rocyaapcTBa-uneHa'’.

W, HakoHel, Pasgen VI [lpunoxeHra 19 noceALleH
B3aUMOAENCTBMIO EBpazmmckom 3KOHOMMNYECKOM
kKomuccnm (E3K) 1 HKB npu ocylecteneHmmn KoHTpona 3a
cobntofeHnemM 00X NPUHLMIMOB Y NPaBW KOHKYPEHLUM,
npeayCcMOTPEHHbIX [orosopom. B3anmopenctane
OCYLLEeCTBAAETCA B [1BYX OCHOBHbBIX CJTyYasX:

1. NpWU HanMumn 3anHTepecoBaHHOCT HKB rocyaapcTs-
UneHoB B OBCYXKAEHWM Hanbonee  aKTyasbHbIX
BOMPOCOB NpPaBoONPUMEHUTENBHOM NPaKTUKNK,
obmeHa MHbopMauven U npobrnem rapMoHM3aLnm
33aKOHOZATeNbCTBA  FOCYAAPCTB-uneHoB  Komumccuma
coBmecTHO ¢ HKB npoBoguT coBellaHMA  Ha
yposHe pykosoautenen HKB u uneHa Komneruu
Kommnccnm, Kypupytowero BOMpPOChl KOHKYPeHUMK 1
AHTVIMOHOMOJBHOIO PerynnpoBaHna’™;

2. NpV NPOBEAEHUN PACCNEA0BAHMN HapyLWeHNUI OBLLMX
NpaBui  KOHKYpPeHUMM ©n paccmoTpeHun pen ESK
3anpaluveaeT MHGOPMALMIO U JOKYMEHTbI Yy OPraHOB
BNACTV rOCYAapCTBa-uleHa, a TakKe Y topuandeckmx
Wi - duanuecknx ML rocyfapcTBa-uieHa, U
napannenbHo OTNPaBAAET KOMWIO Takoro 3anpoca B
HKB 3anHTepecoBaHHOro rocynapcTaa-uneHa'.

Obbvem 0630pa obcyxpganca 1 6bin cornacosaH ¢ EIK;
B CBA3M C LUMPOKMM CMEeKTPOM  3aKOHOAATeSNbHbIX
NONOXEHWI U HOPMATUBHO-MPaBOBbIX akToB EDK B 06nacTn
KOHKYPeHLMY, 0030p  OrpaHuuMBaeTca  Cneayiowym:
(1) obbem 1 orpaHuueHns; (2) obuwme KOMMEHTapUM K
[Norosopy o EASC v MpunoxeHuio 19 K Hemy; (3) aHanwms
crneumanbHoro perynnposaHna E3K; (4) BbiBoabl.

MNanata npefctasuTeneit Pecnybnumkin benapyco, 3akoH «O NPOTVBOAENCTBIM MOHOMOANCTUUECKOW AEATENBHOCTU W Pa3BUTUM KOHKYPEH-
Ummn», 3akoH Pecny6nvikun benapych ot 12 aekabpa 2013 roga Ne 94-3, 12 nekabps 2013 1.

[OCynapCcTBEHHAA KOMUCCMA MO 3alUMTe SKOHOMUYECKOW KOHKYPeHUWW, 3akoH Pecnybnuku ApmeHus «O 3aujume 3KOHOMUYeCkoU
KOHKYpeHyuu», 11 nioHa 2000 r., AOCTYNHO No ccbinke http://www.competition.am/index.php?menu=147&ng=2 (nocnenHee noceuieHve
31 masa 2019r).

(MedepanbHelli 3akoH «O 3aujume KOHKYpeHYuU» (8 pedakyuu 2016 2.), npuHamell [ocydapcmaerHol dymod 8 utons 2006 200a, ymeepxdeHHbll
Cogemom ®edepauuu 14 utona 2006 200a | DedepasneHas aHMuUMoHoNoIbHasA ciyx6a - ®AC Poccuu, ROCTYNHO no ccbinke http://en.fas.gov.ru/
documents/documentdetails.htmI?id=14737 (nocnenHee noceuleHve 16 anpens 2019 ).

3akoH Pecnybnukim Kasaxctan N2 112 -1V, 25 gekabpsa 2008 r., gocTyneH no ccoinke: http://adilet.zan.kz/eng/docs/Z080000112_ (nocnenHee
nocetyeHne 30 maa 2019 r.).

[oCynapcTBeHHan Cy»KO6a WHTENNeKTyanbHONM COOCTBEHHOCTM M MHHOBAUMA MpW npaBuTenbcTBe Kbiproidckon Pecrnyonnkn, 3akoH
Kelpaeizckol Pecnybnuku «O KOHKYpeHYuUU», [OCTYMHO MO Ccbike http://test.patent kg/index.php/en/legislation/67-laws/codes-and-laws-of-
the-kyrgyz-republic/909-law-of-the-kyrgyz-republic-on-competition.html (nocnegHee noceuwerne 31 maa 2019 ).

OdviumanbHbin cant OepepanbHoi aHTUMoHoNonbHOW cyx6bl (DAC), [lena 1 peuseHns, AOCTYNHO Mo ccbinke http://en.fas.gov.ru/
documents/cases-decisions/ (nocnegHee nocewjeHne 30 masd 2019 ).

IOHKTAL, ZJobposoneHsil skcnepmHeiti 0630p KoHKypeHmHol nonumuku: Apmerus, 2010 1., LOCTYMHO no ccoiike https://unctad.org/en/
Docs/ditcclp201010overview_en.pdf (nocnegHee noceweHve 31 maa 2019 ).

O3CP, KoHKYpeHTHHOE 3aKOHOAATENBCTBO M NONUTUKA B KasaxcTaHe. DKCnepTHbIi 0630p, 2016r, AOCTYNHO Mo ccbinke https://www.oecd.
org/daf/competition/OECD2016_Kazakhstan_Peer_Review_ENG.pdf (nocnearee nocewierne 31 maa 2019 1)

MyHKT 23 EBPasnincKas SKOHOMMYECKAnA KOMUCCUA, CM. CHOCKa 4 gbilue, B 19,
NYHKT 57 mam xe, B 29.

NyHKT 78 mam xe, B 37.


http://www.competition.am/index.php?menu=147&lng=2
http://en.fas.gov.ru/documents/documentdetails.html?id=14737
http://en.fas.gov.ru/documents/documentdetails.html?id=14737
http://adilet.zan.kz/eng/docs/Z080000112_
http://test.patent.kg/index.php/en/legislation/67-laws/codes-and-laws-of-the-kyrgyz-republic/909-law
http://test.patent.kg/index.php/en/legislation/67-laws/codes-and-laws-of-the-kyrgyz-republic/909-law
http://en.fas.gov.ru/documents/cases-decisions
http://en.fas.gov.ru/documents/cases-decisions
https://unctad.org/en/Docs/ditcclp20101overview_en.pdf
https://unctad.org/en/Docs/ditcclp20101overview_en.pdf
https://www.oecd.org/daf/competition/OECD2016_Kazakhstan_Peer_Review_ENG.pdf
https://www.oecd.org/daf/competition/OECD2016_Kazakhstan_Peer_Review_ENG.pdf
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B. OBBEM OB30PA U OTPAHNYEHUA

AHanu3  orpaHuuMBanca  cieayowmmn
MPaBOBbIMY aKTaMK, NpefcTaBneHHbIMM EIK:

HOPMaTMBHO-

e [lorosop o EA3C n [lpunoxeHne 19 K Hemy
(nopnucanHble Pecnybnukoit benapych, Pecny-
6nmkon Kasaxctan n Poccuiickoin Oepepaumei
B . AcTaHe 29 mana 2014 r);

o Kputepum oTHeceHA pbiHKa K TPAHCrPaHNYHO-
My (PelueHve Boicwero EBpasuiickoro skoHomm-
yeckoro coeeTta oT 19 gekabpsa 2012 r. Ne29);

o (CornalweHvie O nopagke 3alUTbl KOHGUOEHUM-
anbHoM MHGOPMaLMM 1N OTBETCTBEHHOCTU 33 ee
pa3rnalleHvie npw ocyLlecTeneHnn Espasnmnckon
3KOHOMMWYECKOM  KOMMUCCMEN  MOMHOMOUYAM MO
KOHTPOMIO 33 COONIOAEHNEM EAMHbIX MPABUA KOH-
KypeHuuyr (CornatueHvie nognuncaHo Pecrybnvikoi
Benapycb, Pecnybnukoin KasaxcTaH 1 Poccuinckoi
QepnepaLmen B 1. Mockee 12 Hosbpa 2014 rofa);

o [lopagok paccMOTpeHuA 3asBeHUn (MaTepua-
NOB) O HapyleHWW NpaBunn KoHKypeHuuun (Pe-
weHve CoseTa EBPa3sWNCKON 3KOHOMUYECKOW
KOMMCCUM OT 23 HoAbpA 2012 1. N2 97);

e [lopAgok MpoBeAeHVA paccnefoBaHVA Hapy-
WEeHW NpaBun KOHKypeHUun (Pelerre CoseTa
EBPasnCKOM SKOHOMNYECKON KOMUCCKM OT 23
HoA6pPA 2012 1. N2 98);

e [lopAnoK pacCMOTPEHWA AeN O HapyLUeHWK Npa-
BUN KOHKypeHumun (PeweHne CoseTa EBpasun-
CKOW 3KOHOMMYECKOW KOMUCCUK OT 23 Hosbps
2012 1. N2 99);

e MeToOMKa OUEHKM COCTOSHUA KOHKYpeHLMN
(Pewenne CoBeTa EBpasmiickon 3KOHOMMYe-
ckom komuccum ot 30 AaHBapA 2013 .Ne 7);

e MeToarKa onpeaeneHna MOHOMObHO BbICOKMX
N MOHOMONBbHO HW3KMX LeH (PeweHne CoseTa
EBPa3niNCKON 3KOHOMMYECKOW KoMUCCUKM OT 17
nekabpa 2012 r.Ne 117);

e MeTooMKe pacyeTa M MNOPAAKE HaNOXKEHWA
WTpadoB 3a HapyLlweHvie 0OWMX NPaBW KOHKY-
PEHUMN Ha TPaHCrPaHWYHbIX pbiHKax (PeweHne
CoBeTa EBpPasninckom 3KOHOMUYECKOW KOMUC-
cum oT 17 nekabps 2012 1. N 118).

[laHHble [OKYMeHTbl 0bCyKAanucb C NpeacTaBUTeNAaMn
ESK, Bkntouas nepBOHayasnbHbIi OOMEH MHEHUAMM 1
nocnefytwulee B3aUMOLENCTBME B LENAx YTOYHEHMA
oThenbHbIX BOMPOCOB. bBbina opraHW3oBaHa BCTpeua
npeactasutenen OHKTAD wu ESK B . ’KeHeBe,
Weeluapua (aekabpb 2018 1) ana obCyKaeHWA CTRYKTYpbI

1 HanpaBNeHHOCTM NMPOBOAVIMOIO aHanM3a, a TakxKe AeTanen
KOHKYpeHTHOro  3akoHoaatensctea  EASC.  Otuer  6bin
npe3eHToBaH B . Mockse, Poccuinckas Oeaepauma (MoHb 2019
), 1o ero ofobpeHus E3K. OCHOBHbIE MOMEHTbI JoKMaAa Obinu
npeacTaBneHbl Ha 18-M ceccnmnm MexnpaBuTenbCTBEHHON
rPyNNbl SKCMEPTOB MO KOHKYPEHTHOMY 3aKOHOAATENLCTBY U
nonutuke (nonb 2019T).

B COOTBETCTBUM C COMMACOBaHHbBIMKL YCIOBUAMK 0630pa
0coboe BHUMaHKWe yaensanoch cnefyoum BOnpocam:

e Kakonpenenatb TpaHCrpaHWYHbIN PbIHOK (CM. pa3-
nen 06 oTHeCeHWA PbIHKa K TPaHCTPaHUYHOMY);

e PeXum KOHTPONS 3a SKOHOMUYECKOW KOHL|eH-
Tpauven 1 COOTBETCTBYIOWIME MHCTUTYLMOHANb-
Hble MoNHOMOUMA (CM. pa3fen o MeToAMKe OLieH-
KM COCTOAHWA KOHKYPEeHU MW, MoAaue 3adBneHuniA
1N PacCMOTpeHNA aen);

e [lporpamma ocBobOXAeHMA OT OTBETCTBEHHO-
CTW KaK MHCTPYMEHT NpaBonpUMeHeHus;

e OO6MmMeH VHbOpMaLmen (CM. pazgen o nopAamke
3aLMTbl KOHGUAEHUMANBHOW MHbOPMaLINY;

e  AHanNM3 PbIHKA, MCMOMb3yemblii NpW NpoBeae-
HUW paccnenoBaHui;

e OO6CTOATENBCTBA, CMATYatoLMe 1 OTArowalolme
OTBETCTBEHHOCTb (CM. pa3fen O MeTOAMKax pac-
yéTa ¥ NopAAKe HanoxeHUa Wrpados);

e  DKCTeppUTOPMANbHOCTL PeXMMa KOHKYPEHLUMM
(cm. pasgen obLmx komMmeHTapues K Jorosopy
1 MNpunoxeHnto);

e B3aumopenctsne E3K 1 HaLMOHANbHbLIX KOH-
KYPEHTHbIX BeAOMCTB roCyAapCTB-UieHoB (CM.
BBefeHWe K pasgeny 0O OTHEeCEHMM PblHKa K
TPaHCrPaHUYHOMY);

e KoopavHauma 3KOHOMWUUYECKOW [OeATeNbHOCTU
CTOPOHHNX KOMMaHWUI Kak OTAeNnbHOe Hapylle-
Hve (oueHMBaeTcA B OOLIMX KOMMEHTapuax K
[lorosopy 1 MpunoxeHwuio).

Koome TOro, cnemyer  OTMETUTb, UYTO  OLEHKa
OrpaHnYMBanach ciefyoummn o6CTOATENbCTBAMU:

a. OueHka npoBOAMNACb Ha OCHOBAHWUM AHMIUMNCKOrO
nepesofa AecATU YNOMAHYTbIX AOKYMEHTOB (HOPMAaTVBHO-
MpaBoOBble  aKTbl,  MeTofAMuYecKMe  pekoMeHOaLunn),
nonyyeHHbIx oT E3K (B ceHTAOpe 2018 roga).

b. HW wHCTUTYUMOHaNbHas OCHOBa, HW pabota E3K no
NPABOMPVIMEHEHMIO HE MOLABEPrANVICh aHaN3Y, TOCKOMbKY 3TO
notpebosano bl AOMOMHUTENBHOM MHGOPMALMY, KOTOPYIO
MOHO COOpaTh TOMbKO B XOAE aKTUBHbBIX JEMCTBUM (Bble3s
Ha MeCTa, becefibl C 3aMHTEPECOBAHHBIMI TMLAMM 1 TA,), UTO
M3HaYaNbHO He PAaCCMATPMBANOCh ANNA AaHHOM PAbOTbI.
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c. bonee KOMMNEKCHbIM 1 NOAPOBHBIA  aHanus
KOHKYpeHTHOro npaga v nonntnkn EASC BO3MOXHbI Ha
6onee nosaHem aTane, ecnn E3K obpatntcs B CekpeTtapurat
IOHKTALl ¢ npocbboit O CoaencTBUM B OpraHu3auUmmn
NOBPOBONBHON  SKCMEPTHOM  OLIEHKM  KOHKYPEHTHOTO
3aKoHOMaTeNbCTBa 1 nonuTnKK'®. B 2007 rony CekpeTapumart
IOHKTALL oCyWwecTBIM 3KCNEPTHYIO OLIeHKY PErMOHabHON
JKOHOMMYECKOW OpraHm3aumm B 3anagHon Adpuike -
3anagHoadpUKAHCKOrO SKOHOMMUYECKOTO 1 BaskoTHOTO
cotoza (3A3BC), bermHa n CeHerana', KoTopas MOXeT
CNY>KWTb OPUEHTUPOM ANA aHanornyHom pabotsl ¢ E3K.

C. OBLWUWE KOMMEHTAPUU K PA3SAENY
XVIIl «<OBLUE MPUHLUUIMDbI U NPABUJIA
KOHKYPEHLUUW» AOrOBOPA O EA3C
N KNPUNOXEHUIO 19 KAOIOBOPY,
MMEHYEMOMY «MMPOTOKOJ1 Ob OBLLX
MPUHUMNAX U NPABWIAX KOHKYPEHLIW»

Co3paHve  EBpasuMiiCKMX  pernoHanbHbIX  WUHCTUTYTOB
natvpyetca  euwle  2000-HbIMM  roaamu,  korga  6uino
00pa30BaHO JKOHOMMUECKoe coobulecTo. lo3aHee, B
2003 ropy, elle OAHOWM BaxHOW BEXOW B AEATENIbHOCTU
rOCyAapCTB-U1eHOB  CTano  yupexgeHve  EavHoro
3KOHOMMYEeCKOro npoctpaHcTea (E3M'). Kpome TorO,
OblIM COrNMacoBaHbl WHble LENW, Hanpumep, COo3aaHve
TamoxkeHHoro Coto3a B 2006-2010 rr., 30HbI CBOOOAHOWN
Toprosn CHI B8 2011 1, a Takxe ykpennenne E3MN s 2012
r B mae 2014 rofia raBbl roCyAapCTB-Ua1eHOB NOANMUCanm
HOBbIM [loroBop O EBPasninCKOM 3KOHOMMYECKOM COHO3€e
(nanee — [JloroBop o EA3C) B uenax ycTaHOBNEHWA
NPVHLMNOB CBOOOAHOrO MepemellieHns TOBapOB, YCyT,

KanuTana 1 pabouelt Cubl, TEM CaMblM CO3[aBasn eAnHbIN
PbIHOK MO aHanormu C eauHbIM PbiHKOM EBpocoto3a?’.
B cBA3n c pgaHHOVM Oonee ambULMO3HOW Lenbio 6bio
NPUHATO pelleHne Co3[4aTb PervoHanbHble MnpaBwia
KOHKYPEHLINW 1 COOTBETCTBYIOLLYIO MHCTUTYLIMOHANBHYIO
6a3y, koTopyto Bonnotuna E3K. B yactHocTn, PelweHnem
Boicwero EBpasuinickoro 3KOHOMMYECKOro COoBeTa OT
nekabps 2014 ropga E3K npepocTtaBnsioTca nonHomMouna
Mo KOHTpOM 33 cobniofgeHnem oOWMX  nNpasui
KOHKYPEHLMM Ha TPaHCTPAHMYHbIX PblHKaX TaMOXeHHOro
Coto3a m E3NM.2

Pazgen XVIII loroBopa o EASC no obuwum npuHumnam
M NpaBuiaM  KOHKypeHUMK (nanee umeHyemoro
Nlorosopom o EADC?) BkmodaeT ctaTb C 74 no
77, B KOTOPbIX OMUCHIBAIOTCA 0ObUIME MONOKEHWUS,
obuiMe NPUHUMMNLL  KOHKYpeHUuW, obuime npaswna
KOHKYpPEHUMW WU FOCYAapCTBEHHOrO  LIeHOBOrO
perynupoBaHua. B MpunoxeHun 19 k [orosopy?
onpepeneHbl 0COBEHHOCTV MPUMEHEHWA MONOXEHWI
[loroBopa, B TOM uuCfe, OTHOCWUTENbHO LWITPAPHbIX
CaHKUMI 33 HapyweHue oOWKMX NpaBuil KOHKypeHUMK
Ha TPAHCrPaHMYHbBIX PbIHKAX W B3aMMOAENCTBIE MeXy
YMOMHOMOYEHHBIMM ~ OpraHamu MO KOHKYPEHUWW.
Takke B Hem onpepaeneHbl OCOOEHHOCTU BBeAeHWA
roCyNapCTBEHHOrO  LEHOBOro  perynvpoBaHuAa
BO3MOXHOCTM OCMapuBaHWA peleHnin rocyaapcTs-
UNeHOB O €ero BBeAeHWW. Huxe MPUBOAMTCA OLEHKa
HEKOTOPbLIX MOJIOXKEHWUN CTaTen 74-76 BMecCTe C
Mpunoxerrem 19 k [lorosopy o EA3C cooTBETCTBEHHO.

B nyHktax ¢ 1 no 6 cTaTbu 74 ONWCbIBAETCA, Kak
oblwme  nNpuHUMAB ¥ MNpaBwuna  KOHKypeHuuu
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Mpouenypa NpoBefeHrs SKCNepTHOro 0630pa AaeT YHMKabHYI0 BO3MOXHOCTb U3yUnTb 1 3BfIeUYb YPOKM 13 OMbiTa ¥ 3aay, C KOTOPbIMM
CTaNKMBAIOTCA CTPaHbI MPY Peani3aLnm KOHKYPEHTHOM NoAnTUKK. OTUETbI O COCTOAHMN KOHKYPEHTHOTO Mpaga 1 ero NpYMeHeHns no pe-
3ynsTaTam NpoBeAeHHOro 0630pa B NPoBepAEMbIX CTPaHax ABAAIOTCA HENPeAB3ATLIMY 1 TLATeNbHBIMM, 1 FOTOBATCA SKCNepTamm B 061acTu
KOHKYPEHTHOM NMOAUTUKA 13 PA3BUTBIX U PA3BMBAIOLLMXCA CTPaH, 0ONafatoLMX NPAKTUYECKMM OMNbITOM MPUMEHEHUA KOHKYPEHTHOTO 3aKo-
HopatenbcTga. Cm. fononHutensHo Ha: Cekpetapwat IOHKTAL, FOHKTAL | Jo6p0oBOMbHbIN SKCNEPTHBIN 0630 KOHKYPEHTHOTO 3aKOHOAA-
TENbCTBA W NOMUTUKM, AOCTYMHO Mo ccbinke: https://unctad.org/en/Pages/DITC/CompetitionLaw/Voluntary-Peer-Review-of-Competition-
Law-and-Policy.aspx (nocnegHee noceujerve 17 anpensa 2019 r).

Cm. Takxke Ha: CekpeTapuat IOHKTAZ, [lo6pOoBOMbHbI SKCNEPTHBIN 0630p KOHKYPEHTHOM MOAUTUKM: 3anaaHoadpPUKaHCKNIA SKOHOMMYe-
CKWIA 11 BamioTHbIN coto3, berunH 1 CeHeran. O63op, UNCTAD/DITC/CLP/2007/1(0630p) (2007), BocTynHo no ccbinke https://unctad.org/en/
Docs/ditcclp20071overview_en.pdf (nocneaHee noceueHve 17 anpens 2019r).

E3MN npepacTaBnaeT cOOOM BaxkHbI 3Tan MHTErpaumm, obecneunsaiowmnii CBO60AHOe NepemelLeHne TOBAPOB, YCNyr, Kanvtana v Tpyaa. Cm.
Ha: EBpasunickmin skoHommnyeckuii cotos: OakTbl 1 Ldpbl: BrbnvoTeka eBpasninckomn nHTerpaumn. Espasuinckan 3KOHOMMYECKan KOMUCCHA,
2018. Ha cTp. 30.

AnekcaHgpa Knodat, <HopmaTtreHaa KOHKypeHLma B EBPa3nitCKOM SKOHOMMUUECKOM COto3e 1 B EBpocoto3e: CpaBHUTENbHO-MPaBOBOM aHa-
13», 44 NpaBoBble BOMPOCHI SKOHOMUYECKOW MHTerpaumm (2017 roa) 173, Ha c. 196.

Tam xe.
Tam xe, Ha c. 173-174.

EBpasuniickmin skoHoMMYecKnin coto3: QakTbl U UMpPbI: BrbnMoTeka eBpasninckon HTerpaumn. EBpasmnickas SKOHOMMYECKas KOMUCCHA,
2018.Ha ctp. 31.

EBpa3niickan skoHOMMYeCKaa KoMuccma, [loroBop o EBpasminckom 3KOHOMMUECKOM coto3e, 29 mas 2014 ., 4oCTynHO no ccbinke http://
www.un.org/en/ga/sixth/70/docs/treaty_on_eeu.pdf (nocnegHee nocelleHve 6 despana 2019 r).

EBpasminckaa sKoHOMMYECKan KOMUCCKA, CM. CHOCKY 4 gbiie, Ha 19.


https://unctad.org/en/Pages/DITC/CompetitionLaw/Voluntary-Peer-Review-of-Competition-Law-and-Policy.
https://unctad.org/en/Pages/DITC/CompetitionLaw/Voluntary-Peer-Review-of-Competition-Law-and-Policy.
https://unctad.org/en/Docs/ditcclp20071overview_en.pdf
https://unctad.org/en/Docs/ditcclp20071overview_en.pdf
http://www.un.org/en/ga/sixth/70/docs/treaty_on_eeu.pdf
http://www.un.org/en/ga/sixth/70/docs/treaty_on_eeu.pdf
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ObLwme nonoxeHus

Pazpen XVIII
OBLLUME NPUHLIMMBI W MPABITA KOHKYPEHL|IA

Cratba 74
Obuwme nonoxeHus

1. [lpedmemom Hacmoswezo pasdenda A8Asemcs ycmaHosseHue o6uuUx NPUHUUNO8 U Npasusl KOHKYpeHYuU,
06ecnequBanUUX 8bISBIEHUE U NpeceyeHue aHMUKOHKYPeHMHbIx 0etcmauti Ha meppumopuUsx 20Cy0apcme-
uneHos, U delicmaud, OKa3bIBAOUWUX He2amusHoe 8/1UAHUE HA KOHKYPEHUUIO Ha MPAHCPAHUYHbIX PbIHKAX HA
meppumopuu 08yx U 60s1ee 20Cy0apcme-4aeHo8.

2. [lonoxeHus HAcmoAweeo pazdenda pacnpoCMpPaHAIOMcs HA OMHOWEHUSA, CB8A3aHHble ¢ peanuzayuel
KOHKYPEHMHOU (GHMUMOHONOILHOU) NOUMUKU HA Meppumopusx 20CY0apcma-yieHos, U Ha OMHOWeHUA
C ydacmuem xo3alcmsylouwux Cy6sekmog (Cyb6sekmog pelHKa) 20Cy0apCme-uieHos, Komopble OKa3si8am
WU MO2ym OKA3ame HE2amugHoe 8USHUE HA KOHKYPEHUUIO Ha MPAHCZPAHUYHbIX PbIHKAX HA Meppumopusix
dsyx U 6onee 20Cydapcme-yneHo8. Kpumepuu OmHeceHUA PblHKAa K MPAaHCePaHUYHOMY 8 Uesfax onpedesieHus
KomMnemeHyuu KoMuccuu ycmaHasaugarmca peuleHuem Boicuie2o coeema.

3. [ocydapcmaa-yuneHsl 8npase ycmaHasaugame 8 C80EM 3adKOHOOamMesbcmae OONOSHUMESIbHbIE 3anpemesl, a
make 0onoHUMenbHsle MpeboB8aHUA U 02pAaHUYEHUS 8 OMHOWEHUU 3anpemos, NpedycMOmpeHHbIX CMAambeamu
75 u 76 Hacmosawezo [lozogopa.

4. [ocydapcmaa-yneHsl NPo8ooAM CO2/IACOBAHHYIO KOHKYDPEHMHYO (AHMUMOHONO/BHYIO) NOUMUKY 8 OMHOWEHUU
delicmeul xo3aticmayouwux cybsekmos (Cybsekmos pbiHKG) mpembUx CMpakx, ecsiu makue 0elicmaus mo2ym
0Ka3ame He2amueHoe 8/IUAHUE HA COCMOAHUE KOHKYDEHUUU HA MOBAPHbIX PbIHKAX 20CY0adpCm8-4eHOs.

5. Huymo 8 HacmosAwem pazdene He OOIKHO MOSIKOBAMBCA KAK npenamcmaue 0715 1106020 20Cy0apCcmea-4ieHa
npednpuHUMame sobble Mepel, KOmopble OHO cHUMaem HeObXo00UMbIMU O/1A 3aUuUMbl 8axHEULWUX UHMEPecos
060POHbI CMPAHLI UL 6€30NaCHOCMU 20CYOapcmad.

6. [lonoxeHus Hacmoawe2o pazdena NPUMEHSIMCA K Cybsekmam ecmecmeeHHblX MOHONOUG C y4emom
ocobeHHocmet, NpedycMOmMpPeHHbIX HaCMOAWUM []02080POM.

7. Peanusayus nonoxeHuli Hacmosawezo pasoena oCyuecmanaemcs coenacHo npunoxeHuto N 19 k Hacmosawemy
Jlozosopy.

MoxHo caenaTb [OMONHWTENbHOE HabnioaeHNe: faHHoe
NONOXeHWe NpeaMeTHO OMUChIBaeT 0Bl 00A3aHHOCTL
rocypapcte-uneHos  EASC  cobnogaTe  MONOXEHWS

OOJIKHbI  MPUMEHATbCA B KayecTBe pernmoHalbHOro
3aKOHO[aTeNbCTBa n ero B3aMMoencTBme C
HalUMOHaIbHbIMAaHTVMOHOMOJ/IbHbIM3aKOHOA4AaTe/TIbCTBOM

rocygapcts-uneHos. [lyHKT 2 onpegenseT obnactb
npumeHenua Pasgena  XVII n  [llpunoxernnsa 19,
a uMeHHO: «.[losloxeHus Hacmoawe2o pasodena
pacnpoCMpaHalomcs HA OMHOWEHUSA, CBA3AHHbIE C
peanusayuel  KOHKypeHmHoU  (GHMUMOHONO/IbHOU)
NOAUMUKU HAG Meppumopusax 20Cyo0apcmae-4/eHos,
U HA OmMHouweHus C yyacmuem xo3Alcmayrwux
cybvekmos (Cybvekmos peiHka) 20€y0apcme-4sieHos,
KOTOpblE OKa3blBalOT UM MOTYT 0KA3amb HeamugHoe
8/1UAHUE HA KOHKYPEeHUUIO Ha MPAHCePaHUYHbIX PbIHKAX
Ha meppumopusax 08yx u 6os1ee 20Cy0apCme-4ieHo8...»>.
[noguepkmBaeTca].

% EBpaswiickan SKOHOMMYECKanA KOMUCCHA, CM. CHOCKY 23 Bbilue, B 77.

[loroBopa O KOHKypeHumn. Ecnm paccmatpuBath ee
B COYeTaHUM CO CTaTbell 75 (KaK YKa3aHo HWxe), rae
OMUCHIBaOTCA OOWMe NPUHUMMBI KOHKYPEHLMYW, faHHaA
00A3aHHOCTb ~ rocygapcte-uneHos  EASC  Tpebyet
MNPV3HAHWA NPEeNMYLLECTBEHHON CUMbl PErnoHaNbHOro
AHTUMOHOMONBHOIO perynmpoBaHua nepen
HaLMOHANbHBIM 3aKOHOLATENLCTBOM FOCYA3PCTB-UNEHOB.
[loroBop CofepXuT He TOMbKO PervioHanbHble HOPMbI,
Kacalowmeca  TPaHCTPaHWYHOW  aHTUKOHKYPEHTHOW
NPaKTUKW, 3aTparvearollel Aga unv 6onee rocynapcrs
- uneHoB EA3C, HO W KOHKpeTHOe 00s3aTenbCTBO €ro
rOCYyAapCTB-UNeHOB COOMIOAaTb M He MPOTUBOPEUNTH
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obWVM  NpUHUMNaM 1
3aKkpenneHHbIM B [loroBope.

npasniam KOHKYpeHUMnK,

MoHATVE XO3ANCTRYIOWMX CYOBEKTOB, MPeAyCMOTPEHHOE
NOHATUAMU [ 1PUNOXKEHMA 19,0MpefenAeTX03ANCTBYOLWEro
cybbekTa Kak «..KOMMEPYECKYIO  Op2aHu3ayuio,
HEKOMMepUeCKylo  0pedHU3ayuio,  OCywecmenaowyo
0eAamesibHOCMb, NPUHOCAULYIO eli D0X00, UHOUBUOYAIbHO20
npednpuHUMamess, a makxe @uauyeckoe UYo, 4es
NpOGecCcUOHA/IbHAA NPUHOCAUWAA 00X00 0esmesbHOCMb
8 coOOmeemcmeuU € 3aKOHOOaMebCMeoM 20Cy0apcmes-
useHog8 hodnexum 2ocydapcmeeHHoU — peaucmpayuu
u (unu) nuyeHsuposaHuo..»’* CnepnoBaTesibHO, ecnu
NOAPa3yMeBaeTCA, UTO OnpefeneHmne «xo3ancTByioLero
cybbekTa» OXBaTblBaeT Takxe neATenbHOCTb
rocyaapcteeHHbix npeanpuatui (1), 1o [T gomxHo
BECTU KOMMEPUEeCKylo AeATENbHOCTb, HaMPaBMEeHHYIO Ha
nonyueHvie NpuobLINK, U NO3TOMY MoAnafaath Noa chepy
[encTBMA CTaTbn 74.

B 31Ol CBA3M onpepdeneHve, copepkalleecAa B CTaTbe
74, corpacyetca C onpefeneHvem 3KOHOMMWYEeCKoro
cyObekTa WAM Tak HasbiBaemoro npefnpuatna 8 EC.
Hopma 0 Hanuuuu uenv B Buae MnonydeHns npvibsinu B
EASC otnnuaetca ot EC. B To BpemaA Kak «x03anCTByoWme
CyObeKTbI» U «MPeAnpUATHS» MOTYT 03HauaTb OfHO 1 TO
e, «XO3ANCTBYIOLWMI CyOBbeKT», Kak OH onpegeneH E3K B

Cratba 75
ObLMe NPUHLMMBI KOHKYPEHLUM

MpunoxeHun 19, TpebyeT Hanuuma HamepeHua nosydaTb
Npunbbink aaxke ana M1, uero He NnpoucxoanT B cnydae EC.
Mostomy mexpay koHuenumamm EC n ESC cywecTtsyioT
HebobLLIVE Pa3ANUMA.

MpVMEHWTENBHO K ONPeaeneHnio XO3ANCTBYIoLLIEro CybbeKTa
U «NPeanpuATUS» CneayeT OTMETUTb HalMuMe LIMPOKON
NPeLeaeHTHOM  MPaKTVKMY B pamKax — eBpOMencKoro
KOHKYPEHTHOrO  3akoHofaTenbCTBa. Ha camom  fene
TOMBKO «MPEANPUATUA» ABMAIOTCA OOBEKTOM EBPOMENCKIX
KOHKYPEHTHbIX HOPM, MpefyCMOTPeHHbIX ctatbammn 101 n
102 [Joroeopa 0 GyHKUMOHUPOBaHUK EBponeiickoro Cotosa
(nanee unmeHyemoro AMEC). Hanpumep, B onpeaeneHum
«XO3ANCTBYIOLLErO CyObeKTa, npeayCcMOTPEHHOM
[MpunoxeHnem 19, OTMEYaeTCsd, UTO  XO3ANCTBYIOLLMN
CyObeKT ABMAETCA «.. Kommepyeckol opeaHusayued uiu
Hekommepyeckou opeanuzayued, ocylecTsrAoLLed
desmesibHOCMb, NPUHOCAUYIO el 00x00...»” [1NA éBPONecKoro
KOHKYPEHTHOIO 3aKOHOAATENBCTBA LieNb MONyYeHWs foxoaa/
NPVObINK He ABNAETCA 06A3aTeNbHbIM TpeboBaHem >

CnepoBaTenbHO, BO  M3bexaHve HeompeneneHHoCTU
B OTHOWeEHUM Cdhepbl MPUMEHEHWA PErvoHaNbHOro
3aKoHofaTeNbCTBa B EBPasninckoM pernoHe MOXHO Obifo
6bl PacCMOTPETb BOMPOC O PasbACHEHUM KOHLEMNLMM
3KOHOMMYECKOTO CyObeKTa C y4eToM OnbiTa EBponenckoro
Col03a.

1. [IpumeHeHue20cy0apcmeamu-41eHamuHOPM C80E20 KOHKYPEHMHO20 (AHMUMOHONOJIbHO20)3aKOHOOaMETbCMBa
K xo3aticmeylowum cybsekmam (Cybsekmam peiHKG) 20Cy0apcmea-4ieHo8 OCywecmanaemcs 00UHAKOBbIM
06pazom u 8 pasHol Mepe HeE3aBUCUMO OM OPeaHU3AUUOHHO-NPAgosol hopMel U Mecma peeucmpayuu maxux
xo3a0cmayiowux cybsexmos (Cyosexmos pbiHKa) Ha pagHelx yCI08USX.

2. fOCyaG,DCmBG*L/ﬂeHb/ ycmadassiugarom 8 ce0em 3aKoHOOamesibcmae 8 MoM Yucsie 3anpemel Ha:

1) coenaweHus Mexdy 0peaHamu 20CydapcmaeeHHoU 81AcMu, OPeaHAMU MeCMHO20 CAMOYNPABIIeHUS, UHbIMU
OCYWECMBSIOWUMU UX YHKUUU OpeaHaMU UL OpeaHU3AauyuAMU Unu MexXAy HUMU U X03AUCmM8youwumu
cybvekmamu  (Cybvekmamu puiHKa), ecyiu makue Co/iauleHus Npusoosm uau Mo2ym npusecmu K
HEAoNYWeHUI0, 02pAaHUYEHUIO UU YCMPAaHeHUIo KOHKYPeHUUU, 3a UCKIIIOYeHUEM C/Ty4aes, NpedycMompeHHsIX
Hacmoawum []Jo2o8opom u (usnu) Opy2umu MexoyHapoOHbIMU 002080paMU 20CYOapCMB-UieHos;

% .7 Npunoxerns 19.

2 Xota ctatbn 101 1 102 AOEC He coaepskaT onpeaeneHva «npeanpuaTUa», EBponenckmin cyn fan ceoe onpegenexne. Ha ocHOBaHWM Co-
KUBLIENCA IOPUAMYECKON NPAKTUKM B Pa3bACHeHWAX EBponeickor Kommccmmnm o NoHATUM NpeanpuaTna, pacCMaTpriBaeMOM B COOTBET-
cT8um ¢ Pernamentom CogeTta (EEC) N2 4064/89 o KoHTpOne KOHUeHTpaumn mexay npeanpuatnamm (98/C 66/03), yCTaHaBAMBAETCA, UToO
«NpeAnpuATMe» NPefCTaBaAeT coboi opraHM3aLmio, yUacTBYIOLLYIO B XO3ANCTBEHHOW AeATeNbHOCTW, MPEAnaratoLLyio ToBapbl Uau ycnyru
Ha KOHKPETHOM PbIHKE, HE3aBMCMMO OT ee MPaBOBOro CTaTyca 1 Cnocoba GUHaHCMPOBAHWA.

% EBpa3sniiCcKan 3KOHOMUYECKas KOMUCCUS, CM. CHOCKY 4 8bilue, B 7.

2 Cm.nyHKT 43 Pewwerna B EUR LEX, ECJ, 92/521/EEC: PelweHue Kommccum ot 27 okTabpa 1992 roga otHocKTenbHO [poLiedypbl COrnacHo cTaTbe
85 [lorosopa 0 E3K (1V/33.384 1 1V/33.378 - PacnpocTpaHeHwe NakeTHbIX TypoB Bo Bpems Kybka mupa 1990 roga), 27 okTabpa 1992 1., AOCTYNHO
no ccbinke https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31992D0521 (nocnefHee noceteHrie 7 despana 2019r.).
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2)  npedocmassieHue 20Cy0apCMBeHHbIX UU  MyHUUUNAIbHbIX npegepeHyul, 3a UCKoYeHueM C/Ty4aes,
npedycMompeHHbix 830KOHOOAMe1bCMBe 20CY0apCma-y1eHo8 U ¢ y4emom 0cobeHHoCmel, NpedycMOmMpeHHbIX
Hacmoawum JJo2osopom u (uniu) Opyeumu mMexoyHapOOHbIMU 002080PAMU 20CYOaPCMB-4/1eHO8.

[ocy0apcmea-uneHsl NPUHUMAaom 3oekmusHblie Mepbl N0 NPeOYNPEXOEHUIO, BbIABIEHUIO U NpeceyeHuro
deticmesudl (6e30eticmaus), npedycMompeHHbIX N0ONyHKMOoM 1 nyHKma 2 Hacmoawet cmamesu.

[ocydapcmea-uneHsl 8 COOMBEMCMBUU CO C80UM 3AKOHOOAMETbCmMBOM 06ecnequ8anm 3@hoexkmusHsil
KOHMPOJSTb 3d SKOHOMUYECKOU KOHUeHmpayuet 8 moti Mepe, 8 Kakol 3mo Heo6xo0uMOo 018 3auumsi U pazeumus
KOHKYPEHUUU Ha meppumopusx Kaxoo2o 20Cy0dpcmead-yieHa.

Kaxdoe eocydapcmeo-yieH obecneyusaem Hanudue opeaHa 20cyoapcmeeHHol e1acmu, 8 KOoMnemeHyuto
KOMOpo2o 8x00uUM peanu3ayus u (unu) nposedeHue KOHKYpeHmMHoU (aHMUMOHONOIbHOU) NOIUMUKU, 4mo
noopasymesaem, NOMUMO NPOYe20, HadeneHUe MAakoeo OpPeaHa NOTHOMOYUSMU NO KOHMPOJTIO 3a COO/TI00eHUeM
3anpema Ha aHMUKOHKypeHMHble 0eticCmaus U 3anpema Ha HedoBpOCOBECMHYIO KOHKYDPEHUYUIO, 3d SKOHOMUYeCKoU
KOHUeHmpauuet, a makxe NOTHOMOYUSMU NO NPedynpexoeHulo U BbIABIEHUIO HAPyWeHUU KOHKYDeHMHO20
(GHMUMOHONOSbHO20) 3GKOHOOAMEILCMBA, NPUHAMUIO Mep NO NPeKPAUIeHUIO YKA3aHHbIX HapyweHut U
npussieyeHuUo K 0meemcmeeHHOCMU 3a Makue HapyweHus (dasee - ynosTHOMOYeHHbIU 0peak 20Cy0apcmaa-4ieHd).

[ocydapcmea-uneHel yCmaHagnuearm 8 C80eM 3aKOHOOameseCmee WmpdagHele CaHKUUU 3d CO8epLUEHUe
AHMUKOHKYpeHMHsIx 0eticmauti 8 OMHOWEHUU X03AUCMBYIWUX CybsekmOo8 (Cy6Bekmos pbiHKA) U OO/KHOCMHbIX
JIUY  OpeaHo8 B/1aCMU, UCXO0A U3  NPUHYUNO8  3heKkmusHOCMU, COpasmMepHOCMU, 0becneyeHHoOCmuy,
Heomsepamumocmu U onpedeneHHOCMU, U0bECNeYUBaM KOHMPOIIb 3d UX NPUMEHEHUEM. [pu 3mom 20Cy0apcmeaa-
Us1eHbl NPU3HAKM, YMO 8 C/ly4ae NPUMEHEHUS WMPAHbIX CAHKYUU HaubOosTee 8bICOKUE WMPaghHbie CaHKUUU O0/KHel
YCMAHasIu8ameCa 3a HapyweHus, NpedCMasasioLUe HaubobLWYIO y2po3y 018 KOHKYpeHUUU (02paHuyusaiowjue
KOHKYDEHUUIO CO2NAWIEHUS, 310ynompebeHue 0OMUHUDYIOUUM NOTIOXEHUEM XO03acmayiouumu cybsekmamu
(cybvekmamu pelHKa) 20Cy0apCme-uieHos), npu 3Mom npednoymumestsHel WMPAgHsle CaHKYUU, UCHUCSeMble
UCX005 U3 CyMMbl 8bIDYYKU NPABOHAPYUWUMETA OM peanu3ayu mosapausu U3 CyMmMbl pacxo008 NPagoHAapywumers
Ha npuobpemeHue mogapa, Ha pbIHKe KOMOopOo20 COBEPUIEHO NPABOHAPYUIEHUE.

[ocydapcmea-uneHsl 8 COOMBeEMCMBUU CO CBOUM 3dKOHOOAMenbCmMaoM 0becneyusarm UHGOPMAYUOHHYIO
OMKPLIMOCMb NPOBOOUMOU UMU KOHKYPeHMHOU (GHMUMOHONOIbHOU) NOIUMUKU, 8 MOM YUC/le NOCPedCmeom
pasmeueHusA caedeHuti 0 0eAmesbHOCMU YNOTHOMOUYEHHbIX Op2aHO8 20CY0apcme-4aeHo8 8 Cpedcmaax Maccosol
UH@opmayuu u cemu MIHmepHem.

YNosIHOMOYeHHble 0peaHsbi 20CyOapcme-uieHo8 8 coomeemcmeuu ¢ 3aKOHOOdMEIbCMBOM C80e20 20Cy0apcmea
U Hacmoswum [lo2o8opom ocyujecmesisiom e3aumodeticmeue nymem HAanpasseHus yeedomeHut, 3anpocog o
npedocmassieHuUU UHGHOpMayuUL, NpogedeHUs KOHCYbmayud, UHHOPMUPOBAHUS O pACCIE008AHUAX (PACCMOMPEHUU
0er), 3ampazusaroLUX UHMepecs! Opy2020 20CYOapcMea-yieHa, npogedeHus pacc/ied08aHull (paccMompeHuu des) no
3anpocy yNoMHOMOYEHHO20 0p2aHa 0OHO20 U3 20CYOAPCMB-4/TeHO8 U UHHOPMUPOBAHUS O €20 Pe3y/ibmamax.

Cratba 75 3aknafblBaeT OCHOBY [14 rapMOHM3aLmm MeCTa perncTpaumu, Yto COOTBETCTBYET peKOMeHAALUVAM
HaLMOHaNbHOro 33aKOHOJATENbCTBA B obnactu Komnnekca  Opranvmzaumm — ObbeamHeHHbIX  Hauwia
KOHKYpeHUMN rocyaapcTs - uneHoB EBpa3uiickoro NoO BOMPOCaM KOHKypeHLMW®’; oHa pacnpocTpaHsaeT

COl03a B COOTBETCTBUM C MEpPefoBON MexAyHapOoaHOM
NPaKTMKOW. [encTBMTeNbHO, 3Ta CTaTbA YCTaHAB/MBAET,
41O HaUMOHANbHOE  3aKOHOAATENbCTBO  AOMKHO
NPVMEHATLCA HEAUCKPUMMHALIMOHHBIM 0OPa30oM KO BCEM
npeanpuaTUam, He3aBUCKYMO OT UX NPaBOBOW GOPMbI U

30

3arMpPeT Ha aHTUKOHKYPEHTHbIE COrflalleHnAa B TOM Yncne
Ha  COrlalweHund,  3akndaemMmble  roCyfgapCTBeHHbIMU
OpraHamMmm Ha YpPOBHE pPErmoHOB 1 MEeCTHOM YPOBHE,
nofg4vYepKMBan, UYTO 3aKOH O KOHKYpeHUUW MPrMEHAETCA
KO BCEM; B Hel PeEKOMEHOYETCA OCYWECTBIATL KOHTPOJb

KomnneKkc cornacoBaHHbIX Ha MHOFOCTOpOHHeI?I OCHOBE CnpaBednmMBbIX NPUHUMMNOB U MpaBnl ANA KOHTPOJIA 3a OI'paHl/I'vIMTeﬂbHOl;I [1€N0OBON

npaktukon (UNCTAD/RBP/CONF/10/Rev.2), npuHATHIN pesontoumen 35/63 feHepanbHol Accambnen Opranmnsaummn OobeanHeHHbIX Hauumii
oT 5 nekabpn 1980 roaa, pazaen E. MpuHUMAbI U NpaBWia Ana rocyAapcTB Ha HaLMOHANbHOM, PErMOHaIbHOM 1 CyOpermoHanbHOM YPOBHSX,
NyHKT 3: «foCyAapcTBam Npu KOHTPOIE 3a OrpaHnNUMTeNIbHON 1eI0BOV NMPAaKTVKOM ClneayeT obecrneymsaTb CnpaBeanveoe, paBHoe oTHoLwe-
H1e KO BCEM NPEANPUATVAM B COOTBETCTBUM C YCTAHOBNEHHBIMM 1A HKX MPoLefypamMu 1 Ha PaBHOM OCHOBE CO BCEMW NPeANPUATUAMMY.
3aKOHbI M HOPMATMBHBIE aKTbl JOMKHbI ObITb OMYONMKOBaHbI U NETKOAOCTYMHbI».
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33 JKOHOMMYECKOWM KOHLEHTpaLMel Ha HaumoHanbHOM
YPOBHE; B Hell roBOPUTCA 06 WHCTUTYLIMOHANbHbBIX
MexaHM3max MpaBOMPUMEHEHNA, BKOYad  CcuCTemy
HaKasaHWA, aHanorMuHylo OnucaHHon B MopenbHoM
3akoHe IOHKTALl o koHkypeHumn (rnasbl X 1 XP'); 1
B HEWM TaKXe COAEePXWTCA MPU3bIB K COTPYAHWUECTBY
MeXAy HaUMOHANbHBIMM OpraHamnm B COOTBETCTBUM C
pekomeHaaumnammn  Komnnekca OOH. Takvm  06pa3om,
CTaThA 75 3aKNaAbiBaeT XOPOLWYI0 OCHOBY A4 CO3AaHMA
OfJHOPOAHOTO MPABOBOrO  PErynMpoBaHvsa B cohepe
KOHKYPeHUWM B rOCyAapCTBaX-uUneHax.

Tem He wMmeHee, cekpetapuat OHKTAL npeanaraet
paclwmpnTe chepy NpPUMeHeHMA CTaTbKM 75 33 pamKu
MONOMEHUM O TApPMOHM3ALUMKM MaTepuanbHOro npasa.
[apMOHM3aLUMA 3aKOHOAATENBCTBA M MNOAUTUKK B 061aCTK
KOHKYPEHLMM MOXET MPOWCXOAWTb B TPEX PasfMUHbIX
0bnacTax: MaTepunanbHoe NpaBso, NPoLUeccyanbHoe Npaso
1 npouenypbl NpaBonpumeHeHna*. Bce mnonoxeHus,
KOTOpble  Mbl  PacCMOTPEeNM  Bblle,  OTHOCATCA K
MaTepmanbHOMY MpaBy, 1 OOMKHbI COOMOAATHCA NOOBIM
HaLUMOHAamNbHbIM  KOHKYPEHTHBIM  33aKOHOAATENIbCTBOM B
EASC. bbino 6bl LenecoobpasHo pPaccMOTPETb BOMPOC
O TOM, CTOUT NN TaKxe MpemdycMOTPETb FapMOHM3aLMIo
NpoUeCcCyanbHbIX HOPM ¥ MpoLeayp NPaBonpUMEHeHUA.

MpunoxeHne 19 6onee NoapPoOBHO OMUCHIBAET BOMPOCHI
rapMOHM3aLMN  MOCPEACTBOM COTPYAHMYECTBA  MeXay
rocynapCTBaMm-UsieHamMyi Ha rOPU3OHTaNbHOM YPOBHE -
Pazpen V* «B3aumodelicmeaue ynomHOMOYEHHbIX OpeaHO8
2ocydapcme-yuneHos» - u Pazden VI — «Baumodeticmsue
Komuccuu U ynonHOMOYeHHbIX Op2aHos8 20cydapcms-
U/1eHo8 NpU OCyWecmsaneHuU KOHmMpPosa 3a cobio0eHuem
06WUX Npasun KoHKypeHyuu»*. Mo cyuwecTtsy, nocneaHAA
HopMma 6bina Obl Hambonee ymecTHa ANA  pelleHuA
[laHHOMO BOMPOCA, WMIMEHHO B Helt MOXHO Obino Obl
npenycMOTPEeTb rapMOoHM3aLmio npoueccyanbHbIX
HOPM ¥ Mpoueayp NPaBONPUMEHEHWA, MOCKONbKY

paccMaTpvBaemMbli  pa3fen  NocBAWeH npoueaypam
noBefeHuA paccnenoBaHuin E3K npun B3anmoaencTemm C
HKB. OgHako ecnv rapmMoHmU3aums MaTepranbHOro Npaea
4acTO WUCMONb3YyeTCA PErMOHaANbHBIMY SKOHOMUUYECKMU
opraHuM3aumMamn®,  rapMoHM3aUMs  NPOLECCYanbHOro
NpaBa, a Takxke npouedyp NPaBOMPUMEHEHUA MOryT
noTpeboBaTb  JOMOAHUTENbHBIX — YCUANIA,  NOCKOMbKY
rOCYAapCTBa-ufieHbl OObIYHO MMEIOT pasHble MPaBOBble
CUCTEMbBI, YTO BVAET Ha MPaKTUKY MNpaBONpUMEHEHMA
KOHKYPEeHTHOro  3akoHodaTenbCTBa. B niobom  ciydae
rapMOHM3aLVA AaHHBIX HOPM W NpoLeayp uacto TpebyeT
ANUTENbHOW PaboTbl U TILATENBHOIO MOHUTOPKHIA NoCe
NPUHATUA PEeLLIEHMA O MPOBEAEHNM TaKoW rapMOHM3aLIMN.

TakMm 0bpa3oM, xOTA CTaTbA 75 ABMAETCA BaKHbLIM
NONOXEHWeM  [ANA  rapMoHM3aUuMM  MaTepuanbHbIX
HOPM KOHKYPEHUMW MeXIy €BPasMCKUMM CTpaHamu,
rapMOHM3aLMA NPOLeCcCyanbHOro npaea W npouenyp
3GPEKTVBHOrO MPaBOMPUMEHEHMA Ha  HaLMOHANIbHOM
M PErvioHaNbHOM  YPOBHAX — MOXET  CTONKHYTbCA
c npobnemamu. Mpu 3Tom [punoxeHne 19 paet
BO3MOXHOCTb  ANA  AaNbHENIIEeN TrapMOHM3auUMM  Ha
NPOLEeCCyanbHOM WX MPaBONPUMEHUTENIBHOM YPOBHSAX,
1 3TOT BOMPOC OCTaeTcA Ha ycmoTpeHue EJK.

Kak BWAHO BO BCTaBKe BbllWe, CTaTbs 76 BKIOYaeT
B ofWue npaBuna KOHKYpeHuMW chegylowme nATb
OCHOBHbIX KaTeropwuii: (i) OfHOCTOPOHHWE AenCTBUSA
(oomuHMpylollee nonoxeHwe); (i) HegobpocoBecTHanA
KOHKypeHuMs; (i) ropu3oHTanbHble cornawenns; (iv)
BepTMKanbHble cornaweHns; (v) npodve cornaieHns
MeX [y X03ANCTBYOLLMMY CyObeKTamu, 1 (Vi) KoopanHauma
SKOHOMMYECKON pesTenbHOCTU®. B cooTBeTCTBUM  C
AYYWKMM  MEXAYHAPOAHbIM  OMbITOM  KOHKYPEHTHOe
3aKOHOAATENbCTBO  OObIYHO  BKIIOYaeT B ceba Tpu
NPaKTVKKM, MOMMEHOBaHHble B MyHKTax (i), (i) n (iv).
OcTaBlMeca BblleynoMAHyTble MPaKTUKKM, B TOM 4yucne
HeAobPOCOBECTHAA KOHKYPEHLIMSA, 0ObIYHO He ABMAOTCA

31 «AIMUHUCTPATMBHDBIN OPraH v ero opraHmnsaumnsy; «DYHKLMW 1 MONHOMOUNA ALIMUHUCTPATUBHOIO OpraHa»: <HakasaHue 1 0CBOOOKAEHE.
YacTb 2 - KommeHTapun k MogensHomy 3akoHy FOHKTALL 0 KOHKYpeHUMH, perynapHo obHoBRAeMble, OXBaTbiBatoT rmasbl IX 1 X (2019 rop),
KOTOPBIMI MOXHO O3HAaKOMUTLCA Ha caliTe https://unctad.org/en/Pages/DITC/CompetitionLaw/The-Model-Law-on-Competition.aspx

32 KaHHuHrem 1 JlaPokka, «[apMOHM3aUmMA aHTUMOHOMNOMBHOW MOMUTUKMA Ha CUMMO3MYMe MO PErvioHanbHOM SKOHOMUUYECKON MHTerpaumm.
3oHbl CBOGOAHON TOproenv. MNpobnembl 1 NpeviMyLiecTa JOOPOCOBECTHOW TOPTOBN B CPAaBHEHMM CO CBOOOAHOM TOprosnei. [NaHensHas
Anckyccua |. PervioHanbHoe SKOHOMUYECKOE COTPYAHMYECTBO B HETOPIrOBbIX 30HaxX», 27 3aKOHOAATENBCTBO U MOMUTUKA B MEXAYHaPOAHOWM

Toprosne (1995 roa) 879, 8 881.

3 EBpa3miicKas IKOHOMMUYECKAA KOMUCCHA, CM. CHOCKY 4 Bbille, Ha 18.

3 Tam xe, Ha c. 28.

> EBponelickmne npasuia KOHKYpeHUMy, npegycMoTpeHHble ctateamm 101 1 102 AOEC, npumeraioTca EBponeickoin Kommccren v Haumo-
HaNbHBIMM aHTUMOHOMOMbHBIMK OpraHamu EC B TOM cryuae, eCiv aHTUKOHKYPEHTHble AEMNCTBMA OKa3blBaIOT CyLLECTBEHHOE BANAHME Ha
TOProBIIO MEXY roCyAapCTBAMU-UNEHaMK, Aaxe ecnn EBponeickan KOHKYpeHTHasA CceTb onpefenina cuctemy pacnpegeneHusa pabdoTsl,
npefycMaTpuyBaloLLylo CorlacoBaHHoe npumeHeHne Hopm. Cm. PernameHT (EC) No 1/2003 oT 16 aekabpa 2002 rofa 0 BHeApeHuUn Npasun
KOHKYPEHLMW, NPpeayCcMOTPeHHBIX CTaTbamm 81 1 82 [lorosopa, OduumansHbii 6ionneteHs L 1,04.01.2003, ¢.1-25, n PazbAcHeHWe Kommnccnm
0 COTPYAHMYECTBE B PaMKax KOHKYpeHTHOW ceTu, OduumansHbii OonneteHs C 101, 27.04.2004, c. 43-53.

% EBpaswiickan 3KOHOMMYECKanA KOMUCCUA, CM. CHOCKY 23 Bbillie, Ha C. 80-83.
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ObLmne NpaBmna KOHKYpPeHL M

Cratba 76
ObLmne NpaBmnna KOHKYpeHLm

1. 3anpewaromcsa Oelicmesus (6e3delicmeue) 3aHUMarWezo0 OOMUHUPYOUee NOJIoXeHUe  X03A0UCmayiouwjeeo
cybvekma (cybvekma peiHKa), pe3ysiemamom KOmopeix ABAIOMCA WU MOym ABIAMbCA HeodonyuweHue,
02paHuYeHuUe, yCmpaHeHue KOHKypeHyuU U (Uu) yuiemneHue UHmepecos opyeux iul, 8 mom yucse credyowjue
Oeticmaus (6e3deticmaue):

1) YCmMaHossieHuUe, noaaepmaHue MOHONO/TLHO 8bICOKOU U/TU MOHONOJIbHO HU3KOU UeHb! mosapda,
2) ussAmue maoesdapa us O6DGW€HUFI, ec/iu pesysiemamom makoeo U3eAmus 48UJ10Cb NOBbILeHUe YeHbl Mosapd,

3)  Hass3ebleaHUe KOHMPazeHMy 3KOHOMUYECKU WU MexHOM02UYeckU He 060CHOBAHHbIX yC/108ull 002080pd,
Hegbl200HbIX 0718 He20 UsU He OMHOCAWUXCA K nNpedMemy 002080pd;

4)  3KOHOMUYeCKU UU MexHOI02UYeCcKU He 060CHOBAHHbIE COKPALUEHUe UU NpeKkpaujeHue npou3soocmaa
moeapa, ecau Ha 3Mom Mo8ap UMeemcs CNPoC UU pasmewyeHsl 3aKasel Ha €20 NOCMAsKU NpU HAnu4uu
BO3MOXHOCMU €20 peHMabesibHo2o Npou3Bo0CMed, d MAakxe ecsiu Mmakoe COKPAaweHuUe Uiu makoe
npekpaujeHue npou3s8ooCcMBa Mogapa NPAMO He NPEQYCMOMPEHO HACMOAUUM [J02080poM U (Unu) Opyeumu
MEXOYHAPOOHbBIMU 002080PAMU 20CYOaPCMB-Y/IEHO8;

5)  3KOHOMUYEeCKU UsiU MexHOI02u4ecKU He 060CHOBAHHbIe OMKA3 IUGO YKIOHEHUe 0m 3aKIo4YeHuUA 002080pa
C 0MOesIbHbIMU NOKYNAMENaMU (3aKazqukamu) 8 C/ydde Hamu4us 803MOXHOCMU Npou3soocmed uu
NnoCMasok CoOMBEeMCMayiowWe20 Mmogapa ¢ y4emom ocobeHHocmet, npedycMOmMpPeHHsIX HACMOAWUM
Jloeogopom u (unu) Opy2umu Mex0yHapOOHbIMU 002080pAMU 20CYOaPCMB-4/1eHO8;

6)  3KOHOMUYECKU, MeXHOI02UYeCcKU LU UHbIM 06pa3om He 060CHOBAHHOe YCMAHOB/IEHUEe PAa3/IuYyHbIX UeH
(mapugos) Ha 00UH U MoM Xe Mo8ap, cO30aHuUe QUCKPUMUHAYUOHHbIX YCIIOBUIA C YYETOM OCOBEHHOCTE,
npeayCcMOTPEHHbIX HACTOALLMM [JOroBOPOM W (MAn) APYTMMI MEXAYHAPOAHbBIMM OFOBOPAMM rOCYAapCTB-
UNIEHOB;

7) co30aHue npensamcmaull 0ocmyny HA MOBAPHBIL PbIHOK U/IU 8bIX00Y U3 MOBAPHO20 PbIHKA Opyeum
X03ALCMBYIOWUM CYOBEKMAM (CYOBEKMAM PbIHKG).

2. He donyckaemcsa HedobpOCo8ECMHAA KOHKYDPEHUUS, 8 MOM YUC/IE:

1) pacnpocmpareHue n0xHblx, HEMOYHbIX UsU UCKAXeHHbIX c8e0eHUU, Komopele MO2ym NpUYUHUMEb y6bimKu
xosaticmayiowemy cybvekmy (Cybvekmy pbiHKa) 1U60 HaHecmu yujep6 e2o desosoli penymayuu;

2) ssedeHue 8 3abnyx0eHue 8 OMHOWEHUU Xapakmepa, cnocoba u Mecma npou3g8o0cmad, Nompebumesnsckux
ceolicme, Kayecmaa u Koiu4ecmed mogapa Usiu 8 OMmHoWeHUU e20 npousgooumerned;

3)  HekoppekmHoe CpagHeHue xo3a0cmeyiowum Ccyosekmom (Cy6Bekmom  peiHKA) NpPOU3BOOUMbIX U/TU
peanusyemelx UM mosapos ¢ Mosapamu, NPOU3BOOUMbBIMU UJIU peanu3yembimMu Opyeumu Xo3aLcmayrouumu
CybveKmamu (Cybsekmamu puliHKa).

3. 3anpewatomca conaweHus Mexoy Xo3aucmasylouumu cybsekmamu (Cybsekmamu pelHKa) 20Cyoapcme-4aeHos,
ABMAOWUMUCA KOHKYPEHMAamu, 0eticmeyiouumu Ha 0OHOM MOBAPHOM PbIHKe, KOmopele NpUsoosm LU Mo2ym
npusecmu K:

1) ycmaHoseHuto unu nodoepxaHuto YeH (mapugos), CKUOOK, Haobasok (donaam), HaUeHoK;
2)  NOBLILUEHUIO, CHUXeHUIO U/IU NOOOEPXAHUIO UeH HA mopeax;

3) pazdesly MosapHO20 PbIHKA NO MEPPUMOPUATLHOMY NPUHYUNY, 06BeMy NPOOAXU LU NOKYNKU MOBApPOs,
accopmumeHmy peanusyembix mosapos U6o cocmagy npoddasyos usau nokynamesed (3aKka3qukos);

4) COKpaueHuIo Unu NpekpaujeHuto Npou3go0Ccmed mogapos;

5)  omkasy om 3aknoueHus 00208008 C ONPEOEIEHHbIMU NPOOAsUAMU TUGO NOKYNamesamu (3aKkazqukamu).
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3anpewalomcs «8epmuKasbHele» ConaweHus Mexdy xo3atcmaylowumu cybsekmamu (Cybsekmamu pelHKa),
30 UCK/IIOYeHUeM «8epMUKAsIbHbIX» Co2naweHul, Komopele NPU3Haomcsa 0onyCmumMbiMu 8 CO0OMeemcmauu
C Kpumepusmu 0oNYCMuUMOCMU, YCmaHosaeHHeiMu npunoxerHuem N 19 k Hacmoswemy []Jo2ogopy, 8 ciydae

1)  makue coenaweHus npueoaﬁm usu moeym npusecmu K ycmaHosJ/1eHuto UeHol nepenpoaamu maoeapd,
3d UCKJItodeHUemM CJryyas, Ko2oa /’7,0000861,{ ycmadassiusaem 054 nokynamesqa MakcumMdasibHyr UeHy

MAakuMu  Co2naweHuamMu  npedycMompeHo 0643amesibCmeo  NoKynamesa He npoddsams mosap
xo3aticmeyowezo cybvekma (Cybvekma peiHKa), Komopell A679emcsa KOHKYpeHmMom npodasyad. Takol
3anpem He pacnpOCMPaHAEMCcA Ha Co2iauieHus 06 opeaHu3ayuu NoKynamesem npooddx;u mogapos noo
MOBAPHLIM 3HAKOM 1UOO UHBIM CPeOCMBOM UHOUBUOYAAU3AUUU NPOOdsya unu Npou3sooumerns.

3anpewalomcs  UHble CO2/IAaUIeHUA MeX0y XO3AUCMBYIOUUMU Cybbsekmamu (Cybsekmamu  pelHKa), 3a
UCKJTIOYeHUeM «BepMUKASIbHbLIX» CO2IaueHul, Komopsle NpUu3HArmcsa 0onycCmumelMu 8 COOM8eemMcmauu ¢
Kpumepuamu 0onycmumocmu, ycmaHosieHHeimu npunoxeHuem N 19 k Hacmoswemy [Jo2o8opy, 8 Cyyae eciiu
YCMAHOBIEHO, YMO MaAkue Co2/IaueHuUs NPUBOOAM UL MO2ym NPUBECMU K 02PAHUYEHUIO KOHKYPeHUUU.

Qu3uYeckUM TUUAM, KOMMEPYECKUM OpeaHU3AayUAM U HeKOMMeEPYeCKUM Op2aHU3auuam 3anpeujaemcs
ocywecmsnams KoOpOUHAUUK IKOHOMUYECKOU OeamesibHoCmu xo3alcmeaylouwux Cybsekmos (Cybvekmos
PbIHKG) 20Cy0apCme-4aeHo8, ec/iu Makas KoopoOUuHAUUA npugoodum uau Moxem npugecmu K /lobomy U3
YKA3aHHbIX 8 NyHKMax 3 u 4 Hacmosawel cmameu nocnedcmaud, Komopele He Mo2ym bbime NPU3HAHbI
0oNyCMUMbIMU 8 COOTBETCTBUM C KPUTEPUAMYK [OMYCTUMOCTY, YCTaHOBMEHHbIMU npunoxeHvem N 19 K
HacTosAuemy [loroBopy. focyfapCTBa-yneHbl BNpase yCTaHaBMBaTb B CBOEM 3aKOHOAATENbCTBE 3amnpeT Ha
KOOPAMHALIMI0 SKOHOMUYECKOW [1eATENbHOCTH, €C/IN Takas KOOPAMHALMA MPUBOAUT WU MOXET NPUBECTA
K NOCNeACTBMAM, YKa3aHHbIM TakKe B MyHKTe 5 HACTOAWEN CTaTbW, KOTOPbIE HE MOryT ObiTb MPU3HaHbI
AOMNYCTUMbIMA B COOTBETCTBUM C KPUTEPMAMM AOMYCTUMOCTH, YCTaHOBNEHHbIMU npunoxeHvem N 19 K

4.
ecsu:
nepenpooaxu mosapd;
2)
5.
6.
HacTosAwemy [JoroBopy.
7.

[peceyeHue HapyweHul x0330cmaylouuMu cyboekmamu (Cybsekmamu peiHKa) 20Cy0apcme-4aeHos, d makxe
uzuYeckuMU AUUAMU U HEKOMMEPYECKUMU OpedHU3auUAMU 20Cy0dpCme-4aeHos, He OCYUIeCmMBATIoUUMU
NpednpUHUMAmMEnbCKYlo  0eamenbHOCMb, OOUWUX NPAsun  KOHKYpPeHUUU, YCMAaHOBIEHHbIX HACMOAUWUM
pasdenom, 8 Ciy4de eciu makue HApyuleHUs OKAsbl8arom UAU MO2ym OKA3dmbe He2amusHOe BaUAHUE
HA KOHKYPEHUUIO HA MPAaHCSPAHUYHbIX PbIHKAX HA meppumopusax 08yx U 6onee 20cydapcmes-4neHos,
30 UCK/loYeHUeM (UHAHCOBbLIX pelHKO8, ocyuecmandemca Komuccuel 8 nopsaoke, npedycMompeHHOM
npunoxeHuem N 19 k Hacmosawemy []Jo2osopy.

UaCTblO KOHKYPEHTHOTO MpaBa Ha HaLUWOHaNIbHOM W
PErvoHanbHOM YPOBHSAX, HO MOTYT ObiTb MPU3HaHbI
HopMoW, NpuHAToM ad hoc.

boneeToro,kHeOOPOCOBECTHOM KOHKYPEHLIMU OTHOCKTCA
MYHKT 2 CTaTbu 74. HepnobpocoBecTHas KOHKypeHLmA
ABMAETCA MOLWIEHHNYECKOW MPAKTUKOW, MPUYUHAIOLLEN
SKOHOMMYECKMIA  yulepd Ou3Hecy, KOTOPYI, OAHaKoO,
He cnepyeT nyTaTb C aHTUKOHKYPEHTHOW MpPakTUKOW,
OrpaHVYMBaloOLLEe KOHKYPEHLMIO Ha pbiHKe. B TO BpemA
KaK KOHKYpPEHTHOE 3aKOHOLATeNbCTBO 3allullaeT Cam
NPOLIeCC KOHKYPEHLMW, MONOXeHUA O HeA0OPOCOBECTHOWM
KOHKYPEHUMM  3aWMLIAT  KOHKYpeHTOoB.  [loatomy

37

60MbWNHCTBO AHTVIMOHOMObHbIX 33KOHOB HE 3aTPar1BatoT
NPaKTUKYy HefoOPOCOBECTHOM KOHKYPEHLMW, XOTA OHa
MOXET ABNATLCA NPEAMETOM OTAENbHBIX 3aKOHOAATENbHbIX
aKToOB. HecMoTps Ha Hanumume [oCTaTOYHOrO KoMMyecTsa
nuTepaTypbl,  NO3BONAOWEN  NPeAnoNoXUTb,  UTO
HeoOpOCOBECTHAA KOHKYPEHUMA He [O/KHA BXOAUTb B
00nacTb KOHKYPEHTHOTO pPerynmpoBaHus®’, HekoTopble
CTpaHbl BKJIOYAIOT TMONOXEHUA O HeJobpOCOBECTHON
KOHKYPEHLMM B KOHKYPEHTHOe 3aKOHOAATeNbCTBO B
WCKIIOUMTENBHBIX  ClydasdX, €ecium  COOTBETCTBYLas
KOMMepYecKasa MpakTKa BAUAET Ha OOWleCTBEHHDIN
MHTEepecC. NpUMEPOM 3TOTO MOXET CIYXKUTb WCMaHCKUI
3akoH 0 KoHKypeHumn 2007 roga.

[ina 6onee noppobHoON NHOPMALML CM.: YNbpux, «3akoH «O 6opbbe ¢ HeloOPOCOBECTHOM KOHKYPEHLMER U aHTMMOHOMOMbHBIV 3aKOH.

KOHTWHeHTanbHasA ronoBonoMKa?», InekTPoHHbIM BonneteHb SSRN (2005), focTynHO Mo ccbinke http://www.ssrn.com/abstract=837086

(nocnepHee nocelerne 7 depans 2019 ).
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B aenctButenbHOCTM, CTaThA 3 3akoHa «O KOHKYpeHLUMMNY
VlcmaHwu rnacut cnegyioulee:

«..02paHu4eHue  c80600HOU
HedobpocosecmHbIMU Oeticmausmu

KOHKYpeHUuU

Cmames 3: HayuoHaneHas Komuccus no
KOHKYpeHUUU U/IU  YNOSTHOMOYeHHble  Op2aHel
ABMOHOMHbIX  Co0bWECM8  pacCMampusaom
8 COOMBEMCMBUU C NOJIOXeHUSMU OaHHO20
3aKoHa o 3anpeujeHHoM nosedeHuu Oelicmeus
HedobpocosecmHOU  KOHKYpeHUyuu, — Komopele
8/1uAlOM HA 06wjecmeeHHbIli UHMepec nymem
HapyweHus c80600HOU KOHKYpeHUUU.»*®

Ha yposHe EC cywecTByloT npasuna OTHOCKUTENbHO
COrnaleHnn 1 OAHOCTOPOHHEro MOBEAEHMA, KOTOpble
MOTYT ABAATBLCA AHTUKOHKYPEHTHBIMM 1 BAWAIOT Ha
TOProBMo Ha EAMHOM pbiHke. OAHAKO AaHHble NpaBuia
He MewatwT rocygapcrBam-uneHam EC  BknouaTb
[OMONHUTENIbHbIE  HOPMbl B CBOE  HauMOHanbHoe
3aKOHOAATENbCTBO MO KOHKYPEHUMM, Kak B Clydae C
NONOXEHNAMM O HeJOBPOCOBECTHON KOHKYPeHUMM B
MCNAHCKOM3aKoHodaTenbCTee. Bpesynsrate, ecnn/loroBop
o0 EASCBKNoYaeT B cebs NoNoxeHWs 0 HeobPOCOBECTHOM
KOHKYPEHLMI, MOXKET OKa3aTbCA MONE3HbIM Y4eCTb OMbIT
OPYrX  PEermoHanbHbIX SKOHOMMYECKMX OpraHu3auuni,
Hanpumep, EBpocoto3a, KoTOpble  OCTaBUAN  [JaHHble
HOPMbl B BELEHWUM HAUMOHAMbHbLIX 3aKOHOLATENbCTB,
NPy HeObXOAMMOCTH, Tak MOXHO COCNaThCA Ha M. 3 CT. 74
[loroBopa, B COOTBETCTBMN C KOTOPBIM FOCYA3aPCTBa-UNeHb
EASC MoryT ycTaHaBnvBaTb B CBOEM 3aKOHOAATENbCTBE
LOMONHUTESNbHbIE OrPaHNYEHUA B OTHOWEHWUM 3anpeToB,
npeaycCMOTPEHHbIX CTaTbAMK 75 1 76 [loroBopa.

YTo Kacaetca AOMUHMPYIOLEro MoaoxeHua, n. 1 cT.
76 BKAOYaeT CeMb AeTaNbHO OMUCAHHbLIX [OeNCTBUN,
KOTOpble 3anpellaloTca, ecnu 3TV OerCTBUA NpuBoaAT
WM MOTYT MPUBECTV K HEAOMYLEHWO, OrpaHYeHmio
WM YCTPAHEHUIO  KOHKYPEHUMM  W/UAKM  YLLEMIEHNIO
nHTepecoB apyrux nuvd. CrefoBaTtenbHo, CTaTbs 76
BKMlOYaeT B  cebAa  AomnonHUTENbHOe — TpeboBaHwe
(HapylWeHVie MHTEPECOB APYrVX JIULY), KOTOPOe AOMKHO
6bITb MPUHATO BO BHUMaHME NpK OL|eHKe TOro, MoAnagatoT
NV [ENCTBUA AOMUHUPYIOLLETO XO38MCTBYIOLLErO CybbeKTa
B cohepy 3noynotpebneHus. [laHHoe TpeboBaHwe
MOXeT ObITb Mone3Ho BM3HeCy Tem, YTO NPeaoCTaBAAT

LOMOMHUTENbHBIM  3MEMEHT  COCTaBa  HapylweHwus.
OfHaKo NyYlMA MexayHapOAHbIA OMblT, COOPaHHbBIA B
KOMMeHTapuax K Yact 2 MogenbHoro 3akoHa tOHKTAJL
O KOHKYPEeHUMW NpeanaraeT fpyroe BuaeHve KoHUenumm
3710ynoTpedneHrsa  JOMUHUPYIOWMM nonoxeHvem. Cm,,
Hanpumvep, mmasy IV MopenbHoro 3akoHa HOHKTAJ
O KOHKYpeHUMK, KOTOpaA YCTaHaBMBAeT, 4TO «ec/iu
deticmaua unu nosedeHue O0OMUHUPYOUie20 Cybvekma
oepaHuyusaom 0ocmyn K coomeemcmeayowemy poiHKY
unu Opyeum 06pad3oM HENpasoMepHO 02paHuUyusarm
KOHKYDEeHUUIO, OKA3blI8as U/TU UMes B03MOXHOCMb OKA3amb
He2amusHoe 8/1UAHUE HA MOp208J/I0 WU 3KOHOMUYECKoe
pazsumue.»*

MyHKT 6 OTHOCKTCA K «KOOPAMHALMU SKOHOMMUUECKOW
feAtenbHoCTW». B cootseTcTBUMM C [punoxeHnem 19,
KoopavHaUms SKOHOMMYECKOW AeATeNbHOCTY
npeactasnger  cobon  «.coendcosgHue  Oelicmaul
xo3aticmaylouwjux Cybsekmos (Cybvexmos pbiHKa) mpemsum
JIULUOM, HE BXOOAUUM 8 OOHY 2pyNnNny 1LY HU C OOHUM U3 MAKUX
xo3alcmeyiowux CcybveKkmos U  He__OCyuecmensiouum
dedamenbHOCMU_HA_MOM _MOBAPHOM DbiHKe, HA KOMOPOM
ocywecmanaemca  coenacosaHue Oelicmeull  Cybvekmos
PbIHKA..»* TPETbUM NMLIOM, YIIOMUHAEMBIM B TpUnoxeHUm
19, MOXeT ABNATbCA GU3MUeCcKoe UL, KOMMepUeckas 1
HEKOMMepUEeCKan OpraHM3aLms B COOTBETCTBUM C MYHKTOM
6 cTatbu 76 [loroBopa o EASC.

[laHHOe noHATMe BKYaeT B ceba cregylowme Tpn
OCHOBHbIX 3femeHTa: (1) cornacoBaHve [OenCTBUN
YUYaCTHMKOB PblHKa, (2) yyacTue TpeTbero nmua
(xo3amncTByloWero cybbekTa), U (3) PbIHOK, OTAUYHBIN
OT TOro, Ha KOTOPOM OCYLEeCTBNAT AeATeNbHOCTb
X03ANCTBYIOUIME CyObeKTbl. [laHHOe onpefeneHue
MOXOXe Ha MOooXKeHWe pPoccuirckoro 3akoHa «O
3alnTe KOHKYpeHUMKW», oTHocAlleecAa K «OCHOBHbIM
OnpefeneHnaM,  UCNOMb3yembiM B HacToALlEeM
DepepanbHoM  3akoHe»  (MyHKT 14 cTatbu  4):
«COrNacoBaHne [eNCTBUIA XO3ANCTBYIOWMX CyObEKTOB
TPETbMM NNLOM, He BXOAALWMM B OAHY Fpynny vl HU
C OfHWM M3 TaKMX XO3ANCTBYIOWMX CYOBEKTOB U He
OCYLIEeCTBAAIOWMM [EATENbHOCTM Ha TOBAPHOM PbiHKE,
Ha KOTOPOM OCYLLEeCTBNAETCA COrnacoBaHve OencTBuin
X03ANCTBYIOLMX CYOBEKTOB. He ABNATCA KoopanHaumen
SKOHOMUWYECKOWM [eATeNIbHOCTU AENCTBUA XO3ANCTBYIOLMX
CyObeKTOB, OCYLLECTBAAEMbIE B PaMKaX «BEPTUKANbHbIX»

¥ KoponescTtBo VcnaHus, 3akoH «O KoHKypeHumm» N2 15/2007, 3 wiona 2007 r., AOCTYnNHO no ccuinke https://www.cnmc.es/file/64176/

download (nocnepHee nocelexne 7 despans 2019 ).
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Cekpetapwat IOHKTALL, MoaenbHbI 3aKoH O KOHKYpeHuuu. MNepecmoTperHan rnasa IV: AKTbl uiav NoBeAeHMe, BblpaKatoLmneca B 310yno-

TPebNeHVI AOMVHVPYIOWMM MOoNoXKeHVieM Ha pbiHke, TD/RBP/CONF.8/L.2 (2015) 30, nmeeTca Ha cante https://unctad.org/meetings/en/
SessionalDocuments/tdrbpconf8I2_en.pdf (nocnepHee noceleHne 11 aHeapa 2019 rofa), Ha CTpaHuuUe 2.
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EBpasminckaa sKoHOMMYeCKan KOMUCCKA, MpUMeYaHue 4 Beilwe, Ha CTp. 5.
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cornawenunii»*,  Tloxokue — HOPMbl  CyLIECTBYIOT B
3aKOHOAATENbCTBAX APYTMX rOCYAAPCTB-UIEHOB.

OpHnm C/I0BOM, npvMeHeHve KoopAnHaLmn
SKOHOMMYECKOW AEATENIbHOCTH, Kak 3TO NpefyCcMOTPeHO
n.6 CTaTby 74 OCTAETCA HEACHBIM C TOYUKM 3pEHVA AENCTBAUA
HOPMbI M MPaKTVKN ee MpuUMeHeHuA. B pononHeHve,
MOMMMO  TOCYAapCTB-UIeHOB  EBPa3vNCKOro  Coto3a,
Hackonbko 370 wm3BecTHO CekpeTapuaty, MoAobHOWM
HOPMbl HET HV B OJHOM KOHKYPEHTHOM 3aKOHOLATeNbCTBE
Mupa.

[laHHaa HoBaA KaTeropwsd, MpPenycCMOTPEHHAsA MyHKTOM
6 CTaTbl 76, HE MOXET CUUTATbCA CO2/1dCOBAHHbIMU
Oelicmeusmu B COOTBETCTBMM C  OMpEeAeneHuem,
3aKpenieHHbIM B EBPOMENCKOM  3aKOHOAATENbCTBe,
MOCKOMbKY 3TO MoTpeboBano Obl, YTOOLI, BO-MEPBbIX,
X03AUCTBYIOUME CyObEeKTbl OblM  YacTblo  OfHOMO U
TOrO e pPblHKa (TOBApHOrO PblHKA); BO-BTOPbIX, He
66110 GOPMANBHOrO  COrMalleHns Mexay CTOPOHaMMU;
W, B TPeTbMX, B €BPA3UNCKON Hopme TpebyeTca
CyWecTBOBaHME BHELWHEro Xo3AnCTByloLero CcybbekTa,
He OCyLeCTBAAIOLEro AeATENbHOCTb Ha TOM Ke PbIHKeE,
uto 1 apyrve*. B COOTBETCTBMM C MpeuUeAeHTHbIM
npasom CUIA cornaweHne He ABnAetca o0s3aTebHbIM
npeaBapuTenbHBIM - YCIIOBMEM  HE3aKOHHOTO  CroBOpa,
M NOAPa3ymMeBaeMoro cCorflalleHus AOCTaTOuHO  AnA
NOATBEPXKAEHNA  Hanuuma  croBopa  (kaptens)®. B
nobom Cyyae, flaHHaA KaTeropws, npeaycMOTpPeHHas
Norosopom o EASC, He aBnseTcA obLenpuHATOM B MHBIX
IOPUCAVKLIMAX MO BCEMY MUPY.

[yHKT7 CTaTby 76 KacaeTCANPUHLMNATEPPUTOPUANBHOCTY
PErvioHanbHbIX — MPaBWI  KOHKYPEHUMY,  MOCKOMbKY
ero QGopMynMpoBKa YeTko rnacut, uto ESK  moxer
npuvBneKaTb K OTBETCTBEHHOCTU TOMBbKO «X03A0CmM8yowux
cybvekmos (cybvekmos  peiHKa) ~ 2ocyoapcme-
YJIeHO8...», 3 Takxe GU3NUECKMX UL U HEKOMMEepYecKme
opraHm3aumu «.2ocy0apcme-4aeHoe». B naHHo CBA3N

41 CM. CHOCKY 7 BbilLe.
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JencTByiolyto  GOPMYIMPOBKY  MOXHO — MCTONKOBATb
cnepyowmnm obpasom: E3K OrpaHNYMBaETCA
paccnefoBaHUAMN AeNCTBU XO3ANCTBYIOLLIMX CyOBEKTOB,
3aPEernCcTPUPOBAHHbBIX _HA  TEPPUTOPUAX  FOCYAapCTB-
UNEHOB, M He MOXeT BeCTW pPacCNeAoBaHWA MNpOTUB
CyObeKTOB  pblHKA, OCYWeCTBAAIOWMX — OeATeNbHOCTb
33 npefefiaMn  PErvioHanbHoM topucankumm  EASCH.
MocnenHee 3acnyxmBaeT 0OOCyKAeHWA HeOOXOAMMOCTU
CpaBHEHMA npUHUMNA TEPPUTOPUANTBHOCTY 7
IKCTEPPUTOPUANBHOCTL.

B AaHHOM OTHOLeHMN cregyeT YNOMAHYTb ABa BAaKHbBIX
nena B EBpone u CoeamHeHHbix LlTatax Amepukn®.
[octaHoBneHWe 1988 roga O KapTene Mpowv3BoauTenein
ApeBecHOM  Lenonosbl*®  (yctaHoBuMBLIEE
MPUMEHEHWA») 1 amepukaHckoe paeno 1993  ropa
«Hartford  Fire Ins. Co. npoms  KanupopHum»*’
(ycTaHoBMBLIEe 6onee LUMPOKMIA MOAXOL K AOKTPUHE
BAVAHMA NOCNeACTBUIN HapyweHKa). B gene o npeeecHomn
Lennonose EBponenckunin cyd BbiHEC MOCTaHOBEHWE O
TOM, 4TO «topucamkuma CoobuwlecTBa Mo NpPUMEHEHMIO
HOPM KOHKYPEHLMN K TakOMy MOBELEHMIO MOAUYMHAETCA
npUHLmNY TEPPUTOPUANTBHOCTY, ABNAOLLEMyCA
obLenprusHaHHbBIM B MyBAIUYHOM MEXAYHAPOAHOM NpaBe.
[na npumeHeHWA HOPM, 3anpeLlialownx CornaleHns,
pelweHna Wnu COrNacoBaHHble AENCTBUA, PeLatoLmnm
bakTOpoM  ABNAETCA  CKOpee  MeCTO  peanvsaumn
COrnalweHnsn, peleHna WM COrnacoBaHHbLIX AENCTBUN,
HeXenu mecto ux GopmrpoBaHuA. He nmeeT 3HaueHns,
npuberanu nn MNPoM3BOAUTENN K MOMOLIM AOYEPHUX
NpeanpuUATWiA, areHToB, CybareHToB WM GunManoB Ha
TeppuTopun CoobLlecTsa Ana KOHTAKTOB C MOKynaTenamm
Ha Tepputopun CoobulecTBa» (KpaTKoe U3NOXKEHME,
NyHKT 1, TpeTuit ab3au). B noctaHosneHun Esponerickoro
Cyfa nepBOW MHCTaHumm ot 25 mapta 1999 r, «Gencor
Ltd. npotme Komuccum Esponeickoro Coobuiectsa»*®
NOQYEpKMBAETCA TOT K& MNPWHUMA B OTHOLWEHWU
KOHTpONA 3a cnvaHnamn («3. TprmeHeHve PernameHTa

«puHUMN

Cwm. peweHwve Esponelickoro cyga no geny C-8/08 - T-Mobile Netherlands BV 1 gpyrve npotvg Raad van bestuur van der Nederlandse

Mededingingsautoriteit http://curia.europa.eu/juris/liste jsf?language=en&num=C-8/08 : «<ofiHa BCTpeUa MEXAY KOMMaHUAMU MOXET Npea-
CTaB/ATb COBGOM COMMACcOBaHHYI0 NMPAKTMKY, HAPYLWAIOLLYI0 aHTUMOHOMOMbHOE 3aKoHOAATeNbCTBO COOBLECTBAY.

43

Lntnposarure gena 1939 ropa «Interstate Circuit Inc npotns CoeanHerHbIx LLTatosy. E. M. ®okc 1 E. M. Qokc, lena n matepmansl No aHTW-

MOHOMONbHOMY 3akoHoaaTenbcTsy CLUA B rnobansHom koHTekcTe (3e 13a., 2012 1), Ha ¢. 131-135.

44

45

EBpasnnckan skoHoOMUYeCKan KOMUCCUA, CM. CHOCKY 23 Bbllle, Ha C. 83.
[InA BCeCcTopoHHero u3yyeHua faHHoro npuHumna cm.: MpnddunH, «SKCTEPPUTOPUANBHOCTD MNPV MPUMEHEH AHTVIMOHOIOJ1IbHO-

[O 3AKOHOOATENTbCTBA B CLA W EC», 67 BlonneTeHb MO aHTMMOHOMONbHOMY 3akoHoAaTensbCTBy (1999 roa) 159.

46

ECR, AnbcTpemnpotyis Kommccnu, 27 centadpsa 1988r.5233, gocTynHonoceoinke http://eur-lex.europa.eu/resource.ntml?uri=cellar:5ed6 1 2ae-

790¢-4091-bf05-0a6d7cbd9142.0002.06/DOC_1&format=PDF (nocneaHee noceuleHve 6 anpensa 2017 r.).

47

CUWA, AnennauvonHbin cya CLIA no pesatomy okpyry, Hartford Fire Ins. Co. npotus KanudopHum 509 U.S. 764 (1993), 28 uioHa 1993 T,

LOCTYMHO MO CChike https://supreme.justia.com/cases/federal/us/509/764/case.ntml (nocnepHee noceueHvie 6 anpens 2017 ).

48

CMNK, Cya nepsoi nHctaHuwmu, EC leno «Gencor npotus Komuccumy, 25 mapTa 1999 ., AocTynHo no ccbinke http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:61996TJ0102&from=EN (nocneaHee nocelieHwe 6 anpensa 2017 r.).
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N2 4064/89 060CHOBaHO MyOANYHBIM MeXAYHAPOAHBIM
MPaBOM, KOTfa MOXKHO MPeLNoNoX1Th, YTO NpeanaraeMoe
CIVIAHNE NPELNPUATUN, YUPEXAEHHbIX 3a MNpefenamu
CoobllecTBa, OKaXeT MrHOBEHHOE U  CyleCTBEHHOe
BO31eincTBMe Ha TeppuTopun CooblecTtsa. TOT GaKT, uto
CIIVIAHNE MOBIMAET Ha APYrve YaCTu MMPOBOTO PbIHKA, He
MOXeT nomellatb CoobulecTBy OCyLEeCTBAATL KOHTPOMb
33 KOHLEHTpauwmel, KOTopaA OKa3blBaeT 3HauuTenbHoe
BANAHME Ha KOHKYpPEHUMIO Ha obLueM pbiHKe, CO3aBas
LOMUHVPYIOLLEe  MONOXKEHME.», KPATKOE  U3/IOXEHWE,
MYHKT 3), B COOTBETCTBMM C Tak HA3blBaEMOWN «AOKTPUHON
B/IVAHWUA NOCNENCTBNIY.

B pene Hartford Fire, ¢ pgpyroii  CTOpPOHbI,
NpeAcTaBNeHa [JOCTaTOYHO arpeccrBHas Mo3MuUMA Mo
IKCTEPPUTOPUANBHOMY MPUMEHEHWIO AHTVIMOHOMOMBHOTO
3akoHopatenbctBa  CUIA,  ytBepxpaowan, uto  Cya
CWA «He [OMKeH yuMTbiBaTb MHTEPECH MHOCTPAHHOIO
CyBEpPeHHOro rocynapcTsa, 3a WCK/IYeHWeM Chydaes
[eNcTBUTeNbHOrO NpoTMBopeuna mexay npasom CLUA
M MPaBOM MHOCTPaHHOro rocynapctesa»®. [laHHoe
pelweHne, Hapywus  YCTaHOBMBLUYIOCA — TeHAEHUWUIO
B3aMMHOCTW, C1eNano NPaBWIO 3KCTEPPUTOPUANBHOCTM
KpaliHe  NpPOTMBOPEYMBBIM,  MOCKOMbKY — WUCKMOUMIIO
MOHATME  B3aVMHOCTK, KOTOPOE  «MpefdyCMaTpUBAET,
UTO rOCY#apCTBO C MeHblUEN 3anHTePECOBAHHOCTHIO,
Kak MpaBWNO, [O/MKHO YyCTynaTb rOCyAapcTsy C
Bonbllelt  3aMHTEPECOBAHHOCTBIO B YPEryNMpOBaHMN
npotusopeunsa»™ . B pesynstate MHOTME CTpaHbl 3aABUAN
OMNNOMATUUECKME NPOTECTI, @ HEKOTOPbIE AaXe BBENN B
nencTere BNOKUPYIOLIME 3aKOHbI, MOCKOMBbKY MOCUUTanm
3T0  Ype3MepHbIM MPUMEHEHMEM  aHTVIMOHOMOBHOIO
3akoHogdatensctea CLUA!

bnarogaps peny Empagran HeratvBHaa TeHAeHUMA
NOCTEMEHHO CMArYMnIacb [OKTPUHOW B3aUMHOCTU,
Cyabl Hn3wem nHctaHumm CLUA MOryT yumTbiBaTb NOAXOA
Ha OCHoBaHuK obowux pen (Hartford m Empagran) n
BBECTM aHaNW3 B3aMMHOCTU B MeXAyHapoAHble Aena
O KapTensx MnoCpeAcTBOM pPa3paboTkh COOCTBEHHbIX
OrpaHNYeHUI IOPUCANKLMM Ha OCHOBaHWUM MPUHLMMA
B3aVMMHOCTM.

49

CLUA, cm. cHOCKy 48 Bbile, Ha €. 2919.

50

Mpn 3ToM TOT GaKT, uto NyHKT 7 [loroBopa YeTKo He
npefnycMaTpuBaeT/gonycKkaet 3KCTeppUTOpUansHoe
NpUMeHeHWe JaHHbIX MPaBWI K MHOCTPAHHbBIM KOMMAHWUAM,
CYLIeCTBEHHO  OrpPaHWYMBAET  MPaBOMPUMEHUTENBbHYIO
JeAtenbHoCTb  EJK. [IonosHUTENbHbIE  HOPMATUBHbIE
JOKymMeHTbl EDK mornm 6l obecneunts HeobXxoaumble
3nemeHTbl Ana 60opbbbl C AaHHLIM OrpaHuyeHvem, npu
3TOM [laHHble MOSIOXKEHWs [AOMKHbI OblTb PAaCcCMOTPEHbI
ESK B 6nmnxkaniwem dyayuiem.

OcTanocb fBa BOMPOCA, CBA3AHHbLIX C OLEHKOM 0bLimxX
KOHKypeHTHbIX Hopm [loroBopa o EA3C. llepBbin —
OTCYTCTBME OOWIEro ANA eBPA3UNCKOro PernoHa pexmnma
OCBOOOXIEHMA  OT  OTBETCTBEHHOCTM  (CMArYyeHus
HakasaHnA), B MEeXAYHAapPOAHOW NpaKTMKe KMEHYyeMmbli
leniency regime; v, BTOpOW HeobXxoaMMOCTb B
[ONTOCPOYHOM MEPCNeKTMBEe BHEAPUTb KOHTPOSb 3a
3KOHOMMYECKOW KoHLeHTpaumen B Cotose.

Ba)KHOCTb NporpamMmmbl 0CBOGOXKAEHNA OT
OTBETCTBEHHOCTY (CMArYeHNs HaKasaHua) Npu
BbISIB/IEHNW KapTesiel Ha pervoHasbHOM ypOBHe

a.

MockonbKy KapTenbHasa AeATeNbHOCTb CUMTAETCA BO BCEM
MUpe  rpyberilunMmM  HapyweHWeM  aHTMMOHOMOMBHOIO
3aKOHO[ATeNbCTBA, BCE 3aKOHbl O 3alyMTe KOHKYPeHLMM
- Oyob TO HaUMOHanbHOE WAV PervoHanbHoe
3aKOHOLATENbCTBO - HaLENeHbl Ha MNPOTUBOLENCTBME
bopmmnpoBaHMio  KapTenelr  ©  obecnevyeHne X
NVKBMAAUMM.  YuuTbiBas,  uUTO  KapTenu  0ObIUHO
GYHKUMOHMPYIOT TallHO, B CBA3M C YeM WX CIOKHO
BbIABAATL WM MNpecnefoBaTb, Havbonee 3GOEKTVBHbIM
MHCTPYMEHTOM 1A OOHaPYXeHWA KapTenien 1 nonydeHns
HeoOXoAVMbIX AOKa3aTeNbCTB C LEMbio NpeKpaLieHma 1x
AeATeNbHOCTY ABNAIOTCA NPOrpaMmMbl OCBODOXKAEHNA OT
OTBETCTBEHHOCTY (fanee — NporpamMma 0CBOOOXAEHWA OT
OTBETCTBEHHOCTY WAV NMPOrpaMMa CMArUYeHMA HakasaHus).
Takne nporpammbl  NoowpsioT (B BMAE  MOMHOrO
OCBOOOX[EHVA OT OTBETCTBEHHOCTV WM CHUXEHWA
pa3vepa Wwrpada) UNEeHOB KapTena B CJIyYanX, KOrAa OHU
COODOLLAIOT B COOTBETCTBYIOLLME KOHKYPEHTHbIE BEAOMCTBA
0 CBOEM yuacTuu B KapTene®.

Bepp, «[pumeHeHe aHTUMOHOMONBHOTO 3akoHoxaTenbcTea CLUA K 3apybexHoit featenbHocTn. Mcknounnu nu Hartford Fire coobparkerua

B3aVIMHOCTU?», 15 BlonneTeHb No MexayHapoaHOMYy npaBy YHusepcuTteTa MeHcunbBaHuy (1994), gocTynHo no ccoinke http://heinonline.
org/hol-cgi-bin/get_pdf.cgi?handle=hein journals/tlr70&section=59 (nocnegHee noceujerHe 6 anpena 2017 r.), Ha . 223.

ST Kopxmma, «<MexayHapoaHble PasHOMacKa OTHOCUTENBHO SKCTEPPUTOPUANIBHOTO MPUMEHEHNS aHTUMOHOMONBHOTO 3aKOHOAATENbCTBA B
dKOHOMYKe 6e3 rpaHuLy, LieHTp nHocTpaHHbix aen Weatherhead (2002 rom) 2001, Ha c. 4.

®okc 1 QOKC, CM. CHOCKY 44 Bbilue, Ha €. 178.
53

IOHKTAL, Mcnone3osarue npoepamm cmaeyeHUs HaKa3aHus 8 kavecmeae UHCMpyMeHmMa 0n1a obecneyeHus cob/1i00eHus aHMUKapmMensHo20

3aKkoHodamesnbcmaa e passusaroujuxcs cmparax TD/RBP/CONF.7/4 (2010), umeeTcsa no ceuinke: http://unctad.org/en/Docs/tdrbpconf7d4_

en.pdf (nocnegHee noceuleHvie 17 despana 2017 roaa).

13


http://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/tlr70&section=59
http://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/tlr70&section=59
http://unctad.org/en/Docs/tdrbpconf7d4_en.pdf
http://unctad.org/en/Docs/tdrbpconf7d4_en.pdf

O630p KOHKYPEHTHOTO perynmpoBaHnA EBpaSVH;ICKOFO SKOHOMKNYECKOro COK3a

Mporpammbl  OCBODOXAEHWA OT OTBETCTBEHHOCTV B
PervioHanbHbIX YCNoBMAX, Kak, Hanpumep, B Ciyyae
EBpasuickoro  coto3a,  TPebyloT  [ONOAHWUTENbHbIX
MEXAHM3MOB COTPYAHMYECTBA MEXAY PErMOHaNbHbIMM
M HaLMOHANbHBIMY KOHKYPEHTHBIMM OpraHamMu, a Takxe
NOATBEPXKAEHMA TOrO, YTO NPefOCTaBAAEMbIN UMMYHUTET
OyfneT paBHbIM 06Pa30M NPU3HABATLCA HA PErMOHANBHOM
N HaLUMOHANbHOM YPOBHAX. B eBpasunckom pervoHe
npobnemMa 3akoyaeTca B TOM, YTO He BCe roCyAapcTBa-
uneHsl  EASC BHeapunu nporpammbl  OCBOOOXAEHMA
OT  OTBETCTBEHHOCTM B CBOE  HalMOHalbHOE
3aKOHOAATENbCTBO, YTO, B CBOIO OYepefb, MOXET CTaTb
npobnemor B npouecce BbIABNEHVS KapTenen Ha
TpaHCrPaHWYHBIX PbIHKAX rOCYAapCTB-UNeHoB. >

Kak ynomuHanoch Bbille, OCHOBHbIMM LieNamM BHEAPEHNA
NpPOrpammbl OCBOOOXEHNA OT OTBETCTBEHHOCTN ABNSIOTCS
BbIABEHME, NPeAoTBPaLleHVe KapTenen n 3ddeKTMBHOCTb
NpaBonpUMeHeHKA, MO3TOMY HeOOXOAMMbIMM GaKTopPaMM
pe3ynbTaTMBHOCTU 1 SPOEKTUBHOCTM TakoW MPOrpaMmbl
asnaoTca (1) noouwlpeHve 3a nofadvy 3aABneHWUl B
KpaTyanline BO3MOXHblE CPOKM, M (2) noouipeHne
32 COTPYAHMYECTBO B pPacciefoBaHWK, MPOBOAMMOM
AHTUMOHOMOJbHBIMW OpraHamu. VX MOXHO pa3dbuTb Ha
CNepyloLme SNeMeHTbI:

e (CuUCTeMa MapKepOB, rapaHTMpYyIoLLaa CoXpaHe-
HVe MecCTa/no3numny 3aABUTENA NO NPOrpaMme
0CBOOOXKAEHNA OT OTBETCTBEHHOCTM B TeUeHue
OrPaHNYEHHOro nepuoaa Bpemenu, Heobxoau-
Moro ans cbopa AOMONHWUTENBHOM MHGOPMa-
UMM No 3anasneHnio, 3GGeKTUBHO CTUMyNMpPyeT
ydacTue B nporpamme 0CBOOOXeHWs OT OTBET-
CTBEHHOCTW, CHXan HavanbHbI bapbep B BUae
nofaun NONHOLEHHOTO 3aABeHUA 1 obecneyn-
BaA NpeackasyeMoCTb U onpefeneHHoCTb Npo-
ueaypsl.

e (CmAryeHne HakasaHva AnA NOCNefytowmx 3a-
Autenen. KoOHKypeHTHble OpraHbl MOTYT Bbl-
ABWTb OPraHW30BaHHbIA KapTenb MO NepBOMy

NOfAHHOMY 3anBMIEHMIO, OAHAKO WHbOopMaLMa
1 [OKa3aTenbCTBa OT APYrMX YeHOB KapTens,
T.e. NoCneayloLWyX 3anasuTenel, MHoraa Heobxo-
UMbl ANA NONYYeHWs NONHOro NPeACTaBneHNs
O XapaKTepe COBEepLeHHbIX AencTBuin. Kpome
TOro, MOOLPEHNe MOCTenyWMX 3asaBUTeNel
obecneyrBaeT 3GpHeKTUBHOCTb PacCiefoBaHNA,
MOCKONBbKY KOHKYPEHTHbIN OpraH MOXET Mony-
yaTb OT HUX MHPOPMALMIO N [OKa3aTeNbCTBa,
He NpoBOAA MOMHOMACLITabHOro pacciefoBa-
HYA. B BONbLWMHCTBE OPUCAUKLNIA, B KOTOPbIX
NeNCTBYIOT MPOrpamMmbl OCBOOOXAEHUA OT OT-
BETCTBEHHOCTW, MPenyCMOTPEHbl Te WK UHble
NOOLIPEeHVS ANA NOCeayIoLLMX 3aABUTENEN.

3aWmTa  KoOHGUAEHUMANbHOCTU  MHGOPMaLNK
B pamkax NporpaMmbl OCBOOOXAEHMS OT OT-
BETCTBEHHOCTV MpPeACTaBnAeT cobon oavH 13
Hanbonee BaXKHbIX N1EMEHTOB CTUMYIMPOBAHNS
nofaun 3aaBneHnin®>, BoamMoXHOCTb packpbiTus
nHGOPMaLMK, MPeaCTaBNeHHOM MO Nporpam-
Me OCBOBOX[EHWS OT OTBETCTBEHHOCTW, Tpe-
TbVMM JIMLAM WK ee MUCMOnb30BaHWA MpoTuB
3a8BUTENeN B YACTHbIX FPaKAAHCKMX MCKaX,
nwbo ee nepefaun B Apyrve PUCAMKUMM 6e3
NX COTMAcKs MOXET CAePXMBaTb KOMMaHUU OT
nogayn 3aasBneHnin. B gaHHoOW CBA3M HeKoTo-
pble KOHKYpeHTHble BEAOMCTBA MPUHUMAIOT He
TOJbKO MUCbMEHHbIe 3a8BIeHMS MO NPOrpaMme
0CBOOOXAEHNA OT OTBETCTBEHHOCTHU, HO TaKXe U
YCTHble 3aaBneHna ana obecneyeHna 6onbluel
KOH®UAEHLMANbHOCTM, OCOBEHHO B TEX CyYasX,
KOrfia eCTb PUCK, YTO K 3asBUTENIAM MOTyT 0bpa-
TUTbCA B Npouecce cbopa U UCTpeboBaHWS [0-
Ka3aTenbCTB.

Mpouenypa OCBOBOXAEHWUA OT OTBETCTBEHHO-
CTW AOKHa ObITb MPO3PaYHOM U MPOrHO3UPY-
eMO%, yToObl MOTEeHUMasNbHbIE 3adBUTENN 3a-
HnaroBpeMeHHO MO NpeaBuaeTb, Kak C HAMU

> Poccumickan Oepepauums, [pobnembl 1 KOOPAMHALMA MPOrPaMM CMArYeHUA HakazaHwaA. Kpyrnbii cton «[Ipobiemsl U KoopOUHAYUsa npoepamm
CMAzYeHUA omeemcmaeHHocmu» Paboudeli epynnsi N° 3 no compyoHudecmsy u npagonpumeHeHuto Komuccuu OICP no KoHKypeHuuu,
5 mioHa 2018 roga, poctyneH no ccoinke https://en.fas.gov.ru/upload/other/Challenges%20and%20co-wrdination%200f%20leniency%20
programmes%20 (Russian%20Contribution).pdf (nocnegHee noceueHve 17 niona 2019 roga).

% MKC, PykoBoacTteo no 6opbbe ¢ kaptenamu [naga 2: PazpaboTka 1 peanmsaunsa 3GGeKTMBHON MONUTUKM CMATYEHNA OTBETCTBEHHOCTH (2014),
JOCTYNHO MO ccbike http://www.internationalcompetitionnetwork.org/uploads/library/doc1005.pdf (nocneaHee nocelenve 17 despana

2017 ropa), ctp. 15.

% Tlpy NPUMEHEHNM NOAINTUIKM CMAMYEHWA HaKa3aHWa JOMKHa CobNtoaaTbCa NPO3PaYHOCTb 1 ACHOCTb. [...] 3adBUTENDb MO NPOrpamme OCBO-
6oxeHNA OT OTBETCTBEHHOCTU AOSKEH OblTb CMOCODEH C BLICOKOW CTEMEHBIO ACHOCTU MPEABUAETD, Kak C HUM OyayT 0bpallaTbCa B Clyyae,
€CNN OH COOOWMT 00 AaHTUKOHKYPEHTHOM MOBEAEHWN, N KaKoBbl OyAyT MOCNeACTBAA B CAlyyae, eC/iv OH He NMPOABUT Takoh MHULUMATHBLI'.
"Hapnexalleln NpakTKON cumTaeTca obecrneveHre MakcuMasnbHOM MPO3paYHOCTV M ACHOCTY B TOM, YTO KacaeTcs TpeboBaHuWi K npesocTas-
NeHWIo 3aABNEHVA MO NPOorpaMmMe 1 NPUMEHeHUA NOAWTUK, NPOoLeayp U METOAMK, AeVCTBYIOLMX B OTHOLUEHWM 3aABNEHMI O NpedoCcTaBne-
HUW OCBOBOXAEHWA OT OTBETCTBEHHOCTY, YC/IOBWIA NPeJOCTaBNEHNA OCBOOOXKAEHWSA, a Takxe ponen, Chep OTBETCTBEHHOCTU U KOHTAKTHOM
MHGOPMALMM aHTUMOHOMOMbBHBIX OPraHoB [...]" Tam xe, CTp. 6 1 16.
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6yayT obpallatbca, OyaeT M UM NpenocTasse-
HO OCBOOOXAEHME OT OTBETCTBEHHOCTU, UTO
OHWM MOTYT NOMYUYNTb B OOMEH Ha 3aaBneHune
1 NpeaocTaBneHve MHGopPMaLUMM N JoKa3a-
TeNbCTB B OTHOLWEHWN KapTens, Uian UTo OT HUX
noTpebyeTca ana NoaydeHua ocBOOOXaAeHNA/
CMArYeHUs HakaszaHusa. MHOrne KOHKypeHT-
Hble OpraHbl Pa3bACHAIOT 3Tanbl Takon Mpo-
Leaypbl U yCnoBmua npenoctaBneHns ocsobo-
KAEHNA/CMATYEHWA HaKa3aHWA B MUCbMEHHOM
BUOE B TEKCTaxX 3aKOHOAATENbHbIX MU HOPMA-
TUBHbIX aKTOB.

Ytobbl pervioHanbHaa MpPorpaMma OCBOBOXAEHWA  OT
OTBETCTBEHHOCTW EBPA3NINCKOrO 3KOHOMMYECKOTO COM3a
pabotana 3ddeKTMBHO, HeOobXoAMMO  CTUMYIMPOBATL
KOMMaHWM K COTPYAHMYECTBY B PaMKax MPOBOAMMbIX ESK
paccnefoBaHWiA, @ UMEHHO: ANA NOMy4YeHVA 0CBOOOXKAeHWA
OT OTBETCTBEHHOCTM 3aABUTENI0 HEOOXOAMMO B3ATb Ha CedA
00A3aTeNbCTBO O NOCTOAHHOM COTpYAHMYecTBe. Jlioboe
HapylleHne AaHHOro 06sA3aTeNbCTBa, HampuMep, OTKas
NpenocTaBuUTb MHGOPMALIMIO U NPEAOCTaBeHMe NOXHON
NMHGOPMALMN, AOMKHO NMLLIATL MPaBa Ha OCBODOXAEHME
OT OTBETCTBEHHOCTW. Kpome TOro, »kenatenbHa rmMbKoCTb
B NpUMeHeHUN KOIOPUUMEHTOB CHUXEHWUA LTpada.
KoHKypeHTHOe BEAOMCTBO [O/MKHO MMETb BO3MOMXHOCTb
onpefenATb YPOBEHb CHUKEHWA ANA KaXAOro 3assuTena
B 33daHHbIX Npefefiax B 3aBUCUMMOCTM OT CTemeHn
COTPYOHWMYEeCTBa  W/WAWM  LEHHOCTM  NpefoCTaBAeMON
nHGopMaLMN.

Mo 3TOM OpHa CTpaHa He MOXeT OonMpaTbcA Ha
aHTVKapTeNbHble Mepbl UM MPOrpamMmbl  OCBOOOXKAEHMA
OT OTBETCTBEHHOCTY, [EeWCTByIOLME B APYrMX CTPaHax.
MpuHYMaeMble  3apyOeXKHbIMM — CTPaHamMKM  Mepbl  He
MOMOTYT NPOTUB KapTenew, AeNCTBYIOWMX BHYTPU CTPAHDI.
PervoHanbHble 1 MeXayHapoaHble KapTenu, BavAoLmMe Ha
€BPa3sNNCKMe PbIHKK, MOTYT OMEPUPOBaTb Ha robanbHbIX
PbIHKAX, 33 WCKOUEHMEM Tex PUCAVKUMIA, e PUCK
HaKasaHMA 3a AHTUKOHKYPEHTHble [AeMCTBUA  CAIULIKOM
BbICOKMIL; TaKkXke MpaKTVKa CBUOETENbCTBYET, YTO KapTenm
33aBbILLAIOT LieHbl B OCHOBHOM B TEX CTPaHax, KOTOpble He BefyT
C HAMM aKTMBHOM 6OPbObI. TakM 06Pa3oM, OfiHa CTpaHa He
MOXET 3aB1CETb OT aHTUKAPTESIbHOW NP3aBONPUMEHUTENBHOM
NPaKTUKM  APYron  CTpaHbl. YTO  Kacaetca  nmporpamm
OCBOOOXAEHWA OT OTBETCTBEHHOCTM, AOCTYN K MHGOPMaLK,
NOCTynaloLer OT 3aABWTENEr MO TakvM  MPOrpaMmam,
00blYHO OrpaHnyeH. To eCTb CTPaHa He MOXET OMMPaThCA Ha

% IOHKTAL, cm. Bbile nprmedaHne 54 Ha cTp. 16.

%8 Tam xe, cTp. 15.

APYTylo B YacTu nomydyeHua MHGopmMaLmm, Heobxoamnmon
ANA nocnenylowero BefeHna paccnefoBaHuin BHYTPU
rocynapctea. Kopotko rosops, 60pbby ¢ KapTenamwu
HefoMnyCTUMO NpenopyyYaTb Apyrum®.

n, HakoHeL, JencTeeHHoe n sddeKkTnBHOe
NPABONPUMEHEHME  CO  CTOPOHbI  AHTUMOHOMOSbHBIX
OpraHoB ABNAETCA  HEOOXOAMMbIM  NPeaBapUTENbHBIM

ycnosmem 3GGEKTMBHOCTU MPOrpamMmbl - OCBODOXAEHNIS
OT OTBETCTBEHHOCTW. VIHBIMM C/IOBamK, KOMMaHUW  He
CTaHYyT ~ WMCMOMb30BaTb  MPOrPamMMmy  OCBODOXAEHWA
OT OTBETCTBEHHOCTW, €CM OHWM He OydyT OnacaTbcA
pazobnayeHna ¥ CypOBOrO HaKa3aHWA 33 HEe3aKOHHYI0
[eAtenbHOCTb. B gaHHom ¢Ba3n, nccnepgosanua OHKTAL
NOAYEPKMBAIOT, UTO  O/1F  U3B/IEYeHUA npeumyuecms
om  peanusayuu  npopammbl - 0CB0OOXOeHUA — om
omeemcmeeHHOCMU  COOMBemcMaYIWds — pUCOUKUUA
O0IMKHA AKMUBHO 60pOMbLCA € Kapmenamu. B omcymcmeue
makol 60opbbbl yCUsIUA, NOMPAYeHHble Ha peanu3ayuio
nNpoepammel  OCBOOOXOEHUA OmM  0MBEMCMBEHHOCMU,
Mo2ym  0Kasameca — HanpacHeimu*®.  CnepoBatensbHo,
HaUMOHambHble WM PervioHanbHble  aHTUMOHOMOSbHbIE
OpraHbl JOMKHbI UMETb YCTONUMBYIO MPAKTUKY BbIABNEHWA
KapTenei (paccnenoBaHvA NMo COBCTBEHHONW MHALMATLBE)
M HANOXeHMA CYLLECTBEHHbIX CaHKLUMM, @ TakKe aKTMBHO
obecneunBatb MNPUMEHEHNE CBOErO aHTUMOHOMOMBHOTO
3aKoHOMATeNbCTBaA.

b. KoHTposnb 3a SKOHOMNYECKOI KOHLeHTpauumen
Aana EBpasnickoro cotsa

KoHTponb 3a 3KOHOMUYECKOM KOHLIEHTpaLel
npeacTaBnaeT cobOW OAMH M3 KPAEYTOfbHbIX KaMHel
CUCTEMbI KOHKYPEHTHOTO PerynvpoBaHns, HanpaBneHHbIN
Ha COXPaHeHVe KOHKYPEHTHOW CTPYKTYPbl PbIHKOB:
«IKOHOMMYECKAA KOHLEHTPaUMA BAMAET Ha COCTaB W
CTPYKTYPY PbIHK3, a TakKe Ha obnacti noaUTMKKM 3a
npeaenamu chepbl KOHKypeHumuu. Hanpumep, 6onblias
[0NANPAMbBIX UHOCTPAHHbBIX HBECTULNIA (M) nprHUMaeT
bopMy CMAHUIA 1 MOTOWEHNA 1 YacTo NoollpAeTcs
npaBuTeNbCTBaMK, B  YACTHOCTM, B  Pa3BMBAOLIMXCA
CTPaHax, CTPEMALLMXCA K SKOHOMUUYECKOMY POCTY.»*

BOMbLMHCTBY — pasBMBAKOWMXCA  CTPaH M CTpaH
C nepexogHoOm 3KOHOMMKOM «..CBOMCTBEHHO
roCcyfapCTBEHHOE BMELLATENbCTBO, OHW HAXOAATCA Ha
nepexoaHoM 3Tane nvbepanusaumn, nNpvBatU3aLUM Wt
JeleHTpanmn3aumm, CTankmBasch Npu 3TOM C BHeAPEeHMEM

IOHKTALL, Ponb anBokaTnpoBaHua B chepe KOHKYPEHLMM, KOHTPONA CAMAHNUIA U 3GGEKTVBHOrO MPaBoNpUMEHeHUA B NePUOL SKOHOMMYe-

ckux Heypaawu, TD/RBP/CONF.7/6 (2010 r.), focTynHo no ccbinke https://unctad.org/en/Docs/tdrbpconf7d6_en.pdf, ctpanuua 4.
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HOBbIX TEXHOMOMMIA B MPOW3BOACTBEHHbIM  NPOLECC.
CoOTBETCTBEHHO, 3Tan Mepexofa KaKAOW SKOHOMUKM
M CTeneHb peann3auuy NpYHUMNOB Nubepanmsaumm
ABAAIOTCA KMIOUEBbIMU  GAKTOPamMn Mpu BHEAPEHUM 1
NPUMEHEHNI KOHKYPEHTHOTO 3aKOHOAATeNbCTBA.»

TakMm  00pa3oM,  KOHTPOMb 33 SKOHOMMYECKOWN
KOHUEHTpaUMen  ABNAETCA  BaKHbIM  MHCTPYMEHTOM
ONA  AHTVMOHOMOSbHLIX OPraHoB, MO3BONALMM UM
npenoTBpallaTb HapylweHVs 1 obecnedmBaTb  3alUTy
KOHKYPeHUUM Ha pbiHKax. Bcneactsme rnobanusaumn
MEeXOyHapoaHoe COTPYAHMYECTBO MNPW  KOHTPOME  3a
CIVIAHVAMM Kak B PasBUTbIX, Tak M B Pa3BMBAIOLLMXCSH
CTpaHaXx, MPUBMeKaeT BHUMaHVE BO BCEM MUPE B TeUeHve
Heckonbkux net. OHKTA/] noaroTtosmna MHGOPMALIMOHHYIO
3anucky®’ ana obcyxkaeHva AaHHoW Tembl Ha CeabMoi
KoHdepeHUun OOH o nepecmoTpe Komnnekca npuHLUMnoB
1 NPaBUA O KOHKypeHUMW B 2015 roay.s

BONBLIMHCTBO KOHKYPEHTHBIX 3aKOHOAATENbCTB BO BCEM
MUPE NpefycMaTpUBAIOT TMONOXEHUA O KOHTPOJe 3a
9KOHOMUYECKOW KOHLeHTpalme. OfHaKo copepxaHne u
NpVYMEHEHWEe JaHHbBIX NONOXEHWIA BAPbUPYIOTCA B Pa3HbIX
IOPUCAVKLMAX, B TOM UWCNe Pa3nnualoTca cneaytouime
bakTopbI®:

e [lpaBoBble MONOXKEHMS 1 MNOAUTUKA MPaBONpK-
MeHEHNA B OTHOLWEHMN Pa3HbIX TUMOB CAENOK;

e YuuTbiBaeMble CTPYKTYpHble 1 MoBefeHYecKre
baKTOPbI, @ TaKKe X OTHOCUTENIbHAA BaXKHOCTb,
BK/OYAA AOMO PbiHKA W/WMNW NMOPOroBble 3Ha-
UeHWA No 0bOPOTY KOMMaHWIA, KOTOpble MOryT
CTaTb OCHOBaHVeM ANA Hayana MpoBepKM CO
CTOPOHbI aHTMMOHOMOSbBHbBIX OPraHOB, a TaKXe
KPUTEPUM  aHTUKOHKYPEHTHOTO MOBEAEHMS, B
COOTBETCTBUM C KOTOPBIMY COrMalleHre MOXKeT
6bITb 3anpeLLeHo;

o OueHka nokazatene 3pGeKTMBHOCTU 1 MNOMO-
XKEHWA 06 OTKa3e OT KOHKYPeHL MY,

o  OXBaT U CTPYKTypa UCKIIOUEHNI;

60

e [lpouenypHble GOpPManbHOCTH, Hanpumep, Ao-
6pOBOJIbHbIE MK 0bA3aTENbHbIE YBEAOMIEHWA
O CAenkax, yaoBMeTBOPAIWMX TPeboBaHMAM
onpeneneHHoro 06opoTa W AONW PbIHKA, UK
e BO3MOXHOCTW MOC/eAyloWero BMeLlaTeb-
CTBA C LE/bI0 HEAOMYLEHNS CAEMKM, @ Takke
CPeAcTBa BOCCTAHOBIIEHWA KOHKYPEHUUM UK
CaHKLMN.

Hecmotpsa Ha BbILIEV3NOXKEHHOE, MHOMECTBO
KOHKYPEHTHBIX PEXMMOB MMeIoT OOfblle CXOACTB, uYem
Pa3NMUMA B TOM, YTO KacCaeTCA BOMPOCOB OTHOLWEHUA
K IKOHOMMYECKOW KOHLeHTpaumn. B nocnegHue rofgpl
HEKOTOPblE CTPaHbl BHEAPWAM CheumanbHble HOPMbI O
PEerynMpoBaHNM SKOHOMMYECKON KOHLEHTPALIMY; @ TaKXe,
B pycC/e TeHAeHLMM MO NPUHATUIO UK PeGOPMUPOBAHIO
KOHKYPEHTHOrO ~ 3aKOHOAATEeNbCTBA, MHOrMe  CTpaHbl
NPUHANKM 1AM pedopMMPOoBaNK CUCTEMY KOHTPONA 3a
cAenkamm.

B nwbom cryvae, KOHTPOJb 3KOHOMMYECKOM
KOHLEHTpaUmen  AeNCTBMTENbHO — ABASETCA  OAHMM
M3 KPAeYrofbHbIX KamHeW KOHKYPEHTHOW CUCTEMBI,
MOCKOJIbKY OH MMEET LIeNbl0 COXPaHEHME KOHKYPEHTHOMN
CTPYKTYPbl PbIHKOB, HECMOTPA Ha OCYyLlecTBAsemble
CMAHMA  UNK NOMIOLWEHNA. AHaNM3  SKOHOMUYECKOM
KOHUeHTpaumun TpebyeT Amanora CO CTOPOHaMM  Ha
NPOTAXKEHUM BCEM Mpouedypbl, MpW 3TOM  cnegyet
NoOWPATb  TPETbU  3aMHTEPECOBaHHble  CTOPOHLI
NpenocTaBnATb KOMMEHTapUM 1 MHPOPMaLIMIO, KOTopas
MOXET OKa3aTbCA MONE3HOW A1A OUEHKW, MPOBOAMMON
QHTVMMOHOMOMBbHBIM OpraHoM. Kpome TOro, BO3MOXHOCTb
pa3pellenVa  CAeNOK MNof  YCloBWeM  MO3BonAeT
AHTUMOHOMOMBbHOMY OpraHy COXpaHATb W pPa3BMBaTb
KOHKYPEHLIMIO Ha PaCCMaTPUBAEMbBIX PbIHKAX.

3d

[paBuna KOHTPOMA 3a SKOHOMUYECKOW KOHLIEHTpaLven
cnepyeT paspabatbiBaTb OCOOEHHO TUIATENIbHO, TaK Kak
OT 3TOro BOMPOCa 33aBUCUT YPOBEHb AOBEPUA K MOBOMY
AHTVIMOHOMOMNBHOMY OpraHy, UTo OCOBEHHO BaXHO ANA
MOSIOAbIX WY HeBONbLIKX BEAOMCTB.*

IOHKTAL, Mpobnembl, CBA3aHHbIe C Pa3pabOoTKOM 3aKOHOAATENBCTBA MO KOHTPOSMO 33 IKOHOMUUECKOW KOHLEHTPALMEN ANS MOSIOABIX 1 He-

60nbLKX aHTUMOHOMONBHBIX Opranos, TD/B/C.I/CLP/45 (2017 1), socTynHo no ccbinke http://unctad.org/meetings/en/SessionalDocuments/

ciclpd45_en.pdf, ctpaHuua 3.

o IOHKTAL, MexayHapogHoe COTpYAHUYECTBO MPK KOHTPOJIE 38 SKOHOMMUYECKOW KOHLIEHTPaLMen Kak MHCTPYMeHT 3GdEeKTMBHOIO NpumMeHe-
HUA aHTUMOHOMOMBHOTO 3akoHoaTenbCTea, TD/RBP/CONF.8/4, nocTynHo no cceinke https://unctad.org/meetings/en/SessionalDocuments/

tdrbpconf8d4_en.pdf.

62

63

lNoBecTKa [1HA 1 JOKYMEHTbI JOCTYMHbI MO CChinke: https://unctad.org/en/Pages/MeetingDetails.aspx?meetingid=609.
IOHKTALL, MoaenbHbiii 3aKoH 0 KOHKYpeHLmM - YacTb 2, KommeHTtapwun (2018 r): MepecmoTpeHHasa Bepcua, rasa VI, TD/B/C.I/CLP/L.10 (2018

r) 17, 00CTynHO no ccoinke https://unctad.org/meetings/en/SessionalDocuments/ciclpL10_en.pdf (nata nocneaHero obpalleHus: 1 mapTta

2019 ropal, cTp. 3.

o Tam xe, cTp. 3.
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Monogble BeJOMCTBa, TakMe Kak KOMUCCUA B €BPA3UICKOM
pervoHe, AnA  pa3paboTKy  3aKoHOAATeNbCTBa MO
KOHTPOJIIO 33 3KOHOMMWYECKOW KOHLIEHTPALMEN MOXET
NPUHATL BO BHUMaHWe Criefytolme 6a3oBble SneMeHTbl. Bo-
nepBblX, ONPeAeneHne SKOHOMUYECKOM KOHLEHTPaUWK C
MCMOMb30BaHMEM KPUTEPWEB W ONpefeNieHHbIX MOPOroB.,
3HAUMMbIX ANA BbIABNEHWA CAENOK LOMKHO YUUTbIBATH
obcToATenscTBa  EBpasunckoro  coto3a.  Bo-BTOpbIX,
onpeaeneHneToro, OyAeT M PeXKMM KOHTPOA 3a CieNKaMm
npeaBapuTeNlbHbIM - COMNMacoBaHWEM,  MOCNeayoLMM
yBeIOM/IEHNEM UM CUCTEMOW A0BPOBOIBHOMO KOHTPONS,
MCXOfA M3 KOHKPETHBIX PernoHanbHblX OOCTOATENbCTB
M CnocoboB BedeHVA KOMMEPUECKOW [eATeNbHOCTH
B €BPA3VNCKOM pernoHe. W, HakoHew, TpeTun acnekt
OTHOCKTCA K KPUTEPMAM, MPUMEHAEMBIM K YBEAOMIEHMIO
0 cfienke (NOPOroBbiM 3HAUEHNAM), KOTOPbIE AOMKHbI ObITb
YETKUMM, AOCTYMHBIMU Y OCHOBAHHBIMM Ha OObEKTBHO
M3MEPUMbIX KONTMUYECTBEHHBIX KOUTEPUAX.®

B cBoux nmocnegHux nccneposaHusax KOHKTA onuvcana
APVHLMNbI, CBA3AHHbIE CO CKOPOCTbBIO, MPO3PaYHOCTbIO
M YBaKEHWEM MpaBa Ha 3alWTy, KOTOPbIM HeobxoanumMo
cnenoBathb Npu pa3padoTke Npoueaypbl. B faHHOM CBA3M,
npy pa3pabotke 3GGEKTUBHOrO pexnmMa KOHTPOAA 3a
SKOHOMMYECKOW KOHLIEHTPaUMeNn HEOOXOANMO YUUTbIBATL
acneKTbl, CBA3aHHble CO CpOKamu Mnogaun 1 Gopmon
YyBEOMMEHWA, CPOKaMW aHanm3a CAenkW, AOCTYMOM K
LOKYMEHTaM ¥ MPO3PayYHOCTbIO, HE3aBMCKMMO OT TOrO, Ha
KaKkOM YPOBHE MPUMEHAETCA AaHHBIA PEXIM KOHTPONA -
Ha HaLMOHaNbHOM UK XKe Ha PervoHanbHOM.®

/1, HakoHe, FOHKTALl noguepKrBaeT, UTo MOAENN KOHTPONA
33 SKOHOMMYECKOW KOHLEHTpaUven, MpuUMeHsemble B
Pa3BUTLIX CTpaHax, ABMAIOTCA BaHbIM  OPUEHTUPOM,
HO HM OfHa W3 HUX He OyAeT MOMHOCTBIO MOAXOAUTbL
MOMOAbIM ¥ HebOMbLUMM BEOMCTBAM B Pa3BMBAIOLLMXCA
CTpaHax. B pencTBuTenbHOCTK, pa3paboTaHHble momenn
00M13aaloT  HEeKOTOPbIMM  MPEeUMyLIeCTBaMK, HO  ByayT
Nofe3Hbl CKOpee Kak CMpPaBOYHBIN WCTOUHUK, Hexenn
Kak ocHoBa [n1A GOPMMPOBAHVA COOCTBEHHOMO MpaBga.
Mpn pa3paboTke CUCTEMbI KOHTPONA 33 SKOHOMMUYECKON
KOHLIeHTpaUMeln MonoabiM 1 HebOoMblUMM  BEAOMCTBAM
peKOMeHayeTCA  yuuTbiBaTb  Hambonee  OMTMManbHblE
CNocobbl  3alWTbl  MHTEPECOB  OOLWECTBa,  PbIHOYHbIX
CTPYKTYp ¥ noTpebutenei. Pa3paboTka TakUX PEeXVMOB
00YyCNaBMBaeTCA  SKOHOMUYECKUMY, — MOAUTUYECKMMM,

% Tam xe, cTp. 4-7.
& Tam xe, cTp. 7-9.

5 Tam xe, cTp. 13.

% EBpa3wiickasn 3KOHOMMYECKaA KOMUCCHA, CM. CHOCKY 23 Bbille, B 77.

©  EBpaswiiCkan SKOHOMMYECKanA KOMUCCUA, CM. CHOCKY 4 Bbilue, Ha C. 10.

COUMANBHBIMU 1 MIHCTUTYLIMOHANBHBIMM XapaKTEPUCTUKAMM
KaKOoOW  lopucankumm. Bmecte € Tem, CTpemACb K
JAOCTVKEHNIO SOGEKTUBHOCTM CUCTEMBI B LIENOM, CeayeT
YUMTbIBaTb  MPWHUMNLI  NPAaBOBOW  3aLUMLLEHHOCTU U
VCMONHEHWS HaJeXxallnx NPaBoBbIX MpoLeayp.s’

D. AHAJIN3 CMEUUAJIDHOIO
PEFYJIMPOBAHUA E3K

a. Kpmepvm OTHeCeHUA pblHKa K
TpaHCrpaHU4YHOMy

BsedeHue

KaK yKa3blBanocCh paHee, NyHKT 2 CTaTbW 74 yCTaHaBNMBaeT
ABa pasHblXx MpaBuna: BTOPOE MPaBWAO [NACWT, UTO
«. [lonoxeHus Hacmosawez0 pasdena pacnpocmpanHamca
Ha OMHOWEHUS, C8A3aHHble C [...] U HA OMHOWeHUA C
yyacmuem  xosalcmaylowux — cybvekmos  (Cybvekmos
pbIHKG) 20Cy0apcme-4/1eHo08, Komopeie oKasbiearom
wiu Mo2ym o0Kazame He2amueHoe 6J/luAHUe Hda
KOHKYPeHUYul0 HA MPAHC2PAHUYHbLIX PbIHKAX Ha
meppumopusx 08yx u 6os1ee 20cydapcme-4s1eHo8...»*
[noauepkmBaeTcs]

PeweHne N°29 Bbiclwero EBpasmickoro aKOoHOMUYEeCKOro
coBeTa «O0 yTBEPKAEHUM KPDUTEPUEB OTHECEHNWA PhIHKA K
TpaHcrpaHuuHoMy» (2012 rof) onpeaenseT KoMneTeHUmIo
EBPa3ninCKom SKOHOMUYECKOM KOMUCCUM MO NPeCceYeHumto
HapyLWeHWn  obLMX  NPaBUA  KOHKYPeHUWYW, — ecnu
HapylweHVe OTPULIATENBbHO BAMAET Ha KOHKYPEHLMIO Ha
COOTBETCTBYIOLLEM PbIHKE ABYX WAM Bonee rocynapcrs-
yneHos B EASC. B pgaHHOM oTHOWweHWUM ESK obnapaet
UCKITIOUNTENBHOW  KOMMETEHUMEN MO  PACCMOTPEHMUIO
KOHKYPEHTHbIX [1eN Ha TpaHCrpaHWuHbIX pbiHKax, a HKB
rocyaapcte-uneHos  EASC  obnapaloT  npeporatvsoi
No paccnefoBaHwio aen B 06MacTU  KOHKYPeHUMH,
3aTparvBatoLLMX TONLKO MX BHYTPEHHME PbIHKU.

OTHeceHVe KOMNeTeHUMM K ABYM BEAOMCTBaM B pernoHe
BMepBble onpefenseTca nyHktamu 8 1 9 [NpunoxerHua
19%. MyHKT 9 onpeaenseT oTHeCeHWe K KomneTeHumnm ESK,
eCc/IN HapyleHne YMeeT BAUAHME Ha TPaHCrPaHUYHOM
ypoBHe B EBpa3MiCKOM pernoHe, 3a WCKOYeHneM
GUHAHCOBbBIX PbIHKOB, B OTHOLWEHUM KOTOPbIX AOMKHO
NPUMEHATLCA HalMOHabHoe 3akoHOAaTeNbCTBO
roCyAapCTB-UNeHoB.
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Bblcwmi EBpa3nmcKiim SKOHOMUYECKII COBET B HEKOTOPbIX
Cy4aax MOXET MPUHUMATb PELIeHVA MO KOHKPETHbIM
HanpasfeHVAM BMeCTO EBPa3nMCKON SKOHOMMYECKON
KOMUWCCUM B COOTBETCTBMM C M. 2 CTaTbk 12 [loroBopa o
EASC. PeweHrne 29, cBA3aHHOE C <Kpntepusammn oTHeCeHNs
PbIHKA K TPaHCrPaHNYHOMY» ABMAETCA MPUMEPOM AaHHOTO
YyTBEPXKIOEHNA.

B EC, HanpotvB, umeHHO EBponenckaa Komumccna
BbIMYCTUMA pPa3bACHEHWE O KOHUENUMM BAVAHWUA Ha
TOProBIio, MpuBefeHHon B ctatbaAx 101 1 102 AOEC.®

IOHKTAZI npoBoaun  MUCCNeaoBaHWA, MOCBALLEHHblE
BOMpoCYy pasfeneHuna KOMMeTeHLMI mexay
PErMoHaNbHbIMA - 1 HaUMOHAMbHBIMK  KOHKYPEHTHbIMU
BeJOMCTBaMK. DBbino onpefeneHo fABa BWAa CTPYKTYP
(LeHTpanv3oBaHHble " JeLleHTPanmn30BaHHbIe),
NMEIOLMX CBOW MOMOXKKWTENbHbIE WU OTpULATENbHbIE
CTOPOHbI C TOYUKM 3peHrs SOPEKTUBHOCTU MPUMEHEHMS
pernmoHanbHOro aHTMMOHOMOMBHOro Npaga’’. Hanpumep,
YyTBEPKAAETCA, 4UTO  [elEeHTPaNM30BaHHbIE  CUMCTEMb
MOTyT nydywe pewats npobnemy WUHGOPMALMOHHON
ACUMMETPUM  MEXAY  AHTVIMOHOMOSbHBIMA  OpraHamu
N NPeanpPUATUAMKM, MOCKONbKY KOMMaHWAM 6bino  Gbl
nerye MNpPeaocTaBnATb  MHOOPMALIMIO  HALMOHANbHbBIM
opraHam, Hexenn HagHaUMOoHanbHbIM™2, B cBOK ovepefp,
npv  LUEHTPANM30BAaHHOM MPUMEHEHUN PernmoHanbHbIX
HOpM, Kak B ciyuae ¢ EASC, BO3MOXHO COKpalleHmne
WM UCKIOYEHWe  BHEWHMX  GakTopoB. B Takon
cncteme fencteyeT addekT macwTaba M SKOHOMMA Ha
OMepaLUMOHHbBIX U3LepKKax 3a cyeT efnMHOoObpasHOro
npVIMeHeHMs 06X npasun KOHKYpeHLMW
HaAHAUMOHAMbHBIMLA  OpraHamu,  AeMCTByOWUMN MO
MPWHLMMY OAHOrO OKHa MPW MPUHATUM peleHnid Mo
AHTUKOHKYPEHTHbBIM 1eNaM.

PernmoHanbHoe KOHKypeHTHoe BegomctBo B EASC
LeiCTByeT B pPamKkax LEHTPaM30BaHHOMO MexaHW3ma
NPaBoONPUMEHEHNA  (MCKIOYMTENbHAA KOMMNEeTeHUMA B
OTHOWEHUMAHTUKOHKYPEHTHBIXMPAKTUKHA PErMOHabHbIX
PbIHKaX), Kak YKa3aHO B pPacCMaTpMBaeMOM pelleHnM
Boicwero EBpa3smnckoro coeeta. Ho ecnu ctaBuThb Uenb
YCOBEPLIEHCTBOBAHNA HOPM, MOXET MPUrOAMTbCA OMbIT
APYrVIX PermoHanbHbIX 3KOHOMUYECKMX OpraHm3auuni,
HanpumMep, KOHKYpPeHTHaA cnctema EBponenckoro cotosa.

Take cnegyeT OTMETUTb OMbIT 3anafHOadPUKAHCKOro
SKOHOMMYECKOTO U BaloTHOro  coto3a  (3A3BC) B
Adpuike. OtueT IOHKTALL no pe3ynbTatam NpoBeAeHHOro
3kcnepTHoro o63opa B 3A3BC, a Takke B beHuHe u
CeHerane” B 2007 ropy, cpean MPWYMH, MO KOTOPbIM
pervioHanbHoe BeJOMCTBO He BO30Y»K/Aano peanbHbix Jes
Ha pervioHanbHOM YPOBHE, YMOMMHAET UCKIOUNUTENBHYIO
KomneTeHuumo.

MHbIMM CioBamK, HEOBXOAMMO NMPOABAATL OCTOPOXKHOCTL
BBOMPOCE TOro, Kak NPefoCTaBUTb PErMOHaNbEHOMY OpraHy
UCKMIOUNTENBHYIO  KOMMETEHUMIO Y LEHTPanv30BaHHO
NPUMEHATL PErvoHanbHble Npasuna KOHKypeHumm. Huxe
npefcTaBneHa oleHKka HEKOTOPbIX OCHOBHbIX MONOXEHUI
PeLeHWA O TpaHCrPaHWUUHbBIX PbIHKAX.

KoHKkpemHble
peweHus

NOJIOXKeHUA paccmampusaemoeco

2. Byesiax npumeHeHUA 0bUUX Npasusl KOHKYpeHYUU,
YCMAHoBeHHbIX 8 cmamee 76 [Joeosopa,
PbIHOK OMHOCUMCA K MPAHCDAHUYHOMY, ecau
2eoepaguyeckue  2paHuUbl  MOBAPHO20  PLIHKA
oxeamelgalom  meppumopuu  08yx U bosnee
20Ccy0apcmea-uneHos.”

Komucena EC, PazeacHeHue Komuccuu - PekomeHOayuu no noHAMuUIo 8030eliCmaus Ha mopossio, paccmampugaemomy 8 cmamesx 81 u 82
Jloeogopa (Tekcm npumerum 8 E3C), OgpuyuansHbil bionnemers C 101, 27/04/2004 P. 0081 - 0096, RocTynHO no ccbinke https://eur-lex.europa.
eu/legal-content/EN/TXT/HTML/?uri=CELEX:52004XC0427(06)&from=EN (nocnegHee noceuexue 12 mapta 2019 ).

B LIeHTpanmn30BaHHbIX CTRYKTYPaX LIeHTPasbHbI aHTVMOHOMOSbHBIV OpraH 00nafaeT UCKMIOUNTENIbHON KOMMETEHLMEN NPaBONpPUMEHEHUA.
B AeueHTpanv3oBaHHbIX CTPYKTYpax aHTMMOHOMOMbHbIE OpraHbl AeNernpytoT YacTb CBOMX MOMHOMOYMIA MO NMPaBOMPUMEHEHWIO HALMO-
HaNbHbIM/FOCYJaPCTBEHHBIM aHTVMOHONONBHBEIM OpraHam. Cm. CekpeTapuaT KOHKTAL, cm. cHocky 48 Bbilue, Ha C. 3.

ITO Ha3blBAETCA OTHOWEHNAMMN npuHUmMnana v areHTa. B KoHTEKCTE KOHKypeHUM K HaloHasibHble U HaAHalUMOHanbHble aHTMMOHOMObHbIE
OpraHbl CYUTAKOTCA NPpUHLMNanam, a NpeanpuATUA - areHTaMmu. AreHTbl MOTyT CKpPbIBaTb MW NPEAOCTaBNATb NNOXKHYIO I/IH(l)OpMaLM}O opra-
HaM B LIeNIAX 3alnTbl CBOUX NHTEPECOB. Tam xe.

CekpeTapwat tOHKTALL, cHocka 17 Bbilwe. [JleMcTBUTENbHO, B AOKIAAE FOBOPUTCA CleaytoLee: «..CMCTeMa NOABePrnack Peskon KpUTrKke co
CTOPOHbI HEKOTOPbIX CYyObEKTOB B OTHOLIEHWI B3aMMOCBA3N MEXY ABYMA 3aKOHOAATENbHbBIMI YPOBHAMY, OCOOEHHO B CTPaHaX, rae 3ako-
HOAATENBCTBO 1 MOJIUTMKA B 06NACTU KOHKYPEHLMM YKe CYLIeCcTBOBaN. ITU 3aMeyaHnA MOryT TakKe OOBbACHUTL HexenaHue NpumeHaTb
MEeCTHOe 3akoHomaTenbCTeo. B CeHerane, B YaCTHOCTW, MPUHLMM SKCKIIO3MBHOCTY BOCMPUHUMAETCA Kak MPEnATCTBYE Af1A paboThl B 3TON
06nacT MUHUCTEPCTBa TOProBAM 1 KOMUCCUM NO KOHKYPEHLIMW, U NPeACTaBnaeT coboll ncvxonornyeckuii bapeep...» HefasHui aHanus
KOHKypeHUMKM B cTpaHax AGpuKm K tory oT Caxapbl noaTBepxaaeT 1ot BbiBog (E. M. Dokc 1 M. bakxoym, Kak obecneunts addekTMBHOCTb
PbIHKOB AnA AGPUKIL): PBIHKM, pa3BKTME 1 KOHKYPEHTHOEe NPaBo B CTpaHax AGpuKM K tory oT Caxapbl (2019T).

Dokc 1 Bakxoym, CM. CCbiKy 73.

Bbicwwin EBpa3znitckinin skoHommnyeckui coseT, PELUEHWE Ne 29 OB YTBEPKAEHW KPUTEPUEB OTHECEHWA PbIHKA K TPAHCTPAHNYHOMY,
19 nekabps 2012 ropa.
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MMoHATME  «TPAHCTPaHMYHOTO  PbiHKa»  onpefensetcs
KpUTepuAMM reorpaduyecknx rpaHuL, COOTBETCTBYIOLLErO
PbIHKa 1 «BO3[eMCTBIA Ha TOPrOBIO MEXY roCyapCTBaMM-
yneHamm» EBPOMencKoro KOHKYPEHTHOIO 3aKOHOAATENbCTBA.
B pasbacHeHuax Eeponeiickort Kommccum OTHOCUTENBHO
NPUMEHEHNA eBPOMENCKIX MPaBW KOHKYPEHLMN KpUTEPUIA
«BO3[ENCTBMA Ha TOProBAlD  MeXy rocyaapCTBamMu-
unleHaMV» BKIOYAET B CebA TPW 3nemeHTa: (a) «TOProssio
MeXay rocyaapCcTBamm-uneHammy, (D) TONKOBaHMe 3HaYeHNs
dpazbl «MOXeT NMOBAUATLY, 1 (C) KOHLIENUMA «BO3MOXHOCTY
OLIEHKM BANAHNA».”

YTO KacaeTca NepBOrO 3MemMeHTa, B COOTBETCTBUM C
YNoMAHYTbIM — PaszbAcHeHrem  EBponenckon  Kommccum
TpebOBaHWE O «BO3[EVCTBMM HAa TOPrOBMIO  MeXAy
rocynapCTBaMmU-YneHaMm»...noopasymeaaem obsa3amesibHoe
8/uAHUe Ha MPAHCDAHUYHYIO  SKOHOMUYECKYIO
deamesibHoCMe, 8 KOmopol  y4acmayiom, no  meHeuel
mepe, 08a 20cyoapcmaa-yseHa”. B gaHHom ceA3w cnepdyet
YMNOMAHYTb, YTO EBpa3snicKan sKOHOMMYECKana KOMMUCCHA
(E3K) Takke paccmaTpuvBaeT fena, ecsim OHW KacaloTcA
PbIHKOB Pa3HbiX rocyaapcTB Ha Tepputopun EASC. Taknm
00pasom, faHHaa KOHLENUMA Moxoxa Ha onpeaeneHue
TPaHCrpaHUYHOrO pbiHKa E3K.

Kpome Toro, B COOTBETCTBMM C KOHKYPEHTHbBIMW HOPMaMK
EC TpeTui Kputepuin OTHOCKUTCA K BAMAHMIO Ha TOProBto
Ha eanmHom pbiHke EC. B 31OM chyyae Kputepun
BO3AENCTBMA HAa TOProB/MO ABMAETCA  ABTOHOMHbIM
IOPVCANKLUMOHHBIM KpUTEprEeM, KOTOPbIN HeobXognMmo
OUEHVBaTb OTAENbHO B Kaxaom cryyae’s. Bo3spallasnch
K E3K, w13 Kputepua «reorpaduueckme rpaHuubl
TOBAPHOIO PbIHKA BK/IKOYAIOT B CEOA TEPPUTOPUN ABYX
nnu bonee rocyfapcTB-YneHOB» MNPeACTaBAAETCA, UToO
ESK pomxHa NpoACHWUTb BONPOC I0OPUCANKLMN C YUETOM
LieHTpanm3oBaHHOM cuctembl lorosopa.

HopMy, yKazaHHyto Bbille, ClefyeT uMTaTb B CBA3Ke C M.
2 CTaTby 74, KOTOpaa OnpefenseT OxBaT AENCTBUA HOPM
HoroBopa o EASC. U pencTeutensHo, n. 2 cTathn 74
npefycMaTpMBaeT, YTO MONOXKEHWA PacnpOCTPaHAIOTCA
Ha OTHOLWEHWA, CBA3aHHbIE C peanu3aumern KOHKYPeHTHON

(QHTVMOHOMOMBHOM)  MOAUTUKX  Ha  TepPPUTOPUAX
rocynapCTB-4fieHOB, M Ha OTHOWEHWA C Yy4yacTWeMm
XO3ANCTBYIOUMX  CyObeKToB  (CyObekToB  pPbIHKa)

rocyfgapcCTtB-4neHoB, KOTOPble OKasblBatdT WM MOTYT

76 Kommcena EC, cm. cHocky 71 Bbilwe, B NyHKTe 18.

.. 3. [Ipeceverue HapyweHul xo3aUcmesyrowumu
cybrekmamu <*> 3anpemos, YCmaHo8eHHbIX
8 nyHkme 2 cmameu /6 [Joeogopa,
ocywecmesigemca Espasudickot skoHomuyeckou
komuccued, — ecau  (.)  xo3adcmeaytouul
cybvekm, 0elicmeua Komopoz2o Hapywawom
ycmadossieHHell 3anpem, U xo3adcmeylowud
Cy6BeKM - KOHKYpeHM (KOHKYpeHMbl), KoOmopomy
(komopbiM)  NpuUYUHEeH unu - Moxem  6bimb
npuYyuHeH ywepb aub0 HAHeceH UJU MOXem
6eimb HaHeceH eped 0es080U penymayuu 8
pe3ynemame cogepweHus makux odelicmeaud,
3ape2ucmpupoB8aHbl Ha MePPUMOPUAX PA3HbIX
20Cy0apcme-4eHos...»”

OKa3aTb HEraTMBHOE BAMAHME HA KOHKYPEHUMIO Ha
TPAHCIPaHWUYHBIX PbIHKAX Ha TEPPUTOPUAX ABYX 1 Gonee
rOCy[apCTB-UIEeHOB. ... KaK 3TO CKas3aHo W B M./ CTaTb
76. B pononHerne n. 9 MNpunoxeHna 19 roBoput, 4to
«[peceyeHue HapyuieHul xo3aticmayuumu Cybsekmamu
(cybvekmamu  puiHKa) ~— 20cy0apcme-4yseHoe, d
makxe GU3UYECKUMU JTUUAMU U HEKOMMepYeCcKUMu
0p2aHU3aUUAMU 20€YyOapCcmMe-41eH08, He A8/AI0UUMUCA
xosatcmeylowumu  cybvekmamu  (Cybvekmamu  puiHKa),
00WUX NPasUJT KOHKYPeHYUU, yCmMAaHo8/1eHHbix cmameell
76 [locosopa, ocyujecmesngemca Komuccued, eciiu makue
HapyuweHUA 0Ka3bl8arm uiu Mo2ym 0Kasame He2amugHoe
87UAHUE HA KOHKYpeHyuilo Ha mpaHc2paHU4HbIX
PbIHKax».

bonee Toro, n. 14 MpunoxeHna 19 rosoput « PeweHus
Komuccuu o HanoxeHuu wmpaga, peweHus Komuccuu,
00A3bI8aOLUe Hapywumesna cosepuame onpeoeseHHble
Oelicmaus, A8/1AI0MCA UCNOJHUMENbHbIMU OOKyMeHMamu
U NOOeXam UCNOHEHUIO OP2AHAMU NPUHYOUMEIbHO20
UCNOJIHEeHUS Cy0ebHbIX akmos, akmos Opyeux opeaHos8 U
00/IKHOCMHBIX /TULY 20CYOApCMBa-4s1eHa, Ha meppumopuu
KOmopozo 3ape2ucmpuposaHsl cogepwuguiue
npasoHapyweHue xosatcmayiowuli cybsekm (Cybvekm
DbIHKA), HEKOMMEDPYECKAsA OpeaHu3ayus, He A8NAWAACA
xo3aucmeaylowum cy6vekmom (Cy6vekmom puIHKA), uiu
HA meppumopuu Komopo2o NOCMOAHHO UU 8DEMEHHO
npoxusaem cogepuiusLIee NPABOHAPYWeHUE Pu3uYecKoe
Uyo...»

He Tpe6yeTcs1, YTOObI COrnalleHne nnm MNPaKTVKa BANAK Ha TOProB/Mo Mexxay OAHVM LeNbiM roCyfapCTBOM-UYNEHOM N APYTM LeNibiIM rocCy-

apcTBom-uneHoMm. Tekywme ctaton 101 1 102 MOTyT Takke MPUMEHATLCA B CATyYanx, KOrAa y4acTByeT Kakaa-n1mbo yacTb rocyfapcTBa-uieHa,
npu YCNOBUM CYLLECTBEHHOIO BO3AENCTBMA Ha Toprosnio (13) Cw. B: Tam xe, B nyHKTe 21.

Tam e, B nyHKTE 12.
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Bbicwni EBpasniickunin SkoHommueckmnii CoBeT, NpumMeYaHie 77 Bbilue.
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[Mlocne COBMECTHOrO NPOUTEHMA BCEX ITUX HOPM,
Bkmoyada [lpunoxeHne 19, MOXKHO 3aKOYUTb, UYTO
E3K He nmeeT nonHOMOUMIM NpecnefoBaTe KOMMAHMK,
KOTOpble He 3aperncTpupoBaHbl Ha TeppuTopuAax
rocypapcts-uneHos Coto3a.

5. [lpeceyeHue HapyweHul  x037UCMByIOWUMU
cybvekmamu  3anpemos,  YCMAaHOB/IEHHbIX
8 nyHkme 1 cmameu 76  [oeosopa,
ocywecmesisemcs Egpasutickol skoHomuYeckou
Komuccued, ecsu 8 COBOKYNHOCMU

B8bINOJTHAOMCA Cnebyfouwe yciosus:

(@)
unu

Co80KynHas  0ond  obvema  peanusayuu
UIU  3aKYNKU — HECKOJIbKUX  X03AUCMBYIoWUx
Cy6veKkmo8, KaxXobil U3 KOMOpbIX 3aHUMaem
OOMUHUpYIOWee  NosoXeHUe HA  MOoBapHOM
pbiHKE,  COOMBEMCM8YyloWeM  KpUmepusm,
YCMAHOBNEHHbIM — NYHKMOM 2 HACMOSWUX
Kpumepues, u yeu delicmsus npugodsm K
HApYyWeHUIo  YCMaHoB/ieHHoeo — 3anpemd,
om obvema mosapa, 0bpawawezoca Ha
MeppuUMOpUU Kaxo02o U3 20CY0apcmas-4eHos,
3amMpoHymbIxX HapyuieHuem, cocmasnsem 0
He 6osiee YeM mpex X03AUCMBYyUUX Cy6beKkmos
- He MeHee 50 npoueHmos, 1ubo He bosee Yem
0118 Yemelpex x03AUCMeyiowux Cybbekmos - He
meHee 70 npoueHmos (HacmosAwee [looxeHue
He npumeHAemcs, ec/iu 00/18 xoms 6l 00HO20 U3
YKA3aHHbIX X03AUCMBYIoUUX Cybsekmos MeHee
yem 15 npoyeHmos Ha meppumopuU Kaxdozo U3
20Ccy0apcmes-usieHos);

()

KpuTepuu, W3NOXKEHHble B MyHKTe 5, NPeACTaBAsoTCcs
[OCTaTOYHO NOAPOOHBIMY ans onpepaeneHus
PErvoHanbHOrO PbiHKa, 3aTPOHYTOTO aHTUKOHKYPEHTHOWM
NpaKTUKo. TeMHe MeHee, B COOTBETCTBUN C MPeLEeAEHTHbIM
npasom EC® npu oleHke COOTBETCTBYIOLLENO PbiHKa

80

Ha pernoHanbHOM YpoBHE OyAeT YMECTHbIM BKIIIOUMTbL
B OLEHKY COOTBETCTBYIOLLErO PbIHKA LOMOAHUTENbHDIN
KPUTEPUI, OTHOCALUMMCA K «MPOAYKTOBbIM FPaHMLIaM
PbIHKa», MPU 3TOM 06beM NPOAAK AOSMKEH ONpenenaTbCa
TONbKO ~ MOCAe  YCTaHOBAIEHWA  COOTBETCTBYIOLIMX
NPOAYKTOBbLIX FPaHWL PbiHKA M TOMBbKO ANA TOBapa, Ha
KOTOPbIV MOBINANA aHTUKOHKYPEHTHAA NMPaKTuKa.

Hanpumep, B pelueHnn EBponenckon Kommccmm npoTms
KapTena Ha pblHKE <«MajblX FePMETUUHbBIX  MOPLUHEBbIX

KOMMPEeCCopoB», MPOAYKTOBble  MPaHULbl  PbiHKA  Oblnn
onpefeneHbl  cneuManbHo  AnA  pacyeta  wTpados,
HanaraemblX Ha  HapywwuTenel,  UCKMIOUMTENbHO — Ha

OCHOBaHWN MPOAAX Ha PbIHKE KOHKPETHOrO TOBapa, a He
obllero pbiHka Komnpeccopos?'. HepnaBHO B pelleHWn
MO 3KOHOMMYECKOW KOHLeHTpaumu oT anpensa 2019
Kommcens onobpuna cimsHue Npov3BoavTeNein Ha PbiHke
XONOAWIBbHBIX KOMMPECCOPOB Ha OCHOBaHWK CrelnduKm
NPOMYKTOBOrO PblHKa W MpuMeHeHna Toapa®? OpHako B
JaHHOM Cnyyae orpefeneHne COOTBETCTBYIOLIETO PbIHKa,
npencTaBneHHoe Kommccvel, AOMKHO 6bino obecneynTs
6onee WMPOKYI0 00ONMacTb MPWMEHEHWS TOBapa, Ha uTo
yKazan Kommccap no KoHkypeHumn EC: «Y 6ombuuuHcmsa
Jto0eli doma umeemcs, No MeHbLUEet Mepe, 00UH X0/100U/TbHbIU
KOMNpeccop - 8 Xono0usTeHUKe Uunu 8 Mopo3usike. OHU makxe
UCNOIL3YIOMCA 8 PECMOPAHAx Unu MazasuHax, 8 annapamax
0N OXNaX0eHUA HanuUmKo8 Usu OXaxoaemblX NPUIagkax
0719 MOPOXEHO20. YCr108US, HA KOMOpbIX Mbl  0006pusIU
npuobpemerue komnaHueli  Nidec komnaHuu Embraco,
06eCNequBaom  CoxpaHeHue 3@@ekmusHoOU  KOHKYpeHyuU
8 OdHHOU OMPAcsau, NO3MOMY OMPAcsesbiM 3aKAa3HUKaM
U KOHEYHbIM nompebumenam He bydem npuyuHeH KakoU-
U60 yulepb acredcmaue 6os1ee 8biCOKUX UEH U/TU MEHbLIE20
8b160pa. Mbl makxxe xomesnu obecneyums XU3HeECNOCOOHOCMb
3080008, komopeie nepelidym k Nidec»®

b. TMopsagok 3awuTbl KOHGUAEHLMANbHOWN
nHdopmaummnss

3awmTa  KoHGMAEHUMANbHOW  MHGOpMauMmM  urpaet
BaXKHOE 3HaueHWe AnNA npuMmeHeHna EBpasninckmx
PernoHanbHbIX MPaBW KOHKYpPeHL M. [pn 3ToM, AOCTYN K
JAOKYMEHTam NO aHTUMOHOMObHBIM AeNaM, Kak NPaBwuso,

Esponeiickan Komnccua, PeleHne Kommccmmn oTHOCUTENBbHO NpoLieflypbl B COOTBETCTBUM CO cTaTbelt 101 lorosopa 0 GyHKLMOHNPOBAHMN

EBponeiickoro Coto3a n ctatbk 53 Cornawenuna o cosganum £33 (COMP/39600 - XonoannbHble komnpeccopsl), 12 niona 2011 r., LOCTYNHO
no ccoinke http://ec.europa.eu/competition/antitrust/cases/dec_docs/39600/39600_2147_3.pdf (nocneaHee noceuleHme 3 nioHs 2019 r)
MPECC-PENI3bI - Mpecc-penus - Cinanms: Kommccna ogobpsaeT npriobpeTerine KomnaHuen Nidec komnaHum Embraco, Ha onpeneneHHbix
yCnoBUAX, AOCTYMHO MO ccbinke http://europa.eu/rapid/press-release_IP-19-2136_en.htm (nocneaHee nocellenue 3 mioHa 2019 ).

81 EBponeiicKas KOMICCHSA, CHOCKa 83 Bbille, Ha CTp. 4.

8 EBponeinckas KOMUCCKS, NpUMeYaHie 83 Bbille.

8 Tam xe.
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ESK, CornaweHvie o nopaake 3almTbl KOHd)M,D,eHLlMaJ'IbHOVl l/lHd)OpMaLMl/l N OTBETCTBEHHOCTU 3a ee pa3rnalleHre npu ocyuecTsneHnm es-

Pa3nNCKOM SKOHOMUUECKOM KOMUCCUEN MOMHOMOUNI MO KOHTPOSO 3a COBMIOAEHVIEM eAMHbBIX MPABW KOHKYPEHLMN, HOABPL 2014 T.
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rapaHTUpPyeTCA Ha OCHOBAHUW MPUHLMNAG Hadnexallen
NpaBoOBOM MpoLeaypbl, Mo3BoMALIEro obecneunTb
NPaBoO Ha 3aWuTy AnA CTOPOH, a Takke yyacTue
3aMHTepeCcoBaHHbIX TpeTbux NnL (McTua)®. Kpome Toro,
ONs  obneryeHus B3aMMoAencTBMA B EBpasMinckom
pervoHe  yCTaHOBJIEHHble  Mpouefypbl  AOMKHbI
obecneymBaTb BO3MOXHOCTb 0OOMeHa WHpOopMaLmMen
MeXAYy HaLUWMOHaNbHBIMM aHTUMOHOMONbHbLIMM OpraHamm
rocypapcts-uneHos EASC (B cootsetctBun ¢ [Masont V
Mpunoxerua 19), a Takxke obMeHa MHGOPMaLMen Mexay
ESK v HaumoHanbHbIMM aHTUMOHOMOSbHBIMK OpPraHamMm

«OMHOWEHUAM, CBA3AHHBIM C 3awumol UHGopMayuu,
omHocAwelca 8 Coomeemcmauu ¢ 3aKoHO0amensCMaoMm
CmopoH K 2ocydapcmaeHHoU madHe (20Cy0apcmaeHHbIM
cekpemam)». B nobom cnydyae nNpeAcTaBRAeTCA, uToO
onpeneneHvie KOHGUAEHUMANbHOW MHGOPMaLIMK IaHO B
PA3MYHBIX HALMOHAMbHBIX HOPMATUBHO-MPABOBLIX AKTax
rocyAapcTB-uneHoB EBpasninckoro cotosa.

KaeTcs, Ha MeXAyHapOOHOM YpOBHe OTCYTCTByeT
obllee MOHMUMaHWe TOro, Kakylo MHGopMauUmio cumTaTb
KOHOMAEHUMANbHOM Npu obMmeHe MeXay Pa3inyHbIMK

(B cooTBeTCTBMN C Masor VI Mpunoxerua 19).8

Yro
nHdopmMaumm, B CTaTbe 2 paccmatpueaemoro [lopsagka

B
2

UHGopMayuu, 3auuwyaemsie HOpMamusHbIMU NPAgoseiMu
akmamu Cmopor»¥. B nyHKTe 2 cTaTbl 1 TOro e
MopAgka 0003HaYeHO WCKAUYeHNe, OTHOCALleecs K

85
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AHTUMOHOMObHBIMX OpPraHaMK, MOCKOMbKY CTaHAAPTbI
M CNOCObbI TaKOro OnpefeneHrsa OTAMYAIOTCA B PasHbIX
CTpaHax v pasHbix MPaBoBbIX cucTemax. B 2013 rogy no
pesynbTatam nccnegosarva OICP/MKC 6binm cenaHsl
BbIBOABI O TOM, UYTO B IOPUCAMKLMAX MPUMEHAOTCA
OfVH WM HECKONbKO W3 Cnefylowmx Kputepres Ana
onpefeneHvs  KOHOUAeHUMaNbHOM  MHdOPMaUMK,
OTHOCALLENCA K aHTUMOHOMONbHOMY 3aKOHOLATENbCTBY:
Xapaktep ¥ TN MHGopMauuMK, Cnocob  cbopa

KacaeTcad  onpefeneHna  KOHGUAeHUManbHOM
Hero BKJ/IOYAOTCA:

cmameu 1

«.6e3 ywepba 0na nyHKkma
Hacmosauwezo CoenauleHus ece  8uObl

2. Mepei no 3aujume KoH@UOeHUUATbHOU UHGOPMAayuUU 00/IKHbI 0becnequsams:

1) npedynpexdeHue B03MOXHOCMU HaApyweHuUs nopAaoka 00cmynd K KOH@UOeHUuabHoU
UHMOpMayuu u nopAaoka obpauieHus ¢ Hed,

2) npedomepaujeHue HecaHKYUOHUPOBAHHO20 00CMYNaA K KOHUOeHYuaneHol UHGopmayuu u
(unu) nepedayu ee nUYAM, He UMEIOULUM Npasa docmyna K KOHGUOeHUUAIbHOU UHGOPMAyUU;

3) cBoespemeHHoe ObOHApyxeHUe U npeceyeHue HecaHKUUOHUPOBAHHO20 docmyna K
KOH@UOeHYuaneHoU UHGopMayuu;

4)  nocMoAHHLIU KOHMPO/b 3a obecneyeHuem YPO8HA 3aujULEHHOCMU KOHGUOeHUUAIbHOU
UHpopmayuu;

5)  HedonyuwjeHue 8030elicmeus Ha MexHUYeckue cpedcmaa 0bpabomku KoHHUOeHUUAIbHOU
UHGOpMayuu, 8 peysibmame Komopo2o Hapywaemca ux yHKUUOHUPOBAHUE;

6) ydem Uy, nosyquswUux 00CMyn K KOH@UOeHUUaaeHoU UHGOpMayuu, U Juy, KOmopbim

KOHGuOeHuUaneHas uHgopmayus belna npedocmasneHa unu nepedaHd.

B Paznene E Komnnekca npyHLMNOB 1 npasun KoHKypeHLmn OOH (1985) npri3HaeTca HeOOXOAMMOCTb B HaZJIEKaLLEeM Cy[ONPOn3BOACTBe. [1pUH-
UMbl 1 NpaBuna 1A rocyaapcTs Ha HALUMOHANbHOM, PErIOHaNbHOM 1 CYOPErVIOHaNbHOM YPOBHSX, HOMep 3: «[0CyAapCTBa, KOHTPOAMPYA Orpa-
HUYUTENBHYIO AENOBYIO MPAKTUKY, AO/KHbBI 0becneunTb CNpaBeAnnBoe N 0ObeKTUBHOE OTHOLLEHME K NpeanpuATVAM, Ha OAMHAKOBOW OCHOBE, a
TaKKe B COOTBETCTBUM C YCTAHOBMEHHbBIM MOPSAAKOM CYIONPOV3BOACTBA. 3aKOHbI 1 HOPMbI IOMKHbI ObITb AOCTYMHBI WMPOKOW 06LLECTBEHHOCTM MO
nepBoMy TpeboBaHMio» Kpome Toro, B MyHKTe 5 JaHHOrO pa3Aena paccmMaTprBaeTcA BONPOC 3almThl KOHOMAEHLManbHOM nHdopmaumm: «Ecnm B
LEeNAX KOHTPOMA OrpaHNUUTENBHOM AENOBOM MPaKTVKX [0CYAAPCTBO MONyUYaeT MHGOPMALIMIO OT MPEANPUATHIA, 3aKOHHO BNAAEIOLIMX KOMMepe-
CKOW TalHOW, OHO AOMKHO NPUHATL Pa3yMHble Mepbl ANA 3aLLMTb Tako MHGOPMaLMK, CTaHAAPTHO NPUHKMaeMble B AaHHOI 06MacTH, B YaCTHOCTH,
3alMliaTh ee KoHOMAEHUMANBHOCTb. [IoCTynHO No ccbinke https://unctad.org/en/docs/tdrbpconf10r2.en.pdf. B MoaensHom 3akoHe HOHKTAL
JaHHaA npobnema Takxke paccmatpyisaetca B [nase |l: <KoHduaeHUManbHOCTb 1. MprHATME pa3yMHbIX Mep ANA 3aLUMTb MHGOPMALMK, NOMTyYaeMol
OT NPEANPUATAN, 3aKOHHO BRafetolnx KOMMEPUECKON TaHOW, B LIeNAX 3alUMTbl ee KOHOUAEHUMANbHOCTI. 2. 3aliuTa nnL, NpefoCTaBRAoLLMX
MHPOPMALMIO aHTUMOHOMOMBHBIM OPraHaM, a TaKKe Tex, KoMy HEOOXOAMMa KOHOMAEHLIMANbHOCTb A 3aLUMTbI OT IKOHOMUUECKINX OTBETHBIX Mep.
3. 3aWwTa coaepKaHnA rocyAapCTBEHHbIX MEPErOBOPOB MO TEKYLLMM WAV BCE el He 3aBepLUEHHbIM BOMPOCam».

B nyHkTe 1 Pazgena C Komnnekca npuHUMMOB 1 Npasui KoHKypeHunn OOH Takxke Npri3HaeTca He0OXOAMMOCTb B 0ObMeHe nHbopMmaLveit
Kak crnocobe 3GpheKTVBHOrO NpUMeHeHNA aHTUMOHOMOMBbHOMO 3aKOHOAATENbCTBA (3).

E3K, cm. cHocky 87 BbiLue.
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nHoopmMaumy, LUenb cbopa WM NpPefoCTaBleHns
NHOOPMALIMN U KaK ee onpeaensoT CTOPOHbI.®

PaccmaTtpuBaemblli [Mopsaaok BKIOUAIOT B CebA HECKOMbKO
MONOXEHNI O 3alKTe KOHOUAEHUMANBHOW HGOPMALINK,
rapaHTpyloWmnx — A0OPOCOBECTHOCTL  pacciefoBaHKA
N MpoLeccyanbHbiX OeNCTBMN. HekoTopble ©3 AaHHbIX
MONOXEHNI BKIIOYEHbI B MYHKT 2 CTaTb 3. (CM. MOe HIKe)

XOoTA [JaHHble MonoxeHws ctaten 4 u  5obecneymsaior
BCECTOPOHHIOI03ALLMTY MPUOBPALLEHMCKOHOUAEHLIMANBHON
NHOOPMALIMEN, B TOM UMCIIE, KaCaTesbHO OTBETCTBEHHOCTM 33
pacKpbITUE KOHPUAEHLMANBHON MHGOPMALMM B COOTBETCTBIM
CO CTaTbel 6, He CylecTByeT CheumanbHOro MOMOMKEHMA,
yTouHslowero, kak ESK  6yneT onpependtb  ypoBeHb
KOHOUAEHUMANbHOCT  MpKU NosyYeH  MHGopMauum ot
YaCTHbIX KOMMaHW. EQVMHCTBEHHas CBA3aHHAA CCbUlKa -
3T0 YTO NpenocTaBnAeMas  «MHOOPMaLMA»  «yTpauvBaeT
CTaTyC KOHOUAEHLIMANbHOW, e K Takon MHdopMaumm ee
obnafatenem NpefocTasneH HeomnpeaeneHHoMy Kpyry nuL
CBOOOAHbIA AOCTYN..» B COOTBETCTBUM C MYHKTOM 6 CTaTbk
3. OpHako B ctathe 9 PeleHna ESK Ne97 ot 23 Hosbpa 2012
roga o lopAgke paccMOTPEHWA 3aABNEHNI, YTBEPKAAETCA
cnenytollee:

9. KoHgudeHyuanbHas — UHGOpMayus, —Ccooepxa-
Wasca 8 OOKyMeHMax U c8edeHUsx, He Moxem
C/YKUMb OCHOBAHUEM 0719 OMKA3d 8 Ux npeo-
cmasneHuu 8 Komuccuro. [pu 3mom 8 3ase1eHuu
(Mamepuanax) ykaswleaemcs ucyepnel8aowuli
nepeyeHb OOKyMeHMO8 U c8edeHuUU, CO0epXauiux
KOH@UOEHUUAMbHYIO UHGHOpMAayUIo.

[Topadok 3auumel npedcmagsieHHoU 8 Komuccuto
KOH@uOeHUyuaibHoU  UHGopmMayuu U omeem-
CMBeHHOCMb  YeHo8 Kosieeuu, OOmKHOCMHBbIX
JIUY U cCOmpyOHUKo8 Komuccuu 3a ee pasanaule-
Hue ycmaHagnu8aomcs mMexoyHapoOHeIM 0020-
80poM 8 pamkax Eepasulickoeo 3KOHOMUYECKo20
C0K03d, npedycmompeHHoiM nyHkmom 80 [lpomo-
Konia 06 obuux NpUHUUNAxX U Npasusiax KoHKy-
peryuu (npunoxeHue N 19 k [locosopy).

88

B niobom cnydae, npeactaBnAeTcs, UTo MNpoBepka
KOHOUAEHUMANbHOCTW, KoTopyto nposoauT E3K, morna
6bl ObITb OOMee TLaTeNbHOW, COAENCTBYS raPMOHM3aLMN
NOAXOAOB  aHTUMOHOMOSbHBIX ~ OPraHOB  rOCYAapPCTB-
uneHoB. B 6Gyayllem rapmMOHU3MPOBAHHOM TONKOBAHWK
KOHOUAEHUMANbHOM MHGOPMaLWN  CneayeT yuuTbiBaTb
crnenyoLme 3NeMEHTI:

Xapaktep n TMn nH$opmaLmn: 3T0 KacaeTcA
TOro, MOBPEAWT NN PacKpbiTUe MHPOopMaLma
KOMMepYeCKkUM MHTepecam MnpeaocTaBnatoLle-
ro MHbopmaLmio NMua/MCcTouHmKa. B ynomany-
Tom wuccnegosarun OICP/MKC 60MbLUMHCTBO
PEeCNOHAEHTOB OTHECIM KOMMEPUECKYIO TalHy
K KOHdMAeHUManbHoM MHbopMaLmK, HO Heko-
TOpble BeJOMCTBA UCXOAWNW W3 [APYruxX Opu-
eHTMpoB®. Hampumep, B 3akoHOdATeNbCTBe
EC koHoWaeHUManbHaa MHOOpPMaLWa CBA3aHa
C TEPMUHOM «MPOGECCUOHANbHAA TalHa», KO-
TOPYIO AOMKEH CObM0AaTh KaxKabli UMHOBHMK
EC v KoTopas pacnpocTpaHAeTca Ha BCe BUbI
MHdOPMaUWK, CBA3aHHbIE C KOMMaHWUAMK (Npef-
APUATUAMM B 3HAYEHWK, NPeayCMOTPEHHOM
KOHKYPEHTHbIM 3akoHofaTenscteom EC), x ae-
NOBBIMI OTHOLIEHNAMK UAN CTPYKTYPOMN Pacxo-
100%™, Tpy TakoMm onpeaeneHun TEPMUH «KOM-
MEpUYECKME CEKPETLI» OXBATHIBAET TEXHUYECKYIO
v GUHAHCOBYID MHOOPMALUMIO  KacaTenbHO
«HOY-Xay NpeanpuATUR, MeTOAOB OUEHKK pac-
XO[OB, CEKPETOB MPOM3BOACTBA M MPOLIECCOB,
MCTOYHMKOB MOCTABOK, MPOWM3BOAUMBIX U MPO-
flaBaemblx 06BEMOB, AONel PbIHKa, CMIMCKOB 3a-
Ka3uMKOB W ANCTPUOBIOTOPOB, MApPKETUHIOBbIX
MNaHOB, CTPYKTYPbl M3AEPXKEK W LieH, a Takxe
cTpatervn npogax»’'. Kpome TOro, mnoHATMe
KOHGUAEHLMANbHOM MHGOPMaLMK, NPUHATOE B
3akoHopaTtenbcTse EC, BkntoyaeT B ceba npoune
™Nbl MHGOPMaLMK, Tpebylowme 3aLuThl, Kak,
Hanpumep, <MHGOPMaLWs, KOTopasa MO3BOAMIA
Obl CTOPOHAM YCTaHOBUTb UCTLOB AN UHbIX TPe-
TbMX UL, eCNW OHW Bblpa3nan 06OCHOBAHHOE

O3CP 1 MKC, OtyeT CekpeTapuaTa no nccnegosanmio OICP/MKC mexayHapoaHOro CoTpyAHMYecTsa B 061acTv NpaBonpumMeHeHns, Mex-

AyHapoAHOe COTPYAHMUECTBO B 00M1acT1 NpaBonpumeHerns (2013 rogd), BOCTynHO No ccbinke http//www.oecd.org/daf/competition/Inter
nEnforcementCooperation2013.pdf (nocnegHee noceujerve 25 dpespansa 2017 ).

89

cybbekTa. Tam xe, Ha C. 128. HeT nn ceazmn?
90

Mpoune pecrnoHAeHT CCnefoBaHUA NOCUMTaNK KOHGUAEHUMANBbHOMN NobYI0 MHGOPMALMIO, HAHOCALLYIO Yiepd KOMMEPUYECKOK NO3MLMK

Cm. PernameHT EC N2 1/2003, cTaTha 12 - ObmeH nHpopmaumeir; ctatba 28 - lNpodeccroHanbHaa TaiHa; cm. Takke AVPEKTOPAT EC MO KOH-

KYPEHLMW Nyutme npakTvikv packpbiTia MHGOPMaLMU B O3HAKOMUTENbHbIX KOMHaTax B NOPAAKe, MpesyCcMOTpeHHOM CTatbamm 101 1 102
IOEC, a Takxe B cooteTCTBIM C PernameHTom EC o cnmaHmp, fOCTynHO no ccoinke http://ec.euroDa.eu/comDetition/mergers/legislation/

disclosure information data rooms en.pdf.

[okymeHTbl OT EBpocotosa - ObcyxpaeHne cnocobos onpepeneHns KoHouaeHUManbHon nHdopmaumnn, DAF/COMP/WP3/WD(2013)57

(2013), pocTynHo Mo cchinke http://eceuropa.eu/competition/international/multilateral/2013_oct_confidential%20information_en.pdf

(nocnepHee nocelyenre 24 mapta 2017 1), Ha C. 3.
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XenaHme oCTaTbCs aHOHUMHbIMUY, [poYas KoH-
duaeHUmanbHas MHGOPMALIMA TakKe BKIOUaeT
B cebs BOEHHbIE TaliHbl.

Cnoco6 c6opa mHpopmMaumn: 6ONbLIMHCTBO
pecnoHgeHToB O3CP/MKC 3aaBunun, 4To OHK
«cynTanm Obl KOHOUAEHUMANBHOM OOy UH-
bopmaumio, Nonyvaemyto KOHKYPEHTHbIM Op-
raHOM B XOfle WCMOSHEHVS ero oduUManbHbIX
0653aHHOCTEN 1 QYHKLIMIA», €CNN TONBKO OHa He
OTHOCUTCA K OCHOBHBIM MPU3HAKaM HapyLeHWs,
HeobxoAVMbIM 18 obecrneyeHna npaea Ha 3a-
LTy, %2

Llenb, ana Kotopoi cobupanacb unv npego-
cTaBnsnacb nHGopmauums: ecnv nHGopmauma
NpPefoCTaBNAETCA A1 YBEAOMIEHVS O CIIVAHWN,
OHa He [JO/KHa UCMOMb30BaTbCA BEAOMCTBOM B
NPOM3BOACTBE MO APYTMM AeflaM, PacCMaTpwi-
BaeMblM MM, HanpuWMmep, B pacciiefoBaHum no
KapTenam®. OAHaKO KOHKYPEHTbI 1/Unu TPeTbM
nVLa MOTYT 3aABWTb O 3aKOHHOM MpaBe Ha [0-
CTYN K YacT1 AOKYMEHTOB ¥ MHPOPMaLWK, npe-
[OCTaBNAemMOol CTOPOHaMK B XOfe COrnacoBa-
HWA COENKN.

Cnocob ee onpepeneHna CTOPOHaMI: B XOf€
PaccnefoBaHWA, HECMOTPA Ha TO, YTO CTOPO-
Hbl MOTYT OnpeaenuTb MHGOPMALMIO KaK KOH-
dvaeHUManbHyIo, OUeHKa Hanmuua u CTemneHu
KOH®UAEHUMANbHOCTU MHGOPMaLUMKM OCTaeTcA
Ha YCMOTPEHME MPaBOMPUMEHSIOLLEro OpraHa;
npwW 3TOM cnefyeT NOMHUTL O HEOOXOAMMOCTY
cobnioaeHna banaHca Mexay NpPaBoM Ha 3aLyu-
Ty 1 NPaBOM Ha [OCTYM K KOHOUAEHLUMANbHOM
nHopmaumy. Kpome Toro, BEAOMCTBY MOXET
noTpeboBaTbCA 3aWNTUTL BaXKHYO WHbOpPMa-
LMo, HanpuUMep, CBA3AHHYKD C CEeKPETHOCTbIO
MPOBOAVMOrO PaccNeoBaHNA, O Yem AOSKHO
6bITb MPUHATO OTAeNbHOe pelleHne. Ecnm ana
obecnevenvs enMHOOOPa3HOM NpakTukM E3K
nnaHWpyeT pa3pabaTblBaTb eAuHbIA AnA rocy-
[APCTB-YIEHOB TeCT Ha KOHOMAEHLMANbHOCTb

MHbOPMALUWY, AaHHbIA SNeMeHT AoMmKeH ObiTb
0053aTeNbHO yuUTeH.

c. [lMopapku paccMmoTpeHunA 3asaBNeHUN,
npoBeAeHnA pacciefoBaHUA HapyLIeHWIA
1 paccCMOTpeHNA fen o HapyLeHUn npasun
KOHKYypeHUuuun

BsedeHue

B PeweHuax 97, 98 u 99 (NpuHATbIX 23 HOAGPA
2012 r) Coseta EDJK paccmaTpuBalotca Tpu pa3HblX
3Tana paccMoTpeHus Komuccven gen o HapylweHun
KOHKypeHuMn: 1) HanpaBneHve 3aABleHniA © KX
paccmoTpeHve  [Pewenne 971,  2)  npoBefeHue
paccnenoBanua [PelweHne 98]; 1 3) paccmoTpeHve aena
[PeweHwe 99].

XOoTATPU AaHHbIX JOKYMEHTa ABNAIOTCA B3aMMOCBA3AHHbIMM
¥ MO BbITb NPWHATHI B BMAE OHOTO AoKyMeHTa, CoBeT
pewnn NPUHATL TPM PasHbIX pelleHnsa ana obecneyeHns
YeTKOro MOHMMaHWA BXOAAWMX B HWX 3TanoB. E3K
CoobLMNa, YTO 3TO He CO3AaeT Kakmx-nubo TpymHOCTeN
ANA XO3ANCTBYIOWNX CYyOBEKTOB, PaBHO KaK He CTaBWT
Kakvx-nMbo BOMPOCOB [Nna rocyaapcte-dneHoB EASC.
UTO KacaeTca MeXayHapOLHOW NPaKTUKK, PervoHanbHoe
KOHKYPeHTHOe  3akoHoAaTenbCcTBo  OOWero  pbiHKa
BoctouHonm u tOxHom Adpukn (KOMECA) BKnovatoT
B cebA nNpoueccyanbHyld OUEHKY pervoHanbHoro
AHTVIKOHKYPEHTHOrO NoBefeHns, U4To ESK MoxeT NpuHATb
BO BHWMaHWe AnA obneryeHWs MOHWMaHWA NopAAKa
NPUMEHEHWA NPaBU KOHKYpeHUMn.*

B rnase X MogenbHoro 3akoHa fOHKTALL o KoHkypeHuun
PaCcCMaTPUBAIOTCH «@yHKUWM n MOSTHOMOYMS
YMOSHOMOYEHHOIO OPraHay, T.e. KOHKYPEHTHbIX BEAOMCTB.
B kommeHTapuax k MopgenbHomy 3akoHy OHKTAL o
KOHKypeHUnn® (MacTb 2, maea X) npepnaraetcs, 4todbl
GYHKUMM 1 NOMHOMOYMSA, CBA3aHHble C  MaHAATOM
KOHKYPEHTHOrO OopraHa, bl onmncaHbl B KOHKYPEHTHOM
3aKOHOAATENbCTBE, NOAYEPKMBAA BAXKHOCTb NMPUMEHEHMA
3aKOHOAATEeNbCTBA HA OCHOBE MPUHLMIMOB BEPXOBEHCTBA
3aKoHa, Haanexalliero NPoW3BOACTBa M MPO3PadYHOCTI.?®

O3CP 1 MKC, cm. cHocky 91 Bbilwe, Ha ¢. 128.

Tam xe.

OduumanbHbi 6ronneteHs KOMECA, KoHkypeHTHOe 3akoHoaaTensctBo KOMECA no cocToaHuio Ha Aekabpb 2004 ., 20 Hoabpa 2012 T,
[OCTYNHO Mo cchinke  https://www.comesacompetition.org/wp-content/uploads/2014/04/2012_Gazette_Vol_17_Annex_12-COMESA-
Competition-Regulations-as-at- December-2004.pdf (nocneaHee noceuieHrvie 18 anpens 20191.).

YacTb 2 onucbiBaeT KOMMEHTapUK, CObMpaemMble 1 PerynapHO OOHOBIIAEMbIE Ha OCHOBAHMN MyOMKaLMIA 1 MPaBONPYMEHUTENBHOM Npak-
TUKIM aHTUMOHOMObHBIX OPraHOB BO BCEM MUIPE.

Cekpetapuat OHKTAL, ModenbHell 3aKoH O KOHKypeHuuu. [nasa X. OyHKUUU U NOTHOMOYUSA YNOTHOMOYEHHO20 opedHd, «l. OyHkyuu
U NOJIHOMOYUSA YNOSIHOMOYEHHO20 OpeaHa Mo2ym eksio4ame 8 ceba (8 kadecmee npumepa): (a) HanpasseHue 3anpocos U nposedeHue
paccnedo8aruli, 8 Mom yucse, 8 C8A3u ¢ nosyderuem xanob; (b) [puHamue HeobxoouMelx peuieHul, 8KIIYAA HAOXeHUe CaHKyul unu
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PeweHne 97 onucbiBaeT NOPALOK  PaCCMOTPEHUA
3aABNeHU, WM Kanob, B TOM yucne, TpeboBaHus,
KOTOpble  3aABWUTENM  [JO/PKHbI  BBIMOMHUTb,  UTOObI
Kommncena  morna  NpuHATL  3aABneHve.  PelueHnem
98 npepycMOTpeHbl  OonpefeneHHble OCHOBaHWA  4nA
npoBeAeHNA paccnefoBaHuna Komuccren pen, a B
Pewernn 99 paccmaTpurBaeTca npouecc onpeneneHns
HanuumMa wnu  OTCYTCTBMA HapyweHWs MNOCPeACTBOM
npoBeaeHNa 3acefaHunin.

Ecnm  Ha nepsbin  B3rAg  ESK  obbegumHAeT  Kak
CNeACTBEHHble QyHKUMN, TaK M GYHKLMW MO BbIHECEHMIO
pelleHn B paMmkax OfHOIO pernoHaabHOro BeAOMCTBa, TO
Ha NpaKTuKe paccyiefoBaHNe MPOBOAMTCA ONpefeneHHbIM
nenapTameHTOMEDK, geno paccmatpuBaeTca cnelmanbHom
KoMMCCUeR, KkoTopaa  GOPMUPYETCA  AfA  KaXaoro
KOHKpEeTHOro cnyyad. B panbHelwem OKOHYaTeNbHoe
peLleHne O HapyLleHny NpUHKUMaeT Konnervia MUHUCTPOB
ESK B coctaBe 10 uenosek. B 10 e Bpema okoHYaTebHOe
peuweHne E3K moxeT 6biTb 06xkanosaHo B Cyae EASC, Tak
Xe, Kak 1 B pamkax Eeponenckoro Coto3a. IT0 Noxoxe
Ha mopenb EC, B KoTopow EBponenckas KoMuccus
YNOJTHOMOYEHa NPOBOAWTL PACCNeA0BAHNA U MPUHUMATb
pelleHra B OTHOLEHWW aHTUKOHKYPEHTHOrO MOBeAEHWIS,
Hapyllalowero eBponernckne npasuina  KOHKYpeHUmK
(UTO OCyWecTBNAETCA Pa3NUHbIMK - [enapTaMeHTamu
1N noppasfeneHnaMmn C YYeTOM MEeXaHW3MOB ClepxeK
M NPOTMBOBECOB), NPV 3TOM €e pelleHna MoryT ObiTb
00’KanoBaHbl 1 nepecmMoTpeHbl B EBponerickom cyae.”’

Komnnekc  MpuvHUMNOB M MpPaBUi  KOHKYPeHUMK
OOH  npu3HaeT  NPUOPUTETHBIMA  HALMOHasbHblE
LUenn 3KOHOMMYECKOrO W COLMANbHOTO PasBuTMA U
CyLWeCTBYIOLME SKOHOMUNYECKME CTPYKTYPbI FOCYAapCTB-
UNEHOB,  KENaLWMX  BHEAPUTb  aHTVMOHOMOSbHYIO
NONUTKKY B CBOUX IOPUCAMKLMAX. Kpome Toro, MogenbHbii
3akoH OHKTAZL O KOHKypeHuMwM npeanonaraeT, u4to
B OONMbWMHCTBE OPUCAMKUMIA CTPYKTypa BeOOMCTB
CyWeCTBEHHO 3aBUCWUT OT CUTYauMM B KOHKPETHOM
roCyAapcTBe, U He CyLiecTByeT enHoOM MOAENH, KOTopas
6bina Obl OMTUManbHa s BCEX CTpaH U pervoHos®. B

MobOM Crlydae pekoMeH[yeTCs OCYLEeCTBNATL CyaebHbIN
Hada30p 3a MPABOMNPUMEHEHUTENbHBIMA  PELIEHNAMMN
AHTVIMOHOMOSbHbBIX OPraHOB Kak Yepe3 rpaxaaHcKmne, Tak
1 apOUTPaKHbIe UK ChelmanbHble Cyabl, YTO HEOOXOAMMO
ana obecneveHus cobnofeHNA BEPXOBEHCTBA 3aKOHa U
Hagnexallero npoun3soacTsa. (Maga Xl - Anennauum).”

AHANU3 KOHKpemHelx NoIoxeHUU
PewieHue 97

12. (.)3asasneHue (Mamepuarbi), Hanpasnex-
Hele 8 Komuccuio ¢ HapyuweHuem mpebosaHull
K UX OQOPMIIEHUIO, YKA3aHHbIX 8 NyHKmax 5
- 8 Hacmoswezo [lopadka, He nodnexam
paccMompeHulo no cywjecmey U 8 Cpok, He
npesgobiwiatowul 5 paboyux OHel ¢ damesl Ux
NoJly4yeHUs YNOTHOMOYEHHbIM CMPYKMYPHbIM
noopazdeneHuem Komuccuu, 8038paujaromca

3gqeumesniio C  yKasaHuem  OCHOBAHUU
ocmasneHua 3assneHuUa (mamepuanos) 6e3
paccMompeHus.

Pewenve 97 onpefenseT cfyyau, KOrga 3adBNeHWA He
NOANEXAT PaCcCMOTPEHMNIO, yCTaHaBnmBaa E3K KpanHun
cpok Ana oteeta. DOpPMyNMPOBKa «MO CyWecTBy» (MyHKT
12) MOXeT BbI3BaTb HEKOTOPYID MyTaHWLYy, MOCKOMbKY
B [JaHHOM Cflyyae OLEHMBAETCA TOMbKO COOTBETCTBME
npoueaypHboiM  Tpebosanuam. [lo 31Ol NpuunHe
NpeanoyTUTENbHO ee yaanuTb.

KommeHmapuu no 80npocy «<npu3Haku HapyueHua»
PewueHue 98

2. PaccnedogaHue HapyuweHul obwux npasus
KOHKYPEHUUU HA ~ MPAHCPAaHUYHBIX — PbIHKAX
(Oanee - paccnedosaHue) NPoBOOUMCS 8 UesIfx:

1) ycmanoeneHus npusHAaKoe HapyuleHus
obwux npasun KOHKYpeHuuu Ha
MPAHC2PAHUYHBIX PbIHKAX

pexomMeHOauuU 0 MakoMm Hano)XeHUU 0me8emcmeeHHOMy MUHUCMPpY; (c) [lpogedeHue ucciedosanudl, nybaukayus omuyemog u npedocmassieHue
UHgopmayuu obwecmseHHocmu; (d) YmeepxoeHue popm 0oKyMeHmMo8 u 8edeHue peecmpa usu peecmpos ysedomneHud; (e) CocmasneHue
u nybénukayus HopmamusHsix nonoxeHul; (f) Codelicmaue 8 nodzomoske, 8HeCeHUU NONPABOK U/IU hepecmMompe 3aKoHo0amesnecmea 06
02paHuYumMesnbHoU 0e10800 NPAKMUKe UU O CMEXHbIX 061aCMSAX Pe2yIupo8aHUs U AHMUMOHONOIbHOU NOAUMUKU; (g) CmumynuposaHue
obmeHa uHgopmauuell ¢ Opyaumu 2ocyoapcmaamu v Yactb 2 KommeHTapuu k Mnase X (2011 rog) (TD/B/CI/CLP/L3 (2011), gocTynHo no

cebinke http://unctad.org/en/Docs/ciclpL3_en.pdf), Ha c. 2.

97
98

CekpeTtapwat FOHKTAL, cm. cHocky 87 Bbile.

99

Cm. PernamenT CoseTa (EC) Ne 1/2003 o1 16 aekabpa 2002 1. 0 peanw3aummv Npasum KOHKYPEHLMK, 3N0XeHHbIX B CTaTbAx 81 1 82 lorosopa.

MogpenbHbi 3akoH IOHKTAL, Tnasa Xl — «OcnaprBaHvie pelueHunin» - «1. TpeboBaHMe O nepecmoTpe YNoTHOMOUYEHHbBIM OPraHOM CBOWIX

pelleHnit B CBETE U3MEHWBLIMXCA 0OCTOATENbCTB. 2. [peaocTaBneHre Npeanpuatuio Unu GrU3nMUeckomy Nty BOIMOXKHOCTV 06XanoBaHma
B TeueHwe () AHel B (COOTBETCTBYIOLMIA CyAebHbIN OpraH) pelleHns ynoNHOMOUeHHOTO OpraHa NOMHOCTbIO MW YaCTUYHO, INOO CyLLeCTBEeH-

HOW MPaBOBOW HOPMbI».
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[yHKT 2.1 PeweHuna 98 Bbi3biBaeT HEKOTOPbIE 3aMeyaHNA
B OTHOLLEHUN GOPMYIMPOBKM: Kak 1 NyHKT 13.1 PelueHua
97 oHO npepnaraeT ONPeaennTb «NpPr3HaKN HapyLeHMA»
00LLWX NPaBUN KOHKYpeHUMn. OfHaKo 3TOT TEPMUH HUMAe
B €BPA3MNCKOM MpaBe YeTKo He onpeneneH. BosHukalor
BOMPOCHI OTHOCUTENIBHO TOrO, KakmM MOXeT ObiTb ero
IOPUANYECKUIA CMBIC/, Kak ero 0OOCHOBbIBATb, Kakas
aprymeHTauma NexuT B ero OCHOBE M paccMaTpuBanach
NN yxKe AaHHaA npobnema B npeledeHTHOM npage. E3K
MOHVIMAET, UTO TEPMMH «MPU3HAKM HapyLWEeHUA» OTHOCKUTCA
K HekoTopoW uHdopMaumy, KoTopaa onpefensaer
BO3MOXHOE  HapylweHWe, HO He COMpOBOXAAeTCA
Cyl|eCTBEHHbIMM loKa3aTenbcTeamu.'®

B nyHkTe 13.2 Pewenna 97 BONOAHNTENBHO pa3BMBAETCA
naeda 3Ha4YMMOCTN ONPEeAENEHNA «MPU3HAKOB HAPYLWEHNA»
NPV MPUHATUM WU HENPUHATUN <NPEANOKEHNA.

PeweHue 97

13.2. [IpednoxeHue He paspabameieaemcs 8 0OHOM
U3 C1e0VIOWUX CITyHaes:

1) eblagneHue NPpU3HAKoe coenawieHul mexoy
xosadcmaylowumu cybsekmamu (cybsekma-
MU DbIHKA) 20Cy0apcme-4ieHos, 3anpeujeH-
Hblx 8 coomgemcmauu co cmameel 76 []Jozo-
8opa;

2) 8biAssieHUe NpU3HAKOB 3710ynompebreHus
OOMUHUPYIOWUM NOJIOXeHUeM X03alcmayio-
wez2o cybvekma (cybvekma peiHka) 8 yacmu
YCMAaHoB1eHUs, No00epXaHuUs MOHONOJIbHO
8bICOKOU U/TU MOHONOJILHO HU3KOU UeHbl mo-

8apa;

3) eeifagneHue 8 oOelcmsusx (6esdelicmeuu)
xo3aucmeyoweeo cybvekma (cybvekma
DbIHKG) NPU3HAKOB HApyweHUs 00buux
Npasusl KOHKYpeHUUU Ha MpaHcepaHuyHbIx
pbIHKAX, N0 KOMOPLIM 8  MmeyeHue
npedwecmeylouux 24 mecayes  6bls10
8bI0AHO NpedsioxeHue, 1U6O bbl/I0 NPUHAMO
peweHue N0 UmMo2am paccmompeHus 0ena
0 HapyweHuu 06uUx NPAagusl KOHKypeHyuu

HA MPpaHcepaHUuyHelx PeiHKAX.

C yueTom NOBTOPEHWA TEPMMUHA «MPU3HAKM», MO MEHbLUEN
Mepe, B [1BYX 13 Tpex peleHui (97 n 98), ana ynydlueHua
nocnefoBaTeNlbHOCTH,  MPO3PaYHOCTV U MPABOBOM
onpefeneHHocTn  EBpasnnckonm  aHTUMOHOMOJIbHOM
CNCTEMbI HEOOXOAMMbI JONONHUTENbHbBIE PAa3bACHEHNS.
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KommeHmapuu no 80npocy «<npoekmos
NpeosioxeHu»
PeweHue 97

13.1. B criyyae 8bifg/ieHUs 80O3MOXHbIX NPU3HAKOS
HapyweHus 0bUUX Npasgusil KOHKYpeHUUU Ha
MPAHC2PAHUYHBIX — PLIHKAX — YNOJIHOMOYEeHHOe
cmpykmypHoe nodpasdeneHue Komuccuu, (..)
pazpabameiBaem npoekm npeosioxeHus o
coeepuwieHuu oelicmeuli, HanpPasreHHolx Ha
YCMPAHeHue Makux NPpu3Hakos u obecneyeHue
KOHKYpeHUUU HA MPAaHC2PAHUYHBIX — PbIHKAX
(Oanee - npednoxeHue), U HANpasasem €20 Ha
coa/siacoeaHue 8 ynoJIHOMoOYeHHble O0p2aHbl
u 3aseumesito (NPU HAUYUU), a MAKXe 8
nopAdke UHGOPMUPOBAHUA ULy, 8 0elicmausax
(6e30elicmeuu)  KOMopo20 — ycMampugaomca
BO3MOXHble  NPU3HAKU — HapyweHUs — 0bujux
Npasus  KOHKypeHUuu Ha  MpaHCcepaHUYHbIX
PbIHKAX, U opeaHam eocyoapcmeeHHol 81acmu
20Cy0apCcmes-4neHos, — YNOJTHOMOYEHHbIM — Ha
83aumodeticmaue ¢ Komuccued.

B cootBeTCcTBMM C paccmaTpuBaembiM  PelieHvem 97,
NPOEeKTbl  MPeAnoXeHnn, CcocTaBnAaemble  Kommccuen,
[OMKHbI ObITb NpuHAMel HaLWOHaNbHbIMN
AHTUMOHOMONbHBIMK ~ OpraHamn.  HanpaeneHne Takux
MPOEKTOB  3aABWTENl0 M MPeanonoXUTENbHOMY
HapyLMTENo MOXeT ObiTb OnpaBAaHHbIM, MOCKOMbKY AaeT
M BO3MOXHOCTb NPEACTaBUTb CBOE MHEHWE B OTHOLIEHWN
[aHHbIX MPOEKTOB.

MpuHATBIE  NPeanoXeHusa, HEeCOMHEHHO,  ABAAIOTCA
UHCTPYMEHTOM, 3KOHOMALLMM AAMVHNCTPATMBHblE
pecypchl Kak ana ESK, Tak M AnAa  HauMOHanbHbIX
AHTVMOHOMONBbHbIX OopraHos, MOCKONbKY NxX
NPUHATME  MO3BONAET  3aBeplnTb  Pa3dbupaTenscTBo
M npeceyb aHTMKOHKYPEHTHOE MOBEAEHME, XOTA "
He BbIHOCA WTPadoB. ITO BO3MOXKHO, MOCKOMBbKY
NOPSAAOK — HampaBneHWa  MNpefiokeHWs  nossonaet
ESK, HauvoOHambHbIM  AHTVMOHOMOSMbHBIM  OpraHam u
KOMMaHWAM B3aUMOAENCTBOBATb APYr C APYrom, obneryas
ynpaeneHne 1 peanuzaumio. ESK moxeT 3ddekTrBHO
MCMONb30BaTh CBOW OrPaHWYeHHble pecypchbl U ObICTPO
3aKpbITb Aeno.

M, HakoHelu,  NpuHATbIE  NPEANoXeHus  Jyuile
aflanTMpPOBaHbl MO CUTYaLMIO Ha PbiHKe. B TO »e Bpems
ESK coxpaHsaeT cBO CNOCOGHOCTb HanaraTb WTPadbl,
a Takxe Mepuoauyeckys HauucnATb MeHW B Ciydyae
HECOBIOAEHNS YCIOBUI MPUHATOTO PeLLEHNS.

[aHHaA HdopmMaLma Hbina NpeaocTaBneHa EBpasmninickoi SKOHOMUUECKOW KOMUCCHUEN.
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HecmoTpa Ha nopuepkHyTble MpevMyLLecTsa, OTCYTCTBME
MOIHOM  MPAaBOBOM M SKOHOMWYECKOW  OLIEHKM
AHTVIKOHKYPEHTHOM NPAKTUKWM, O KOTOPOW MAET peuyb B TaKMX
pelueHnax, He no3sonaeT ESK B NOMHOM Mepe pacCMOTPETb
[efo, U He MO3BONAET PbIHKY M3BAEYb M3 HErO YPOKM.
TakM 0BPa3oM, JaHHDBIV UHCTPYMEHT MOXeT MOBAUATbL Ha
KOHCOMMAALUMIO MPAKTUKLA NPUHATUA pelueHnin ESK

B nobom cnyyae, Ha ycmoTpeHme EIK cyulectyer
WWPOKNIA CNEKTP Mep MO MOHWUTOPWHIY MpeKpalleHna
AHTVIKOHKYPEHTHOW MPaKTUKM: 06A3aTeNbHaA OTYETHOCTb
CO  CTOPOHbl  CyObekTa(oB), KOTOpble  ABNAIOTCA
afpecatamy COMMaCcoOBaHHbIX MPeAnoXeHun; pa3paboTka
HOPMbl 06 3KCMPEeCcC-MpoBepKe ANA yueTa BO3MOXHOIO
M3MeHeHWA 0BCTOATENbCTB; BO3MOXKHOE MCMOMb30BaHMe
[OBEPEHHbIX WL W/WAWM  BHELWHWX 3KCNepToB AnA
npefoCTaBneHna 3akioueHnin B Clyyae HeobXxonMMocCTy;
MOHUTOPWVHI PBIHKOB KOMUCCMEN B COTPYAHWYEeCTBe C
COOTBETCTBYIOLUMMM HALMOHANbHBIMM FrOCYAAaPCTBEHHBIMM
OpraHamu, B TOM UnCIle OTPaCceBbIMY PErYIATOPaMM.

d. MeTofunKa OLleHKN COCTOAHUA KOHKYpPEeHL N

OueHKa  TeKyWero  COCTOAHMA  KOHKypeHuMu  Ha
pblHKax ABAAETCA MepBbIM  3TanoM B NPUMEHEHWN
AHTMMOHOMOMBHOMO  3aKOHOAATENbCTBA,  MOCKOSbBKY,
uTobbl  PeWWTb, KaKMe YUACTHWKKM KOHKYPUPYIOT Ha
paccMaTpPHBAEMOM PbIHKE, M OMpefennTb, OrpaHNUMBaETCA
N KOHKYPeHUVs Ha [AaHHOM  pblHKE  KakUMU-I60
[enoBbIMM  MPaKTVKamK, AOSKEeH ObiTb  OmnpefeneH
COOTBETCTBYIOLLUMI PbIHOK. ECAIN COOTBETCTBYIOWMIA PbIHOK
onpeaenaeTca y3Ko, A0NA KOMMaHUM Ha pPbiHKE MOXKeT
YBENNUNTLCA, @ B MPOTUBOMONOXHON CUTYaLIMK, HANPOTYB,
[IOA KOMMaHWUM MOXeT YMEHbLWMNTHCA.

CTOUKM 3peHna peryanpyowmx 1 NPaBoNPUMEHNUTENbHbIX
OpraHoB ANA Pa3BUTUA KOHKYPEHUMU Ha pbiHKe MOryT
MPUMEHATLCA PA3ANYHBIE MEPbl, HaNPUMeP, YCTpaHeHue
BXOAHbIX 6GapbepoB, OTKPbLITE PLIHKOB /1A MHOCTPaHLIEB,
nojfepxka HOBWUYKOB MOCPEACTBOM MNpefoCTaBNeHNs
npenmyLLecTs. Kpome Toro, Mocse OUEHKM KOHKYPEHLMN
Ha pblHKe MpPaBWUTENbCTBA MOTYT PELIUTb MNPOBECTU
IKOHOMMUECKYIO PECTPYKTYPU3aLMIO.

PelweHne ESKomeToaMKe OLLeHKM COCTOAHMA KOHKY PEHLMN
BeCbMa  CBOEBPEMEHHO M YMECTHO,  MOCKOJbKY
HOPMATMBHO  3aKpensAeT Crnocobbl  3KOHOMMUECKOTO
aHanM3a ¥ OUEHKM CTEMEeHW KOHLEeHTPaUMX pbiHKa.
OfHaKo  CNIOXHOCTb  MPABOBbIX  MONIOKEHUN  MOXKET
MHOTAA BbI3bIBATb MyTaHWLY Y 3aVHTEPECOBAHHbIX UL
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W, cnefosatesibHo, HeO6><O,EI,I/IMOCTb B AOMNONHNTENbHbBIX
YTOUHEHNAX N KPATKOCTU.

Uto KacaeTca onpefeneHna «.. reorpaduueckmx rpaHuL
TOBApPHOrO  pblHKa»  (CCblKa), AaHHOE  MONOXeHue
CYUMTAETCA CTaHAAPTHbIM ANA MHOMUX OPUCAVKLMNA, 1
6ONBWMHCTBO aHTUMOHOMOJBHBIX OPraHOB MPUMEHAIOT
JaHHyl0 KoHuenumio'™', OpHako Ha npakTuke AaHHas
HOPMa MPUBOANT K Pas3MuMaM B TOIKOBaHMM 0b6MacTu u
MacWTaboB ero npumeHeHuA. Mo3Tomy Npu onpeaeneHnm
reorpaduyeckoro pbiHka E3K  mor  6bl  yuuTbiBaTh
cnepyowme GakTopsbl:

XapaKTepuCTU KM TOBapPOB UM YAy (CEMTUUHOCTb,
M3MEHAEMOCTb, XPYMNKOCTb); U KOMMepUecKine BO3-
MOXHOCTM YYaCTHUKOB PbIHKa (NPOV3BOACTBEHHbIE
MOLLIHOCTW, ANCTPUOBIOTOPCKAN CETb U TA);

TpaHCNOPTHbIE pacxoabl;

Bocnpuatre nokynatenemn n3 pasHbiX PEroHOB 1
COOTBETCTBYIOLLEE MOKYNaTeNbCKOe NOBEAEHWE;

BocnpuaTtre npoaaBLOB 13 pa3HbiX PErMOHOB 1
COOTBETCTBYIOLEee TOProBoe noseAeHmne,;

Mpouvie 3HauMMble GakTOpPbl, HANPUMep, Pasny-
Hble MPUMEHKMbIE HOPMATUBHO-MPABOBbIE Ha3bl.

TecT «rMNOTETMYECKOrO MOHOMOMUCTa»  MCMOMb3yeTCA
08 onpefdeneHna  COOTBETCTBYIOWEro — TOBAPHOMO
pblHKa W reorpaduueckoro pbiHka. OfHako AaHHbIN
MaTemaTUyeCcKmin aHaNUTUUYECKUI UHCTPYMEHT NMPUMEHAIOT
npenMyLecTBEHHO A8  onpefeneHna NPOAYKTOBOro
pblHKa, Hexenu reorpaduyeckoro. Kpome TOro, CTouT
3aMEHUTb  TecT «rMMOTETMYECKOrO MOHOMOMWCTa» Ha
AHanM3 KpUTUUYECKMX MoTepb. Takxe, OnA onpefeneHuns
COOTBETCTBYIOLLErO reorpaduyeckoro PbIHKa
NPeVMyLLIeCTBEHHO MCMOMb3yeTCA TeCT SNn3uHra-Xoraptm
(E-H). B naHHOM CBA3M CCbINKY Ha TeCT «rMNOTETUYECKOro
MOHOMONWCTa»  CTOMT  YOanWTb, TMOCKOMbKY 3TO He
€AVHCTBEHHbI Cnocob onpefeneHra COOTBETCTBYIOLLEro
reorpadunyeckoro pbiHKa.

28. OnpederneHue 2e02papuyeckux paHuy mosap-
HO20 pbIHKA OCYWecmssisemca Ciedyouumu
Memooamu: a) mecm «2unomMemu4ecko2o MOHO-
noaucmar, kKomopelli NposooUMCsA 8 cOomseem-
cmeuu ¢ nyHkmom 29 Hacmosauiell Memooduku;,

B none Hmxe npeacTaBneHbl
MHCTPYMEHTbI:

pekomeHayemble ESK

Cm. poknap «OnpeneneHve reorpaduueckmx rpaHmL PhIHKOB 3a pamkamii HaUMOHanbHbIX rpaHuuy (DAF/COMP/WP3(2016)5) 30 ceHTAbpA

20161, Pabouan rpynna N 3 no coTpygHuuecTsy 1 npasonprmeHeHnto Kommuteta O3CP no KoHKypeHLUMK, AOCTYMHO No ccbinke https://one.

oecd.org/document/DAF/CoMP/WP3(2016)5/en/pdf.
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@ AHanus Kkpumuyeckux nomepo (AKIT)'*?
AKIT  npedcmasnsem coboli UHCMPYMEHM  3KOHOMUYECKO2O — AHAnU3d, UCNOsib3yembll  O71iA  onpedesieHus
€O0MBEMCMBYIoLIE20 MOBAPHO20 U 2e02PAhUHECKO20 PbIHKA HA OCHOBAHUU MECMA «2UNOMemuYecko20 MOHONOAUCMA.

A. OcHosHasa KoHUenyus

- EC/u KoMNnaHus noguluidaem UeHy, Npooaxu, Kak Npagusio, yMeHbWAaomca, Xoms HUKMO He 3Haem, y8enuyusaemca
Uu ymMeHoLaemca npubsiie

- AHanu3KpumMu4eckuxnomepbOUeHUBAem, CKoslbKoNPoOaX2uNOMemMuYecko20 MOHONOUCMAOOIKHO HECOCMOAMbCA,
4mobbl 2UNOMeEMUYECKOe y8enudeHUe UeHsl Cmano HepeHmabesbHeIM. [pyeumu criosamu, «<Kpumudeckue nomepu» -
3MO KOIUYeCm80o NOMEPAHHbIX NPOOAX 8 EOUHUUAX, NpU KOMOPOM npubblsie 0CMandace 6l Ha NPEXHEM yposHe

B. Kakpaccuumame Kpumu4veckue nomepu (popmyna):

X
CL=

X+M
X: % yBenmyeHus LeHbl

M: % yBenuueHvs npubbian

C. Tonkoeawue: Eciu hakmuyeckue nomepu 8bilue KpUMUYECKUX NOMEPb, MOXHO NOOHAMb UeHy U NPeKnamume
pacwuupame 00110 COOMBEMCMBYIOUIE20 PbIHKA 8 CBA3U € 3aHAMUEM OOMUHUPYIOWE20 NOTOXEHUS HA PbIHKE.

@ Tecm 3n3uHza-Xozapmu (E-H)'%

Tecm 3n3uHea-Xoeapmu (E-H) npedcmasngem cobol memod onpedeneHus 2eoepaguyeckux 2paHuy pelHKd,
nNpeonoxeHHsIt 8 1984 200y In3uHea u Xoeapmu, U UHCMPYMeHm O7d aHAIu3a NPOUCXOXOeHUS U HA3HAYeHUs
nammepHos nosedeHus nompebumerneti

A. OcHosHas KoHUenyus

Tecm E-H 3ak/moyaemca 8 paccMompeHuU moao, CKObKo nompebumeseli NoKUOaom meppumopuio 0718 NOJyYeHUA
mosapos u ycsiye (0mmok) U cKosleko nompebumeneti npuxo0am HA paccmMampusaemyto meppumopuio 0718 NOJyYeHUA
mosapos u ycsye (npumok). Kak npumok, mak u ommok Ugparom 8axHYI0 posie 8 onpedesnieHuU Moo, HACKObKO MOXHO
y8enu4uMb YeHsl Ha 0aHHOU meppumopuu 00 Moz0, NOKA NOBbILIEHUE UeHbl CMaHem HepeHmabesbHeiM 071a 6U3Heca.

B. Kakonpedename 2eo2paghuyeckue 2paHuybl pbiIHKa npu nomowyu mecma E-H%4%%
na onpedeneHus 2eoepagpuyecKux epaHul Coomaemcmayule20 puiHka 8 mecme E-H ucnonesyemca 0ea noHAMUSA,
LOFlu LIFO.

« LIFO («HemHo2o 8803a cHapyxu» (Little in From Outside)) = npou3sodcmaeo 8 onpedesieHHoU 30He / nompebrieHue 8
onpedesieHHoU 30He. [lpyeumu crnogamu, ecnu 1-LIFO=75% unu 909%'% aHMUMOHONOTeHOMY OpeaHy Ciedyem pactuupume
coomeemcmayoujuli eeoepaguyeckuli peiHOK. Kak 8UOHO, No Mepe cokpawieHus umnopma LIFO npubiuxaemcs K eOUHUYe.

« LOFI («<HemHo20 8bigo3a usHympu» (Little Out From Inside)) = nompebneHue 8 onpedeneHHOU 30He / Npou38odcMao
8 onpedeneHHoU 30He. [lpyeumu crnosamu, ecnu 1-LOFI>75% unu 90%, aHMUMOHONOIBHOMY OpeaHy credyem
pacwupumes coomgemcmayioujuti 2ecepagpuyeckull puiHoK. Kak audume, no mepe cokpaweHus skcnopma LOFI
makxe NpubnUXaemcs K eOUHUYE.

C. TonkoeaHue
leoepacghuyeckue 2paHuUbl polHKA — 3Mo Ma 30Ha - 3mo, 8 komopou LIFO u LOFI npeabiuwiaiom 3ad0aHHbI0 nopoe, 75% usu
90%. B makom cryyae aHmumMOHONOIbHOMY OpeaHy C1edyem pacluupume COOMeEMCmMayouwull 2e02paghudecKull poiHOK

bonee I'IO,ElpO6HO€ onncaHmne TexHK 1 nocnedHrx gen npueeaeHo B JOKyMeHTe «[locnegHne Ha6J'HO,E[eHI/Iﬂ OTHOCUTENBHO AHanm3a Kpwn-

TUYECKMX NOTEPb», COCTaBneHHOM bappw K. Xappucom”.

[E. ®pey Il v Mxxermc NaHredensa P u Goppect MakKnioep, «TecTbl n3vHra-XorapTu 1 ansTepHaTVBHbIE MOAXOAb! K PacyeTy PbIHOYHOM

LIO/IN Ha PbIHKax N1eyebHbIX yupexxaeHni», bionneTeHb MO aHTYMOHOMONBHOMY 3aKOHOAATeNbCTBY (2004 rog), ¢. 924-932.
Cm. peno USDOJ & Oracle Co. (2003), https://www justice.gov/atr/case-document/findings-fact-conclusions-law-and-order-thereon.

cm. KFTC, MpurobpeTetne Jinro Distillers Co. komnanuent Hite Brewery Co.(2006), file:///C:/Local%20Folder/Downloads/7.%20Acquisition%20

0f%20Jinro%20Distillers%20C0.%20by%20Hite %20Brewery%20Co..pdf.

Snb3WHra 1 XorapTy Npeanoxmnv aga nopora: 75% («cnabblit» pbiHOK) 1 90% («CUMbHBIM» PBIHOK), UTO ABMAETCS OOLIENPUHATON MepPOWt

KOHUEHTPaUUW pbiHKa.

27


https://www.justice.gov/atr/case-document/findings-fact-conclusions-law-and-order-thereon

O630p KOHKYPEHTHOTO perynmpoBaHnA EBpaSVH;ICKOFO SKOHOMKNYECKOro COK3a

B Pa3gene VIl 06 «OnpepneneHn ypoBHA KOHLIEHTPALMN
TOBapHOro pbiHka» EDK  Bbibpana CRs M MHAeKC
XepdunHpana-Xunplimara (HHI)'"” B kauecTse nokasatenein
KOHUEHTpaumm  TOBapHOro  pblHka.  OpHako  CRs
NPeAnonaraeT, Yto Ha pPblHKe CYLECTBYeT TOMbKO TPK
YyUacTHMKa, B TO BPEMA Kak B AENCTBUTENbHOCTM
CyLWeCTBYIOT PbIHKM, Ha KOTOPbIX MPeACTaBNeH BCEro OAMH
YUACTHUK WM KOHKYPUPYIOT TOMBKO ABa YuacTHMKa. 1o
3TOW NpuunHe npeanaraetcs, 4tobsl ESK Boibpana CR1 1
CR2 B KauyecTBe KpUTEPWEB MOHOMOMBHBIX UK
NIyOMOSbHbIX PbIHKOB.

41. /lna onpedeneHus YpoBHA KOHUeHMpayuu mo-
8APHO20  PLIHKG  UCNOJIL3YIOMCA  Ciedyloujue
nokasamenu: @) Ko3gouyueHm pPbuIHOYHOU KOH-
ueHmpayuu (CRs) - cymma dosneli (8blpaxeHHbIX
8 npoueHmax) 3 kpynHetwux Xo390Cmeyoujux
Cy6BeKmMo8, OCYWECMBAAIWUX OeameTbHOCMb
Ha mosapHom puiHke (Di, Dz, Ds)

[Ina uHgopmayuu: 8 GHMUMOHONOMLHOM
3akoHodamesnbcmae Pecnybiuxu Kopes
KO3ghhuyueHmM pbIHOYHOU KOHUeHmMpayuu
paccmampusaemcs cneoyrouwum obpazom:’'®

A. B. cnydae 3noynompebreHus O0OMUHUPYIOWUM

nonoxeHUeM
Cmamea 4 ([JonyweHue 0O OOMUHUpYIOWeEM
NOJIOXEHUU KoMNaHuu Ha DpbIHKE).

Xozaticmsyloujull  cybeekm (3a  UCK/TIOYeHUEeM
cybvekma, 2000800 06veM NPOOAX U/IU NOKYNOK
KOmopo2o 8 onpedenieHHoU cghepe Kommepyeckol
desmenbHOCMU cocmasnsem MeHee 4 mapo
B80H), YbA 00/1A HA pbiHKe 8 onpedeneHHoU cpepe
KoMmepyeckol desmenpbHocmu nodnaddaem noo
Oelicmaue 00HO20 U3 C/1edyIoUUX NOONYHKMOS,
npusHaemcsa O0OMUHUPYIOWUM hpednpusmuem
Ha pelHKE, CO2NACHO NoOnyHKkmy 7 cmameu 2:
1. [lona pulHKG  00HO20  hpednpuamus
cocmasagem 50/100 unu 6onee; 2. Obwas
00718 pbIHKA He 6onee uyem mpex npednpuamuti
cocmassngem 75/100 unu 6osnee; npu 3mom me,
UbA 00114 peiHKa meree 10/100, ucknnyarmca u3
0aHHo20 pacyema.
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B cooTBeTcTBMM C MyHKTOM 42, ESK Knaccuduumpyet
pPbIHKY, UMetolne 70% < CRs < 100% mn 2 000 < HHI <
10 000 Kak BbICOKOKOHLEHTPUPOBaHHbIE. OfHAKO Ha
BbICOKOKOHLEHTPUPOBAHHOM pbiHKe CRs = 70%, ecnn
Y Kax[oW KOMMaHWM OAMHaKoBadA [OMA pbiHKa B 23,3%,
M [aHHbIA PLIHOK ABNAETCA Hambonee KOHKYPEHTHbIM
cpeau BblCOKOKOHLEHTPMPOBaHHbIX PbIHKOB. B
TakoM cfydae npw pacyete HHI aaHHbIM nokasaTenb
coctaBnseTt 1,628. CnegosatenbHO, MUHWManNbHbI HHI
BbICOKOKOHLIEHTPUPOBAHHOIO PblHKa AOKEH COCTaBNATb
He 2 000, a 1 650.

e. MeTtoaunka onpepeneHnAa MOHOMNOJbHO BbICOKMX

(HM3KNX) UeH

B 06bIUHbBIX YCNIOBUAX LieHbl ONpPeaensioTcs PbIHOUHBIMY
cUnamy, CpoCcoM W MPEANOKEHVEM, MPU 3TOM OHU
BCE PaBHO MOTYT CYMTATbCH BbICOKAMM WM HUZKUMM,
HekoTopble yTBepXKAaloT, UTO BbICOKME LeHbl cregyeT
perynvpoBatb 6e3 Kakux-nMbo YCnoBuin, OCOOEHHO B
CNyyYasx, KOraa LeHbl YCTaHaBAMBAOTCA HAa MOHOMOMBHOM
PbIHKE.

HekoTopble oTpacnn TpebyioT LLeHOBOrO perynmpoBaHus
He3aBWCMMO OT YPOBHA 3SKOHOMMUECKOTO  Pa3BUTKA
CTpaH. Hanpvmep, LeHOBOe perynnpoBaHvie MOXeT
6bITb OMpPaBOaHO B OTPAC/IAX ECTECTBEHHBIX MOHOMOMMA,
Kak, Hanpumep, CBA3b, 3MNEKTPUUYECTBO, KOHLECCUM AN
aBTOMOOWIbHBIX [OPOT. LleHOBOe perynunpoBaHve Takxke
HeobxoAMMO B OTpacnsx (Hanpumep, OOLeCTBEHHbIN
TpaHcnopT, A3C), KoTopble MOCTaBNAT OOLEeCTBEHHbIE
ToBapbl mnn ycayrn. C TOUKM 3PeHUA KOHKYPEHTHOM
NOAUTKKM BbIBAIOT CNyYal, KOraa LIEHOBOE perynmMpoBaHume
OMnpaBhaHO MpPW  UYPE3MEPHO  BBICOKMUX WU HU3KKX
LeHax. Ecnu TouHee, BMELIATENBCTBO aHTUMOHOMOMBHbIX
OpraHoB B LIEHOBOE pPerynvMpoBaHMe 3aK/iouaeTcs He
B YCTAHOBMEHUM KOHKPETHOrO YPOBHA LeH, a vlb B
OrPaHVYEHNN HAMEPEHNIA 1/ NOBEAEHNA KOMMAaHWN.

CornacHo Pazgeny «ll. OnpegeneHne MOHOMOBHO BbICOKOW
Y MOHOMOSbHO HWM3KOM LieH», ESK MOXeT perynmpoBaTb
MOHOMOSBbHO BLICOKYIO LIEHY, YCTAHOBAIEHHYIO 3aHMMAIOLLVIM
JOMUHMPYIOLLIee NONOXKEHWe XO3ANCTBYIOLMM CYyOBEKTOM,
ec/M 3Ta LeHa NpeBbllaeT CymMMy HeobXOoauMblX s
NPOW3BOACTBA W peanv3almmn Takoro ToBapa PacxofAoB U
npubbINK.

OOHako Takoe BMeLLaTeNbCTBO  Bbi3blBaeT BOMPOCHI,
MOCKOJIbKY  OTCYTCTBYKOT OCHOBaHWA A4 TOro, yTOObI

HHI paccunTbiBaeTca nyTem KBaapaTypbl 4ONM PbiHKA KaXKAOW GUPMbI, KOHKYPUPYIOLWE Ha PbIHKE, @ 3aTeM CyMMMUPOBAHWEM MOyuYeH-

HbIX Undp. MoppobHee cm. Hke: MHaekc XepduHaana-Xvplwmana, 25 vioHa 2015 r, pas3MelleH no ccoinke https://www.justice.gov/atr/
herfindahl-hirschman-index (nocneaHee noceuyervie - 30 aekabpsa 2019 ).
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AHTUMOHOMNOMNbHbIE OPraHbl PeryavpoBann BCe LiEHDI,
npeBbillatolMe CyMMy PacxofoB, HEOOXOAUMbIX AnA
NPOW3BOACTBA W MPOAAXKN TAaKOro TOBapa, U NpubbINu.
MoHoMofbHble  KOMMaHWW  MOTYT  NoTpeboBaTb
rapaHTui Npubbinu, NpeBbilatlollen pasmep pPacxoios,
HeobXxoAMMbIX 18 MPOW3BOACTBA M MPOAAXKM TaKOro
TOBapa, B KauyecTBe MOOLWPEHMA 33 MHHOBALMOHHYIO
neatensHocts  (HWOKP). B pgaHHOM  OTHOWeEHUN
BbICOKME LieHbl MOANexaT PerynMpoBaHMIO TOMbKO B
TOM C/lyyae, e€CciM paccMaTpuBaemoe noBefeHne
KBanudUUMpyeTCa Kak 3noynoTpebneHue, 1 NosTomy
HeobXoaMMO  [06aBUTb  CNOBO  «CyL|ECTBEHHO»'%
(nepen «npeBbllaeT pasMep») A8 HaaJexallero
0060CHOBAHMA UCKTIOUNTENbHOMO BMELLATeNbCTBA.

1. Obwue noMOXeHUA.3. a) ecnu makas ueHa
npesvilugem  Cymmy — Heobxo0umelx  O/iA
npou3soo0Ccmea U peanuzayuu makoo mosapa

pacxodos U npubeiiu

Kpome Toro, E3K pomkHa YTOUYHWTL Onpepenexue
«pacxofjoB» B [aHHOM KOHTeKCTe. Kak M3BecTHo,
C/TIOBO «PACXOAbl» MOXET OblTb He CamMblM MOAXOAALMM
CNOBOM B UENAX MPVIMEHEHWA  AHTVIMOHOMOMBHOIO
3aKOHOAATENbCTBA, MOCKOMbKY OHO  WUCMOSb3yeTca B
ByxranTepckom yuete. [103TOMy TEPMUH «PaCXOfbl» MOXKHO
3aMEHUTb TEPMUHOM «M3AePXKMU» ANA 6ONbLIEN TOYHOCTM
B AAHHOM KOHTEeKCTe.

B nwbom ciyyae, HeobXxooMMO  AOMOAHWUTENBHO
NOACHUTb, KakMe BUAbI «PacxofoB» (nanee MMeHyembix
«V3AePKKaMM»)  BKIOUEHbl.  HekoTopble  u3epKku
MCMONb3YIOTCA  aHTUMOHOMOMbBHBIMA ~ OpraHamu, UTobbI
NpoaHanM3nMpoBaTb, OrPaHWYMBAIOT I MOHOMOJMbHO
BbICOKME WM MOHOMOMBHO HU3KME LEHBI KOHKYPEHLMIO
Ha pbiHKe. BOMBLIMHCTBO aHTVIMOHOMOSBHBIX OPraHoOB
MCMONb3YIOT CIEAyoLne U3 HUXKENepeUnCIeHHbIX BMIOB

109

M3mepXeK AnA OLEHKU XapaKTepa npennonoXuTenbHoO
MOHOMOANCTVYECKOTO  MnoBeAeHWA.  Havbonee uyacto
YMOMUHAIOTCA CneaytoLme nsaepxkn':

e [lpepenbHble m3aepkkn («[») npeactaBnAloT
coboit yBenunueHve obWWX M3aepxKeK, OTHOCK-
MbIX K MPOW3BOACTBY MocnefHel dakTuiecku
npovssefeHHOM eanHuLbl. [ npakTnyeckn Hin-
Korfa He MCNONb3yloTCA B KaueCTBe OPUEHTMPA

MO pALY MPUUMH, BKIIOUAA CNIOXKHOCTb pacyeTa.

CpeaHue nepemerHble n3gepkkun («CM») npen-
CTaBNAIOT COOOM 0OLLIME NePEMEHHBIE N3OEPXKKY,
NOAENeHHble Ha KOMMUYECTBO MPOU3BEAEHHbIX
ennHuL,. MpakTUYecKn BCe PUCANKUMM UCMOSb-
3YHOT WM UCMNOMb30BANM AAHHBIV BUL U3 PKEK.

CpepnHuvie ycTpanumble m3gepxkn («CYW») co-
CTOAT W3 U3AePXKEK, KOTOPbIX MOXHO M36exaTh,
He MPOM3BOAA 33[jaHHOE KOMMYECTBO eAuHUL,
MOAENEeHHbIX Ha [aHHOe KOMMYeCTBO eaviHULL.
CpefHne yCcTpaHUMble M3AEPXKM MO NPUPOC-
THOMY MPOW3BOACTBY WCMONb30BaNUCL MUHK-
ctepcteom toctnumm CLUA (DOJ) B gene npotms
American Airlines.""!

CpepnHvie obume uznepxkn («COW») npepacTas-
NA0T cobolt oblive M3AepPXKKKM, MNofeneHHble
Ha KOMMUYeCTBO MPOW3BEAEHHDBIX eanHuL. OHU
paBHbl cymme CIMM nitoc cpefHne NOCTORHHbIE
N3OEPXKKN.

3nepxkn, TPagWLUMOHHO WCMONb3yemble B cCuCTeMe
KOHKYPEHLMM, OTAMYaloTCA B PasHbix oTpacnax. OaHako
OOMbLWMWHCTBO  @HTUMOHOMOJbHBIX OPraHOB B LIEIOM
npuHumatot CIM ona ueneit onpeaeneHns, ABAAETCA nn
LieHa MOHOMOSIbHO BbICOKOW 1K HeT.!'?

B coOTBETCTBMM C [OKYMEHTOM MpeACTaBAseTca, 4To
ESK perynvpyeT MOHOMOMbHO HU3KME LieHbl, KOTOpble
HE OrPaHMYMBAIOT KOHKYPEHLIMIO Ha PbIHKE W HE UMeIoT
HaMEepPEHNA OrPaHNUYUTL KOHKYPEHLMIO.

B npuHATbIX KOPencKomn KoM1CCrel No CnpaBeanveoi TOprore PyKOBOAALLMX NPUHLMNAX No 60pb6e C 3n0ynoTpedneHusamiA AOMUHIPYIOLLMM NO-

JIOXKEHMEM FOBOPUTCS, YTO 3HAUMTENBHOE MOBbILLIEHME U HEBOMbLLIOE CHKEHME LieHb! OMPEaEeNnAeTCA C YUETOM M3MEHEHWI B LIEHE, MPeANOKEHN
1 CNPOCe, MHAEKCA LEeH NPOW3BOANTENEN, YKa3aHHOTO B NOAMYHKTE, A0V YBENNYEHNA LieHbl NPefNPUATAA Ha SKCMOPTHOM PbIHKE 1 BO3MOXHO-
CTV KOMMaHWM MOBMNATb Ha POCT LieHbl Ha PbiHKe (CTatba V-1 (Hecnpaseanneoe ycTaHOBNEHWE, NOAAEPaHME U U3MeHeHMe LieHbl)-(6). C apyrow
CTOPOHbI, €BPONENCKME aHTUMOHOMOMbHbIE OPraHbl, Takie Kak aHTMMOHOMOMbHbIe opraHbl CoeanHeEHHOro KoponeBcTBa, NpeanoumnTaioT TepMUH
«Ype3MePHbI», a He «3HauMTenbHbIN». B fene OnmnHa/MNdaiisepa B vioHe 2018 rofa AnennaumyoHHbIi ToOyHan no BOMpocam KOHKypeHLmmn Benu-
KODPUTaHWV 3aABW1, YTO OpraHbl BACTV AOMKHBI PaCCMOTPETb PA BO3MOXKHBIX aHANM30B, OTPAXAIOLMX PbIHOUHbIE YCIIOBYIA, OOBEM W KaueCTBO
JaHHbIX, KOTOpble MOTYT ObiTb NONYYeHb, 1A YCTaHOBNEHWA 6330BOM LiEHb! WM AMaNa3oHa, KOTOPbIM OTPaxaeT LieHy, KoTopan OyaeT el ACTBOBaTb B
YCIIOBUAX OObIYHOM M AOCTATOUHO SPOEKTUBHON KOHKYPEHLMM, U 3Ta 6330Bas LieHa [JOMHa ObiTb CONOCTaBMEHa C peanbHOM LeHOW MPOyKTa Ais
onpegeneHna ee upeamepHocTH (Knayamo KanbkaHbo, AHTyaH Yancan 1 xoluya Yaiit, SKOHOMMKa MOHOMOMBHO BBICOKMX LieH: MpUMeHeHVie B Gap-
MaLIEBTUUECKON MPOMBILLNEHHOCTY, MKy pHan eBPONECKOrO 3aKOHOAATENbCTBA M MPAKTUKIL B 06MacTv KoHKypeHLmm, 2019, Tom 10, No 3, p168).

pPOHHeMy nosefieHuo (2008 rop, Knoto), . 9-11.

m

12
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OTYeT 0 XMLLHNYECKOM LieHO0OPa30BaHMK, NOArOTOBNEHHDIN Pabouelt rpynnoin MexayHapoaHon KoHKypeHTHon cetu (MAC) no ogHocTo-

CoepviHeHHble LLTaTtel npotne AMR Corp., 335 F.3d 1109 (10-11 6ronnetens 2003 rog).
MopnenbHbif 3akoH IOHKTAL] 0 kKoHKypeHumn, YacTs 2, KommeHTapuy, rmasa IV 8 HoBow peaakumm (2015 rog), ¢.13.
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5. [loo MOHONOJI6HO Hu3KoU ueHou
noHumaemcs yeHa, YCMaHosneHHas
3aHUMaWuUM OOMUHUpPYlOUjee NOJIoXeHUe
xo3alcmeylouum cy6sekmom  (Cybvekmom
DbIHKAG), NpuU  HAAU4uu 8 COBOKYNHOCMU
cnedyloujux ycosul: a) ecaiu 3ma ueHa Huxe
CYMMbl  QAKMUYECKUX UU  HEOBXO0UMBbIX
071 Npou38oo0CMea U peanu3ayuu Mmakoeo
moesapa pacxodos u npubeinu; 6) eciu ama
UeHa HUXe yeHbl, Komopas cchopmupos8anace
8 YC/108UAX KOHKYPeHUUU Ha cONOCMAasuMom
MOBAPHOM PbIHKE Npu  HAUYUU MAKO20
pblHKa Ha meppumopuu Colo3a unu 3a ee
npedesnamu.

Ho CHWXeHVE LieH Ha TOBapbl MOXeT GaKTUUeCKU yyulinTb
6narococTosHve NoTpebuTeneit, NOCKONbKY NoTpeduntenm
MOTYT npuobpectyt 6oMblie TOBAPOB Mpu Gonee HU3KKX
LeHax. [oaTomy fae Koraa JOMUHVPYIOLME YUaCTHUKN
pblHKa MPOAAIOT HEKOTOpble TOBapbl MO HW3KOW LiEHe,
B MPUHLWNE, aHTUMOHOMOMbHbIE OpraHbl He [OMKHbI
BMELLVBATLCA B GYHKLMOHUPOBAHME PbiHKOB'™®, B AaHHOM
OTHOWEHUM  PEeryvpoBaHne  MOHOMOJIBHO — HU3KOM
UeHbl MOXeT OblTb OMpaBAaHO TOMbKO TOrAa, Koraa
AOMVHUPYIOWNIA YYACTHVK PbIHKa HamepeH OrpaHU4nTb
KOHKYPEHLIMIO Ha PbiHKe NOCPeACTBOM AEMMWHIA U KOraa
KOHKYpPEHUMA OeiCTBUTENIbHO OrPaHNYMBAETCA.

f. MeTtoauka pacueTa 1 NOPAAOK HANTOXKeHUA
wrpados

HakaszaHuve, B KOHEYHOM CueTe, WMeeT Lesblo
npefoTBpalleHne He3aKOHHOro NoBeAeH A 1 MO3TOMY
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Ct. 2578, 125 L.Ed2d 168 (1993 rop).
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JO/MKHO MPOW3BOAUTb CAEpPXMBAOWUA  3hdeKT '
HakasaHue, Hanaraemoe 3a  aHTUKOHKYpeHTHOe
noBefeHne, BKNoYaeTBCeba WTpadbl Mnepruoagnyeckme
BbIMMaThl MEHW ([eHeXHble BbIMIaThl), HO Takxe
MOXET BK/tOUaTb Apyrve mepbl K GU3Myeckum nuuam,
HanpvMep, 3anpeT Ha BbINOMHEHME ONpPeaeneHHbIX
GYHKUMI 1 TIOpEeMHOe 3aK/iloueHne B COOTBETCTBUM C
YrOMOBHbLIM 3akoHofaTenbcTBom'"”. Pasmep wrpadoBs
MOXEeT BapbMpPOBaTbCA B 3aBMCMMOCTM OT BMAA
AHTUKOHKYPEHTHOW [€ATENbHOCTM M OT CTPaHbl K
cTpaHe.'®

AHTVMMOHOMNONbHOE 3aKOHOOaTe1bCTBO 4acTo
onpependaetr Juub O6U.LVI€ rPaHWLUbl  HaKa3aHWA,
noa4vyepkKkmMBada TOJNbKO [OBa KpuUTepuda, nognexalnx

cobnioaeHnio NpU yCTaHOBAEHUN KOHKPETHOW CyMMbl
wTpada: TAKeCTb W  AAUTENbHOCTb HapyuweHua.'’
BONbLWMHCTBO KOHKYPEHTHbIX OpraHoB paspabaTbiBatoT
MeTofMUYEeCKMe YKa3aHWA MO HaNOXEeHMIO HakasaHun
nocne nNpruobpeTeHna HEKOTOPOro OMbiTa BbIHECEHUA
peleHnin Mo aHTVMOHOMOSbHLIM [€f1aM U BbiBOLOB,
CAenaHHbIX Ha OCHOBe 0630pa CynebHOW NPAKTUKK MO
AaHHOMY BOMpocy''®, MoCKoMbKy CymMMa Hanaraembix
WwTpadoB., Kak NPaBmno, obxanyeTcs.

[lake OfHO M TO e aHTWKOHKYPEHTHOE MnoBeaeHune
B OOHOW OPUCAMKLMN MOXET MPUBECTVU K PasHbiM
wrpadam B CBA3M C YUETOM [PYrvX CYLWECTBEHHbIX
bakTopoB,  KOTOpblE  MOFYT  YCTaHaBAMBATbCA
YrONIOBHbIM MPaBOM (OTBETCTBEHHOCTb HapylWUTENs,
nperMyLLecTBa, NOyYeHHbIe HapywuTenem). Kak BUAHO
M3 Tabnuubl HUXe, OOMbWUHCTBO AHTUMOHOMOMbHbIX
OpraHoB HaumMHaloT C 6a30Boro wWTpada, KOTOPbLIN
3aTeM KOPPEKTUPYETCA B 3aBUCUMOCTM OT OTATYAIOLINX
U/Mnn CMsAryaownx obctonaTenbcTs. '

Brooke Group Ltd. npoTus Brown and Williamson Tobacco Corporation, BepxosHbit cya CoeamHeHHbix LLTatoB Amepuki, 509 U.S. 209, 113 S.
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Cm. Boytep M.1., Bunc «OnTmanbHble Wwrpadbl B KOHKypeHLun. Teopua v MNpakTuka» B xypHane Muposasa KoHkypeHuwsa, Tom 29, N2 2, nioHb
2006 r.: «BblHECEHME WTPADOB B OTHOWEHWM KOMMNAHWIA, NPUSHAHHBIX HAPYWUBWUMU HMUMOHONO/IbHbIE 3anpembl, MOXem cnoco6cmeo-
8amb npogunaKkmuke makux HapyweHutli mpems cnoco6amu. Bo-nepssix, 0HO Moxem UmMems coepxuearowuti spgpekm, co3oasas
PpeansHyIo y2po3y Npeciedo8aHuUs U Wmpagpos, ypagHos8ewusds oxudaemsie 3ampamel U 8612006, 4mobsl yOepxame KOMNAHUU Om cosepuie-
HUSA aHMUMOHONOJIbHbIX HAPYWeHUU. Bo-8mopbix, OHO MOXem 6 Mo xe 8pemMs OKa3ames MopasibHoe 8o30elicmeue, NOCKO/IbKY NOCkI1aem
CU2HAI 3aKOHONOCTYUIHbIM 2PAXXOAHAM, YKDENIAA UX MOPATbHYK NPUBEDKEHHOCMb AHMUMOHONObHEIM 3anpemam. B-mpemesux, 6nazodaps
NoAUMUKe CMA2YeHUA HaKA3aHUSA U UCNO/Ib308aHUIO Opy2Uux OMAYAoWUX UU CMAHYAIOWUX 06CMOAMensCme, 8AUAIUUX HA pa3Mep Hanaza-
emMo2o Wmpdacga, mo2ym G6eime yeesiuyeHbl pacxodbl Ha cO30aHuUe U hyHKYUOHUpo8aHue kapmerneu».

IOHKTALL, «Coomeemcmayiowjue caHkyuu u cpedcmaa npagosol 3aujumesi», TD/RBP/CONF.7/5 (2010), pa3mMelleHo Ha caiTe http://unctad.
org/en/Docs/tdrbpconf7d5_en.pdf

Cm. MogenbHbI 3aKOH O KOHKYpeHUMK, YacTb 2, KommeHTapun, rasa X| B HoBoW pefakumm (2015 rog), ¢. 6-8.
Cm. PernameHT EC N2 1/2003 0 NnprMeHeHMM MPaBU KOHKYPEHLMW, N3N0XEHHbIX B CTaTbax 81 1 82 [loroBopa, cTatha 23, (3).

CM. YKazaHua EBponeiickolt Kommccum o cnocobe onpeaeneruns Wwrpados, HanaraeMblx B COOTBETCTBMM CO CTaTbelt 23(2)(a) PernameHTa
Ne 1/2003,J C 210, 1.9.2006, c. 2-5.

O3CP, CaHKUMM B @aHTUMOHOMOAbHbIX Aenax, 14 okTabpsa 2016, .15 (DAF/COMP/GF(2016)6), focTynHO no ccbinke ... https://one.oecd.org/
document/DAF/COMP/GF(2016)6/en/pdf.
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OTaryatoLLe 06cToATENLCTBA

(mAryatoLLme 06CToATeNbCTBA

Peunansumam
Bepyuias ponb nnm NOACTPEKATENbCTBO K HapYLLIEHNIO

Mepbl NPUHYXAEHNA UM BO3ME3AWA ANA
obecrneueHna NPOAOMIKEHNA HapyLIeHWA

Otkas ot coTpyaHn4ecCTBa

MponomKeHvie HapyLeHnsa Nocse Havana
paccnefoBaHns CO CTOPOHbBI aHTUMOHOMOSbHbIX
opraHos

MOHMMaHVIe HEe3aKOHHOCTI NOBeAeHNA
IHCTUTYanM3npOBaHHbIN XapakTep HapyLeHNs
Ba)KHOCTb 3aTparnBaemon oTpaciu

YuyacTue gupeKkTopa 1/ nnm Ton-MmeHeaKepoB

HapyteHue cynebHoro 3anpeta uim TpeboBaHui
YCNOBHOMO 0CBOGOXKAEHUSA

Pasmep KomnaHnm

[encTBytowasn NoanTMKa aHTUMOHOMOSTbHOTO
KOMMaeHca

HesHauntenbHasa posb

[laBneHne co CTOPOHbI APYTMX HapyLLMTENen
CoTpyLHMYECTBO C aHTUMOHOMOSbHBIMM OpraHamu
He3amepnnutenbHoe npekpalleHne HapyLweHna

COMHEHWA OTHOCUTENBHO CyLLeCTBOBAHNA
HapyLeHNs

[loBefeHme, MOTBUPOBAHHOE |'|y6J'Il/l‘4HO-I'I [0aBOBbIM
[03BOJiIeHNEM

HeBbinonHeHne HapyleHnA

MegneHHan peaKuMﬂ/QpeaMepHaﬂ ONVTeNbHOCTb
BbIMOSIHEHWA Mpouedyp aHTVMOHOMO/IbHbIM OPraHOM

KomneHcaums ans nocTpafgaBLwnx CTOPOH

M PVHATME OTBETCTBEHHOCTH

VicmouHuk: Pekomeroayuu MKC no onpedeneHuro umpagos 3a kapmesnu 8 topucoukyusx MKC (2008)

PekomeHayeTca, utobbl ESK paccmoTpena BO3MOXHOCTb
MCMOMb30BaHMA  BLILIEOMMUCAHHBIX  MEXAYHaPOAHbIX
noaxonoB npu  pacuete wtpados  (Mpunoxerue),
[OMONHVB  METOAMKY NPaKTUKOM MPUHATUA PeLLeHWN.
OpHako xoTenocb 6bl  AOMONHWUTENBHO  PACCMOTPETb
cnepytolme coobpaxeHus.

Bo-nepBblx, B METOAMKE OMUCHIBAIOTCA Wb CMOCOOb
pacyeTa v NopAAoK HaNoXeHWs WTpado., HO OTCYTCTBYET
HOPMa O BO3MOXHOM BO3MelleHUW WTPadoB B Ciyyae
nepecMoTpa WK Jaxke aHHYIMPOBaHWA CYOOM pelleHns
ESK. Takaa Hopma, BKMOYadA, eCiM NPUMEHMMO, BbINAaTy
MPOUEHTOB, CAenalT AeNCTBYIOWYI0 MeTOAWKy bonee
npo3payHon un ana  npumeHeHma  E3K
AHTVMOHOMOJIBHOTO 3aKOHO4ATENbCTBA.

none3Howm

Bo-BTOpbIX, HECMOTPA Ha OCHOBHbIE 33flauM Haka3aHWA,

wrpadbl He MMeIOT Lenblo OaHKPOTCTBO  KOMMaHMiA-
Hapywutenen nocne onnatel  WTpadoB. B AaHHOM
OTHOLUEHNN ESK pexKomeHayeTcs PacCMOTPETb

BO3MOXXHOCTb BHEPEHWS MONOXKEHWS, MO3BOAAIOLIETO
YBENMUMTb CPOK OMAaThl LUTPahOB MM OMNNaTy B pACCPOUKyY
B MCKIIIOUMTENbHBIX Cydasx. [ina cnpasky, B Pecny6iuvke
Kopesn KoMNaH1AM pa3peLlaeTcs yBeNMUYUTb CPOK Onnathl
WTpadoB MAM OMfauMBath WTPadbl B PACCPOUKY C
cnenyiowmx ciydasx:

e FECnm oHa nmoHecna cyulecTBeHHbIN MaTepuanb-
HbI yLepO B CBA3M C NOXKAPOM, KpaxKel 1 T.4.;
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e ECnn ee x03aMCTBEHHAA OeATENbHOCTb HAXOANT-
CA NOJA CEPbE3HON YrPO30M B CBA3M C YXyALIA0-
WVMWCA YCNIOBUAMM BelEHNA AeATENIbHOCTY;

e FEcnv epvHoBpemeHHas BbinMfata  WTPadHbIX
CaHKUMI MOXET MpUBEeCTM K BO3HWMKHOBEHWIO
CyLWeCcTBeHHbIX GMHAHCOBBIX TPYAHOCTEN;

e Ecnn cywectsyoT gpyrve OCHOBaHMWA, aHano-
TMYHbIE YMOMAHYTHIM B TPEX BbiLeOMNMCaHHbIX
NyHKTax.

B-TpeTbux, E3K pekomerayeTca cobniofats 6anaHc mexay
MPO3PAYHOCTbIO MPW PACUYETE W HANOXKEHUU WTPadoB
W CNOXHOCTBIO, CBA3AHHOW CO C/IMWIKOM MOAPOOHBIMM
Pas3bACHEHNAMM MO PACYeTy U HANOXKEHWIO LTPadOB.
CnnLIKOM NOAPOBHbIE OMMCAHWA MOMYT UMETb HEraTVBHbIE
NOCNeAcTBna AnA MNPaBoONPUMEHUTENEN U MPUBECTY
K TOMy, YTO KOMMaHWAM OydeT TPYAHO TMOHATb, Kak
paccunTbiBannCh WTpadbl. Kpome Toro, B Cliyyae ClMWKOM
NOAPOOHOTO  OMUCAHWA  OTATUHAOWMX U CMATYAOLMX
baKTOpPOB, AaHTMMOHOMOMbBHBIM OpraHam OyaeT CIOKHO
PacCMaTPVBaTb KOHKPETHbIE CWUTYaUMuM B OTHOLLEHUM
XO3ANCTBYIOLLMX CyObEKTOB ¥ HALIMOHANbHbBIX SKOHOMVIK.

E. BbIBOAbI

C momeHTa BCTynneHus B cuny orosopa o EASC B 2015
rogy B EBpa3snickom 3KOHOMMYECKOM COlo3e fencTByeT

SOOEKTVBHBIN  PErVMOHANBHBIA  PEXUM  KOHKYPEHLUU.
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B HekoTOpble HaLMOHanbHble 3akOHbl ero rocynapcrs-
uneHoB OblNM  BHECEHbl COOTBETCTBYIOWME MOMPaBKM
B Uenax obecneyeHna CcobMOAeHNA HOBbIX MpaBwis
KOHKypeHLMI B cOOTBETCTBUM C pa3sgenom XVIII Jorosopa
n Mpunoxexvem N2 19 K Hemy.

SbdEKTMBHOCTb €BPa3NNCKON pernoHanbHom
CMCTEMbl  KOHKYPEHTHOrO MpaBa MOXHO OLUEHWUTb Mo
coyeTaHMio GakTopoB, Kak BHYTPEHHMX, TaK U BHELIHWIX.
CTpyKTypa HOPMAaTMBHO-MPaBoBOM 6asbl HagenseT ESK
UCKAOUNTENBbHOM CHEpolt KOMMNETEHUMN B OTHOLLEHWHN
AHTVIKOHKYPEHTHOrO  MOBedeHWd,  BAWAIWEro  Ha
TPaHCrpaHWYHble PbIHKK PeroHa.

B npennoxeHHOM TeXHUMYECKOM 3afjaHuy K paboTe,
cornacoBaHHom OHKTAZL mn E3K, 6bino  3akpenneHo
cnegytoulee:

1. [JloroBop o EBpasvMmncKoM 3KOHOMMYECKOM COto3e
(Pazgen XVIII Jorosopa «Obuwime NnpuHUMnbl M NpaBmuna
KOHKYpeHuum» u lpunoxeHune N 19 k [orosopy
«poTokon 06 0bWKX NpPUHUMNAX W MNpaBuiax
KOHKYpeHLUnn»);

KpuTepmn oTHeCEHVA PbiHKa K TPaHCrPaHNYHOMY;
MeToanKa OUEHKN COCTOAHWA KOHKYPEHLNY;

MeTtoguka onpegeneHva
(HV3KMX) LeH;

MOHOMOJIbHO  BbICOKNX

MeToavKa pacyeTa 1 NoPAAOK HaNoXeHWs WTpados;

MopAnoK pacCMOTPEHVA 3aaBNeHn (MaTepranos) o
HapYyLWeHUN OBLLWX NPABU KOHKYPEHLNY;

MNopAaaoK NpOBefeHVA PacCNefAoBaHNA HapyLUeHNI
0OLMX NPaBUI KOHKYPEHLMY;

MopaAoK PacCMOTPEHUA el O HapPYLWeHWUM NPaBuA
KOHKYPEHLY;

MopAAoK 3aWmnThl KOHOUAEHUMANBHOW MHGOPMALINK 1
OTBETCTBEHHOCTb 3a ee pa3rnalleHve;

. Mopagok paboTbl C JOKYMEHTamK OrpaHuyeHHOro
pPacnpPOCTPaHeHNA (KoHOMAHUMANBHBIMM 7
ANA  CnykebHOro Mnonb3oBaHWA) B EBpaswviickoi
SKOHOMMYECKOW KOMUCCUW;

. MNopagok nofjaun B EBPAsWNCKylo 3KOHOMMYECKYIO
KoMmMccuio  obpalleHnii  rocynapcTs yneHos
EBpaszuickoro 3KOHOMMYECKOro coto3a no
dakTam BBEAEHWA TrOCYAAPCTBEHHOMO  LIEHOBOrO
perynMpoBaHvAa 1 KX paccMOTpeHus EBpasninckon
SKOHOMWYECKOW KOMUCCUEN;

. OpraHw3auUmoHHas CTPYKTypa 6510Ka Mo KOHKYpeHUMn
E3K.
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XOTA HaCTOAWMIA OTUeT BKIloUaeT B ceba KOMMEHTapuu,
3anpoweHHble  E3K,  no  pgecAtTM  metoguKkam U
nopsagkam E3K, B oTueTe OTAENbHO paccMmaTpuBatoTCcA
cnepyolwme  Bonpockl  6e3  mocnedyilowent  OUeHKM
NpaBoNpUMeEHUTENBHON NpPaKTVK E3K, nmockonbky OHa
He ABNANaCb NPeAMETOM OLIEHKN:

1. Ol‘lpeﬂ,eneHme TPAHCTPAHNYHOIO PbIHKa;

2. TlonHOMOYMA MO  KOHTPOMO 33 3SKOHOMMWYECKOWM
KOHLIEHTpauwew;

3. [lporpamma 0CBOOOXAEHNA OT OTBETCTBEHHOCTY;

4. O6CTOATENBCTBE,  CMArvYalLMe 1 oTArvaloume
HaKazaHue;

5. JKCTeppuTOpManbHble MOIHOMOUNS;

6. B3aumopencTeue MeXxay Komunccuren "
HaLMOHANbHBIMU AHTVMOHOMOSBbHBIMU OpraHamu;

7. TlONHBIN 1 COKPALLEeHHbIA aHanu3  PbIHKOB  Mpu
Pa3NYHBIX HapYLIEHNAX;

8. KoopanHaumsa SKOHOMUYECKON [eATeNbHOCTU TRETbUX
KOMMaHW Kak OTAeNbHOE HapyLueHye.

F. PEKOMEHAALUU

OTueT HauMHAETCA C PACCMOTPEHMS OTAENbHbIX aCNeKTOB

HOPMaTVMBHO-NPAaBOBLIX akToB E3K u  3aBepuaetca

CNeayoLL MY PEKOMEHAALNAMM:
Hozoeop o EA3C u lpunoxxeHue K Hemy

i. Kak ynommHanocb B OTYeTe, PaBHbIA Pexum AN
XO3ANCTBYIOLMX  CYObEKTOB U rOCYA3PCTBEHHbBIX
npeaonpuaTUA  UMEeT  pellalollee  3HayeHne B
obecneyeHUn  HOPMANbHOTO  QYHKUMOHWMPOBAHWSA
PbIHKa Pa3BUTUM  KOHKYPEHTHOW  cpefbl, B
KOTopoW Bce CyObeKTbl MoanafalnT nof AencTaue
3aKOHOAATeNbCTBA O KOHKypeHumn. B 31O
CBA3M  TpebyeTcA pa3bACHeHWe, MOAMaJaloT  fu
rOCyAapCTBEHHblE  NpeanpuaTMA  Nog  AercTeue
KOHKYPEHTHbBIX HOPM.

n

ii. B oTueTe roBOpWTCA O HEOOXOAMMOCTW BKIOYEHMA
B KOHKYpPEHTHOe  3aKOHOLATEeNbCTBO — KpUTepuA
OOLW|EeCTBEHHBIX MHTEPECOB ANA Lenein npuMeHeHus
NONOXEHUN O HefoOPOCOBECTHOW KOHKYPEHLMMN.
B npotvBHOM  Ciyyae, BOMpPeKW  NepefoBoOn
MEXAYHAPOAHOM MPaKTUKe, 3aKOHOAATeNbCTBO B
001acTn KOHKypeHUMn ByAeT HanpaBneHo Ha 3auTy
KOHKYPEHTOB, TeM CaMblM MOAPLIBAA ANHAMMUKY PbIHKA.
K nonoxeHvsam o HeAOBPOCOBECTHOW KOHKYPEHLMN
JOMmKHa ObiTb MpYMeHeHa Hopma O cobnodeHUn
HaLMOHANbHbBIX MHTEPECOB.


file:///C:/TRAVAUX/2005320_E_R/Files%20received/consultantplus://offline/ref=3B36AD66EFADE90CBFC6063C8D30F2EDDD253C0C436EEEC708D4DBAC960E7CFD659E616D9D7FFDH90CM
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TakKe pekomMeHOyeTcA paclmpuTb NonHomouma ESK
MO NpeceyYeHmio 4eNCTBIR XO3ANCTBYIOLWMX CyObEKTOB,
He 3aperncTpUpOBaHHbIX B EBPA3nincKom pernoHe, To
eCTb NpefocTaBuTb EIK BOIMOXHOCT Npecneaosatb
MOObIX  MHOCTPAHHBIX  CYOBEKTOB,  OMEpPUPYIOLINX
Ha  eBpa3nCKOM  PbIHKE, YbA  XO3AWCTBEHHAA
[eATeNbHOCTb OKa3blBaeT BVAHME Ha pbiHOK EASC 1
ero TeppuTopuK, Hagenuns ESK skcTepputopranbHbimm

MOSIHOMOYMAMM B COOTBETCTBUM C  MepeaoBON
MeXAYHaPOAHOW MPaKTUKON.

[Opn30HTaNbHOE  COTPYAHWMYECTBO  HaLMOHANbHbIX
KOHKYpeHTHbIX BegomcTs (HKB) 1 BepTuKanbHoe

cotpyaHuuectso mexay HKB n E3K cnepyet ynyuwnts
nyTeM pacwmpeHvs chep rapmonmzaumun. B oTuete
BbICKA3biBAETCA MbICb O TOM, YTO rapMOHM3aLma
[OMKHA  OCHOBBIBATBCA  HA  HafHAUMOHANbHOM
npaee, Npu 3TOM TakKxe LenecoobpasHo 6Obi1o 6bl
OCYLIECTBIATL FAPMOHK3aLIMI0 NPOLIECCYanbHbIX HOPM,
UTO MOXET OKa3aTbCA BaXHbIM ANA 3hdeKTUBHOro
NpaBoOMpPUMeHeHWs,  obnerdas  ropPU30OHTaNbHOE
COTPYLHMYECTBO KOHKYPEHTHbIX BeoMcTB Coto3a.

Kpumepuu omHeceHus pbIHKA K MpaHc2paHuU4HoOMy

V.

Vi.

Vi,

[na nonHoOW OUEeHKM KoHuenuum
SKOHOMMWYECKOM  AeATeNbHOCTVM  TPeTbMX  NUL»
KaK CaMOCTOATENBbHOMO  HapyweHua HeobxoAnma
AOMNONHUTENbHAA MHOOPMALMS O ee MNPUMEHEHWN,
MOCKOMbKY AaHHaA KOHUEenuMA He MCnonb3yeTca B
APYrUX IOPUCONKUMAX.

«KOOPAMHALINM

Insa obecneuyeHns [OMNONHWUTENBHOM TMOKOCTM Mpw
aHanmn3e Kommnccmen fen o KOHKypeHUmuv npeanaraeTca
pPaccMOTPEeTh BBEAEHWE HOBOMO KpUTepUA AnAa Lenen
onpefeneHna COOTBETCTBYIOLErO TOBAPHOMO PbIHKa,
CBA3@HHOrO C MPOAYKTOBBIMA FPaHMLaMKU  PbiHKa.
B oTueTe pexomeHayeTcA paclUMpUTb TONKOBaHME
onpeaeneHnsa COOTBETCTBYIOWErO PblHKA, BKIIIOYMB
B HEro aHanM3 nNpOAyKTOBbIX rpaHUL pbliHKa B

COOTBETCTBMM  C  MEepefoBON  MEXAYHapOAHON
NPAKTUKOMN.

Heobxoanmo NpoABNATH OCTOPOXKHOCTb B
BOnpoce npeaocTaBnerHua PErnmoHanbHoOMy
opraHy NCKNOUNTENBHOM KoMMNeTeHLWN n
LeHTPaNM30BaHHOrO  MpPUMEHEHWs  pervoHanbHbIX
npaBun  KOHKypeHuuw.  [lpeanaraetca  M3yduTb

nepenoBble MOAXOAbl B MaHe LeHTPann30BaHHOrO
AN [ELEHTPANIM30BAHHOMO  MPABOMNPUMEHEHWA  C
YYETOM OMbITa APYrMX PErMOHaNbHbIX SKOHOMUYECKMX
OopraHusaumii, Takux Kak  3anafHoadpuKaHCKNIA
SKOHOMMWYECKMI 1 Ba/IIOTHBIA COK3 1 EBponenckmm
COl03.
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lMopsdok 3auyumel KOHGhudeHyuaMbHOU
UHpopmayuu

viii.

[nAaobecneyeHna eaAMHOro NoaXoa Ha PervoHanbHOM
ypOBHe E3K pekoMmeHayeTCA pasbACHUTL ONpeaeneHmne
KOHOMAeHUMANbHOM  MHOGOPMaLMK, NPUHMMAs  BO
BHVMaHWe ee VMHTepnpeTaumnio AeNOBbIMUA Kpyramu n
LPYTMMU 3aMHTEPECOBAHHbBIMM CTOPOHAMMU.

na NpPO3paYHOCTM  MpeacTaBnAeTcs
BaXXHbIM pa3paboTaTb TeCT Ha KOHGUAEHUMANbHOCTD.
B uensx noBbllEHWA MPaBOBOM OMpeaeneHHoCTV 1
JIOBEPUA YYACTHUKOB PbIHKA K aHanwm3y, NpoBOANMOMY
Komnccnelr, pekomeHayeTca pa3pabotaTb MeTOAVKY
OLIEHKMN KOHGVAEHUMaNnbHOCTH nHbopmaumn,
NOMyYeHHOW OT CTOPOH WAW  YMOSHOMOYEHHbIX
OPraHOB roCyAapCTB-UNEeHOB.

MOBbIWEHNA

Mopsadok pa6omel c HapyweHUAMU

X.

Xi.

Xii.

Xii.

Xiv.

Yto KacaetcA nopagkoB EJK, ana  ykpennenuA
NPaBOBOW ONpefeneHHOCTN HeobX0AMMO 0ObeNHNTD
TpW NopAAKa B 0AWH. B oTueTe fenaeTca BLIBOA O TOM,
YTO Hanmume Tpex MOCNeAoBaTeNbHbBIX MNOPAAKOB,
OMMUCHIBAIOLLMX MPOLIECC pacCnefoBaHms, MOXET ObiTb
0bpemMeHUTENbHBIM A8 CTOPOH U YMONMHOMOYEHHbIX
OpraHoB  rocygapcre-uneHoB. Cama  Komwccus
u3BneveT Ana cebs NoMb3y OT 3TOrO B pamKax fief.

Nns 6onbluel NoCNefoBaTeNbHOCTM "
ONpefeneHHOCT Takxe NpeanaraeTca pacCMOTPETb
BOMPOC O pa3paboTke MOPSAAKOB C YYeTOM OrbiTa
PACCMOTPEHNA KOHKPETHBIX f1ef.

KOMMCCMM  pPEKOMEH[YeTCA  PacCMOTPETb  BOMPOC
O BCECTOPOHHEM  3acC/ylWMBaHUM  CTOPOH  Mpu
NPUHATAN pellieHnin 06 0bs3aTenbCTBax CTOPOH Mo
BOCCTAHOBNEHMIO KOHKYPEHLWW; YYMTbIBAS MHEHMA
CTOPOH O cofiepKaHuy 06A3aTeNbCTB, MOXHO 4OCTUYb
NYULINX Pe3ySbTaToB.

YyuTbiBas  MOBTOPEHWE  TEPMMHA  «MPU3HAKK
HapyleHva», MO MeHbluell Mepe, B [ABYX U3
Tpex peweHnn (97 wn 98), ona  ynaydweHua

NOCNeaoBaTeNbHOCTY, MPO3PaYHOCTU U MPABOBOM
onpefeneHHocT EBpasnnCKoM  aHTMMOHOMOJIbHOM
cUCTEMBbl  LienecoobpasHo LOMNONHUTENBHO
Pa3bACHUT.

ero

PekomeHayeTcs paccmMoTpeTb BO3MOXHOCTb
HanpaBneHns MPOEKTOB MPEANOKEHUA  YaCTHbIM
CTOpOHaM  (3aABUTENIO W NPeAnoNoXUTENBHOMY
HapylwuTenio),  4Ytobbl  MOMYy4nTb
MCNOMb30BaTh MPEAOCTaBAAeMble UMM CBEAEHUA U
obecneuntb NyUwnii pesynbTar.

BO3MOXHOCTb
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MemooOuKku oyeHKU cocmosHUA KOHKypeHyuu,
onpedesieHUss MOHONOJIbHO 8bICOKUX (HU3KUX) UeH,
pac4yema u nopsa0Ka HaoXxeHUsA wmpagos

XV. AnA  MOBbIWEHWS MPO3payYHOCTM U obecnedeHus
nocnefoBaTelbHOCTH NPUHATIA peLeHn
Kommcecnmm  npepnaraetca  nopabotaTb  METOAMKY
HanoXeHWA WTpados. MoCcKonbKy WTpadbl ABAAIOTCS
OfH/M U3  K/loUYeBblX (GAKTOPOB, CAEPKMBAIOLINX
AHTVIKOHKYPEHTHbIE HapyLleHus, 3TOT BOMPOC UMeeT
peluatoliee 3HauyeHve ans obecrnevyeHns cobnoneHns
KOHKYPEHTHOIO 3aKOHOAATESNbCTBA.

XVi.

Perynupoanwve MOHOMOJIbHO BbICOKMX/HN3KMX
UeH aHTMMOHOMOMbHLIM OPraHOM TPYAHO TMOHSATh,
MOCKONbKY aHTMMOHOMONbHbIE BEOMCTBA
OCYWECTBAAOT  MOHWUTOPWMHI  PbIHKOB, HO,  Kak
NPaBWIO, HaMpPAMYIO He BMEWMWBAlOTCA B WX
GYHKUMOHMpOBaHMe. Kpome Toro, NOSHOMOUMA Mo
peryvpoBaHnio LieH, B Clydyae HeobxoaMMOCT,
MOryT 6biTb NepefaHbl ApyroMy BeaomcTsy. OfHaKo B
CTPaHax C NEPEXOAHOM SKOHOMUKOW, K UMCIY KOTOPbIX
OTHOCATCA W rocyaapcTea-uneHsbl EASC,  aaHHbIv
BOMPOC He ABMAETCA [OCTATOYHO OnpeaeneHHbIM,
MOCKOMbKY PErYNMPOBaHME LieH U aHTUMOHOMOSbHbIN
Haf30p MOrYT BPEMEHHO MM B KAYECTBE UCKMOYEHMA
OCYLLECTBAATLCA OAHMM U TeM e roCyAapCTBEHHbIM
OpraHoMm, B OTMYMEe OT Pa3BUTbIX SKOHOMMK. WTak,
aBTOPbl OTYeTa MpeanaraloT  Pa3bACHUTb, 3ayem
E3K HyXHO nofb30BaTbCA WHCTPYMEHTapueM Mo
PEryMpoOBaHNIO  MOHOMOMBHO  BbICOKMX/HU3KMX
LUeH, KOraa OHW MPEeBbIWAT CyMMY PacxOMdOB,
HeoOXoaVMbIX AN MPOW3BOACTBA M peanmn3aumm
NPOAYKUMM 1 NONYYeHNA NPUOLIN.

XVii. [TOCKONIbKY TeCT «rMMnoTeTUYECKOro MOHOMONNCTa»
ABNAETCA OfHMM M3 Hambonee pPacnpOCTPaHEHHbBIX
METOA0B ONpeAeNeHNA JOMNHVPYIOLWEro NONOXKEHNA
Ha pblHKe, a TakXKe ABNAETCA Hanbonee Npo3payuHbIM 1
0ObEKTVBHbIM, OH PEKOMEHOBAH ANA UCMONb30BaHMA
KOHKYpPeHTHbIMK  BeflomcTBamu. OfHako Komumccna
pa3paboTana OTAeNbHbI KOMMAEKCHbI HOPMATUBHbIN
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AOKYMEHT [N NPUMEHEHWUA TeCTa «rMnoTeTUYECKOro
MOHOMOMMCTa» B A€Nax O HapyLIeHUM KOHKYPEHLMH.
B oTyeTe mpepnaraeTcA MPOACHWTL, KakoB MOPAAOK
NPOBEAEHNS TECTa «TUMOTETUYECKOTO MOHOMOMNCTa»
1 YyNPOCTUTL onpefeneHne reorpadnyeckmx rpaHunl
(COOTBETCTBYIOLLErO) TOBAPHOMO PbIHKA.

lMpoepamma 0¢8060)K0eHUss Om omeemcmeeHHOCMuU
U KOHmMpoJib 3a 3KOHoMuy4ecKoU KonueHmpauueﬁ

[MOMUMO ~ KOMMEHTapveB K  HOPMATWBHbIM  aKTam
EBpa3uiickoro cotosa B chepe KOHKYpPEeHLMM 1 OTAENbHbIM
MX KMIIOYEBBIM MONIOKEHMAM, B OTHETE PAaCCMATPVBAIOTCA
[OBa  BaKHbIX  MHCTPYMEHTa,  OTCYTCTBYIOWMX B
[EeNCTBYIOWEN CUCTEME PEryNMPOBaHMA KOHKYPEHUMW B
EASC: nporpaMma 0cBobOXKAeHNA OT OTBETCTBEHHOCTM 1
KOHTPO/b 33 SKOHOMUYECKOW KOHLIEeHTpaLnen:

xviii. Pa3paboTka pernoHanbHowm nporpaMml
OCBOOOXAEHMA OT  OTBETCTBEHHOCTW/CMArYeHUA
HaKa3aHWA WIPaeT BaXHYI0 PONMb B KOOPAWMHALMM
HaLMOHabHbIX nporpamm 0CBOOOXEHMA
OT  OTBETCTBEHHOCTM B  LeNAX  COAenCTBMA
ABTOMATNUYECKOMY MPMBEAEHNIO TakMX MPOrpaMm K
eavHoobpasnto. Takaa NporpaMma Morna bbl CRyKUTb
CBOEIO pofa PEervioHanbHOM TOYKOW  AOCTyna
ONA KOOPAMHAUMM  Pa3iMUHBIX  HALMOHANbHbBIX
nporpaMM  OCBODOXAEHWSA OT  OTBETCTBEHHOCTMW.
XotA  HekoTopble  rocypapcTsa-uneHbl  EASC
yXe yCNewHO pPeanv3oBbiBaloT — HaUMOHaNbHbIe
nporpammbl  OCBOOOXAEHNA OT OTBETCTBEHHOCTU
(Hanpumep, Poccurickaa Qenepaums), UX OMbIT MOT
Obl MCNONB30BaTLCA B Pa3paboTke CrheumanbHOro
PErvoHanbHOro  JOKYMeHTa,  KoTopbin — OydeT
CNOCOBCTBOBATL MPUBEAEHNIO K €AMHOOBPA3MIo
PA3ANYHbBIX HALMOHANbHbBIX MPOTrPaMM.

xix. B maHHOMm oTueTe EDK npepnaraeTcAa paccmoTpeTb
BO3MOXHOCTb pa3paboTaTb CMCTEMY KOHTPONA 3a
3KOHOMWYECKOM  KOHLEHTpaumen Ha OCHOBaHUM

NMPOMMEHEHWA 3TVUX HOPM Ha HalllOHa/TbHOM YPOBHE.

PekomeHAaLMmM KpaTko NPeACTaBeHbl B TaONNLIE HXE:
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PekomeHgaLmm

OT KpaTKOCPOYHOM [0

CpeaHeCPOYHOV MepCreKTNBbI

OT cpeaHecpoyHom o

aoon I'OCpOLlHOIZ NnepcneKkTBbI

[orosop o EA3C u MNpunoxeHune N2 19 K Hemy

OnpepeneHe xo3anMCTByOLWEro
cybbekTa

Mepbl MO rapMoHM3aLnm

HenobpocosecTHas KOHKypeHLMsA

KoopanHaumsa SKOHOMUYECKO
LeATenbHOCTN APYrmnX
XO3ANCTBYIOLMX CYOBbEKTOB Kak
oTaenbHOe HapyweHve

3KCT€ppl/ITOpl/IaJ'I bHbl€ NMOJIHOMOYMA

PasbAcHeHWe O BKIIoYeHUN
rOCy#apCTBEHHbIX MPeanpPUATAN

B [ENCTBYlOLLEe OnpeaeneHe B
COOTBETCTBMM CO CTaTbeN «MOHATUA»
MNpunoxeHna N° 19

[oACHEHWUA OTHOCUTENBHO TOTO,
npefycMOTpeHa v rapmMoH13aumna
Ha NpoLeccyanbHOM U
NPaBONPUMEHUTENBHOM YPOBHSAX

[epecmoTp 1n BBEAEHME
TpeboBaHWA O BAVAHWN Ha
0OLLeCTBEeHHbIV HTEPEC.

[aPMOHM3MPOBATb NPOLECCyabHble
1 NPaBONPVIMEHNTENbHbBIE HOPMBbI
rocyfapcre-uneHos E3K, npwv stom
cnepyeT nogymatb 06 ycuneHum
FOPWM30HTANIbHOrO COTPYAHNYECTBa
HKB 1 BepTrkanbHOro
cotpyaHuuectsa mexay HKB n ESK.

B CBA3M C OTCYTCTBMEM MEXAYHAPOAHOM NPAKTUKN B OTHOLWEHWN TaKOro
nosefeHna ans obecneyeHna TOUHOM OLEHKM JaHHOW HOPMbI Npe/araeTcs
NPOBECTV MOHUTOPWHT ee NpasonpumeHeHna. OAHaKo AaHHbIN OTYeT He
OXBaTbIBAET OMbIT NpaBONpUMeHeHna E3K.

Vicnonb3oBaHKe onbiTa roCyAapCTB-
UNIeHOB MO IKCTEPPUTOPUATIBHOMY
NPYIMEHEHWIO HALMOHATbHBIX HOPM,
Kak, Hanpumep, B benapycu.

valTepvm OTHeCeHWVA pblHKa K TPaHCrpaHU4YHOMY

LleHTpanu3oBaHHOe N1bo
JELieHTPaNM30BaHHOe NpYMeHeHMe
NPaBNI KOHKYPEHLMN

BkntoueHne HOBOTro KpuTepusa ans
OnpefeneHna COOTBETCTBYIOLLETO
PbIHKa

[loNONHUTENBHBIN KpUTEPWI,
CBA3aHHbIV C “NPOAYKTOBLIMMU
rpaHVLaMM PbiHKa"
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BHecTn nonpasku B

nonoxeHua loroBopa B Liensx
YTOUHEHWA BO3IMOXKHOCTU
SKCTEPPUTOPHANTBHOTO MPUMEHEHMA
NPaBUI KOHKYPEHLWN.

HeobxoauMoCTb JanbHenLwero
M3y4eHna NepeaoBbIX MOAXOA0B

B M/aHe LieHTPpan30oBaHHOro

WV AeLEHTPaNM30BaHHOTO
NPaBONPUMEHEHUA C YYETOM
COOTBETCTBYIOLIETO HALMOHANIBHOMO
OMblTa HEKOTOPbIX TOCYAAPCTB-
yneHos Cotosa.

70 cnepyeT fenatb C y4eToM

OnNbITa APYTVX PETMOHANBHbIX
3KOHOMMYECKMX OpraHm3aLmm,
TaKMX Kak 3anagHoadpukaHCKImM
SKOHOMUYECKWI 1 BallOTHbIM COO3 U
EBponenckmm cotos.
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Mopsapok 3awuTbl KOHPMAEHUMaNbHON MHGOpMaLn

PervoHanbHoe onpegenexmne
KOHdMAeHUManbHoM MHdopmaLmmn B
nosioxeHunax lorosopa

BkroyeHne Tecta Ha
KOH®UAEHLMANbHOCTb

PaspaboTaTtb aeTanbHoe
TONKOBaHWE KOHOUAEHLMANbHOCTM
1 obecneyntb eanHoobpasHoe
NPUMEHEHMe Ha PervioHanbHOM
ypoBHe - [1onpaska K CTaTbe 2.

ESK MOXET paccMoTpeTb BO3MOXHOCTb Pa3paboTKM MNOPAAKA OTHECEHNS
JIOKYMEHTOB, MPefOCTaBAAEMbIX CTOPOHAMM, K KOHOUAEHLMANBHBIM.
370 06€CNeYNT JONONHUTENBHYIO MPO3PAYHOCTb U NMO3BOSUT Syullie
B3aMMOAENCTBOBATb C rOCYAaPCTBAMM-UNEHAMM 1 YaCTHBIMM CTOPOHaMM

MopAgKn paccMoTpeHusA 3aABJIEHUIA, TPOBEAEHUA paccieA0BaHNsA HapYLIEHWI 1 pacCMOTPeHUs Aen o

HapyLwieHnn npaBui KOHKypeHunm

YpesmepHoe perynnposaHue B B1ae
TPex OTAENbHbIX MOPAAKOB

HeobxoanmocCTb B onpeaenenmn
TepMMHa “Npr3Hakn HapyleHus"

[1o6poBONbHbIE 06A3aTENBCTBA
CTOPOH WK NpeanoXeHus
CTOPOHaMm

ObbeanHeHvie Tpex NopPsAAKOB
B OfIMH B Lensx obecneyeHums
NPO3PaAYHOCTY U ACHOCTU.

[oAroToBKa pasbACHEHWUM Ha
OCHOBE OMblTa PACCMOTPEHNA
KOHKPETHbIX fen ansa obecneyenHuns
6onblen ACHOCTH

PaccmoTpeHme BO3MOXHOCTM
HanpaBneHnA NPeAnoKeHuI
YaCTHbIM CTOPOHAM ANA
MCMOMb30BaHMA NPEefOCTaBIAEMbIX
MU CBEEHN 1 obecneyeHuns
NyYLIEro pesynbraTa.

MeToaunKa oLeHKN COCTOAHUA KOHKYpeHuunn

MeTtoauvka onpegeneHns MOHOMOJIbHO BbICOKNX (HU3KUNX) LieH

MeToguka pacueTta n NopAfoK HanoXeHus wWrpados

Ype3mepHas CNOXHOCTb NMOSIOMKEHNIA

LleHoBOE perynupoBaHue

CNOXHOCTb pacyeTa 1 HanoxeHs
wrpados

oAcHeHWA No NopaaKy
NpoBeAeHNA TeCTa “MMNOTETUYECKOrO
MOHOMONMCTA" 1 ynpoLleHue
onpeaenena reorpaduyeckmx
rpaHuL, (COOTBETCTBYIOLLErO)
TOBaPHOrO PbiHKa.

[oACHeHMA OTHOCUTENBHO TOTO,
nouemy E3K perynupyet LeHbl, ecin
OHW MPEBBILLAIOT CYMMY PaCXOLOB,
HeoOXoAVMbIX ANA NPOM3BOACTBA

1 NPOAaXM TOBaPa, a Takxke
M3BNEYeHVs NPUOLINN.

Pa3paboTka nopsaaka ans
NOBbILEHWA NPO3PAYHOCTL 1
obecrieyeHna NoCnef0BaTeNbHOCTH
NpV HanoXeHum WTpacdos.
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