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Foreword

The preservation, protection and promotion of the traditional knowledge, innovations and prac-
tices of local and indigenous communities (TK) is of key importance for developing countries.
Their rich endowment of TK and biodiversity plays a critical role in their health care, food
security, culture, religion, identity, environment, sustainable development and trade. It is par-
ticularly crucial for the most vulnerable segments of their societies, and for indigenous peoples
worldwide.

But this valuable asset is at risk in may parts of the world, an here are concerns that this
knowledge is being used and patented by third parties, with few or none of the benefits being
shared with the original TK-holders, and without their prior informed consent. While such
concerns have pushed TK to the forefront of the international agenda, the best ways of ad-
dressing the range of issues related to its preservation, protection, further development and
sustainable use are not yet clear.

The different facets of these complex issues are being addressed in a number of forums.
The Convention on Biological Diversity highlights the important role of TK and local and indig-
enous communities in the preservation of biological diversity. Intellectual property aspects are
being studied in the WIPO Intergovernmental Committee on Intellectual property and Genetic
Resources, Traditional knowledge and Folklore. The UN Permanent Forum on Indigenous
Issues highlights issues of particular concern to indigenous peoples. Developing countries are
also raising international aspects of TK protection in the World Trade Organization, notably in
the TRIPS Council and the 2001 Doha Ministerial Declaration.

In 2000, UNCTAD's member States decided in the Bangkok Plan of Action to address this
issue as part of the organization's work on trade, environment and development. As a knowl-
edge-based institution that is the focal point within the United Nations for the integrated treat-
ment of trade and development and related issues, UNCTAD has an important role to play in
the debate. In this forum, countries can explore new ideas from a holistic development per-
spective, enhance understanding of complex issues, exchange their experiences with different
approaches and build consensus. UNCTAD can further assist developing countries through
its technical cooperation activities.

This book, a collection of papers prepared in conjunction with an UNCTAD expert meeting
on TK, attempts to advance discussion and understanding of the issues by focusing on three
key questions:

e What are the importance and scope of TK, particularly in the areas of agriculture and
medicine?

e How can TK be preserved and protected?

¢ How can this valuable resource be harnessed for development and trade to benefit the
TK-holding communities and countries?

The answer to these questions are evolving as experiences are gained and shared. Moreo-
ver, as the types of TK, and related concerns and objectives, are unique to each country and
community, solutions must also be tailored to local circumstances. By presenting a wide range
of experiences and perspectives on this subject, this book provides the reader with ample food
for thought in designing such solutions.

Rubens Ricupero
Secretary General of UNCTAD
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INTRODUCTION AND OVERVIEW

Sophia Twarog and Promila Kapoor

Background

This book contains a unique collection of perspectives and national experiences from around
the world regarding the protection of traditional knowledge, innovations and practices (TK)." It
takes a broad view of the subject, addressing issues ranging from the importance of TK for
communities, countries and the global economy to means of preserving and protecting it as
well as harnessing its potential for development and ensuring equitable distribution of eco-
nomic benefits derived from TK.

In recent years, the protection of TK has received increased attention in various interna-
tional forums, including the Convention on Biological Diversity (CBD), the World Intellectual
Property Organization (WIPO), the International Labour Organization (ILO), the Food and Ag-
riculture Organization (FAQ), the World Health Organization (WHO), the UN Educational, Sci-
entific and Cultural Organization (UNESCO) and the UN Commission on Human Rights. There
have been calls for analysis and exchange of information on the effectiveness of existing
systems of protection such as copyrights, geographical indications, trade marks, access and
benefit-sharing (ABS) mechanisms, plant variety protection, sui generis systems, customary
laws, voluntary measures, codes of conduct, TK registers and the like, and for the develop-
ment of an international framework.

In February 2000, UNCTAD’s member States decided to address the protection of TK as
part of the organization’s work in the area of trade and environment. The Plan of Action adopted
by UNCTAD'’s tenth Conference stated that “UNCTAD should also, in full cooperation with
other relevant organizations, in particular and where appropriate with WIPO and WHO, pro-
mote analysis and consensus building with a view to identifying issues that could yield potential
benefits to developing countries”. It specifies that this work should focus on, among other
things, “taking into account the objectives and provisions of the Convention on Biological Di-
versity and the TRIPS Agreement, studying ways to protect traditional knowledge, innovations
and practices of local and indigenous communities and enhance cooperation on research and
development on technologies associated with the sustainable use of biological resources”.?

Also in 2000, UNCTAD convened an Expert Meeting on Systems and National Experiences
for the Protection of Traditional Knowledge, Innovations and Practices (Geneva, 30 October —
1 November). In preparing this meeting, the secretariat worked closely with the secretariats of
other intergovernmental organizations, in particular the CBD, WIPO, WHO and the World
Trade Organization (WTQO). More than 250 experts from 80 countries participated (in their
individual capacities), including experts from Governments, indigenous groups, nhon-govern-
mental organizations (NGOs), academia, private companies, and international agencies.

To facilitate a structured exchange of ideas and experiences at the meeting, experts were
invited to prepare short papers in response to a list of questions® addressing three key issues:

e What is the role of TK, particularly in the health care and agriculture sectors?

e Why and how should TK be protected?

¢ How can TK be best harnessed for development and trade?

A number of papers capturing an array of diverse country experiences and institutional and
individual perspectives were prepared. So that others might also benefit from the wealth of
information contained in these papers, the Expert Meeting and the meeting of the Commission
on Trade in Goods and Services, and Commodities a few months later recommended that
these be published. Thus the idea for this book was born.
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Protecting and Promoting Traditional Knowledge

Overview of the book

The book contains 46 papers by experts from Latin America (9), Africa (6), Asia and the Pacific
(9), Europe (9), intergovernmental organizations (10) and international civil society groups(3).
These papers have been streamlined and edited.

The three parts of this book correspond to the three key questions above. An attempt was
made by the editors to position each paper according to the main issue addressed. However,
many papers contain responses to two or even all three of the questions. Thus, the following
overview is arranged thematically and highlights relevant information contained in papers
throughout the book.

Part one: the role of traditional knowledge in health care and agriculture

Part one of this book contains 9 papers that focus on the important role of TK in the fields of
medicine and agriculture. These sectors were chosen for special attention in the Expert Meet-
ing because they provide the basis for survival for the majority of the population in developing
countries, particularly the poorer and more marginalized segments, including indigenous groups,
women and rural communities.

Several lessons have emerged from national experiences for promoting the preservation,
further development, sustainable use and commercialization of TK in these sectors. Two im-
portant factors are the proactivity of national and local governments and interactions between
traditional practitioners and “modern” scientists/researchers.

Traditional medicine

Papers throughout the book stress the critical role of traditional medicine in primary health
care in developing countries. There has been a recent global upsurge in the use of traditional
medicine and complementary and alternative medicine in developing and developed countries
alike (Zhang, Sahai). Zhang highlights particular difficulties in protecting traditional medicinal
knowledge using classic instruments for the protection of intellectual property rights (IPR).

The papers by Le Quy (Viet Nam) and Dakuyo (Burkina Faso) describe the successful
ways in which those countries’ Governments have promoted traditional medicine and facili-
tated interaction between it and western/allopathic medicine. Mhame (Tanzania), on the other
hand, reports that his Government has taken a less proactive role and that consequently the
sector is not as fully developed. Shenton argues for a more effective integration of traditional
healers in HIV prevention and treatment programmes in Africa.

Agriculture

Some papers illustrate the importance of the interaction between in situ and ex situ conserva-
tion of traditional agricultural varieties and partnerships between traditional farmers and re-
searchers. Le Quy (Viet Nam) and Fenta (Ethiopia) describe successful projects of this kind in
their countries. The “elite landraces” developed under Ethiopia’s “seeds of survival programme”
outperformed their high-external-input counterparts. Guedes and Sampaio present a case study
where traditional seed varieties that had disappeared (with a resulting loss of cultural identity
among the Kraho Indians) were reintroduced into the community by the Brazilian Agricultural
Research Corporation, with positive nutritional and cultural results. Anishetty outlines a number
of FAO activities aimed at the conservation and further development of agro-biodiversity and
associated TK.

Tansey calls for more public research and development funds to be channeled to support-
ing participative research with TK-using communities, to strengthen their innovative capacity
and further develop their farming systems. This is particularly important against the backdrop
of the changing global food system, where power has been steadily shifting away from small
producers.
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Twarog and Kapoor - Introduction and Overview

Part two: protecting traditional knowledge

Part two of this book contains 26 papers that focus on means of protecting traditional knowl-
edge at the national, regional and international levels. Authors recount efforts in Latin America,
Africa, Asia and the Pacific to use existing IPR instruments as well as to develop sui generis
systems for the protection of TK, along with initiatives related to ABS and TK registries. Re-
gional approaches to sui generis systems for ABS and TK protection in the Andean Commu-
nity and Africa are also described. The international dimension of TK protection is addressed
in many of the above-mentioned papers as well as in those from international organizations
working in this field and representatives of civil society.

In discussions on the protection of TK, it is important to remember that the term may be
used loosely to refer to a number of different objectives. Different objectives require different
sets of implementation tools.

Experts highlight a number of reasons why the protection of TK is important. These include
improving the livelihoods of TK holders, deriving benefits for the national economy, preventing
biopiracy and ensuring the long-term viability of natural ecosystems (Dutfield, Hamwey, Kaushik
et al). Hamwey stresses the important role TK has played in the prevention of soil degradation,
fisheries depletion, biodiversity erosion and deforestation.

Many authors express concern about the alarming loss of TK throughout the world. Oviedo,
Gonzales and Maffi draw attention to the imminent extinction crisis affecting the world’s di-
verse cultures and languages, 90 per cent of which will likely disappear in the next 100 years.
They also point out the high correlation between cultural, linguistic and biological diversity.

A number of authors identify root causes of TK erosion in their countries. These include the
adoption of modern intensive agricultural practices using high-yield hybrid plant varieties (Le
Quy, Fenta, Guedes and Sampaio, Ahmed, Sahai), displacement of communities owing to
massive logging and mining projects (Blanco), modernization of the medical system (Kumar),
and waning interest by the younger generation (Sahai).

Many papers emphasize that TK cannot be adequately protected under the present con-
ventional IPR regimes (including elements such as patents, plant variety protection, trade-
marks, designs and copyrights). These regimes generally protect individual property rights,
whereas ownership of TK is, by and large, collective. Since TK is developed over time and is
either codified in ancient texts or retained in oral traditions over generations, it does not have
the attributes of novelty and innovation, which are necessary for granting of patents. In addi-
tion, different communities quite often hold similar knowledge (CBD).

A number of experts stress that the current IPR system is inappropriate for the recognition
and protection of TK because of inherent conflicts between these two systems (Indigenous
Groups, da Cunha, Ekpere, Solomon). They emphasize the holistic cosmovisions of indig-
enous and local communities and stress that artificially dividing these into separate legal cat-
egories is inappropriate and unacceptable. Nakashima warns that IPR and science can lead to
fragmentation of TK systems.

Several authors (Kaushik, Kumar, Mbeva, Indigenous Groups et al.) point out, with support-
ing examples, that the current system does nothing to prevent biopiracy and TK piracy. Mbeva
also describes a number of practical realities that prevent TK holders from using conventional
IPR to protect their TK. These include, for example, difficulty in formulating requests that meet
stringent IPR application requirements, limited financial resources to cover high application
fees and eventual enforcement costs, lack of information, and the like.

There is general consensus that new approaches and measures (sui generis systems) that
combine tools in an appropriate way need to be developed for the protection of TK at the
national and international levels. (See, for example, Oveido et al., Solomon, Biber-Klemm,
Cabrera, Umanfa, Zhang, Nakashima, Kaushik, Sahai, da Cunha, Pacdn, Ondrusova). These
systems should be developed in close consultation with indigenous and local communities. A
clear definition of TK would facilitate legislative measures for its protection (CBD, Dutfield,
Bhatti).
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From an industry perspective, Roberts stresses that any solution should be simple and
practical; should not restrict knowledge already in the public domain; and should be consistent
with existing forms of IPR.

Many papers indicate that the authors’ countries did not, at the time of writing, have a
specific law for protecting TK (Burkina Faso, Czech Republic, Ethiopia, Indonesia, Malaysia,
Sri Lanka, Tanzania, Viet Nam). However, some countries (Bangladesh, Bolivia, Brazil, Co-
lombia, Costa Rica, India, Panama, Peru, Philippines, Venezuela) have taken steps to draft or
pass legislation to recognize and protect the collective rights of traditional communities and
indigenous people and/or to govern access to TK associated with biodiversity and genetic
resources. Even in those countries, however, experience with the implementation, enforce-
ment and impact of TK-related legislation and initiatives is still fairly limited.

Twarog calls for a holistic approach to the development of national TK regimes. National
assessments of the types of TK and existing relevant legislation and institutional arrange-
ments should be followed by wide multi-stakeholder consultations to determine priority con-
cerns and objectives. Countries can then choose from a menu of options for each objective.

Experts identify a number of measures that can help protect TK. Solomon and Indigenous
Groups stress the importance of strengthening and recognizing customary law and practices
of local and indigenous communities. Measures to strengthen the communities themselves
are also emphasized by many (e.g. Karbolo, Oveido et al., Schaefer, Twarog).

Documentation of TK in the form of databases or registries is being carried out in some
countries (e.g. India, Panama, Peru, Venezuela) and is seen as a valuable way forward in
others. The objectives of these registries range from TK and biodiversity preservation at the
local community level, to establishing rights to produce and sell indigenous handicrafts at the
national level, to providing evidence of prior art to prevent inappropriate patents at the interna-
tional level.

Two regional initiatives are described. In Africa, the OAU Model Law involving communities’
collective rights can serve as a basis for developing national legislation (see Ekpere as well as
the full text in Appendix Ill). In the Andean region, through Decision 391 of the Andean Com-
munity (Bolivia, Colombia, Ecuador, Peru and Venezuela), countries have agreed on a Com-
mon Regime on Access to Genetic Resources, which also covers associated TK. Papers by
Pacodn, Pereyra, Nifo et al., and Pardo outline national experiences with this Decision and
other measures. Ruiz assesses the Decision’s implementation process and recommends sim-
plification of access procedures.

A number of intergovernmental organizations have carried out work related to the protec-
tion of TK. The Executive Secretary of the CBD highlights articles of the Convention relevant to
the protection of TK and related work carried out through the year 2000. Bhatti describes
WIPO’s recent work on TK, with a focus on outcomes of the Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore between
2001 and 2003, as well as cooperation with other intergovernmental organizations, particularly
CBD and FAO. Greengrass states that the International Convention for the Protection of New
Varieties of Plants (the UPOV Convention) is silent on the subject of TK, but that it has some
features relevant to protection of the interests of farmers and local communities.

The WTO, particularly the TRIPS Agreement, is also silent on this subject. There have,
however, been a number of proposals from developing countries in this forum, including for a
requirement in patent applications to disclose the source of origin of genetic resources and TK
used in the invention, as well as evidence of prior informed consent and benefit sharing. (See,
for example, Kaushik, Ruiz and Twarog.) This could help prevent inappropriate patents and
facilitate benefit sharing. Expanding the scope of Article 23 of TRIPS to strengthen protection
of geographical indications is also recommended by some.

Part three: harnessing traditional knowledge for development

Part three of this book contains 11 papers highlighting the importance of TK in development
and trade, and examining strategies for harnessing its potential.
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TK in development

TK is often an undervalued and underutilized resource in the development process. Several
experts point out that TK is in fact the key to sustainable development at the local level. TK is
a vital element of the social capital of the poor and constitutes their main asset in their efforts
to achieve control of their own lives (Gorjestani, Hamwey, Rahman, Bhatti).

Karbolo highlights the need for new development paradigms based on the values, worldviews
and priority needs of indigenous and local communities. The communities themselves must
be the drivers of this process, not passive passengers. Development activities should strengthen
the existing sources of livelihood of indigenous and local communities, not replace them with
something completely new and alien.

Incorporating TK, existing community institutions, and appropriate indigenous technology
into development projects can greatly increase their efficiency, effectiveness and sustainability
and at the same time empower the communities (Gorjestani, Fenta, Karbolo). The impact of
TK can be further leveraged using modern technologies (e.g. communication technologies) as
well as scientific knowledge of the local ecosystem. TK should be fully integrated into strate-
gies for development and for resource management (Gorjestani, Rahman, Schaefer).

Itis important to protect TK, but also to foster its further development. Community-to-com-
munity exchanges and the establishment of national and regional networks of TK holders can
play an important role here (Gorjestani, Schaefer).

Supporting the local and national development, production, commercialization and
export of TK-based products

TK-based goods and services provide interesting opportunities for domestic sales and ex-
ports. These goods include non-wood forest products, traditional agricultural products, herbal
medicines, cultural heritage tourism, and handicrafts (Yupari et al., Solomon, Suhai, Kaushik).
Kaushik underlines the need to add value to TK in order to convert it into economically profit-
able enterprises.

Governments and other organizations can support the development of TK-based products
in a number of ways. For example:

e they can provide clear, coherent and predictable legal frameworks

* ease access to capital, including micro-credit; enhance entrepreneurial capacities

e support grassroots innovations; facilitate access to markets and market information

e promote interactions between traditional and modern sectors

e initiate multi-stakeholder dialogues and build partnerships with local communities and
civil society

e promote biodiversity conservation, and

* take a range of measures to preserve the identity and viability of local and indigenous
communities (see e.g. Yupari et al., Blanco, Sahai, Kaushik, Bhatti, Karbolo, Schaefer,
Twarog).

In the Philippines, for example, the Department of Trade and Industry has provided support
programmes to enhance the product competitiveness of handicrafts. These programmes in-
volve:

e conducting product development sessions

¢ introducing new processes and equipment

e providing marketing support

e assisting entrepreneurs in obtaining finance through bank referrals and a micro-credit
scheme

e productivity improvement programmes such as promoting industry clustering (e.g. craft
villages), and

¢ establishing production and training centres (Blanco).

In India, governments at the national and state levels have provided incentives and
infrastructural support for the production and marketing of TK-derived products. The National
Innovation Foundation was also created to support grassroots innovations (Sahai, Kaushik).
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Karbolo describes a range of successful development activities carried out over the past
two decades in the framework of a Maasi community-run project in Kenya. These activities
include support to a number of small-scale rural industries based on locally available materi-
als, expertise and labour.

Sahai points out that sales of TK-based products provide important sources of income for
local communities and can give them incentives to preserve their TK and biodiversity resources.
The Internet offers new opportunities for reaching global markets. However, extreme care is
needed to avoid over-harvesting of natural resources, which can easily lead to species extinc-
tion. Sustainability has to be built in at several levels. Key elements of supporting sustainability
include increasing awareness, training in sustainable harvesting, cultivating medicinal plants,
increasing the value added at the community level, and increasing community control over
local resource use.

Use by third parties

TK can also provide valuable leads for third parties in the development of useful products and
processes, which can save modern industry time and money (Yupari et al.). Benefits should be
equitably shared with the countries providing the genetic resources and the communities pro-
viding the knowledge. Currently this is often not the case. Therefore, several experts empha-
size the importance of implementing CBD articles related to ABS (CBD, Kumar, Sahai, Kaushik,
Yupari et al., Schaefer, etc.). Suggestions for benefit sharing include direct contracts with com-
munities, establishment of national or regional funds to collect revenue on behalf of the com-
munities, a global biocollecting society and access fees for TK databases (Sahai, Kumar, etc.).

Others warn that that the financial returns on bioprospecting have been overrated and that
ABS regimes to date have often focused more on controlling access than on promoting it.
This, combined with legal uncertainty has in some cases discouraged potential involvement by
business (Cabrera, Ruiz).

Moreover, Solomon and Indigenous Groups point out that the use and exploitation of indig-
enous knowledge and culture by non-indigenous people can be highly offensive. As commer-
cial interest in indigenous culture, artwork and knowledge continues to grow, tribes need to
retain control over, regulate and protect their cultural heritage rights.

Appendix
The Appendices contain the relevant UNCTAD documentation.

Appenidces | and Il contain documents circulated prior to the Expert Meeting:

* The Guidelines for submission to the expert meeting, including a list of possible topics to
be addressed were contained in the Provisional agenda of and Notification for the meet-
ing to guide experts in the preparation of their papers and presentations.

* The background note by the secretariat for the Expert Meeting provides an overview of
the subject. It includes an analysis of the role of TK in the global economy, systems for
protecting TK, and harnessing TK for development and trade.

Appendices Il - V contain documents reflecting outcomes of UNCTAD meetings:

e The outcome of the Expert Meeting reflects the diversity of the views expressed and
summarizes the experts’ conclusions and recommendations.

e The outcome of the Commission on Trade in Goods and Services, and Commodities
takes note of the Expert Meeting outcome and makes agreed recommendations to Gov-
ernments, the international community and UNCTAD.

e The communiqué of the International Seminar on Systems for the Protection and Com-
mercialization of Traditional Knowledge, organized jointly by the Government of India and
UNCTAD in New Delhi (3—5 April 2002), reflects the views of 14 developing-country Gov-
ernments.

Finally, Appendix VI includes the full text of the African Model Legislation for the Protection
of the Rights of Local Communities, Farmers and Breeders and for the Regulation of Access to
Biological Resources, often referred to as the Organization of African Unity (OAU) Model Law.
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The way forward

The Expert Meeting and the papers in this book provide much useful information and a range
of perspectives on TK-related topics. Experts describe the important role played by TK in their
countries, particularly in health care and agriculture. They express concern about erosion of
TK. They argue for its preservation, protection and sustainable use. They share their experi-
ences with the use of a range of measures to meet these objectives.

Developments in the TK arena are taking place at a fast pace. Thus, by the time this book
reaches the hands of readers, systems to protect TK at the national and regional levels may
have already evolved further; for example, legislation pending at the time of writing may have
been adopted in the interim. The Peruvian law, for instance, was adopted in August 2002, and
a Regional Framework and Model Law for the Protection of Traditional Knowledge and Expres-
sions of Culture have been developed for Pacific Island countries.

Various intergovernmental processes have also been progressing. In the CBD, for exam-
ple, the Bonn Guidelines on ABS were adopted by COP VI in April 2002. In February 2004,
CBD's COP7 adopted the Akwé Kon voluntary guidelines for the conduct of cultural, environ-
mental and social impact assessment regarding developments proposed to take place on, or
which are likely to impact on, sacred sites and on lands and waters traditionally occupied or
used by indigenous and local communities, by decision VII/16F. In addition, in decision VII/
16H, the Working Group on Article 8(j) was requested to further develop elements for sui
generis systems of TK relevant for the conservation and sustainable use of biodiversity. Fi-
nally, in decision VII/19D, the COP mandated the Ad Hoc Open-ended Working Group on
Access and Benefit-sharing with the collaboration of the Ad Hoc Open ended Inter-sessional
Working Group on Article 8(j) and related provisions to elaborate an international regime on
access to genetic resources and benefit-sharing.

In September 2003, the mandate of the WIPO Intergovernmental Committee on Intellec-
tual Property and Genetic Resources, Traditional Knowledge and Folklore was extended. Work
over the next two years will focus on international dimensions, not excluding the possible
development of an international instrument or instruments in this field. The UNESCO Interna-
tional Convention for the Safeguarding of the Intanglible Heritage was adopted in 2003. Anew
UNESCO convention on the promotion of the diversity of cultural contents and artistic expres-
sions is currently under discussion. In the WTO, discussions on the CBD-TRIPS relationship
and the disclosure requirement continue. The African Group proposed the creation of a Com-
mittee on Traditional Knowledge.

The book highlights important work on TK that has been initiated throughout the world.
However, these activities have not yet yielded results fully acceptable to all, particularly to the
custodians of TK. There is still much work to be done, both at the national and international levels.

At the national level, very few countries have in place full-fledged TK systems comprising
legislation, policies and institutions. Across countries, there is considerable variation regarding
TK, including the types of TK, how it is held and passed on, legal systems, main concerns, aspira-
tions, and so forth. Therefore, a “one size fits all” approach is generally not appropriate. Priority
TK-related objectives need to be identified through national multi-stakeholder dialogues among
the concerned government ministries (environment, trade, culture, intellectual property, agricul-
ture, etc.) as well as with TK-holding communities and relevant civil society actors. Such dialogue
should ultimately aim at developing a common national vision, strategy and action plan.

Decision makers would benefit from a broad menu of options to draw on when developing
national TK systems tailored to their specific circumstances. Analysis is needed on matching
the different TK-related objectives with appropriate tools. Measures and tools for preserving,
protecting, promoting and using TK at the local, national and regional levels need to be further
developed, analysed, and tested on the ground. Experiences with implementation of these
measures need to be gained and widely shared.

At the international level, developing countries have stressed in several forums the need for
an international TK protection framework. Proposals for defensive TK protection have been
made in the WTO and elsewhere, but with limited impact on the ground to date. For positive
protection, it is not yet fully clear how such a framework should be constructed and function. An
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international framework for recognition of national sui generis TK systems, as proposed in the
Communiqué of the joint UNCTAD-Government of India seminar held in New Delhi and cov-
ered in Appendix V, is an idea worthy of further exploration. There is an urgent need to explore
different international options from the development perspective.

As a think tank for development and a forum for sharing experiences and building consen-
sus, UNCTAD can play a useful role in enhancing understanding of these issues. In February
2004, UNCTAD and the Commonwealth Secretariat jointly convened a Workshop on Elements
of National Sui Generis Systems for the Preservation, Protection and Promotion of TK and
Options for an International Framework®*. In June 2004 at the UNCTAD XI Conference in Sao
Paulo, Brazil, UNCTAD's mandate on TK from the UNCTAD X Bangkok Plan of Action was
reaffirmed®. TK is also relevant to other UNCTAD XI mandates, including development bench-
marks and trade sector reviews, and the Conference's three cross-cutting issues: trade and
creative industries, trade and gender, and trade and poverty.

Moreover, "harnessing TK and biodiversity for development and trade" is being considered
as a possible topic for the UNCTAD Trade and Environment Review annual series. The format
of this publication comprises one to three lead articles plus short commentaries from a range
of diverse stakeholders.

As UNCTAD continues its work on TK, information will be made available on UNCTAD's
web site at www.unctad.org/trade_env.

We wish you good reading.

Notes

' In this book the term traditional knowledge (TK) is used to refer to “the knowledge, innovations and
practices of indigenous and local communities embodying traditional lifestyles” as well as “indig-
enous and traditional technologies” (Convention on Biological Diversity, Articles 8(j) and 18.4).

2 Bangkok Plan of Action, paragraph 147, TD/386, February 2000.

3 These guidelines for the submission of papers by experts are contained in Appendix I.

4 The papers prepared for this meeting and the workshop report are available on the UNCTAD Website
(www.unctad.org/trade_env/TK2.htm), and are being compiled for a joint UNCTAD-Commonwealth
Secretariat publication.

5 See for example paragraphs 73, 88, 101, and 103 of the Sao Paulo Consensus (TD/410, 25 June
2004).
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TRADITIONAL MEeDICINE: ITS IMPORTANCE AND PROTECTION

Xiaorui Zhang

Introduction

Many products based on traditional knowledge (TK) are important sources of income, food and
health care for large parts of the populations of a number of developing countries. Traditional
medicine plays an important role in health care in both developed and developing countries. In
fact, due to their availability and affordability, the traditional medicines and therapy systems of
the developing countries provide health care to the vast majority of these countries’ residents.
Consequently, there is an urgent need to protect the intellectual property of traditional medi-
cine systems. The available instruments — the patenting system and the arrangements for
guarding trade secrets — are inadequate for this task, and new arrangements need to be for-
mulated. This paper poses some key questions that need to be addressed in order to develop
an acceptable solution to the problems of (i) protecting intellectual property rights (IPR), and
(i) sharing the economic benefits derived from the use of traditional medical knowledge (TMK).

The important role of traditional medicine in human health care

The twentieth century withnessed a revolution in human health care. The dramatic decline in
mortality, the increase in life expectancy and the eradication of smallpox are highlights of this
success. Scientific innovation, leading to the development of new medicines, has played a
major role in this achievement.

However, despite these successes, it is estimated that over one-third of the world’s popula-
tion lacks regular access to affordable essential drugs. In other words, modern medicine is
unlikely to be a realistic treatment option for a substantial proportion of the world’s population.
In contrast, traditional medicine is widely available even in remote areas. Due to its local avail-
ability and low cost, it is affordable by the vast majority of people living in developing countries.
In India, for example, according to the Government, 70 per cent of the population uses tradi-
tional Indian medicine.

In Africa the resolution on “Promoting the Role of Traditional Medicine in Health Systems: A
Strategy for the African Region”, adopted by the fiftieth meeting of the World Health Organiza-
tion’s (WHQ’s) Regional Committee for Africa in August 2000, states that the African Member
States are aware that about 80 per cent of the region’s population depends on traditional
medicine for its health care needs.

In the last decade, there has been a global surge in the use of complementary and alterna-
tive medicine in both developed and developing countries. According to various government
and non-government reports from the countries in question, the percentages of the respective
populations having used complementary and alternative medicine at least once are as follows:
the— Germany — 90 per cent, France — 49 per cent, Canada — 70 per cent, Australia — 48 per
cent, the United States — 42 per cent, and Belgium — 31 per cent. Various reasons have been
proposed for this increase, including the affordability of the treatments as well as changing
needs and beliefs.

The most widely used traditional medicine and complementary and alternative therapies
are herbal medicines and acupuncture. Today traditional medicine and complementary and
alternative medicine play an increasingly important role in the reform of the health sector of
many countries. In 2000 the Secretariat of the Convention on Biological Diversity reported that
the world market for herbal medicines, including herbal products and raw materials, was US$60
billion.
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Challenges involved in protecting knowledge of traditional medicine

The efficacy of certain types of traditional medicine, such as acupuncture and herbal medicine,
has been widely investigated and written about. For example, Artemisia annua has since an-
cient times been one of the Chinese traditional medicines for the management of malaria.
Artemisinine and its derivatives have been developed recently by modern scientific research
and are among the most valuable anti-malaria drugs. St. John’s-wort, used for treatment of
mild to moderate depression, is another example. Such findings have stimulated further re-
search to create new drugs based on traditional medicines.

In designing protection mechanisms for TMK, three important issues need to be addressed:

i) How should the benefits derived from the use of traditional medicine be shared?

i) How can the intellectual property rights (IPR) of the holders of TMK and scientific re-
searchers be protected when the TMK of the former is used by the latter to create modern
drugs? (In most cases knowledge of traditional medicine originates in developing coun-
tries and is appropriated, adapted, utilized and patented by scientists and industry from
developed countries, with little or no compensation to the custodians of this knowledge
and without their prior informed consent. In recent years, the protection of TK, the innova-
tions and practices of indigenous and traditional medicine and the equitable sharing of
benefits have received increasing attention, and they are being discussed in many inter-
national forums).

iiiyHow can we stop the loss of biodiversity caused by the widespread use of traditional
medicine and the rapidly expanding international market for herbal products? The pro-
duction of herbal pharmaceuticals requires large quantities of medicinal plants, which has
resulted in over collection of many plants and has made them endangered species. For
example, a particular species of African potato that in 1997 was found to combat AIDS
disappeared completely from its native land, the Democratic Republic of the Congo, within
two years of this finding.

The gaps between traditional medicine areas and existing modern Patent
Law

At present, both the protection provided under international standards for patent law and most
national patent laws are inadequate to protect TK and biodiversity. For example, traditional
skills in manual and spiritual therapies are different from those in modern practice, and there is
no record of who invented them. Similarly, other traditional non-medicinal therapies are very
difficult to protect using current standards of patent protection.

While existing conventional patent law can and does protect pharmaceutical products, herbal
medicines and herbal products are different from chemical drugs. The intellectual property
standards established by the Agreement on Trade-Related Aspects of Intellectual Property
Rights (the TRIPS Agreement) allow innovation to be protected by patenting the discovery of
new chemical components, as well as innovative know-how in producing products, and by
recognizing trademarks and trade secrets. However, this approach is difficult to apply to herbal
medicines, which, because of their intrinsic characteristics, frequently do not meet all the re-
quirements of patentability. Following are some reasons why herbal products and medicines
do not get proper IPR or patent protection:

e Herbal medicines are crude plant materials, such as leaves, flowers, fruits, seeds, stems,
wood, bark, roots, rhizomes or other plant parts, that may be used whole or in fragmented
or powdered form. Itis, therefore, often not possible to seek existing patent law protection
for herbal medicines by claiming the discovery of new chemical entities or development
of an inventive step.

* Herbal products are powdered herbal materials, extracts, tinctures, or fatty oils of herbal
materials prepared by steeping or heating herbal materials in alcohol and/or honey, or in
other liquids. The production process is usually simple and does not involve any sophis-
ticated know-how or invention novel enough to secure protection under existing patent
laws.
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¢ Except for pharmaceutical companies and industries, holders of TMK, such as research
institutes and practitioners, often do not have the financial and human resources needed
to obtain protection through trademarks.

* Itis extremely difficult, if not impossible, to keep such knowledge secret because disclo-
sure of the composition of a product is a prerequisite for registration of herbal medicines
before the product can be sold as a drug.

e In most countries, it is very expensive to acquire, exercise, and enforce patent rights,
particularly if international protection is required. For traditional practitioners and research
institutions, particularly in poorer countries, the cost is prohibitive.

Future cooperation

While recent years have seen increasing attention given to the issue of protecting the TK,
innovations, and practices of indigenous and local communities, various international forums
need to focus on identifying systems that can be used to protect traditional medicine and the
sustainable development of indigenous and local communities. A number of key concerns
need to be addressed, such as: (i) how can existing systems be strengthened? (ii) how can
national policies formulated to address the underlying concerns be supported multilaterally?
(iii) how can developing countries obtain greater benefits from the commercialization of tradi-
tional medicines and products derived from them? And (iv) what should be the role of particular
intellectual property regimes?

In the twenty-first century, traditional medicine will continue to play an important role in
health care in both developed and developing countries. Biodiversity of natural resources,
from which medicinal plants and herbal products are derived, has great potential for generat-
ing economic benefits. To help advance the debate on key issues, the WHO organized an
Interregional Workshop on Intellectual Property Rights in the Context of Traditional Medicine in
Bangkok, Thailand, in December 2000. This workshop discussed, among other issues, means
of protecting TMK. It stressed the important role of traditional medicine in developing countries
and reiterated that countries should develop a national traditional medicine policy that included
the issue of research and development in the area of traditional medicine, the formal recogni-
tion of traditional medicine systems, and the integration of traditional medicine into the national
health care system. At the meeting it was noted that many activities and products based on
TMK are important sources of income and health care benefits, as well as environmentally
sustainable routes to economic development for large parts of the population in many develop-
ing countries. The use of traditional medicine and the vast majority of plant genetic resources
and other forms of biodiversity are found in, or originate in, developing countries. Access to
these resources and the associated TMK can provide substantial benefits to companies and
scientific research centres in both developing and developed countries. It was noted with con-
cern that at times TMK is appropriated, adapted, and patented by scientists and industry, for
the most part from developed countries, with little or no compensation to the custodians of this
knowledge and without their prior informed consent. This was recognized by the meeting as a
trade issue, as TMK and products derived from it often cross international borders, and it was
concluded that developing countries should jointly voice their concern regarding fair and equi-
table sharing of benefits.

Conclusion

The protection of TMK under IPR raises two types of issues. On the one hand, an important
question is the extent to which TMK can be protected under existing IPR or new modalities
thereof. There have been many proposals to develop sui generis systems of protection. Such
proposals are often based on considerations of equity: If innovations in the formal system of
innovation receive compensation through IPR, holders of TMK should be treated similarly.

On the other hand, the appropriation of such knowledge and/or the related biological mate-
rials under IPR by unauthorized parties has raised significant concerns, particularly in develop-
ing countries where there is a long and significant tradition of using traditional medicine.

The main reasons that have been suggested for the protection of TMK, including equity, are
the preservation of knowledge against erosion, the prevention of misappropriation, and the
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promotion of self-determination. Since IPR are not an end in themselves, the establishment of
IPR should be considered a means of effectively reaching well-defined goals. Other forms of
IPR regarding the protection of TMK — such as trade secrets, trademarks, geographical indica-
tions and policy options (e.g. developing a sui generis regime, curbing “bio-piracy”, benefits-
sharing) should also be taken into consideration by national authorities.

In 2003, WHO Executive Board Resolution EB111.R12 on traditional medicine urged mem-
ber States to take measures to protect and preserve TMK and medicinal plant resources for
sustainable development of traditional medicine, including the IPR of traditional medicine prac-
titioners, as provided for under national legislation consistent with international obligations.
The WHO will support member States in recording and preserving TMK and in developing a
national inventory of medicinal plants to ensure that knowledge is correctly and continuously
used on behalf of generations. The information generated in these inventories should be shared
with national patent offices to ensure that the data will be considered during the processing of
patent applications.
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THE Use AND CoOMMERGIALIZATION OF GENETIC RESOURCES AND
TRADITIONAL KNOWLEDGE IN VIETNAM:
THE CAsE oF CrRop AND MEDICINAL PLANTS

Le Quy An

Introduction

With its diverse climate, fertile plains, forests, mountains and ecosystems, Vietnam is en-
dowed with rich and unique biodiversity. The country includes 275 species of mammals, 800
species of birds, 180 species of reptiles, 80 species of amphibians, 2,500 species of fish, and
5,500 species of insects. It is home to 12,000 plant species, of which 7,000 have been identi-
fied; 40 per cent of these plants may be endemic.

The country is ranked sixteenth in the world in terms of biological diversity. New species
continue to be discovered and identified. Thus, three new mammal species were discovered
between 1992 and 1994 and another mammal species was identified in 1997. Recently seven
new plant species were discovered in Halong Bay, a World Heritage Site, as was reported by
The World Conservation Union (IUCN). All these new plant species are endemic to Halong
Bay and are not found anywhere else in the world. However, many species are facing extinc-
tion in the country, with over 300 animals and 350 plants listed as endangered species in
Vietnam’s Red Book of Endangered Animals.

The economy of Vietnam depends largely on its natural resources. Agriculture still contrib-
utes a significant amount to the gross domestic product compared to other countries in the
region (Table 1). Biological resources play a very important role in agriculture, forestry, and
fisheries for ensuring the food security of the nation.

Table 1: Distribution of GDP among sectors, 1998 (%)

Country Agriculture Industry Services
Vietnam 25.8 32:5 41.7
Indonesia 18.8 45.7 35.5
Philippines 16.9 31.5 51.6
Thailand 14.2 37.5 48.3
Singapore 0.1 35.3 64.6

Traditional crops and new hybrids are helping to increase food production, the gross output
of which reached 33.8 million tons in 1999, while domestic consumption requires only 21 mil-
lion tons. For health care the Vietnamese people have been using over 3,000 medicinal plants
and thousands of prescriptions derived from them.

This paper focuses on plant genetic resources and reviews the use and commercialization
of traditional knowledge (TK).

The case of crop plants and varieties and traditional knowledge

Most of the agricultural crops of Vietham have been domesticated for a long time, yet some
crop varieties are still found growing in the wild. The use of traditional plant varieties and the
adaptation of introduced varieties rely on scientific developments as well as on the knowledge
of the people.
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The Kinh people, who constitute 85 per cent of the total population, are distributed all over
the country and are involved in developing and maintaining rich agricultural diversity largely
based on wet rice farming. In addition, some 54 ethnic minorities, living mostly in mountainous
areas, are also known as the primary creators and custodians of agricultural biodiversity. A Tay
farmer in Son La province identified more than a half-dozen wild yams in the forest and ex-
plained the specific manner for using each one of them while maintaining that there were many
more wild varieties in the forest. Thousands of plant species are utilized for food, medicine,
fodder, fiber, and raw material.

The conservation, use, development, and commercialization of plant varieties depend on
research and development activity; the productive practices of farmers; and traditional knowl-
edge (TK), which is commonly used and partly commercialized.

Scientific research institutions, universities, and technical colleges play a leading role in
cooperating with local communities to collect crop germplasm and adapt new and introduced
varieties and hybrids. In the period 1983-1991, the Science and Technology Institute of Agri-
culture collected 5,516 samples of crop varieties and wild plants related to 70 different spe-
cies. As aresult of a three-year effort, Can Tho University achieved more than 800 accessions
that increased the total rice accessions in Vietnam to 1,800. Under the framework of the Com-
munity Plant Genetic Resources project, Can Tho University was involved in the distribution of
traditional rice cultivars to 125 farmers in four provinces. They were trained in seed conserva-
tion, selection methods, and field documentation. In addition, 517 rice accessions were distrib-
uted to these farmers.

The plant materials that include pure line selection from populations were initially charac-
terized and evaluated at Can Tho University. These were then distributed to the farmers for
trials and observation. The materials given to the farmers were sorted according to the ecosys-
tems where the seeds had to be grown. For example, 129 accessions were planted in the Can
Giuoc District of Long An Province. Because of salinity-related problems and rainfall patterns
in this district, the farmers accepted only short-term-maturing traditional cultivars. On the other
hand, selected farmers in the Tan Tru District of Long An Province managed 136 medium-term
accessions based on the physical conditions prevailing in the district.

The farmers evaluated the cultivars distributed to them and used them either for further
trials or, in some cases, for seed multiplication. The farmers managed field documentation
themselves. Can Tho University provided them with simplified and shortened descriptions of
the cultivars.

Future studies under the project will include research on indigenous knowledge systems.
This research will focus on conserving and strengthening farmers’ experiences, traditions, and
knowledge in conservation and development of plant genetic resources. It will include docu-
mentation of farmers’ experiences in seed selection, storage, cultivation practices, preparation
of planting material, insect and disease control, biodiversity, and analysis of the scientific ap-
proach used in indigenous knowledge systems.

These examples clearly demonstrate a need for a partnership between science and tech-
nology (S&T) institutions/universities and farmers. In these institutions, studies are carried out
in close cooperation with local communities as experimentors, evaluators, and potential users
for the development of new varieties or hybrids as well as the introduction and adaptation of
these varieties. S&T institutions and universities often benefit from the indigenous knowledge
of local traditional communities in the area of conservation and utilization of plant genetic
resources without in any way compensating these communities. Such partnerships are needed
for improving and developing TK on a scientific basis.

Some S&T institutions continue to produce and supply plant seeds though the formal seed
supply systems developed and maintained by plant seed companies. A few regulations exist
for sharing benefits among various stakeholders, but these benefits go more to the plant breeders
than to the local communities that own the TK.

The use and commercialization of TK are based on two principles:
e TKis common knowledge and is in use at all times. As indigenous and local knowledge
has always been developed incrementally and collectively, it is often difficult to identify a
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particular person or group of persons as the inventor(s) of, for example, a plant-based
traditional cure or of a useful crop variety. At the same time, local communities are in
many cases the ultimate protectors and nurturers of biodiversity.

* Multiplication and seed production are a result of the farmer’s need for use and exchange
of seeds. Farmers have the implicit right to save seeds of new varieties for subsequent
reproduction or for exchange with other farmers without payment to plant breeders.

Valuable TK about plant genetic resources, together with landraces, is disappearing at an
alarming rate with the destruction of habitats and the increasing use of new hybrids. This
reveals the shortcomings in national policy and regulatory mechanisms, which damage both
biodiversity and TK.

The use of medicinal plants and traditional knowledge for health care
Overview

Most of the medicinal plants in use are described in the book Medicinal Plants and Medicinal
Ingredients of Vietnam by Dr. Do Tat Loi, which describes the biological and therapeutic char-
acteristics of more than 800 plant species. The use of TK together with consultations with
traditional Eastern physicians and herbalists has permitted him to introduce hundreds of pre-
scriptions for treating many diseases.

Especially in rural areas, many medicinal plants are grown in family gardens and used daily
by the people. Other medicinal plants have been domesticated and are widely grown for large-
scale production — for example, Eleutherine subaphylla, Leonurus heterophyllus and
Andrographis paniculata. The amount of the annual harvested material of some medicinal
plants can be very high and can range from few tons to several hundred tons (e.g. Polygonum
multiflorum 28 tons, Ligusticum wallichii 37 tons, Angelica dahurica 157 tons and Coix lacryma-
jobi 178 tons).

Many plants are used in curing common diseases such as fever, cough, diarrhoea and
influenza. Sometimes the combination of traditional and modern medicines is very helpful in
treating serious diseases: for example, Artemisia annua can be used to treat malaria and
Catharianthus roseus for treating blood cancer. Such applications are usually developed by
S&T institutes. Pharmaceutical enterprises also develop such applications, but their medicinal
products are registered under their own trademark.

Concerning medicinal plants and traditional therapeutic methods, in many cases specific
application details remain a secret. Only a few people hold the information and knowledge
about specific plants.

In most cases, since traditional medical prescriptions usually contain a large number of
ingredients and can vary according to the condition of the patient, one plant can be used in
different prescriptions with various doses in combination with other plants. There are thus
many prescriptions known and handed down from generation to generation as family secrets.
Such “no-patent-needed” informal but recognized knowledge helps its owner to getincome; as
a result, the owner is not willing either to register or to apply for a patent, because he or she is
afraid that other people might come to know the secret.

Vietnam’s national health care policy

President Ho Chi Minh, in a letter! to the national conference of medical workers, wrote: “Medi-
cal workers should help the people and the government of Vietham to build a health care
system for meeting people’s needs. Health care should be built on a scientific, national and
popular basis. In order to broaden the scope and the scale of health care, you should pay
attention to study and combine oriental and western medicines”. National policy on health care
was developed later as a result of the above directive. It specifically states that:

* ltis necessary for developing Vietnamese medicine for prevention and to combine mod-

ern and traditional medicines.?
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Developing the public and private health sectors, realizing that health insurance will cre-
ate better opportunities for all people to access important health care services.?

Major measures

Major measures that have been taken to implement the national medicine policy include:

Raising awareness of the value and role of traditional medicine.

Emphasizing the study of traditional medicine and the need to combine traditional and
modern medicines.

Building, strengthening and developing all organizations, such as specialized hospitals
and the Association of Traditional Medicine, that are involved in building the traditional
medicine network.

Making full use of capable traditional physicians and herbalists in mountain areas and of
people’s experiences, especially those handed down from ancestors.

Organizing courses for increasing and refreshing the knowledge of health workers practicing
traditional medicine.

Setting up institutional frameworks for managing and promoting traditional medicine.
Establishing the Department of Traditional Medicine within the Ministry of Health.
Setting up five institutes for conducting research and practicing traditional medicine; 42
provincial traditional medicine hospitals; 265 traditional medicine departments in modern
clinics; and traditional medicine departments in medical universities.*

Some results

The Ministry of Health has licensed 1,047 traditional medicines produced by both the
public and private sectors to be circulated in the market.

Pharmaceutical companies are providing hospitals with pharmaceutical herbs (about
20,000 tons per year) for the production of traditional medicines (500-1,000 tons per
year).

Besides state-owned enterprises, there are about 1,000 private traditional medicine en-
terprises and pharmacies.

In 1999 about 8,000 private and collective traditional medicine facilities provided diagno-
sis and treatment and produced traditional medicines.

Every year about 30 per cent of patients receive diagnosis and treatment by the traditional
system of medicine.

Legislative instruments on genetic resources and TK

There are still very few legislative instruments on the management and use of genetic re-
sources and almost none for the protection of TK.

10

Government Decree No. 7-CP of February 1996 on seed varieties for raising productivity,
and on the rate of multiplication of seed varieties, gives the following details:

The overall policy of the Government is to invest for building national capacity in conserv-
ing, selecting, producing and carrying on the business of developing seed varieties (Art.4).
Plant genetic resources are to be considered as national property and managed by the
State. All organizations and individuals are encouraged to prospect for, collect, preserve,
utilize, and enrich genetic resources for the benefit of the national economy and social
welfare (Art. 8). The Ministry of Agriculture and Rural Development (MARD) is the main
government body responsible for the management of development of seed varieties by
the State.

The State encourages and protects the legal rights of all Viethamese and foreign organi-
zations and individuals in their scientific research and business activities (Art. 3) and
facilitates international cooperation (Art.13) on seeds and plants breeds. Such activities
must nevertheless be licensed and put under the control of MARD (Art.14) and must
strictly follow the stipulated technical process (Art.11).
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* ltis stated that newly produced, selected or imported seed varieties are subject to tests or
pilot production before recognition and wider use (Art. 9).

* Seed varieties, when sold as goods in the market, should be sold under trademark with a
certificate of quality. All illegal and unfair dealings in the production of and trade in seed
varieties are forbidden (Art.13).

¢ Plant breeders own the copyright on new seed varieties (Art.10).

Decree No. 7-CP provides a legal framework for seed varieties management but does not
protect TK or ensure equitable sharing of benefits derived from its use.

Vietnam and international action

There is a need in the country to understand the contents of the Convention on Biological
Diversity (CBD) and Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
and to elaborate a national legal framework for this. The CBD obliges members to take various
steps to conserve biodiversity within their jurisdictions, emphasizing in situ conservation and
the role of traditional lifestyles and local communities (Art. 8j). While the CBD establishes the
principle of fair and equitable sharing of benefits derived from the use of genetic resources,
specific measures to facilitate benefit sharing are expected to be formulated at the national
level as stated in Article15.°

The TRIPS Agreement extends the international trade regime to intellectual property rights
(IPR) and obliges WTO members to provide at least a specific level of protection to all the
generally recognized forms of IPR. Its provisions seek to globalize the dominant patent para-
digm of developed countries at the expense of developing countries, because these provisions
guarantee ownership rights to products made in the laboratories of developed countries using
the knowledge of indigenous peoples and local communities. Thus only the industrial model of
innovations is recognized, while the cumulative collective system of innovation of traditional
communities is excluded by definition in the provisions of TRIPS.

In 1978, the International Convention for the Protection of New Varieties of Plants (UPOV
Convention) covered only commercial marketing or selling of material for propagating pro-
tected varieties. Farmer thus had the “privilege” of using seeds derived from a first crop to
plant a second crop without paying for plant breeders’ rights (PBR) a second time. But the
amended 1991 UPQOV Convention theoretically abolished this privilege by extending PBR to alll
uses, although it does allow member States to limit PBR in their national legislation. The amended
Convention also forbids the use of a protected variety to create a new variety if the newly
created varieties contain virtually all of the original variety’s genes.

Table 2: Patenting in TRIPs: compulsory and optional exclusion

Compulsory Exclusion Optional Exclusion

- Inventions that are not new, do not - Diagnostic, therapeutic and surgical
involve an inventive step, or are incapa- methods for the treatment of hu-
ble of industrial application. mans or animals.

- ailure to disclose the invention in a - Inventions the prevention of the
manner clear and complete enough to commercial exploitation of which is
enable it to be implemented by a person necessary to protect public order or
skilled in the art. morality.

- Animals and plants (including plant
varieties).

- Essentially biological processes for
the production of plants or animals.

- Failure to provide information con-
cerning corresponding foreign
applications and grants.

Source: Dutfield (2000).
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The workshop on TK and biological diversity held in Madrid in November 1997 highlighted
the need to clarify the relationship between the TRIPS Agreement and environmental conven-
tions dealing with compensation to or benefit sharing with local communities involved in
biodiversity conservation.

Being aware of the conflicts between the CBD and the TRIPS Agreement, specialists from
many countries, especially developing countries, have been carrying out studies in preparation
for bridging the gaps between the CBD and TRIPS. A feasible mechanism for the countries
may be to incorporate all the exclusions allowed by TRIPS in their national patent laws (Table
2).

There are also other proposals in defense of biodiversity and TK. Nijhar has formulated a
new definition of “innovations” to include “derivatives which utilize the knowledge of indigenous
peoples and local communities in the commercialization of any product as well as to a more
sophisticated process for extracting, isolating, or synthesizing the active chemical in the bio-
logical extracts or composition used by the indigenous peoples”.

The community should be declared the “owner” of knowledge. It should collectively exer-
cise complete control over the knowledge and hold it in trust for its members as well as for
future generations. The community, therefore, holds these rights as a custodian or steward in
perpetuity. No use should be made of the knowledge save with the consent of the community.
Users should pay for any use of that knowledge.

In Vietnam, MARD is drafting legislation for the protection of new plant varieties. Since the
draft regulation has not yet been examined and approved, there is no formal interpretation of
its contents. However, through workshops and discussions during the process of its elabora-
tion, it might have made an attempt to reconcile the conflict between the CBD and TRIPS — for
example, by recognizing the rights of the patent holder and at the same time denying patents
in certain cases, such as (a) personal and non-commercial use of seed varieties; (b) using the
product of the harvest obtained by planting the protected variety for propagating purposes on
one’s own holdings; and (c) using the protected material to develop new varieties and for
scientific purposes. However, genetic resources differ according to their uses, and TK is often
associated with particular genetic resources.

While there are conflicts between the CBD and the TRIPS Agreement, existing interna-
tional legal instruments provide fundamental principles on which national regulatory frame-
works can be based.

Vietnam can benefit from the experiences of other countries:

* Inthe Philippines, a President’s Executive Order (PEO) was issued in 1995 for regulating
biodiversity prospecting, which is defined as “the research, collection and analysis of
biological and genetic resources for purposes of applying the knowledge derived therefrom
to scientific and/or commercial purposes”. The PEO requires that all biodiversity pros-
pecting be subject to the prior informed consent of local and indigenous communities.

* In Costa Rica, the Legislative Assembly in 1998 passed the Biodiversity Law, which to
date is considered the most ambitious and elaborate national law for implementing the
CBD. The overall objective of the Law is to conserve biodiversity, utilize resources
sustainably and distribute fairly the costs and benefits derived from biodiversity. It covers
a full range of issues, including the protection of scientific and traditional biodiversity-
related knowledge through IPR and/or sui generis systems.

Vietnam has to take advantage of the grace period allowed by TRIPS to devise appropriate
IPR laws taking into account its national interests.

Annex | - List of main scientific research institutes related to genetic re-
sources and plant varieties

Institute of Biotechnology

Institute of Oceanography
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Institutes of Ecology and Biological Resources
Institute of Materia Medica

Food Crops Research Institute

National Institute of Animal Husbandry
Vietnam Agricultural Science Institute

Forest Science Institute of Vietham

Institute of Agricultural Science of South Vietnam
Cuu Long Delta Rice Research Institute
Rubber Research Institute

Tea Research Institute

Research Institute of Marine Products

Maize Research Institute

Honey Bee Research Center

National Institute for Soil and Fertilizers
Research Institute of Vegetable and Fruit
Institute of Veterinary Medicine

Institute of Agricultural Genetics
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TRADITIONAL MEDICINE IN BURKINA FASO

Zéphirin Dakuyo

Introduction

Burkina Faso is a Sahelian country in the heart of West Africa. In recent years, it has devel-
oped a policy to promote traditional medicine. The increasing costs of imported pharmaceuti-
cal products coupled with the low purchasing power of the population have since 1985 led the
Ministry of Health to implement a strategy to improve the image of traditional medicine so that
this system of health care begins to be used as an option at the level of medical units. This
paper describes how the ministry has instituted a medical care system based on traditional
knowledge (TK).

Government Initiatives

The Ministry of Health has created a Department of Pharmaceutical Services and Traditional
Pharmacopoeia. The main goal of this department, under the direction of a pharmacist, is to
establish a policy for developing a traditional medicine pharmacopoeia throughout the country.

The first decision by the Department was to set up units to spearhead the development of
traditional pharmacopoeia at the regional level. The units meet regularly to exchange experi-
ences gained in the field. Some organizations of traditional therapists and herbalists have also
been set up in Ouagadougou, Bobo-Dioulasso, and a few other cities in Burkina Faso.

Regulations to control the practice of traditional medicine in Burkina Faso have been drawn
up by a group of specialists including legal experts, traditional therapists, pharmacists, and
doctors. This group includes representatives from other ministries such as Environment, Infor-
mation and the Civil Service.

The AIDS epidemic has not spared Burkina Faso. All available means of combatting this
scourge have been implemented, notably the option of traditional pharmacopoeia, in view of
the excessive cost of anti-retrovirus drugs at present. To show its will to enlist all the parties
involved in health care, notably the traditional therapists, in the fight against AIDS/HIV, the
Government of Burkina Faso has established three phytotherapeutic units to care for HIV
patients. These units are located in Ouagadougou, Bobo-Dioulasso, and Banfora. In these
centres, patients receive plant-based medication that has shown some success when admin-
istered by traditional therapists to their own patients. Doctors and traditional therapists care for
the patients at the centres.

The Banfora Centre of Traditional Pharmacopoeia

The Banfora Centre of Traditional Pharmacopoeia in southwestern Burkina Faso has been set
up to promote the use of traditional pharmacopoeia. It has been entrusted with the tasks of
taking a census of traditional therapists, collecting traditional remedies, improving some tradi-
tional formulas to make them available for everybody, and establishing real cooperation be-
tween traditional and modern medicine. The centre is divided into the following sections:

* The Traditherapists Section: This section deals with increasing public awareness, taking
a census of the traditional therapists and collecting traditional formulas.

* The Production Section: In this section, remedies that have proven effective and harm-
less are improved and produced on a larger scale for consumers.

* The Medical Consultations Section: This section provides daily medical consultations by
health-care professionals for the patients attending the centre. It is located within the
hospital to facilitate the movement of patients between the modern and traditional health-
care systems.
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The Section for Collecting Medicinal Plants: This section is responsible for cultivating or
collecting from within the country raw material for preparing traditional remedies. Parts of
the plants used include leaves, bark, and rhizomes.

* The Section for Growing Medicinal Plants: In order to protect nature, emphasis is placed
on plants that are suitable for cultivation and can supply raw material. Therefore, a “heal-
er’'s grove” has been planted to grow native medicinal plants on a large scale.

* The Botany Section: With the support of the National Centre for Scientific and Technical
Research (CNRST), a herbarium with 500 species of plants has been set up. A botanical
garden has also been set up within the hospital.

» The Laboratory Section: This section controls the quality of the raw material and of the

finished products.

At the scientific level, the centre works in cooperation with CNRST, the University of
Quagadougou, the Department of Medicine and Pharmacy of the University of Bamako (Mali)
and the University of Poitiers and the University of Montpellier in France. There is a similar
centre in the eastern part of the country, in the city of Fada N'Gourma, but at present this
centre is not very active.

Phytofla Laboratories

The goal of Phytofla Laboratories is to produce plant-based medications on a large scale. The
production unit, located in Banfora (in the southwestern part of the country), currently pro-
duces about 20 plant-based products for the treatment of many diseases such as malaria,
hepatitis, diabetes, diseases caused by parasites, diarrhoea, amoebic dysentery, and haemor-
rhoids. These products are distributed throughout the country through pharmacies and depots.
Phytofla Laboratories, the Faculty of Medicine and the Faculty of Pharmacy of the University of
Ouagadougou have established a shared protocol of scientific validation to control the effec-
tiveness of the products.

The PAPME project to support small and medium-sized businesses supports Phytofla Labo-
ratories in its work of growing the medicinal plants that are the raw material for the production
of plant-based medicines; it also aims to preserve the most-needed and endangered plants.

Conclusion

The authorities of Burkina Faso understand that if indigenous plants are to be used in health
care for the population as a whole, the process must include sound scientific authentication
and validation. The authorities are helping to develop traditional medicine as a necessary
supplement to the existing medical care provided for all segments of society by the medical
centres of the country. The experience of promoting traditional medicine in Burkina Faso has
proven that TK has a very important part in the socio-economic development of the country. It
is, therefore, imperative to preserve this knowledge carefully for present and future genera-
tions.
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THE RoLE oF TrRADITIONAL KNOWLEDGE
IN THE NATIONAL ECcOnOMY:
TRADITIONAL MEDICINE IN TANZANIA

Paulo P. Mhame

Traditional health care practices existed in Tanzania long before colonization. Over the centu-
ries, local people have developed a wide variety of indigenous technologies in harmony with
nature. Conclusions about the medicinal properties of plants, animal extracts, and marine life
were drawn on the basis of careful observations. With trial and error, a vast heritage of knowl-
edge and expertise regarding the use and properties of these biological resources has been
collected and preserved by different cultures and civilizations. Most of this indigenous knowl-
edge was handed down through the ages by oral tradition. The practices that developed have
had to meet the needs of the local communities.

Tanzania has a population of about 30 million people and an area of 939,400 square
kilometers. It is endowed with a rich biodiversity comprising over 10,000 species of flora, fauna,
and marine resources. Traditional medicine plays a role in primary health care in Tanzania and
has great future potential. For over 60 per cent of the population seeking advice on health, the
first point of contact is a traditional healer, the majority of whom practice in rural areas. Cur-
rently, there are an estimated 75,000 traditional health practitioners in the whole country; of
these, about 2,000 live in towns. The traditional healers in towns earn their living solely from
selling traditional remedies. With growing recognition of the role of traditional medicine in health
care, the selling of traditional medicines within and outside the country is a growing area of
endeavor. This has helped change the prevailing attitude towards the sale and use of indig-
enous remedies.

Traditional medicine and the national economy

Tanzania’s economy depends on agricultural exports of crops such as coffee, cotton, tea,
sugar, tobacco, cashew nuts, pyrethrum, and cloves. Flora and fauna having medicinal value
are not recognized as an important source of earnings for the national economy. With the
increasingly market-driven economic policy encouraging the private sector, individuals and
enterprises have established businesses relying on medicinal plants.

Herbal medicine is steadily gaining recognition, with world trade in medicinal plants and
products derived from them now worth billions of dollars a year. Many European countries are
showing a growing interest in complementary medicines based on herbs, thereby opening up
opportunities for third-world countries.

The European market for herbal products is expanding because of the growing interest in
complementary medicines and alternative health care solutions. In 1999 it was estimated that
retail sales of alternative remedies worldwide totalled approximately $20 billion. The share of
African and Middle Eastern countries was only US$19 million, about 0.97 per cent of the total
world market.

With the free-market economy, exports of medicinal flora and fauna are growing fast.Various
countries are becoming significant importers of Tanzanian medicinal flora and fauna. In the
years 1997, 1998, and 1999 respectively, Tanzania exported 7,421, 5,771 and 7,005 metric
tons of plants and animals worth Tanzanian Shillings 4.57 billion (US$5.2 million), 5.65 billion
(US$6.4 million) and 6.83 billion (US$7.7 million). The quantity and value of exports, especially
of sea products, have increased considerably. In 1999 the country exported medicinal prod-
ucts comprising 31.63 per cent of the total Government drug expenditure (21.6 billion Shil-
lings) for that year.
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Requirements and constraints involved in using traditional medicine

As a tropical country, Tanzania is rich in a wide variety of medicinal plants, fauna, and marine
resources having curative properties. It needs to develop adequate facilities for research into
and development of products using such resources, and an effective system for marketing the
products that are available or become available in due course. Suitable control mechanisms
are also needed to ensure that the underlying natural resources are used sustainably.

Medicinal plants can be used for sustainable economic gain but also to provide affordable
health care for local people. Key constraints on developing health care that uses local medici-
nal plants include the following:

¢ |nadequate awareness
* Insufficient investment in research and development
* Inappropriate distribution chains

A lack of databases of comprehensive information on medicinal plants is a big obstacle to
further development of traditional medicines.

To remedy this situation, several steps in policy planning and infrastructure and capacity
development are required. At present these are in very early stages.

Rules and regulations

In light of current international conventions and biotechnological management, including the
intellectual property rights issue, Tanzania has had to review its biodiversity policies to ensure
sustainable use of its biological resources. The policy covers flora, fauna, and marine re-
sources.

The exploration and export of floral resources of potential medicinal value is currently regu-
lated by various ministries and departments such as:

* The Department of Agriculture with cooperative societies,

e The Departments of Natural resources and Tourism, and

e The Departments of Trade and Industries, and Health.

Because of the various stakeholders involved in the conservation and utilization of biodiversity,
the law does not say anything about specific plant species. For example, under the Ministry of
Agriculture and Cooperative Societies, the Natural Agricultural Products Law of 1969 deals
with the control of sales, transport, storage, processing and trading of agricultural resources.
The Ministry of Tourism and Natural Resources deals with the conservation and management
of forests and forest products focusing on forest reserves. There is no emphasis on establish-
ing a unified policy among different ministries (e.g. the Ministry of Trade and Industries and the
Ministry of Health), to guide the collection and export of medicinal resources.

Regulations governing the exploration, export, and conservation of fauna and marine re-
sources are issued by the relevant departments of different ministries. Various regulations
from different ministries exist, but there is no single regulation that spells out how to control
and regulate the exploration, export, and conservation of medicinal resources derived from
animal and marine life.

Industrial property rights, policy and law

The protection of industrial property is concerned with patents, utility models, industrial de-
signs, trademarks, service marks, trade names and indications of sources of origin. Tanzania
believes that adequate protection of intellectual property is essential for the acquisition of the
science and technology needed in order to expand industries based on biological resources.
The current business and regulatory environment is not very supportive for local inventors,
particularly in the field of traditional medicine.

The first patent protection law in Tanzania was the Patent Ordinance, Cap. 217 of 15 May
1931, which was later enacted by the Government of Tanzania as Patent Act No.1 of 1987.
This Act was later reviewed to make it an effective instrument for the transfer and expansion of
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science and technology. The revised Act included better provisions for the protection of copy-
right and neighboring rights involving literary and artistic creations and folklore. With respect to
folk art and folklore, the Act protects:

» folk tales, folk poetry, and riddles

o folk songs and instrumental folk music

¢ folk dances, plays, and artistic forms of rituals

e folk art, in particular drawings, paintings, carvings, sculptures, pottery, terracotta, mosa-

ics, woodwork, metal ware, jewelry, baskets, and costumes
e traditional musical instruments

The new Patent Act does not protect traditional medicines and medicinal products derived
from the flora and fauna of the country. Traditional medicine and medicinal products, therefore,
do not have legal protection. This omission needs to be remedied.

Conclusions

Developing countries such as Tanzania view biodiversity as important for their survival. The
indigenous communities in Tanzania depend on biological resources for their livelihood. The
country believes that adequate protection of intellectual property rights (IPR) needs to be en-
sured before anyone can be allowed to carry out research and development based on local
natural resources. Efforts are now being made to establish rules and regulations governing
IPR, with particular emphasis on equitable sharing of benefits derived from the natural wealth
of the country.

The world has recognized the role of traditional medicine in health care. Trade and busi-
ness involving traditional medicine have grown very fast, making it into a multi-billion-dollar
industry.

Tanzania is a tropical country with more than 10,000 plant species and a wide variety of
fauna and marine resources. It can benefit from this biological resource base by developing a
high-value industry from it. However, a concerted effort is needed to capture a larger share of
the world market for traditional medicines. To obtain long-term results, this needs to be done in
a sustainable manner together with a proper regulatory mechanism for the herbal medicine
industry. Herbal medicines offer not only affordable health care but also economic gain to the
country.
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AIDS AnD TRADITIONAL HEALTH CARE IN AFRICA:
THE RoLE oF TrRADITIONAL HEALERS IN
PREVENTION STRATEGIES AND TREATMENT OPTIONS

Martin Shenton

Introduction

Southern and East-Central Africa, which are some of the poorest areas in the world, are also
the most seriously affected by HIV/AIDS. In Zimbabwe, for example, more than a quarter of
the adult population is infected with HIV, but the country has less than $US40 available to treat
each case (Wechsler 2000). Most developing countries cannot afford the new high-cost AIDS
therapies that have proved successful in prolonging lives and treating AIDS-related ilinesses in
developed countries. The new therapies are difficult to administer and require accurate dis-
pensing and uninterrupted treatment in order to avoid the development of drug-resistant viral
strains (Wechsler 2000). HIV/AIDS treatment options and prevention strategies are very com-
plex, and prevention efforts need to be embedded deeply in the cultural surroundings.2 Incor-
poration of traditional remedies into appropriate prevention strategies and treatment options
could be of considerable benefit to health care systems on the African continent.

HIV/AIDS in Africa

While Africa has only 13 per cent of the world’s population, over 50 per cent of the people
infected with HIV live on this continent. Nowadays HIV/AIDS has become the primary cause of
death in Africa (King 2000). The majority of new infections continue to be concentrated in
eastern and southern Africa, while western Africa is generally less affected. According to a
UNAIDS estimate of 1998, in Botswana, Namibia, Swaziland and Zimbabwe one person in five
aged 15-49 are living with HIV or AIDS (UNAIDS 1998). There is, therefore, a critical need to
look at innovative approaches for preventing HIV. Although HIV prevention strategies have
been in place in various countries for some time, their effect on new infection rates has been
insufficient.

Most preventive programmes so far have relied on giving accurate information about HIV
transmission and prevention and imparting practical skills to enable people to reduce their risk
of HIV infection. Little attention, however, has been given to the fact that people require envi-
ronments enabling them to modify their behaviour. The importance of the sociocultural envi-
ronment in HIV prevention has been underestimated, and this is an area where traditional
healers can play an important role.

Traditional health care for HIV prevention and AIDS treatment

Most of the local African traditional medicinal systems have always been based on pluralism.
In addition to herbalists and midwives, numerous other traditional healers such as diviners and
faith healers exist. Each of them has a special role in traditional medicine. Unlike western
medicine, which claims to be able to explain every illness and offers successful therapies for
most, almost no traditional healer would say he or she can treat, let alone cure, every iliness.
llinesses in Africa have typically been seen as an interaction between a human being, his or
her body, and the patient’s cultural surroundings. The psychosocial aspects of diseases are
considered to be as important as the physical ones. Treatments generally consist of curative,
protective and preventive elements, can be either natural or ritual, and vary greatly according
to the healer’s own knowledge and skills (Pretorius 1993: 3).
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HIV prevention

The traditional knowledge (TK) of local healers can play an important and active role in HIV
prevention strategies, as these healers are usually an important source of information and
advice for their community. Enlisting their help requires close working closely with profession-
als and through their training. A study conducted in Uganda shows that healers have only a
general knowledge of HIV/AIDS and make little effort to reduce transmission (Panos 1996: 2).
This one study does not convey the whole truth of the situation, as there are also reports of
traditional healers willing to collaborate in HIV/AIDS prevention (Thompson 1999: 7). Tradi-
tional healers can fulfil numerous tasks such as stopping rituals that spread HIV (including
harmful healing practices they themselves perform), raising awareness of HIV/AIDS, promot-
ing the use of condoms, assessing levels of risk, suggesting behavioural changes, and even
recognizing seropositive symptoms and providing patients with information about their health
and their treatment options.

AIDS treatment

Traditional health care is the only health care system available to AIDS victims in Africa, as the
promising new drugs are not only inaccessible but also expensive. In Malawi, for example, it is
estimated that there is one healer for every 300 people, compared to the 50,000 people per
doctor (Panos 1996: 1).

The role of traditional healers in the treatment of HIV/AIDS has been very controversial.
Traditional medicine has proved of real benefit in the treatment of some symptoms related to
AIDS, such as fever, skin rash and diarrhoea. However, some unsubstantiated claims by tradi-
tional healers that they have found a cure for AIDS have had a bad influence on the sexual
behaviour of some members of the African population. This, helped by a broad media pres-
ence, has undermined the credibility of the traditional health-care systems in the countries
concerned. But, while there is no evidence that a cure for AIDS has been developed, some
traditional medicine may help to relieve symptoms of the disease. For example, a scientific
investigation in Zimbabwe, where the government has threatened to prosecute all who falsely
claim to be able to cure AIDS, showed that traditional medicine gave some relief against diar-
rhoea. A survey conducted in Uganda showed that traditional treatment of patients suffering
from chronic diarrhoea and herpes was found to be as effective as, or slightly more effective
than, conventional modern treatment (Panos 1996: 2).

Integration of traditional healers into health-care systems
Problems of integration of traditional health care

There is a need to integrate traditional medicine into national health-care systems throughout
the world. However, these efforts have been extremely slow and one-sided. Poor documenta-
tion, lack of standardization and quality, and the absence of regulatory mechanisms and moni-
toring for traditional health-care practices in many countries are the main obstacles to the
inclusion of traditional medicine in the national health-care systems (Bodeker 2000: 1). Also
traditional healers may engage in harmful practices or cause delays in referral to biomedical
facilities (King 2000). It seems that traditional healers whose methods are based on the super-
natural causes of illnesses (e.g. possession by spirits) are less integrated into national health-
care systems than healers who base their methods on more tangible resources (e.g. herbal-
ists).

The persistent conflicts between the fundamental values and beliefs of modern and tradi-
tional medicine are referred to in other papers in this book. In other words, while western
medicine sees itself as objective, scientific, rational, and universalistic, it perceives traditional
medicine as irrational, superstitious, and particular. In contrast, traditional healers say that
they try to treat an illness with regard to the entire individual (recovery from bodily symptoms
plus social and psychological reintegration), not only the disease itself (i.e. only the body and
not the whole person).
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Actions that have been undertaken

In recent years, task forces on traditional medicine and AIDS as well as various programmes
for the education of traditional healers have been set up in different regions and countries of
Africa. For instance:
* In Mozambique a proposal has been made to establish a foundation for collaboration
between the National Health Service and traditional healers (Green 1991).
¢ In Uganda proposals have been made to train traditional healers as counsellors and
educators on sexually transmitted infections (including HIV); to train them in basic clinical
diagnosis, with the intention of supporting their efforts to provide quality health service; to
establish and manage a resource and training centre to facilitate the collection and dis-
semination of information on traditional medicine; and to advocate traditional medicine
among professionals and other scientists.
* Numerous programmes have been established in countries such as Botswana, Ghana,
Kenya, South Africa, and Zimbabwe to reach people at the community level.

Benefits of Integrating Traditional Medicine

Some studies have shown that integrating traditional healers into the health-care system is
beneficial because (i) traditional healers are enthusiastic to collaborate and willing to learn to
perform a wide array of primary health-care tasks; (ii) involving them is a cost-effective way of
providing health care to poor communities; and (iii) the health status of the affected communi-
ties improves (Thompson 1999). Traditional healers provide client-centred, personalized health
care that is culturally appropriate, holistic and tailored to the needs and expectations of the
patient, thus facilitating communication about diseases, especially sexually transmitted ones
and related social issues (King 2000).

Conclusion

There has been progress in integrating traditional healers into the health-care systems of
some African countries, but much still needs to be done. Traditional medicine and its practi-
tioners are an untapped resource at the grass-roots level and should be involved at all levels in
education, planning, research, implementation, and policy-making with regard to HIV/AIDS-
related matters in Africa. Research on traditional medicine and its institutionalization should be
accompanied by standardized training for traditional health workers. Most importantly, the pre-
vailing belief that western medicine is superior to traditional practices should be revised. There
is a need for synergies between the two systems, synergies that, by combining the two com-
plementary approaches, could lead to more creative and culturally sensitive approaches for
HIV/AIDS treatment in Africa.
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Using FARMERS’ TRADITIONAL KNOWLEDGE TO
CoNsERVE AND PROTECT BIODIVERSITY:
THE ETHIOPIAN EXPERIENCE

Tesfahun Fenta

Introduction

Traditional knowledge (TK) is local knowledge that is unique to a culture and society. It is
embedded in the community’s practices, institutions, relationships and rituals. It is the total of
the knowledge and skills that people in particular geographic areas possess and that enable
them to get the most out of their natural environment.

The achievements of early Ethiopian civilization are evidence of the culture’s traditional
knowledge. The domestication of certain crops like coffee, teff, and enset and the develop-
ment of the bench terrace system by the Konso community are examples of important agricul-
tural achievements. The country has had a written language for over 2,000 years; manuscripts
over 500 years old deal with TK concerning public health and veterinary medicine.

Ethiopia as a world centre of crop biodiversity and associated traditional
knowledge

For a century, rural development policies and strategies have assumed that farmers misman-
age their natural environment (i.e. soil and water). Farmers have been advised and educated
(via lectures, payments and coercion) to adopt new soil and water conservation measures and
practices. Many have done so, and for some time the environment and the economy benefited.
But many problems have undermined these efforts in the name of conservation, with financial
and legal incentives bringing only short-term conservation that is not sustainable. Some projects
in rural areas were successful because they integrated traditional knowledge and practices
into every stage of their planning and implementation.

Ethiopia is a major world centre of genetic diversity for many important domesticated crop
plant species such as sorghum, barley, teff chickpea, and coffee, which are largely repre-
sented in the country by uniquely adapted land races and wild types and genetically diverse
forms. The genetic diversity of Ethiopian land races has been used worldwide to develop new
crop varieties and to address acute constraints affecting yield. Much of this crop diversity is
found in the small fields of peasants who, aided by nature, have played a central role in the
creation, maintenance, and use of these invaluable resources.

In Ethiopia, traditional farming represents the centuries of accumulated experience and
skills of peasants who often sustained yields under adverse farming conditions using locally
available resources. Ethiopian farming has its foundation in traditional crops and land races
that farmers have adapted over centuries on the basis of selection and use to meet changing
needs. Ethiopian farmers are instrumental in conserving germplasm, since they control the
bulk of the country’s genetic resources. Peasant farmers retain some seed stock for security
unless circumstances dictate otherwise. Even when forced to leave their farms temporarily by
emergencies such as severe drought or other threats such as war, farmers have often kept
small quantities of seed stocks.

In addition to household storage, farmers in various regions of the country have well-estab-
lished systems to ensure the security of the seed supply, and they often operate in networks.
One of the principal networks involves the exchange of seed in local markets. Farmers ex-
change crop types representing a wide range of adaptation to diverse environments. In this
way, planting material can be chosen to suit a particular set of agro-climatic conditions. Seed
that is not exchanged or consumed can be saved for a more appropriate planting season. In
some of the more developed regions of Ethiopia, such as the central highlands, this practice is
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becoming less and less common with the availability of new improved cultivars. In most of the
drought-prone areas, particularly in the northern Shewa and Wello regions, farmers still de-
pend largely on the above-mentioned traditional system for ensuring a sustained supply of
adaptable planting material.

The broad range of genetic diversity existing in Ethiopia, particularly the primitive and wild
gene pools, is presently subject to serious genetic erosion and irreversible losses. Recent
droughts in the northern part of the country have directly or indirectly caused considerable
genetic erosion, at times even resulting in massive destruction of animals and plants. The
famine that has persisted in some parts of the country has forced farmers to eat their own seed
in order to survive or sell seed as a food commodity. This has often resulted in massive dis-
placement of native seed stock (mostly sorghum, wheat and maize) by exotic seeds provided
by relief agencies in the form of food grain. To counter losses in genetic diversity, the former
Plant Genetic Resources Centre of Ethiopia (PGRC/E), now the Institute of Biodiversity Con-
servation and Research (IBCR), in 1987—-88 launched rescue operations, including a strategic
seed reserve programme, in areas subject to recurring drought.

In the context of peasant farms, in situ conservation is defined as the maintenance of
traditional cultivars (or land races) in surroundings to which they have adapted, or in the farm-
ing systems where they have acquired their distinctive characteristics. In view of this, land race
evaluation and enhancement programmes will certainly be needed to promote more extensive
use of germplasm resources that are already adapted to drought-prone regions of Ethiopia. In
such extreme environments, locally adapted land races would provide suitable materials for
institutional crop improvement programmes. There is, therefore, a need to maintain land races
growing under natural conditions in a dynamic state. In Ethiopia, maintaining land races is
probably best achieved through farm- or community-based conservation programmes.

Seeds of survival programme

The work described above was undertaken (1989-1997) when PGRC/E received support from
the Unitarian Service Committee in Canada (USC/Canada) to implement the Seeds of Sur-
vival programme in Ethiopia (SOS/E). The programme continued to represent a participatory,
dynamic, farmer-based approach to land race conservation, enhancement and utilization. The
activities of SOS/E are linked to the more formal off-farm conservation activities at the national
gene bank (IBCR). The work was carried out on small-scale peasant farms in collaboration
with farmers, scientists and local extension agents. The programme comprises two major
types of farm-based conservation activities: conservation and enhancement of native seed
stock (land race), and maintenance of a selection of indigenous land races (elite materials) in
identified farms.

Following are the major features of these activities:

* Genetic resources conservation and enhancement activities involving farmers, scientists
and local selected farms are undertaken at strategic sites in areas where the native seeds
are still widely grown and where stresses such as recurrent drought, diseases and pest
epidemics prevail.

* The project designed its conservation measures primarily to maintain in situ crop diversity
by protecting major cultivars from disappearing, and to improve the genetic performance
of the diverse land races. Targeted crops include sorghum, various pulses and locally
adapted maize. Materials collected (or rescued) during the drought period are included in
the programme. Land races are maintained on each peasant farm following the tradi-
tional practices of selection, production, storage and utilization. Field sites vary each sea-
son in conjunction with traditional crop protection patterns.

e The plot size and seed rates for each crop were determined by the farmers, depending on
their needs, the availability of seed and labour, the method of seedling raising, and the
soil type. In managing and maintaining the in situ plots according to farmer practice, the
programme seek to optimize in situ conservation, based on the rationale that farmer
practices provide a viable approach to long-term conservation.

* Identification and establishment of strategic in situ “pockets” over a network of locations
is another major component of the project. This is limited to identifying strategic sites in
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locations where the targeted land races are grown, spreading across a range of agro-
ecological niches within the project area. In addition to IBCR activities, farmers collabo-
rating in the project practice various forms of stratified and mass selection approaches
and multiply their land races, mainly sorghum and local maize, separately for production.
Seeds of selected plants are bulked to form a slightly improved population, which is in-
cluded in plantings to increase seed supply and for continued selection. Appreciable im-
provements in crop yield have been observed among the selected materials that are
produced following the traditional systems. The yields of sorghum land races and locally
adapted maize that have been jointly selected by farmers and IBCR scientists have ex-
ceeded the yields of the original land race seeds, with no additional inputs. Farmer-se-
lected types are expanding into other areas of the Shoa and Wello regions where droughts
have caused frequent crop failures. To date, over 25,000 farmers have used the varieties,
with the number of farmers using it increasing each year.

e Another aspect of the programme deals with restoring land races in regions where farm-
ers once planted land races extensively, but that are now dominated by introduced or
improved (high external input) varieties. In the region of Ada in Central Shoa, for example,
the indigenous durum wheat has nearly disappeared because of displacement by intro-
duced bread and durum wheat varieties. In this area, farmers (primarily women) have
traditionally used the local durum wheat to make porridge, enjera, unleavened bread, and
home-made beer, which they sell or exchange at local markets. Farmers rarely use bread
wheat for household consumption; rather, they sell it as a commercial crop in urban ar-
eas.

e The project has been active in promoting the conservation, enhancement and use of
indigenous durum wheat in Ada and other areas of Central Shoa. Elite durum wheat land
races (composites of three or more genetic lines) are developed at the Debre Zeit Agricul-
tural Research Centre and provided to the project. These composites are further selected
and multiplied jointly with small-scale peasant farmers. Land race composites were de-
veloped from plant populations, through the process of selection, and based on perform-
ance in yield tests under different conditions of environmental stress. The genetic lines
(agrotypes) are bulked for further selection, multiplication and distribution to farmers.

e Since the 1994-95 cropping season, the eight composites most preferred by the farmers
have been under production at various locations on the 4,000 farms in the above-men-
tioned regions. Farmers’ demand for land race seeds has been escalating at an impres-
sive rate. As is frequently observed during field visits, the elite seeds are also finding their
way to farms outside the project, most likely through informal seed exchange or diffusion
of seeds through local markets.

* In a preliminary comparative yield assessment exercise conducted in the project area
over a three year period, the elite durum land race selection (composites) generally out-
performed their high-input counterparts, which are represented by improved, high-yield-
ing varieties. The yield performance of these elite materials on the peasant farms was
astonishingly high compared to both the original farmers’ seed and the most predominant
high-yielding variety, Boohie.

The Seeds of Survival programme uses a unique approach for conserving land races in a
dynamic and participatory way, involving farmers who manage the bulk of the country’s indig-
enous crop genetic resources and in fact integrate in situ conservation into their traditional
management strategies. The programme is working to provide farmers with a wider choice of
planting material, thereby encouraging sustained supply and use of locally adapted land races,
especially in marginal or stressed environments, in which such materials generally perform
more competitively than their high-input counterparts.

Two key elements are required for the success of such a programme: equal partnership
with farmers in all aspects of project activities, including planning, implementation and further
expansion of the programme; and willingness to learn from farmers, who are the living reposi-
tories of indigenous knowledge. The success of such a programme also depends in no small
measure on close partnership and collaboration between scientists and farmers to achieve a
synthesis between modern and indigenous knowledge and thereby create a new knowledge
base.
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GENETIC RESOURCES AND TRADITIONAL KNOWLEDGE IN BRAZIL

Antonio C. Guedes and Maria José Amstalden Sampaio

Introduction

Brazil holds one of the world’s biggest concentrations of biodiversity and since 1933 has en-
acted many decrees and regulations governing access to its biological diversity. However,
attention to the related traditional knowledge (TK), at least in legal terms, was strengthened
only after Brazil became a party to the Convention on Biological Diversity (CBD). Brazilian
legislators are trying to establish model legislation, but so far not much has been achieved,
since the problem of accessing, protecting and using TK with appropriate sharing of benefits is
a complicated one.

Development of legislation

The first proposal for a law was submitted to Congress in 1995 (Senate proposal no. 306 by
Senator Marina Silva). It was followed by a second proposal in 1998 (no. 4579 by Congress-
man Jaques Wagner), and a little later by proposal no. 4751, submitted by the Government.
Meanwhile, some individual states began to propose and approve their own texts regulating
access to genetic resources within their jurisdiction. The proposal introduced by Congressman
Wagner included a suggestion for creating a national catalogue into which members of indig-
enous and local communities or anyone else could deposit documents related to TK. This
would permit better-informed decisions on how to access and use TK when dealing with con-
tracts and further developments, and it should help guarantee equitable sharing of benefits.
The proposal also suggested that indigenous and local communities should hold exclusive
rights to any TK associated with genetic resources. In its Article 47, the text proposed that no
intellectual property rights (IPR) be approved for inventions relating to products and processes
that drew on TK or genetic resources not accessed in conformity with the proposed law.

In June 2000, while discussions were taking place in Congress, the Government published
Provisional Law (PL) 2052 on “access to genetic resources, protection and access to TK,
benefit sharing and access and transfer of technology for its conservation and use”, which was
similar in content to the Government’s earlier proposal to Congress and which subsequently
became law.

In its Chapter lll, the PL states that TK associated with genetic resources will be protected
against illegal use and exploitation or other actions not authorized by the national authority
designated to implement the PL. The PL also states that TK can be subject to some cataloging
according to further regulations that may be enacted, and that the protection given by this PL
should not limit any other IPR that may be applicable to TK. It also guarantees that indigenous
or local communities that develop, hold, and preserve TK associated with genetic resources
shall have the right to:

¢ have the source of TK indicated in all related publications, uses and exploitation, there-
fore as an obligation of the third party;

» stop third parties from carrying out research and from using TK related to genetic re-
sources;

e prevent third parties from releasing information on TK under their control; and

e receive, directly or indirectly, payments or royalties in return for the commercial exploita-
tion of TK.

The PL has been re-edited and the standing version with modifications is numbered 2.186-
16 (August, 2001). It was regulated by Decree no. 3.945 (September 2001) which defined the
composition of the National Council for the Management of Genetic Patrimony (CGEN). The
Council began to deliberate in May 2002 and is creating specific guidelines for the access and
use of genetic resources. It is also beginning to analyse project proposals that include areas
such as bioprospecting for new plants, animals and microorganisms. However, there has been
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no progress in the management of TK. Much more effort will be needed to discuss and imple-
ment this component, mainly because there are no models to consider in discussing the sub-
ject, which nowadays involves many technical and political aspects.

While continuing to define its national legislation, Brazil is fully committed to supporting the
decisions of the fifth meeting of the Conference of the Parties to the CBD, having negotiated
together with other parties the text of the Program of Work on the implementation of Article 8(j)
and related provisions in Nairobi in May 2000. Among the nine tasks selected for the first
phase, task 7 of Element 4 (equitable sharing of benefits) and task 12 of Element 7 (legal
elements) are particularly important for the implementation of TK protection, as they deal with
the development of guidelines to help ensure legal access and sharing of benefits and to help
member countries devise ways of safeguarding and fully guaranteeing the rights of indigenous
and local communities to their TK, innovations and practices, within the context of the Conven-
tion. In fact, any further help in the advancement of this matter would be welcome.

The importance of genetic resources and associated traditional knowl-
edge for the survival of cultural values and the maintenance of quality of
life among Brazilian indigenous peoples

When Portuguese navigators landed on Brazilian coasts in the sixteenth century, there was a
native population of around 5,000,000 distributed among 900 different ethnic groups. Today in
Brazil there are only about 400,000 indigenous inhabitants representing 215 ethnic groups and
speaking 180 different languages or dialects. To this indigenous population the Government of
Brazil has allocated 895,424 square kilometres, equivalent to 10.52 per cent of Brazil's terri-
tory.

The Kraho Indians are among the very few of these surviving communities that have been
able to maintain many aspects of their traditional cropping system and their traditions and way
of life. They have survived despite the waves of diseases brought to America by European
colonizers. During the 1940s they also withstood violent attacks carried out by non-native
settlers to drive them off their land. In 1951, after negotiations with the Government, the Kraho
nation was granted 3,200 square kilometres of territory in Tocantins State. The greatest threat
to the survival of the Kraho people came in the 1970s, when Government policies encouraged
native Indians to exchange their traditional farming practices and crops for modern commer-
cial agricultural systems. For the Kraho, this meant learning how to grow rice, a crop that was
completely alien to their culture.

Unlike their traditional itinerant farming systems, growing rice requires intensive cultivation
using large amounts of fertilizers, pesticides and other chemicals never before used by the
Kraho people. Consequently, the soil of Kraho farms became degraded and agricultural pro-
duction declined. Malnutrition in Kraho communities rose, as did dependence on Government-
sponsored social programs. Over time, the Kraho lost their multicropping system based on
landraces, especially corn.

With the introduction of modern crop varieties, the seed varieties that had been developed
by earlier generations of Kraho and maintained from generation to generation began to disap-
pear along with the associated TK. According to elderly community members, the lack of those
seeds contributed to a gradual loss of community roots, the latter represented by the rituals
associated with traditional agricultural methods and the agricultural calendar. This induced
many young Kraho Indians to abandon their traditional lands and migrate to urban margins and
other impoverished areas.

The attempt to modernize Kraho agriculture failed to consider how a radical shift from
traditional farming practices would affect the people’s sense of their own cultural identity.
Multicolored corn, one of the population’s most precious seed assets, was the product of
centuries of seed selection and preservation. The native Kraho farmers had successfully de-
veloped varieties that best suited their growing conditions and social needs. They planted a
variety of seeds to ensure that, no matter what the weather conditions were during a season,
some corn would survive. Over the centuries, the rhythms and routines of the growing seasons
determined their social calendar and found expression in Kraho folklore, beliefs, art and ritu-
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als. Abandoning these traditions created a generation gap in the community, as elders no
longer passed on TK to their children and grandchildren. With poverty increasing and cultural
identity fading, many Kraho chose to leave their territory for the dubious prospect of finding
ways to survive in larger cities.

The true significance of the shift to rice monoculture became apparent when Kraho leaders
tried to reestablish their traditional crops, only to discover that they no longer had any seeds.
Their corn had gone.

Fortunately, in 1978, with the financial support of the International Plant Genetic Research
Institute, Embrapa organized a series of expeditions to collect and conserve seeds, tubers and
other plant materials and to rescue endangered germplasm. During the course of one of these
expeditions, corn from the Kraho region was taken back to Embrapa’s gene bank, where it
remained in cold storage until it was demanded back by the Kraho almost 20 years later, in
1995.

For the elderly leaders to see once again the corn that they had known from their youth,
corn that they feared had vanished forever, was a profoundly emotional moment. On that
occasion, small samples of seed were taken from cold storage chambers and returned to the
Kraho communities for planting.

As a result of the successful reintroduction of corn into the Kraho territories, family nutrition
improved and community ties grew stronger. The Kraho nation experienced a resurgence of
native pride. Now the Kraho people are able to pass on to their children and grandchildren the
skills and knowledge developed over the course of hundreds of generations, and their children
have the chance to grow up having pride in their culture and heritage.

In 1996 a group of Kraho leaders returned to Embrapa with gourds containing regenerated
corn seeds, requesting the preservation of those seeds for their children and grandchildren.

The success of the repatriation of lost germplasm to the Kraho Indians led to the signing of
an agreement between Embrapa and FUNAI (the National Indigenous Foundation) for the
continuation of this program and also for the collection and conservation of genetic resources
on Indian lands with the direct participation and consent of the targeted community so as to
ensure the continuation of this best practice contributing to sustainable development.

Between 1995 and 1999, seeds of broad beans, cucurbits, and peanuts and propagation
materials for cassava, sweet potatoes, and yams were released by Embrapa to the Kraho
communities.

In 1999 a cooperation agreement was signed between Embrapa, FUNAI and KAPEY (the
association of all Kraho communities) to ensure the development of an ethnobotanical project
with the involvement of all Kraho villages. In this project, a group of researchers including
biologists, taxonomists, agronomists, and soil scientists following the guidance of anthropolo-
gists and indianists are studying a few species regularly used for food and medicine by the
Kraho community and not yet known by non-Indians. The project aims to return economic
benefits to the community as well as guaranteeing its food security and the preservation of its
environment.

Other native communities, inspired by the Kraho nation’s experience, have approached
Embrapa about the possibility of participating in similar cooperative agreements. Indigenous
communities are now recognizing that biodiversity can be a valuable natural resource on their
territories, and a valuable source of nutrition, and that their traditional farming practices are
vital for maintaining their social cohesion.
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CoNsERVATION AND UTiLIzATION oF PLANT GENETIC RESOURCES FOR
Foob AND AGRICULTURE:
STRENGTHENING LocAL CAPAcCITY FOR Foob SECURITY

Murthi Anishetty

Plant genetic resources (PGR) can be described as the part of biodiversity that nurtures peo-
ple and is nurtured by people. Agricultural crops, though only one component of plant diversity,
comprise a wide range of species of vital importance for ensuring food security. The conserva-
tion and utilization of PGR for food and agriculture are inextricably linked. PGR should be
made more easily available and useful to plant breeders and farmers for further improvement.
In view of this, the Food and Agriculture Organization (FAO) has developed a Global Plan of
Action (GPA), which was adopted in 1996 at FAO’s International Technical Conference on
Plant Genetic Resources (Leipzig, Germany). The plan recommends a major initiative for
evaluating existing collections and for making the genetic material itself more easily usable
through genetic enhancement and pre-breeding activities.

Much of the world’s rural population is wholly dependent on its own farm-saved seed and
planting materials for its food security. These materials, therefore, need to be saved in order to
prevent food shortages for this vulnerable segment of the human population. The Leipzig Dec-
laration asserted, “Our primary objective must be to enhance world food security through con-
serving and sustainably using plant genetic resources” (Leipzig Declaration, 1996). Later that
year, the world’s political leaders, at the World Food Summit in Rome, made a public commit-
ment to end hunger. The GPA for conservation and utilization of PGR for food and agriculture
(PGRFA) aims to strengthen local capacity to produce, distribute, and market farm-saved
seeds of crop varieties essential for local food security. It aims to help diversify agricultural
production systems through increased use and commercialization of local and under-utilized
crops. The Leipzig Declaration commits Governments to taking the steps necessary for imple-
menting the GPA. The Plan urges Governments, international organizations, and all sectors of
civil society to join forces in a concerted effort to ensure access to food at all times for a
healthy, active life for all people of the world.

FAO recognizes the need to enhance food security, and to give due recognition to indig-
enous knowledge and agro-biodiversity issues; since 1983, initiatives have been taken under
FAO’s GPA to address the key concerns in these areas. The International Undertaking on
Plant Genetic Resources (IUPGR, 1983) has been seen as a vehicle for the management of
PGRFA, and since the Earth Summit of the United Nations Conference on Environment and
Development (UNCED) in 1992, it has been developed in harmony with the Convention on
Biological Diversity (CBD). Its role in providing fair and equitable sharing of benefits arising
from the use of PGR for food and agriculture is becoming increasingly important.

FAQ’s project Gender, Biodiversity and Local Knowledge Systems to Strengthen Agricul-
ture and Rural Development in Southern Africa (the LinKS project) was launched in 1997 to
address local and traditional knowledge (TK) issues associated with agro-biodiversity. This
project is aimed at enhancing rural people’s food security and promoting sustainable manage-
ment of agro-biodiversity by strengthening the capacity of institutions, in the agricultural sector,
to apply approaches that recognize the knowledge of men and women farmers to the pro-
grammes and policies of this sector.

This paper briefly describes the Global Plan of Action, the IUPGR and developments in
relation to the CBD, and the LinKS project in Africa.

The global plan of action (GPA)

The GPAwas based on FAO’s first Report on the State of the World’s Plant Genetic Resources
for Food and Agriculture (FAO, 1997). The Leipzig Conference welcomed this as the first
comprehensive worldwide assessment of the state of plant genetic resources for food, agricul-
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ture and conservation. This assessment and the GPA were prepared through a participatory
country-driven process. 158 submitted detailed reports reviewing their conservation activities
and use of PGR. In addition, 12 regional and subregional preparatory meetings were held at
which Governments prepared synthesis reports and formulated their recommendations for the
GPA. Awide range of non-governmental organizations (NGOs) and private-sector enterprises
also participated in the preparatory process. In addition, over 200 individual scientists contrib-
uted, largely through FAQO’s electronic conferences on plant breeding and genetic diversity,
which were set up for the purpose. The entire process was guided by the intergovernmental
Commission on Genetic Resources for Food and Agriculture (CGRFA), which reviewed FAO’s
State of the World’s PRGFA report and negotiated the GPA, paragraph by paragraph.

The GPA as finally agreed to by Governments consists of 20 distinct activities organized
into four main areas: (1) in situ conservation and development, (2) ex situ conservation, (3)
utilization of PGRFA, and (4) institutions and capacity building. (See Table 1.) The successful
conservation and sustainable utilization of PGRFA involves action by a wide range of people in
every country: policy makers, planners, scientists, germplasm curators, breeders, rural com-
munities and farmers. It is very important when establishing national committees to ensure the
involvement of all stakeholders. The GPA is a set of recommendations and priorities intended
to provide a guiding framework and catalyse action at the community, national, regional, and
international levels.

Table 1 Priorities outlined in the Global Plan of Action

In situ conservation and development
1 Surveying and inventorying PGRFA
2 Supporting on-farm management and improvement of PGRFA
3 Helping farmers in disaster situations to restore agricultural systems
4 Promoting in situ conservation of wild crop relatives and wild plants for food production
Ex situ conservation
5 Sustaining existing ex situ collections
6 Regenerating threatened ex situ accessions
7 Supporting planned and targeted collecting of PGRFA
8 Expanding ex situ conservation activities
Utilization of plant genetic resources
9 Expanding the characterization, evaluation and number of core collections to facilitate
use
10 Increasing genetic enhancement and base-broadening efforts
11 Promoting sustainable agriculture through diversification of crop production and broader
diversity in crops
12 Promoting the development and commercialization of under-utilized crops and species
13 Supporting seed production and distribution
14 Developing new markets for local varieties and “diversity-rich” products
Institutions and capacity-building
15 Building strong national programmes
16 Promoting and building networks for PGRFA
17 Constructing comprehensive information systems for PGRFA
18 Developing monitoring and early warning systems for loss of PGRFA
19 Expanding and improving education and training

Source: FAO: 1996
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The international undertaking on plant genetic resources (IUPGR)

In November 1983, FAO’s Conference Resolution 9/83 established the International Undertak-
ing on Plant Genetic Resources (IUPGR, 1983), which was the first comprehensive agree-
ment on PGR. Its objective was to ensure that PGR — especially species having present or
future economic and social importance — are explored, collected, conserved, evaluated, uti-
lized and made available for plant breeding and other scientific purposes. IUPGR was origi-
nally based on the principle that PGR should be “preserved ... and freely available for use, for
the benefit of present and future generations” as part of the common “heritage of mankind.”
This principle, however, was subsequently subjected to “the sovereignty of States over their
plant genetic resources” (FAO Resolution 3/91). The 16 years since the IUPGR’s adoption
have seen heightened interest in biodiversity, culminating in the entry into force of the Conven-
tion on Biological Diversity (CBD) in 1993. Advances in biotechnology and related develop-
ments concerning intellectual property rights have added urgency, and complications, to the
need to develop further an international regime relating to the management of PGRFA. Coun-
tries are now looking anew at the IUPGR as a possible vehicle for this purpose. In April 1993,
the CGRFA considered the implications for the IUPGR of the 1992 UNCED conference, and of
the CBD in particular. Recognizing that the CBD would play a central role in determining policy
on PGR, the Commission agreed that the IUPGR should be revised to be in harmony with the
CBD.

The IUPGR, with its agreed interpretations, was the first comprehensive international agree-
ment in the field of PGRFA. It sought to “ensure that plant genetic resources of economic and/
or social interest, particularly for agriculture, would be explored, preserved, evaluated and
made available for plant breeding and scientific purposes”. This was subsequently revised to
bring it into line with the CBD. While adopting the Agreed Text of the CBD in 1992, countries
also adopted Resolution 3 of the Nairobi Final Act, which recognized that access to ex situ
collections not acquired in accordance with the CBD (such as the International Agriculture
Research Centre collections) and the realization of farmers’ rights were outstanding matters
which the Convention had not addressed, and for which solutions should be sought within the
FAO forum.

The 1993 FAO Conference accordingly adopted Resolution 7/93, which requested the Di-
rector-General to provide a forum for negotiation among Governments for
* The adaptation of the IUPGR, in harmony with the CBD; and
* Consideration of the issue of access on mutually agreed terms to PGR, including ex situ
collections not addressed by the CBD and the issue of acknowledging the rights of farm-
ers.

The International Treaty on PGRFA

The International Treaty on PGRFA was adopted by the FAO on 3 November 2001, after seven
years of negotiations in FAO’s Commission on Genetic Resources for Food and Agriculture
(CGRFA). Most of the negotiations focused on developing a Multilateral System of access and
benefit sharing for major food crops, and on dealing with issues identified as “outstanding” by
the diplomatic conference that adopted the Convention, namely: (1) access to ex situ genetic
resources not covered by the Convention, and (2) farmers’ rights.

The multilateral system for access and benefit-sharing

As recognized both by FAO’s CGRFA and by the Conference of the Parties of the CBD, a
purely bilateral approach to access and benefit sharing is not suitable for the genetic resources
of major food crops. There are several reasons for this:

e Agriculture in all countries depends largely on PGRFA that originated elsewhere.

* Future advances in crop improvements, which are needed for sustainable agriculture and
food security, require continued access to a wide genetic base without major restrictions.

* Owing to movements of people and resources over past millennia as well as to modern
collecting efforts, the genetic resources of major crops are already widely distributed ex
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situ, both in gene banks and in production areas, and thus, attribution of country of origin
is often very difficult.

Consequently, the new International Treaty creates a Multilateral System for Access and
Benefit Sharing, which, for a list of certain PGRFA, “established according to criteria of food
security and interdependence”, guarantees facilitated access in return for benefit sharing. The
list comprises most major food crops, including cereals such as rice, wheat, maize, sorghum
and millet; grain legumes such as beans, peas, lentils, chickpeas and cowpeas; roots and
tubers such as potatoes, sweet potatoes, cassavas and yams; and a list of forages (32 gen-
era).

The Treaty provides for facilitated access to material in the Multilateral System for the pur-
poses of food and agricultural research, breeding, and training in this area. A Party is obliged to
provide access to PGRFA listed in the Multilateral System on certain terms: (1) when requested
to do so by another Party or a legal or natural person under the jurisdiction of a Party, or by an
international institute that has signed an agreement with the governing body, and (2) when
such PGRFA has been acquired under these same terms. Article 13 of the Treaty provides that
benefits arising from the use, including commercial use, of PGR for food and agriculture under
the Multilateral System shall be shared fairly and equitably through the exchange of informa-
tion, access to and transfer of technology, capacity-building, and sharing of the benefits arising
from commercialization. There are special provisions for monetary benefit-sharing in the case
of commercialization of a product that is a PGRFA and incorporates material accessed from
the Multilateral System: “recipients shall pay to [a] mechanism (.. . .), an equitable share of the
benefits arising from the commercialization of that product, except whenever such a product is
available without restriction to others for further research and breeding, in which case the
recipient who commercializes shall be encouraged to make such payment.” The Treaty also
provides for special terms of access to material maintained by the International Agricultural
Research Centres.

The establishment of a multilateral system is made by the Parties “in the exercise of their
sovereign rights” (FAQO, 2001). By agreeing to the terms of the Treaty, countries are, in effect,
agreeing that for access to a defined subcategory of PGRFA, prior informed consent will not be
required on every occasion, but rather that a multilaterally determined set of mutually agreed
terms will apply.

Other provisions of the International Treaty

This focus notwithstanding, the Treaty has a comprehensive scope. It calls for an integrated
approach to the exploration, conservation and sustainable use of PGRFA (Article 5) and in-
cludes specific provisions on surveying, inventorying, and collecting PGRFA as well as on in
situ and ex situ conservation. Explicit reference is made to “on farm” conservation by farmers,
as distinct from in situ conservation of wild PGRFA. This is an example of greater specificity in
the Treaty as compared to the CBD. The Treaty’s Article 6 requires Parties to develop and
maintain appropriate policy and legal measures that promote the sustainable use of PGRFA.
Measures for sustainable use include those aimed at improving the use of PGR through plant
breeding by farmers and professional breeders alike and at promoting diversity at all levels.
Article 7 of the Treaty calls for integration of these activities into agricultural and rural develop-
ment programmes and policies. This complements Article 6 of the CBD for the integration of
National Biodiversity Strategies and Action Plans (NBSAPs) into sectoral and inter-sectoral
policies.

Article 9 of the Treaty states that Parties are to “recognize the enormous contribution that
the local and indigenous communities and farmers of all regions of the world, particularly those
in the centres of origin and crop diversity, have made and will continue to make for the conser-
vation and development of plant genetic resources which constitute the basis of food and
agriculture production throughout the world”. The Treaty provides for three substantive ele-
ments of Farmers’ Rights, including

* protection of traditional knowledge relevant to PGRFA;
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¢ the right to participate equitably in sharing benefits arising from the utilization of PGRFA,;
and

* the right to participate in decision making at the national level on matters related to the
conservation and sustainable use of PGRFA.

In addition to the substantive elements of this Article of the Treaty, the basis for farmer’s
rights is reflected in the provisions of benefit sharing and finance, which are international in
nature.

The Treaty provides for a funding strategy (Article 18), the objectives of which are “to en-
hance the availability, transparency, efficiency, and effectiveness of the provision of financial
resources to implement activities under the Treaty” (FAO, 2001). Further, the Governing Body
shall periodically establish a target for such funding to mobilize funding for priority activities,
plans, and programmes, taking the Global Plan of Action into account. Priority will be given to
the implementation of agreed plans and programmes for farmers in developing countries and
countries with economies in transition who conserve and sustainably use PGRFA.

The treaty will enter into force once it has been ratified by 40 or more countries.

The LINKS project

The LinKS project (www.fao.org/sd/LINKS/GEBIO.HTM) applies approaches that recognize
the knowledge of men and women farmers. Through its programmes and policies, it seeks to
enhance the food security of rural people and promote sustainable management of agro-
biodiversity by strengthening the capacity of institutions in the agricultural sector. This paper
describes the project’s strategy, objectives, and collaboration with a diverse group of partners,
both government agencies and civil society organizations, in Mozambique, Swaziland, Tanza-
nia and Zimbabwe.

The main strategy of the project is to support, build on, and strengthen groups that are
already working on indigenous knowledge, food security and agro-biodiversity issues in the
four countries. The objectives of the project are to (a) increase understanding among rural
people, development workers and policy makers of the value of men’s and women’s distinct
local knowledge and skills related to the management of agro-biodiversity for food security, (2)
strengthen the capacity of key partner organizations to use gender analysis, participatory re-
search and communication for development methods in their work with rural communities to
document local knowledge and share information with communities, NGOs, research insti-
tutes and policy makers, and (3) promote awareness of the fact that both men and women
farmers are custodians of knowledge.

The process and results of the LinKS Project involved NGOs; research, training and aca-
demic institutions; government agencies; and policy-making bodies, which are supported,
strengthened and developed through the project. The project is participatory, which means that
the project teams and management promote the application of participatory principles and
approaches in the management of the project and its activities. The first activities began in
1997 in Tanzania and Zimbabwe and focused on identifying (1) individuals and organizations
that would be important stakeholders to involve, and (2) pressing issues that needed to be
investigated through in-depth research.

This stakeholder analysis yielded important information about the activities of the partners,
their needs and perspectives, as well as about the development context in each country. This
information was used to refine the project’s objectives and to develop a demand-driven pro-
gramme of activities. The lessons learned from this experience were applied in implementing
the project in Mozambique, where full-scale activities began in 1999, and Swaziland, where
the process of stakeholder analysis started in 2000.

Since its inception, the LinKS project has had a strong impact. It has built a platform for
action among partner institutions in each country by seeding ideas, supporting learning and
capacity building, and providing opportunities for debate and discussion. One means of meas-
uring the qualitative impact of the project is to see how ideas and issues have been taken up by
partner institutions, and how new initiatives have arisen as a result of project activities. The
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following three examples highlight how the project has helped local institutions initiate efforts
that, with further support and follow-up, could have far-reaching effects:

* University-level curriculum development. Several faculty members from Sokoine Univer-
sity in Tanzania, the University of Zimbabwe and Africa University in Zimbabwe partici-
pated in LinKS training courses. This led not only to application of the approaches to their
own research but also to initiatives from each of these universities to incorporate LinKS
issues into the curriculum. The project is currently funding an initiative from Africa Univer-
sity to work with colleagues at FAO-SDWW in Rome and Noragric in Norway to develop
a graduate-level course on “Participatory Approaches to Local Knowledge and Biodiversity
Management for Food Security”. With further support from the project, this course will be
taught at Africa University during the next academic year. The course design and material
will provide a model for the University of Zimbabwe and Sokoine University in Tanzania,
and possibly other universities. Over the long term, this activity will help to prepare future
generations of development professionals to recognize the value of local knowledge and
apply this perspective to their work.

* Development of a national strategy for local knowledge. The Division of Environment of
the Vice President’s Office in Tanzania is spearheading an effort to develop a national
strategy for mainstreaming the use of local knowledge into national policies in the country.
The initiative grew out of a joint effort by the World Bank Indigenous Knowledge Program
and the LinKS project to put local knowledge issues on the national agenda as a re-
sponse to the many urgent and nationally pressing issues surrounding local knowledge,
biodiversity management, and community rights. This initiative has the potential to pro-
vide a framework for coordinated action among diverse organizations and institutions,
and to help mobilize support from key government institutions and donors. Phase Il of the
LinKS project will provide support to key policy institutes in Mozambique, Swaziland, and
Zimbabwe interested in initiating similar processes.

* National network/forum on local knowledge. A group of participants in the first training
workshop (in Tanzania in March 2001) set up a task force for developing a national net-
work on local (traditional) knowledge. The LinKS project has acted as temporary secre-
tariat for the task force and will support a national two-day meeting to formally establish
the network. This network could play a key role in establishing a mechanism in the coun-
try to share ideas and information on this issue, as well as to advocate change.

The second phase of the LinKS project will continue until 2003 and will achieve its goal
through the pursuit of objectives that provide a framework of support to project partners in
three interlinked and mutually reinforcing areas:

* Capacity-building. To enhance the ability of researchers and development workers from
key partner organizations to apply an understanding of gender, local knowledge, biodiversity,
and food security in their work by providing them with diverse learning opportunities as
well as skills enhancement in gender-sensitive and participatory approaches.

* Research. To increase awareness of men and women’s knowledge about the use and
management of agro-biodiversity among key development workers and decision makers
by supporting documentation of good practices, research, and communication.

* Action. To enable partner institutions to develop strategies and take actions that promote
greater recognition of rural people’s knowledge, needs and perspectives by providing
financial, and technical support for developing the initiatives of the partners at all levels.

The project will maintain its overall strategy of building on partner organizations’ ongoing
activities and promoting participatory approaches. However, based on the lessons learned
from implementation, Phase Il of the project will decentralize decision-making processes and
strengthen the country teams in terms of staff and equipment. It will set up participatory moni-
toring and evaluation processes with partners carrying out activities. It will also put greater
emphasis on facilitating and supporting local initiatives and encourage cost sharing and pool-
ing of resources.

The following results are expected from the project:
* Enhancement of the knowledge and understanding of more than 700 researchers and
development workers concerning the linkages between gender, local knowledge,
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biodiversity, and food security, with particular emphasis on how to apply this knowledge in
development programmes, research activities, and policy frameworks.

* Development, testing, and dissemination of gender-sensitive and participatory tools and
approaches for documenting local knowledge and supporting community-led processes
for sustainable use of biodiversity.

* Empowerment of rural men and women through discussion of their knowledge and per-
spectives, and follow-up action to address their needs.

* Improvement in the knowledge base of local knowledge and best practices for the man-
agement of biodiversity, and sharing of this information with key stakeholders concerned
with environment and agriculture.

The project is also expected to assist the partners in:

* Replicating and disseminating good practices;

e Setting up informal and formal networks to solicit support, share information and advo-
cate change; and

* Mainstreaming the use of local knowledge and related issues in institutional strategies
and programmes as well as national policy frameworks in the areas of agriculture and the
environment.

Conclusions

Plant genetic resources offer enormous opportunities for economic growth and sustainable
food security. Considerable genetic diversity presently exists all over the world, especially in ex
situ collections, and their maintenance and utilization are essential for realizing benefits. Thus
the challenge is to link conservation and development in order to derive benefits from PGR.
This requires that Governments, scientists, gene banks, and relevant agencies work with farmers
and other stakeholders as partners in the conservation, management, and future development
of genetic resources. If these efforts are to succeed, there is also a need for greater access to
plant diversity, enhanced germplasm, relevant information, and new and improved technolo-
gies. FAO is currently overseeing and providing technical and regulatory mechanisms for the
global community to foster linkages, and to develop networks for opening up new opportunities
for better management and utilization of PGR and enhancing the recognition and application
of TK for food security. The organization and success of the efforts depend on the infrastruc-
ture of national programmes and on the capabilities of the countries and other stakeholders
involved in the process. It is also important that the changing scenarios of regulatory frame-
works and the agreement reached on establishing a multilateral system of access and benefit
sharing though the International Treaty on PGRFA be taken into account when framing na-
tional laws on plant genetic resources.
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Foob, PowEeR, INTELLECTUAL PROPERTY AND
TRADITIONAL KNOWLEDGE: A Foob SysTEM OVERVIEW

Geoff Tansey

Introduction

Millions of small farmers, herders, fisher folk and artisanal producers of foodstuffs, in whom
traditional knowledge (TK) about food production resides, face an enormous challenge if their
knowledge, livelihoods and skills are to thrive and be rewarded in the future. So too do policy
makers wanting to support their development and safeguard their place in the food system.

This paper provides an overview of developments in the food system of the industrialized
world, which is being globalized today." The food system is a complex web that connects the
following components:

» Biological: the living processes used to produce food and their ecological sustainability

e Economic and political: the power and control that different groups exert over the various

parts of the system

» Social and cultural: the personal relations, community values and cultural traditions af-

fecting people’s approach to food and its use

These components are not static but interact dynamically as the various actors in the food
system juggle them in pursuing their own interests. Four key issues underpin these interac-
tions, namely power and control, risks and benefits: who will have what power over their part of
the system, which of the different actors in the system will get how much out of it, and who will
get the benefits and carry the risks arising from different activities.

Today’s food system has a history in which globalization of basic food crops has taken place
over thousands of years, but especially since the European colonization, and is now continuing
in new forms. Much food crop development has been based on a sharing of knowledge and
materials among farmers. A historical understanding of how the system has reached its present
form is a necessary base for looking at future developments but is beyond the scope of this
papetr.

The food system is also a biological system relying on a well-functioning biosphere on
which human activity is having an increasing impact. Today, there are some who seem to think,
but do not explicitly say, that in extremis we can invent our way out of any environmental
problem or change we might cause. Others seem to hark back to some idyllic environment
before human hands reshaped it and oppose any interventions. Neither extreme seems ap-
propriate for sustainable human development. As the World Commission on Environment and
Development noted in Our Common Future (1987), “there are broad areas of the Earth, in both
industrial and developing nations, where increases in food production are undermining the
base for future production”. The long-term sustainability of food production is essential and
poses a challenge to current dominant production systems. This is an area where TK may
have an important role to play in guiding development of sustainable production systems.

Finally, our human needs and wants, physiological and psychological, social and cultural,
are played out through food. These needs interact and are complex. The prevailing norms and
laws governing activities in the system result from the way particular interests are able to
shape the legal framework.

It is against this background that the key actors in the system — farmers, input suppliers,
traders, manufacturers/processors, distributors, caterers and consumers — operate. There are
differences of interests within any group — for example, between small and large farmers — but
these will not be discussed here.

This introduction has provided a context for discussing issues relating to intellectual prop-
erty rights (IPR) and TK. While some TK-based producers may be able to use various tools in
the food system, including IPR, the prospects for their doing so successfully, and on a scale
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that would enable the majority of them to survive, are remote without fundamental changes in
the direction of current trends.

Trends among key actors
Farmers

Farmers are at the riskiest end of the food system. They are dependent on uncertain and
increasingly unpredictable environmental conditions and macro-economic policies over which
they have relatively little influence. As small-scale operators buying from and selling to larger
operators, they are increasingly squeezed by them. This pressure helps fuel consolidation of
farms and increases in farm size. The key trends in farming are towards fewer farmers and
larger farms.

Labour is being replaced by capital investment in intensive farming systems — machinery,
fertilizers, pesticides — and mixed farming enterprises are being replaced by much more lim-
ited operations focusing on cereals, dairy or meat or by even more monocultural, factory-style
production units for poultry and pig production. This has shifted employment and skills off the
farm into factories producing specialist inputs for farmers. It has also moved farming into a
more industrialized style of production, with inputs, outputs and waste products, which places
less emphasis on the kinds of cyclical processes within an ecological balance that are a fea-
ture of TK-based farming systems.

A shift to capital inputs both increases the capital required to get into and remain in farming,
and fuels the indebtedness of farmers. As producers of primary commodities, farmers now
need to produce more to buy the same quantities of other goods, as the terms of trade have
shifted against them. Less and less of the money spent on food in industrialized societies goes
to farmers, with the decline in the United States going from some 40 cents of every dollar in
1910 to just above 7 cents in 1997 (Halweil, 2000).

The nature of farmers’ skills is also changing in the industrialized approach to farming.
While various studies show that relatively small farms are the most efficient in producing food
from a given area in usually complex polycultural systems, this production depends on high
levels of labour input, local knowledge and management skills, all typical of TK-based sys-
tems. This is not the measure of efficiency used for modern farms, however, which looks at
output of a specific crop or commodity per unit of labour and capital invested.

Critics of industrial farming want to look more broadly at the economics involved than just
production costs —that is, at the efficiency of resource usage and environmental sustainability.
They also question the level of subsidies, with OECD (Organisation for Economic Co-opera-
tion and Development) figures for 1999 putting the total level of support for agriculture in the
OECD countries at US$361 billion. This covers support to agricultural producers (nearly 80 per
cent of the total), consumer subsidies (about 15 per cent) and expenditure for general services
such as research, marketing and infrastructure used by agriculture (OECD, 2000).

Though farmers react to changes in the food system, rather than lead them, because of the
historical and continuing power of landed interests they still retain a powerful lobby in most
developed countries. But the power is often with larger rather than small or marginal farmers.
Only rarely, as happened in the Highlands and Islands of Scotland in the late 19" century with
the crofters (small-holders), are the property rights of landowners curtailed in the interests of
supporting traditional farming communities.

Input suppliers

Before the industrialization of agriculture, farm supplies were mostly generated on the farm.
Draught animals, either raised on farm or bought, and small pieces of equipment were pro-
duced locally. With the development of capital-intensive, high-input agriculture, farmers in-
creasingly rely on outside suppliers to provide their tools, buildings, fertilizers, seeds, fuel and
feedstuffs. Most of these suppliers have grown to become huge conglomerates, often servic-
ing a global market and taking a global view of their business. They include:

* Agrochemical industries
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¢ Seed producers and feed manufacturers
e Biomedical companies
e Equipment and energy producers

Input providers need not be geographically based, can distribute their products over wide
areas, and want to maintain and expand their markets. A few large companies tend to be
dominant in each market. As pressures mount for changed practices to meet environmental
concerns, these large input companies are diversifying or regrouping to remain important play-
ers. For example, seed-producing companies, until recently usually local or national concerns,
are being bought by the major chemical industries, which are also moving into genetic engi-
neering.

Their size helps give them the capacity to operate large-scale research and development
(R&D) facilities, and, as governments increasingly fund basic research from which farmers
cannot benefit directly, these companies become the key beneficiaries of publicly financed
research. As the Nuffield Council observed, there are “six major industrial groups who between
them control most of the technology which gives [them] the freedom to undertake commercial
R&D in the area of GM [genetically modified] crops” (Nuffield Council on Bioethics, 1999).2 The
increased scale of R&D has led to a neglect of low-cost, locally specific technological develop-
ment that could improve the effectiveness of more extensive and TK-based farming systems.

Traders

Traders — importers and exporters, brokers and merchants — are the least visible group of
actors between the farm and the mouth. The world’s food trade is a massive business in which
commodities from developed countries dominate. Primary commodity exports also make a
significant contribution to trade in many industrialized countries. Traders are tending to be-
come fewer and bigger, with ever-larger market shares. Six companies, for example, dominate
the world’s grain trade.? Although some products are traded in packs, such as tinned salmon,
most are traded in bulk for further processing into food and beverages or for use as animal
feedstuffs. Around five per cent is used as raw material for industry such as textiles.

Timely information about growing and market conditions throughout the world is crucial to
traders’ success, and the biggest players are developing their own information systems using
the latest technology. Some companies, such as Cargill, are extending their activities right
through the food chain into producing animal feed and ingredients, meat (beef, chicken, pork
and turkey) and food processing. Large-scale commodity traders are likely to be less inter-
ested in the smaller volume of production and often non-standardized products that character-
ize TK-based farming systems.

Workers

The food system is a major employer, but as it becomes more industrialized, fewer people
work on farms and more work to supply inputs and transport and transform the outputs. For
workers in any part of the food system, however, wages and conditions tend to be poorer than
average, with the manufacturing and processing industries usually being the best paid.

Workers’ organizations are concerned that the trend throughout the system is towards the
replacement of human labour by machinery — which does not bargain — and towards increas-
ing the amount produced per employee. Usually the most skill-dependent and costly proc-
esses are mechanized first. Another trend is to replace full-time jobs with part-time jobs. Over-
all, workers have little, if any, say in what goes on in the system. Such trends are likely to be
antithetical to the values and labour and social relationships in TK-based farming systems.*

Manufacturers and processors

Food processors in many cases started as preservers of food but now often manufacture
foods from a basic set of ingredients. By having wide-ranging sources of supply, they can
smooth out climatic variations affecting farmers while still keeping produce flowing through
their factories. The processors grew, diversified and became the biggest players in the food

43



Protecting and Promoting Traditional Knowledge

system in many countries until the 1980s, particularly in Britain and the United States.® By the
early 1990s, in Europe, most product markets were quite concentrated, with the top three
suppliers tending to dominate. The manufacturers had developed branded products targeted
at increasingly segmented markets, using brand images to attract customer loyalty.

In 1993, the chairman of Unilever, the Anglo-Dutch multinational, called brand equities the
most valuable items in their stewardship and saw the power of their brands as the engine of
long-term growth. During that year, the company spent almost 12 per cent of turnover (just
under US$5 billion) on advertising and promotional investment. In the United States, three
conglomerates have a high degree of vertical integration and increasingly dominate the food
chain there (Halweil, 2000). Large food enterprises also often have considerable R&D budg-
ets.

Recently there has been a spate of mergers and acquisitions in the food industry (a trend
that continues as firms gear up to better serve global markets and also to counter the growing
power of multiple retailers). Brands remain a crucial part of their strategy, although Unilever
has announced it will eliminate three-quarters of its 1,600 brands to focus on 400. Achieving
brand identity is a major challenge for TK-based producers selling into markets dominated by
brand advertising.

Distributors - wholesale and retail

Wholesale and retail distributors move foods to the point of sale. The trend among them, too,
has been towards ever-larger businesses. Multiple retailers came to dominate food distribution
in many industrialized countries in the 1980s, and many small shops and wholesalers were
squeezed out. In Australia, the United Kingdom and the United States, for example, a few
companies now control the vast majority of the food moving into consumption, producing a
highly concentrated food-retailing sector. In Britain by 1993, just five multiple retailers handled
65 per cent of the retail food trade.

Many multiple retailers have moved into own-branded goods, and their shops have become
brands in themselves. The aim of these retailers is to have shoppers meet all their food shop-
ping needs in their store. Their basic message to consumers is “Trust me to deliver whatever
you want in food” — whether that food is a branded product or has been made for the retailer
and carries the latter’s own label.

Multiple retailers now influence the products produced, and the methods used, by their
suppliers. Most major multiples in Britain, for example, have developed variations on inte-
grated crop management systems their growers must adopt, and they often have direct rela-
tions with the growers. Such contacts might provide opportunities for TK-based producers.
Today, with organically grown products enjoying something of a consumer boom, multiple re-
tailers are investing in research into them, encouraging suppliers to move to organic produc-
tion and strongly marketing organics. In the United Kingdom, retailers have also, after consid-
erable public pressure, led the demands to their suppliers to remove genetically engineered
ingredients from all their own brand products, and they are now doing the same for the feed
given to animals used in those products.

National multiple retailers are increasingly looking to expand into other countries, with Migros
of Switzerland and Tesco in the United Kingdom expanding in some developing countries and
WalMart from the United States acquiring Asda in the United Kingdom. Multiple retailers make
extensive use of information technology, with laser scanning linked to stock control and just-in-
time delivery allowing the maintenance of smaller warehouses and less stock. It also allows
slowly moving lines to be dropped more quickly and permits quicker reaction to consumer
buying trends. The switch in market power has meant that retailers have been able to capture
a greater share of the profit to be made from food.

Caterers

More and more food is consumed outside the home. For retailers this trend represents lost
business, but it is a growing phenomenon in rich world markets. In 1980, only about one in 12
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meals was eaten out in the United Kingdom, but this figure rose to one in seven in 1990 — still
far short of the one in 2.5 figure seen in the United States, where almost half of food dollars
were spent on meals and snacks away from home.®

Caterers are now the single largest employers in the food system in industrialized coun-
tries. An economic and technological revolution is going on in catering, with the emergence of
large catering companies operating in many areas — both as contract caterers to a closed
clientele in factories and offices and as consumer caterers using branded outlets. Technical
changes, such as cook-chill and cook-freeze, and other centralized production methods are
also being introduced. These changes concentrate production facilities and require well-con-
trolled storage and distribution networks. Such systems demand adherence to high technical
and safety standards for effective operation. Contract caterers are also replacing in-house
canteens. Caterers, not eaters, determine the ingredients, recipes, dishes and cooking meth-
ods for markets based on a whole range of market information about consumer tastes.

Standardized product delivery through widely advertised branded outlets is also growing,
with McDonald’s perhaps the world’s best known and largest franchised food service organiza-
tion. As such outlets spread, they pose a threat to the multi-billion-dollar industry of informal
street food businesses that provide much of the catering in developing countries and tend to
use local produce and make local dishes. These are rarely supported with public provision of
clean water, and yet they play a significant role in feeding millions of people in developing
countries cities, according to FAO (1992).

Consumers

Not all eaters are consumers. Consumers tend to be people in urbanized, industrialized soci-
eties who spend money on goods and services. But there has been continual extension in the
reach of the market and an increase in the numbers of consumers worldwide. While women’s
traditional responsibility for the preparation of food from basic ingredients has been transferred
to the world of supermarkets, it is still usually women who take responsibility for meal planning
and food purchases and who balance the household budget.

For consumers, the skills needed to select and prepare food are changing. Control of what
goes into foods has passed to others. People have ceased to be producers, processors and
preservers of food at home as these functions have become centralized in larger and larger
enterprises, and as more and more people, especially formerly domestically focused women,
have entered the job market. People are losing not only the skills needed to handle raw food-
stuffs but even the skills needed to recombine convenience ingredients for meals.

Shopping is an increasingly difficult activity, with individual shoppers finding themselves
facing 20,000 or more items in a supermarket, many with implicit or explicit nutritional claims.
Food fulfils a very complex role in our lives and is used for many purposes, of which nutrition is
but one. Shoppers also have a wide range of concerns, from individual concerns about the
affordability of what they wish to buy to questions about whether a product is wholesome,
ecologically sound, produced with sufficient regard for animal welfare, or acceptable to other
family members. To make quick selections from a variety of options, shoppers use various
kinds of discounted decision making, and advertising is a key method used to influence such
activity. Those marketing food also spend huge amounts on market research and pitch their
advertisements to appeal to one or more of the various needs that food fulfils in the lives of
people.

Consumers are individuals and as such have little direct effect on the food system except
when they act en masse (for example, by ceasing to buy a product, as happened with beef
during the mad cow disease crisis in Britain), or when sufficient numbers boycott certain goods
or act through consumer organizations. Their greater role lies as citizens helping to shape the
rules for the food system through the political process (Gabrial and Lang, 1993). It is here that
they might have the most influence in asking for policies that support TK-based farming sys-
tems.
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Constraints and concentration
Limited demand

The major actors in the food system supplying the industrialized world must all contend with
the reality of limited demand. One cannot increase one’s food consumption two-, three- or
fourfold and survive for long without major health problems. In the industrialized world, despite
the existence of some degree of food poverty, farming faces the problem of overproduction
and food retailers that of overfed customers who spend a declining amount of their disposable
income on food. The main actors in the food system are thus more or less forced to do the
following:

e Compete more aggressively for the money spent on food

* Increase their use of technology to generate greater returns on investment

e Seek increased productivity from the labour and capital employed

* Diversify their activities

One response has been to divide markets up into ever more segments and then market
products to appeal to different consumer groups within those segments. The resulting prolif-
eration of niche products appealing to different interests (relating to health and environmental
concerns, animal welfare, development, etc.) provides more opportunities to produce “added-
value” or profitable products. This kind of development offers opportunities for foods produced
using TK. Companies can also look beyond their saturated markets and expand into global
markets.

Concentration and control

There have been long-term shifts in the balance of power among various groups of actors —
first from producers to manufacturers and processors, and then, in recent decades, to multiple
retailers which set terms for their suppliers and may even charge shelving fees for product
placement and dictate product retail prices. In particular, two key trends are evident:

1) An increasing concentration of economic power within all sectors. Fewer and fewer or-
ganizations and firms account for larger and larger market shares.

2) Asearch for ever more controlled systems relying less and less on the vagaries of weather,
human labour or environmental fluctuations. Actors use various tools to help achieve
greater control, in particular scientific knowledge and technological developments, infor-
mation, and management.

Tools for control
Science and technology

Historically, technological developments have not necessarily depended on a correct scientific
understanding of why something works. Trial-and-error invention produced many new tech-
nologies before the science behind them was understood, and it is still the basis of much
innovation in TK-based systems. Improved scientific understanding underpins modern tech-
nological development, such as that in modern biotechnology. However, its exploitation through
trial-and-error technological development, notably in genetic engineering, does not require a
thorough understanding of how organisms work, how the whole genetic code is expressed,
and so on. ltis, literally, engineering with new materials. Even without knowing in precise detail
what happens when genes are added to an organism, one can observe their macro effects and
use these to redesign living organisms.

The different actors in the food system finance a wide range of research and use increas-
ingly sophisticated technologies. Those who can introduce innovations first stand to gain the
most benefit from them. Technology, however, is more than a tool; it also concerns the organi-
zational requirements, management and other knowledge that is embedded in tools.

Science and economic interest can be in conflict, as R. C. Lewontin, professor of zoology at
Harvard University, argues was the case with high-yielding hybrid maize. In fact, high-yielding
open-pollinated maize could be bred, but this is not in the interests of private companies, which
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need new sales of hybrid seed each year. Because of the way in which hybrid maize was
developed, it has also become something of a dogma in the agricultural research institutes
that hybrid maize is the only way to get high yields.”

From public to private research

Most R&D in recent decades has focused on capital-intensive, high-input types of farming.
Historically, most agricultural R&D was done to produce results that were then freely made
available to farmers. Society expects to benefit from such investment in terms of greater food
security though improved farming practices. More recently, however, the governments of some
industrialized countries have withdrawn from near-market research and concentrated on basic
research, leaving private firms to do the more market-oriented research. There has also been
a movement of funding away from the farm level to other areas of the food system — for
example, to address post-harvest and food safety concerns.®

The expansion of private-sector interest in agricultural research is largely a result of the
powerful new tools embodied in modern biotechnology. Re-engineering crops to link their struc-
ture and properties more closely to the interests of food processors or to the use of proprietary
chemicals has drawn new players from the chemical and pharmaceutical industries into the
business of seed production. These companies have a long history of using patents as busi-
ness tools and desire control over their rights to (i) the results of their research and (ii) the
prevention of reuse of their products, such as seeds, without their permission and without
further payment. They support moves to restructure the legal system by extending patents to
life forms in order to control the use of discoveries and innovations.

A broken bargain

The growing use of intellectual property rights (IPR) in agricultural R&D has fuelled a strong
sense in developing countries and among some in the international agricultural research com-
munity that, with germplasm used in breeding programmes (which is largely provided by the
south for free) still in the public domain but science becoming increasingly proprietary, an
implicit bargain has been broken (Serageldin, 2000). Indeed, Joseph Stiglitz (1999), former
chief economist at the World Bank, argues that “basic research and many other forms of
knowledge are not, and almost certainly should not be, protected by an intellectual property
regime. In these areas efficiency requires public support. And public support must be at the
global level”.

The development of IPR legislation in agriculture — both plant breeders’ rights and patents
— is already having some effects on the exchange and use of plant genetic resources. In the
United States, for example, one researcher discovered that public-sector breeding programmes
are finding it harder to get materials from companies, which has interfered with their ability to
release new lines and train students (Riley, 2000). The director of one international agricultural
research institute stated that the expansion of plant breeders’ rights is causing some collabo-
rators to send not their best but their second-best lines for use in the breeding programmes,
which diminishes the results for everyone.®

There are growing concerns that privatization will affect the future direction of research and
the nature of science, with the results of scientific research not being shared as openly as in
the past. The ability to influence the direction of research and capture its results, however, is of
vital interest to the major actors in the food system. Those who can introduce innovations first
stand to gain the most financial benefit, greatly improving their performance. Areas where
companies cannot capture benefits, such as higher-productivity low-input farming by poorer
farmers using TK-based systems, are less likely to be funded than those where patentable or
controllable products, such as hybrid seeds, will be produced.

Information

More generally, the ability to monitor, use and control information is a key to success for the
actors in today’s food system. Information technology has transformed information systems,
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both public and private, offering a degree of complexity, immediacy and control undreamed of
only a few decades ago. It can be used to provide detailed profiles of customers, or about
growing conditions and price levels around the world. This information is often very special-
ized; it is privately produced; it is normally kept confidential; and it must be expertly processed
in order to be transformed into useful knowledge.

While consumers and farmers tend to rely on publicly available information, larger actors
use more private sources. This information may be in the form of R&D results, market re-
search or expert advice. The capacity of the main actors in the food system to gather, interpret
and use information is much greater than that of an individual. Professionals study people’s
needs, wants, hopes and fears when designing sales campaigns. Slick names are showered
on increasingly narrow segments of the population by market researchers.™

The spread of global media broadcasting similarimages across the globe help fuel product
globalization, as Coca Cola’s chairman in the early 1990s, Roberto Goizueta, recognized in
the company’s 1991 annual report: “In many important ways, the world’s markets are also
becoming more alike. Every corner of the free world is increasingly subjected to intense and
similar communications: commercial, cultural, social and hard news. Thus, people around the
world are today connected to each other by brand-name consumer products as much as by
anything else.” This global spread of images of the “good life” can undermine the value people
see in TK-based systems and alter people’s aspirations, especially if their culture is not given
coverage in local mass media.

Management

Work organization has shifted in the past 100 years from craft-based, small-scale production
through a large-scale mass production phase, which is still dominant, to a newer lean produc-
tion phase, which is likely to dominate in the future. This latter model uses just-in-time manu-
facturing and stocking techniques, practices similar to those pioneered in the car industry. In
the United Kingdom, for example, multiple retailers spent hundreds of millions of pounds in the
1980s to develop the logistical systems that would most effectively supply their growing number
of sites — which generally led them to establish a few depots to which suppliers had to deliver.
Such systems require the smooth functioning of the supporting infrastructure, which can all too
easily be disrupted.

The social challenge

The challenge for societies and political entities is to establish the framework within which
actors in the food system work — a framework based on a whole range of policies affecting food
but rarely viewed as an overall food policy." These policies are used to set up the laws, rules
and regulations governing the actors. Some of these actors, such as limited liability compa-
nies, have been created by other laws, and these companies given rights as judicial “persons”.
Some of these laws were developed during the Industrial Revolution to promote investment
and innovation while limiting risk for those involved.

Itis in this context that debates concerning IPR and the potential of TK to benefit its holders
need to be viewed. Technological innovation and IPR are used by actors in the struggle for
market power — in the fight to capture benefits, limit risks, and extend power and control in
various parts of the food system. The market structure today is increasingly oligopolistic, and
both technological innovation and IPR may be used in the struggle for market power.

Technological innovation and market power

Technological innovation has long been seen as a way of entering an industry, and patent-
protected innovation has been used to gain legal quasi-monopolistic control of certain prod-
ucts and sectors. In the nineteenth century, inventors like George Eastman (of Kodak) and
Thomas Edison sought patents to enable them to capture monopoly profits (Jenkins, 1975). By
institutionalizing innovation in R&D labs in the nineteenth century, “large corporations sought
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to control technological change as a means of protecting and fortifying their positions in the
industry,” argues Reese Jenkins (1975) in his study of Kodak.

Today, IPRs linked to technological innovation are a tool in the battle for market power.
“Companies now seek protection through IPR in more countries than they did in the past in
order to: (i) expand their market share, (ii) prevent competitors from becoming active in those
countries, or (iii) as a bargaining tool to negotiate favourable local agreements,” argued a
study of agricultural biotechnology in the early 1990s (Van Wijk, Junne, Cohen and Komen,
1993).

Biotechnology may bring another power shift in the food system, from retailers and food
manufacturers to those industries supplying the primary producers. However, the actions of
some companies wishing to introduce genetically modified soya while refusing to segregate
crops made a mockery of the idea of consumer choice and infuriated the European public.
They also represented a major defeat for the retailers’ ability to truly offer customers a choice,
as they claimed to be able to do. So far, they have decided to fight back and insist on being
able to choose the ingredients that go into their products and have sought non—genetically
engineered sources, providing traditional farmers with new opportunities.

Restructuring the regulatory framework

In the 1980s, pressures grew to revise the regulatory framework governing biological resources,
partly because of technological developments that were taking place. Three agreements are
central to the revision of this regulatory framework: the Agreement on the Trade-Related As-
pects of Intellectual Property Rights (TRIPS), the Convention on Biological Diversity (CBD)
and the International Undertaking on Plant Genetic Resources for Food and Agriculture (IUPGR).
The CBD is a framework agreement that leaves parties free to implement it through their own
legislation. The IUPGR was renegotiated to bring it into harmony with the CBD, to regulate
access and benefit sharing specifically for plant genetic resources for food and agriculture.
These negotiations culminated in a new International Treaty on Plant Genetic Resources for
Food and Agriculture in November 2001. The Treaty also covers the ex situ collections of
germplasm held in the gene banks of the international agricultural research centres belonging
to the Consultative Group on International Agricultural Research (CGIAR).

The CBD and the IUPGR

The CBD'’s three objectives are the conservation of biological diversity, the sustainable use of
its components and the fair and equitable sharing of the benefits arising from the use of ge-
netic resources.’ The CBD brought genetic resources formally under national sovereignty. It
requires countries to take measures to ensure the conservation and sustainable use of such
resources as well as the sharing of benefits arising from their use, and it makes access to
them subject to the prior informed consent of the state rather than of the community involved.
However, the CBD developed from a natural resource mining mentality in which developing
countries felt they had undervalued wild biodiversity that would be useful to developed coun-
tries and major industries, such as pharmaceuticals. For agriculture, the winner-takes-all men-
tality that the CBD seems to have fostered in relation to the exploitation of wild biodiversity
pays scant attention to the different nature of agricultural genetic resources, which, as was
pointed out above, have been developed, exchanged and mixed up around the globe for mil-
lennia. Indeed, countries rich in wild biodiversity, such as Brazil, are typically poor in agricul-
tural biodiversity and rely on crops from elsewhere for 95 per cent of their food.

The CBD failed to recognize sufficiently the special needs of agriculture; only later, in deci-
sions of the Conference of the Parties (COP), did it recognize these and support the renegotia-
tion of the IUPGR, which was originally based on the premise of germplasm as a common
heritage of humankind. It recognized that current crops have been developed by the activities
of farmers over millennia. Renegotiating the IUPGR is proving a very difficult task. The most
recent negotiation draft text includes a provision recognizing that, should any germplasm be
removed from the general pool available for further breeding by having patents taken out on it,
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then this would create a loss to society as a whole that should be compensated by payments
into a fund to promote the use of genetic resources.

The CBD did recognize, in Article 8(j), the need for in situ conservation of biodiversity and
the need to protect indigenous knowledge. Article 8(j) requires states, subject to their national
legislation, to preserve the knowledge, innovations and practices of indigenous and local com-
munities insofar as the knowledge, innovations and practices serve the goals of conservation
and sustainable use of biodiversity. In agriculture this comes about through the use and devel-
opment of the knowledge in farming communities. The CBD also requires states to diffuse the
knowledge, innovation and practice with the cooperation of the holders of that knowledge. It
also requires states to encourage the sharing of any benefits arising from such diffusion.

Trade-Related Aspects of Intellectual Property Rights (TRIPS)

The TRIPS Agreement is an international legal instrument that was born out of big business
interests, as Peter Drahos (1995) demonstrates. A handful of corporations and lobbyists were
responsible for crafting its terms and pushing the agreement through the Uruguay Round and
into the WTO with the help of the governments of various developed countries. Most notably, in
the United States, the debate about the need to strengthen the IPR regime was couched in
terms of ensuring and maintaining the country’s “competitive advantage in the global system”
(May, 2000).

Article 7 of the TRIPS'™ Agreement:

e creates minimum standards of intellectual protection that all WTO Members must recog-
nize;

e ensures that the States make available to “right holders” institutional procedures to en-
force their intellectual property rights; and

e provides a procedure for regulating disputes between States concerning their obligations
under the agreement.

Article 27.3(b)'* gives WTO Members discretion about whether or not to allow plants, ani-
mals, biological processes for the production of plants or animals and plant varieties to be
patentable (see Tansey 1999) but requires Members to provide patent protection for micro-
organisms and non-biological and microbiological processes for the production of plants and
animals. Members must also either grant patent protection for plant varieties or provide pro-
tection by means of an effective sui generis system.

Plant variety regimes allow for the registration of a plant variety that has been discovered.
Members can either design their own system for the protection of plant varieties or choose to
implement the system developed by the International Union for the Protection of New Varieties
of Plants (UPOV). UPQV defines a breeder as the person who bred, or discovered and devel-
oped, a variety (see Article 1 of the 1991 UPOV Act). Such a variety must be distinct, stable,
sufficiently uniform, and novel. TK-based varieties do not normally meet these criteria, and
various countries are trying to develop their own systems, although there is considerable pres-
sure for most to adopt the UPOV system. The larger the number of approaches taken, the
more difficult it will be for a WTO dispute panel to decide what constitutes an effective set of
standards and de facto introduce one by looking at UPQOV as the main standard.

In general, the current international IPR regime, unlike, for example, that in the environ-
mental arena, has been developed by a narrow set of actors, with relatively little involvement
by civil society as a whole. These actors have been drawn mostly from the legal and industrial
fields and, as “epistemic communities”, are very influential in shaping the global regulatory
framework, as John Braithwaite and Peter Drahos (2000) show. Such “an epistemic commu-
nity is composed of professionals (usually recruited from several disciplines) who share a
commitment to a common causal model and a common set of political values. They are united
by a belief in the truth of their model and by a commitment to translate this truth into public
policy, in the conviction that human welfare will be enhanced as a result’(Haas, 1990). In the
IPR field, it is a relatively small group, representing powerful corporate interests and a profes-
sion in whose interests it is to have strong IPR, that has driven the development of the current
regime.
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IPR in the struggle for market power

IPR in biological innovations and new technology are used in a struggle for future control of the
basic inputs to the food system and the products sold to consumers. Those most involved in
product production make the most use of patents, plant variety protection (PVP), trade secrets
and trademarks, while those closest to the consuming public make greater use of trademarks,
and increasingly of databases, and some specialist producers in particular use geographical
indications. As the reach of the market, especially an increasingly globalized market, extends
further into developing countries, so too will the major actors make use of IPR as part of their
business development strategy.

IPRs have clearly contributed to the development of biotechnology (Barton, 2000):

¢ They have underpinned its development by private industry as they help ensure the pos-
sibility of private profit.

* They have contributed to a restructuring of the market and centralization of firms. The
seed industry, once the preserve of small firms, has become dominated by five major
firms, in part as a response to litigation over broad patents awarded in the early days of
transgenics in the United States. Mergers and acquisitions were the easiest way to re-
solve some of these disputes and represent the ultimate in cross-licensing.

* They have increased investment in product development, which requires stronger mar-
keting ability, bigger markets and the legal capacity to defend specific interests.

The biotech firms are interested in the major grains and industrial crops in developed and
major developing countries, such as Brazil, China and India, and they control many of the
advanced technologies needed to reshape them. As John Barton (2000) has pointed out, this
challenges those working to benefit poor farmers to rethink whom they are working for and in
what crops and areas; what kinds of partnerships can be created; and whether the technolo-
gies may be applied royalty-free for the benefit of poor farmers who are often using TK-based
systems. There are a number of concerns for developing countries:

¢ The effect on seed prices, which are expected to increase tens (not hundreds) of percent-
age points, is a reason why public seed provision will be needed in countries with
oligopolistic seed markets.

e The use of trademarks, patents and PVPs to protect major developed-world markets
from competition will increase, as likely will the need for lawyers.

e The use of patent portfolios to restrict follow-up research by potential competitors and
public-sector bodies will require countries to ensure that developing-country researchers
have a legal right to use such research.

¢ Oligopolistic tendencies will need to be countered through competition and antitrust meas-
ures.

* Restrictions will be needed on broad patent claims and patents on fundamental innova-
tions.

The companies keenest on a genetically engineered future for plants and animals clearly
recognize the benefit of packaging their technology in the seed and linking it to other inputs.
Those who speak about the need for participatory technology development with small farmers
and an agro-ecological approach to agricultural development also recognize the importance of
seeds. They argue that in seeds are farmers’ strategies for managing the land and the risk,
with farmers in TK-based systems in the Andes, for example, using hedgerows as decentral-
ized and farmer-managed in situ gene banks. They also argue that agricultural biodiversity is
not just genetic resources but also the economic and social systems surrounding them. Changing
seeds will change relationships in the communities.

A place for TK?
In the future of farming

Following are the major social and economic benefits of TK (which includes both traditional
and indigenous knowledge) for the food system:

¢ |t provides a livelihood for millions of people.

* |t supports a wide variety of types of farming.
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* It helps in maintenance and development of in situ biodiversity.

* [t supports production in areas that high-tech farming regards as marginal.

* [tincludes knowledge about how to produce sustainably from low inputs in a wide variety
of environments.

Various researchers, small-farmer organizations and NGOs are calling for a reorientation
of both R&D and agricultural policies to support the use of TK. However, they face major
challenges given current developments in the food system that take little if any account of TK.
The kinds of farming practices and social and environmental relations involved in TK approaches
to food are in many senses antithetical to those of the dominant paradigm. As Thomas Cottier
notes about what happened to TK in developed countries, “once the IPR systems were fully
established, they undeniably contributed to the loss of traditional knowledge in industrial soci-
ety. New products replaced the need of such knowledge, and, generation after generation, it
was increasingly lost and no longer passed on, while at the same time, standards of living were
rising for most people” (Cottier, 1998).

This is a worrying prospect for those concerned about biodiversity and cultural and social
development, especially in a world threatened by a major loss of biodiversity, by climatic change
likely to cause upheavals in farming, and where development is not simply seen as copying the
industrialized world. But even in the United Kingdom there are many small ventures, mostly
operating outside the mainstream, attempting to rescue or rediscover TK relating to food pro-
duction.

Indeed, as Terry Marsden argues, what is at stake at present, especially with the advent of
genetic engineering, is to rethink the kind of agricultural system(s) society wants and the goods
it wants it to deliver (GEC, 2000)."® Without an appropriate agricultural development policy —
and most governments tacitly, if not explicitly, favour adoption of industrialized types of farming
and pursue policies that will sooner or later squeeze out traditional farmers — the prospects for
the production and sale of TK-based products are very limited. Development of TK-based
production requires a legal, regulatory and policy framework that supports and strengthens it.

TK as biodiversity

TK-based farming systems are also an aspect of biodiversity itself. The communities practis-
ing farming using such systems would seem to have a right under the CBD to be sustained;
while they should be free to abandon their way of life, they should not be forced to do so and
should be supported in maintaining and enhancing it, if they so desire. Moreover, as David
Downes and Sara Laird point out, “Traditional knowledge is also important to its holders as an
integral part of their cultural heritage. As such, its protection is important for ensuring the
enjoyment of the right to maintain and take part in cultural life recognized under international
human rights instruments.”®

As custodian of agrobiodiversity

A key aspect of TK-based approaches to food production lies in their potentially greater value
in ensuring that agro-biodiversity is maintained, in promoting sustainability, in offering alterna-
tives to a dominant, all-encompassing approach and in providing a satisfying way of life for
millions of people if they are suitably supported and rewarded. The major way to support the
livelihoods of farmers and communities operating with TK is unlikely to be through the use of
IPR. More important is likely to be a shift in agricultural development policy to focus on support-
ing that kind of agricultural development.

As sources of innovation

To date, too little attention has been paid to TK-based systems as sources of innovations —
innovations that have a great potential to benefit other communities and farmers in similar
situations. Some people are acting to facilitate an exchange of this knowledge, such as those
involved in the Honey Bee Network in India (Gupta, 2000). Here the most advantageous use of
TK is probably to share among the range of communities practising TK-based agriculture —
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and to ensure it cannot be captured by private interests, possibly by creating an innovations
register — although this has pluses and minuses (Downes and Laird, 1999b).

The long-standing approach of agricultural extension, which seeks to share information
freely among small farmers to allow them to improve their farming practices, is more likely to
benefit resource-poor farmers than having the information locked up in IPR — but only if the
extension arrangements recognize and support TK. Agricultural extension and research would
need to accept the need to marry TK’s innovative capacity and farming activities with modern
scientific and technical knowledge to help increase the effectiveness of TK-based farming and
food production systems. There is much debate about whether and in what way modern bio-
technology might support or undermine this marriage.

Whether this sharing approach is appropriate for the commercial use of TK by others, or by
those developing products in the intensive system, is more debatable. Here TK may be an
input into something commercialized, and in that case the holders of the knowledge should be
rewarded. Since this knowledge is often communal, existing instruments for protecting IPR
may not be able to provide particularly appropriate mechanisms, as they protect individual
rights, not communal rights — although there is considerable debate about this. It does mean,
however, that at a minimum patent applications, for example, should include a declaration of
geographical origin and use of indigenous knowledge. This requirement is worth introducing
now, even though there may not be agreed benefit-sharing mechanisms yet, as it would result
in the creation of a baseline of information that would be useful for assessing to what extent
such TK is used in commercial applications of patented products and processes.

However, the value of this material (e.g. farmers’ varieties and land races, local water cap-
ture methods, companion planting practices and use of these in the modern food system) may
well be completely undercut by the expansion of industrialized approaches to farming and
developments in biotechnology.”” The seed industry sees no immediate need for it, having
easily accessible resources in gene banks. Moreover, the new life sciences companies taking
over seed companies suggest that if natural materials are overpriced or difficult to access, they
will simply speed up their use of biotechnology to transfer or invent genes to achieve their
desired goals.' As functional genomics reveals more about how genes work and subsequent
work increases the ability of scientists to manipulate them, the natural base of the food system
is likely to be superseded.

Using IPR

Today, the major actors in the food system use a mix of IPR in pursuit of their commercial
goals. The nature of the mix depends on the size and type of enterprise. The new biotechnol-
ogy-based agricultural firms strongly favour the use of patents to ensure exclusive use of their
innovations. They also may try to get either broadly defined patents on key processes or enough
patents to achieve what those in the patent business call “clustering” — building enough pat-
ents, preferably interlocking one, around a product to prevent others from getting into the field
— or “bracketing”, which involves surrounding a competitor’s patent with so many of one’s own
that it cannot be commercialised (Dutfield, forthcoming).

Competing in the patent game requires considerable resources — both to take out and to
maintain patents — and legal expertise to defend acquired patents. Unless a patent can be
defended, at least in the major markets, it is useless. Most small players are looking for larger
companies to license their inventions or buy them out in order to acquire rights to the patent
portfolios they hold. Here some kind of partnership with a national body, or else a requirement
that government help communities to establish and defend rights and prevent them from being
usurped, is required, as indeed seems to be happening to some extent in India, where govern-
ment agencies have challenged patents awarded in the United States.

However, this does not seem a promising route for TK supporters. Other kinds of instru-
ments may be needed to protect their knowledge (as Cottier and others have suggested), in
addition to the exclusion of plants and animals from patentability, contrary to what is allowed by
TRIPS. It is also likely that a sui generis approach to plant variety protection, differentiating
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between the TK and commercial sectors, would be more appropriate than the UPOV model,
as work by the International Plant Genetics Research Institute suggests.

Trademarks and geographical indications

Many companies make strong use of trademarks and brands and invest substantial resources
in marketing to secure their markets. Greater efforts by them to protect brands are increasingly
likely, as the case of Unilever makes clear. In urban societies served by multiple retailers and
saturated by advertising and media images, normally only the top two or three brands of a
product make it to store shelves. Another possibility for companies is to become generic pro-
ducers for others, notably the retailers themselves. In such cases the retailer supplies the
brand name and the producer’s role shifts to that of an unknown, contracted supplier. For
some products (Coca-Cola being perhaps the most famous), a combination of branding
(trademarking) and trade secrets can be used. In other cases, one can develop a certification
scheme to show that the people supplying the good have followed a particular practice (e.g.
organic production methods or artisanal methods).

For other groups of producers, making a product in a particular way or in a designated
region provides marketing tools that allow them to capitalise on the product’s uniqueness.
These geographical indications can be quite important in selling food (e.g. Roquefort cheese
or Parma ham) and are a contentious issue in the WTO. Such designation normally arises
from of a well-established activity that has national recognition and produces products sought
after by consumers.

These issues have been well explored by Downes, Laird et al. (1999a, 1999b) along with
five case studies of what are essentially potential niche products (e.g. products based on kava,
quinoa, and neem).'® One tends to agree with their conclusions that “both geographical indica-
tions and trademarks show the greatest potential where traditional small-scale production is
still present, on the supply side, and where end-use products are marketed directly to consum-
ers. In other words, they are less likely to be appropriate when the product is a commodity
traded primarily in bulk. Most promising are commodities where at least part of the market is
significantly segmented. Markets for specialty food, beverage, and medicinal products are
among those where consumer taste and preference has great impact. In recognition of this
potential, certification schemes relating to organic, environmental or social responsibility crite-
ria have been developed for bananas, coffee, cocoa, and other products” (Downes and Laird,
1999a).

Niche markets, or TK sustainable farming systems

Within the current approaches, it seems likely that a limited range of TK-based farming sys-
tems may be developed and used to serve particular market segments in the overall global
food system, for those consumers at home and abroad who want to support the values and
production systems of TK-based communities. With the Fair Trade Mark (developed by a
trading organization founded by several development NGOs), one establishes links with spe-
cific communities, which receive a greater return for their produce than they would if they sold
their goods through normal channels. The products are then marketed with a Fair Trade Mark
in the developed countries. (The Max Havelaar Foundation has pioneered efforts in this area.)
These products tend to be bought by the niche of consumers who are concerned about devel-
opment issues. The product does have to be able to hold its own, however, as a quality prod-
uct, since it is competing for shelf space and must make it worthwhile for retailers to stock it.

Of growing concern to consumers in the developed countries, which face the problem of
overproduction in food, are the processes by which their food comes to them. By and large,
commodity producers want consumers to focus on the product itself, not hidden attributes of
its production system. Current global trade rules support the producers’ interests by preventing
discrimination on the basis of production processes. However, TK systems could capitalize on
this consumer concern. Current developments in traceability (e.g. in Sweden), which allow not
just supermarkets but shoppers to see where food products come from, might be extended
from domestic food safety concerns to create links with communities elsewhere in the world.
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New alliances, networks of support

Fair trade and other schemes that serve niche markets, however, seem unlikely to ensure the
survival and enhancement of all TK-based systems. To do this, the schemes need to be ac-
cepted and nurtured as part of a broader national development strategy, not simply to serve
niche suppliers in a global market. Insofar as the continuation of TK-based production systems
and their further development pose a threat to the expansion and dominance of the dominant
agricultural development paradigm, those promoting this will seek to eliminate that threat —
whether consciously or not. TK-based systems are, in a sense, a major competitor for the
societal support that is available for the food system and that currently goes through a complex
of producer and consumer subsidies to underpin the current capital-intensive, high-input type
of farming, which has little or no room for marginal producers.

Support for development in this area may, however, be available from other alliances. Re-
tailers, which have acquired significant influence over what products are produced and how,
and which are quite sensitive to consumer concerns, could develop alliances and direct rela-
tions with TK-based production, just as they have taken an interest in organic farming. Pres-
ently there seem to be a growing number of possibilities for alliances between TK communi-
ties; NGOs involved in fair trade, environmental issues and development; and retailers seek-
ing new products to fill various niches on their shelves. Such alliances could benefit TK com-
munities provided they do not lead to dependence on a single outlet.

This approach involves looking at how food fits into international markets, which may not be
the best basis for TK-based systems aiming to provide food and livelihood security for local
communities. At the national level, policy makers have to decide what kind of food system they
want, and the roles of different sectors and production methods within it.

Conclusion and recommendations

Without fundamental policy changes, trying to use IPR to protect TK is likely, at best, to allow
the creation of some niche markets for products arising from TK-based farming systems. For
TK-based systems to be successful, the communities concerned need to offer products that fit
into the national economy, not to simply rely on uncertain export projects. That means develop-
ing the TK-based systems and the products derived and sold from them as part of a national
food system that is based on culturally and socially rooted tastes and is able to hold its own in
a more and more globalized system. TK communities also need to ensure they are not locked
out of the research agenda by the patents and IPR strategies of the major companies and by
countries seeking to be the main players in the food system, and that their innovation systems
are supported and rewarded. This raises fundamental questions about the current allocation of
R&D expenditures and the kinds of questions that research is trying to address.

To improve future prospects for TK-based systems, action is needed in two areas:

1) National and international agricultural development policies need to take into account TK-
based approaches in their considerations, from economic measures to the use of publicly
funded R&D devoted to participative research with TK-using communities that feel they
own and can use this R&D to strengthen their innovative capacity and further develop
their farming systems

2) Where appropriate, IPR need to be used to support TK-based systems in:

- Establishing a place in national markets through use of geographical indications and
trademarks for TK-based products with support to communities for doing so.

- Requiring patent applications to include a declaration of geographical origin and use
of indigenous knowledge.

- Ensuring that IPRs are not used to bolster market domination and the exclusion of TK-
based products from markets.
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Notes

' For an elaboration of the food system discussion, see Tansey G and Worsley T. The Food System
— A Guide. London, Earthscan, 1995.

2 These are: Agrevo/Plant Genetic Systems, ELM/DNAP/Asgrow/Seminis, Du Pont/Pioneer, Monsanto/
Calgene/Delkalb/Agracetus/PBI/Hybritech/Delta and Pine Lane Co., Novartis, and Zeneca/Mogen/
Avanta.

3 ive of them are private — Cargill and Continental (both United States), Dreyfus (France), Andre/
Garnac (Switzerland) and Bunge and Born (Brazil) — but Mitsui/Cook (Japan) is publicly held. In the
United States, the world’s largest grain exporter, the six companies account for 95 per cent of corn
and wheat exports.

4 Gurdial Singh Njiar (1996) argues that “the Western, industrial model of innovation is...antithetical
to the ethical and social values and needs of many Third World Countries and peoples. It is critical,
therefore, to redefine ‘innovation’ in a manner which is protective of the creativity of indigenous
peoples”.

5 By 1988, according to OECD, in Western Europe as a whole, the sales of just eight firms — Unilever,
Nestlé, BSN, Cadbury Schweppes, ABC, United Biscuits, Hillsdown and San W. Berisdorf — made
up 70 per cent of the US$250 billion food and drinks market.

6 ercent of Income Spent On Food Holds Steady’ in Food Review, UDSA-ERS, July—September 1992:
15 (2): 11.

7 See box 8.3 in The Food System — a guide and Lewontin RC. The Doctrine of DNA — biology as
ideology. London, Penguin, 1993

8 In the United States, the focus of private agricultural R&D has changed from agricultural machinery
and post-harvest food-processing research (about 80 per cent of the total in 1960) towards plant
breeding and veterinary and pharmaceutical research. Some 70 per cent of the chemical research
related to agriculture is done in just three countries, the United States, Japan and Germany. These
figures are based on work going on at the International Food Policy Research Institute led by Phil
Pardey .

9 Personal communication, GFAR, Dresde

19 For example, the Target Group Index gave six attitude groups of women from 15 to 44 years old the
following names:

- Self Aware concerned about appearance, fashion and exercise

- Fashion Directed concerned about fashion and appearance, not about exercise and sport
- Green Goddesses concerned about sport and fitness, less about appearance

- Unconcerned neutral attitudes to health and appearance

- Conscience Stricken no-time for self realization, busy with family responsibilities

- Dowdies indifferent to fashion, cool on exercise, dress for comfort

In The Food System, op cit: 148-150.

" The aim of food policy should be to equitably ensure a safe, secure, sustainable, sufficient, nutri-
tious diet for all.

2 Article 1. It also goes on to say “including by appropriate access to genetic resources and by appro-
priate transfer of relevant technologies, taking into account all rights over those resources and to
technologies, and by appropriate funding.”

3 Article 7 Objectives
The protection and enforcement of intellectual property rights should contribute to the promotion of
technological innovation and to the transfer and dissemination of technology, to the mutual advan-
tage of producers and users of technological knowledge and in a manner conducive to social and
economic welfare, and to a balance of rights and obligations”
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(b) Plants and animals other than microorganisms, and essentially biological processes for the
production of plants or animals other than non-biological and microbiological processes. However,
Members shall provide for the protection of plant varieties either by patents or by an effective sui
generis system or by any combination thereof. The provisions of this subparagraph shall be re-
viewed four years after the date of entry into force of the WTO Agreement

See also Marsden T, Flynn A and Harrison M. Consuming Interests — The Social Provision of Foods,
London, UCL Press, 2000

See, for instance, Article 27 of the Universal Declaration of Human Rights, and Article 15 of the
International Covenant on Economic, Social and Cultural Rights. In Downes DR and Laird SA with
contributions by Dutfield G and Wynberg R. Innovative Mechanisms for Sharing Benefits of
Biodiversity and Related Knowledge - Case Studies on Geographical Indications and Trademarks.
Prepared for UNCTAD Biotrade Initiative, 1999

The spread and sustainability of intensive farming system are questioned by Wood S, Sebastian,
Scherr SJ, Pilot Analysis of Global Ecosystems — Agroecosystems. IFPRI & WRI, Washington DC,
2000. See also Jules Pretty The Living Land: Agriculture, Food and Community Regeneration in
Rural Europe. London, Earthscan, 1998 for European experience on some of these issues.

More or less stated as such by one industry person at the Global Forum on Agricultural Research in
Dresden in May 2000.

This paper should be read alongside the Downes and Laird paper, op cit, for a detailed discussion
of Gl and TMs.
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PRESERVING, PROTECTING AND PROMOTING
TRADITIONAL KNOWLEDGE:
NATIONAL AcTIONS AND INTERNATIONAL DIMENSIONS'

Sophia Twarog

Over the past decade, traditional knowledge? (TK) has received increasing attention on the
international agenda. Factors contributing to this include the recognition of TK’s importance in
the lives of the majority of the world’s population and in the conservation of biodiversity; con-
cerns about the rapid loss of TK and global cultural diversity; concerns about unauthorized and
inappropriate patenting and use of TK, with little or no sharing of resulting benefits with the
original holders of TK; interest in harnessing the potential of TK for local sustainable develop-
ment; and increasing attention to indigenous rights.

Many countries and communities worldwide are considering how to best address this issue
at the national, regional and international levels. As is apparent from the wide range of inter-
ests and concerns listed above, TK is a complex and multi-faceted issue. It is thus being
discussed in a range of forums, each with its own perspective and its own area of competence
and expertise. This is useful and necessary. However, focusing on one part of the issue and
ignoring all the other aspects risks creating a patchwork of particular solutions that in the end
do not fit seamlessly together, and that in some cases may partially or wholly cancel out each
other’s well-intended effects. There is a need, therefore, for a holistic approach.®

This paper will touch briefly on the international TK debate, focusing on concerns raised in
the context of the World Trade Organization and calls for international protection of TK. The
paper’s main goal, however, is to outline a menu of possible elements of holistic national sui
generis* systems for the preservation, protection and promotion of TK. An attempt has been
made to match TK-related objectives with appropriate tools. This is not an exhaustive list, but
rather a starting point for future discussions and ultimately national multi-stakeholder policy
dialogues.

International dimensions

TK has been discussed in a number of international forums. Foremost among these are those
related to the conservation and sustainable use of biodiversity, namely the Convention on
Biological Diversity (CBD) and the International Undertaking on Plant Genetic Resources for
Food and Agriculture (now the FAO International Treaty). TK is also addressed in arenas re-
lated to the rights of indigenous peoples (the International Labour Organization, the United
Nations Commission on Human Rights and the United Nations Permanent Forum on Indig-
enous Issues), intellectual property (the World Intellectual Property Organization, or WIPO)
and culture (the United Nations Educational, Scientific and Cultural Organization). More re-
cently, TK has become a topic of discussion in trade-related forums such as the WTO and
UNCTAD.

TK is a very complex issue, and each forum allows focus on a particular facet. However,
there is some risk of confusion or lack of coordination among forums and agencies. Develop-
ing-country governments in particular may find that they cannot be fully engaged in all forums
and, thus, must focus on one or two where they think the pay-off will be the greatest. While
many consider the CBD to be the forum most sympathetic to their perspective, WIPO has
technical expertise on intellectual property rights (IPR) and WTO, with its dispute settlement
mechanism, has “teeth”.

UNCTAD addresses the issue from the trade and development perspective and can thus
have a somewhat more holistic approach. It has carried out a number of activities on TK
including an Expert Meeting® on TK in 2000, a joint seminar with the Government of India in
20028, and a joint workshop with the Commonwealth Secretariat in 2004”.
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Traditional knowledge in the WTO

The Ministerial Declaration of the WTO’s Fourth Ministerial Conference (Doha, Qatar, 9-14
November 2001) emphasized the importance of this issue. It instructed the Council for Trade-
Related Aspects of Intellectual Property Rights (TRIPS) “to examine, inter alia, the relationship
between the TRIPS Agreement and the Convention on Biological Diversity, the protection of
traditional knowledge and folklore, and other relevant new developments raised by Members
pursuant to Article 71.1” (para. 19). In addition, it instructed the Committee on Trade and
Environment, in pursuing its work on all items on its agenda, to give particular attention to three
issues, including the relevant provisions of the TRIPS Agreement (para. 32).

The TRIPS Agreement sets out minimum standards for a number of IPR instruments (pat-
ents, trademarks, copyright, etc.) to protect industrial-type intellectual property. This type of
knowledge is predominantly held in developed countries. Some 95 per cent of patents are in
developed countries, and a large proportion of the 5 per cent in developing countries is held by
developed-country companies. On the other hand, developing countries are well endowed with
TK. The nature of this knowledge (it is often held collectively, passed down orally from genera-
tion to generation, etc.) makes much, if not most, of it difficult to protect using the conventional
IPR instruments required by the TRIPS Agreement. Thus there exists an imbalance whereby
the knowledge predominant in developed countries is protected, while that predominant in
developing countries is not.

Moreover, there are concerns that the genetic resources and TK of developing countries
are often used commercially and/or patented in developed countries with little or no benefit to
the owners of the genetic resources (the sovereign States, as per the CBD) or the TK, and
without their prior informed consent (PIC). With the TRIPS Agreement being implemented in
ever more WTO member States, there are concerns that this situation will only be exacer-
bated, to the detriment of developing countries and the holders of TK.

The need for protection of TK at the international level has broad if not unanimous support
from developing-country governments, since protection at the national level would have little
effect beyond national borders.8

Initially, the focus has been on measures to prevent the misappropriation of TK. To this end,
developing countries have repeatedly sought to amend the TRIPS Agreement so that applica-
tions for patents relating to biological materials or to TK would provide, as a condition to acquir-
ing patent rights, (a) disclosure of the source and country of origin of the biological resource
and of the TK used in the invention; (b) evidence of prior informed consent through approval of
authorities under the relevant national regimes; and (c) evidence of fair and equitable benefit
sharing under the national regime of the country of origin. This would provide a legally binding
defensive protection against “bad patents” based on misappropriation of genetic resources
and TK, and would facilitate benefit sharing.® In the medium term, this could be complemented
by other measures, such as searchable databases of TK in the public domain to assist patent
examiners in determining the existence of prior art.”

Nevertheless, these defensive measures would not prevent biological resources or TK from
being acquired inappropriatelyand used commercially, simply without being patented. It also
would anot address a range of other important TK-related aspirations and objectives. Positive
protection is also needed. Hence, as a longer-term solution, there have been many calls from
the developing world and others for a binding international sui generis system for the protec-
tion of TK. A plausible option would be the development of an international framework that
would recognize protection of TK at the national and regional levels. However, there is a need
for further work on what such an international framework could look like.

These points were emphasized in the Communiqué issued by the representatives of 14
developing-country governments who participated in the seminar on TK organized jointly by
the Government of India and UNCTAD in April 2002 (see Appendix V) and in the submission by
Brazil on behalf of a group of developing countries to the TRIPS Council in June 2002."
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Preserving, protecting and promoting TK at the national level

Many countries are currently debating how to best deal with the preservation, protection and
promotion of TK at national and sometimes regional levels. In this context, it must be noted
that there are considerable differences among countries with respect to TK. Thus it is unlikely
that a “one size fits all “ approach would be able to adequately take these differences into
account (although there may be a set of minimum elements on which most countries could
agree). Countries may therefore wish to develop national TK protection systems tailored to
their specific circumstances and priorities. Such systems may be referred to as sui generis
systems for the protection of TK.

Assessment

For countries interested in developing national TK protection systems, a good first step could
be to assess the current situation in the country. Questions that could be asked in this context
include:

* What are the main types of TK in the country?

e Who are the TK holders?

e Are some parts of the TK shared by several communities or tribes? If so, what is the
relationship between these groups?

e How is TK transmitted among TK holders and intergenerationally?

e What role do customary laws play?

* Are certain bodies of TK in danger of being lost? If so, what are the main underlying
reasons for this?

e What efforts have been made to document TK?

¢ In what ways are TK and TK-based products being used commercially?

* |s TK currently being accessed by third parties? If so, in what manner? Are the TK holders
reaping benefits from this? Are there cases of inappropriate use?

* What is the level of awareness of the value of TK in the country?

e What is the current legal and institutional framework affecting TK?

* Who are the main stakeholders interested in the issue? These could include TK holders
(individuals, communities, tribes, traditional practitioner associations, etc.), government
officials (in ministries of environment, trade, intellectual property, indigenous affairs, health,
tourism, development, etc.), non-governmental organizations, research institutes, health
care facilities and private-sector entities.

* How do these stakeholders currently interact?

e What are the main TK-related concerns and objectives expressed by these different groups
of stakeholders?

In most countries, current legislation and policies on this subject are fragmented at best
and often non-existent. There are pieces of legislation in areas related to biodiversity, forestry,
intellectual property, indigenous rights, human rights, and so on that have a bearing on the
subject, but these have generally been developed with other objectives foremost in mind and
do not yield a coherent approach. Thus, in each country, there is a need to look at these
existing pieces to see how they fit together and what gaps remain.

Objectives

A next step is to share the assessment findings with a wider group of stakeholders and try to
reach a common and clear understanding of the main objectives the country’s sui generis TK
system should try to address. Ideally, this should be discussed in a multi-stakeholder dialogue,
in which the full participation of TK holders is ensured. Such discussions may not be easy, as
it is likely that different stakeholders will have different priorities. However, such a process is
important to make sure that the range of views and aspirations is heard and to develop a
broad-based sense of involvement and ownership in whatever system is ultimately developed.

There are many different possible objectives related to TK. Many of these specific objec-
tives can be grouped into three broad categories: preservation, protection and promotion.'? In
countries where TK is being rapidly lost, the preservation of TK may be of key importance. This
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may in turn be connected to the conservation of biological diversity and the rights of indigenous
peoples. Some countries may choose to focus on protection, specifically on preventing the
filing of “bad patents” at home or abroad or the unauthorized commercial use of TK. Others
may be mainly interested in the promotion of TK and harnessing its potential for development,
including through commercialization and benefit sharing.

For each objective, there are a number of tools that can be employed. There is, of course,
some overlap, with some tools being useful for more than one objective; in some cases there
may be tensions between certain aspects of different objectives. For example, to promote the
use of TK, free and uninhibited sharing of this information might be best. This could clash with
intellectual property protection, which would restrict the wider use of TK. The interconnections
between the various facets of the TK issue underline the importance of a holistic approach to
the development of sui generis systems for TK.

Tools

The following text lists possible tools that could be used for each of the three broad categories
of objectives outlined above: preservation, protection and promotion. The list is not exhaus-
tive, but is intended as a starting point for future research and discussion and eventually na-
tional multi-stakeholder policy dialogues.'®

Preservation

TK is currently being lost at an alarming rate.™ There are a number of possible measures for
preserving TK. First, it is important to understand the root causes of the TK loss in each
country. Often the process begins with destruction of the natural environment, which in turn
disturbs and even destroys the indigenous and local communities embodying traditional life-
styles which are the main holders of the TK. Recognizing the rights of these communities to
their traditional lands could help slow this detrimental trend. Often such communities start to
decline owing to poverty, in which case strengthening their economic opportunities is an appro-
priate response. Sometimes, the communities’ youth no longer feel proud of their heritage and
way of life, considering it to be old-fashioned, and thus have little incentive to be recipients of
the TK held by the elders. In that case, raising awareness of the value of TK and of the cultural
heritage may help.

The above measures are aimed at enhancing “in situ” preservation — that is, the preserva-
tion of TK as a living, evolving body of knowledge. Steps can also be taken to preserve TKin an
“ex situ” manner, namely through TK documentation, registries or databases. This can be
particularly important for knowledge that seems likely to be lost in the near future. However, TK
registries can also play a role in helping to keep the knowledge alive in the communities, by
providing a modern-day approach for youth to assimilate the knowledge. More experience
needs to be acquired and analysed in this area.

With TK registries, determining access rights is of key importance. There are some con-
cerns that registries may, in effect, roll out the red carpet for bio-piracy or TK piracy. For the
moment, keeping the registries as the property of the communities and governing access in
line with customary access rights to the knowledge may be advisable. This is particularly true
for TK not commonly known outside the community.

The TK database of the Tulalip tribe in the United States is an interesting initiative, as it
enables access to each information field to be limited to certain groups of users. For example,
community youth may have access to one subset of knowledge, community traditional healers
to another, and researchers from outside the community to still another. The database is actu-
ally distributed among the different communities of the tribe, thus giving full local control.

Protection

Another set of policy objectives aims to prevent unauthorized or inappropriate use of TK by
third parties. This includes unauthorized commercial use as well as applications for IPR that
are based on TK but are made without the PIC of the TK holders and without benefit sharing.'s
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Intellectual property protection can be categorized as defensive (preventing others from
seeking IPR to one’s TK) or positive (establishing IPR to one’s TK, with the resulting possibility
of preventing others from using the TK without permission).

For both types of protection, there have been cases where TK holders have been able to
use conventional IPR instruments to protect their TK.'® However, since these instruments were
not developed with TK in mind, but rather modern industrial intellectual property, the fit is not
always perfect.

For TK holders, most of whom have quite limited resources, enforceability of IPR will al-
ways be a major problem. This fact must always be borne in mind when designing TK protec-
tion systems.

i) Defensive protection of intellectual property

A main tool for defensive protection is requiring relevant patent applications to include disclo-
sure of the source of genetic resources and associated TK, as well as evidence of PIC and
benefit sharing. A few countries have recently started to do this at the national level. As was
mentioned earlier, developing countries have also repeatedly proposed at the international
level to include this requirement in the TRIPS Agreement. Such a measure would facilitate
traceability and benefit sharing.

For TK that is clearly in the public domain (e.g. Ayurvedic texts), making this information
available to patent examiners around the world in an easily searchable format, such as a
database, could help establish the existence of prior art and therefore prevent the granting of
“pbad patents”. This is what India proposes with its TK Digital Library. However, there are still
discussions concerning the definition of public domain and also what to do about TK that may
have been released into the public domain without the PIC of the original TK holders.

ii) Positive protection of intellectual property

Bad patents are only one piece of the puzzle. Many TK-holding communities complain that
their knowledge and cultural heritage are treated as common property and as free for commer-
cial use by anyone anywhere. Often such use is not patented, and therefore defensive protec-
tion measures such as those outlined above would have little impact. These communities
would like to exert their claim to their knowledge and to have this recognized in national and
international law.

Alegislative tool that could lay the foundations for this would be a declaration of the rights of
indigenous and local communities, including their ownership of their TK.

Another tool would be the recognition of customary laws in national legislation. In most TK-
holding communities, the use of TK is governed by a wide variety of customary laws. Within
the communities, this approach may work well. However, outside the communities, the laws
have little effect, unless they are recognized in national legislation or the formal judicial sys-
tem. This approach is widely supported by indigenous and local communities, as it respects
their values and beliefs and allows them to continue their traditional lifestyles.

The use of a tort of misappropriation, whereby remedies can be sought for the unauthor-
ized, improper or unlawful use of property for purposes other than that for which it was origi-
nally intended, is another tool that could be further explored. Such a tort exists, for example, in
the United States.

Another possible tool is the creation of a sui generis TK database, where putting TK into the
database actually constitutes establishing a legal claim over the TK. This idea also merits
further exploration.

Promotion

The promotion of TK relates broadly to the harnessing of TK for trade and development. Sev-
eral objectives could be included under this framework: promoting the use and further devel-
opment of TK systems and TK-based innovations; promoting appropriate and sustainable com-
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mercialization; and ensuring that a fair and equitable share of the benefits resulting from the
use of TK is captured by the TK holders.

i) Promoting the use and further development of TK systems

It must first be recalled that TK has the greatest value to the TK-holding communities them-
selves. Many of them rely on TK for their very survival, particularly poor rural communities in
developing countries. Thus, any measures that can strengthen and further develop this base
of knowledge on which the communities depend will facilitate their movement along their own
unique path of development.

To promote the further development and use of TK, promoting local exchange and adapta-
tion of TK can play an important role. One tool actively promoted by the World Bank Indig-
enous Knowledge Programme is “community-to-community exchanges”. The IPR implications
of these may still need to be worked out (for example, there might need to be an agreement
that shared information is not then passed on to a third party). However, this has been shown
to increase the knowledge bases of both communities involved and to lead to new ideas and
solutions to common problems.'” The Honeybee Network in India is another interesting initia-
tive promoting grassroots TK-based innovation through TK documentation and dissemination.
Measures aimed at enhancing the capacity of national and regional TK networks —for example
by facilitating communication — could also be quite useful.

Another tool is promoting the integration of TK into national development strategies and
development projects.'® Involving TK holders in the early stages of development projects will
help ensure that the project is well suited to local realities and takes advantage of local TK
resources, including knowledge of the environment, local materials, appropriate technologies,
and so on. Often, local TK can be leveraged by global knowledge for increased project effec-
tiveness and sustainability.'

Several papers presented at UNCTAD’s Expert Meeting on Traditional Knowledge in 20002°
also stressed the importance of interaction between traditional practitioners and the world of
“modern” science. This interaction can lead to innovations on both sides. An example is the
Seeds of Survival Program in Ethiopia, where traditional land races were selected and bred in
cooperation with traditional farmers to produce a set of elite land races that were particularly
well suited to the climatic conditions in Ethiopia and outperformed “green revolution” varieties.
Several countries have noted positive experiences with having traditional healers in hospitals
to interact with medical staff. The importance of government proactivity was also emphasized.?!

In some cases, the patent system can be used to promote TK-based innovations. This
seems to have worked in China, for example, where the main body of traditional medicine has
been codified and in the public domain for centuries and is thus not patentable. China has
developed specific legislation for patenting new traditional medicines and herbal remedies.
Use of this option has been growing rapidly.??

TK registries may also play a role in promoting the use of TK, just as they may promote its
preservation. They could also be used for commercialization (dealt with in the following sec-
tion), to get an idea of commercial possibilities. Access to carefully designed? registries could
be governed by contractual obligations.

ii) Commercialization

Commercialization is a sensitive subject for some TK holders. Many TK holders are not as
interested in commercializing the TK themselves as in preventing the inappropriate commer-
cial use of it by others (see the earlier discussion here). Generally, TK was not developed with
commercial purposes in mind, but rather for local use within the community. Much TKis not an
appropriate subject for commercialization, particularly that with special spiritual or cultural sig-
nificance.

For TK holders interested in exploring commercialization, the first step is to decide which
parts of their TK are off limits and which are not. A next step is the identification, within the latter
category, of TK that may have value in the marketplace. Potential customers could include
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community members, local markets, people originally from the community who have now moved
to cities, and customers in foreign markets.

It should be pointed out that commercialization of TK often refers to the commercialization
of a TK-based or TK-derived product — a tangible good or service where TK is the “know-how”
involved in its production.

Commercialization can be done by third parties, with a share of benefits going to the com-
munities; as a partnership between the communities and third parties; or by the communities
themselves. In general, the more involved the community is in developing, producing and
selling the product, the larger the share of the market value that will accrue to it. The more
funds come into a community, the more likely it is that the community will be vibrant and that
the TK held by that community will be preserved and further developed.

Thus, it is very important to promote community-based development. The tools for such
development are not exclusive to the domain of TK. They cover a range of measures to pro-
mote small enterprise and informal sector development, such as access to finance (including
microcredit); assistance in identifying market opportunities; scaling up operations, marketing,
and export; and promoting the formation of producers’ associations to create economies of
scale and create more bargaining power in obtaining inputs at lower prices. Partnerships with
larger entities in the country’s formal sector or in foreign markets can play an important role.?*

One area where commercialization has particularly significant potential is traditional medi-
cine. Particularly for Asia, this is a rapidly growing market. Asia is globally the main exporter of
medicinal plants and herbal remedies. Measures can be taken to promote the increased in-
volvement of traditional communities in this industry — for example, through the cultivation and
first-degree processing of medicinal plants. Some communities in Viet Nam, for example,
have become specialized in exactly such industries.®

Governments have an important role to play in setting up a conducive environment for the
traditional medicine industry. This includes creating regulatory frameworks for ensuring the
quality, safety and efficacy of these medicines; measures encouraging a sustainable supply of
raw materials for industry (including prevention of over harvesting of wild resources and culti-
vation of medicinal plants); and measures relating to export promotion.

In some cases, conventional IPR instruments may increase the commercial value of TK-
derived products or help protect successful products from unauthorized copying or use by third
parties. This concerns, for example, the use of trademarks and geographical indications (Gls).
For example, in the United States, “Made by American Indians” is a registered mark, and those
who falsely represent their products as having been made by American Indians can be fined or
sent to jail. There may be certain areas where Gls could capture the traditions involved in
making certain products. In this case, national intellectual property offices could take steps to
set up Gl registers. However, the Gl or trademark must be recognized by the final consumers
in order to increase the product’s value. While “Darjeeling” may be well known, many develop-
ing countries have few potential Gls that would enjoy such recognition in global markets.

iii) Benefit sharing

Benefit sharing is a theme that runs through all facets of TK protection. Benefits accruing to
communities enable them to continue their traditional lifestyle and thus preserve TK. Protec-
tion of TK also has benefit sharing as one of its underlying objectives. In harnessing TK for
trade and development, benefits to the TK holders are central.

Some means of benefit sharing have already been elaborated above (e.g. disclosure of
source of origin). Contracts have also been used as a tool for capturing benefits. This has the
advantage of being a readily understood business practice, but the disadvantage of involving
bargaining power disparity.

Biodiversity-related TK could be specifically included in national policies and institutional
arrangements on access to genetic resources and benefit sharing. The Convention on Biologi-
cal Diversity stipulates that access to genetic resources should be based on PIC of the mem-
ber State and mutually agreed terms (MAT) with benefit sharing. For TK associated with such
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resources, the national access and benefit-sharing regime could also stipulate that PIC of the
TK-holding communities (where these can be clearly identified) should be sought in accord-
ance with their customary laws and on MAT, including benefit sharing. Where TK holders
cannot be clearly identified or the TK is more or less in the public domain, fees could be paid by
the interested party into a community development fund, as in Peru.

Conclusion

This discussion has presented a possible initial approach that could be taken at the national
level by countries interested in addressing TK issues. A suggested first step is to assess the
current TK-related situation in the country, including, for example, determining the main types
of TK, who the TK —holders are, how the TK is being used, what are the current policies and
institutional frameworks, and who are the main stakeholders and interested parties. The next
step could be to have a national multi-stakeholder policy dialogue (with full participation by TK
holders) in order to share the assessment findings and discuss the objectives that a national
sui generis system should address. For each of three broad categories of TK-related objec-
tives — preservation, protection and promotion (harnessing TK for development) — the discus-
sion outlined a number of possible policy tools and measures. This non-exhaustive menu of
options is intended to serve as a starting point for further exploration and discussion. A holistic
approach to the problem is essential.

The discussion has also examined some of the concerns expressed at the international
level regarding TK. Many calls have been made by developing countries and others for inter-
national TK protection, since national policies have limited effect beyond national borders. Two
proposals worth examining are the “defensive” proposal for requiring patent applications to
include the disclosure of the origin of genetic resources and TK, as well as evidence of PIC
and benefit sharing; and the “positive” proposal for an international framework that would rec-
ognize national and/or regional sui generis systems.

Further work is needed at both levels: elaboration of elements of national systems as well
as international solutions. From the development perspective, the ultimate solution to the multi-
dimensional TK challenge will lie in a combination of multi-faceted measures at the national
and international levels.

Notes

' An earlier version of this report was first published in Progressing towards the Doha Development
Agenda: Selected Papers on Trade and Development Research Issues for Asian Countries, Inamo
and Xuto, ITD and ADB (2003).

2 For the purposes of this paper, traditional knowledge or TK refers to the “knowledge, innovations
and practices of indigenous and local communities embodying traditional lifestyles” as well as “in-
digenous and traditional technologies” (Convention on Biological Diversity, Articles 8(j) and 18.4).

3 While at the moment no international forum is perfectly suited to a holistic discussion, at the na-
tional level countries do have an opportunity to approach the problem in a holistic manner.

4 The term sui generis means “of its own kind”. A sui generis system for TK protection should not be
confused with the sui generis system for plant variety protection stipulated in TRIPS Article 27.3(b),
although the two may be related.

® The UNCTAD Expert Meeting on Systems and National Experiences for Protecting Traditional Know!-
edge, Innovations and Practices was held in Geneva from 30 October through 1 November 2000.
The background note by the secretariat (TD/B/COM.1/EM.13/2) gives a good overview of the sub-
ject, including information on the importance of TK and means for its protection and the harnessing
of its potential for development. The outcome of the Expert Meeting is contained in document (TD/
B/COM.1/EM.13/3). Both are available on the UNCTAD website at www.unctad.org. See also ap-
pendices Il, Ill, and IV.

¢ Please see the report of the International Seminar on Systems for the Protection and Commerciali-
zation of Traditional Knowledge, which was organized by the Government of India and UNCTAD
(New Delhi, 3-5 April 2002). The report is available on the UNCTAD website at www.unctad.org/
trade_env.

7 The papers prepared for the UNCTAD - Commonwealth Secretariat Workshop on Elements of Na-
tional Sui Generis Systems for the Preservation, Protection and Promotion of Traditional Knowl-
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edge, Innovations and Practices and Options for an International Framework, and the workshop
report are available on the UNCTAD Website (www.unctad.org/trade_env/TK2.htm), and are being
compiled for a joint UNCTAD-Commonwealth Secretariat publication.

See, for example the outcome of the UNCTAD Expert Meeting, TD/B/COM.1/EM.13/3, in Appendix
Il and numerous interventions and submissions in the CBD, WTO and WIPO.

In Decision VI/24, part C, the sixth Conference of the Parties of the CBD (April 2002) invited Parties
and Governments to encourage disclosure of the origin of genetic resources and TK in relevant
applications for IPR. (see UNEP/CBD/COP/6/20). It is also worth noting that, for the fifth session of
the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowl-
edge and Folklore (IGC), the WIPO secretariat prepared a draft technical study on disclosure re-
quirements (WIPO/GRTKF/IC/5/10).

Note that the burden is shared differently for these two options. In the disclosure option, the burden
of proof is on the patent applicant, who presumably knows the source of the material used and
could provide evidence of PIC and benefit sharing, if in fact he or she had followed such proce-
dures. There would also be an additional cost involved in making the necessary changes to the
patent laws or application procedures in the countries concerned. For the TK registry—based option,
the main burden would be on TK holders to create registries (which can be quite resource-intensive
work), with a smaller burden on patent office examiners to also search the databases made avail-
able to them.

The Relationship between the TRIPS Agreement and the Convention on Biological Diversity and
the Protection of Traditional Knowledge, submitted by Brazil on behalf of the delegations of Brazil,
China, Cuba, the Dominican Republic, Ecuador, India, Pakistan, Thailand, Venezuela, Zambia and
Zimbabwe in June 2002 (IP/C/W/356).

There may of course be objectives that do not fall easily into these categories or that deserve more
careful consideration by themselves. There may also be some objectives, such as equity and ben-
efit sharing, that fall into all three categories.

When discussing these different options, resource implications must always be borne in mind.
For example, it is estimated that in the next 100 years, 90 per cent of the world’s languages, which
are carriers of culture and TK, will become extinct. For further information, please see the chapter
“Importance of Traditional Ecological Knowledge and Ways to Protect It” by Gonzalo Oviedo, Aimée
Gonzales and Luisa Maffi in this book or visit the UNCTAD website at www.unctad.org/trade_env.
For example, there are a number of cases where medicinal plants used by local and indigenous
communities have attracted the interest of researchers and pharmaceutical companies, resulting in
commercially successful patented drugs. The communities have rarely gotten any benefits in re-
turn.

A number of these are presented in documentation prepared for the WIPO Intergovernmental Com-
mittee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore. See for
example WIPO/GRTKF/IC/5/7.

See the chapter “Indigenous Knowledge for Development: Opportunities and Challenges” by Nicolas
Gorjestani in this book.

For more information, see Alan Emery (2000), Integrating Indigenous Knowledge in Project Plan-
ning and Implementation (Canada, KIVU Nature Inc.). The book is also available from the IK Pro-
gramme of the World Bank.

Gorjestani, op. cit.

See ‘meetings’ at http://www.unctad.org/trade_env/

See for example the papers by Tesfahun Fenta (Ethiopia), Le Quy An (Viet Nam), Zehirin Dakuyo
(Burkina Faso), Paul Mhame (Tanzania) in this book or as presented at UNCTAD’s Expert Meeting
on Systems and National Experiences for the Protection of Traditional Knowledge, Innovations and
Practices, available under “meetings” on UNCTAD’s Website at www.unctad.org/trade_env.

See Zheng Yongfeng, “The Means and Experiences of Patent Protection of Traditional Medicine in
China”, presented at the International Seminar on Systems for the Protection and Commercializa-
tion of Traditional Knowledge organized by the Government of India and UNCTAD in New Delhi, 3—
5 April 2002.

For instance, a database for these purposes might indicate the general type of commercially inter-
esting TK and contact information for relevant TK holders.

For more information on these topics, see UNCTAD’s body of work on promoting small and me-
dium-sized enterprise development.

See Nguyen The Vien, “Basic Issues in Developing, Growing, Tending, Processing and Utilizing
Medicinal Plants as a Sideline Occupation in a Traditional Village in Viet Nam”, in Greening Trade in
Viet Nam, Veena Jha, Ed., UNCTAD (2001).
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THE IMPORTANCE OF TRADITIONAL EcoLoGgicaAL KNOWLEDGE
AND WaAys 10 PROTECT IT

Gonzalo Oviedo, Aimée Gonzales and Luisa Maffi

Introduction

Traditional ecological knowledge,' also known as traditional knowledge (TK),2 comprises in-
digenous and other local peoples’ knowledge and beliefs about the natural world, their ecologi-
cal concepts and their natural resource management institutions and practices. It is a funda-
mental component of cultural adaptation to natural conditions.

Ethnobiologists and other scientists have extensively documented TK. This work has dem-
onstrated the in-depth nature of TK and its value for environmental sustainability. In many
cases, TK was found to be more complete and accurate than Western scientific knowledge of
local environments. TK can provide a longterm perspective on ecosystem dynamics, based
on ancestral knowledge and interaction with habitats and species, and thus assist in the analy-
sis and monitoring of long-term ecological changes.

This paper points out the correlation between cultural and biological diversity and highlights
the extinction crisis for both. It warns that 90 per cent of the world’s languages (and by and
large the cultures expressed by them) are expected to go extinct in the next 100 years. It
describes the results of a joint WWF-Terralingua project that cross-mapped the locations of
indigenous peoples onto the world’s ecoregions. It describes TK-related discussions in several
international forums. Finally, the paper argues that two distinct types of actions are required to
address the problems that TK is currently facing: (a) those that prevent loss and erosion of
knowledge and (b) those that protect rights to knowledge through legal instruments. It also
argues that the two types of actions should be pursued simultaneously.

Traditional ecological knowledge and the correlations between cultural
and biological diversity

As recognized in the World Wildlife Fund’s Statement of Principles on Indigenous Peoples and
Conservation (WWF 1996), many of the areas of highest biological diversity on the planet are
inhabited by indigenous peoples. Indeed, the correlations between biological and cultural di-
versity observed locally are borne out on a global scale in studies comparing the geographical
distribution of the world’s species and languages (Harmon 1996, 1998). In these studies lan-
guages are considered to be the carriers of many cultural differences — indeed, “the building
blocks of cultural diversity, arguably the fundamental ‘raw material’ of human thought and
creativity” (Harmon 1996), and to “allow a comprehensible division of the world’s peoples into
constituent groups” (Harmon 1998). If one takes species richness and language richness (num-
bers of species and languages) as convenient (and intuitively valid) approximations to the full
gamut of variation implied in the concepts of biological and cultural diversity, a striking overlap
can be observed between countries with high endemism for vertebrates, flowering plants and
birds, and countries with high numbers of endemic languages (i.e. as with species, languages
restricted in range to a single country). The data are summarized in Table 1, which also shows
that 10 of the 12 megadiversity countries figure among the top 25 countries for endemic lan-
guages as well.?

Harmon (1996) points to several geographical and environmental factors that may affect
both biological and linguistic diversity, and especially endemism, such as extensive land masses
with a variety of terrains, climates and ecosystems; island territories, especially ones with
internal geophysical barriers; and tropical climates, which foster higher numbers and densities
of species.

Following the definition of the International Labour Organization’s Convention 169 on Indig-
enous and Tribal Peoples in Independent Countries (ILO, 1989),* it has been estimated that
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Table 1: Endemism in Language compared with rankings in Biodiversity®

Rank On mega-
diversity list
Country Endemic Endemic Flowering Endemic
languages |vertebrates plants bird areas
Papua New Guinea 1 13 18 6
Indonesia 2 4 7 1 Yes
Nigeria 3
India 4 7 12 11 Yes
Australia 5 1 11 9 Yes
Mexico 6 2 4 Yes
Cameroon 7 23 24
Brazil 8 3 1 4 Yes
Dem. Rep. of the Congo 9 18 17 Yes
Philippines 10 6 25 11
United States 11 11 9 15
Vanuatu 12
United Rep. of Tanzania 13 21 19 14
Sudan 14
Malaysia 15 14 Yes
Ethiopia 16 25
China 17 12 3 6 Yes
Peru 18 8 13 Yes
Chad 19
Russia 20 6
Solomon Islands 21 24
Nepal 22 22
Colombia 23 9 2 5 Yes
Céte d’lvoire 24
Canada 25

Notes: Figures for Ethiopia include Eritrea. Endemic vertebrate figures for China, Papua New Guinea
and the United States do not include reptiles because the number of endemic species is not reported in
the source table. Flowering plant species include both endemics and non-endemics. “Megadiversity
countries” have been identified as those likely to contain a large percentage of global species richness.
The 12 listed were identified on the basis of species lists for vertebrates, swallowtail butterflies and

higher plants.

Sources: Endemic languages: Harmon (1995: 22—-28); endemic vertebrates: Groombridge
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worldwide there are at least 300 million indigenous people (Gray, 1999).5 This constitutes only
about 5 per cent of the world’s total population, yet these peoples represent the largest portion
of cultural diversity on earth.

If one takes language distinctiveness as a measure of cultural diversity, then it is significant
that, according to Durning (1992), 4,000 to 5,000 of the over 6,000 languages in the world” (or
67 to 83 per cent of the world’s languages) are spoken by indigenous peoples, implying that
such peoples constitute most of the world’s cultural diversity. As was mentioned earlier, the
factors that affect biodiversity, are also thought to increase linguistic diversity by inducing mu-
tual isolation between human populations and thus favouring linguistic diversification, although
one also finds numerous cases of both sympatric speciation and what could be defined as
“sympatric language genesis”.®

In addition, an ecological phenomenon — the coevolution of small-scale human groups with
their local ecosystems — has been proposed as possibly accounting for biodiversity—linguistic
diversity correlations. Over time, as human communities interact closely with the local environ-
ment, modifying it as they adapt to life in specific ecological niches, they acquire intimate and
specialized knowledge of the environment and how to use and manage it for individual and
group survival. This knowledge becomes encoded and is transmitted through the local lan-
guages (Harmon, 1996; Maffi, 1998). As Muhlh&usler (1995) puts it: “Life in a particular human
environment is dependent on people’s ability to talk about it.”

Mapping indigenous and traditional peoples in the global 200 ecoregions®

The WWEF has developed a new conservation approach called Ecoregion Conservation. The
central feature of this approach is the selection of the ecoregion as the basic unit for conserva-
tion. The WWF defines an ecoregion as “a relatively large unit of land or water containing a
geographically distinct assemblage of species, natural communities, and environmental con-
ditions”."® This approach aims to preserve biodiversity in each ecoregion by maintaining its
current pattern and, wherever possible, restoring its earlier patterns. The WWF’s choice of
ecoregions as conservation units acknowledges the transnational nature of patterns of
biodiversity and ecological processes. The WWF’s philosophy in this connection is that defin-
ing an ecoregion in biological terms “makes sense because an ecoregion encompasses an
entire community of species, habitats and ecological interactions. This enables action plans to
be prepared that will seek to conserve all the species for the long-term ecological health and
biodiversity of a landscape, and integrate these with meeting the needs and aspirations of
human societies”.! It also makes sense “in terms of human communities and how their social
and economic circumstances interact with ecological factors. Whether the ecoregion is a large
forest, a grassland ecosystem, a river system or a marine/coastal zone, the people who live in
the ecoregion often share a common relationship with the land/water and its natural resources”.?

Ecoregion conservation represents a large-scale integrated approach to long-term
biodiversity conservation based on action plans that incorporate ecological and socioeconomic
information, along with full stakeholder participation and broad-based partnerships (WWF, 1999).
The approach aims to address the fundamental causes of biodiversity loss by looking across
whole regions to identify the actions needed to ensure long-term conservation and results that
are ecologically, socially and economically sustainable.

In establishing global priorities for the application of ecoregion conservation, WWF adopted
the representation approach developed in conservation biology. It identified 238 ecoregions
out of an estimated total of about 900 in the world. These 238 ecoregions, known as the
“Global 200” (WWF, 1999), were chosen as highly representative of the earth’s 19 major ter-
restrial, freshwater and marine habitat types, using the criterion of “biological distinctiveness”.

A project’® has been undertaken to cross-map the locations of indigenous peoples onto the
world’s ecoregions, under the assumption that this analysis was likely to show a strong corre-
lation between areas of high biodiversity and areas of high cultural diversity. In carrying out the
cross-mapping of indigenous peoples’ locations onto the Global 200 map, the main opera-
tional criterion was reference to the concept of “ethno-linguistic group”. This concept has been
used in the literature to define a social unit that shares the same language and culture and
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uses the same criteria to differentiate itself from other social groups (Lizarralde, 1993: 11).
While in reality one cannot expect to find human societies perfectly matching this theoretical
construct, in many cases — especially in small-scale indigenous and tribal societies and other
traditional local communities — actual social units do approximate the theoretical ethnolinguistic
units. Linguistic affiliation is commonly, if not invariably, one major and salient component of
ethnic identification (including self-identification). Often, though by no means always, a group
of people calling themselves and their language by the same unique name marks this coinci-
dence of ethnicity and language. Atotal of 6,867 ethnolinguistic groups were identified by the
research described above and plotted on the Global 200 map. Of these, 4,635 groups (or over
67 per cent of the world total) are located in the Global 200 ecoregions. Almost all Global 200
sites (about 95 per cent) show the presence of ethnolinguistic groups.'

Tropical environments favour localization and proliferation of small human communities.
Therefore, one is also likely to find high “densities” of distinct TK systems in the tropics. This
does not mean that human-environment interactions and TK systems are any less significant
in arctic or desert ecosystems. Lower numbers of ethnolinguistic groups in arctic and desert
environments are explained by the extreme ecological, and therefore subsistence, conditions
existing in these environments, which prevent concentration of human populations and require
mobility over vast expanses of land. These interactions and TK systems reflect unique adapta-
tions and successful specialization in the use and management of large, harsh, fragile land-
scapes.

The extinction crisis

Numerous studies have drawn attention to the fact that a crisis of far greater magnitude than
the biodiversity crisis is affecting the world’s diverse cultures and languages. Recent estimates
put the impending rates of species extinction on Earth at 1,000 to 10,000 times (UNEP, 1995)
or at least four orders of magnitude (Lawton and May 1995) faster than past rates. As a con-
crete example, a middle-ground prediction for the extinction of seed plant species in the next
3,000 years is 50 per cent. By contrast, estimates for the proportion of native languages (and
thus, by and large, the cultures expressed by them) that will have gone extinct or face extinc-
tion in the next 100 years are as high as 90 per cent of over 6,000 currently spoken languages
(Krauss 1992, 1996). These estimates for plants and languages are compared in Table 2.

Table 2. Estimates of seed plant extinctions compared to estimates of language
extinctions (modified from Cox 1997).

Biodiversity “Redbook” Data? Language “Redbook” Data®
Estimated seed plant 250,000 100% [ Estimated current 6,000 100%
species spoken languages
Plant species 747 0.30% | Estimated languages 600 10%
certified as extinct extinct since 1900
since 1600
Plant species 22,137 8.90% | Estimated languages 2,400 40%
threatened threatened
Total extinct or 22,884 9.20% | Total extinct or 3,000 50%
threatened species threatened languages
Predicted no. of plant 125,000 50.00% | Predicted no. of 5,400 90%
species becoming languages becoming
extinct in 3,000 years extinct in 100 years

aPlant species data from Smith et al. (1993), Lawton and May (1995).
bl anguage data from Krauss (1992).
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Harmon (1992) identifies numerous indicators of the world’s cultural diversity, from the use
of local languages to ethnic affiliation, forms of social organization, subsistence practices, land
management, diet, medicine, and aesthetic and religious manifestations. A preliminary as-
sessment of the status of these indicators reveals a downward trend in all cases. Changes in
habitat, restrictions on mobility, alteration of subsistence economies owing to the loss of tradi-
tional land rights and the decline in biodiversity, breakdown of social structures, and accultura-
tion are all side effects of the market economy that are threatening the survival of many indig-
enous people and their cultures.™

Thus, as the impact of globalization on the world’s cultures increases, the evidence is that
both cultural and biological diversity diminish. McNeely (1997) and Posey (1996) argue that
these processes affect both indigenous and industrial societies and that the two are in fact
interdependent, so that what happens in one is reflected in the other. It is important to secure
the rights of indigenous people to control their lands and resources thereby ensuring the main-
tenance of their “capacity to effectively monitor and control access to and transfer of genetic
resources and traditional technologies while enhancing biological diversity” and at the same
time reexamine the perceptions and values of people living in the industrialized world.

The loss of TK and practices very often has a direct impact on the environment through
changes in land use and resource use patterns that replace traditional systems. It is also
associated with deterioration or loss of traditional values attached to lands and resources,
weakening the links of individuals to their homelands, and leading ultimately to the disappear-
ance of the “Mother Earth” concept that has often been attributed to indigenous and traditional
societies.

More broadly, the loss and erosion of TK means missed opportunities to learn more about
local environments from people who have managed them for a long time. The TK of the Karen
communities in Thailand (Steinmetz, 1999) showed that local Karen people were able to iden-
tify 41 different vegetation communities and habitat types within the landscape they inhabited:;
they could provide valuable information on the relationships between wildlife populations and
habitats. Also, as Steinmetz noted, TK provides a historical ecological dimension that is not
accessible to modern conservation biology.'® Such knowledge is crucial to understanding the
ecological processes that sustain local biodiversity. While TK cannot replace scientific knowl-
edge (SK), management practices that rely on integrating SK and TK can provide effective
solutions.

TK in international processes

To what extent has the world come to understand the importance and value of TK, and what
responses exist so far to the two-fold problem of its preservation and protection?

Awareness of the potential value of TK, and of indigenous peoples’ relationships with local
environments for conservation efforts, is clearly expressed in major reports and conventions.”
For example, ‘Caring for the Earth’'® states of indigenous peoples: “Their cultures, economies,
and identities are inextricably tied to their traditional lands and resources. Hunting, fishing,
trapping, gathering and herding continue to be major sources of food, raw materials and in-
come. Moreover, they provide native communities with a perception of themselves as distinct,
confirming continuity with the past and unity with the natural world. Such activities reinforce
spiritual values, an ethic of sharing, and a commitment to stewardship of the land, based on a
perspective of many generations.”

Various international environmental instruments have recently developed and adopted pro-
visions, frameworks, and decisions relevant to TK. For example, the Ramsar Convention for
the Protection of Wetlands of International Importance passed Resolution VI1.8 at its Seventh
Conference of the Parties (COP 7) in 1999, adopting “Guidelines for establishing and strength-
ening local communities’ and indigenous people’s participation in the management of wetlands”.

The Convention to Combat Desertification also includes consideration of TK. The primary
provisions of the Convention relating to TK are found in Articles 18.2 and 17.1(c). The latter
states that owners of traditional and local knowledge should “benefit on an equitable basis and
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on mutually agreed terms from any commercial utilization of it or from any technological devel-
opment derived from that knowledge”. Article 18.2 sets out the obligations of Parties with re-
gard to traditional and local technology, knowledge, know-how and practices.

The World Intellectual Property Organization (WIPQ) initiated its work on TK in 1998 through
fact-finding missions, roundtables, and other discussions and consultations, and prepared a
report examining the relationships between the need for legal protection of TK and existing
intellectual property rights (IPR) (see WIPO 2001). Further, WIPO’s General Assembly estab-
lished an Intergovernmental Committee on Intellectual Property Related to Genetic Resources,
TK and Folklore, which met for the first time in 2001 and agreed on a programme of work
focusing on four key tasks related to the legal protection of TK.

UNCTAD has also initiated consultations on the implications of trade developments for TK.
UNCTAD’s work in the area of TK is mandated by the Plan of Action adopted by UNCTAD X
(Bangkok, February 2000). Paragraph 147 of the Plan of Action (2000) stated that “UNCTAD
should also, in full cooperation with other relevant organizations, in particular and where ap-
propriate WIPO and WHO, promote analysis and consensus building with a view to identifying
issues that could yield potential benefits to developing countries ... [and,] taking into account
the objectives and provisions of the Convention on Biological Diversity and the TRIPS Agree-
ment, [focus inter alia on] studying ways to protect traditional knowledge, innovations and
practices of local and indigenous communities and enhance cooperation on research and
development on technologies associated with the sustainable use of resources”. In fulfilment
of this mandate, UNCTAD held a first informal seminar on the issue in September 2000, fol-
lowed by an Expert Meeting on the subject.

The Convention on Biological Diversity (CBD) is a key instrument for protecting the tradi-
tional ecological knowledge of indigenous and local communities. In 1998, at the fourth meet-
ing of the CBD, the COP adopted a decision establishing a Working Group on Article 8(j) and
related provisions, which held its first session in March 2000. Following recommendations by
the Working Group, the fifth meeting of the COP (May 2000) adopted a Programme of Work on
Article 8(j) and Related Provisions. This is the most comprehensive and ambitious programme
on the protection and maintenance of the TK, innovations and practices of indigenous and
local communities.

The pre-eminent international agreement covering IPR is the TRIPS Agreement of the World
Trade Organization (WTQO), which is designed to “promote effective and adequate protection
of intellectual property rights” and to “reduce distortions and impediments to international trade”
resulting from the enforcement of IPR. Many policy makers and members of civil society are
concerned that the TRIPS Agreement promotes private commercial interests at the expense
of important public policy objectives such as those contained in the CBD. Specifically, there is
concern about the serious challenges that the TRIPS Agreement poses for the successful
implementation of the CBD, including with regard to access and benefit sharing, protection of
TK, technology transfer and the conservation and sustainable use of biological diversity. This
paper discusses only the relationship between IPR and TK.

This relationship has been the subject of many debates. On the one hand, some commen-
tators argue that existing IPR systems such as patents increase the risk of misappropriation
and may therefore be partly responsible for the loss of TK. There is also concern that the
current IPR regimes do not provide positive incentives for local and indigenous communities to
preserve and, if they wish, capitalize on their TK. Clearly, existing IPR systems such as patents
are largely inappropriate for protecting TK: they are often expensive and difficult to access, and
they cannot safeguard TK that is communally held and passed through generations. There are
other forms of IPR, such as geographical indications, copyrights, and trademarks, but their
effectiveness has proven limited.

On the other hand, supporters of the existing IPR systems embodied in the TRIPS Agree-
ment argue that IPR provide incentives for continued investment by local and indigenous com-
munities in the preservation of their biodiversity-related cultural heritage. If existing IPR are
combined with benefit-sharing arrangements (e.g. by being included in access contracts), then
local communities may benefit financially from the use by others of their knowledge and prac-
tices. To the extent they do not achieve these goals, existing IPR systems may be changed to
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make them more easily available to indigenous and local communities wishing to protect and
commercialize their own resources.

By contrast, many believe that the commaodification of TK is inherently problematic. Some
indigenous organizations have noted that commercialization is not always desirable. They find
that in some circumstances the use of IPR is culturally inappropriate, and they emphasize the
development of non-IPR-based solutions that better reflect the need to conserve the integrity
of TK. Examples of misappropriation of indigenous and local community knowledge through
the use of IPR include the cases of basmatiand turmeric.

To protect TK, new approaches at the national and international levels are required. Atthe
national level, measures must be developed that reflect national priorities and the needs of
indigenous and local communities. At the international level, a minimal framework will be re-
quired to protect TK against misappropriation and loss, and to ensure fair benefit sharing. This
could be developed through an intergovernmental committee spearheaded by the CBD. Par-
ticipants at the UNCTAD Expert Meeting, for example, noted that no international system had
yet been developed that adequately preserved TK, protected the rights of knowledge holders,
and compensated them equitably for its use. To protect TK and to achieve other goals of the
CBD, a new sui generis system should be considered.

The development of appropriate sui generis systems will depend, at least as far as they
provide protection for plant varieties, on the degree of flexibility left to WTO Members in imple-
menting TRIPS Article 27.3(b). Currently, the TRIPS Agreement provides significant flexibility
as to what is an “effective” sui generis system. However, there is concern that “UPQV 91719,
which is the most recent version of the International Union for the Protection of New Varieties
of Plants (UPQV) system of plant variety protection, will be suggested as the benchmark “ef-
fective” sui generis system. This system limits farmer’s rights and could disrupt the traditional
practice of saving and exchanging seeds. Now that the deadline for joining the more flexible
UPQV 1978 Act has passed, new signatories to UPOV are being pressured to join the UPOV
1991 Act.

Whether existing IPR systems should apply to TK remains a controversial question, as do
the terms in which it is discussed. Discussions of whether and how to protect TK, through the
CBD or by some other means, must be driven not by commercial interests seeking to profit
from its use, but by indigenous and local communities themselves. These discussions must
also take into account the different circumstances of countries at different levels of develop-
ment. Technical and financial assistance are needed to ensure the effective participation of
some indigenous groups, particularly from developing countries, as well as to allow them to
conduct their own broad-based consultative processes at the local and national levels. Fur-
thermore, a “one size fits all” approach to the issue would not be practical or operational.
Instead, a presentation and analysis of composite approaches, coupled with an exchange of
best practices and worst experiences with regard to the protection and preservation of TK,
may be a good way to develop participatory and lasting solutions.

Recommendations for action

Two distinct types of actions are required to address the problems that TK is currently facing:
actions to prevent TK loss and erosion and actions to ensure protection of the rights to TK. The
first set of actions corresponds mainly to the interface between environmental management of
indigenous and traditional peoples’ lands and resources, and the strengthening and revitaliza-
tion of their cultures and institutions. The second corresponds to the area of legal protection of
intellectual property. Although both areas are interconnected, they should be dealt with sepa-
rately and should be advanced in parallel, so as to avoid the frequent problem emerging in
international discussions on traditional knowledge, where debates often lead to the flawed,
and dangerous, inference that nothing can be done in the first area until problems in the sec-
ond area are solved - or to the equally dangerous conclusion that actions in the first area
should be done first to better understand the nature of the subject matter and ensure its main-
tenance, before new legal systems for protecting it are developed.
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Actions to preserve TK

Substantial work to preserve TK and strengthen its transmission is urgently needed, though
the actual work to be carried out depends on patterns of evolution of family and social life.
Specifically, action is needed in the following areas:2°

Protection of lands and resources from external threats and maintenance of livelihood
security. For many, if not all, indigenous people affected by the loss and erosion of TK,
the fundamental problems remain land tenure and livelihood security. This is true espe-
cially in the context of market expansion, where intercultural connections are inevitable
and happen mostly in asymmetric ways, at the expense of weaker cultures. Securing the
traditional lands and resources of the affected people is the first priority. This implies also
helping them effectively in protecting those lands and resources from external threats and
pressures.

Encouragement to community members in making practical use of TK and native languages.
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Revaluation of TK and traditional languages. Especially in areas subject to bilingualism
and having national or dominant languages, younger generations tend to see their own
language and traditions as second-class, obsolete, or primitive. Efforts should be made
to communicate a new sense of the value and dignity of TK and native languages.
Promotion of community involvement in all actions directly or indirectly related to local
inhabitants’ present and future lives. This should occur in a way that enables people to
contribute their own views, perceptions, feelings, and knowledge.

Documentation of TK, ideally by the communities themselves. This is of utmost impor-
tance and is needed for legal protection, registration and facilitation of transmission. Akey
condition for achieving this is the free and informed consent of the communities involved.
Wider application of TK to new practices related to management of ecosystems, species,
and resources, as well as to productive activities such as agriculture. Successful applica-
tion of TK within and outside the communities would significantly enhance its value and
would demonstrate its potential to younger generations.

Integration of TK with other knowledge and technical systems for management of habi-
tats, ecosystems and resources. In conditions of cultural change, market expansion, and
growing competition for resources, TK will need to be complemented by other systems. A
combination of approaches may provide the best option, particularly for younger genera-
tions, for preserving TK and incorporating it into daily life.

Provision of training on dealing with and preserving TK. Such training should be available
to everybody participating in community development, including community members.
Preservation and revitalization of TK through non-traditional approaches and methods.
Examples include setting up databases and producing Web-based information for young
people. This makes training in TK preservation increasingly important.

Focusing attention on women and children. Mothers are the first transmitters and keepers
of knowledge. Children are those who receive TK and will have to use and develop it. It is
fundamentally important to work with the school system. Increasingly, children from indig-
enous and traditional communities go to school, and almost certainly in a couple of dec-
ades the school will become a universal system for transmission of knowledge. However,
this could happen at the cost of dismantling local languages, educational systems, and
traditions. Working with the school system from the start is very important for managing
cultural change in a way that benefits traditional communities. The school can and should
be a vehicle for the transmission of TK together with other knowledge systems.
Development of enabling legal and policy frameworks for the preservation of TK. For
example, national protected-area laws should establish the obligation for protected-area
managers to work with traditional communities living within those areas to explore inte-
gration of their TK into management plans. Managers should be explicitly forbidden to do
such things as replacing native place names with names from other cultures. Actions to
strengthen TK and local cultures should be part of negotiation packages for using re-
sources. Products from traditional communities that incorporate TK should receive pref-
erential treatment or be supported by incentives when it enters the market.
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Actions to protect TK

Following are recommendations regarding actions by governments to strengthen protection of
TK vis-a-vis IPR policies and practices:

* Provide case studies on the impact of IPR on access and benefit sharing, including cases
setting out IPR-related misappropriation of TK.

¢ Provide a forum to allow indigenous and traditional people to develop strategies for the
protection of TK. Discussions in such a forum should be driven largely by indigenous and
local communities, in line with their right to self-determination and respect for the preser-
vation of their TK.

e Develop registries of TK. The development of TK registries at the local, national, and
international levels, and sharing of this information with patent offices throughout the
world, may help prevent the misappropriation and loss of TK. Such registries should be
created only with the prior informed consent of the community concerned.

e Push for a substantive review of Article 27.3(b) in the WTO:

- in relation to “life form patenting” and the clarification that plants, animals, microorgan-
isms and other living organisms and their parts cannot be patented, and that natural
processes that produce plants, animals and other living organisms should also not be
patentable.

- in relation to the option of establishing a sui generis system for the protection of plant
varieties, push for clarification of Article 27.3(b) with a footnote stating that, in line with
the CBD, sui generis laws for plant variety protection can protect innovations by indig-
enous and farming communities in developing countries.

- On the relationship between the TRIPS Agreement and the CBD, stress that the re-
view process should ensure complementarities between Article 27.3(b) provisions
and the CBD, taking into account access and benefit sharing; conservation and sus-
tainable use of biodiversity; and protection of the rights and knowledge of indigenous
and local communities.

e Assist in the articulation of human rights principles as they relate to IPR. Policy makers
should participate in the UN Committee for Economic, Social and Cultural Rights to draft
a General Comment on the relationship between economic, social and cultural rights and
IPR. They should also provide support for completing the Draft Declaration on the Rights
of Indigenous Peoples, including strong provisions for control by indigenous people of
their cultural and biological resources.

* Ensure that IPR systems, including any required by WTO Agreements, promote and do
not undermine the fundamental human rights to self-determination, food security, health
care, and development.
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Notes

' According to Berkes (1999: 8), traditional ecological knowledge is “a cumulative body of knowl-
edge, practice and belief, evolving by adaptive processes and handed down through generations
by cultural transmission, about the relationships of living beings (including humans) with one an-
other and with their environment”.

The Dene Cultural Institute of Canada defines traditional environmental knowledge (TEK) as “a
body of knowledge and beliefs transmitted through oral tradition and first-hand observation. It in-
cludes a system of classification, a set of empirical observations about the local environment, and a
system of self-management that governs resource use. Ecological aspects are closely tied to social
and spiritual aspects of the knowledge system. The quantity and quality of TEK varies among com-
munity members, depending on gender, age, social status, intellectual capability, and profession
(hunter, spiritual leader, healer, etc.). With its roots firmly in the past, TEK is both cumulative and
dynamic, building upon the experience of earlier generations and adapting to the new technological
and socio-economic changes of the present” (cited in Burgess 1999: 11).

The term “traditional”, as used in this context, should not be taken to refer to something static and
homogeneous. Rather, “tradition” should be understood as “a filter through which innovation oc-
curs” (Posey 2001), a “tradition of invention and innovation” (Pereira and Gupta 1993). In a report to
the CBD Secretariat, the Four Directions Council of Canada explains: “What is ‘traditional’ about
traditional knowledge is not its antiquity, but the way it is acquired and used. In other words, the
social process of learning and sharing knowledge, which is unique to each indigenous culture, lies
at the very heart of its ‘traditionality’. Much of this knowledge is actually quite new, but it has a social
meaning, and legal character, entirely unlike the knowledge indigenous people acquire from set-
tlers and industrialized societies” (Four Directions Council 1996).

2 This will be the term used throughout this paper.

3 Since the publication of the data in Table 1 (Harmon 1998), the list of megadiversity countries has
been augmented to 17 (see Conservation International, 2000). As of 2000, 13 of the 17 megadiversity
countries are also among the top 25 countries for endemic languages, with the addition of Papua
New Guinea, the Philippines and the United States; the four megadiverse countries that do not
figure among the top 25 for language endemism are Ecuador, Madagascar, South Africa, and Ven-
ezuela (Harmon, personal communication)

4 Article 1 of ILO 169 states that the Convention applies to:

81



Protecting and Promoting Traditional Knowledge

20

82

(a) Tribal peoples in independent countries whose social, cultural and economic conditions distin-
guish them from other sections of the national community, and whose status is regulated wholly or
partially by their own customs, traditions, special laws, or regulations; and

(b) Peoples in independent countries who are regarded as indigenous on account of their descent
from the populations which inhabited the country, or a geographical region to which the country
belongs, at the time of conquest or colonization or the establishment of present State boundaries
and who, irrespective of their legal status, retain some or all of their own social, economic, cultural
and political institutions.

This Article also states: “Self-identification as indigenous or tribal shall be regarded as a fundamen-
tal criterion for determining the groups to which the provisions of this Convention apply.”

Gray’s figures do not include traditional communities. Posey (1999) notes that there are no reliable
figures on “traditional” societies, but considers that they may represent up to 85 per cent of the
world’s non-urban population.

From Harmon 1998.

The most comprehensive catalogue of the world’s languages, Ethnologue, in its thirteenth edition
(Grimes 1996) reports 6,703 languages (including some sign languages and some recently extinct
languages), of which 32 per cent are in Asia, 30 per cent in Africa, 19 per cent in the Pacific, 15 per
cent in the Americas, and 3 per cent in Europe.

Language diversification occurring among populations that live in close contact.

For a detailed explanation of the approach, methodologies, and findings of this mapping, see WWF
2000.

WWF 1999.
WWEF 1999: 3
WWEF 1999: 4

A joint project of WWF International and Terralingua
The majority of ethno-linguistic groups in the Global 200 are found in tropical forest ecosystems. As
was previously mentioned, these ecosystems harbour at least 1,400 distinct indigenous and tradi-
tional peoples (European Commission 1994), if areas under current forest cover are considered,
and about 2,500 if the original extent of tropical and subtropical moist forest ecoregions (and asso-
ciated freshwater ecoregions) is included. This represents 54 per cent of the total number of
ethnolinguistic groups in the Global 200 and 36 per cent of the world total. The total figure for all
tropical forest ecoregions, including mangroves, amounts to nearly 2,900, which represents 62 per
cent of all ethnolinguistic groups in the Global 200 and 42 per cent of all ethnolinguistic groups in
the world. All major habitat types in the three biomes, however, show the presence of ethnolinguistic
groups to a greater or lesser extent.

Interestingly, many of the factors commonly mentioned as threats to biodiversity conservation (see
WWEF 1999) present close parallels with several factors considered to be threatening to cultural and
linguistic diversity. Some examples: (1) Island ecosystems are fragile owing to the sensitivity and
endemicity of island species and the severe threats native island biota face from introduced species
and habitat loss. The highly endemic cultures and languages of islands are similarly fragile owing to
the influx of non-indigenous populations and loss of control over land by the local populations
(Hawaii being a characteristic example). (2) Habitat fragmentation is considered a prime indicator of
an extinction-prone environment, owing to species’ inability to move in response to climate change
or other disturbances. Similarly, the fragmentation of the social “habitat” of human populations is a
significant factor in cultural and linguistic endangerment. (3) A region characterized by the presence
of many species with highly restricted distributions is at high risk for biodiversity loss under adverse
conditions. Likewise, a large set of small culturally distinct human communities living in a given
region may be less buffered from outside human interference than a single larger population.
Examples include knowledge contributions on primate ecology and habitat history.

For example, IUCN/UNEP/WWF 1991: 61, Box 11; the Ramsar Convention for the Protection of
Wetlands of International Importance at its Seventh Conference of the Parties (COP 7), 1999; the
Convention to Combat Desertification WIPO, 2001. UNCTAD, 2000
IUCN/UNEP/WWF 1991: 61, Box 11.

The UPOV Convention provides a “ready-made” system of plant variety protection and emphasizes
the rights of plant breeders. The UPOV 91 Act supersedes an earlier version of the Convention,
known as the UPOV 78 Act. The UPOV 91 Act contains stronger stipulations for maintaining the
effectiveness of breeders’ rights in the face of changing technologies, among other additions. Many
countries believe that the 1978 version is more consistent with the interests of developing countries.

Some of these ideas are elaborated in proposals of the Dene Cultural Institute of Canada as cited

by Burgess 1999.



RecommeNDATIONS ToO UNCTAD FrRom
INDIGENOUS GROUPS IN ATTENDANCE'

The Indigenous Peoples? attending this meeting submit the following principles and recom-
mendations for consideration by the UNCTAD Expert Meeting on Systems and National Expe-
riences for Protecting Traditional Knowledge, Innovations and Practices and in any programme
of work to follow up on this meeting.

Principles:

1.

2.

3.

Indigenous Peoples have a holistic relationship with the natural world that extends well
beyond pure economic interests.

Indigenous Peoples have a fundamental right to the practice of their culture, and there-
fore to use their customary laws to maintain and protect indigenous knowledge.

The current intellectual property rights (IPR) system is inappropriate for the recognition
and protection of traditional knowledge (TK) systems because of the inherent conflicts
between these two systems, including the fact that:

- Indigenous Peoples’ rights are holistic and collective by nature.

- The IPR system is founded on private economic rights, whereas, Indigenous Peoples’
systems are values based and include both rights to use and obligations to respect
the natural world.

- The IPR system is protected within legal systems around the world. TK systems are
largely unrecognized and unprotected within legal systems.

. Indigenous Peoples have a fundamental right to participate in decision-making processes

that affect their well being, and this has been accepted by a number of UN agencies and
conventions including the Convention on Biological Diversity, the Ramsar Convention on
Wetlands, the UN Framework Convention on Climate Change and the UN Development
Program.

Recommendations:

1.

2.

6.
. The IPWG should work with all UN agencies whose responsibilities include protection of

7

8.
9. There must be a more coordinated, collaborative and systematic approach among UN

Priority must be given to the strengthening of existing customary laws and value systems
of indigenous peoples in the protection of TK.

Patenting of life forms should be banned because it attacks the values and livelihoods of
indigenous and traditional peoples.

. Social, cultural, economic and spiritual values should be included in the development of

protective mechanisms.

. An Indigenous Peoples Working Group (IPWG) on TK should be established for the

purpose of developing mechanisms for the protection and enhancement of TK systems.

. WIPO'’s constitutional mandate is the “protection and promotion” of the existing IPR sys-

tem, which is incompatible with Indigenous peoples’ TK systems. For this reason, Indig-
enous peoples recommend that the IPWG take the lead role in the development of mecha-
nisms for the protection of TK.

The IPWG could be hosted by the UN Working Group on Indigenous Peoples.

TK, including CBD, WIPO, UNEP, UNCTAD, IUPGR, FAO, WTO and UNDP.
The IPWG must be adequately funded and supported by the United Nations.

agencies and international environmental conventions such as the CBD and the CCD in
efforts being made to protect TK.

10. In developing protective mechanisms, reference must be made to experiences at the

local community level in recognition of the vast diversity of indigenous cultures around the
world.

11. Indigenous Peoples call for the elimination of all forms of biopiracy and would like to see

efforts be made by WIPO and others towards this objective.
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Notes

' Indigenous groups in attendance included: the Indigenous Peoples Biodiversity Network, the Abo-
riginal and Torres Straits Islander Commission (ATSIC, Australia), Las Organizaciones Indigenas de
la Cuenca Amazodnica (COICA), the Inuit Women’s Association (Pauktuttit), the International Indian
Treaty Council (IITC), likerin Loita Maasai (Kenya), and the Maori (of New Zealand).

2 The term Indigenous Peoples is here understood to include traditional peoples and local communi-
ties and their cultures.
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ProT1ecTING TRADITIONAL KNOWLEDGE,
INNOVATIONS AND PRACTICES: THE INDIAN EXPERIENCE

Atul Kaushik

Introduction

The development and utilization of traditional knowledge (TK), by its very nature, involves
communities and takes generations. It is closely intertwined with resources available in the
environment around the communities involved. The holders of TK and its users are the same
and have taken time to develop TK; they are, therefore, able to use it in a sustainable manner.
Modern systems of knowledge and its exploitation are a result of the industrialization process,
where production — not sustainable utilization — is the mantra. The development of modern
knowledge takes years, not generations. Since many people are interspersed between the
developers and the practical users, there is no intrinsic need to apply such knowledge in a
sustainable manner.

Knowledge, both modern and traditional, has now become the dominant factor in produc-
tion. A consequence of this is that the knowledge of local communities and people is exploited
in an unsustainable and inequitable manner. The unfairness of such practices is compounded
by the fact that the holders of such knowledge are not aware of modern legal systems that
could be used for its protection, nor have they sought due compensation for its use. Together,
these circumstances may lead to the unfortunate consequence of TK’s disappearing alto-
gether.

Due to the globalization of production systems and the distance between the holders of
knowledge and its exploiters, the future of TK is in peril. The international community is debat-
ing the consequences of globalization in its various dimensions in various forums. It is the
international community’s responsibility to come up with means of protecting TK.

This paper shares the Indian experience in connection with protecting biological diversity
and touches on some possibilities for international cooperation.

Protection of biodiversity and traditional knowledge: The Indian experi-
ence

TK associated with biological resources is an intangible component of the resource itself. It
has the potential of being translated into commercial benefits by providing leads for develop-
ment of useful products and processes. The valuable leads provided by TK save time and
money that industry would otherwise invest in research and product development. Hence, a
share of these benefits must be returned to the creators and holders of TK.

India is a party to the Convention on Biological Diversity (CBD). The CBD envisages that
the benefits accruing from commercial use of TK have to be shared with the people responsi-
ble for creating, refining and using this knowledge." India is also a party to the TRIPS Agree-
ment of the World Trade Organization (WTQ), which creates, inter alia, private rights over
inventions.

The CBD offers opportunities for India to realize benefits from these resources. India has,
therefore, proposed to enact legislation to realize the benefits provided for by the Convention.
The bill, which was introduced in the Parliament in the 2000 budget session, addresses the
basic concerns of access to and collection and utilization of biological resources and knowl-
edge by foreigners, and sharing of benefits arising there from. The legislation provides for a
National Authority that will grant approvals for access, subject to conditions designed to en-
sure equitable sharing of benefits.

Recently, there have been several cases of biopiracy of TK from India. First a patent was
issued for the wound-healing properties of haldi (turmeric); now patents have been obtained in
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other countries for the hypoglycaemic properties of karela (bitter gourd), brinjal, and other
plants. An important criticism in this context relates to foreigners’ obtaining patents based on
Indian biological materials. There is also the view that the TRIPS Agreement is aiding the
exploitation of biodiversity by allowing the patenting of biodiversity expressed in life forms and
knowledge. A patent granted on neem as a fungicide was contested and subsequently revoked
in the European Patent Office in May 2000. However, since the time and money involved in
getting individual patents examined and revoked in foreign patent offices are prohibitive, an
internationally accepted solution to such biopiracy is necessary.

The problem of biopiracy may not be resolved by such revocation actions and domestic
biodiversity legislation alone. There is a need to provide appropriate legal and institutional
means at the international level for recognizing the rights of tribal communities to their TK
based on biological resources. There is also a need to institute mechanisms for sharing ben-
efits arising out of the commercial exploitation of biological resources using such TK. This can
be done by harmonizing the different approaches of the Convention on Biological Diversity on
the one hand and the TRIPS Agreement on the other, as the former recognizes the sovereign
rights of States over their biological resources and the latter treats intellectual property as a
private right. India has proposed, in this context, that patent applicants be required to disclose
the source of origin of the biological material utilized in their invention under the TRIPS Agree-
ment and also be required to obtain the prior informed consent (PIC) of the country of origin.
This would enable domestic institutional mechanisms to ensure sharing of the benefits of such
commercial utilization by the patent holders with the indigenous communities whose TK has
been used. Simultaneously, provisions for disclosure of the source of biological material have
been introduced in amendments proposed to the Patents Act of 1970 through the Patents
(Second Amendment) Bill 1999. The bill is currently before the Parliament. What is required in
addition, to prevent biopiracy, is the acceptance of this practice of disclosure and PIC by all
patent offices in the world.

Protection of TK associated with biological resources

The issues relating to recognizing, protecting and rewarding TK associated with biological
resources are very complex, and the modalities for protecting TK are still emerging and evolv-
ing. The nature of entitlements and sharing of benefits is a grey area. Even at the international
level, clarity regarding these issues has, as yet, not emerged, and countries are grappling to
understand them.

The protection of knowledge, innovations and practices associated with biological resources
does not seem to fall within the conventional legal systems of IPR protection (e.g. patents,
copyrights and trademark). These conventional forms of IPR are inadequate to protect indig-
enous knowledge, essentially because they are based on the need to protect individual prop-
erty rights, whereas TK is, by and large, collective. Further, the recognition of informal knowl-
edge for the purpose of IPR protection presents other difficulties, such as the following:

e TK s developed over a period of time and may either be codified in texts or retained in
oral traditions over generations; the conditions of novelty and innovation necessary for
granting of patents are, therefore, not satisfied.

 Different communities quite often hold similar knowledge.

Nevertheless, the development of an appropriate form of protection for the knowledge of
local communities is of great interest to countries rich in biodiversity and TK, such as India.

Suggestions and options for protecting TK

The following suggestions have been advanced to extend protection to knowledge, innova-
tions and practices:

* Documentation of TK

e Establishment of a TK digital library

* ATK-specific registration and innovation patent system

* Development of a sui generis system
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Documentation of traditional knowledge

Some believe that proper documentation of associated TK could help check biopiracy. Some
also assume that if knowledge or materials are documented, they can be made available to
patent examiners the world over, so that prior knowledge in the case of inventions based
onsuch knowledge or materials is readily available. It is also hoped that such documentation
will facilitate the tracing of indigenous communities with whom the benefits of commercializa-
tion of such materials or knowledge have to be shared.

Others, however, believe that documentation may facilitate biopiracy. They argue that the
trade secrets of an indigenous community can be maintained only as long as they are closely
held by the community: as soon as they are put on paper, they will become accessible to
pirates and be purloined. This dilemma is the subject of discussions in national and interna-
tional debates on benefit sharing. Some suggest empowering the indigenous communities
themselves so that they are able to get legal protection for closely held knowledge without the
involvement of outside agencies. Nevertheless, documentation has one clear benefit: It would
prevent the issuing of patents based on public-domain TK that today are difficult to prevent
because patent examiners lack some necessary information.

In India, the preparation of village-specific Community Biodiversity Registers for document-
ing all knowledge, innovations and practices has been undertaken in a few states.

Traditional Knowledge Digital Library

Recently, there have been several cases of biopiracy of TK from India. To prevent such in-
stances in the future, there is a need to develop digital databases of prior knowledge related to
herbs that is already in the public domain. Following problems experienced with patents for
brinjal and other plants, an exercise has been initiated in India to prepare an easily navigable
database of documented TK relating to the use of medicinal and other plants that is already in
the public domain. This database, to be known as the Traditional Knowledge Digital Library,
would enable patent offices all over the world to search for and examine existing uses or prior
knowledge of the enabling knowledge from which an “invention” may have been derived.

While documentation of TK is one means of recognizing knowledge holders, mere docu-
mentation may not lead to the sharing of benefits arising from the use of such knowledge,
unless the documentation is accompanied by some mechanism for protecting the knowledge.
In other words, documentation of TK may serve the defensive purpose of preventing the patenting
of this knowledge in the form in which it exists, but documentation alone will not facilitate
benefit sharing with the holders of TK.

Innovation registration and patent system

Creating a system for the registration of innovations by inventors would be tantamount to
giving inventors the right to challenge any use of their innovations without prior permission. For
novel and useful innovations, some kind of petty patent giving protection for a limited duration
might be worked out.

Some limited efforts regarding registration have been made in India. For example, the
Honey Bee Network maintains a database, established 10 years ago, for the registration of
innovations. The database can be accessed for adding value to these innovations and sharing
benefits with knowledge providers and innovators. It involves documentation, use and dis-
semination of indigenous knowledge. Probably the world’s largest database on grassroots
innovations, it now includes about 10,000 innovations, with the names and addresses of the
innovators (individuals and communities). Through the newsletter of the Honey Bee Network,
information about grassroots innovations has been disseminated to more than 75 countries.
For example, this database has entries on traditional uses of fish and fish products, informa-
tion that can (among other things) be used to improve crop productivity.
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Development of a sui generis system

Some experts have suggested that a sui generis system separate from the existing IPR sys-
tem should be designed to protect knowledge, innovations, and practices associated with bio-
logical resources. However, the parameters, elements and modalities of a sui generis system
are still being worked out. A sui generis system of protection for plant varieties has been devel-
oped separately in India, and a bill regarding this is before the Parliament.

Adding value to TK

An additional issue relating to TK is the need to add value to this knowledge by converting it
into economically profitable investments or enterprises. Many of the innovators, however, do
not have the capacity for adding value. Institutional support is needed for locating, sustaining,
and scaling up grassroots innovations, and to enhance the technical competence and self-
reliance of these innovators, through the establishment of “green venture” promotion funds
and incubators. In India’s national budget for 1999-2000, a proposal was made to set up a
National Innovation Foundation. The purpose of this foundation, which is in the process of
being established with an initial budget of INR.200,000,000, is to build a national registry of
innovations, mobilize intellectual property protection, set up incubators for converting innova-
tions into viable business opportunities and help disseminate this information across the coun-

try.

Provisions in the Biodiversity Bill, 2000, and the Patents (Second Amendment)
Bill, 1999

To ensure that the holders of TK that is still not in the public domain get the benefits arising
from the use of such knowledge, an enabling provision for protecting TK has been included in
the Biodiversity Bill, 2000. The relevant provisions of this bill are discussed below.

Section 36(iv) provides for protection of the knowledge of local people relating to biodiversity
through measures such as registration of such knowledge and development of a sui generis
system. For ensuring equitable sharing of benefits arising from the use of biological resources
and associated knowledge, Sections 19 and 21 stipulate that the approval of the National
Biodiversity Authority (NBA) must be secured before the resources can be accessed. While
granting approval, the NBA will also impose terms and conditions that secure equitable shar-
ing of benefits. Section 6 provides that anybody seeking any kind of IPR to research based on
biological resources or knowledge obtained from India needs to first obtain their approval of
the NBA, which willimpose benefit-sharing conditions. Section 18(iv) stipulates that one of the
functions of NBA is to take measures to oppose the grant of IPR in any country outside India to
any biological resource obtained from India or on knowledge associated with such a biological
resource.

In the Patents (Second Amendment) Bill, 1999, the grounds for rejection of a patent appli-
cation or revocation of a patent include non-disclosure or wrongful disclosure of the source of
origin of the biological resource or knowledge in the patent application. Patent applications are
also required to disclose the source of origin of the biological material used in an invention.

The above provisions in the Biodiversity Bill, 2000, and the corresponding provisions in the
Patent (Second Amendment) Bill, 1999, would ensure equitable sharing of benefits arising
from the use of TK with the original holders of such knowledge.

International action

Even though provisions of Article 8(j) of the CBD are subject to national legislation, India be-
lieves that securing benefits arising out of the use of TK related to biodiversity cannot be
limited to national action, and that a basic understanding of and respect for an internationally
recognized regime to protect the rights of these communities is an absolute must. These two
requirements, therefore, have to go hand in hand. To secure this, India’s representatives in
international forums under the aegis of the CBD as well as the WTO have suggested that
applications for patents be required to disclose the following:
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e The source of knowledge and biological material; and
e State that the prevalent laws and practices of the country of origin have been fully re-
spected.

While securing benefits for creators and holders of TK is subject to national legislation,
national action alone is not sufficient to ensure the realization of benefits. Users of this knowl-
edge all over the world must share responsibility for ensuring compliance with the consent
requirement for using the knowledge and equitable sharing of benefits derived from it as envis-
aged in the CBD.

Two conclusions can be drawn from India’s national experience with protection of biodiversity

and TK:

(i) National biodiversity preservation regimes conforming to the objectives of the CBD are
being established to protect TK associated with biological resources. These regimes could
provide legal protection to biological resources and associated traditional knowledge at
the national level. However, these regimes are not adequate for providing international
protection of TK.

(i) Certain supplementary actions help in preserving TK and/or sharing the benefits arising
out of the commercialization of TK. Documentation of TK can help prevent the issuance
of unfair patents. It cannot, however, resolve the problem regarding TK that is kept closely
guarded by the knowledge holders (and is, therefore, not in the public domain). Registra-
tion can help facilitate information and material transfer agreements. It cannot, however,
stop others from accessing TK in order to add value to it and obtain legal protection,
including protection through IPR, for the resulting product without sharing the benefits
arising out of sale of that product. Innovation patent systems may be helpful for those
holders of TK who have the capacity to understand and access such systems; however,
the holders of TK generally do not have such capacities. As a result, these supplementary
actions are of no avail as far as the international dimension of the issue is concerned.

The international debate

Although the issue of protecting TK is engaging the international community in a debate in
some international forums, the debate is inevitably tailored to the charters and focuses of
these forums and not to the rights of TK holders.

For example, the debate in the WTO is focusing on avoiding biopiracy. While attention to
biopiracy is necessary, and while corrective action through the WTO is needed, this focus
limits the debate to the defensive element of traditional knowledge — that is, ensuring that
patents based on prior knowledge are not granted. It does not adequately cover the more
relevant aspect, namely, extending legal protection to the holders of TK themselves.

The debate in the CBD is focused more on the access and benefit-sharing aspects of TK,
as per the mandate of the CBD. If such knowledge has already been accessed, legally or
illegally, then recourse to benefit-sharing mechanisms cannot be adequately addressed under
the CBD.

WIPQ is also looking at the issue, but primarily in order to find ways to adjust TK within the
available forms of IPR. As can be seen from the debate so far, most TK is not amenable to
protection within the existing forms of IPR.

In addition there is one aspect of TK that is not on the agenda of any of these forums,
namely the commercialization of TK on behalf of its holders (i.e. addressing the capacity needs
for its marketing and ensuring a fair price for its holders). This aspect would be best handled by
an organization that deals with trade and development.

The proposal

India, therefore, proposes that a separate and sui generis system for the protection of TK and
its international recognition be explored. India is still in the process of identifying the essential
components of such a system, and the United Nations Conference on Trade and Development
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(UNCTAD) could possibly help in developing it. Current thinking suggests that such a system
should include the following elements, among others:
* Legal protection for the rights of the holders of TK through national legal or other regimes
e International recognition of national protection
e Adequate interaction between different national authorities to ensure that information on
such protection is available to the nationals of each country.
* Asystem or procedure whereby the use of TK, particularly for seeking IPR protection, is
allowed only after such use is disclosed and PIC is obtained from the TK holders or the
competent national authority of the country of origin.

Notes

' Refer to article 8(j)
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INTERNATIONAL BobDIES AND TRADITIONAL KNOWLEDGE

Manuela Cameiro da Cunha

There is an inherent tension between the existing intellectual property rights (IPR) system and
the traditional knowledge (TK) system. The question is how to organize the interface, not be-
tween two very different systems, but rather between one global IPR system and a multitude of
different local regimes with specific colonial histories.

TK is part of a way of life that has inherent value. It requires specific conditions that have
been clearly spelled out by indigenous organizations, such as secure land rights.

So under what logic should we operate? Is our goal merely to market traditional knowledge,
practices and innovations, or to promote their continued existence? Is it present knowledge we
are discussing, or present and future knowledge? That is, are we focusing on available knowl-
edge or on processes of producing knowledge? As was aptly stated in the final document of
the Convention of the Parties in Buenos Aires in 1996, “What is traditional in traditional knowl-
edge is not its antiquity but the way it is acquired and used.” In short, knowledge is dynamic,
and so are institutions.

IPR as we know them now have their own history: as much as any other system, they are
historically and culturally bound. They are, in other words, themselves sui generis. That is why
IPR can only be the exception rather than the rule and why other sui generis systems have to
be devised to meet other situations.

The issue cannot, therefore, be discussed in the abstract. Let us take as an example the
community intellectual rights proposal as originally presented by the Third World Network.
Although this proposal originated in South-East Asia, it is gaining support in many Latin Ameri-
can and African countries. Note that the term property no longer appears. The basic idea is
that TK should stay in the public domain for anyone to use, but that originators should share in
the benefits when TK is used for commercial purposes for an indefinite period of time. This
view contrasts starkly with contemporary IPR practice, which requires exclusivity and a limited
time frame.

In other words, the two parties’ expectations are opposed: free access and public domain
versus monopoly and secrecy — an unlimited time frame for intellectual rights versus prescrip-
tion of intellectual rights after a certain time.

Certain conditions are necessary for solving this kind of situation, some of which corre-
spond to the mandates of international bodies, particularly UNCTAD, UNESCO, WIPO, WTO,
ILO and FAQ. These include:

* [nternational enforcement of public domain status. An instrument is needed that man-
dates international respect for every country’s public domain. Currently there is a double
standard. Because of the TRIPS Agreement, countries have to respect within their bounda-
ries the intellectual protection granted by other countries. Yet the reverse is not true: there
is no generalized obligation for countries to recognize other countries’ public domain. As
a result, knowledge that has been in the public domain for generations in one country
might be privatized and enjoy IPR protection in another.

* Prior informed consent for patenting. A system is needed that requires anyone seeking
protection for a product or-innovation to provide the full description of its origin and exhibit
proof of prior informed consent by the peoples whose TK contributed to that develop-
ment.

* Asystem of payment for commercial use of the public domain. UNESCO and WIPO have
studied this in relation to the protection of folklore under the term domaine public payant.

* An estimate of the economic value of TK in the industry. This part may appear easy, but it
certainly is not. It would be useful to have a task force to establish the parameters of this
economic value.

a1
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Availability of legal expertise in drafting contracts. A body of independent lawyers with
relevant expertise is needed.

In-the-field study of the short- and long-term effects on traditional societies of the systems
adopted. After such study, the procedures should be revised accordingly.



PRroTECTING TRADITIONAL KNOWLEDGE: AN INDUSTRY VIEW

Tim Roberts

Introduction

Itis assumed by some that industry will take a position against protecting traditional knowledge
(TK). This is not necessarily so. However, an important preliminary question is what precisely
is meant by protection and what are the objectives of giving it. Protecting TK could mean:

e Preserving it, because of its intrinsic value to its owners, to the world, and to future gen-
erations;

e Promoting it, through its widest possible dissemination and use for the benefit of the
human race as a whole;

e Controlling its use in order to prevent misuse; and/or

e Ensuring to its owners a proper share of the benefits from the use of such knowledge.

There could be many definitions of and reasons for protection. Some of these are fully
compatible with others, others not completely so. The reasons and how they are ranked will
determine what is meant by protection and will be instrumental in shaping any system that is
put in place.

Industry by itself cannot decide such questions. In industry’s view, the important general
principle is that knowledge should, as far as possible, be free to all. This rule is, however,
subject to some exceptions such as the intellectual property rights (IPR) exercised through
patents and copyrights. It may well be appropriate to make such an exception for TK subject
to the caveat that all exceptions to the general principle must be made carefully and not go
beyond justifiable limits.

A practical system for protecting TK

Almost as important as principle is practice. Besides clarifying the principles for protecting TK
and explaining the reasons for giving such protection, industry seeks a simple, coherent and
practical system for implementing such protection. It is better to have a system that meets
most of its objectives and works in practice than one that meets all its objectives but is inoper-
able. A practical system will probably be based on the following tenets:

* No restriction of knowledge already in the public domain
Industry recognizes that this issue is contentious. In some cases, TK has come into the
public domain without the consent of its owners, sometimes despite their explicit opposi-
tion to it. Nevertheless, once information is in the public domain, there are great difficul-
ties in controlling it, so any exceptions to making such knowledge free need to be made
carefully.

* No retrospective application
Again, this will be a contentious issue, and exceptions may be necessary. Aretrospective
scheme will impose obligations on existing users that they would perceive as unfair, and
might find difficult to comply with. Also, a fully retrospective scheme without time limits
could pose conceptual and operational problems: A particular type of knowledge may
today belong to a particular group of people, but they may have received it from others,
perhaps thousands of years ago.

* Consistency with protection for existing forms of intellectual property rights
This issue too is contentious, and it is not an obvious priority for proponents of protection
of TK. It has been suggested, however, that such consistency is easy to achieve and
politically essential. While there is no great enthusiasm in industrial circles for any form of
TK protection, neither are there currently strong objections to it. However, if a TK protec-
tion system is seen as displacing or damaging the IPR (patents, trademarks, copyright,
trade secrets) that the industries of the developed world set great store by, those indus-
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tries will undoubtedly mount a powerful lobby with their governments against the system.
This would be both undesirable and unnecessary.

The interface of TK rights with other forms of rights

The interface of TK rights with other forms of IPR is a technical issue. Most IPR are negative,
not positive. They are not rights to make patented things or carry out patented processes; they
are rights to exclude others, to stop others from making products or using processes without
permission. Often, a specific article will be subject to more than one intellectual property right:
for example, a bottle of soft drink may be subject to a patent on the method of forming the
container, a registered design for the bottle shape, a trade secret regarding the ingredients of
the drink, a copyright on the text of the label, and trademark rights to the logo on the label.
Frequently, these different rights are owned by different people or entities, all of which have to
give their agreement before the product can be sold. It would be possible for TK rights to be
involved with such a product if, for instance, the soft drink were to be reformulated to contain a
traditional herb. The TK owners could then have the same rights to prevent sales of the prod-
uct that the other IP owners have. TK rights need not interfere with any currently recognized
IPR any more than such rights interfere with each other. It would be a mistake for legislators to
think that any effective protection of TK must require restriction of existing rights.
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PRroTECTION OF TRADITIONAL KNOWLEDGE ON
BioLoagicAL DIVERsSITY AT THE INTERNATIONAL LEVEL:
ReFLecTiONS IN CoNNECTION WiITH WORLD TRADE'

Susette Biber-Klemm

Introduction

Scientific progress in the last decades has furthered insight into the value and importance of
biological diversity and related traditional knowledge (TK). Awareness of the interconnection of
all ecological processes at the local, regional and global level is growing, while rapid evolution
of the genetic sciences and technologies has changed our perception of life and the living
environment. These scientific advances have enhanced our understanding of the importance
of biodiversity and ecosystem functions that are essential for the continued existence of life on
earth. In the field of domestication of animal species and plant varieties, progress in genetics
has generated new understanding of the importance of maintaining broad genetic variability in
order to assure food security in a changing world.

Progress in biotechnology and in methods of industrialized, formal research is creating new
perspectives for the commercial use of biological resources. Industry is investing large sums
to create new products based on biochemical and genetic information contained in wild bio-
logical resources? in the field of food and pharmaceutics. This trend is in responce to growing
consumer interest in natural products as sensitivity to environmental issues increases in west-
ern countries.

The knowledge of farming communities and indigenous peoples plays a twofold role in this
process. First, it is important for the conservation and maintenance of diversity in wild and
domesticated animal species as well as cultivated plant varieties and their landraces,® bred by
generations of small-scale farmers and farming communities in subsistence economies. This
is an important source of crop genetic diversity and thus important for food security. Second,
the knowledge contributes to industrial innovation processes: Information about specific quali-
ties of crops can be valuable for industrial plant breeding; TK plays an important role in identi-
fying biological resources worthy of commercial exploitation.*

These issues confer a threefold significance on TK and associated biological resources:

* TK and biological resources are indispensable for the day-to-day survival of a great part
of humanity, providing sustenance and basic health care, housing, clothing and fuel for
cooking and heating.

¢ TK, with its capacity to maintain biodiversity and the underlying evolutionary processes,
contributes to the long-term survival of humanity as a whole;

¢ TKis an asset to international trade.

TK is disappearing at an accelerated rate. Therefore, a starting point for further reflections
is — in accordance with the UNCTAD Plan of Action® — that ways must be found of maintain-
ing and protecting TK.

This paper looks at these issues from a legal point of view. It explores means and instru-
ments for protecting TK in the context of international trade and development. However, an
analysis of the factual background reveals that the issue exhibits a complex pattern defined by
the specific characteristics of TK and the varieties of interests involved. Legal instruments to
support TK at the national, regional and international levels must be devised according to the
criteria resulting from these features, and taking into account the objectives they are to fulfil.
Therefore the paper analyses the specific characteristics of TK and explores how trade and
development issues influence its existence and maintenance. Against this background, it then
identifies the objectives, criteria and elements for a legal solution.
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Traditional knowledge: what is it?

In order to identify the elements and criteria relevant for a legal solution, it is important to be
aware of the specific characteristics of TK, its different types and corresponding protective
needs.

Characteristics of TK

The Convention on Biological Diversity (CBD) in Article 8] refers to TK but does not define the
term. However, the UNCTAD Expert Meeting on Systems and National Experiences for Pro-
tecting TK, Innovations and Practices® amply demonstrated that TK is a cross-cutting issue
embedded in the culture of a people. Thus its existence is dependent on, and determined by,
the maintenance of this culture. An important element is the close interrelationship between
culture, spiritual values, knowledge and the natural environment.”

While the term traditional knowledge is sometimes used to mean different things, the fol-
lowing common features can be identified: The information is, as a rule, not perceived as the
creation of individuals, but is understood as the achievement of a specific community, and one
that has evolved — and continues to evolve — in cumulative steps over generations. It is man-
aged and exchanged according to the customs or laws of the community. A close interaction
exists between TK of any kind and the surrounding ecosystem. TK plays a key role in the
preservation and sustainable use of the diversity of wild and domesticated plant varieties and
animal species. In turn, it depends on the environment in which it has been created.

As will be shown later in the discussion, this last characteristic is of specific importance in
the context of global trade.

Types of TK

As the preceding section suggests, there exists a great variety of types of TK. The following
grouping is considered relevant as a basis for discussing (legal) solutions:

* Valuable information can come in addition to a biological resource, as, for example, with
information relating to the effects of medicinal plants, or on the specific qualities of a crop.
However, in the case of domesticated plants and animals, the result of the breeding skill
of generations of farmers is integrated into the plants’ and animals’ genetic information.
When animals and plants are traded, this type of TK is passed on simultaneously.

* TK can be freely accessible within a community and known to everybody, as is the case
with folk remedies such as turmeric® or neem.® Access and use can, on the other hand, be
regulated and restricted within the community — for example, in the case of plants used
for ritual purposes, such as Ayahuasca.'®

* TKcan be clearly allocated to a specific, clearly delimited group or community, or it can be
integrated into the culture of a society in general.

* TK can also be distinguished by the way a community deals with it. The community can
opt to keep it a secret known only to the community, or transfer it as a gift, emphasizing its
spiritual character as opposed to its market value, or market it while insisting on the
fairness of the transaction and the sharing of benefits.

Common features of TK: its informational value and the problem of allocation

When dealing with TK of any kind one is essentially dealing with information — either informa-
tion contained in the knowledge itself, or the genetic information contained in the seeds of plant
varieties or in domesticated animals. Hence both TK and genetic resources have the attributes
that are characteristic of information of any kind: Information, once it has been revealed, be-
comes independent of its source, and it is impossible for the original owner to prove that it was
exclusively his or hers. Information is valueless until it is revealed; but, once the information
has been revealed, its value cannot be appropriated. With respect to TK and information con-
tained in genetic resources, this leads to the following implications:
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* TK, once it has been revealed, is accessible to everyone. While it is true that TK is
frequently protected by customary laws within the cultural framework and structures of
the communities concerned, these laws are not sufficient to regulate conditions of ex-
change and trade in the broader context of growing intercontinental economic interde-
pendence and cultural exchange. (see Girsberger, 1999; Dutfield 1999; Greene and
Drescher, 1993).

* Genetic resources are self-propagating and can be produced and traded as goods for
consumption. Valuable information is contained in each seed. Biotechnology enables the
accessing of this information using a small sample: a single seed is sufficient to repro-
duce the information.

Hence, from a legal viewpoint, TK and genetic information can be freely used by everybody.
This “open-access” situation permits scientists within industrial innovation systems to use and
patent the information for industrial uses, often without further improvement and/or an addi-
tional “inventive step”. This has frequently happened without the consent of the holders of the
resources and without compensation or sharing of profits. Concerned people and communi-
ties refer to this situation as “piracy of traditional knowledge”.

According to economic theories, in this informational nature of TK and genetic resources lie
the causes for its loss: its value at present cannot be allocated and converted into economic
values.

Influences of trade and development on TK
The interface of trade, biological diversity and TK

The maintenance and evolution of TK is closely linked to the characteristics of the ecosystems
in which itis “situated”. Because biological resources are traded primarily as goods for con-
sumption, the system of trade in raw materials has a major influence on biological diversity and
thus, indirectly, also on the maintenance of TK.

Trade liberalization favours the highest possible yield at the lowest possible cost. This pro-
motes intensified utilization of resources, for example in timber production or farming." Due to
this intensification, the expansion of global markets and recent patterns of trade liberalization
have had a double effect on traditionally sustained ecosystems and their biological diversity.
While agricultural (crop) biodiversity is homogenized by standardizing food production and
consumption (FAO, 1999), the conversion' and degradation of habitats are considerably ac-
celerated by intensification of production or extensive utilization. Since the value of biodiversity
cannot presently be calculated, landowners do not take account of its value in deciding how to
utilize their property. The incentives of liberalized world trade thus favour destruction of biologi-
cal diversity and contribute to environmental degradation and, therefore, indirectly to the loss
of TK.

Yet the World Trade Organization (WTQ) argues in its study on trade and environment
(Nordstrom and Vaughan, 1999) that “environmental problems and trade are only indirectly
linked”. It acknowledges that problems arise from the absence of markets for the valuable
services provided by the environment. It attributes the resulting market failures to either miss-
ing integration of the externalities (i.e. environmental costs) or to undefined property rights. Yet
it claims not to be the appropriate organization for dealing with environmental issues. As solu-
tions to the problem, it suggests management schemes at the national level and more struc-
tured environmental cooperation among nations, a need which it views as being particularly
urgent now that liberalization of international trade has reduced the regulatory autonomy of
individual nations.

The influence of trade and development on traditional cultures

Along with trade’s direct influence on ecosystems, the liberalization and increase of trade, and
in part also the development endeavours of industrialized countries to support the countries of
the South in their struggle to improve their inhabitants’ quality of life, bring about cultural changes
that can in turn lead to the loss of TK."® A similar process occurred in the North as a corollary of
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the late-nineteenth-century Industrial Revolution. It therefore seems worthwhile to examine
these experiences. According to Tanner (1996), in industrialized countries the loss of TK was
closely linked to the evolution of formal research into and development of industries (e.g. the
pharmaceutical industry). The preference for scientifically developed products, which were
supported by intensive marketing efforts, led to undervaluing and abandonment of TK and,
consequently, to its disappearance.

In farming systems, similar results might have been brought about by the active promotion
and spread of the blueprint approach to development, with its emphasis on industrial agricul-
ture, and the closely related Green Revolution. These endeavours have led to a preference for
high-yielding varieties suited for industrial farming and international trade. While increasing
food production, these varieties have often replaced the older, more robust and genetically
diverse land races that had the potential to transmit genetic information created through the
ages by farmers.

To summarize, it can be stated that international trade and development activities may
influence TK in different ways: They may be directly and indirectly contributing to its disappear-
ance, but at the same time, trade and development activities also offer opportunities to create
incentives for the conservation, maintenance and further evolution of TK.

The author of this paper therefore submits that, in acknowledging only a minor link between
trade and environment, the WTO underestimates its impact. Given that the absence of mar-
kets for the valuable but presently nonmarketable services provided by biological diversity is
identified as the cause of the problem, and that the decline of biological diversity clearly has
global significance, it is within the WTO framework that instruments to mitigate the negative
effects of trade liberalization should be created.

Accordingly, it is proposed to establish within the framework of the WTO the necessary
legal basis for the creation of economic incentives for conservation and sustainable use of
biodiversity.

Involved interests

A variety of interest groups are involved in the conservation and sustainable use of biological
diversity and the maintenance of TK in the context of trade:

* The overall global long-term interest in conserving genetic resources and related knowl-
edge —that is, the interest in securing long-term food security and survival.

* The interest of supplying nation states, which have the authority to define access to ge-
netic resources within their boundaries and which, according to the Convention on Bio-
logical Diversity,' are the recipients of the shared benefits from the use of these re-
sources (Art. 15 (7) CBD).

* The interest of local and indigenous communities in sharing benefits resulting from the
use of genetic information and related TK generated within their communities, and in the
respect of their customary laws and institutions.

* The interest of national and international research, trade, and industry in easy access to
information, in a clear and concise approach to access negotiations, and in timely grant-
ing of research permits.

A closer look at the above reveals three main types of interests: (1) the economic interests
of the providers (the nation states and local people) as well as the purchasers: (2) the interest
of the global community in conservation and sustainable use of biological resources; and (3)
the interests of individual holders of information who would like to make autonomous deci-
sions regarding its future use.

Aspects of the legal background and proposed solutions
Legal background
The CBD links conservation of biodiversity with economic issues and addresses both conser-

vation and sustainable use of biological resources. For the first time in international law of
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nature conservation, it combines conservation issues with trade and the need to help eco-
nomically poor states to attain development goals.'®

The CBD implicitly recognizes the existence, value, and importance of TK. Article 8 (j)
obliges parties to encourage sharing of benefits arising from the use of TK. However, this
article contains an obligation to support and further advance TK in the context of conserving
biological diversity; it does not contain a legal basis for creating an individual right. The obliga-
tion also leaves the legislation concerning this matter to the contracting parties (i.e. the na-
tional states). If no national legislation governing access to TK and the sharing of benefits from
its use and/or governing the recognition of the customary laws of local communities and indig-
enous peoples has been enacted, the TK remains in the public domain.

One difficulty in regulating the field lies in the fact that CBD obligations bind states as
contracting parties but confer no rights or obligations on private entities such as research
institutes and indigenous communities. Without specific regulations at the national level, regu-
lation of access and benefit sharing (ABS) is currently left to contracts between bioprospectors
(bioprospecting firms or scientific institutes) and public authorities in donor countries. This
contractual approach has several disadvantages. First, there is no obligation to include the
actual owners of information in the ABS procedures. As a result, they cannot participate in
decisions concerning the fate of their knowledge or profit from the results of their achieve-
ments. Second, the contractual solution lacks the authority to bind third parties and often im-
plies a disparity in negotiating powers.

Proposed solutions

Various solutions and types of rights have been proposed in order to clarify the ABS regula-
tions of the CBD, and/or to protect TK and the framework in which it is created. These can be
divided into three main groups:

* First there is a series of proposals for noncompulsory codes of conduct for ABS, which
aim to mitigate the fact that the CBD rules bind only States as contracting parties, not
private purchasers, which, however, are the main stakeholders on the acquiring side.'®

* A second proposal is to create a funding system, particularly in the domain of “farmers’
rights”.'” Because of the special characteristics of plant genetic resources for food and
agriculture (PGRFA), identifying individual holders of farmers’ rights can be very difficult,
if not impossible. Therefore, Girsberger (1999), for instance, proposes the creation of
nonexclusive rights to compensation in monetary and nonmonetary form. This compen-
sation should be funded by those having an interest in the conservation of traditional
PGRFA and those using these resources (i.e. national governments and formal plant
breeders). The fund’s resources should be allocated on the basis of project proposals.'®

* A third group of measures focus on the problem of allocating and documenting informa-
tion and controlling lawful implementation by the purchasing states. Thus, for example,
the Society for Research and Initiatives for Sustainable Technologies and Institutions
(SRISTI) in India has developed TK databases.'® Registers of TK are part of draft national
legislation. Ideas exist for creating an international registry of TK (Cottier, 1998 and Drahos
2000), and proposals have been made to develop a World Information Network/ Informa-
tion System on Plant Genetic Resources for Food and Agriculture and to strengthen exist-
ing systems? in the framework of the revision process of the International Undertaking®'
(1U).

There is also a proposal to create an international certification system. Countries providing
resources and TK would issue certificates of origin proving that information has been lawfully
acquired. These certificates should be included in the patent application procedure governing
the use of genetic resources and/or TK (see e.g. Tobin, 1997).

Another proposal is to create so-called traditional intellectual property rights (TIP Rights) in
the framework of the TRIPS Agreement (Cottier, 1998). These rights would have to be adapted
to the characteristics of TK and designed to answer its specific protective needs. In particular,
TIP Rights should encompass pre-existing TK relating to plant and animal genetic resources.
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These propositions are presently discussed in a general and often very political and contro-
versial way. Yet, in order to reach consensus in creating legal instruments to protect TK, the
interests involved will have to be balanced. In this regard two points ought to be looked at more
closely. First, the interests described are not necessarily competing. The creation of a win-win
situation integrating the various interests can be imagined and ought to be aimed at. Second,
in each case all interests cannot be served to the same degree. For example, for the spiritual
knowledge of indigenous peoples, the autonomous decision over its tradition and future use
has more weight than in the case of knowledge regarding the specific qualities of crop varie-
ties. Solutions will have to take account of both the protective needs and the goals of the
measures proposed.

In order to develop criteria for assessing these proposals, it is useful to examine some of
the underlying economic and legal arguments.

Underlying economic and legal arguments
The non-internalization of costs and benefits

As can be concluded from the above, and as was demonstrated by the UNCTAD Expert Meet-
ing on TK, the maintenance of TK and biological diversity is a cross-cutting issue and needs to
be considered in the widest possible context. It should therefore be integrated into general
policy development procedures and also be considered at the interface between trade in, and
conservation of, natural resources.

The signalling strategies that could be relevant in this context need to be based on the
notion of “sustainable use”. Economic theory dealing with integration into a liberalized market
system might give some indications as to possible solutions.

According to Johnston (1996), an important feature of the principle of sustainable use in an
economic context lies in the approach of persuasion through incentives: “Sustainable use as
an economic concept is ... about creating the right incentives so that those who manage
biodiversity, the stakeholders, will be motivated to conserve it.” Economic theory holds that in
order for a resource to be properly managed by market mechanisms, the price of that resource
needs to reflect all the values that society places upon it. This means internalizing the external
benefits and costs associated with using a resource. In environmental law, this principle is, as
a rule, realized by the “polluter pays” principle: the environmental costs incurred in utilizing a
resource (e.g. the cost of sewage treatment) are internalized into its price, thus creating an
incentive to use the resource efficiently.

In the case of biodiversity and TK, however, the process of loss is driven by complex and
diffuse causes. Furthermore, the value of TK and that of biological diversity are extremely
difficult to assess in a market context. Therefore, the reverse strategy stays in the foreground:
those who cause the loss of biodiversity do not have to pay for its restitution (even if that were
possible), but ways and means must be found of making the benefits created by diversity and
TK accrue to those nurturing and maintaining these resources. As an instrument to this end,
the creation of property rights is proposed.

The need to create incentives at the grassroots level

In formal innovation systems, specific instruments for protecting the generated information —
the intellectual property rights (IPR) — have been created in order to generate incentives
fostering creativity and investment in formal research and development (R&D) processes.
However, where the basic information is created by informal R&D processes — for example, by
traditional breeders and indigenous peoples — no comparable instruments exist. Thus, the
benefits of diversity and TK are appropriated at the industry level, far removed from the indi-
viduals creating the information. and making decisions concerning the utilization of their land
(Swanson et al., 1994, and Swanson and Gdschl, 2000).

Swanson and Géschl (2000) conclude therefore that the current regime of IPR is “probably
inadequate for the efficient management of the flow of information”. They suggest that property
right regimes at the intermediate and supplier levels could be a means of redressing this
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inefficiency. They conclude that, in order to maintain basic, grassroots-level innovation proc-
esses, incentives should be created at the level where the information is created — that is, at
the level of indigenous and farming communities. Swanson proposes the creation of an “infor-
mational resource right“ as a specific property right, tailored analogously to IPR, to protect the
informational value of biogenetic information and allow the appropriation of the value of the
information at the level at which it is generated.

The principles of the “global public good”

Biological diversity of domesticated and wild animals and plants and related TK are important
to humanity for its long-term survival. Their conservation is therefore of global interest.

Agro-biodiversity is maintained by local subsistence farming systems as a side-effect of
their striving to prevent food shortages. Local and indigenous people, in sustainably using and
conserving wild resources (e.g. by actively nurturing wild plants or by forgoing the profits that
could be reaped from extensive resource use) perform a service to humankind. However,
currently the value of biodiversity is freely accessible to all, and the information it contains has
no marketable value. These elements correspond to the characteristics of the “public good”.2

The difficulty faced by a public good is that, while all of society benefits from its use, be-
cause it is freely accessible, no market mechanisms for controlling its provision exist. There-
fore, if the public good is to be maintained, specific measures are needed (Kaul ef al. 1999;
Swanson et al., 1994). The public policy implication is that states and international regimes
must play some role in the provision of such goods; otherwise, these goods will be undersupplied
(Stiglitz, 1999). Stiglitz identifies two strategies for providing the public “knowledge” good: (1)
issuing of IPR and (2) granting direct government support.

The need for an international approach

The CBD system of access to genetic resources and the fair and equitable sharing of benefits
is —as was mentioned above — based on a bilateral, contractual approach between provider
countries and purchasers (Art. 15) based on national legislation. Also, the WTQ’s special study
on trade and environment (Nordstrdm and Vaughan, 1999) refers to the national level as the
place for resolving the problems existing at the interface between trade and environment. The
argument is that environmental problems are “best addressed at the sources, whether they
involve polluting production processes or undefined property rights over natural resources”.

However, at the national and regional levels, the scope for resolving TK-related problems
remains limited. The interest in TK and biogenetic information is characterized by its interna-
tional dimension, the transfer mainly taking place between non-industrialized and industrial-
ized countries. As is well known, this poses significant problems, in particular in view of the
likelihood that the use of easily accessible information will be abused. Control over the rightful
acquisition of the information, fulfilment of the terms of the contract, and sanctioning of infrac-
tions outside the jurisdiction of the national state are difficult. The benefit-sharing mechanisms
are, apart from up-front payments, difficult to control, as they are based on mutual trust and
require disclosure of the benefits and transparency with a view to determining net gains.

Thus it can be concluded that the scope for resolving problems at a national or regional
level remains limited. Clearly, these issues call for international measures. Moreover, the glo-
bal dimension of the interests involved leads to international responsibility, which in turn re-
quires international solutions.

Conclusion

There are different types of TK, and these require different types of protection. Instruments for
protecting TK ought to be devised according to the differences between the types of informa-
tion. Currently, concepts for protecting TK follow institutional criteria (e.g. the International
Undertaking and the CBD).
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From the above discussion, two principal instruments for protecting TK emerged: the crea-
tion of specific rights to traditional intellectual knowledge and the setting up of an international
funding system. In this context it is important to remember important losses of welfare can be
associated with the privatization of knowledge. This is obvious in the case of crop varieties,
where open exchange is a basic prerequisite for further evolution of new varieties. However, it
is true also for the customary exchange of TK (and also for the results of formal basic re-
search). Therefore, in situations where open access to the information is crucial, direct public
support for the provision of this “public-good information” is necessary.

However, the complexity of the protection of TK concerning biological diversity means that
the problem cannot be addressed by a uniform and simple solution, but that additional sup-
porting measures will be necessary. Action must be taken in several areas and in a multilay-
ered approach encompassing rights, instruments, and institutions for their implementation,
and other supporting measures. The following measures are proposed:

* To create the option to allocate specific rights to TK based on individual or community
rights, wherever this is possible. The aim would be to integrate a basic right to TK into an
international legally binding instrument, its detailed implementation being left to the com-
petence of the nation states.

* To create a legal basis and mechanism for a funding system that generates incentives for
owners.

* To introduce measures into the intellectual property procedures of the purchasing coun-
tries that control or verify the lawful acquisition of TK.

* To develop additional supporting measures and incentives — such as labelling, certifica-
tion, auditing systems, and tax reductions — in the context of (international) markets and
trade.

In further investigating these propositions, the following criteria are essential:

* Instruments to protect TK should create a sound basis for securing access to genetic
resources and their exchange at the local, regional and international levels.

* The procedures for getting permission to access genetic resources and related TK must
be clear, simple and not very time consuming.

* The owners of TK must be guaranteed freedom to decide on access to and — under
defined conditions — control of its use.

* Incentives are most effective if applied at the level where the decisions are made (i.e. at
the level of the farmers and/or the farming communities, or the nation states).

* Free exchange of knowledge at the community level and free exchange of research must
be possible; in general, means must be found to minimize welfare losses caused by
inadequate dissemination of knowledge.

* Customary laws governing the exchange of PGRFA and TK between farming families and
communities should be maintained and supported. In particular, the option to create com-
munity rights to protect TK must be ascertained.

* Solutions should aim at minimizing transaction costs while maximizing efficiency and
effectiveness.

* Ways and means must be found to guarantee simple, inexpensive and easily accessible
procedures for protecting TK.

In order to find a consensus in creating legal instruments to protect TK, the involved inter-
ests will have to be balanced. Measures to protect TK must be assessed with this objective in
mind. Some objectives and criteria may be contradictory, and this must be made transparent in
the decision-making process if consensus regarding priorities is to be achieved. Not all criteria
are equally important for the protection of the different types of knowledge, and it may be
necessary to set priorities.

Further research is necessary to evaluate the political and practical feasibility of the pro-
posed solutions and to work out the details of the measures. It is very important that the
solutions be developed and evaluated with utmost care and in cooperation with the people
concerned.
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Itis necessary for all sides to understand the different systems of creativity and innovation
and to listen impatrtially to the ideas, wishes and needs of all stakeholders, in order to create a
basis for transparency, confidence and mutual exchange. The time is past for mere political
argumentation. What is needed for further research and discussion is sound information con-
cerning the factual background of the problem in general, and in particular of the so-called
informal knowledge systems, on the basis of mutual openness and respect. The UNCTAD
Expert Meeting on TK was an impressive and valuable step in this direction.
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Notes

' The presented reflections are the result of research in progress, sponsored by the Swiss National
Science Foundation (1998-2000) and the Swiss Agency for Cooperation and Development (2000-
2003). Comments are very welcome (Susette.Biber-Klemm @ unibas.ch).

2 Biological resources can — following the Convention on Biological Diversity’s (CBD) definition of the
term “genetic resources” — be characterised as “biological material, i.e., any material of plant, ani-
mal, microbial or other origin, which has an actual or potential value” (See Art. 2 (7)). Biological
resources include both domesticated and wild species of animal and plants. The notion encom-
passes resources found in in-situ (i.e. in their natural surroundings) as well as stored ex-situ, (out-
side their natural habitats, e.g. in gene banks or botanical gardens). The term is preferred here to
the notion of “genetic resources” because also biochemical information plays a role in our context.

3 A crop variety bred and cultivated by farmers and adapted to local environmental conditions, in

opposition to the “modern variety”, a crop variety developed by modern plant breeders, which as a

rule are designed to maximise yields at the expense of diversity or local environmental adaptation.

(Jarvis D.I et al. (2000), 8).

See UNCTAD (2000 b) Nos 11-15.

UNCTAD (2000 a) p 44. Quote Plan of Action?

Geneva, 30 October — 1 November 2000.

See for example Daes (1997) 3.

Turmeric (Curcuma longa) is a key component of ayurvedic medicine and a traditional Indian home

remedy. It has for thousands of years been used to treat sprains, inflammatory conditions and

wound healing. See e.g. Grain (2000).

® Neem (Azadirachta indica) is a native tree of India. It has been used for more than 4,000 years.
Every part of the tree is useful, and has medicinal, cosmetic and pest inhibiting properties. It has
such a variety of medical applications that it is sometimes referred to as the village pharmacy. See
e.g. Grain (2000).

0 Ayhuasca (Banisteriopsis cappil) is grown by the indigenous peoples of the Amazon basin for me-
dicinal use and religious ceremonies. It is central to the culture of many groups in the region. Ac-
cording to their cosmology, this is a sacred plant that has bestowed upon them their knowledge
about nature, cures for many illnesses, and hallucinations that “show past and future”. See e.g.
Grain (2000).

" Industrial agriculture, focusing on maximising commercially important yields and productivity through
the use of monoculture systems and uniform technologies, including high yielding seeds,
agrochemicals, irrigation, mechanised equipment and large infrastructure developments. (FAO 1999).

2. Swanson describes the“conversion process” as follows: ‘for the benefit of economic development,
the more productive assets, e.g. a cultivated lucerne variety, are substituted for the less productive,
e.g. diverse native grasses. That means that uses are changed from diverse to specialised ones’.
(1994).

3 In this context see e.g. Soloman, Ole Karbolo, and Oviedo in this volume.

4 As concluded at the occasion of the United Nations Conference on Environment and Development
in Rio, 1992. Details see below.

5 The regulation of access to plant genetic resources for food and agriculture (PGRFA) and sharing
the benefits from their use, has been delegated to the FAOs International Undertaking on Plant
Genetic Resources, (IU). The conclusion of the CBD has initiated a revision of the 1U,which after
long and controversial deliberations is nearing its end. The issue of TK in relation to PGRFA was
discussed under the heading of the so-called “Farmers’ Rights” (see below FN 18). The revised text
of the IU (Draft Revised IU, Commission on Genetic Resources for Food and Agriculture (CGIAR)
2001) will be submitted to the Thirty-first Session of the FAO Conference in November 2001, for
approval. See also Biber-Klemm S (in print, 2001).

6 A case in point: the Draft Guidelines on Access and Benefit Sharing Regarding the Utilisation of
Genetic Resources: A Proposal of International Guidelines by Switzerland, Presented to the Fifth
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Conference of the Parties of the Convention on Biological Diversity. Kopse and Girsberger, this
volume.

The Draft Revised IU does not define “Farmers Rights”. According to its Art. 10, the realization of
Farmers Rights includes 1) the protection of traditional knowledge relevant to PGRFA, 2) the right in
equitably sharing the benefits from their use and 3) the right to participate in making decisions, at
the national level, on matters related to the conservation and sustainable use of PGRFA. The re-
sponsibility for the realization of the Farmers Rights rests with national governments, “in accord-
ance with their needs and priorities” and “as appropriate and subject to .. national legislation”
Funding devices are integrated e.g. into the International Undertaking (Annex Ill, Para. 3. 3), and
into the CBD (Art. 21). Negotiations on the funding mechanism in the revised IU were difficult and
lead to a — at first view — rather vague concept (see Art. 19 of the Revised Draft 1U).

For more examples see Dutfield G. (2000).

E.g. the System-wide Information Network for Genetic Resources (SINGER) of the Consultative
Group on International Agricultural Research (CGIAR).

See Art. 17 of the Revised Draft IU.

The notion of “public good” is defined by two main qualities: 1) its benefits are non rivalrous in
consumption, i.e. their utilisation by one person does not exclude the utilisation by others and 2) its
benefits are non excludable, i.e. it is extremely difficult and costly to exclude others from the utilisa-
tion of the good (Kaul et al., 1999).

The presented text is based on the following publications by the author. Please refer to these texts
for more detailed argumentation:

The Management of Genetic Diversity in Agroecosystems: The Role and Function of Law to Con-
serve Genetic Diversity and to Support its Community based Management. Proceedings of the
International Conference on Science and Technology for Managing Plant Genetic Diversity in the
21st Century. Kuala Lumpur, Malaysia, 12-16 June 2000 (2001);

Intellectual Property Rights and Traditional Knowledge: The national and international levels. Pro-
ceedings of the Workshop on Effects of Modern Biotechnology on Biodiversity: Proposals for Ac-
tion. Berne, March 9-11 2000 (2001);

Intellectual Property, Genetic Engineering, and Sustainable Development: Incentives to Bring about
Conservation and Sustainable Use of Genetic Resources in the Framework of the World Trade
Order. Proceedings of the World Trade Forum on Intellectual Property, Berne, August 17-28, 1999,
Michigan University Press (March 2001).

Biotechnology and Traditional Knowledge — In search of Equity. Proceedings of the International
Conference on Biotechnology in the Global Economy, 2-3 September 1999, Centre for International
Development at Harvard University, in: International Journal for Biotechnology, Vol. 2, Nos 1/2/3,
2000, 85-102.
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THE USE AND SAFEGUARDING OF FOLK HANDICRAFT AS
Sul GENERIS INTELLECTUAL PROPERTY

Viasta Ondrusova

Introduction

Traditional folk culture and folklore have an intrinsic value for human culture. However, they
also have an economic value, which turns them into a commodity subject to the play of market
forces. Thus the means and methods of protecting the resources against inappropriate com-
mercialization must take into account how they are exploited.

Commercialization of traditional folk culture and folklore is a highly diversified area in some
countries. The influence of new information technologies, the media, international tourism and
the development of market economies has transformed various expressions of traditional folk
culture and folklore from interpersonal communication to global technical communication. These
manifestations of creative human endeavour have become a part of our cultural heritage and
have undergone certain “innovations” leading to their homogenization for the development of
“products” that appeal to the present-day mass culture catered to by the market economy and
the global information society.

Thus one can witness how traditional folk culture and folklore develop in response to changing
societal conditions. Such changes became noticeable in the second half of the 19th century.
During this process some elements disappeared while others went through a natural process
of evolution through improvisation. With the passage of time these changes accelerated the
process of transformation and many elements of traditional culture and folklore either disap-
peared or changed drastically.

This period was characterized by a conscious effort to record various stages of the change
process. These records constitute the consciously protected cultural heritage of nations, pro-
vide a foundation for new cultural activities and lead to the continuous development of culture.

Commercialization of traditional folk culture and folklore

The sale and purchase of material and intellectual commodities is a natural phenomenon and
a precondition for the development of human society. This includes traditional folk culture and
folklore, which in its complexity reflects the human creative urge. These fruits of human en-
deavour should be regulated—for example, by copyright rules for the protection of intellectual
heritage.

Traditional folk culture and folklore is not only a part of our heritage that has remained alive
either in its old form or in a drastically changed one. It also represents a source for new cultural
incentives and activities that, in many cases, can contribute to a country’s economic growth by
increasing revenue from tourism and other income-generating activities. Its protection is there-
fore important and should be supported. Countries should protect not only the folklore, dance
and music of traditional folk culture but also technologies relating to handicrafts, folk art and
other forms of human endeavour in this area by means of legal instruments that protect intel-
lectual property. Every global decision about the further development of our society should be
considered in light of its impact on the safeguarding and development of traditional folk culture.
Preserved elements of traditional culture serve as inspiration for individual creative activities
whose products can be commercialized.

Traditional knowledge in environmental conservation

When people strive to make their everyday lives different and richer by applying, directly or
indirectly, the values of traditional folk culture and folklore, they are using these as a bulwark
against cultural levelling-out and globalization and, to some extent, as an antidote to the devel-
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opment of universal, all-embracing sophisticated technology. The importance of traditional
craft technologies lies not only in their economic value and aesthetic functions but also in the
fact that they often use materials from renewable resources and are consequently friendly to
the environment.

We can see efforts to maintain traditional patterns and processes in cases where artisans
have modified the “vocabulary” of their creations to meet the requirements of contemporary
consumers such as interior designers and tourists. In evaluating this state of affairs, it is impor-
tant to remember that the development of folk crafts, or at least their preservation, is reason-
able only if it responds to current needs. Thus products can indisputably adopt a modern style
but should bear the stamp of their ethnic and regional origin with respect to technology, mate-
rials and artistic expression.

The need for legal instruments for protecting TK

The creation of new legal instruments for the protection of cultural products requires a thor-
ough assessment of existing national legislations of affected countries. The assessment must
cover legal provisions for copyright, protection of works of art, performances, rights of authors
and interpreters of traditional folk culture and folklore. It should assess whether the enacted
laws are actually enforced and should take into account the global information dissemination
infrastructure and the concomitant protection of relevant databases.

The protection of databases of information relating to particular areas of traditional folk
culture and folklore is not always clearly defined in regulations for intellectual property protec-
tion. Specifically, no specific organization has been entrusted with the task of overseeing copy-
right control and monitoring its application, even when no payment is involved. In 1995 the
European Community Commission issued a Green Book which deals with copyrights and
neighbouring rights in the global information society, pointing out the need for close interna-
tional cooperation since digital technologies make possible the unconstrained dissemination
of a large amount of information. The document emphasizes that technology issues will signifi-
cantly affect the enforcement of copyrights related to works of science and art as well as the
protection of databases themselves.

The guideline proposal of the European Parliament and the Council of European Commu-
nity on the Harmonisation of certain aspects authors’ rights and neighbouring rights in the
society of information, published in 1996, covers protection for authors whose works are in the
database. This guideline identifies both natural and legal persons as being able to exercise
rights to protection. The Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) deals with the protection of databases.

For building an effective European information infrastructure in which intellectual property
rights play a central role, a comprehensive range of cultural identity and language issues must
be examined. Traditional culture and folklore will play a key role in this process.

This implies that society should be able to administer and control rights to a growing number
of eligible outputs. An organization for the administration of all copyrights and neighbouring
rights is essential for establishing and maintaining effective supervision over the use of works
and performances related to traditional culture and folklore.

Recommendations

For technologies related to traditional handicrafts, art and other creative forms, the focus (with
the help of international organizations like UNCTAD) should be on:
* Developing and regularly updating an identification system for traditional folk culture and
folklore;
» Drafting legal provisions protecting intellectual property relating to specific features of
traditional folk culture and folklore;
e Using the full potential of legal provisions protecting traditional folk culture and folklore,
including those related to industrial property aspects, which ensures the protection of
traditional handicraft technologies and patterns;
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e Establishing organizations for public administration of copyright and neighbouring rights
which would deal with expressions of traditional folk culture and folklore, or, if necessary,
extending the powers of existing organizations to cover this area as well;

e Making the creators of traditional folk culture (folk artists, performers, artisans, etc.) aware
of their rights in the area of intellectual property. These issues should also be communi-
cated to associations of artisans and to dealers in such products;

* Fostering the establishment of civic associations for traditional folk culture and folklore
which would, in cooperation with organizations for public administration of copyright and
neighbouring rights, monitor whether elements of traditional folk culture and folklore, con-
sidered by copyright protection law as right-free works, are used in a way corresponding
to their value;

e Supporting museum and archives holding traditional folk culture and folklore collections
and databases in their efforts to monitor how the collections and databases are used for
present interpretation or for production purposes in their respective countries;

* Encouraging efforts for comprehensive protection of collections and databases against
abuse and devaluation while emphasizing their cultural and educational value to the gen-
eral public; and

* Encouraging educational institutions, mainly schools, to introduce classes in traditional
folk culture and folklore for children and youth and to use this subject as a means for
developing tolerance and understanding.

Due to the wide variety of traditions and cultures, there can be no universal guidelines for
protecting various art forms against inappropriate commercialization. However, several princi-
ples and mechanisms for safeguarding these traditions and cultures can be developed. Per-
haps the most important one is educational activity, since protection of traditional folk culture is
possible only if knowledge and information about them is widely disseminated. Currently avail-
able instruments suitable for this purpose include nationally and internationally adopted regu-
lations for protecting intellectual property. These cover, or should cover, many works of tradi-
tional folk culture and folklore. Another suitable instrument is building public awareness of the
importance of folk culture, as this will help the public distinguish between authentic products
and imitations.
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TRADITIONAL KNOWLEDGE AND
THE CONVENTION ON BioLoagicAL DIVERSITY

Note by the Executive Secretary,
Secretariat of the Convention on Biological Diversity

Introduction

This note' describes progress made to date under the Convention on Biological Diversity (CBD)
in promoting understanding of the role of traditional knowledge (TK) in the conservation and
sustainable use of biological diversity, and in assisting discussions of the UNCTAD Expert
Meeting by drawing attention to the relevant decisions of the Conference of the Parties (COP)
to the Convention. The note provides background information on Article 8(j) and related provi-
sions under the Convention.

In line with past decisions, at its fifth meeting in Nairobi in May 2000, the COP reiterated its
call for collaboration with a number of relevant intergovernmental organizations and institu-
tions. The CBD Secretariat continues to liaise closely with the World Intellectual Property Or-
ganization (WIPQ) on matters relating to the protection of the TK of indigenous and local
communities: It also collaborates with other organizations such as the World Trade Organiza-
tion (WTQ), the Commission on Human Rights, the Food and Agriculture Organization (FAQ),
the United Nations Forum on Forests, other environmental conventions, and UNCTAD in ac-
tivities relating to the need to respect, preserve, maintain and protect the TK, innovations and
practices of indigenous and local communities, and in their recognition and promotion of the
role that such communities and their TK play in the conservation and sustainable use of bio-
logical diversity.

The term “traditional knowledge” (TK) refers in this paper to “the knowledge, innovations
and practices of indigenous and local communities embodying traditional lifestyles relevant for
the conservation and sustainable use of biological diversity” referred to in Article 8(j), as well as
“‘indigenous and traditional technologies” referred to in Article 18.4. The phrase “protection of
traditional knowledge, innovations and practices” is here interpreted as meaning not only the
protection of such knowledge, innovations and practices through the application of legal and
other appropriate means of protection, but also the respecting, preserving and maintaining of
such knowledge, innovations and practices in accordance with Article 8(j).

TK-related provisions of the Convention

Numerous provisions of the Convention are relevant to the work of the expert meeting. These
provisions concern the following areas:

e The objectives of the Convention, namely, the conservation of biological diversity, the
sustainable use of biological resources and the equitable sharing of benefits from the use
of these resources (Article 1)

¢ Recognition of the close dependence of indigenous and local communities on biological
resources and the desirability of sharing equitably benefits arising from the use of tradi-
tional knowledge, innovations and practices relevant to the conservation of biological
diversity and the sustainable use of its components (Preamble, paragraph 12)

* Recognition of the vital role that women play in the conservation and sustainable use of
biological diversity and the need for their full participation at all levels of policy-making and
implementation (Preamble, paragraph 13)

e The undertaking of Parties to respect, preserve and maintain TK, innovations and prac-
tices relevant to the conservation and sustainable use of biological diversity; to promote
their wider application with the approval and involvement of the holders of such knowl-
edge; and to encourage the equitable sharing of benefits arising from the application of
such knowledge, innovations and practices (Article 8j)
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* Protecting and encouraging customary use of biological resources in accordance with
traditional cultural practices (Article 10c)

e The exchange of information relevant to the conservation and sustainable use of biologi-
cal diversity to include, inter alia, indigenous and traditional knowledge (Article 17.2)

* In cooperation for the development and use of technologies, the inclusion of indigenous
and traditional technologies relevant to the pursuit of the objectives of the Convention
Article 18.4.

COP decisions on Article 8(j) and related provisions

Since the Convention entered into force on 29 December 1993, the COP has made a number
of decisions on the implementation of Article 8(j) and its related provisions, namely Articles
10(c), 17.2 and 18.4, and has addressed the implementation of these provisions as a cross-
cutting issue in relation to other thematic and sectoral areas addressed under the Convention.
The principal decisions of the COP that address Article 8(j) and related provisions are deci-
sions 111/14, 1V/9 and V/16.

Decision Ill/14 established an intersessional process that included a workshop on Tradi-
tional Knowledge and Biological Diversity in Madrid, Spain, in 1997. The workshop produced
two important outcomes: the development of a set of options for a work programme on the
implementation of Article 8(j) for the consideration of COP IV in 1998 and recognition of the
need to establish a body to specifically address the implementation of Article 8(j).

Also important is Decision Ill/17, paragraph 1(d), which concerns the need to consider the
role of intellectual property rights in implementation of the Convention. The COP decided that
the need to protect the TK of indigenous and local communities must also be considered and
that a common appreciation of their relation to provisions under other agreements, such as the
WTO Agreement on Trade-Related Aspects of Intellectual Property (TRIPS), needed to be
developed.

At the COP IV meeting in Bratislava, Slovakia, in 1998, a number of decisions were taken
recognizing the importance of the TK of indigenous and local communities and of their involve-
ment in the work of the Convention. Key elements of Decision IV/9 included the establishment
of the Ad Hoc Open-Ended Intersessional Working Group on Article 8(j) and Related Provi-
sions; an invitation to submit case studies; and the development of a work programme.

The Ad Hoc Working Group on Article 8(j), at its first meeting in Seville, Spain, in 2000,
discussed a number of issues concerning the application and development of legal and other
forms of protection for TK; prioritization of the work programme; the participation of indigenous
and local communities in the work of the Convention; and strengthening of cooperation among
indigenous and local communities.

The fifth COP meeting was held in Nairobi, Kenya, from 15 to 26 May 2000. Decision V/16
is the principal decision concerning the implementation of Article 8(j) and related provisions.
The main elements of this decision concern the following:

e Extension of the mandate of the Ad Hoc Open-Ended Intersessional Working Group on

Article 8(j) and related provisions established by Decision 1V/9

e Adoption of a programme of work for the Working Group

* Promotion of the full and effective participation of indigenous and local communities, and

particularly women, in implementation of the Convention

* Protection of the TK of indigenous and local communities relevant to the conservation

and sustainable use of biological diversity

Decisions Ill/14, IV/9 and V/16 emphasize the development of appropriate and effective
mechanisms for the protection of the TK of indigenous and local communities. Parties were
therefore invited to undertake a number of actions:

e Conduct case studies on the influence of international instruments, intellectual property
rights, current laws and policies on the protection of TK

* Recognize the potential importance of sui generis and other systems of protection

* Assess the effectiveness of existing legal and other forms of protection
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e Exchange information and experiences regarding national legislation and other meas-
ures for protecting TK
e Develop TK registers

To facilitate the full and effective participation of indigenous and local communities in the
implementation of the Convention, in Decision V/16 the COP urged Parties and Governments,
international organizations and organizations representing indigenous and local communities,
inter alia, to provide case studies on methods and approaches that contribute to the preserva-
tion of TK, innovations and practices, including through their recording, where appropriate, and
that support control and decision-making by indigenous and local communities over the shar-
ing of such knowledge, innovations and practices.

The COP on Decision V/16 also:

¢ Took into account the importance of the proposals for action on traditional forest-related
knowledge of the Intergovernmental Panel on Forests/Intergovernmental Forum on For-
ests as an important part of the programme of work;

e Encouraged the participation of indigenous and local communities in the work of the Ad
Hoc Open-Ended Working Group on Access and Benefit Sharing on the development of
guidelines and other approaches to ensure the respect, preservation and maintenance of
TK, innovations and practices;

* Invited Parties and Governments to exchange information and share experiences regard-
ing national legislation and other measures for the protection of TK, innovations and prac-
tices; and

¢ Recognized that the maintenance of TK, innovations and practices depends on the main-
tenance of cultural identities and the material base that sustains them.

The programme of work

Most importantly, Decision V/16 adopted and prioritized a programme of work that is laid out in
the annex to the Decision and for which 17 tasks have been identified. These tasks are to be
undertaken in two phases. The first phase involves nine of the 17 tasks; the second phase
addresses the remaining eight. The programme of work covers participatory mechanisms,
status and trends, traditional cultural practice, equitable sharing of benefits, exchange and
dissemination of information, and monitoring and legal matters. Steps are now being taken to
implement the first phase of the programme.

The COP requested the second meeting of the Ad Hoc Working Group on Article 8(j) to

prepare advice and recommendations on the following:

a) Development of guidelines for the development of mechanisms, legislation and other
appropriate initiatives with regard to equitable sharing of benefits; prior informed consent;
and the identification of the obligations of countries of origin, as well as Parties and Gov-
ernments where TK, innovations and practices of indigenous and local communities and
associated genetic resources are used (Task 7);

b) Development of guidelines for the conduct of cultural, environmental and social impact
assessments regarding any development proposed to take place on sacred sites or on
lands or waters occupied or used by indigenous and local communities (Task 9); and

c) Development of guidelines to assist Parties in the development of legislation or other
mechanisms to implement Article 8(j) and related provisions (Task 12).

The Working Group was also to undertake an assessment of existing subnational, national
and international instruments relevant to the protection of TK, innovations and practices in
order to identify synergies between these instruments and the objectives of Article 8(j) (Task
11).

The CBD and Trade

The text of the Convention does not explicitly refer to trade measures, nor does the Conven-
tion generally prescribe specific measures. The provisions of the Convention, with a few ex-
ceptions, set goals. The specific measures required to achieve these goals are largely the
prerogative of the Parties.

113



Protecting and Promoting Traditional Knowledge

The Convention does, however, contain a number of provisions that are generally under-
stood to require measures by Parties that could have consequences for trade. Provisions of
the Convention often characterized in this way include:

 Article 6(b), which calls on Parties to “integrate, as far as possible and as appropriate, the
conservation and sustainable use of biological diversity into relevant sectoral or cross-
sectoral plans, programmes and policies”.

 Article 7(c), which calls on Parties to “identify processes and categories of activities which
have or are likely to have significant adverse impacts on the conservation and sustainable
use of biological diversity, and monitor their effects”. Article 8(I) then provides that Parties
shall as far as possible “regulate or manage the relevant processes and categories of
activities” so identified.

e Article 10(b), which provides that Parties shall “adopt measures relating to the use of
biological resources to avoid or minimize adverse impacts on biological diversity”.

* Article 11, which calls on Parties to “adopt economically and socially sound measures
that act as incentives for conservation and sustainable use of components of biological
diversity”.

e Article 14, which requires Parties to introduce environmental impact assessment proce-
dures.

* Article 15, which establishes a basis for the regime for access to genetic resources based
on the fair and equitable distributions of the benefits arising from their use.

e Articles 16 and 19, which require Parties to take measures to promote transfer of relevant
technologies.

Incorporating Article 8(j) into consideration of thematic and sectoral is-
sues under the Convention

A number of other important decisions were made, in addition to V/16, at the fifth meeting of
the COP relevant to the implementation of Article 8(j) and related provisions. A number of
these decisions contain additional activities related to trade measures. These activities in-
clude:
* Forest biological diversity (Decision V/4)
e The programme of work on agricultural biological diversity (Decision V/5)
e The ecosystem approach (Decision V/6)
* Incentive measures (Decision V/15)
* Financial mechanism and guidance to the Global Environment Facility (Decisions V/12
and V/13);
 Biological diversity and tourism (Decision V/25)
* Access to genetic resources (Decision V/26):
* Access and benefit-sharing arrangements
e The relationship between intellectual property rights and the relevant provisions of the
WTO TRIPS Agreement.

This ensures that implementation of Article 8(j) is an integral part of all the work programmes
and thematic areas under the Convention.

Forests

Under Decision IV/7 a programme of work was adopted for forest biological diversity, the
objectives of which include the identification of:

* Traditional forest systems of conservation and sustainable use of forest biological diver-
sity and promotion of the wider application, use and role of traditional forest-related knowl-
edge in sustainable forest management and the equitable sharing of benefits, in accord-
ance with Article 8(j) and other related provisions of the Convention; and

* Mechanisms that facilitate the financing of activities for the conservation, incorporation of
TK and sustainable use of forest biological diversity, taking into account that activities
should be complementary to, and should not duplicate, existing efforts.
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In Decision V/4the COP invited Parties, countries, international organizations, institutions
and processes and other relevant bodies, as well as indigenous and local communities and
non-governmental organizations, to provide relevant information on the implementation of the
work programme through, inter alia, case studies, entries in national reports and other means,
as appropriate.

Agriculture

Decision lll/11, on conservation and sustainable use of agricultural biological diversity, estab-
lishes a multi-year programme of activities to promote the positive effects and mitigate the
negative impacts of agricultural practices on biological diversity. The programme also aims to
promote the conservation and sustainable use of genetic resources of actual or potential value
for food and agriculture and the fair and equitable sharing of benefits from the use of genetic
resources. In this decision, the COP acknowledged the role that trade measures will play in
achieving these aims. Accordingly, the COP encouraged the WTO, through its Committee on
Trade and Environment, to consider developing a better appreciation of the relationship be-
tween trade and agricultural biodiversity. At its fourth and fifth meetings, the COP reconfirmed
the importance of trade measures by requesting the Secretariat to apply for observer status
with the WTO Committee on Agriculture.

The COP indicated that identification of appropriate marketing and trade policies in the
context of incentives that enhanced positive and mitigated negative impacts of agriculture
would be an important activity for the programme of work. Furthermore, the COP requested
the Executive Secretary to collaborate with relevant organizations to gather information and
case studies on this topic.

In Decision V/5 the COP recognized the need to better understand the implications with
respect to intellectual property rights of genetic use restriction technologies and how they
might relate to farmers’ rights and the implementation of Article 8(j) on the knowledge, innova-
tions and practices of indigenous and local communities. The COP also emphasized the link-
ages between its work on agriculture and that relating to access to genetic resources, and
particularly the ongoing revision of the FAO International Undertaking on Plant Genetic Re-
sources to bring the latter into harmony with the Convention.

In this decision, the COP also recognized the importance of indigenous and local commu-
nities in the conservation and sustainable use of plant genetic resources according to Article
8(j) of the Convention. Taking into account the revision of the International Undertaking on
Plant Genetic Resources for Food and Agriculture, it was also requested that the Executive
Secretary discuss with relevant expert organizations, and with representatives of indigenous
and local communities, the potential impacts of the applications of genetic use restriction tech-
nologies on those communities and on farmers’ rights in keeping with the revision of the Inter-
national Undertaking to keep, use, exchange and sell seed or propagating material and to
prepare a report to be considered by the COP.

The Ecosystem approach

The COP endorsed the description of the ecosystem approach and operational guidance con-
tained in sections A and C of the annex to Decision V/6, recommended the application of the
principles contained in section B of the annex as reflecting the present level of common under-
standing, and encouraged further conceptual elaboration and practical verification.

Of the 12 complementary and interlinked principles that together comprise the ecosystem
approach, Principle 11 states that the ecosystem approach should consider all forms of rel-
evant information, including scientific and indigenous and local knowledge, innovations and
practices.

In paragraph 3 of Decision V/6 the COP invited Parties, other Governments and relevant
bodies to identify case studies and implement pilot projects, and to organize, as appropriate,
regional, national and local workshops and consultations to enhance awareness, share expe-
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riences (including through the clearing-house mechanism), and strengthen regional, national
and local capacities with regard to the ecosystem approach.

Incentive measures

The Convention recognizes that, if its objectives are to be achieved, developing countries
need to be able to participate fully and effectively in the Convention’s processes. Because of
capacity restraints, most developing-country Parties need help in ratifying the Convention,
implementing its provisions and participating in its decision-making processes.

The fact that most biological diversity resides within developing countries has meant that
the Convention contains an extensive array of provisions addressing these needs. For exam-
ple, the Convention contains provisions addressing transfer of technology (Articles 16 and 19);
market incentives (Articles 10 and 11); capacity building (Articles 12 and 18); financial support
for implementing the Convention (Articles 20 and 21); participating in decision-making (Deci-
sion 1V/17); awareness-raising (Article 13); scientific and technical cooperation (Article 18);
research and training (Article 12); exchange of information (Article 17); sustainable use of
biological diversity (Article 10); and incentive measures (Article 11).

In paragraph 4 of Decision V/15, the COP decided to integrate actions on incentives in
thematic work programmes and ensure synergy with activities relating to sustainable use,
noting that incentive measures were essential elements in developing effective approaches to
conservation and sustainable use of biological diversity, especially at the level of local commu-
nities.

Financial mechanism

The Convention contains numerous mechanisms and provisions for helping developing-coun-
try Parties implement the Convention. An important aspect of these commitments is the finan-
cial resources provided by the financial mechanism to developing-country Parties. Article 5 of
the Convention provides that Parties shall cooperate either directly or through competent inter-
national organizations.

The financial mechanism plays an important role in addressing the capacity-building needs
of indigenous and local communities. In Decision IV/8, paragraph 4(d), the COP requested
that the financial mechanism give special emphasis to the following programme priorities to
fund initiatives by eligible Parties, inter alia, within biodiversity projects, other specific benefit-
sharing initiatives such as support for entrepreneurial developments by local and indigenous
communities, facilitation of financial sustainability of projects promoting the sustainable use of
genetic resources and appropriate targeted research components. This decision is also re-
stated with regard to the Global Environment Facility (GEF) in Decision 1V/13, paragraph 8.

The COP, in decision V/13, provides additional guidance to the Global Environment Facility
in the provision of financial resources in conformity with Decisions 1/2, 11/6, 111/5 and 1V/13 of the
Conference of the Parties. The GEF shall provide financial support to developing-country Par-
ties for country-driven activities and programmes, consistent with national priorities and objec-
tives, recognizing that economic and social development and poverty eradication are the first
and overriding priorities of developing countries. The GEF, as the institutional structure operat-
ing the financial mechanism, should provide support, inter alia, for implementation of the prior-
ity activities identified in the programme of work on Article 8(j) and related provisions, in ac-
cordance with Decision V/16.

Biological diversity and tourism

In paragraph 1 of decision V/25, the COP endorsed the assessment of the linkages between
biological diversity and tourism contained in the annex to the decision, which includes the
economic importance of tourism and its relationship to the conservation and sustainable use
of biological diversity, as well as the potential impacts of tourism on biological diversity (includ-
ing economic, social and environmental impacts).
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In paragraph 4, the COP recommended that Parties, Governments, the tourism industry
and relevant international organizations, in particular the World Tourism Organization, con-
sider this assessment as a basis for their policies, programmes and activities in the field of
sustainable tourism. It encouraged them to pay particular attention to issues such as the fol-
lowing:

e The unique role of eco-tourism (tourism that relies on the existence and maintenance of
biological diversity and habitats) and the need for clear strategies for developing sustain-
able eco-tourism sectors with full and effective participation and viable income-generat-
ing opportunities for indigenous and local communities.

* The need to develop, with all potential stakeholders, strategies and plans based on the
ecosystem approach and aiming at a balance between economic, social, cultural and
environmental concerns, while maximizing opportunities for the conservation and sus-
tainable use of biological diversity, the equitable sharing of benefits, and the recognition of
TK, in accordance with Article 8(j) of the Convention, and seeking to minimize risks to
biological diversity.

e Tangible benefits to local economies, such as job creation and the sharing of benefits
arising from the sustainable use of biological diversity for tourism purposes. In this re-
gard, small and medium-sized enterprises can play a major role.

e The fact that, in order to contribute to the sustainable use of biological diversity through
tourism, there is a need to implement a flexible mix of instruments such as integrated
planning, multi-stakeholder dialogue that includes indigenous peoples, zoning in land-
use planning, environmental impact assessments, strategic environmental assessment,
standards, industry performance-recognition programmes, recognized accreditation bod-
ies, eco-labelling, codes of good practice, environmental management and audit sys-
tems, economic instruments, indicators and limits regarding the carrying capacity of the
natural areas.

e The importance for the involvement and the need for the participation of indigenous and
local communities and their interface with other sectors in the development and manage-
ment of tourism, as well as their monitoring and assessment, including cultural and spir-
itual impacts.

e The importance of the understanding of the values and knowledge of use of biological
diversity held by the indigenous and local communities and opportunities that these offer
for sustainable tourism and the support of local tourism.

In paragraph 7, the COP encourages Parties, Governments, the tourism industry and rel-
evant organizations to undertake activities including local capacity building.

Access and benefit-sharing arrangements

In paragraph 11 of Decision V/26A, the COP established an Ad Hoc Open-Ended Working
Group composed of representatives, including experts, nominated by Governments and re-
gional economic integration organizations, with the mandate to develop guidelines and other
approaches for submission to the COP and to assist Parties and stakeholders in addressing
the following elements as relevant to access to genetic resources and benefit-sharing, inter
alia: terms for prior informed consent and mutually agreed terms; roles, responsibilities and
participation of stakeholders; relevant aspects relating to in situ and ex situ conservation and
sustainable use; mechanisms for benefit-sharing, for example, through technology transfer
and joint research and development and means to ensure the respect, preservation and main-
tenance of knowledge, innovations and practices of indigenous and local communities em-
bodying traditional lifestyles relevant to the conservation and sustainable use of biological
diversity, taking into account, infer alia, work by the WIPO on IPRs.

To build capacity for access and benefit-sharing, the Open-Ended Working Group was to
consider issues of capacity-building. Paragraph 14 noted that further development of capaci-
ties regarding all aspects of access and benefit-sharing arrangements is required for all
stakeholders including, inter alia, indigenous and local communities, and that key capacity-
building needs include means of protecting TK associated with genetic resources.
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The COP also noted in paragraph 15 that the Panel of Experts on Access and Benefit-
Sharing, established by Decision 1V/8, was not able to reach any conclusions about the role of
intellectual property rights in the implementation of access and benefit-sharing arrangements,
and that the panel developed a list of specific issues requiring further study. These issues are
listed in the Report of the Panel of Experts on Access and Benefit-Sharing (doc. UNEP/CBD/
COP/5/8), whose paragraphs 130 and 131 are of particular relevance:

e The Panel considers that, in relation to the protection of TK, the COP should consider

how to facilitate progress in relation to the following issues:

* Defining relevant terms, including the subject matter of TK and the scope of existing

rights

* Determining whether existing intellectual property rights regimes can be used to protect

TK
* Options for development of sui generis protection of TK rights

The Panel also felt that there was a need to do the following:

e Study the relationship between customary laws governing custodianship, use and trans-
mission of TK on the one hand, and formal intellectual property systems on the other.

* Run pilot projects enabling holders of TK, including indigenous peoples, to test means of
protecting TK that were based on existing intellectual property rights, sui generis possibili-
ties, and customary laws.

* Ensure that granting intellectual property rights did not preclude continued customary use
of genetic resources and related knowledge.

* Take into account the work of all other relevant bodies, including at the community, na-
tional, regional and international levels, and in particular the work of bodies under the
Convention on Biological Diversity such as the Ad Hoc Open-Ended Working Group on
Article 8(j) and Related Provisions and the clearing-house mechanism, and the work of
other international organizations such as the United Nations Educational, Cultural and
Scientific Organization (UNESCO), WIPO, WTO and FAO.

The COP, in Decision V/26A, invited Parties and relevant organizations to submit to the
Executive Secretary information on a set of specific questions regarding the role of intellectual
property rights issues by 31 December 2000 and requested that the Executive Secretary (see
document UNEP/CBD/COP/5/8, paragraphs 127 to 138), on the basis of these submission
and other relevant material, report on these issues to the second meeting of the Panel of
Experts on Access and Benefit-Sharing, or the first meeting of the Ad Hoc Open-Ended Work-
ing Group.

IPRs and the TRIPS Agreement

The Conference of the Parties emphasized that further work was required to develop a com-
mon appreciation of the relationship between intellectual property rights and the relevant pro-
visions of the Agreement on Trade-Related Aspects of Intellectual Property Rights (the TRIPS
Agreement) and the CBD, in particular on issues relating to technology transfer and conserva-
tion and sustainable use of biological diversity and the fair and equitable sharing of benefits
arising out of the use of genetic resources, including the protection of knowledge, innovations
and practices of indigenous and local communities.

The COP has repeatedly stressed the need to ensure consistency in implementing the
CBD and the WTO Agreements, including the TRIPS Agreement, in order to promote increased
mutual supportiveness and integration of biological diversity concerns and the protection of
IPRs. In Decision 1V/15, the COP specifically invited the WTO to consider how to achieve
these objectives in light of Article 16, paragraph 5 of the CBD, taking into account the planned
review of Article 27.3(b) in 1999 of the TRIPS Agreement. As in Decision V/16, in Decision V/
26B, paragraph 1, the COP reaffirmed the importance of sui generis and other systems for
protecting the TK of indigenous and local communities and ensuring the equitable sharing of
benefits arising from its use. In these decisions, the COP also requested that the Executive
Secretary transmit these decisions and its findings to the secretariats of WTO and WIPO. In
Decision V/26B, paragraph 2, the COP also invited the WTO to acknowledge relevant provi-
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sions of the CBD, to take into account the fact that they are related to the provisions of the
TRIPS Agreement, and to further explore this relationship.

Notes

' This note is based on the topics that were to be addressed at the UNCTAD Expert Meeting on
Systems and National Experiences for Protecting Traditional Knowledge, Innovations and Prac-
tices of Indigenous and Local Communities (Geneva, November 2000) as provided by the UNCTAD
Secretariat in document TD/B/COM.1/EM.13/2.
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INTELLECTUAL PROPERTY AND TRADITIONAL KNOWLEDGE:
THE WoRK AND ROLE OF THE
WoRLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)

Shakeel T. Bhatti

Introduction

Traditional knowledge is naturally cherished as an important part of the cultural heritage and
historical identity of many Indigenous and local communities, as well as many nations and
regions with a shared cultural history. In a development context, the active conservation and
protection of traditional knowledge is increasingly considered as an important component for a
bottom-up approach to development. Such an approach builds upon the local knowledge
base of the country or community in question, rather than seeking to provide traditional socie-
ties with what they purportedly lack. In such an approach, the role of the state or international
agencies is not merely to provide communities or countries with the know-how, information
and modern technologies that they need, but also to enhance and reinforce the detailed and
precise know-how that they already hold. Such approaches seek to better utilize and harness
the great potential that traditional knowledge and grassroots innovations have for improving
local livelihood conditions and sustainably utilizing natural resources. Traditional knowledge is
thereby recognized as an important source of innovation for improving local livelihoods and
sustainable resource use, which has been underutilized in the past. As the title of this confer-
ence indicates, the challenge for policymakers is to find ways of harnessing traditional knowl-
edge for development in a manner which respects and enhances the intellectual and cultural
vitality and integrity of communities, the customary laws and protocols which they apply to
such knowledge, and the sustainability of natural resource use guided through the knowledge.

Within this context, the present paper describes WIPQ’s existing work program on the
protection of traditional knowledge, innovations and creativity. It summarizes WIPQO’s past,
present and future activities and concludes with some reflections on the roles of WIPO and
other intergovernmental agencies in the protection of traditional knowledge (TK). It draws at-
tention to the intellectual property protection needs of TK holders in developed and developing
countries and describes the initiatives taken to address these needs."

Use of terms and scope of the paper

Two uses of the term ‘traditional knowledge’ have become customary in the work of WIPO:
first, a general sense (TK lato sensu), which embraces the content of knowledge itself as well
as traditional cultural expressions (TCEs)/expressions of folklore, and distinctive signs and
symbols associated with TK;? and, second, a more precise sense (TK stricto sensu), which
refers to “the content or substance of traditional know-how, skills, practices and learning”; this
can be recognized as distinct subject matter, even though this “content or substance may be
considered integral with traditional ways of expressing the knowledge and the traditional con-
text in which the knowledge is developed, preserved and transmitted.” This second, more
precise, sense delineates the scope of knowledge addressed in this paper and is used throughout
this text.*

Within discussions on the legal protection of TK a distinction has commonly been made
between ‘positive’ and ‘defensive’ protection of TK. The term ‘defensive protection’, when
applied to TK and genetic resources, refers to measures aimed at preventing the acquisition of
IP rights over TK or genetic resources by parties other than the customary custodians of the
knowledge or resources. In contrast, the term ‘positive legal protection’ refers to the use of
existing IP or contractual rights or the development of sui generis rights to enable the affirma-
tive protection of TK by and for TK holders themselves. This would entail a specific right on
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behalf of the TK holders to restrict the way the TK is used by others, or to claim compensation
for its use.

In the work of the WIPQ, it has frequently been stressed that protection of TK should be
undertaken in a comprehensive manner, potentially using both positive and defensive forms of
protection. Defensive protection is no substitute for positive protection, and should not be
mistaken for the acquisition and active exercise of rights in the protected material. Its impact
is limited to preventing other parties from gaining IP rights, and does not in itself prevent others
from using this material. Often, the active assertion of rights (positive protection) is necessary
to prevent the unauthorized or illegitimate use of TK. In some scenarios, defensive protection
may actually undermine the interests of TK holders, particularly when this involves giving the
public access to TK, which is otherwise undisclosed, secret or inaccessible. Therefore a
careful balance of positive and defensive protection measures and proactive international prop-
erty (IP) management on the part of TK holders are an important requirement. This will be
taken up further in Section IV below.

WIPO and traditional knowledge
Background on the World Intellectual Property Organization

WIPO is a specialized agency of the United Nations (UN) system of organizations; its mandate
is to promote the protection of IP throughout the world through cooperation among States and,
where appropriate, in collaboration with other international organizations. The notion of “intel-
lectual property” is defined in the Convention Establishing the WIPO (1967) to include rights
relating to:

* literary, artistic and scientific works;

* performances of performing artists, sound recordings, and broadcasts;

¢ inventions in all fields of human endeavor;

* scientific discoveries;

* industrial designs;

* trademarks, service marks, and commercial names and designations;

* protection against unfair competition; and

* all other rights resulting from intellectual activity in the industrial, scientific, literary or

artistic fields.®

WIPO currently has 179 Member States and maintains its headquarters in Geneva, Swit-
zerland. Its main activities include:

* facilitating the conclusion of new international treaties and the modernization of national
legislation;

e administration of more than 20 international treaties in the fields of copyright, related
rights, patents, industrial designs and trademarks;

e providing technical advice and assistance to developing countries as part of an extensive
development cooperation program;

e preparing information and advice to a diverse range of parties; and

* maintenance of services for facilitating the obtaining of protection of inventions, marks
and industrial designs for which protection in several countries is desired.

A history of WIPO’s work on TK

WIPO began its work on TK-related subject matter in 1978, when it initiated discussions on the
sui generis protection of expressions of folklore in collaboration with the United Nations Edu-
cational, Scientific and Cultural Organization (UNESCOQO). This work resulted in 1982 in the
adoption of “Model Provisions for National Laws on the Protection of Expressions of Folklore
against lllicit Exploitation and Other Prejudicial Actions”. Following the adoption of the Model
Provisions, WIPQO’s work did not focus on TK-related subject matter per se for more than a
number of years.
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Issue identification and needs assessment: 1998—1999

In 1998, WIPO began a new set of activities designed to explore the IP aspects of the protec-
tion of TK. The main objective of these activities was to identify and explore the IP needs and
expectations of the holders of TK in order to promote the contribution of the IP system to their
social, cultural and economic development.

During this period, new activities were aimed at identifying the issues involved, recognizing
that basic conceptual groundwork and systematic data collection were required to assess the
IP aspects of the protection of TK, and identifying the scope of future work in a way that
reflected the interests of all stakeholders. To this end, a range of activities was carried out by
WIPOQ, including nine fact-finding missions (FFMs) to 28 countries.® The FFMs were designed
to identify the IP needs and expectations of TK holders for the legal protection of their knowl-
edge and practices. While the IP needs of TK holders had been referred to in other interna-
tional forums, there had been no systematic global exercise by international organizations to
document and assess the IP-related needs of TK holders. Based on the FFMs, WIPO pre-
pared and published a draft FFM report for public comment. All received comments were
integrated and a final report was issued in 2001.7

WIPO has also undertaken, in cooperation with the United Nations Environment Programme
(UNEP), an On-site Documentation Project on the Role of IPR in the Sharing of Benefits
Arising from the Use of TK and Associated Biological Resources. This project produced three
case studies, which WIPO and UNEP jointly submitted to the Conference of the Parties (COP)
of the Convention on Biological Diversity (CBD). The case studies focus on situations in which
IPR were used as a tool for benefit sharing in India, Mali and Nigeria. The cases constitute part
of a larger study undertaken by WIPO and UNEP on the role of IPR in benefit sharing relating
to biological resources and associated TK. The experiences included in these studies may
provide lessons on how effective protection of IPR can support implementation of the CBD
with respect to the sharing of benefits arising from the use of biological resources and associ-
ated TK.

2000-2001: addressing IP needs of TK holders

WIPQO’s exploratory work in 1998 and 1999 showed that TK is a rich source of creativity and
innovation. The issues are complex, however, and in order to achieve better understanding
and promote wider consensus, the work program for 2000-2001 moved beyond issue—identifi-
cation and addressed several IP needs identified during 1998 and 1999. These activities
included the development of informational materials on TK and IP, particularly in the form of a
Distance Learning course on IP and TKS, the holding of information workshops on IP and TK®,
the development of information, training and standards regarding IP and the documentation of
TK, and studies of actual examples in which TK protection has been sought under the IP
system, and publication of the lessons learned.™

These specific programme activities, which responded directly to the needs identified by
TK holders in the previous biennium, were supplemented in 2000 by developments which took
place in the context of Member State discussions on IP and genetic resources and which led to
the creation of a new body within WIPO that is dedicated exclusively to IP issues that arise in
relation to genetic resources, TK and folklore. These developments are addressed in the next
Section.

The WIPO intergovernmental committee on intellectual property and ge-
netic resources, traditional knowledge and folklore

After discussions among WIPO Member States beginning in September 1999 about intellec-
tual property and genetic resources, the WIPO General Assembly' decided that a distinct
body should be established within WIPO to facilitate discussions among Member States on
issues related to genetic resources, TK and expressions of folklore. The Member States de-
cided to establish this body in the form of an Intergovernmental Committee on Intellectual
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Property and Genetic Resources, Traditional Knowledge and Folklore (“the Intergovernmental
Committee”).

The mandate of the committee

The Intergovernmental Committee constitutes a forum for discussions among Member States
on intellectual property issues arising in the context of (i) access to genetic resources and
benefit sharing; (ii) protection of TK, whether or not associated with those resources; and (iii)
protection of expressions of folklore.

In considering the relationship between IP and genetic resources, TK and folklore, the
Committee has undertaken information gathering, policy discussion, and practical capacity-
building in these three policy areas. This work has highlighted the overlapping nature of this
subject matter and pointed to the benefits of an integrated approach to continuing international
cooperation on these IP concerns. The Committee’s approach has also illustrated the benefits
of interaction and feedback between the parallel processes concerning policy dialogue, pool-
ing information and building capacity. This is shown in a concrete way in some of the key
outcomes of the Committee. For example, the Committee has collected and analyzed exten-
sive information about various national approaches to TK protection. This at once creates an
informed basis for policy discussions and provides a resource for assessing practical options
for national and local initiatives to protect TK.

The Committee’s work has built on the existing basis of consultations, including the WIPO
Fact-Finding Missions in 1998-99 and the earlier work of such bodies as the WIPO Meeting on
Intellectual Property and Genetic Resources in 2000. An active program of consultation and
dialogue has complemented the formal proceedings of the Committee, with emphasis on re-
gional dialogue and enhanced participation of indigenous and local communities in WIPO
activities. The Committee has provided a framework for interaction with other international
processes concerned with IP aspects of TK and genetic resources, in particular the CBD and
FAO.

Outcomes of the committee’s work between 2001 and 2003

In its first five sessions, the Committee has produced a comprehensive set of outcomes, which
are summarized in this section. The first biennium of the Committee’s work has yielded a
detailed, integrated set of materials that draw together a wide range of national experience
with IP protection of TK, which at once provides a consolidated foundation for international
discussions on new or adapted IP protection systems, and provides an informed basis for
capacity-building and national policymaking processes.

Activities concerning norms for legal protection of TK

The Committee developed a series of studies on legal protection of TK, based on some 61
responses to two questionnaires.’? This included surveys of national experiences with IP pro-
tection of TK,'® analysis of the elements of a sui generis TK system,'* analysis of the definition
of TK,'® and a composite study distilling this material into a single document.'® These docu-
ments included details of national sui generis laws for protection of TK, and the range of expe-
riences reported using IP laws (sui generis and otherwise) to protect TK. These materials are
available both as the basis for continuing international policy discussions on specific TK pro-
tection, and to support national policymaking and the assessment of practical options both for
the use of existing IP tools and the development of new forms of IP protection.

The Committee gave extensive consideration to the use of databases, registries and other
collections and inventories for the protection of TK, and this discussion clarified that databases
could be used for the preservation, positive protection and defensive protection of TK. The
role of databases for the positive protection of TK was shown in the use of databases with
security or access controls which give effect to customary laws and protocols governing the
authorized access and distribution of knowledge.'” A database of patents granted on tradi-
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tional medical knowledge illustrated another way of linking positive protection and TK
databases.®

Extensive analysis was also given to the use of databases and other collections of informa-
tion in the context of general defensive protection strategies. This focused on approaches to
ensure that existing disclosed TK was taken into account in the patent examination process.
Based on responses to widely distributed questionnaires, inventories of relevant on-line
databases'® and periodicals®® were developed to assist in the creation of tools for more ready
access to publicly disclosed TK in searches for relevant prior art. This in turn led to the crea-
tion of a TK portal as a pilot version of a potential searching tool for patent examiners.2! The
purpose of this was not to induce the disclosure of TK, but to ensure that any TK already
disclosed would be taken into account when potentially relevant patent claims were being
assessed. This approach has been taken further in forums beyond the Committee, with steps
being taken to enhance the coverage of documented TK in the minimum documentation of the
Patent Cooperation Treaty (PCT) system?? and to expand the International Patent Classifica-
tion to provide for more accurate and focussed searching for relevant TK during the patent
examination process.3

A further defensive mechanism that was considered by the Committee concerned the use
of disclosure requirements in the patent system to ensure disclosure of TK (and potentially
also its origin and the legal circumstances surrounding its access) that is used in the develop-
ment of a claimed invention.?* This was studied in conjunction with comparative defensive
measures concerning genetic resources used in inventions.

Activities concerning IP aspects of genetic resources associated with TK

The work of the Committee on IP aspects of genetic resources associated with TK took two
general directions. First, it considered licensing practices concerning IP aspects of access to
genetic resources; and second, it considered the role of patent disclosure requirements in
relation to inventions that are based on access to genetic resources.

Document WIPO/GRTKEF/IC/2/3 considered operational principles for intellectual property
clauses of contractual agreements concerning access to genetic resources and benefit-shar-
ing. Further study of IP and genetic resources licensing was based on a widely-circulated
survey (document WIPO/GRTKF/IC/Q.2) and the development of a database of contractual
practices (based on a proposal in document WIPO/GRTKF/IC/3/4). This process had two
complementary objectives: First, to create a practical tool so as to provide actual information
on contracts concerning access to genetic resources to those with a practical or policy need to
consider the range of licensing practices that have been employed; and second, to provide an
empirical basis for proposed work towards developing guidelines or principles on the IP as-
pects of licensing access to genetic resources. At its fifth session the Committee considered
some interim insights and results from this work and the sixth session will consider some
possible principles developed from the findings to date.

Building on earlier work within WIPO, and responding also to a request from the COP of the
CBD,? the Committee requested a technical study on disclosure requirements in patent law
that were relevant to traditional knowledge or genetic resources used in the course of develop-
ing a claimed invention. An initial report (document WIPO/GRTKF/IC/4/11) and a draft study
(document WIPO/GRTKF/IC/5/11) were developed for the Committee’s consideration; these
documents considered the interaction between legal systems governing access to TK and
genetic resources on the one hand and established patent law in line with existing international
standards, and aim at providing input for policymakers.

Outlook on future work of the intergovernmental committee

In September 2003 the WIPO General Assembly decided to push forward the work relating to
IP and genetic resources, TK and folklore. The Assembly decided on an extended mandate
for the WIPO Intergovernmental Committee which requires the Committee to accelerate its
work, and to focus in particular on the international dimension of IP and genetic resources, TK
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and folklore. The new mandate excludes no outcome for the Committee’s work, including the
possible development of an international instrument or instruments in this field.?

Many comments at the General Assembly highlighted that the Committee’s work to that
date had already led to a much greater understanding of crucial concepts and IP issues, and
that it had clarified how to deal with concerns about inadequate protection of TK. The discus-
sions highlighted the expectation of a number of countries that specific steps should be taken
to strengthen protection, including the development of specific new international instruments;
others pointed out that the significance of the issues, and their complexity, meant that further
analysis and clarification was needed before crystallizing formal outcomes; there is also a view
that more work needs to be done to explore the full potential of existing IP rights and systems
to protect TK. The Program and Budget approved by the above-mentioned session of the
General Assembly included a range of complementary activities, including continuing capac-
ity-building, legislative assistance and cooperation with a range of national, regional and inter-
national initiatives. Along with extensive surveys, case studies and analysis of legislation
already undertaken by the Committee, these activities will provide a strong basis for the new
phase of WIPO’s work in this area, and ensure that it is based on a rich understanding of
existing approaches and the costs and benefits of different policy options.

Cooperation with other intergovernmental organizations

Besides the active cooperation between WIPO and UNCTAD - of which this paper is one
expression - WIPO has also cooperated with other intergovernmental organizations and UN
agencies in the work of the Committee. In the field of TK and genetic resources, the coopera-
tion and coordination have been focused primarily on the CBD and FAO.

Since the first session of the Committee, the Committee members have expressed a strong
indication that the Intergovernmental Committee should work closely with the CBD and the
FAOQ, in order to ensure that its work is consistent with and supportive of the work undertaken
by these organizations on genetic resources and TK. Following these indications and pursu-
ant to Decisions 1V/927 and VI1/20% of the COP of the CBD, the WIPO Secretariat and the
Secretariat of the CBD (SCBD) entered into a Memorandum of Understanding (MOU) in order
to formalize the already existing cooperation between them. Within the framework of the MOU
as well as prior to its signature, an extensive program of cooperation was conducted which
included the following activities:

e WIPO and UNEP jointly submitted to the fifth meeting of the COP three case studies on
the role of IP rights in the sharing of benefits arising from the use of biological resources
and associated TK, as requested by Decision IV/9 of the COP;*

e As stipulated in Decision 1V/9, the Executive Secretary transmitted to WIPO those Deci-
sions and documents of the fourth COP which relate to IP rights for integration into the
relevant subprograms of WIPO’s Main Program 11, entitled Global Intellectual Property
Issues;®

* As requested in Decision V/26 of the COP,3' WIPO assisted the Executive Secretary of
the CBD in the preparation of a “Report on the Role of IP Rights in the Implementation of
Access and Benefit-sharing Arrangements”® for the first meeting of the Ad Hoc Open-
ended Working Group on Access and Benefit-sharing of the CBD, which led to the devel-
opment and adoption of the draft Bonn Guidelines;

* The Executive Secretary of the CBD transmitted to the Committee the Report of the CBD
Working Group on Access to Genetic Resources and Benefit-sharing®® as well as certain
Decisions of the sixth COP to the CBD, which contained, respectively, the draft and final
texts of the Bonn Guidelines on Access to Genetic Resources and the Fair and Equitable
Sharing of the Benefits Arising from Their Utilization (“the Bonn Guidelines”);*

e The CBD Ad Hoc Open-ended Intersessional Working Group on Article 8(j) and Related
Provisions contributed to the compilation of the WIPO Inventory of TK-related Periodicals
and the Inventory of TK-related Databases;®

e In 2002 WIPO and UNEP submitted a draft Study to the sixth COP on the role of IP rights
in the sharing of benefits arising from the use of biological resources;
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e WIPQ is contributing to the ‘Composite Report on the Status and Trends Regarding the
Knowledge, Innovations and Practices of Indigenous and Local Communities’ currently
under preparation by the SCBD, as requested in Decision VI/10;%

» the CBD Open-ended Inter-Sessional Meeting on the Multi-Year Programme of Work of
the Conference of the Parties up to 2010 (MYPOW) has recommended that WIPO be
invited by the Executive Secretary to further explore and analyse the role of IP rights in
technology transfer in the context of the CBD;* and

¢ as requested in Decision VI/24C3® and in accordance with a decision of the WIPO Gen-
eral Assembly, WIPO prepared and transmitted to the CBD a Technical Study on Disclo-
sure Requirements Concerning Genetic Resources and Traditional Knowledge.* This
Technical Study will be considered at the seventh meeting of the COP of the CBD.

Further collaboration between the Secretariats of the CBD and WIPO within the framework
of the MOU may include the linking of the CBD Clearing-house Mechanism*® with certain
components of the WIPO Intellectual Property Digital Libraries (IPDL),*' pursuant to the rec-
ommendations issued by the CBD-MYPOW on technology transfer.#

The basic terms of reference for the Intergovernmental Committee, as adopted by the
General Assembly, foresee that the Committee may address IP issues which arise in the con-
text of multilateral systems for access to genetic resources and benefit-sharing.*® In this con-
text, WIPO has collaborated extensively with FAO during the negotiations for the FAO Interna-
tional Treaty on Plant Genetic Resources for Food and Agriculture (ITPGR), which establishes
a Multilateral System of Access and Benefit-sharing.** At its first session, the Intergovernmen-
tal Committee reached general agreement on undertaking a possible task on IP issues relating
to this Multilateral System,*® taking into account the conclusions of the FAO negotiations.
Pursuant to the mandate and decisions of the Intergovernmental Committee, WIPO has col-
laborated extensively with FAO, including on the following activities:

e WIPO provided technical-level information on IP matters during the negotiations for the
International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGR or “In-
ternational Treaty”) for resolving certain IP issues which had arisen in the context of the
negotiations;*

e WIPO contributed information on IP and genetic resources for food and agriculture to the
Committee on Agriculture of the FAO, the Intergovernmental Technical Working Group on
Plant Genetic Resources for Food and Agriculture, and the Intergovernmental Technical
Working Group on Animal Genetic Resources for Food and Agriculture;*

e The FAO regularly informed the Committee of the progress of negotiations on plant ge-
netic resources and formally transmitted the ITPGR to the Committee as an information
document, once the Treaty had been adopted;*°

* WIPO has contributed to the first meeting of the Interim Committee for the International
Treaty and has been invited by the Interim Committee to send one representative to an
Expert Group on the Terms of the Standard Material Transfer Agreement to provide tech-
nical assistance at the request of the Expert Group;*° and

e The FAO Commission on Genetic Resources for Food and Agriculture has requested that
WIPOQO be invited to cooperate with the FAO in preparing a study on how IP rights may
affect the availability and use of material from the International Treaty and the Interna-
tional Network of Ex-situ Collections under the Auspices of the FAQ.®'

WIPO has also participated in thematic meetings organized by the FAO which address
specific IP issues, such as an Expert workshop on public agricultural research and the impact
of IP rights on biotechnology in developing countries, and has undertaken to contribute infor-
mation on global patenting trends in respect of plant genetic resources for food and agricul-
ture, covered by the ITPGR, to the FAQ.%?

In the context of its work on TCEs and expressions of folklore, the WIPO has also cooper-
ated and coordinated its work with the United Nations Educational, Scientific and Cultural
Organization (UNESCOQO). Detailed information regarding outcomes and current status of this
coordination and cooperation are available on the WIPO website.5?

Based on past cooperation with UNCTAD and on WIPQO’s experiences in its own program
of cooperation for economic development, the final section of this paper will set out some
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reflections on the role of IP in harnessing TK for development, which may be of relevance in
the context of UNCTAD’s work on trade and development.

Intellectual property and the harnessing of traditional knowledge for trade
and development: the role of WIPO and other specialized United Nations
agencies

For more than half a century, development policies have been dominated by the idea that the
role of national governments and intergovernmental organizations is to provide what poor peo-
ple lack — for example, funding, training, or employment. Development strategies have not
been built on resources in which poor people often are rich, such as their own knowledge,
innovations and creativity. Harnessing TK might facilitate a bottom-up approach to trade and
development, which reverses the understanding of agencies involved in the development proc-
ess.

Lessons learned from WIPQO’s work on intellectual property and TK suggest that in order to
harness TK for trade and development in this manner, the legal protection of TK by IP rights is
a necessary requirement, but by no means the only one. Apart from IP issues, the utilization of
TK for trade and development requires additional elements that merit attention from intergov-
ernmental organizations. The following paragraphs set out some elements that WIPO is not
able to cover but that need attention.

To harness TK for trade and development, it is necessary to combine the legal protection of
TK with investment and entrepreneurship. As indicated by UNCTAD, this can be achieved
through “comprehensive strategies to harness TK for development and trade, reflecting the
national development objectives and interests of indigenous and local communities”. % In
addition to legal protection, such comprehensive strategies might include, inter alia, the follow-
ing three steps:

(i) documenting and disseminating TK:

- linking innovators from the private, public, and formal and informal sectors;
- disseminating TK to link TK holders with investors and entrepreneurs; and
- promoting lateral learning among TK holders;
(ii) converting TK into products and services:
- facilitating access to venture capital;
- facilitating access to microcredit;
- scaling up of innovations; and
- establishing R&D partnerships between formal and informal innovators;
(iii) commercializing TK-based products and services:
- Assisting in market research;
- Helping in market development and generation of consumer demand for TK-based
products; and
- Formulating trade policy incentives for TK-based products.

Comprehensive strategies for TK in trade and development should encompass these three
elements, which are distinct from the development of new standards concerning the availabil-
ity of IP rights for TK. The establishment of comprehensive strategies for the harnessing of TK
in trade and development may require legal protection of TK inter alia, but it is not conditional
on the establishment of IP protection for TK. Rather, it requires the provision of accurate IP
information for the effective use of IP rights in such strategies. Based on its experience with the
protection of TK, WIPO would be willing and able to provide accurate IP information as a
contribution to the development of such comprehensive strategies.

Conclusion

The importance of traditional knowledge and associated genetic resources for an integrated
development policy is increasingly recognized by development actors at the local, national and
international levels. Intellectual property protection of TK and associated resources takes on a
particular significance in this context. WIPO recognizes that IP rights are a necessary require-
ment, but not the only requirement, for harnessing TK for trade and development. As the
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specialized UN agency responsible for IP, WIPO hopes that its work on IP protection will con-
tribute to the harnessing of TK for a sustainable and bottom-up approach to trade and develop-
ment. Since 1998, WIPO’s work has aimed at producing and providing accurate technical IP
information to the relevant stakeholders and international organizations, particularly regarding
the relevance of IP for TK and genetic resource policy.
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TRADITIONAL KNOWLEDGE:
RESISTING AND ADAPTING TO GLOBALIZATION

Douglas Nakashima

Introduction

Science is but one system of knowledge among many. Other knowledge systems, embedded
in a wide array of cultures and sustaining a broad spectrum of ways of life, constitute a rich and
diverse intellectual heritage that is attracting increasing attention worldwide. Often referred to
as traditional ecological knowledge, traditional knowledge (TK) or local or indigenous knowl-
edge, these “other systems” are the sophisticated sets of information, understandings and
interpretations that guide human societies around the globe in their innumerable interactions
with the natural milieu: agriculture and animal husbandry; hunting, fishing and gathering; strug-
gles against disease and injury; naming and explanation of natural phenomena; and strategies
for coping with fluctuating environments. This fine-grained interplay between societies and
environments provides local and indigenous knowledge systems with their diverse structures
and content; their complexity, versatility and pragmatism; and their distinct internal logic an-
chored in specific world views.

From the viewpoint of science and technology, these other systems of knowledge hold
considerable promise. For the pharmaceutical industry, traditional health practitioners facili-
tate the search for new bioactive ingredients by providing privileged information about their
selective use of biodiversity. Similarly, the numerous crop varieties developed and sustained
by generations of small-scale farmers offer a genetic pool of considerable interest to
biotechnologists, including those of the agro-chemical industry. In the environmental domain,
resource users have constructed sophisticated understandings of local ecosystem function,
and their direct involvement in the management process is now seen as the sine qua non of
successful biodiversity conservation.

So, after decades of grudging acknowledgement, TK has now become, at least in certain
circles, fashionable. The resulting bandwagon effect has led to an increasingly common abuse
of terms. In the development and resource management milieu, one now finds the terms tradi-
tional knowledge and indigenous knowledge loosely applied to a wide array of activities many
of which do not give any serious consideration to the knowledge possessed by local commu-
nity members. Nevertheless, by applying the buzzword of the moment, these actions benefit
from the aura currently surrounding the concept of TK.

Interactions between science and TK: A brief history

But it is no simple matter to shift from the mere use (or abuse) of the term to the actual
articulation of scientific and traditional knowledge. To appreciate some of the major hurdles
ahead, we can benefit from a brief look to the past, for the dialogue between western scientists
and indigenous knowledge holders has an extensive history.

In the colonial period, when Europe was “discovering” the world, the disciplines of ethnobotany
and ethnozoology were established to grapple with the sudden influx of biological information
from “exotic” corners of the world. These disciplines grew by leaps and bounds, bolstered by
substantial inputs of TK. Their primary mission, however, was not to understand these other
knowledge systems per se, but rather to glean from them useful information for the further
development of colonial science. Efforts focused on compiling lists of novel plants and ani-
mals that were “useful” to local populations and, consequently, were thought to be of potential
utility back home.

But colonial scientists did not limit their reliance on local experts to the simple identification
of species of interest. They actually adopted from their indigenous counterparts entire classifi-
cation schemes that order and interpret these ecological systems according to an indigenous
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logic. In this manner, western taxonomic knowledge and practice were significantly transformed
by their encounter with traditional systems of knowledge and meaning. European understandings
of Asian botany, for example, “ironically, depended upon a set of diagnostic and classificatory
practices which, though represented as Western science, had been derived from earlier codi-
fications of indigenous knowledge” (Ellen and Harris 1999: 182). Throughout the colonial pe-
riod, western scientific understandings expanded through the appropriation of traditional eco-
logical knowledge, with little acknowledgment of the intellectual origins of their borrowed dis-
coveries.

Has the situation changed today? Certainly the colonial attitude lives on in the surreptitious
appropriation of TK for commercial ends. At the same time, efforts are being made to move
towards new relationships between science and TK, based on partnership, exchange and
mutual benefit. While the goals may be laudable, they remain difficult to achieve, and the way
forward, even when travelled with the best of intentions, is fraught with pitfalls.

Intellectual property and TK

The need for appropriate systems of protection for TK is now widely recognized. Existing ar-
rangements for protecting intellectual property rights (IPR) seemed in the first instance to offer
a logical solution. Patent and copyright laws, however, have evolved within very particular
socio-economic and political contexts. They are designed to protect individuals whose specific
“‘inventions” require safeguarding in view of their perceived market value. Can such arrange-
ments accommodate TK, which is collectively owned, whose “invention” extends across sev-
eral generations and whose intent is to provide ecological understanding and social meaning,
and not commercial profitability (Prott in press)?

Given these inherent incompatibilities, the application of conventional IPR may have im-
pacts quite other that those intended. By protecting select elements in isolation from the larger
cultural context, IPR encourage fragmentation and atomization of the cultural system. By des-
ignating knowledge “owners”, they may trigger social dissension between those recognized as
proprietors and other community members that are excluded. And finally, as conventional IPR
serve to protect knowledge by setting the rules for its commercial exploitation, they in fact
deliver up local knowledge to the global marketplace (Barsh 1999).

In short, existing IPR arrangements are culturally inappropriate for protecting TK systems.
Today efforts are turning towards the considerably more challenging task of defining com-
pletely new or sui generis systems for protection. Much difficult groundwork is required before
we can begin to speculate as to what such systems might encompass, how they might operate
and whether or not they might provide culturally appropriate solutions.

The challenge of articulating science and TK

Just as existing IPR systems jeopardize rather than facilitate TK preservation, the integration
of this knowledge into scientific frameworks may pose similar problems. Unlike for IPRs, how-
ever, the potential negative impacts of science on TK systems are as yet little appreciated

From the scientific viewpoint, TK is first and foremost a resource. During past decades,
many scientists have expressed their appreciation of the wealth of useful information embed-
ded in TK and have recognized the utility of integrating the two (scientific and traditional) sys-
tems of knowledge. Integration of TK with science, however, requires the extraction of relevant
knowledge through a process of scientific validation in order to separate the “useful” from the
“useless”, the objective from the subjective, indigenous science from indigenous belief. One
cannot help but see the parallels between this contemporary mining of traditional knowledge
for information useful to science and similar activities during the colonial period.

While this process may be profitable to science, for TK systems the result is once more
dismemberment and fragmentation. Even scientists with the best of intentions may end up
accelerating the demise of these other systems of knowledge by valorizing those components
that most resemble scientific information and implicitly casting aspersions on other elements
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that scientists consider to be of the realm of superstition and belief. The result is the acceler-
ated replacement of the traditional systems with the scientific system.

Towards a more equitable relationship

Whereas this article began with the topic of science, discussion of TK have lead to conclusion
with culture. For the challenges as yet to be resolved, whether they relate to standardization for
the protection of TK or to equitable means of articulating TK and science, are fundamentally
cultural.

For scientists, culture tends to be viewed as a foreign quantity whose consideration falls
outside the bounds of their profession. Certainly they would agree to linking the cultural factor
with the indigenous component of the equation. For the purposes of this discussion, however,
it is the culture of science that is of particular relevance (Nakashima and Roué in press). To
briefly illustrate this point, consider two fundamental cultural constructions that have provided
science with its very foundations, and which today remain an everyday reality of scientific
thought and practice. These include (i) the conceptual separation/opposition of nature (envi-
ronment) and culture (society) and (ii) the differentiation of rationality and spirituality, the em-
pirical (science) and the symbolic (religion). These tenets are such an integral part of the
scientific world view (epistemology) that scientists are not aware of them as specific cultural
interpretations of the world. For them, they simply represent reality. Scientific reality, however,
differs distinctly from that lived by TK holders, who conceive of the world as a place with
pathways between the natural and societal realms and one where spirituality infuses everyday
objects and everyday acts.

In other words, there is no objective basis for considering science a superior reference
point for reality than any number of other world views, indigenous or otherwise. We can, of
course, arbitrarily choose. Given science’s institutional power in mainstream society, it is not
surprising that the “objective and rational” scientific method is repeatedly called upon to judge
other knowledge systems (Agrawal 1999). But it is important to recognize that this is a societal
choice, not one defensible from any neutral or acultural perspective. Consequently, the en-
counter between scientific and traditional knowledge must be apprehended as a meeting of
cultures, with the cultural component as prominent in one camp as in the other.

Full appreciation of this perspective, changes our approach in articulating scientific and TK
systems (a more appropriate term than ‘integration’). Greater emphasis must be placed on
levelling the playing field and appreciating TK not as sets of information, but as integral compo-
nents of dynamic societies and cultures. Conservation of TK, therefore, must pass through the
pathways of conserving language (as language is an essential tool for culturally-appropriate
encoding of knowledge); ensuring knowledge transmission; strengthening the control of tradi-
tional societies over the processes of change that affect them; and conservation and contin-
ued access to the environments upon which their way-of-life depends.

Conclusion: A new impetus for UNESCO action on local and indigenous
knowledge

Traditional knowledge and management are not new themes for UNESCO. Early initiatives in
the 1970s and 80s addressed traditional agro-piscicultural systems in Mexico through the Man
and the Biosphere programme( MAB), and traditional marine resource management in the
Pacific Basin through the Coastal Marine Programme (Ruddle and Johannes 1985). At the
1992 United Nations Conference on Environment and Development, clear reference was made
to TK in the Rio Declaration and Agenda 21. As well, the ‘knowledge, innovations and practices
of indigenous and local communities’ are the focus of Article 8 (j) of the Convention on
Biodiversity(CBD), and this article continues to provide an important impetus for international
action.

Recently, TK has re-emerged as a priority concern for several of UNESCO’s sectors
(Nakashima et al. 2000). The issue received strong support at the World Conference on
Science, held in Budapest in June/July 1999, where a special thematic session was organised
on “Science and Other Systems of Knowledge” (Nakashima 2000). A number of important
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recommendations concerning traditional knowledge systems were approved by the over 150
countries participating in this world event co-organized by UNESCO and the International Council
for Science (ICSU). Several UNESCO Member States also brought TK to the fore at the Or-
ganization’s last General Conference (October 1999, Paris). There, the Natural Sciences and
the Social & Human Sciences Commission decided that an intersectoral project on TK should
be proposed for inclusion in the next medium term strategy (2002-07).

In the Sector for Culture, strong interest in TK has been voiced through the priority given to
‘intangible cultural heritage’, and in particular, the calls to establish an international normative
instrument in this domain. In addition, the issues of ‘cultural rights’ and of indigenous peoples,
in particular in the context of the on-going Decade for Indigenous Peoples, are also of great
significance for UNESCO and have a clear relationship to the traditional knowledge area.

Given these converging priorities relating to TK, UNESCO’s sectors for Natural Sciences,
Social & Human Sciences, Culture, Education and Communications are collaborating in a
project on “Local and Indigenous Knowledge Systems (LINKS) in a Globalized World” that is to
be undertaken in 2002-03.The LINKS project will contribute to: (i) building equitable partner-
ships for biodiversity conservation between scientists and indigenous knowledge holders; (ii)
maintaining the vitality of TK within indigenous communities and reinforcing its transmission
between generations; and (iii) contributing to the development of innovative mechanisms for
protecting local knowledge from improper appropriation.
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PLANT VARIETY PROTECTION AND
THE PROTECTION OF TRADITIONAL KNOWLEDGE

Barry Greengrass

Introduction

Plant variety protection (PVP), also referred to as plant breeder’s rights (PBR), is an exclusive
right granted to the breeder of a new plant variety to exploit it. It is a form of intellectual property
right (IPR) and is an independent sui generis form of protection tailored to the protection of
new plant varieties.

Why should new plant varieties be protected? Breeding new varieties of plants requires a
substantial investment in terms of skill, labour, material resources and money, and it may take
many years (10 to 15 years in the case of many plant species). Once developed and released
into the market, the variety can readily be reproduced, in which case its breeder is deprived of
the opportunity to profit adequately from his or her investment. Granting to breeders of new
varieties the exclusive right to exploit their varieties both encourages breeders to invest in
plant breeding and contributes to the development of agriculture, horticulture and forestry.

The International Union for the Protection of New Varieties of Plants

The International Union for the Protection of New Varieties of Plants (UPOV)' is an intergov-
ernmental organization with headquarters in Geneva, Switzerland. UPOV was established by
the International Convention for the Protection of New Varieties of Plants (the UPOV Conven-
tion), which was signed in Paris in 1961 (the 1961 Act). The Convention entered into force in
1968 and was revised in Geneva in 1972, 1978 and 1991. The 1978 Act entered into force on
November 8, 1981, and the 1991 Act entered into force on April 24, 1998.

The parties to the Convention (“the member States”) undertake to grant PBR with respect
to new plant varieties in accordance with the principles established in the Convention and thus
on an internationally harmonized basis.

UPOV member States: As of 30 June 2004, UPOV had 55 member States, which are
listed in Box 1. Membership has been expanding worldwide, and many new members are
developing countries. A further 21 countries and two regional organizations have initiated with
the Council of UPQV the procedure for becoming members of the Union.2 Many non-member
States currently have laws or proposals for laws to protect plant varieties. Information available
to UPQV suggests that the number of States likely to have laws based on the UPOV Conven-
tion in the near term is at least 110.

Box 1: UPOV Member States

Argentina, Australia, Austria, Belarus, Belgium, Bolivia, Brazil, Bulgaria, Canada, Chile,
China, Colombia, Croatia, Czech Republic, Denmark, Ecuador, Estonia, Finland, France,
Germany, Hungary, Ireland, Israel, Italy, Japan, Kenya, Kyrgyzstan, Latvia, Lithuania,
Mexico, Netherlands, New Zealand, Nicaragua, Norway, Panama, Paraguay, Poland,
Portugal, Republic of Korea, Republic of Moldova, Romania, Russian Federation, Sin-
gapore, Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, Trinidad and To-
bago, Tunisia, Ukraine, United Kingdom, United States of America, Uruguay.

(55 countries as of 30 June 2004)

The UPOV Convention: The latest amendment in 1991 reflected some 30 years of expe-
rience with the operation of the Convention, as well as scientific and technical developments
(e.g. the advent of biotechnology) during that period.
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Box 2: Main Features of the UPOV Convention

- Standard rules for granting of protection

° Novelty

° Distinctness

° Uniformity

° Stability

° Appropriate denomination
- Minimum duration of protection

° 20 years (trees/vines: 25 years)
- Minimum number of plant genera and species whose varieties must be protected
- Rules for national treatment and priority that regulate relations between member States
- Minimum scope of protectiontion

The UPQV Convention has five main features (see Box 2).

In seeking protection under the UPOV Convention special attention should be paid to the
three technical criteria specified in the Convention: (i) distinctness, (ii) uniformity, and (iii) sta-
bility. These criteria must be satisfied if a variety is to be identifiable. In addition, there are two
non-technical criteria: (i) the variety must be “new” in the sense that it must not have been sold
or offered for sale prior to certain specified dates, and (ii) it must be given an acceptable
denomination. The Convention forbids the addition of any other condition for granting protec-
tion.

The TRIPS Agreement and the UPOV system: Article 27.3(b) of the TRIPS Agreement
provides that “Members shall provide for the protection of plant varieties either by patents or by
an effective sui generis system, or by any combination thereof. ....” The UPQOV system for the
protection of new plant varieties can be considered as the best-known example of a sui generis
system meeting all requirements for an effective PVP system.

Traditional knowledge (TK) and the UPOV Convention

TK and the UPOV Convention: The UPOV Convention is an international convention dealing
exclusively with the protection of new plant varieties and is silent on the subject of TK and
genetic resources. However, it should be noted that the Convention does not forbid the grant-
ing or creation of rights in respect of TK, or categories of plant material that are not plant
varieties protected under the Convention. UPOV member States are free to establish special
systems for protecting TK as long as these do not conflict with the UPOV Convention.

Protection of TK by plant variety protection systems: The subject matter of PVP is the
plant variety itself. The plant variety must exist physically in order to be protected. Knowledge
frequently does not exist physically and is, therefore, not suitable for being given protection
under the UPOV system. All new varieties meeting the criteria of distinctness, sufficient uni-
formity, stability and novelty are protectable. New varieties developed by indigenous communi-
ties or farmers using TK, which have a fixed identity when reproduced, may, in many cases,
meet the UPQV criteria, in which case they can be protected under the Convention.

The process of applying for PVP is relatively simple and is normally completed by appli-
cants themselves without the help of legal specialists. As a result, the transaction costs in-
curred in applying and registering for PVP are reasonably low, which facilitates applications
from small plant breeders, individual farmers and local communities. The UPOV system could,
therefore, be used as a tool for promoting plant variety innovations by indigenous and local
communities and could thus contribute to the commercialization of their TK.

136



Greengrass - Plant Variety Protection and the Protection of Traditional Knowledge

Special features of the UPOV Convention relevant to the protection of the
interests of farmers and local communities

As was mentioned earlier, the UPOV Convention is silent on the subject of TK and genetic
resources as such. However, this does not mean that it is insensitive to concerns arising from
the application of the principles of the Convention on Biodiversity or the International Under-
taking on Plant Genetic Resources (IU). PVP under the UPOV Convention has several special
features relevant to the protection of the interests of farmers and local communities.

Distinctness: A variety should be distinct in order to be protected. Article 7 of the 1991 Act
of the UPQV Convention provides that:

“The variety shall be deemed to be distinct if it is clearly distinguishable from any other
variety whose existence is a matter of common knowledge at the time of the filing of the
application...”

“Variety” is defined in Article 1 (vi) of the 1991 Act in such a way that plant groupings that do
not satisfy the requirements for protection (e.g. some landraces) may still be commonly con-
sidered varieties for the purpose of distinguishing them.® This means that new varieties that
are candidates for protection should be distinct from all other known varieties, including those
landraces and traditional varieties, as well as commercialized or protected varieties, which
meet the definition of Article 1 (vi) and have a reasonably fixed identity when reproduced. The
UPQV system is designed to ensure that breeders cannot seek legal protection for existing
landraces or local varieties as such or for varieties that are not clearly distinguishable from
such landraces or local varieties.

Sufficient uniformity and stability: In order for plant variety protection to be granted and
enforced, the physical identity of the variety must be fixed in such a way that material of the
variety can be identified as such — for example, in the field or in a seed cleaning plant. If
necessary, as a last resort, it must be possible to convince a judge in a court of law that
particular plant material is material of a particular protected plant variety.

The UPQV Convention analyzes the question of varietal identity into the components of
distinctness, sufficient uniformity and stability (Articles 7 to 9 of the 1991 Act). A variety must be
distinct from other known varieties in order to be protected. Establishing the distinctness of a
variety requires that it be sufficiently uniform in its relevant characteristics to enable a descrip-
tion to be prepared that will distinguish the variety from other varieties of the same species. It
seems obvious that once this description is established, the variety must, when reproduced,
continue to exhibit these characteristics —that is to say, it must be stable. If its physical charac-
teristics change whenever it is reproduced, it will have no fixed identity to which a legal right
can be attached. Uniformity and stability are not, as such, objectives of the UPOV Convention;
they are criteria essential for identifying the subject matter of protection and enabling its effec-
tive enforcement.

Alternative criteria to distinctness, relative uniformity and stability, such as “identifiability”,
for the protection of plant varieties have been proposed, especially for categories of plant
material other than new varieties protected under the UPQOV system. However, such sugges-
tions fail to consider in any detail how varieties are to be distinguished from each other in
practice. Consideration should be given to whether such alternative approaches can, in prac-
tice, fix the identity of the protected material and enable its effective protection.

Prior informed consent and plant variety protection: It has been proposed that the
possession of prior informed consent (PIC) be required to be indicated on the applications for
certain new varieties. However, such a requirement cannot fulfill the objective of preventing the
sale of varieties developed without PIC, since such varieties could still be marketed without the
benefit of protection. It should be noted, however, that the UPOV Convention does not forbid
making PIC a regulatory requirement for the marketing of plant material.

Breeder’s exemption: The “breeder’s exemption” is one of the most important provisions
of the UPOV system. In order to ensure the continuity and further development of plant im-
provements, under the UPOV Convention, a protected plant variety must be available without
restriction for use by others* as starting material for the development of new varieties. The
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Box 3-1: Exceptions to the Breeder’s Rights (Article 15 of the 1991 Act)
(

1) [Compulsory exceptions] The breeder’s right shall not extend to:

(i) Acts done privately and for non-commercial purpose,

(ii) Acts done for experimental purposes, and

(iii) Acts done for the purpose of breeding other varieties, except where the provisions
of Article 14 (5) apply, or Article 14(1) to (4) apply in respect of such other varieties.
(“Breeder’s exemption”)

breeder of the resulting new variety must also be free, with one narrow exception,’ to market
the new variety without payment to the breeder of the protected variety used as a germplasm
source. The reasoning is that, if the breeder of a variety uses the variety of another breeder as
a germplasm source, his own variety should in turn be freely available. Without this concept,
overall progress in plant breeding and, therefore, benefits for society will be greatly inhibited. It
can be suggested that this issue needs to be carefully considered in designing any system for
protecting traditional varieties or knowledge.

Others often contrast the UPQV system with the patent system, in which protected plant
material may not be available for use as a germplasm source. The UPOV system takes into
account the nature of plant breeding and endeavours to balance the interests of breeders/
contributors to the improvement of genetic material through different generations.

This principle of free access to protected varieties can be considered as a form of sharing
the benefits derived from the utilization of genetic material that is already available. This has
been well recognized in discussions on the revision of the 1U.

Box 3-2: Exceptions to the Breeder’s Rights (Article 15 of the 1991 Act)

(2) [Optional exception] Notwithstanding Article 14, each Contracting Party may, within
reasonable limits and subject to the safeguarding of the legitimate interests of the breeder,
restrict the breeder’s right in relation to any variety in order to permit farmers to use for
propagating purposes, on their own holdings, the product of the harvest which they have
obtained by planting on their own holdings the protected variety or a variety covered by
Article 14(5) (a) (i) or (ii)

Farmer’s privilege: Another special provision of the UPOV ConventionReflects the UPOV’s
awareness of the desire of farmers to save part of their harvest of some crops in order to plant
a crop for the next season (“farm-saved seed”). The 1991 Act of the UPOV Convention allows
member States to, depending on national circumstances, exclude from the breeder’s right the
saving of part of the harvest of a holding for reuse as seed on the same holding. In this respect,
member States are free to establish appropriate provisions to balance the interests of farmers
and breeders in light of common practices in the country and national circumstances.

Exception for private and non-commercial Acts: The 1991 Act of the UPOV Convention
contains a provision, in Article 15(1), that has no equivalent in the 1978 Act. It requires States
acceding to the 1991 acts to shelter from the effect of the protection right all acts carried out for
private and non-commercial purposes. As a result of this provision, all acts with a protected
variety of indigenous and local communities for subsistence purposes clearly fall outside the
breeder’s right. Equally, this provision would seem to make it possible for States, if they so
wish, to exclude informal non-commercial seed exchanges between farmers from the effects
of the breeder’s right.
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Importance of establishing an effective plant variety protection system for
the development of agriculture

Projected increases in the world population call for future increases in world food supplies that
should substantially exceed the increases achieved in the past. The continuous development
of improved plant varieties is of high priority in striving to meet this demand. The establishment
of an effective plant variety protection system is indispensable to promote breeding activities
by giving private breeders enough incentive to invest money and time for breeding, particularly
at a time when substantial increases in public investment in breeding are unlikely.

The experience of UPOV member States has shown that plant variety protection increases
the number of breeders and varieties, and consequently widens the range of improved varie-
ties available to farmers, with a potential increase in genetic variability. Over 100,000 new
varieties have been protected under the UPOV system since it was first introduced. At present,
over 50,000 varieties are protected. Some 5,000 new varieties are granted protection in UPOV
member States each year.

Farmers clearly benefit from the supply of new, improved varieties resulting from the estab-
lishment of a plant variety protection system. While the need to increase respect for traditional
knowledge is recognized, this objective should be addressed without jeopardizing the effec-
tiveness of plant variety protection systems and impeding the progress of breeding.

Notes

' The acronym UPOV is derived from the French name of the organization, Union internationale pour
la protection des obtentions végétales.

2 As of 30 June 2004 this list includes Albania, Armenia, Azerbaijan, Costa Rica, Egypt, Georgia,
Honduras, Iceland, India, Jordan, Kazakhstan, Mauritius, Morocco,Serbia and Montenegro, Tajikistan,
The former Yugoslav Republic of Macedonia, Turkey, Uzbekistan, Venezuela, Viet Nam and Zimba-
bwe, as well as the European Community and the African Intellectual Property Organization OAPI).

3 Article 1(vi) of the 1991 Act of the UPOV Convention provides that ‘variety’ means a plant grouping
within a single botanical taxon of the lowest known rank, which grouping, irrespective of whether the
conditions for the grant of a breeder’s right are fully met, can be:

- defined by the expression of the characteristics resulting from a given genotype or combination of
genotypes

- distinguished from any other plant grouping by the expression of at least one of the said charac-
teristics and

- considered as a unit with regard to its suitability for being propagated unchanged”.

4 Such as other breeders, farmers, local communities, etc.

5 The exception is the case of essentially derived varieties. The 1991 Act extends the breeder’s right
to varieties that are essentially derived from the breeder’s variety. The new principle is designed to
protect the breeder in circumstances where others make a discrete change in his variety (e.g., the
addition of a single gene by genetic engineering) and seek to exploit the changed variety.
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DevVELOPING AND IMPLEMENTING NATIONAL SYSTEMS FOR
ProT1ecTING TRADITIONAL KNOWLEDGE:
ExpPeERIENCES IN SELECTED DEVELOPING COUNTRIES

Graham Dutfield

Introduction’

This paper will compare, contrast and evaluate progress in the development and implementa-
tion of national systems for protection of traditional knowledge (TK). It is hoped that this exer-
cise will give developing countries a clearer picture of relevant developments taking place in
other parts of the world. This in turn may help them to identify procedures, principles and
provisions worth adopting, and to anticipate possible pitfalls. Given the necessity of defining
the subject matter of the protection system, this study begins by investigating and reviewing
some of the key terms and concepts relevant to TK. It does not take for granted that protection
of TK is so important as to require no justification. Consequently, it reviews some commonly
mentioned reasons why governments might consider protection of TK a priority. The paper
then sets out the range of possible legal and policy approaches to the development of national
systems. Finally, it compares three of the most significant national systems: those of the Phil-
ippines, Costa Rica and Peru.

What is traditional knowledge?

There is no official or agreed definition of traditional knowledge (TK). The Convention on Bio-
logical Diversity (CBD) avoids a definition altogether, adopting the long-winded phrase “knowl-
edge, innovations and practices of indigenous and local communities embodying traditional
lifestyles”. The CBD also refers to “indigenous and traditional technologies”. Given that the
national efforts to protect TK presented here are inspired by the CBD and focus on biodiversity-
related TK (usually referred to in the academic literature as fraditional ecological knowledge),
this discussion begins by analysing the convention’s terminology.

Use of the word “innovations” in the CBD indicates an acceptance among the states parties
that TK can be just as novel and inventive as “non-traditional” knowledge. The word “prac-
tices”, on the other hand, suggests repeatedly used techniques and procedures that may be
more established but are still dynamic, adaptive and deserving of protection. As with “innova-
tions”, use of the word “technologies” implies that patents would be the appropriate form of
protection (even though this is unlikely to be the case). Another implication is that modalities
for transfer of TK should be based on mutually agreed terms, as with any other technologies
that may have wider application.

Mugabe? (1999) makes a distinction between TK and indigenous knowledge (IK) according
to the identity of the holders. While TK holders have “an unwritten corpus of long-standing
customs, beliefs, rituals and practices that have been handed down from previous genera-
tions”, they do not, unlike indigenous knowledge holders, “necessarily have claim of prior ter-
ritorial occupancy to the current habitat”. In other words, IK is a subset of TK that is no different
from the latter, except that the holders are indigenous peoples rather than non-indigenous
communities embodying traditional lifestyles.

In other words, the distinction is being drawn not on the basis that IK and TK are distinct but
on the assumption that IK holders have wider political claims than TK holders. While it is
important to respect the claims of “indigenous peoples” as recognized in the International
Labour Organization (ILO) Convention 169 Concerning Indigenous and Tribal Peoples in Inde-
pendent Countries, this does not help us understand what TK actually is.

The CBD clearly takes no position concerning whether the knowledge of “indigenous and
local communities embodying traditional lifestyles” is any different from the knowledge of the
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professional scientist. However, academics have examined and debated this issue. Specifi-
cally, the debate revolves around two questions: (1) If TK is adaptive and dynamic — as most
anthropologists agree it is — then how is it different from “non-traditional” knowledge? (2) Is
science by definition Western, or can “knowledge conducted on objective principles involving
the systematized observation of and experimentation with phenomena™ exist in all societies,
even the most isolated ones?

A growing number of researchers sympathetic to indigenous peoples and local communi-
ties argue that they do indeed practice science, but even these researchers tend to consider
TK to be different from Western science in a number of fundamental respects. A frequently
stated distinction is that Western science — or, perhaps better said, the Western scientific
tradition since the Enlightenment —is reductionist, while traditional (scientific) knowledge tends
to be holistic. Often, this dichotomy is propounded by those who advocate more of the latter
and less of the former in solving environmental problems, especially biodiversity erosion and
the allegedly unsustainable nature of modern industrialized agricultural systems.

While such generalizations are helpful, it is important not to exaggerate the differences
either. A great deal of hybridization and cross-fertilization takes place to the extent that it would
be incorrect to classify TK as an entirely discrete category of knowledge.*

In short, then, there is a category of knowledge that we may call TK, of which traditional
ecological knowledge (TEK) is a subcategory, and these are different from western scientific
knowledge in some fundamental respects. Nonetheless, some TK at least is to some degree
scientific, even if the form of expression may seem highly unscientific to most of us. For exam-
ple, an indigenous person and a scientist may both know that quinine bark extract can cure
malaria, but they are likely to describe what they know in very different ways that may be
mutually unintelligible (even when communicated in the same language).®

Deeper discussion of these definitional and conceptual controversies lies beyond the scope
of this study. The important lesson here is that legislative approaches must be based on a
clear definition of the subject matter to be protected, just as intellectual property rights (IPR)
mechanisms like patents provide protection only for inventions, copyrights protect artistic and
literary works, and so on. Ideally the protectable subject matter should be defined in close
consultation with the purported beneficiaries. Also, the broader the definition of TK, the more
the rights provided should be limited in some way or another. If only specific categories are
defined, it seems reasonable for levels of protection to be stronger than if TK in its broadest
sense is to be protected. Above all, the system should be fully consistent with customary
norms. So, for example, sacred knowledge that communities consider to be secret and inal-
ienable for all time should not be given a time limit. On the other hand, to treat all conceivable
categories of TK as deserving strong and/or permanent protection is unreasonable and would
almost certainly go beyond what customary law indicates anyway.®

Why protect TK?

Apart from treaties and emerging international norms, which imply both legal and moral im-
peratives for protecting TK, there are a number of reasons why developing countries may feel
motivated to protect it.”

To improve the livelihoods of TK holders and communities

TK is valuable first and foremost to indigenous and local communities that depend on TK for
their livelihoods and well-being, as well as for enabling them to sustainably manage and exploit
their local ecosystems (e.g. through sustainable low-input agriculture). The World Health Or-
ganization (WHOQO) has stated that 80 per cent of the world’s population depends on traditional
medicine for its primary health care and that TK is indispensable for its survival (UNCTAD
2000).

TK is increasingly accepted as an important source of information useful for achieving
sustainable development and alleviating poverty. Until the 1970s, development planning and
conservation policies had very negative assumptions about traditional rural societies. Poor
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rural dwellers were generally assumed to be backward and inimical to change, and their liveli-
hood practices, such as shifting cultivation, were thought to be at best inefficient and unpro-
ductive and at worst environmentally destructive. More enlightened attitudes toward the knowl-
edge, skills, and subsistence practices of rural communities in developing countries emerged
in the 1970s, according to Adams (1990), “as part of a liberal and populist reaction against the
unsuccessful technological triumphalism of rural development practice”. These attitudes have
become increasingly mainstream in academia and among international development and con-
servation agencies. Many multilateral and bilateral donor agencies, including the World Bank;
United Nations agencies such as the Food and Agriculture Organization (FAQ), the United
Nations Educational, Scientific and Cultural Organization (UNESCO), and the United Nations
Environment Programme (UNEP); and several of the International Agricultural Research Cen-
tres now recognize and promote the role of TK in sustainable rural development programmes
(Warren 1995).

It appears, then, that protecting TK would help local people maintain livelihood security and
physical well-being while providing opportunities for economic development. However, at a
time when TK is enjoying a measure of mainstream acceptance it has not had before, human
cultural diversity is eroding at an accelerating rate as the world steadily becomes more biologi-
cally and culturally uniform. According to the World Conservation Union (IUCN) Inter-Commis-
sion Task Force on Indigenous Peoples (1997), “cultures are dying out faster than the peoples
associated with them. It has been estimated that half the world’s languages — the storehouses
of peoples’ intellectual heritages and the framework for their unique understandings of life —
will disappear within a century”. According to the Task Force, the main threats include geno-
cide, uncontrolled frontier aggression, military intimidation, extension of government control,
unjust land policies, cultural modification policies, and inappropriate conservation manage-
ment. This suggests that measures to protect TK and the rights of TK holders and their com-
munities need to be implemented with some urgency.

To benefit national economies

TK benefits national economies and has the potential to benefit them still further. Such TK-
based products as handicrafts, medicinal plants, agricultural products, and non-wood forest
products (NWFPs) are traded in both domestic and international markets and can provide
substantial benefits for exporter countries. For example, some 150 NWFPs are traded interna-
tionally in significant quantities (UNCTAD 2000). The total value of the world NWFP trade is on
the order of US$11 billion (FAO 1995).

TK is also used as an input into modern industries such as pharmaceuticals, botanical
medicines, cosmetics and toiletries, agriculture and biological pesticides. In most cases, firms
based in developed countries that can harness advanced scientific, technological and market-
ing capabilities capture virtually all the value added. This situation needs to be addressed so
that developing countries can capture much more of the value added. However, one should
not overestimate the industrial demand for in sifu genetic resources and associated TK. While
enhanced abilities to screen huge quantities of natural products and analyse and manipulate
their DNA structures might suggest that bioprospecting will become more popular, it seems
more likely that advances in biotechnology and new drug discovery approaches based, for
example, on combinatorial chemistry and human genomics and proteomics will, in the long
term, reduce industrial interest in natural product research for food, agriculture and health, as
well as associated TK. On the other hand, concerns about food safety and other unknown side
effects of DNA-modified products may promote interest in natural product research, especially
in organic agricultural products (UNCTAD 2000).

Attempts have been made to estimate the contribution of TK, particularly biodiversity-re-
lated TK, to modern industry and agriculture. For pharmaceuticals, the estimated market value
of plant-based medicines sold in Organisation for Economic Co-operation and Development
(OECD) countries in 1985 was US$43 billion (Principe 1989). That many of these medicines
would have used TK leads in their product development is borne out by biochemist Norman
Farnsworth’s (1988) estimate that of the 119 plant-based compounds used in medicine world-
wide, 74 per cent had the same or related uses as the medicinal plants from which they were
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derived. It is particularly difficult to estimate the contribution of traditional crop varieties (land
races) to the global economy. However, a study on the use and value of land races for rice
breeding in India (Evenson 1996) estimated that rice land races acquired from India and over-
seas contributed 5.6 per cent, or US$75 million, to India’s rice yields. Assuming that land races
contribute equally to other countries where rice is cultivated, the global value added to rice
yields by use of land races can be estimated at US$400 million per year.

But accurately estimating the full value of TK in monetary terms is impossible, first because
TK is often an essential component in the development of other products, and second be-
cause most TK-derived products never enter modern markets (UNCTAD 2000). In any case, a
great deal of TK is likely to have cultural or spiritual value that cannot be quantified in any
monetary sense (see Posey 1999).

In short, it seems that protecting TK has the potential to improve the performance of many
developing-country economies by enabling greater commercial use of their biological wealth
and increasing exports of TK-related products. At the same time, it is important not to overes-
timate the economic potential of TK.

To conserve the environment

That a conservation ethic is a prevalent feature of the subsistence and resource management
practices of many present-day indigenous or native peoples and traditional communities is
supported by a large number of field studies (e.g. Bodley 1976; Clad 1984; Martin 1978; Reichel-
Dolmatoff 1976). Several academic studies on traditional communities provide ample evidence
that the protection of TK can provide significant environmental benefits. For example, in many
forest areas, members of traditional societies plant forest gardens and manage the regenera-
tion of bush fallows in ways that take advantage of natural processes and mimic the biodiversity
of natural forests. Researchers are increasingly aware of the extent to which traditional natural
resource management can enhance biodiversity, and in this way have realized the extent of
anthropogenic landscapes even within “pristine” tropical forests (see e.g. Hecht and Posey
1989; Posey 1990). Oldfield and Alcorn (1991) have said that much of the world’s crop diver-
sity is in the custody of farmers who follow age-old farming and land use practices in ecologi-
cally complex agricultural systems, which enable the conservation of biodiversity. These tradi-
tional communities maintain the centres of crop genetic diversity, which include the traditional
cultivars, or land races, that constitute an essential part of the world’s crop genetic heritage
and non-domesticated plant and animal species.

But this view is sometimes dismissed as romanticism. Some anthropologists claim that in
many such societies, this ethic either is not observed by many members or is entirely nonexist-
ent (e.g. Hames 1991; Kalland 1994). Ellen (1986) argues that the many traditional societies
observed to impact minimally on the environment do so merely because they are the smallest
and most isolated ones. Redford and Stearman (1993) also are sceptical of the “ecologically
noble savage” hypothesis (see also Redford 1991 and Stearman 1992). They feel it is inappro-
priate to generalize about native peoples and traditional communities and their environmental
values. They also argue that expecting these communities to continue using only traditional
technologies and low-impact subsistence strategies places an unfair burden of responsibility
on them and implicitly denies their right to develop according to their own preferences (Kalland
1994; Redford 1991).

To prevent biopiracy

The issue of biopiracy has become highly contentious and seems to have played a catalysing
role in the introduction of access legislation in some developing countries (e.g. Brazil and the
Philippines). The term “biopiracy” was coined by the North American advocacy group Rural
Advancement Foundation International as part of a counterattack strategy on behalf of devel-
oping countries that had been accused by developed countries, particularly the United States,
of “intellectual piracy”. The word is applied somewhat loosely to the extent that it is not always
clear who the victims actually are.? It normally refers either to the unauthorized extraction of
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biological resources and/or associated TK from developing countries, or to the patenting, with-
out compensation, of spurious “inventions” based on such knowledge or resources.

Itis by no means clear how much biopiracy actually goes on. Apart from lack of information,
the answer depends on how one differentiates between legitimate and unfair exploitation. The
distinction is not always obvious. The answer also depends on whether resources are consid-
ered to be wild and unowned or domesticated and owned. A common view among critics of
conventional business practice is that most companies do not recognize that they may have a
moral obligation to compensate communities providing genetic material for their intellectual
contribution, even when such material is assumed to be “wild”. Often genetic resources con-
sidered “gifts of nature” are in fact the results of many generations of selective crop breeding
and landscape management. Essentially the argument is that failing to recognize and com-
pensate for the past and present intellectual contributions of traditional communities is a form
of intellectual piracy.

The likely response from industry is that this is not piracy since the present generation may
have done little to develop or conserve these resources. The argument might continue that this
is, at worst, a policy failure, and that measures — outside the IPR system — could be put into
place to ensure that traditional communities are rewarded.

As for the patent-related version of “biopiracy”, there is little doubt that companies are in an
advantageous position in the sense that, while a useful characteristic of a plant or animal
may be well-known to a traditional community, without being able to describe the phenom-
enon in the language of chemistry or molecular biology, the community cannot obtain a
patent even if it could afford to do so.® While it is unlikely that a company could then obtain
a patent simply by describing the mode of action or the active compound,'® it could claim a
synthetic version of the compound or even a purified extract.” In the absence of a contract
or specific regulation, the company would have no requirement to compensate the commu-
nities concerned (Dutfield 2000).

TK holders and communities are understandably concerned that one type of IPR system is
being universalized and prioritized to the exclusion of all others, including their counterpart
customary systems. In this context two specific points can be made. (1) A few countries like the
United States and Japan do not recognize undocumented TK held abroad as prior art. There-
fore it appears to be possible in those countries to reformulate this knowledge —in the sense of
presenting it in a more “scientific’ way — and apply for a patent. In fact, there have been several
well-publicized instances of this. (2) One can argue that the disproportionate legal treatment of
commercially useful knowledge held by companies and similarly useful knowledge held by
indigenous peoples is inherently unfair. When large industrial concerns in new technological
fields find that the IPR system cannot protect their innovations, it seems that new forms of IPR
are created in response. TK holders, on the other hand, do not have the necessary political
influence to change the system in their favour.'? Also, they are rarely successful in ensuring
that the guidelines of their own custom-based IPR systems are observed by others. One might
add that modern IPR reflect, but also help to underpin (through the rewards they provide), a
highly competitive winner-take-all business ethos that is largely alien to most, if not all, indig-
enous communities.

But, apart from possible inequities with respect to patent rules per se, it is important to
understand that the patent system is also open to abuse. Unfair use of the patent system is
possible because intangible property is different from tangible property in at least one impor-
tant respect. As Drahos (1996) has noted, “abstract objects have no natural boundaries”. In
the case of patents, one consequence is that the transaction costs of defining and enforcing
rights can be very high. These high costs mean that the system is more accessible to larger
companies. This situation may also encourage free-riding by such firms, since they may un-
fairly seek to use, and even claim legal rights over, the knowledge and innovations of smaller
firms, independent inventors and, for example, indigenous peoples, safe in the knowledge that
these other parties lack the economic muscle to mount an effective legal challenge.

Another consequence is that claims within a patent are likely to overlap with those in others
held by competitors. The mistaken award of patents sometimes exacerbates this situation with
overly broad claims encompassing non-original products or processes. This often happens
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because patent examiners lack the time to seek out all relevant prior art, but it may also be
caused by the deliberate omission from patent applications of prior art that might endanger the
validity of the “invention”. Often it is left to the courts to determine the scope of a patent. While
in theory indigenous communities and developing-country governments could seek to have a
patent award overturned on the grounds that their knowledge or, say, folk varieties have been
fraudulently or erroneously claimed, lack of financial and other resources makes this extremely
difficult.

Table 1: Reasons to protect TK

REASONS
Moral Legal Ultilitarian
To fulfil moral obligations To comply with international For local economic, welfare
towards indigenous/local treaties and emerging norms (health and food security) and
communities (e.g. the CBD, the Universal subsistence benefits

Declaration of Human Rights,
the International Undertaking
on Plant Genetic Resources)

To fulfil moral obligations For national economic and
towards indigenous/local welfare benefits
communities

For global economic and
welfare benefits

For improved sustainable
management of biodiversity
and conservation

In conclusion, there are ample reasons for governments to take steps to legally protect TK
(see Table 1). However, it cannot be emphasized enough that protection of TK cannot be dealt
with satisfactorily in isolation from the more fundamental needs, interests and rights of the
holders of TK, innovations, practices and technologies and their communities.

Overview of possible approaches to protecting TK

With respect to legal measures, there are various possible ways to approach the task of pro-
tecting TK at the national level. These fit into two broad categories.

The first approach is to use, adapt or strengthen (as appropriate) existing regulatory re-
gimes or legal instruments. Most of these do not have protection of TK as an explicit objective,
yet there may be a possibility, real or theoretical, that they can provide some degree of protec-
tion. Such regimes and instruments might include:

* customary law;

* |PR vehicles such as patents, copyrights, trademarks and plant variety rights;

e concepts existing in civil law and common law systems such as unfair competition, pri-

vacy, breach of confidence, and passing off; and

e contracts such as license agreements and material transfer agreements.

The second approach is to develop new categories of existing types of regulation, such as
sui generis IPR- or non-IPR-related systems. These might aim specifically to protect TK in a
general sense or certain aspects of TK (e.qg. folklore or biodiversity-related TK). Alternatively,
they might accommodate protection of TK within a broader set of objectives. Examples of the
latter situation include biodiversity-related regulations such as access and benefit sharing (ABS)
systems and conservation framework legislation. Developing countries should not feel bound
to choose between the use of existing legal and policy measures and the development of new
ones. In fact, all measures relating to protection of TK should be in harmony. It is likely that
existing measures will need to be modified in order to support new measures being formu-
lated. In any case, the experiences so far indicate that some of the new regimes being imple-
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Table 2: Legal approaches for protection of traditional knowledge

Existing formulations

Modifications/ supplements to

existing formulations

Sui generis alternatives

Customary law

Codification/national
recognition of customary law

New intellectual property
categories

Intellectual property rights:
- Patents

- Utility models

- Plant variety rights

- Copyrights

- Trademarks

- Trade secrets

- Geographical indications
- Performers’ rights

- Certificates of origin

- Traditional Knowledge
Digital Library

- Ombudsman’s office

- Inclusion of “identifiability”
criteria in plant variety right
legislation

- Domain public payant
system

Access and benefit-sharing/
biodiversity management
regulations with TK-related
provisions

Civil and common law
concepts, such as:

- Breach of confidence
- Privacy

- Unfair competition

- Trust funds

Contracts:
- Know-how licenses
- Material transfer agreements

mented also provide for modifications to current regimes, at least as these are conventionally
formulated. So, for example, some developing countries are using ABS regulations to intro-
duce exclusions from patentability — for example, for DNA sequences (Costa Rica) — and to
require patent applicants to fulfil certain ABS-related procedures (Costa Rica and the Andean
Community member states).

There are also policy measures and legally non-binding instruments that could offer some
degree of protection. These might include codes of conduct and guidelines for researchers
and corporations, and grassroots initiatives such as community-controlled TK databases.

Table 2 summarizes the range of possible legal approaches. Table 3 includes some exist-
ing and possible legal solutions but also considers other, essentially non-legal solutions.

Comparison of TK protection systems in the Philippines, Costa Rica, and
Peru

So far this study has examined some commonly expressed justifications for protecting TK and
has surveyed possible legal, policy, national and local measures and instruments. The rest of
the discussion focuses primarily on new or sui generis national systems that seek, inter alia, to
protect biodiversity-related TK. The focus is on three countries: the Philippines, Costa Rica
and Peru.™ These countries present examples of new IPR categories, ABS regulations, or
biodiversity conservation or management systems. They are particularly interesting examples
because of the broad-based consultative processes — involving TK-holding communities and
representative organizations — through which they were developed.

This paper examines, compares and contrasts the processes by which these systems were
initiated and developed, as well as their specific provisions dealing with TK. While it would be
useful to evaluate the effectiveness of the systems once they have been implemented, this
would be difficult since hardly any of the systems has actually been fully implemented at the
time of writing.
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Table 3: Legal and policy measures for protecting traditional knowledge

Measures Examples and Models

Legislative — IPR - Kenya Industrial Property Act

- Peru Regime of Protection of the Collective Knowledge of
Indigenous Peoples

- OAU African Model Legislation for the Protection of the Rights
of Local Communities, Farmers and Breeders, and for the
Regulation of Access to Biological Resources

- UNESCO/WIPO Model Folklore Provisions

- Convention on Farmers and Breeders (Gene Campaign)

Community Intellectual Rights (TWN)

Legislative — non-IPR - Costa Rica Biodiversity Law

- Brazil Medida Proviséria no. 2.052-1
- Andean Community Decision 391
- Philippine Indigenous Peoples Rights Act

Existing legal concepts - Unfair competition
and principles - Privacy

- Trust funds
- Confidentiality

- Passing off
Existing private legal - Aguaruna-Searle know-how licence
arrangements/contracts - TBGRI-Arya Vaidya-Kani licence
Institutional reforms - Certificates of origin

- Traditional Knowledge Digital Library

- Ombudsman
Existing legally non- - Voluntary agreements/codes of conduct
binding instruments
Local/NGO initiatives - Community-controlled TK databases

Approach and limitations of the study

Questions to be addressed in each case — as far as is possible — include the following:

148

The drafting/legislative process

To what extent were TK holders involved in designing the legislation?

Is a stand-alone TK protection law envisaged, or is such protection part of a law with
several different but complementary objectives?

Is a new type of IPR for TK protection envisaged?

Specific provisions and features of the system

What categories of TK are specifically referred to?

Who are the holders of the rights?

Are researchers required to make legal agreements with communities/TK holders?

Is the prior informed consent of communities a legal requirement for use of biogenetic
resources and/or associated TK?

Are communities allowed an absolute veto right on bioprospecting?

Do the regulations draw a distinction between academic and commercial bioprospecting?
Is customary law recognized?

What types of benefit must be returned to communities?

Do the national systems place conditions on companies and organizations seeking IPR
protection? If so, in what ways?

To what extent does the system address the capacity-building needs of communities?
Is formal registration of TK necessary to secure its legal protection?
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Table 4: National systems of TK protection:
Current progress in development and implementation?

Act (IPRA)

Has the Is the
legislation legislation|
passed Is the being
COUNTRY Title of legislation Type of legislation the legislation| fully
drafting |in force?| imple-
stage? mented?
Brazil Provisional Measure Access and benefit | Yes Yes No
(Medida Provisdéria) No. sharing
2.052-1
Costa Rica |Biodiversity Law (Ley de Biodiversity Yes Yes No
Biodiversidad) conservation/
management
Panama Law No. 20 - on the TK sui generis Yes Yes No
special intellectual system
property regime governing
the collective rights of
indigenous peoples, for
the protection and defense
of their cultural identity
and their traditional
knowledge
Peru Law No. 27811 (10 August | TK sui generis Yes Yes No
2002). A law introducing a | system
Protection Regime for the
Collective Knowledge of
Indigenous Peoples
Derived from Biological
Resources
Philippines [Executive Order 247 and Access and benefit | Yes Yes Yes
its Implementing Rules sharing
and Regulations
Indigenous Peoples Rights | Indigenous rights Yes Yes ?

aThis is not meant to be a complete list of national systems. These particular examples are included because
they have attracted so much attention.

It should be noted that there are limits to how far comparisons can be made, since the
systems vary in the degree to which they have been developed, adopted by legislatures, and
implemented (see Table 4).

Finally, while this paper’s emphasis on biodiversity-related TK may appear somewhat re-
strictive, it seems that most of the recent legislative activity on TK is oriented towards this
particular category. An exception to the rule is a new law in Panama that focuses on designs,
costumes and handicrafts.™

Results of the study

A comparison of the processes that led to the creation of national systems* for the protection
of TK in the Philippines, Peru and Costa Rica, and the specific provisions and features of the
systems, leads to the following conclusions.
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e The drafting/legislative processes

With respect to the processes of drawing up the legislation, it appears that in all three
cases TK holders have had some involvement. It is not clear how decisive such involve-
ment was in each case. However, given how rare it is for indigenous peoples and local
communities to be consulted about new legislation, these processes, albeit imperfect,
appear to be a very positive development. Only in Peru is a stand-alone IPR-type TK
protection law envisaged. But, once fully implemented, the other national systems should
improve the legal position of indigenous peoples and local communities concerned with
protecting their knowledge from unauthorized use and dissemination.

» Specific provisions and features of the systems

With respect to specific provisions, the systems vary greatly, yet they share a number of
features. While in Costa Rica and Peru the protection is intended for biodiversity-related
TK, the Philippine IPRA implicitly accommodates a far broader conception of TK. In the
Peruvian regime, only collective knowledge is subject to the system’s rules of protection.
On the other hand, the Costa Rican system refers to “knowledge, innovations and prac-
tices, be they traditional, individual or collective’. The Philippine IPRA uses the term “in-
digenous knowledge systems and practices”, which does not preclude the possibility of
individual rights over knowledge. Both Costa Rica and the Philippines adopt the term
“community intellectual rights”. The origin of this expression appears to be the influential
Malaysia-based nongovernmental organization Third World Network, which had drafted a
model law known as the Community Intellectual Right Act. Third World Network took the
strategic decision to avoid using the word property since conventional IPR are considered
to be culturally inappropriate and an imposition on communities that supposedly tend to
share their knowledge even when it has commercial potential. This is a doubtful supposi-
tion in many cases (see Dulffield 2000).

Neither the Costa Rican law nor the Peruvian Regime mentions customary law, though the
former legislation upholds the right of communities to oppose access to their resources or
associated knowledge “for cultural, spiritual, social, economic or other motives”. On the other
hand, the requirement for the state to respect customary law is affirmed throughout the text of
the IPRA. Prior informed consent is a legal requirement in all the systems in cases of access
to the biogenetic resources of indigenous communities and associated TK. In the IPRA, prior
informed consent procedures apply also to many other situations and types of transaction
involving indigenous communities.

With respect to access to TK and benefit sharing, the Costa Rican law does not as yet
require legal agreements to be drawn up between TK-holding communities and research insti-
tutions and companies. However, the norms for such transactions are still being drafted, so
this may change. The Peruvian regime requires commercial and industrial users to request a
licence in the form of a written contract with the TK holders. The Philippine Executive Order
requires collectors of biogenetic material to acquire either an academic or a commercial re-
search agreement. Academic institutions subsequently discovering that their research has
commercial prospects must apply for a commercial research agreement. Commercial users
must inform affected indigenous communities if they discover a commercial application. They
are also required to pay royalties to communities if commercial use is derived from their bio-
genetic resources. But there is no mention in this context of TK.

Of the three systems, only the Costa Rican one places conditions on applications for IPR
protection made by firms and research institutions (i.e. the certificate of origin). The drafters of
the Philippine system decided not to refer to IPR at all. As for the Peruvian regime, again there
is no explicit reference to intellectual property, which implies the absence of conditions on the
grant of IPR.®

As regards capacity building, the Costa Rican law provides various measures, such as
incentives for community participation in the conservation and sustainable use of biodiversity,
and finance and assistance for community management of biodiversity (Articles 101 and 102).
The Philippine Executive Order does not provide for any capacity-building measures, but the
IPRA establishes an Office of Empowerment and Human Rights to ensure inter alia “that ca-
pacity building mechanisms are instituted and Indigenous Cultural Communities/Indigenous
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Peoples are afforded every opportunity, if they so choose, to participate in all levels of decision-
making”. As for the Peruvian regime, the Fund for the Development of Indigenous Peoples is
potentially a very important mechanism for community capacity building.

Both the Costa Rican and Peruvian systems provide for registration of TK as a means of
protecting it. In the Costa Rican law, the registration of community intellectual rights is essen-
tially a defensive measure aimed at blocking attempts to claim IPR protection covering exist-
ing TK. In the Peruvian regime, such protection is not the only objective, since industrial use of
TK is envisaged as a possibility that could, under favourable circumstances, benefit indig-
enous communities. Thus, the register can help communities negotiate from a stronger bar-
gaining position. It is worth noting that both systems stipulate that the rights of TK holders do
not depend on the existence of their knowledge in the register.
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Notes

' | am grateful to Florence Labrergere for her helpful comments on an earlier draft. This paper is
dedicated to the late Darrell A. Posey (1947-2001), who for many years courageously and self-
lessly supported the rights of indigenous peoples.

2 African Centre for Technology Studies.

3 Definition of science in The Concise Oxford Dictionary, eighth ed. (1990), Oxford, Oxford University
Press.

4 Sillitoe (1998) maintains that “scientific knowledge is indisputably anchored culturally in western
society, where it largely originated, although with the contemporary communications revolution and
cultural globalization, hybridization is occurring and blurring distinctions between scientific and other
knowledge on socio-cultural grounds”.

5 It might, of course, be countered that since the indigenous peoples of western Amazonia do not
really understand why quinine works, their quinine-based treatment is a technology that is not sci-
ence-based. But if that is so — and | do not wish to appear too relativistic about this — | would
suggest that many western “scientific” applications ought likewise to be “downgraded” to technolo-
gies, since they are not based on a complete understanding of why they work.

& This is not to deny the right of communities to veto bioprospecting and transfer of their knowledge.
However, states do not normally grant knowledge holders absolute ownership rights over all cat-
egories of their knowledge, and such “knowledge mercantilism” is certainly inadvisable. It should be
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noted that indigenous communities are not precluded from using and adapting knowledge from
outside.

Some of the following text is derived from Dutfield 1999 and 2000 and from UNCTAD 2000.

This comment is not to make light of people’s concerns about biopiracy but to suggest that in cases
where the distribution of a given resource is very wide or knowledge is held by large numbers of
people or communities, it may not be clear who, if anyone, is actually being exploited.

It may be able to if it can describe a specific formulation, even in fairly non-technical terms.

In some circumstances this may be allowable under the US patent system.

| am grateful to Tim Roberts for clarifying this point.

According to Drahos, “while new forms of intellectual property in the form of protection for semicon-
ductors or plant varieties have readily been minted for transnational industrial elites both nationally
and internationally, the recognition of indigenous intellectual property forms has proceeded slowly
or not at all. This selective approach to solving free-riding problems comes into sharp focus when
one compares the evolution of protection for the semiconductor chip and protection of folklore. Prior
to 1984 manufacturers of computer chips in the United States had complained that existing intellec-
tual property regimes often failed to protect their products. Their chips often failed to clear the patent
hurdles of novelty and inventiveness... In 1984 the Semiconductor Chip Protection Act was passed...
In contrast, the issue of protection for indigenous knowledge has largely remained just that, an
issue” (Drahos 1997).

The case of Brazil might appear a suitable one, but it appears that, unlike in these examples, the
legislation is provisional and did not result from any wide consultative process.

Law No. 20 of 26 June 2000: “Del régimen especial de propiedad intelectual sobre los derechos
colectivos de los pueblos indigenas, para la proteccién y defensa de su identidad cultural y de sus
conocimientos tradicionales, y se dictan otras disposiciones” [on the special intellectual property
regime governing the collective rights of indigenous peoples, for the protection and defense of their
cultural identity and their traditional knowledge].

Details of these systems are given in the respective country papers.

However, a separate but related “proposal of regulation on access to genetic resources” provides
for the possibility of imposing benefit-sharing requirements on intellectual property holders.
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STRENGTHENING TRADITIONAL KNOWLEDGE SYSTEMS
AND CusTOMARY LAws

Maui Solomon

Introduction

The world has an incredibly diverse range of indigenous cultures, each with its own history of
colonization and its own legal systems. Nevertheless there are many common threads that
permeate most, if not all, indigenous cultures. Indigenous peoples have their own spiritual
beliefs and holistic lifestyles in which they view themselves as part of, and not superior to, the
natural world in which they live.

This discussion covers the following topics: some of the essential conflicts between the
existing intellectual property rights (IPR) system and the customary law systems of indigenous
peoples; why IPR are an undesirable mechanism for protecting the knowledge of indigenous
cultures; the nature of indigenous custom law; the imposition of a monocultural legal and
political system on the Maori people and its effects on them; some initiatives being made by
Maori tribes to enhance and protect their fast-disappearing traditional knowledge (TK) sys-
tems;" and the need to give priority to the strengthening and development of existing custom-
ary law systems, which reflect and nourish the underlying values of the relevant cultures and
associated biodiversity.

In most indigenous communities, respect for the natural world has been a major factor in
the preservation and maintenance of biological diversity. The values of indigenous peoples
must be respected and protected within the available legal frameworks so as to avoid irrevoca-
bly endangering both cultural and biological diversity. The discussion therefore focuses on the
Maori and Moriori peoples and cultures of Aotearoa/New Zealand, and comments and obser-
vations relate specifically to the New Zealand cultural context. Obvious parallels can be drawn
with many, if not most, indigenous cultures around the world.

Intellectual property rights and indigenous peoples’ rights

Western IPR are private individual rights. They evolved out of the Industrial Revolution to
recognize and protect the legal and economic interests of private enterprise in relation to in-
vestment of intellectual and financial capital. By comparison, indigenous peoples’ rights have
evolved over many millennia as a result of the collective and individual efforts of closely con-
nected kinship groups. By their nature, indigenous peoples’ rights are communal or collective.
These communal systems acknowledge obligations to respect the inherent life force (mauri) of
natural resources before humans can exploit them. Reciprocal obligations of respect for the
spiritual integrity of the natural world are regarded as fundamental by indigenous cultures the
world over.

The IPR system seeks to regulate and control rights of ownership and access to the means
to create wealth. Indigenous cultures seek to understand and harmonize humankind’s rela-
tionship with the natural world for their survival. The IPR system is protected and entrenched
within the modern legal regimes of the world. Indigenous customary systems, because of their
(usually) collective nature, are generally unrecognized and unprotected within modern legal
systems.

While there may be cases where IPR may be an appropriate mode of protection, these
cases are the exception and not the rule. The main focus needs to be on strengthening exist-
ing customary laws and their underlying value systems, not on adapting these systems to fit
within the current IPR regime. In other words, round pegs do not fit well within square holes.
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Customary laws: What are they?

This section attempts to explain what customary laws are and how they operate today.

Like most indigenous people, the Maori have a unique relationship with the natural world.
They view themselves as part of and not dominant over their natural flora and fauna. The
people, the land, the sea, the forest and all living creatures are considered members of the
same family.

The Maori name for indigenous peoples is tangata whenua - literally, “peoples of the land”.
The Moriori people of Rekohu claim to have sprung from the earth (no ro whenua ake).

John Patterson, an environmental commentator, has noted: “A philosophy of respect for
Maori involves understanding the nature of each creature and ecosystem, understanding their
distinctive qualities, understanding what makes them of value to one another, and learning to
respect them for what they are. If we manage to do all that, chances are we will have a good
environmental philosophy. Although there is more than one way of expressing in Maori the idea
that the natural world must be respected, the concepts involved are not independent. The idea
of life force or mauri, for example, might not on its own seem to offer an outsider a compelling
reason for respecting other creatures. It may not be until we realize that our mauri are intercon-
nected with the mauri of all other creatures that we see the importance, to us, of treating them
with respect. That is, the ideas of ‘mauri’ and ‘kinship’ can be employed together, in a Maori-
based environmental philosopy” (Patterson, 2000: 69-70).

This indigenous cultural belief system or environmental philosophy is chiefly concerned
with ensuring that resources are utilized in a way that protects them for future posterity. By
contrast, the western capitalist system is mainly concerned with ensuring that resources are
utilized for present and future prosperity; resources are seen as objects for human exploita-
tion. A balance of these two systems is needed.

The Maori world is not perfect; mistakes have been made in people’s interaction with their
environment. Some species (e.g. the large flightless Moa bird found by the Maori on their
arrival in Aotearoa) have been hunted to extinction. Lessons learned from such actions were
incorporated into Maori customary practices. With population increases and pressures on scarce
resources, prohibitions (rahui) were introduced on hunting certain species at certain times of
the year. Homage was paid to the spiritual guardians of the land, the sea and the forests. In
order for Maori to survive and prosper from the land and the sea, they learned first to acknowl-
edge and respect the deities of those places. People spoke ritual blessings (karakia) and
sought permission before cutting down a tree for canoe building or taking fish from the sea to
feed their families.

This reciprocity of respect and caring between the people and their creator gods was cen-
tral to the relationship. If people showed caring and respect for the ancient guardians (kaitiaki),
the latter in turn would ensure that the needs of the people were satisfied. People had the right
to access and utilize resources within a tribal territory, but only after observing the ritual obliga-
tions of reciprocity and respect.

Maori society was essentially communal by nature, with property rights centred within and
exercised by extended families (whanau) and sub-tribes (hapu), all based on tribal or genea-
logical (whakapapa) connections. In times of war or other political upheaval, the hapu form
themselves into larger alliances (iwi). The concept of land ownership was foreign to the Maori;
rather, they had communal use rights and retained the power/prestige/authority (mana) to ex-
clude others from it. Decision making among the Maori was usually vested in those with he-
reditary chiefly authority, but that authority was not absolute. Decisions had to reflect the will of
the people, and there was long and vigorous debate at the traditional meeting place (marae)
before important decisions were made.

Suppression of customary law systems

Wherever colonization has occurred around the world, a common pattern of destruction and
dismantling of indigenous systems of customary law has occurred. The system of parliamen-
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tary representation imposed on the Maori after 1840 was based on the monocultural domi-
nance of British constitutionalism. From 1856 to 1868, Maori representation was at the discre-
tion of the Governor. In 1868, the Maori were represented through four seats in the Parliament
(the number was increased to five seats only in the 1999 election) and were powerless to
prevent the framing of legislation and policies that continued the confiscations of land and
ignored Maori aspirations.

By 1877, in the infamous case of Wi Parata v. The Bishop of Wellington, Chief Justice
Prendergrast declared the Treaty of Waitangi to be a “simple nullity”. He could not accept that
the Maori had “any kind of civil government” or “any settled system of law”, and he considered
that they certainly were not capable of entering into an international treaty. In 1901, the Privy
Council in Nireaha Tamaki v. Baker rejected the argument that “there is no customary law of
the Maori of which the Courts can take cognizance”. But any cognizance taken was in the
context of the all-encompassing assumptions of British common law, where Maori customary
law is treated as analogous to “local custom” in England. There custom is easily supplanted by
statute and is usually given recognition only where the relevant statute specifically requires it.
Since the Maori were politically powerless to influence the law-making process, their custom-
ary law and practices were marginalized.

The renaissance of indigenous rights

The past two decades have seen a revival and reassertion by indigenous peoples worldwide of
their customary rights both at the local and international levels. Indigenous peoples and others
working on the United Nations Draft Declaration on the Rights of Indigenous Peoples have
raised international awareness of indigenous rights issues. The growing recognition by devel-
oped countries that the preservation of cultural diversity is inextricably linked to the preserva-
tion of biological diversity has also been a vital factor. Lobbying by indigenous peoples (with
support from certain States Parties) at the Earth Summit resulted in the inclusion of Article 8(j)
and other provisions in the Convention on Biological Diversity (CBD).

Increasing the effective participation by and consultation of indigenous peoples at all levels
within the UN system will be vital for the successful implementation of provisions such as
Article 8(j) and related provisions of the CBD to make possible an acceptable final decision-
making process. Adequate resources need to be made available by States, the United Nations
and other international agencies. In order to find durable solutions to issues such as recogni-
tion and protection of TK systems and customary laws, States and international organizations
need to talk with, not just about, indigenous peoples.

The International Society of Ethnobiologists (ISE) and many other organizations provide an
open forum for direct debate and dialogue between indigenous peoples and the scientific com-
munity. This is extremely valuable for building understanding and dialogue between indig-
enous and non-indigenous peoples.

ISE has developed a Code of Ethics that calls on TK researchers to respect and strengthen
indigenous cultural systems. It includes recognition by researchers of the principles of self-
determination, prior informed consent, active protection of cultural systems, and equitable
benefit sharing. The code has been used by indigenous groups and research institutions alike
to defend their positions regarding research into traditional botanical knowledge, including the
research project by the Maya ICBG that was proposed in Chiapas, Mexico. The code is a
landmark in the recognition and protection of TK amid increasing haste to gain access to and
commercialize TK of genetic resources.

At the local level, indigenous groups’ active role in reasserting their rights has led to signifi-
cant progress in New Zealand. The Maori have regained a small measure of control and own-
ership over resources, including broadcasting rights for promotion of the Maori language; some
control of fisheries, land, forests and sacred sites (waahi tapu); and cash settlements. Treaty
settlements are seen by the Maori as restoring to them resources necessary to assist in the
development of an economic base and strengthening of their cultural base.

Treaty claims and court action are often the only resort that the Maori have for gaining
recognition and protection of their cultural and legal rights. While there have been some suc-
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cesses in the recent past, the process is very slow and many Maori are beginning to lose faith
in the Waitangi tribunal process. Funding for tribunal hearings is scarce. The Moriori tribe (to
which the author belongs) completed its hearing in 1995 and is still waiting for the tribunal to
issue a report.

Meanwhile, some politicians are undermining the tribunal process. In a recent example, a
Minister of the Crown made a statement to the media the day before an urgent tribunal hearing
into some tribes’ claim to petroleum found on their traditional lands. The Minister said that the
government would ignore any findings of the tribunal and the courts if they found in favour of
the Maori. While tribunal findings (unlike court findings) are not binding on the Crown, such
statements undermine Maori confidence in the only process that exists in New Zealand today
to deal with treaty claims. The tribunal is an important release valve for racial tension in New
Zealand society. Some may say that it has inflamed racial tension by upholding many Maori
claims, but without some form of redress or outlet for their longstanding grievances, the Maori
will continue to feel marginalized by the majority culture.

The extent to which Maori customs and law can be effective within New Zealand’s current
legal system depends on incorporation of protective provisions into relevant legislation. This in
turn depends on the will of Parliament to include such provisions in new legislation. The Maori
have consistently argued for inclusion of provisions respecting their treaty rights in both do-
mestic law and international trade agreements entered into by the Government of New Zea-
land. The recently signed Free Trade Agreement between New Zealand and Singapore is an
example of this. Unfortunately for the Maori, the “will” of Parliament reflects the majority non-
Maori opinion, which is usually opposed to including such protective measures. (The Maori
comprise 15 per cent of the population). For example, in 1995 Parliament voted (narrowly)
against the inclusion of a treaty protection clause in the bill implementing the Uruguay Round
of the GATT-TRIPS Agreement.

The Wai 262 claim

The major initiative by the Maori to protect and strengthen their customary laws and TK is a
claim filed in 1991 with the Waitangi Tribunal and known (colloquially) as the Wai 262 indig-
enous flora and fauna claim.

Concerned over the increasing loss of native plants and animals, the destruction of ecosys-
tems and the continuing erosion of matauranga Maori, a group of Maori elders met in 1988 to
fo