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2.1 Overview

OVERVIEW

This Module gives a general introduction to the series of Modules dealing
with the settlement of international investment disputes at ICSID. It explains
the close link between economic development and foreign direct investment.
Foreign direct investment depends in large measure on the economic, political
and legal conditions prevailing in the host State. Access to an impartial and
effective method of dispute settlement is an important element of the legal
conditions.

This Module then gives an outline of the various traditional methods for the
settlement of disputes between host States and foreign investors and explains
the shortcomings of these traditional methods. The idea underlying the ICSID
Convention is to close the gaps caused by these shortcomings.

This Module explains the origins and history of the Convention on the
Settlement of Investment Disputes between States and Nationals of Other
States (the ICSID Convention). It also explains why the mechanism created
by the ICSID Convention works to the advantage of the investor as well as of
the host State.

It also gives a broad description of the leading principles underlying dispute
settlement under the ICSID Convention. These include the choice of methods
between conciliation and arbitration, the specialization on investment disputes,
the substantive law applicable to investment disputes, the mixed nature of
proceedings between a State and a foreign investor, the requirement of consent
to ICSID’s jurisdiction, the institutional support given by the International
Centre for Settlement of Investment Disputes (the Centre), the self-contained
and automatic nature of proceedings and the overall effectiveness of the system.

At the same time this Module summarizes the most important points that are
explained in more detail in the subsequent Modules 2.2 to 2.9. The idea is to
offer the reader a broad and general picture before (s)he turns to the specific
issues covered in these Modules. Where appropriate, this Module offers
references to the Modules which explain these points in more detail.
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OBJECTIVES

Upon completion of this Module the reader should be able to:

. Describe the significance of foreign investment for development.

. Appreciate the influence of dispute settlement on a country’s investment
climate.

. Compare dispute settlement under the ICSID Convention with other

methods of dispute settlement.
. Recount the history of the ICSID Convention.
. Identify the institutional framework of ICSID.
. Analyse the object and purpose of the ICSID Convention.

. Define the respective interests of host States and investors in dispute
settlement under the ICSID Convention.

. Describe the most important characteristics of dispute settlement under
the ICSID Convention.
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INTRODUCTION

Investment and
development

Investment climate

Economic and political
factors

Legal factors

Investment codes

BITs

Foreign direct investment (FDI) plays a pivotal role in economic development.
It provides access to a number of economic factors which are indispensable in
this context. These include capital, technology and know-how. The volume of
capital transfers through FDI is considerably larger than all forms of
development aid, bilateral and multilateral. During the 1990s and the first
years of the twenty first century, the amount of FDI has grown dramatically.

In addition, FDI facilitates access to world markets, to worldwide distribution
channels and other networks. Not infrequently, FDI contributes to the
improvement of infrastructures in developing countries like tele-communication
systems, roads and airports, to the training of the local workforce and to the
development of indigenous industries.

This is not to say that all phenomena associated with FDI and with globalization
in general have been welcomed in all quarters. But there is broad consensus,
that private investment constitutes the most important factor in economic
development. This has led many developing countries to revise their previously
reserved attitudes towards FDI and to adopt an open and welcoming attitude
towards foreign investors.

The recognition that FDI is an important element in development has led many
if not most developing countries to strive to create conditions that are attractive
to foreign investors. In fact, nowadays developing countries often compete
for FDI.

Much of the investment climate in a country will consist of economic and
political factors such as market access, the availability and cost of production
factors, taxation, the existence of infrastructures, the existence of a functioning
public administration, the level of corruption and political stability.

In addition to economic and political factors, the legal framework for FDI is
also important in determining its investment climate. This legal environment
is, in turn, determined by a number of factors. These include the stability of
the legal conditions under which an investor can operate, the quality of the
local public administration in applying relevant regulations, the transparency
of the system of local regulations and an effective system of dispute settlement.

Many developing countries have attempted to improve their domestic legal
framework by passing specialized legislation, often referred to as investment
codes. These investment codes are designed to combine clarity with favourable
conditions for foreign investments.

In addition to guarantees contained in domestic law, potential host States to
investment also give international legal guarantees to investors. First and
foremost among these are bilateral investment treaties (BITs). These contain
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Regional treaties

Dispute settlement

substantive as well as procedural guarantees to investors of the respective
countries. It is estimated that over 2000 such BITs have been concluded
worldwide.

In a similar vein, regional treaties offer guarantees to investors. These include
the North American Free Trade Agreement (NAFTA) and the Energy Charter
Treaty.

A particularly important aspect of the legal protection of foreign investments
is the settlement of disputes between host States and foreign investors. Impartial
and effective dispute settlement is an essential element in investor protection.
This element had serious shortcomings until the creation of the ICSID system.

Summary:

* Foreign direct investment is widely regarded as the most
important factor in economic development.

* The investment climate of a country is determined by economic,
political and legal factors.

*  Among the legal factors, an impartial and effective system of
dispute settlement is essential.
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1. SETTLEMENT OF INVESTMENT DISPUTES

Domestic courts of
host State

Domestic courts of
other States

Diplomatic protection

Arbitration

Ad hoc arbitration

In the absence of other arrangements, a dispute between a host State and a
foreign investor will normally be settled by the domestic courts of the host
State. From the investor’s perspective, this type of dispute settlement carries
important disadvantages. Rightly or wrongly, the courts of the host State are
often not seen as sufficiently impartial in this type of situation. In addition,
domestic courts are bound to apply domestic law even if that law should fail
to protect the investor’s rights under international law. In addition, the regular
courts will often lack the technical expertise required to resolve complex
international investment disputes (see Module 2.2).

Domestic courts of other States are usually not a realistic alternative. In most
cases, they will lack territorial jurisdiction over investment operations taking
place in another country. Even if a host State were to agree to a choice of
forum clause pointing to the courts of the investor’s home State or of a third
State, sovereign immunity or other judicial doctrines will usually make such
proceedings impossible (see Module 2.2).

Diplomatic protection is a frequently used method to settle investment disputes.
It requires the espousal of the investor’s claim by his home State and the
pursuit of this claim against the host State. This may be done through
negotiations or through litigation between the two States before an international
court or arbitral tribunal. But diplomatic protection has several disadvantages.
The investor must have exhausted all local remedies in the host country.
Moreover, diplomatic protection is discretionary and the investor has no right
to it. Also, diplomatic protection is unpopular with States against which it is
exercised and may lead to tensions in the relations of the States concerned
(see Module 2.2).

Direct arbitration between the host State and the foreign investor is another
option for the settlement of investment disputes. International arbitration
provides an attractive alternative to the settlement of investment disputes by
national courts or through diplomatic protection. Arbitration is usually less
costly and more efficient than litigation through regular courts. It offers the
parties the opportunity to select arbitrators who enjoy their confidence and
who have the necessary expertise in the field. Moreover, the private nature of
arbitration, assuring the confidentiality of proceedings, is often valued by parties
to major economic development projects.

If arbitration is not supported by a particular arbitration institution, it is referred
to as ad hoc arbitration. Ad hoc arbitration requires an arbitration agreement
(called a compromis) that regulates a number of issues. These include the
selection of arbitrators, the applicable law and a large number of procedural
questions. A number of institutions, like UNCITRAL, have developed standard
rules that may be incorporated into the parties’ agreement. Ad hoc arbitration
is subject to the rules of the arbitration law of the country in which the tribunal
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has its seat. The enforcement of awards rendered by such tribunals is subject

to the same rules as awards by tribunals dealing with commercial cases (see
Module 2.2).

Summary:

Domestic courts of the host State are usually not seen as offering
sufficient guarantees to foreign investors.

Domestic courts of the investor’s home State and of third States are
usually not available for the settlement of investment disputes.

Diplomatic protection is a form of dispute settlement that carries
uncertainties for the investor and inconvenience for the host State.

Ad hoc arbitration between the investor and the host State is a
useful option but carries several procedural disadvantages.
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2. THE HISTORY OF THE ICSID CONVENTION

a)

Preparation

Origin of the ICSID
Convention

Drafting

Adoption

b)

The gaps in the existing structures for the settlement of investment disputes
led to a new initiative in the 1960s. The plan was to create a mechanism
specifically designed for the settlement of disputes between host States and
foreign investors. The initiative came from the World Bank, an institution that
is concerned with economic development. The driving force behind the
Convention’s drafting was the World Bank’s General Counsel at the time,
Aron Broches.

The Convention’s drafting took place from 1961 to 1965. The main bodies
involved were the World Bank’s legal department, the World Bank’s Executive
Directors and a series of regional meetings in which experts from 86 States
participated.

The text of the Convention together with a short explanatory report was
adopted by the Executive Directors of the World Bank on 18 March 1965. Its
official designation is Convention on the Settlement of Investment Disputes
between States and Nationals of Other States.! It created the International
Centre for Settlement of Investment Disputes (ICSID).? This is why the
Convention is commonly referred to as the ICSID Convention.

Entry into Force and Participation

Entry into force

Participation

The ICSID Convention entered into force on 14 October 1966 after its
ratification by 20 States.? Of the early participating States most were developing
countries notably in Africa.

Over the years, participation in the Convention has grown steadily. By mid-
2002 135 countries were parties to the Convention. Another 17 had signed
but not yet ratified the Convention.* All major industrialized countries with
the exception of Canada have become parties.” Most African countries are
parties. The majority of Arab countries are represented. Most Asian countries,
including China, are parties. A number of former Soviet Republics, including
the Russian Federation, have signed but not yet ratified the Convention.

I The text of the Convention is published in 575 United Nations Treaty Series 159; 4 International
Legal Materials 524 (1965) and 1 ICSID Reports 3 (1993). An electronic version is available at
http://www.worldbank.org/icsid/basicdoc/9.htm.

2 See Articles 1-24 of the Convention.

3 See Article 68 of the Convention.

4 For a current list of participating States see: http://www.worldbank.org/icsid/constate/c-states-
en.htm.

3 Of the 29 Member States of OECD only Canada, Mexico and Poland are not parties to the Convention.



10

Dispute Settlement

Latin America

c)

During the Convention’s drafting, Latin American countries displayed a
reserved attitude. Until 1980 Latin American countries uniformly stayed away
from the Convention. This position softened in the 1980s. During the 1990s
the picture changed completely: most countries in Latin America ratified the
Convention. But a few important countries, including Brazil and Mexico, have
so far stayed away.

Subsequent Developments

Case load

Additional Facility

The use of the Convention’s mechanisms was scant during its early years. The
first case was not decided before 1974.° This situation has since changed
profoundly. Especially the 1990s have seen a dramatic increase in the number
of registered cases. The current rate of new registered cases is about one per
month. By September 2002 there were 66 concluded cases and 39 cases were
pending.

In 1978 the Additional Facility was created (see Module 2.2). It is designed
primarily to offer methods for the settlement of investment disputes where
only one of the relevant States, either the host State or the State of the investor’s
nationality, is a party to the Convention. This has turned out to be important
in the context of NAFTA and, more recently, of the Energy Charter Treaty.
The Additional Facility may also be used for disputes which do not directly
arise out of an investment or for fact-finding proceedings.” The Additional
Facility is subject to its own rules and regulations. The ICSID Convention
does not apply to it.

Summary:

¢ The ICSID Convention was conceived and drafted in the framework
of the World Bank.

* The ICSID Convention is widely ratified by industrialized as well
as developing countries.

* Use of the arbitration mechanism under the ICSID Convention is
widespread and intensive.

* The Additional Facility was created in 1978.

¢ Holiday Inns v. Morocco (Case No. ARB/72/1) Decision on Jurisdiction, 12 May 1974. Unpublished.
7 For documentation on the Additional Facility see 1 ICSID Reports 213-280 (1993) and http://
www.worldbank.org/icsid/facility/facility. htm.
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3. THE PURPOSE OF THE ICSID CONVENTION

Economic
development

Stimulation of
investment

Advantages of ICSID
Convention

Balance of Interests

The Convention’s primary aim is the promotion of economic development.
The Convention is designed to facilitate private international investment
through the creation of a favourable investment climate. The Preamble to the
Convention expresses this purpose in the following terms:

Considering the need for international cooperation for economic
development, and the role of private international investment therein,

The link between an orderly settlement of investment disputes, the stimulation
of private international investments and economic development is explained
in the Report of the Executive Directors on the Convention in the following
terms:

9. In submitting the attached Convention to governments, the Executive
Directors are prompted by the desire to strengthen the partnership between
countries in the cause of economic development. The creation of an
institution designed to facilitate the settlement of disputes between States
and foreign investors can be a major step toward promoting an atmosphere
of mutual confidence and thus stimulating a larger flow of private
international capital into those countries which wish to attract it.

12. ... adherence to the Convention by a country would provide additional
inducement and stimulate a larger flow of private international investment
into its territories, which is the primary purpose of the Convention.®

The Tribunal in Amco v. Indonesia explained that ICSID arbitration is
in the interest not only of investors but also of host States. It concluded:

Thus, the Convention is aimed to protect, to the same extent and with
the same vigour the investor and the host State, not forgetting that to
protect investments is to protect the general interest of development
and of developing countries.’

Compared to ad hoc arbitration, the ICSID Convention offers considerable
advantages: it offers a system for dispute settlement that contains not only
standard clauses and rules of procedure but also institutional support for the
conduct of proceedings. It assures the non-frustration of proceedings and
provides for an award’s recognition and enforcement.

ICSID arbitration offers advantages to the investor as well as to the host
State. Proceedings may be instituted by either side but in the majority of cases
the investor is in the position of claimant. The Report of the Executive Directors

8 1 ICSID Reports 25.
® Amco v. Indonesia, Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 400. See also
Award, 20 November 1984, 1 ICSID Reports 493.
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Advantage to investor

Advantage to host
State

on the Convention describes this balance of interests in the following terms:

13. While the broad objective of the Convention is to encourage a larger
flow of private international investment, the provisions of the Convention
maintain a careful balance between the interests of investors and those of
host States. Moreover, the Convention permits the institution of proceedings
by host States as well as by investors..."

The advantage for the investor is obvious: it gains direct access to an effective
international forum should a dispute arise. The possibility of going to arbitration
is an important element of the legal security required for an investment decision.

The advantage for the host State is twofold: by offering arbitration it improves
its investment climate and is likely to attract more international investments.
In addition, by consenting to ICSID arbitration the host State protects itself
against other forms of foreign or international litigation.!" Also, the host State
effectively shields itself against diplomatic protection by the State of the
investor’s nationality.'?

Summary:

* The purpose of the Convention is the promotion of economic
development through the creation of a favourable investment
climate.

* The creation of an effective system for the settlement of disputes is
an important element in the improvement of the investment climate.

* The ICSID Convention operates in the interest of investors as well
as of host countries.

101 ICSID Reports 25.

I Article 26 of the Convention.
2 Article 27 of the Convention.
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4. CHARACTERISTICS OF THE ICSID CONVENTION

a)

Choice of Methods

Conciliation

Arbitration

Preference for
arbitration

b)

The ICSID Convention provides for two methods of dispute settlement,
conciliation and arbitration. Conciliation is a more flexible and informal method
that is designed to assist the parties in reaching an agreed settlement.'’
Conciliation ends in a report that suggests a solution but is not binding on the
parties. Therefore, this method ultimately depends on the continuing willingness
of both parties to cooperate (see Module 2.2).

Arbitration is a more formal and adversarial process. Nevertheless, a
considerable number of arbitration cases end in an agreed settlement. If no
agreed settlement is reached, the outcome is an award that is binding on both
parties and may be enforced (see Modules 2.2 and 2.9).

In practice, arbitration is preferred over conciliation. The vast majority of
cases brought to ICSID relate to arbitration. In fact, conciliation under the
ICSID Convention is very rare.' This is due, in part, to the fact that in case of
a submission to both methods of settlement, the choice is with the party initiating
proceedings. As a rule, it will seem wiser to direct the necessary effort and
expense to proceedings that lead to a binding decision.

Summary:

* The ICSID Convention provides for arbitration and conciliation.
* In practice, arbitration is nearly always the preferred method.

Specialization on Investment Disputes

Meaning of
«investment»

Broad concept of
«investment»

The ICSID Convention is specialized in the settlement of investment disputes.
Therefore, the existence of a legal dispute arising directly out of an investment
is a prerequisite for ICSID’s jurisdiction.'® (See Module 2.5). The concept of
an investment is not defined in the Convention.

Many BITs and multilateral treaties contain definitions of investment. But
these definitions are not necessarily decisive for the meaning of the concept
under the ICSID Convention. For instance, whereas some of these treaties
extend rights also for the establishment of an investment, the Convention only
applies once an investment has actually been made.

In actual practice, the concept of “investment’ has been given a wide meaning.
A variety of activities in a large number of economic fields have been accepted

3 See Articles 28-35 of the Convention.
" For this reason, this Module concentrates on arbitration and does not deal with conciliation.
5 Article 25(1) of the Convention.
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as investments. In addition to traditional typical investment activities, these
include pure financial instruments like the purchase of government bonds and
the extension of loans. Decisive criteria are a certain duration of the relevant
activities, the regularity of profit and return, the presence of a certain economic
risk, a substantial commitment as well as the relevance of the project for the
host State’s development.

Summary:

* The procedure under the Convention is available for investment
disputes only.

* Practice under the Convention has interpreted the concept of
investment widely.

c) Applicable Law

No substantive rules

Choice of law

Importance of
proper law

International law

International
and host State
law

Equity

The ICSID Convention does not contain any substantive rules. It merely offers
a procedure for the settlement of investment disputes. Any effort to codify the
substantive law of international investment in the framework of the Convention
would have led to insurmountable difficulties.

But the ICSID convention does contain a rule on applicable law (see Module
2.6). In other words, it directs tribunals how to find the rules to be applied to
particular disputes. Tribunals are to follow any agreed choice of law by the
parties. In the absence of an agreed choice of law, the Tribunal is to apply the
law of the host State and international law. '

Choice of law issues have played a prominent role in the practice of tribunals.
The application of the correct system or systems of law is an essential
requirement for a legitimate award. Failure to apply the proper law is regarded
as an excess of powers and may lead to an award’s annulment (see Modules
2.6 and 2.8).

In applying international law, tribunals have applied treaties, especially BITs,
as well as customary international law. General principles of law and judicial
practice, especially of previous ICSID tribunals, have also played a prominent
role (see Module 2.6).

The relationship of international law and domestic law has played an important
role in ICSID practice. ICSID tribunals have held that where both systems of
law are applicable, recourse to the host State’s law is indispensable but
international law has a supplementary and corrective function (see Module
2.6).

A tribunal may decide ex aequo et bono, that is on the basis of equity rather
than law, only if it has been so authorized by the parties.

8 Article 42 of the Convention.
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Summary:

¢ The Convention does not contain substantive rules.
* The applicable law may be agreed upon by the parties.

* Inthe absence of an agreement, the applicable law is the host State’s
law and international law.

d) The Parties to Proceedings

Mixed proceedings

Constituent subdivisions
and agencies

Natural or legal
persons

Participation in
Convention

Locally incorporated
company

Proceedings under the Convention are always mixed. One party (the host
State) must be a Contracting State to the Convention. The other party (the
investor) must be a national of another Contracting State'” (see Module 2.4).
Either party may initiate the proceedings.

States may also authorize constituent subdivisions or agencies to become parties
in ICSID proceedings on their behalf.

The investor can be an individual (natural person) or a company or similar
entity (juridical person). Both types of persons must meet the nationality
requirements under the Convention.

Both the host State and the investor’s State of nationality must be Contracting
Parties, that is, they must have ratified the ICSID Convention. The decisive
date for participation in the Convention is the time of the institution of
proceedings. If either State is not a party to the Convention, ICSID is not
available but it may be possible to proceed under the Additional Facility.

An additional requirement is that the investor must not be a national of the
host State. But if a foreign investor operates through a company that is
registered in the host State, it is possible for the investor and the host State to
agree that the company will be treated as a foreign investor because of foreign
control.'®

Summary:

* Proceedings under the Convention are always mixed.

* Proceedings are between a host State that is a party to the
Convention and an investor that has the nationality of another State
party to the Convention.

* Under certain circumstances entities of the host State may become
parties to proceedings.

* The investor may be a natural person or a juridical person.

* Under certain circumstances locally incorporated companies may
be recognized as foreign investors for purposes of the Convention.

7 Article 25(1) of the Convention.
8 Article 25(2)(b) of the Convention.
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e)

Consent to Jurisdiction

Requirement of
consent

Forms of consent

Binding nature of
consent

Limitations and
conditions on
consent

f)

Participation in the ICSID Convention does not, by itself, constitute a
submission to the Centre’s jurisdiction. For jurisdiction to exist, the Convention
requires separate consent in writing by both parties' (see Module 2.3).

Consent to the Centre’s jurisdiction may be given in one of several ways.
Consent may be contained in a direct agreement between the investor and the
host State such as a concession contract. Alternatively, the basis for consent
can be a standing offer by the host State which may be accepted by the investor
in appropriate form. Such a standing offer may be contained in the host State’s
legislation. A standing offer may also be contained in a treaty to which the
host State and the investor’s State of nationality are parties. Most BITs and
some regional treaties dealing with investments contain such offers. The more
recent cases that have come before ICSID show a trend from consent through
direct agreement between the parties to consent through a general offer by the
host State which is later accepted by the investor often simply through instituting
proceedings.

Consent by the parties to arbitration under the Convention is binding. Once
given by both parties, it may not be withdrawn unilaterally. A party may not
determine unilaterally whether it has given its consent to ICSID’s jurisdiction:
the decision on whether jurisdiction exists is with the tribunal.?

Consent can be given subject to conditions and limitations. For instance, host
States may submit to ICSID’s jurisdiction only in respect of certain types of
disputes such as questions concerning compensation for expropriation. Consent
may also be conditioned on certain procedural steps such as a prior attempt to
reach a settlement by other means.

Summary:

* Participation in the Convention does not amount to submission to
proceedings under the Convention.

* Both parties must have given their written consent to jurisdiction.
* Consent may be given in a direct agreement between the parties.

* Consent may also be given through a general offer by the host State,
contained in its legislation or a treaty, which is accepted by the
investor.

Institutional Support

Support by ICSID

Institutional support by the International Centre for Settlement of Investment
Disputes (ICSID, the Centre) is one of the main advantages of arbitration

P Article 25(1) of the Convention.
20 Article 41 of the Convention.



2.1 Overview

17

Keeping of records

Supportin
proceedings

Accounting

g)

under the ICSID Convention. The Centre performs a number of supportive
functions in relation to arbitration.

The Secretary-General of ICSID keeps a list of Contracting States that contains
all information relevant to their participation in the Convention. In addition,
the Secretary-General maintains lists of the Panels of Arbitrators, a register
for requests for arbitration containing all significant procedural developments
and archives containing the original texts of all instruments and documents in
connexion with any proceeding.

The Secretary-General of ICSID and the staff of the Secretariat provide
administrative support in arbitration proceedings. This support includes
provision of a place for meetings at the Centre or elsewhere. ICSID also
provides other assistance such as translations, interpretations and copying.
The Secretary-General appoints an experienced member of the Centre’s staff
as Secretary for each tribunal. The Secretary of the tribunal makes the necessary
arrangements for hearings, keeps minutes of hearings and prepares drafts of
procedural orders. The Secretary also serves as the channel of communication
between the parties and the arbitrators.

The Secretary-General determines the charges payable to the Centre and
consults with the tribunal on fees and expenses. He determines the fees of
arbitrators. He receives advance payments from the parties and makes the
payments necessary for the conduct of proceedings. He determines and receives
the fees for lodging requests and the charges for specific services. In a particular
proceeding, the Secretary of the tribunal administers this system on behalf of
the Secretary-General.

Summary:

* The Centre gives important institutional support in arbitration
proceedings.

Self-Contained and Automatic Nature of Proceedings

Self-contained
proceedings

Proceedings under the ICSID Convention are self-contained. This means that
they are independent of the intervention of any outside bodies. In particular,
domestic courts have no power to stay, to compel or to otherwise influence
ICSID proceedings. Domestic courts would have the power to order
provisional measures only in the unlikely case that the parties agree thereto.!
An ICSID tribunal has to obtain evidence without the legal assistance of
domestic courts. An annulment or other form of review of an ICSID award by
a domestic court is not permitted.?* It follows that the place of proceedings

2 Under Article 47 of the Convention a tribunal has the power to recommend provisional measures.
22 Article 52 of the Convention provides for an autonomous system for the annulment of awards under
narrowly defined circumstances.

B It is advisable to hold proceedings in a State that is a party to the ICSID Convention since another
State would not be bound by the guarantees of independence and non-interference provided by the
Convention.
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Non-frustration of
proceedings

has no practical legal consequences under the ICSID Convention® (see Module
2.7).

ICSID proceedings are not threatened by the non-cooperation of a party. The
parties have much flexibility in shaping and influencing the proceedings. But if
one of them should fail to act, the proceedings will not be stalled. The
Convention provides a watertight system against the frustration of proceedings
by a recalcitrant party. Arbitrators not appointed by the parties will be appointed
by the Centre?. The decision on whether there is jurisdiction in a particular
case is with the tribunal.”> Non-submission of memorials or non-appearance
at hearings by a party will not stall the proceedings.? Non-cooperation by a
party will not affect the award’s binding force and enforceability (see Module
2.7).

Summary:

* Arbitration proceedings under the Convention are self-contained
and independent of outside interference.

* Non-cooperation by a party will not frustrate the proceedings.

h) Effectiveness of the System

Overall effectiveness

Binding nature of
awards

Enforcement of
awards

The system of arbitration is highly effective. This effectiveness is the result of
several factors. Submission to ICSID’s jurisdiction is voluntary but once it
has been given it may not be withdrawn unilaterally. The principle of non-
frustration means that a case will proceed even if one party fails to cooperate.
This circumstance alone will be a strong incentive to cooperate.

Awards are binding and final and not subject to review except under the narrow
conditions provided by the Convention itself 2’ (see Module 2.8). Non-
compliance with an award by a State would be a breach of the Convention?
and would lead to a revival of the right to diplomatic protection by the investor’s
State of nationality.

The Convention provides an effective system of enforcement. Awards are
recognized as final in all States parties to the Convention. The pecuniary
obligations arising from awards are to be enforced like final judgements of the
local courts in all States parties to the Convention®® (see Module 2.9). Domestic
courts have no power to review ICSID awards in the course of their
enforcement. However, in the case of an award against a State the normal
rules on immunity from execution will apply. In actual practice this will usually

2 Article 38 of the Convention.
% Article 41 of the Convention.
26 Article 45 of the Convention.
27 Articles 49-52 of the Convention.
2 Article 53 of the Convention.
2 Article 27 of the Convention.
30 Article 54 of the Convention.
31 Article 55 of the Convention.
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Preventive effect

mean that execution is not possible against assets that serve the State’s public
functions®'.

The system of dispute settlement under the ICSID Convention is likely to be
effective even without its actual use. The mere availability of an effective
remedy tends to affect the behaviour of parties to potential disputes. It is
likely to have a restraining influence on investors as well as on host States.
Both sides will try to avoid actions that might involve them in arbitration that
they are likely to lose. In addition, the prospect of litigation will strengthen
the parties’ willingness to settle a dispute amicably.

Summary:

* The system of dispute settlement under the ICSID Convention is
highly effective.

* It leads to a binding award that may be enforced in all States
parties to the Convention.
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TEST MY UNDERSTANDING

After having studied this Module you should be able to answer the following
questions. Most answers should go beyond a simple yes/no alternative and
would require a brief explanation.

1.

12.

13.
14.
15.
16.

17.
18.
19.
20.
21.

How do you evaluate the importance of private investment for economic
development?

What factors influence a country’s investment climate?

What are the most important legal aspects of the conditions for
investment in a country?

What is the most important type of treaty in contemporary investment
law?

What are the traditional methods of settlement for investment disputes
between States and foreign investors? What are their advantages and
disadvantages?

In what institutional framework was the ICSID Convention created?
What is the full official name of the ICSID Convention?

What does the acronym ICSID stand for?

What is the Additional Facility?

What is the purpose of the ICSID Convention?

Is the ICSID Convention in the mutual interest of the host State and the
investor? If so, why?

What are the methods for the settlement of disputes under the ICSID
Convention? Which is used more often in actual practice?

Does the Convention contain substantive rules of investment law?
What is the applicable law on the merits in ICSID proceedings?
ICSID proceedings are always mixed. What does that mean?

Does participation of a State in the Convention entail consent to
jurisdiction in ICSID proceedings?

In what way may the parties give consent to jurisdiction?

What type of institutional support does ICSID ofter?

In what way are ICSID proceedings self-contained?

Can a party frustrate ICSID proceedings through non-cooperation?
What makes ICSID proceedings effective?
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HYPOTHETICAL CASE

This is a hypothetical case. But it contains elements that have arisen in real
cases or may well arise in future cases.

The purpose of this hypothetical case is twofold:

1. After you have studied this Module, you should look at this case as an
illustration of the various legal questions that can arise in proceedings
under the ICSID Convention. These legal questions are discussed in
more detail in Modules 2.2 to 2.9.

2. After you have studied all Modules on the Settlement of International
Investment Disputes and ICSID (Modules 2.1 to 2.9) you should be
able to discuss the questions arising in this case in detail and you should
be able to offer answers to all of them.

Veggies UnLtd v. Felafistan

Veggies UnLtd is a corporation registered under the law of Lechuga. The
majority of its shares are in the hands of citizens of Pommonia. It is specialized
in large scale agricultural projects. In 2003 Veggies UnLtd successfully
competes for a contract to develop the agriculture of Felafistan, a small
developing country. On 3 March 2003 Felafistan and Veggies UnLtd sign a
Protocol of Understanding which outlines the basic features of a contract.
Veggies UnLtd is to register a local company in Felafistan for the purpose of
carrying out the project. This company, Veggies UnLtd(FE) is to provide the
capital and know-how and is to establish twelve large farms called “industrial
crop concerns” within three years from the date of signature of the Protocol
of Understanding. After that, it is to operate the farms for a period of 25 years
in order to recoup its expenses and to make a profit. After that period it is to
hand over the facilities to the Government of Felafistan. The contract contains
an Article 7 according to which “The investor shall have full access to the
courts of Felafistan in case any disputes under the present Protocol of
Understanding should arise.” Further details are to be worked out in subsequent
contracts. The project is valued at 120 million.

After a change of government in Felafistan in August 2003, the new
administration needs time to study the project. Veggies UnLtd, aware of the
limited period it has for the establishment of the industrial farms, incorporates
a wholly owned subsidiary Veggies UnLtd(FE) and starts work in May 2004.
It continues to do so until September 2004. In the meantime, enthusiasm for
the project fades in public opinion and in government circles in Felafistan. In
particular, there is widespread criticism that the control over a major part of
agricultural production and over natural resources connected with it should
be in foreign hands for a quarter of a century. On 7 September 2004, the
Parliament of Felafistan passes a resolution calling upon the government to
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cancel the project. The government simply informs Veggies UnLtd(FE) of
that decision without any further comment. By that time none of the more
detailed contracts subsequent to the Protocol of Understanding have been
signed. Veggies UnLtd, which claims to have invested over *80 million
discontinues work immediately after it hears of the decision to cancel the
project.

After some unproductive attempts to reach an agreed settlement, the
government of Lechuga starts exercising diplomatic protection on behalf of
Veggies UnLtd against Felafistan. After about a year of fruitless negotiations,
Veggies UnLtd decides to institute arbitration against Felafistan. The Bilateral
Investment Treaty between Lechuga and Felafistan of December 2003 (the
BIT) contains the following provision on the settlement of disputes between
host States and foreign investors in its Article 11:

(2)  If such disputes cannot be settled according to the provisions of
paragraph (1) of this article within a period of six months from the
date either party to the dispute requested amicable settlement, the
dispute shall be submitted to international arbitration or
conciliation.

(3) Where the dispute is referred to international arbitration or
conciliation, the aggrieved party may refer the dispute either to:

(a)  the International Centre for the Settlement of Investment
Disputes ..., or

(b)  aninternational arbitrator or an ad hoc arbitration tribunal
to be appointed by a special agreement or established under
the arbitration rules of the United Nations Commission on
International Trade Law.

(4)  Each Contracting Party hereby consents to the submission of an
investment dispute to international arbitration or conciliation.

Lechuga is a party to the ICSID Convention since 1975. Felafistan ratified the
Convention in November 2003. Veggies UnLtd as well as Veggies UnLtd(FE)
institute proceedings with ICSID. The request is registered in February 2006.
Veggies UnLtd relies on Article 11 as well as on Article 1 of the BIT which
says:

For the purposes of this Agreement:

(a)  “investment” means every kind of asset and in particular,

though not exclusively, includes:

(i)  movable and immovable property and any other
property rights such as mortgages, liens or pledges;

(ii)  shares in and stock and debentures of a company and
any other form of participation in a company;

(iii) ~ claims to money or to any performance under contract
having a financial value;

(iv)  intellectual property rights, goodwill, technical
processes and know-how;
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(v)  business concessions conferred by law or under contract,
including concessions to search for, cultivate, extract or
exploit natural resources...

Felafistan does not, at first, respond to the communications from ICSID. The
Tribunal is composed in accordance with Article 38 of the ICSID Convention.
After its constitution, the Tribunal holds its first session at which Felafistan is
not represented. The Tribunal sets time limits for the submission of memorials.
Felafistan misses the first deadline, whereupon Veggies UnLtd requests the
Tribunal to render an award in its favour on the basis of its submissions. The
Tribunal instead gives Felafistan an extension of the deadline. Felafistan submits
a memorial within the extended deadline signed by the law firm Avocado,
Legume & Krautkopf. The memorial contains detailed arguments on
jurisdiction and on the merits.

On jurisdiction, Felafistan argues that there was no legitimate investment since
the parties never signed the detailed contracts envisaged in the Protocol of
Understanding. Felafistan also argues that both Veggies UnLtd and Veggies
UnLtd(FE) do not fulfil the nationality requirements under the ICSID
Convention. Veggies UnLtd is controlled by shareholders of Pommonian
nationality and is hence a Pommonian national. But Pommonia is neither a
party to the ICSID Convention nor has it entered into a BIT with Felafistan.
Veggies UnLtd(FE) is registered in Felafistan and hence not a national of
another Contracting State. In addition, Felafistan argues that the Protocol of
Understanding contained a choice of forum in favour of the local courts thereby
ousting ICSID’s jurisdiction. Finally, Felafistan argues that Article 11 of the
BIT requires an agreement of the parties to choose between arbitration and
conciliation as well as between ICSID and UNCITRAL.

On the merits, Felafistan argues that it has violated neither the standards of
fair and equitable treatment nor of most favoured nation treatment guaranteed
in the BIT. Moreover, the investment (if it was indeed an investment) was
contrary to the law of Felafistan since Veggies UnLtd never obtained the
necessary licences that were to be issued on the basis of the detailed contracts.

Veggies UnLtd contests all the arguments put forward by Felafistan. It insists
that it made an investment on the basis of a binding contract. It also insists
that it has the nationality of Lechuga. It also argues that the reference in the
Protocol of Understanding to the courts of Felafistan did not deprive it of its
right under the BIT to resort to ICSID arbitration. It also argues that it can
exercise the choice of settlement procedures provided in Article 11 of the BIT
unilaterally.

Veggies UnLtd relies on the protection offered by the BIT and on the
international law doctrines of acquired rights and good faith. It refers to Article
12 of the BIT which provides:
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The arbitration Tribunal established in accordance with Article 11 shall
decide on the basis of the law of the Contracting Party which is a party to
the dispute (including its rules on the conflict of law), the provisions of the
present Agreement, special Agreements concluded in relation to the
investment concerned as well as such rules of international law as may be
applicable

In a second memorial, Felafistan reiterates its arguments on jurisdiction as
well as on the merits and indicates that it shall seek the annulment of the
award should the Tribunal find against it. It also adopts a defiant attitude
towards compliance with an adverse award.

You are a member of the arbitral tribunal. The tribunal will discuss all the
issues raised by the parties and reach a conclusion on them. These conclusions
should be reflected in the award which must comply with all the requirements
under the ICSID Convention.
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OVERVIEW

This Module gives an overview of the most important legal questions
concerning the selection of the appropriate forum for investment disputes
between States and private parties. In this context arbitration under the
Convention on the Settlement of Investment Disputes between States and
Nationals of other States (the ICSID Convention) is just one alternative.

An important aspect of the efficiency of any dispute settlement mechanism
lies in its ability to avoid uncertainties concerning the appropriate forum where
a dispute is to be resolved. Thus, a duplication or multiplication of available
fora for the settlement of a particular dispute may lead to protracted litigation
before the merits of a dispute are even touched.

This is also true for the settlement of investment disputes where a whole range
of dispute settlement forums are potentially available, among them national
courts, ad hoc or various institutional kinds of arbitration or conciliation, ICSID
conciliation or ICSID arbitration, Additional Facility conciliation or arbitration
and, to some extent also, diplomatic protection, ultimately leading to
international courts or tribunals.

Past practice before ICSID (International Centre for Settlement of Investment
Disputes) panels has sometimes involved complex disputes over jurisdictional
issues. Although the majority of these jurisdictional disputes did not directly
concern choice-of-forum issues, it is highly advisable to draft dispute settlement
clauses as precisely and unambiguously as possible in order to avoid time-
consuming disputes over the appropriate dispute settlement forum.

This Module will illustrate the main types of forums available and shortly
describe their main advantages and disadvantages in order to assist in assessing
the most appropriate forum for a particular dispute.
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OBJECTIVES

Upon completion of this Module the reader should be able to:

Appreciate the limited usefulness of domestic courts for investment
disputes.

Compare the characteristics of conciliation and arbitration.
Explain the difference between ad hoc and ICSID arbitration.
Describe the advantages of ICSID arbitration.

Delineate the availability of ICSID arbitration.

Define the function of the Additional Facility.

Explain the nature and function of diplomatic protection.

Discuss the role of international courts and tribunals other than ICSID
in investment disputes.
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INTRODUCTION

Proliferation of
dispute settlement
mechanisms

Imprecise dispute
settlement
provisions

Alternative dispute
settlement in BITs

An important aspect of the efficiency of any dispute settlement system lies in
its ability to avoid uncertainties concerning the appropriate forum in which a
dispute is to be resolved. Thus, a duplication or multiplication of available
forums for the settlement of a particular dispute may lead to protracted litigation
over jurisdiction before the merits of a dispute are even touched.

In the case of investment disputes a whole range of dispute settlement
mechanisms is potentially available. Among them are national courts, ad hoc
or institutional arbitration, ICSID conciliation or arbitration, ICSID Additional
Facility conciliation or arbitration and, to some extent also, diplomatic
protection possibly leading to inter-State dispute settlement forums of last
resort, such as the International Court of Justice (ICJ).

Unfortunately, States are often deliberately vague in consenting to dispute
settlement. It is thus quite common that national investment legislation or
bilateral investment treaties (BITs), through which States can make a valid
offer to consent to ICSID arbitration under Art. 25 of the ICSID Convention',
contemplate domestic courts, International Chamber of Commerce (ICC)?,
the United Nations Commission on International Trade Law (UNCITRAL)?
or ad hoc arbitration as alternatives to ICSID disputes settlement without
making a clear choice.

The dispute settlement clauses in many BITs refer to ICSID as one of several
possibilities. Some of these composite settlement clauses require a subsequent
agreement of the parties to select one of these procedures. Others contain the
State’s advance consent to all of them, thereby giving the parties a choice. A
relatively simple example of this technique may be found in some Swiss BITs.
For instance, the Switzerland-Ghana BIT of 1991 provides in its Art. 12:

(2)  If such disputes cannot be settled according to the provisions of
paragraph (1) of this article within a period of six months from the
date either party to the dispute requested amicable settlement, the
dispute shall be submitted to international arbitration or
conciliation.

(3)  Where the dispute is referred to international arbitration or
conciliation,the aggrieved party may refer the dispute either to:

(a)  the International Centre for the Settlement of
Investment Disputes ...; or

(b)  an international arbitrator or an ad hoc arbitration
tribunal to be appointed by a special agreement or
established under the arbitration rules of the United
Nations Commission on International Trade Law.

! See Module 2.3 on Consent to Arbitration.
? International Chamber of Commerce.
3 United Nations Commission on International Trade Law.
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Importance of an
express choice-of-
forum selection

(4)  Each Contracting Party hereby consents to the submission of an
investment dispute to international arbitration or conciliation.

Parties to an investment agreement may help avoiding these uncertainties by
expressly designating a specific competent forum for the settlement of their
disputes. Ideally, such a choice-of-forum should form part of the initial
investment agreement but it can also be included in a subsequent agreement.

Summary:

* The proliferation of dispute settlement mechanisms may lead to
protracted litigation over jurisdiction.

* Investment disputes may be settled before national courts, ad hoc,
ICSID, or ICSID Additional Facility conciliation or arbitration, as
well as diplomatic protection possibly leading to inter-State
arbitration or to the International Court of Justice.

* ICSID conciliation or arbitration is just one option among many.

* Dispute settlement provisions in the investment field are frequently
imprecise.

* An express choice-of-forum selection helps to avoid jurisdictional
uncertainties.



2.2 Selecting the Appropriate Forum 7

1. SPECIAL NATURE OF INVESTMENT DISPUTES

Mixed nature of
investment disputes
involving States and
private parties

Purpose of ICSID

Different forums for
investment disputes

While commercial disputes between private parties are usually settled before
national courts or arbitral panels, disputes of an economic character between
States may fall under the jurisdiction of the International Court of Justice or
other (specialized or regional) judicial dispute settlement systems. In the past,
mixed disputes, i.e. disputes between States and private parties, in particular
those relating to investments, were mostly settled either before national courts
or through ad hoc arbitration* both of which have serious disadvantages. For
such disputes no appropriate forum seemed to be generally available.

It was one of the main purposes of the I[CSID Convention to close this gap in
available procedures.

As will be explained in this Module, dispute settlement through ICSID
arbitration is the most appropriate form of settlement for investment disputes.
Still, it would be incorrect to maintain that other forms of dispute settlement
including national and international courts, other (non-ICSID) arbitration or
conciliation, would not be available for investment disputes as a matter of
principle. In fact, there is a substantial jurisdictional overlap, i.e. situations
where one and the same dispute may be settled in different forums.

Summary:

* Commercial disputes between private parties are normally settled
before national courts or by arbitration.

* Economic disputes between States are normally settled before
international tribunals or by inter-State arbitration.

* Mixed disputes, i.e. disputes between States and private parties, in
particular those relating to investments, may be settled before a
variety of forums.

* ICSID was expressly designed to provide a forum for the settlement
of such mixed disputes.

4 See infra Sections I and 5.
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2. NATIONAL COURTS

National courts as
“subsidiary” forum

Consent to ICSID
arbitration excludes
national courts

Exhaustion of local
remedies

In the absence of any specific agreement, investment disputes between States
and private parties would normally fall under the jurisdiction of national courts,’
most likely those in the host State of an investment. The courts of which
particular State will have jurisdiction is a question of conflict of laws rules.
They will normally point to the national courts of the host State.

The ICSID Convention does not exclude access to national courts as such. In
other words, States parties and nationals of States parties to the Convention
are not automatically prevented from litigating before their own or foreign
national courts. However, once they have both consented to ICSID arbitration,
such consent, in principle, excludes any other remedy including national courts.

Art. 26, first sentence of the ICSID Convention provides:

Consent of the parties to arbitration under this Convention shall, unless
otherwise stated, be deemed consent to such arbitration to the exclusion
of any other remedy.

A limited exception may apply in cases where the State has given its consent
to arbitration under the condition of the exhaustion of local remedies. Art. 26,
second sentence of the ICSID Convention provides:

A Contracting State may require the exhaustion of local administrative or
Jjudicial remedies as a condition of its consent to arbitration under this
Convention.

Only a few States have conditioned their consent to ICSID jurisdiction on the
prior exhaustion of local remedies. A relatively small number of bilateral
investment treaties and a few investment agreements with investors contain
such a condition.

a) Courts of the Host State

Closest connexion to
host State

Consequences of host
State forum

Application of mandatory
host State law

Because of the specific nature of investment relations between a private party
and a State it is likely that these relations will be held to have their closest
connection to the State where the investment is made, i.e. the host State.
Thus, most applicable jurisdictional rules will point to the domestic courts of
that State as competent forums for the settlement of any disputes arising from
an investment.

Such a forum will usually entail a number of specific consequences that will be
viewed differently by the parties involved.

As far as the applicable law is concerned, courts of host States of investments

5 Cf. Preambular paragraph 3 to the ICSID Convention recognizes "national legal processes"” as the
usual method of dispute settlement.
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Preference for national
over international law

Actual or perceived
inequality

— like any national courts — will be guided by their own domestic rules of
private international law/conflict of laws. This implies that even if they —as a
general principle — respect the parties’ choice-of-law, they will demand the
application of non-derogable norms under the law of the host State, which
may, in particular, relate to the law of foreign investments.

Further, depending on the forum State’s legal approach towards the
incorporation of international law into the domestic legal order, national courts
may give automatic preference to the application of national over international
law even if the former clearly contradicts the latter.

In addition to these objective technical difficulties, actual or perceived partiality,
prejudice, and/or lack of expertise on the part of national judges may prevent
the parties from litigating on an equal footing. These consequences usually
make national courts unattractive for investors.

b) Courts of the Home State of Investors and Courts of
Third States

Choice-of-forum clauses The courts of host countries may be avoided by express choice-of-forum clauses

State immunity

Waiver of immunity

or agreements opting for other national courts, such as the courts in the home
State of the investor or courts in third States. Courts in the home State of the
investor are unlikely to be accepted by the host State in the case of traditional
investment agreements. However, this is not uncommon in the case of loan
contracts. Opting for courts in third States is common in international
commercial disputes settlement, e.g. a sales contract between a US buyer and
an Indian seller providing for the jurisdiction of Swiss courts. But it is an
unlikely choice for investment disputes.

Dispute settlement before the courts of home States of investors or of third
States may be impracticable in the context of investment disputes because it
involves sovereign States in an area where they frequently act not only
commercially (jure gestionis), but also in the exercise of their sovereignty
(jure imperii). Thus, even in jurisdictions following a restrictive concept of
State/sovereign immunity, actions brought by private parties against host States
of investments would face major procedural obstacles, in particular, a high
likelihood that the courts would regard such actions inadmissible. This is
especially true in the case of outright expropriations or regulatory action which
may amount to an expriopriation (“constructive takings” or “de facto
expropriations”).

As a consequence, parties considering a stipulation according to which the
courts of the home State of investors or of a third State should be competent
to decide any future investment dispute between them, should be aware of the
risk of inadmissibility of litigation as a result of sovereign immunity and, take
the necessary precautionary steps, e.g. by including an express waiver of
Immunity.
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Act-of-State doctrine or
non-justiciability

Sabbatino Case

Chilean Copper

Nationalization
Cases

One should be aware, however, that such precaution does not eliminate the
risk that some national courts, in particular those following the Anglo-American
tradition of the act-of-State doctrine might abstain from questioning the legality
of sovereign acts of the host State taken within the territory of that State. The
justiciability of investment disputes may also be questionable in other domestic
legal systems. The legality of expropriations or the validity of national legislation
affecting foreign investments will frequently give rise to questions of a political
nature and therefore be considered inappropriate for judicial dispute settlement.

The Sabbatino® decision of the United States Supreme Court is one of
the leading cases on the act-of-State doctrine. On its face, the dispute
between the Cuban National Bank and a court-appointed receiver of an
American-owned company which had been expropriated by the Cuban
Government concerned the entitlement to the proceeds of sugar sales
on the United States market. In essence, however, it was about the legality
of the Cuban expropriations in the early 1960s. On appeal, theUnited
States Supreme Court held that

[--.] the Judicial Branch will not examine the validity of a taking of property
within its own territory of a foreign sovereign government, [...] even if the
complaint alleges that the taking violates customary international law.”

As a result the American courts upheld the effectiveness of the Cuban
expropriations, irrespective of their legality under international law.?

The 1971 nationalization measures of the Government of Chile equally
led to litigation in foreign domestic courts. One of the affected United
States companies brought actions in French and German courts asserting
its continuing property rights in imported Chilean copper. It argued that
the Chilean expropriations were illegal because they were discriminatory
and not accompanied by compensation and should thus not be recognized
in France or Germany. Both a court in Paris’ and one in Hamburg'®
rejected the immunity defense raised by a Chilean state-owned export/
import enterprise because of the “commercial activity” of its trading
business. However, on the merits, they both refused to rule on the validity
of the Chilean expropriation measures — although they expressed severe
doubts whether the nationalizations were in conformity with the
requirements of public international law — on rather technical grounds.
They reasoned that under the "territoriality principle" expropriations
which do not cover property located outside the borders of the
_y

¢ Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964); 3 ILM (1964) 381-416.

7376 U.S. 398 (1964) at 428.

§ See also First National City Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972).

¢ Corporacion del Cobre c. Société Braden Copper Corporation et Société le Groupement d’Importation
des Métaux, Tribunal de grande instance de Paris, 29 November 1972; 12 ILM 182-189 (1973).

10 Chile-Kupfer-Streit, Landgericht Hamburg, 22 January 1973; 12 ILM (1973) 251-289, 13 ILM
1115-1125 (1974).
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expropriating State “must in principle be recognized as formally valid.”
In addition, the Hamburg court stated that a "de-recognition" of the
Chilean expropriation measures — as a result of being contrary to the
German “ordre public” — were only possible “if the German legal system
[were] substantially affected by the violation of public policy and thus a
close relationship between what [had] been done and German interests
[were] created.”

No immunity, act-of- All these risks can be avoided by choosing ICSID arbitration which does not
State or non-justiciability contain any limitation relating to State immunity, act-of-State and justiciability.

risk in ICSID

Summary:

National courts are available forums, in principle, for the settlement
of investment disputes.

Only consent to arbitration, not ratification of the ICSID
Convention excludes national courts from the settlement of
investment disputes.

Domestic courts of host States of investments are likely to favour
the application of their own national law over foreign law and
international law.

Litigation before domestic courts of the home State of investors or
of third States may be inconvenient or outright impossible because
of State immunity, act-of-State or non-justiciability.
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3. ICSID CONCILIATION

ICSID conciliation rare

The ICSID Convention itself offers both conciliation and arbitration (Art. 1
para. 2) and treats both methods of dispute settlement in an equal manner. In
practice, however, ICSID conciliation has been relatively infrequently resorted
to,'" while ICSID arbitration has become a very significant and successful
method of settling international investment disputes.

a) Conciliation or Arbitration?

Ambiguous ICSID
clauses

Choice of party
instituting proceedings

SPP v. Egypt

The parties may have consented to both conciliation and arbitration without
specifying any preference. This is reinforced by the fact that Art. 25 of the
ICSID Convention speaking of the “jurisdiction of the Centre” does not
differentiate between the two dispute settlement techniques. An unspecified
submission under the Centre’s jurisdiction will be ambiguous and may lead to
a dispute about the appropriate method of dispute settlement.

Past practice, however, has not proven very contentious in this respect. Clauses
providing for the submission under the jurisdiction of the Centre cumulatively
or alternatively envisaging conciliation and/or arbitration have been generally
treated as leaving the choice to the party instituting proceedings.

This view was most clearly expressed by the ICSID Tribunal in SPP v.
Egypt, where jurisdiction was based on Art. 8 of Egypt’s Law No. 43 of
1974, which provided, in an unspecified fashion, for the settlement of
disputes “within the framework of the Convention.” The Tribunal held
that the ICSID Convention does not require that:

[...] consent to the Centre's jurisdiction must specify whether the consent
is for purposes of arbitration or conciliation. Once consent has been given
"to the jurisdiction of the Centre", the Convention and its implementing
regulations afford the means for making the choice between the two methods
of dispute settlement. The Convention leaves that choice to the party
instituting the proceedings.”

Nevertheless, an indeterminate submission under the jurisdiction of the Centre
may lead to problems if one party opts for conciliation. In such a situation the
other party is prevented from instituting or ultimately insisting on arbitral
proceedings unless it is clearly provided for that unsuccessful conciliation is
followed by arbitration at some stage.

It is thus advisable to specify in advance whether the parties’ consent relates
to conciliation or arbitration or — if both methods should remain available — to

' As of December 2001 only three request for conciliation have been filed. Cf. the ICSID homepage
at <http://www.worldbank.org/icsid/cases/cases.htm>.
2. SPP v. Egypt, Decision on Jurisdiction II, 14 April 1988, 3 ICSID Reports 156.
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b)

spell out clearly which party may choose or whether there should be conciliation
followed, if necessary, by arbitration.'?

Conciliation as a Method of Dispute Settlement

Consensual nature
of conciliation

c)

Like other forms of conciliation, ICSID conciliation is a highly flexible and
informal method of dispute settlement involving a third party that assists the
disputants in reaching an agreed settlement. Whereas arbitration — like
adjudication — follows an adversarial procedure leading to a binding decision
by a third party, the outcome of conciliation ultimately requires agreement by
both parties. A conciliator or conciliation commission may suggest a solution'*
to the parties in order to “bring about agreement between them upon mutually
acceptable terms.”'® Such a solution can never be imposed on the parties against
their will.

Pros and Cons of ICSID Conciliation

Advantages

Disadvantages

Conciliation offers considerable flexibility and informality. It has generally —
and also in the limited ICSID experience — proven to be less expensive than
arbitration. Further, the fact that ultimately any settlement remains in the hands
of'the parties prevents excessive antagonisms. Because of its consensual nature
it may be particularly useful in cases of disputes where the parties are willing
to continue their investment cooperation.

As with conciliation in general, ICSID conciliation does not stand for
independent third-party dispute settlement resolution. Thus, each party to the
dispute can always block a solution. This is generally considered to be the
major weakness of conciliation.

Summary:

* Though the ICSID Convention treats arbitration and conciliation
equally, in practice it is nearly always arbitration that is chosen.

* Ifthe “consent” of the parties to the jurisdiction of the Centre does
not clearly indicate whether arbitration or conciliation should be
pursued, the party instituting proceedings may choose between the
two.

* Conciliation is a highly flexible and informal method of dispute
settlement involving a third party that assists the disputants in
reaching an agreed settlement.

* Where parties intend to continue their investment cooperation the
consensual nature of ICSID conciliation may be particularly useful.

* Dispute settlement under ICSID conciliation may be obstructed by
an uncompromising party.

B3 Cf. 1993 ICSID Model Clauses, 4 ICSID Reports 357.
" According to Art. 34 (1) ICSID Convention a Conciliation Commission may "recommend terms

of settlement.”
5 Art. 34 (1) ICSID Convention.
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4. ICSID ARBITRATION

ICSID Convention
as framework

ICSID arbitration —
institutional support
and flexibility

a)

ICSID arbitration is not obligatory for States and investors from other States
merely because both States are parties to the Convention. The last paragraph
of the preamble to the ICSID Convention provides the following:

Declaring that no Contracting State shall by the mere fact of its ratification,
acceptance or approval of this Convention and without its consent be
deemed to be under any obligation to submit any particular dispute to
conciliation or arbitration,

Rather, the Convention provides them with an option to agree on arbitration.
Arbitration becomes binding only upon the written consent of the parties to
arbitration either in an investment agreement or otherwise. '®

The ICSID Convention intends to offer a compromise between a fixed set of
rules and the benefits of institutional support on the one hand, and the flexibility
and autonomy usually regarded as the advantages of arbitration, on the other.

Institutional Support Provided by ICSID

Institutional support
by the Centre

The Convention establishes the Centre endowed with separate international
legal personality.!” However, it is not the Centre itself which engages in
arbitration. Rather, the Centre provides facilities for the arbitration of
investment disputes.'® This institutional facilitation is manifold and includes:

. keeping lists ("panels") of possible arbitrators;"?

. screening and registering arbitration requests;*

. assisting in the constitution of arbitral tribunals and the conduct of
proceedings;*!

. adopting rules and regulations;*

. drafting model clauses for investment agreements.

b) An Effectively Functioning System

Non-frustration
of proceedings

ICSID precautions

ICSID arbitration is designed to prevent a potential danger inherent in many
arbitration systems, i.e. the risk that one party having previously consented to
arbitration obstructs the arbitration proceedings by its refusal to cooperate.

With this overriding purpose in mind, the Convention provides that consent,
once given, may not be unilaterally withdrawn (Art. 25 para. 1); that arbitral
tribunals have the exclusive competence to decide on their own jurisdiction

6 See Module 2.3 on Consent to Arbitration.
7 Arts. 1 and 18 ICSID Convention.

8 Art. 1 ICSID Convention.

Y Arts. 12 et seq. ICSID Convention.

2 Art. 36 para. 3 ICSID Convention.

2l Art. 38 ICSID Convention.

2 Art. 6 para. 1 ICSID Convention.
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(Art. 41 para. 1); that awards are binding and enforceable (Arts. 53, 54) and
may not be disregarded or challenged on the ground of nullity except under
the Convention’s own annulment procedure (Art. 52).

The Convention also attempts to foreclose unilateral attempts of obstruction
during the proceedings. It specifically provides for the appointment of
arbitrators by the Centre in case a party fails to do so (Art. 38) and generally
assures that lack of cooperation by any party will not prevent continuation of
the proceedings (Art. 45).

c)  Which Investment Disputes May be Settled Through
|ICSID Arbitration?

Jurisdictional
requirements for
ICSID arbitration

Ratione materiae and
ratione personae
requirements

Objective nature of
jurisdictional
requirements

Additional Facility as
an alternative

Not all investment disputes may be brought before ICSID arbitration panels.
Rather, access to ICSID arbitration depends upon the fulfilment of the
jurisdictional requirements provided for in Art. 25 of the Convention. These
requirements relate both to the nature of the dispute (ratione materiae) and to
the parties of the dispute (ratione personae).

According to Art. 25 of the Convention the subject-matter jurisdiction of the
Centre is limited to “legal disputes” arising “directly” out of an “investment.”?
Its personal jurisdiction extends over “Contracting States (or any constituent
subdivision or agency of a Contracting State designated to the Centre by that
State)”, on the one hand, and “nationals of another Contracting State”, on the
other.?*

These are objective jurisdictional requirements which cannot be replaced by
an agreement of the parties. In other words, even if parties to an investment
agreement expressly gave their consent to ICSID arbitration, any arbitral panel
would have to satisfy itself of the fact that the dispute directly arose from an
investment, was a of a legal nature and that both the home State of the investor
and the host State of the investment were Contracting Parties of the ICSID
Convention.

This limit to the jurisdiction of ICSID was one of the major reasons for creating
the Additional Facility granting access to the Centre’s arbitration even in
situations where the ICSID Convention’s objective jurisdictional requirements
are not wholly met.?

d) Advantages of ICSID Arbitration

Advantages for
investors

ICSID arbitration offers a number of advantages to investors.

. ICSID arbitration provides investors with direct access to a form of
international dispute settlement.

23 See Module 2.5 on requirements ratione materiae.
2 See Module 2.4 on requirements ratione personae.
2 See infra Section 3.
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Advantages for
host States

e)

. Investors are not restricted to national courts in the host State.
. Investors do not depend upon the willingness of their home States to
exercise diplomatic protection on their behalf.

. The enforcement provisions of the ICSID Convention make it highly
probable that a final ICSID award will be effectively enforceable.

Host States too may benefit in various ways from the availability of ICSID
arbitration.

. Legal security for investors attracts investment; it creates a "favourable
investment climate". In this respect the mere availability of an effective
remedy and not necessarily its ultimate use is likely to be crucial for
increasing the respect of investment rules.

. Consent to ICSID arbitration excludes the "harassment" potential of
diplomatic protection exercised by the home State of investors against
host States.

Relation of ICSID Arbitration to Other Dispute
Settlement Methods

Exclusivity of
ICSID arbitration

Attorney-General v.
Mobil Oil NZ Ltd

ICSID arbitration is one of a number of available forums for the settlement of
investment disputes between private parties and States. Even investors from a
contracting party of the ICSID Convention in their agreements with host States
that are equally contracting parties of the Convention are not obligated to
submit to ICSID arbitration. The "exclusivity" provided for in Art. 26 of the
Convention operates only once the parties have consented to ICSID arbitration.
With such consent, however, they lose their right to avail themselves of other
— international or national — forums since they have consented to ICSID
arbitration "to the exclusion of any other remedy".

The case of Attorney-General v. Mobil Oil NZ Ltd.*” provides an example
of'a domestic court respecting the Centre’s exclusive right to determine
its own jurisdiction. In this case the New Zealand government instituted
parallel proceedings before its own domestic courts in order to obtain
an interim injunction seeking to restrain Mobil Oil from continuing the
proceedings before ICSID. Basing its decision, inter alia, on Art. 26 of
the ICSID Convention, the New Zealand High Court stayed the
proceedings until the ICSID Tribunal had determined its jurisdiction in
Mobil Oil v. New Zealand.™

2 See Module 2.9 on binding force and enforcement.

77 Attorney-General v. Mobil Oil NZ Ltd., High Court, Wellington, 1 July 1987, 4 ICSID Reports 117.
% Mobil Oil v. New Zealand, Findings on Liability, Interpretation and Allied Issues, 4 May 1989, 4
ICSID Reports 140, 164.
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MINE v. Guinea

Also in the protracted litigation of MINE against Guinea Belgian * and
Swiss *° courts refused to exercise their jurisdiction to provide interim
remedies on the basis of Art. 26 of the ICSID Convention because ICSID
proceedings were pending.

The ICSID Tribunal in Maritime International Nominees Establishment
(MINE) v. Guinea *' strongly aftirmed the exclusivity of ICSID arbitration

vis-a-vis national court proceedings.

Summary:

ICSID arbitration combines the advantages of institutional support
and the flexibility and party-autonomy of ad hoc arbitration.

ICSID itself does not serve as an arbitration body.
The Centre provides institutional support of various Kinds.

ICSID arbitration is designed to function effectively even if one
party fails to cooperate in the proceedings.

ICSID arbitration is available for “legal disputes” arising “directly”
out of an “investment” between “Contracting States” and
“nationals of another Contracting State”.

ICSID arbitration offers a high level of effectiveness for investors,
including direct access to international dispute settlement and
increased enforceability of awards.

By creating a “favourable investment climate” ICSID arbitration
enhances foreign investment in host States.

ICSID arbitration becomes the “exclusive” remedy for investment
disputes only once “consent” has been given.

2 Maritime International Nominees Establishment (MINE) v. Guinea, Court of First Instance, Antwerp,
27 September 1985, 4 ICSID Reports 32.

9 Maritime International Nominees Establishment (MINE) v. Guinea, Tribunal de 1° instance, Geneva,
13 March 1986, 4 ICSID Reports 41; 1 ICSID Review 383 (1986).

3 Maritime International Nominees Establishment (MINE) v. Guinea, ICSID Award, 6 January 1988,
4 ICSID Reports 54, 76.
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5. ICSID ADDITIONAL FACILITY

Jurisdictional limits
of ICSID

Access to ICSID conciliation and arbitration does not only depend upon the
consent of the parties involved, it also has to meet certain objective jurisdictional
requirements, most important among them the requirement that both the host
State and the home State of the investor must be contracting parties of the
ICSID Convention.*?> As a consequence, a number of investment or investment-
related disputes between investors and host States may not be brought before
the Centre even if both parties were willing to do so.

a) Additional Facility Jurisdiction

Additional Facility Rules This situation was, at least partially, remedied by adoption of the Additional

Disputes “indirectly”
arising out of an
investment

Not “ordinary”
commercial disputes

Additional Facility
cases in NAFTA

Facility Rules in 1978. They specifically opened access to the Centre in a
number of additional cases. These are laid down in Art. 2 of the Additional
Facility Rules and can be categorized in three groups:

. Conciliation or arbitration of investment disputes where only one side is
either a party to the ICSID Convention or a national of a party to the
ICSID Convention.

. Conciliation or arbitration of legal disputes which do not directly arise

out of an investment provided that at least one side is either a party to
the ICSID Convention or a national of a party to the ICSID Convention.

. Fact-finding proceedings between a State and a national of another State.

Most interesting is Art. 2 para. b) of the Additional Facility Rules extending
the ICSID Convention’s rather limited subject-matter jurisdiction over
“investment disputes” to disputes “not directly aris[ing] out of an investment”.
This provision has to be read in conjunction with Art. 4 para. 3 of the Additional
Facility Rules which makes Additional Facility dispute settlement conditional
on the fact “that the underlying transaction has features which distinguish it
from an ordinary commercial transaction”. If one reads the “not directly
aris[ing] out of an investment”-phrase of Art. 2 para. b) of the Additional
Facility Rules as requiring that such disputes do at least “indirectly” arise out
of an investment, then this implies that a certain “investment-nexus” remains a
precondition for Additional Facility dispute settlement.

Interestingly, the Centre appears to follow an even broader approach, not
even requiring an “indirect” link to an investment ,by stressing that the
underlying transaction only has to be distinguishable from an ordinary
commercial transaction.*?

So far only the first group of cases, where either the host State or the home
State of an investor is not a party to the ICSID Convention, has been practically
relevant. Additional Facility arbitration has become very important in the

32 See supra Section 2 ¢).
3 Cf. Schreuer, The ICSID Convention: A Commentary (2001), Article 25, para. 111.
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Arts. 1120 and 1122
NAFTA

Metalclad Case

Cartagena Free Trade
Agreement

context of NAFTA (North American Free Trade Agreement)* since only the
United States is a party to the ICSID Convention but Canada and Mexico are
not.

Art. 1120 in NAFTA’s Chapter Eleven on Investments provides:

1. Except as provided in Annex 1120.1, and provided that six months
have elapsed since the events giving rise to a claim, a disputing
investor may submit the claim to arbitration under:

(a)  the ICSID Convention, provided that both the disputing Party
and the Party of the investor are parties to the Convention;

(b)  the Additional Facility Rules of ICSID, provided that either
the disputing Party or the Party of the investor, but not both,
is a party to the ICSID Convention; or

(c)  the UNCITRAL Arbitration Rules.

2. The applicable arbitration rules shall govern the arbitration except
to the extent modified by this Section.

Further, Art. 1122 provides in relevant part:

1. Each Party consents to the submission of a claim to arbitration in
accordance with the procedures set out in this Agreement.

2. the consent given by paragraph 1 and the submission by a disputing
investor of a claim to arbitration shall satisfy the requirement of':
(a)  Chapter Il of the ICSID Convention (Jurisdiction of the
Centre) and the Additional Facility Rules for written consent of the
parties, ...

As long as Canada and Mexico are not parties to the ICSID Convention, the
NAFTA will not operate to confer jurisdiction under the Convention. Since
the United States is a party to the Convention, ICSID Additional Facility
arbitration is available between United States investors and Canada or Mexico
and between Canadian or Mexican investors and the United States. In disputes
between Canadian investors and Mexico or, Mexican investors and Canada,
not even the ICSID Additional Facility may be used. In disputes of the latter
kind only UNCITRAL arbitration is available.

One of the NAFTA investment cases rendered under the Aditional Facility
is Metalclad v. Mexico ** which raised considerable concern among
environmentalists. This Additional Facility award held that Mexico,
through actions of a local municipality, had effectively expropriated a
United States investor which had previously obtained all required permits
to operate a hazardous waste facility.

The 1994 Free Trade Agreement between Mexico, Colombia and Venezuela
offers another example of consent to ICSID or Additional Facility dispute

332 ILM 605 (1993).
% Metalclad Corporation v. The United Mexican States, 30 August 2000, Case No. ARB(AF)/97/1, 16
ICSID Review 1 (2001); 40 ILM 36 (2001).
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Energy Charter Treaty

settlement by multilateral agreement. Under Arts. 17-18, the investor is given
the option to institute ICSID arbitration, Additional Facility arbitration or
UNCITRAL arbitration, depending on the state of ratification of the ICSID
Convention by the three States.

In a similar vein, the 1994 Energy Charter Treaty*® between the European
Communities and 49 mostly European States provides in its Art. 26 consent
to ICSID’s jurisdiction by the States parties in relation to investors of all other
States parties. The Treaty contains an unconditional consent to ICSID and to
the Additional Facility, whichever may be available. The Article specifically
requires consent in writing also on the part of the investor. Apart from the
ICSID Convention or the Additional Facility, the investor is given the choice
of the courts and administrative tribunals of the host State, previously agreed
procedures, UNCITRAL arbitration and arbitration in the framework of the
Arbitration Institute of the Stockholm Chamber of Commerce.

b) Nature of Additional Facility Dispute Settlement

Institutional support of
the Centre for
Additional Facility

Recognition and
enforcement to be
governed by New York
Convention

Metalclad Case

Dispute settlement initiated under the Additional Facility is not ICSID
conciliation or arbitration but rather Additional Facility conciliation or
arbitration. This means that such proceedings may be administered by the
Secretariat of the Centre and thus benefit from the institutional support and
expertise provided by the Centre. However, since Additional Facility
proceedings are by definition outside the jurisdiction of the Centre, the ICSID
Convention does not apply to proceedings, recommendations, awards, or
reports under the Additional Facility (Art. 3 Additional Facility Rules).

This implies, in particular, that the ICSID Convention’s rules on recognition
and enforcement of arbitral awards are not applicable to awards rendered
under the Additional Facility. In order to secure the effectiveness of such awards,
Art. 20 of the Arbitration (Additional Facility) Rules provide that arbitral
proceedings must be held only in States that are parties of the 1958 UN
Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York Convention).¥’

In Metalclad v. Mexico®® the Additional Facility arbitral tribunal
determined the place of arbitration to be Vancouver, Canada, in order to

comply with this requirement which is also expressed in Art. 1130
NAFTA.

3 34 ILM 360 (1995).

37330 UNTS 38; 7 ILM 1046 (1968).

% Metalclad Corporation v. The United Mexican States, 30 August 2000, Case No. ARB(AF)/97/1, 16
ICSID Review 1 (2001).
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c) Pros and Cons of Additional Facility Dispute
Settlement

The Additional Facility provides dispute settlement similar to proceedings under
the ICSID Convention in situations which are not strictly covered by the
Convention.

However, the enforcement provision of Art. 54 of the ICSID Convention
does not apply because the Convention as such is not applicable to Additional
Facility dispute settlement (Art. 3 Additional Facility Rules).

d) Relation of Additional Facility Dispute Settlement to
Other Dispute Settlement Methods

Subsidiarity towards
ICSID

Waste Management
Case

Additional Facility conciliation or arbitration may be used as an alternative to
dispute settlement before national courts, ad hoc arbitration, or diplomatic
protection. It is not available, however, when the Centre has jurisdiction under
Art. 25 of the ICSID Convention.*

In Waste Management® an Additional Facility arbitral panel has also
held that it lacked jurisdiction to decide a dispute under Chapter XI of
NAFTA where the waiver required by Art. 1121 NAFTA as a condition
precedent to submit a claim was not sufficiently unambiguous. Art. 1121
para. 1, subsection (b) NAFTA provides that:

A disputing investor may submit a claim under Article 1116 to arbitration
only if:

(b) the investor [...] waive[s] [his] right to initiate or continue before any
administrative tribunal or court under the law of any Party, or other dispute
settlement procedures, any proceedings with respect to the measure of the
disputing Party that is alleged to be a breach referred to in Article 1116,
except for proceedings for injunctive, declaratory or other extraordinary
relief, not involving the payment of damages, before an administrative
tribunal or court under the law of the disputing Party.

Waste Management had qualified its waiver by exempting dispute
settlement involving claims based on the municipal law of Mexico and
had actually instituted proceedings before Mexican courts. The Additional
Facility tribunal justified its denial of jurisdiction by stating that

[i]t is possible to consider that proceedings instituted in a national forum
may exist which do not relate to those measures alleged to be in violation
of the NAFTA by a member state of the NAFTA, in which case it would be

feasible that such proceedings could coexist simultaneously with an
—>

3 Schreuer, Commentary, Article 25, para. 136.
“ Waste Management, Inc. v. United Mexican States, 2 June 2000, Case No. ARB(AF)/98/2, 15
ICSID Review 214 (2000).
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arbitration proceeding under the NAFTA. However, when both legal actions
have a legal basis derived from the same measures, they can no longer
continue simultaneously in light of the imminent risk that the Claimant
may obtain the double benefit in its claim for damages. This is precisely
what NAFTA Article 1121 seeks to avoid.”!

Summary:

* Disputes that do not meet the ratione materiae and/or ratione
personae requirements under the ICSID Convention cannot be
brought before ICSID for conciliation or arbitration.

* Some of these disputes may be stettled under the Additional Facility
Rules in the case of
1. Investment disputes where only one side is either a party to
the ICSID Convention or a national of a party to the ICSID
Convention;

2.  Legal disputes which do not directly arise out of an investment
provided that at least one side is either a party to the ICSID
Convention or a national of a party to the ICSID Convention;

3.  Fact-finding proceedings between a State and a national of
another State.

* Additional Facility dispute settlement is not dispute settlement
under the ICSID Convention. Thus, the Convention’s rules on
recognition and enforcement of arbitral awards do not apply to
Additional Facility arbitration.

* Additional Facility dispute settlement is excluded if the Centre has
jurisdiction over an investment dispute under the ICSID
Convention.

“15 ICSID Review 235/236 (2000).
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6. OTHER INSTITUTIONAL AND AD HOC ARBITRATION

a)

Like commercial disputes, investment disputes may be settled by various types
of institutionally supported or ad hoc arbitration. The specific nature of one of
the parties as a State or State agency, instrumentality or other State-related
entity is no obstacle to arbitration. Such arbitration may, but does not need to
be, “mixed” dispute settlement.*

Institutionally Supported Arbitration other than ICSID
or Additional Facility

ICC, LCIA, AAA

MINE v. Guinea

SPP v. Egypt

Most of the major arbitration institutions, such as the International Court of
Arbitration of the International Chamber of Commerce (ICC) established in
1923, the London Court of International Arbitration (LCIA) set up in 1892 or
the American Arbitration Association (AAA) founded in 1926, focus on
international commercial arbitration, i.e. arbitration between private parties.
Similar to ICSID they do not arbitrate disputes themselves but support the
arbitral processes conducted under their auspices by rendering various
administrative services, such as providing lists of arbitrators or participating
in the process of their appointment, calculating fees, etc.

Parties are free, however, to submit also investment disputes to these
institutionally supported arbitration facilities.

Before turning to ICSID arbitration to settle its investment dispute with
Guinea, as originally stipulated, MINE had recourse to AAA arbitration.
In the ensuing ICSID arbitration the AAA proceedings, including a 1980
award, were held to be in violation of the exclusivity provision of Art.
26 of the ICSID Convention.*

In SPPv. Egypt the foreign investor had already secured an ICC arbitral
award before turning to ICSID arbitration. However, a tribunal
constituted under the ICSID rules did not exercise jurisdiction until the
previous ICC award had been annulled. The tribunal reasoned:

“When the jurisdictions of two unrelated and independent tribunals exten
to the same dispute, there is no rule of international law which prevents
either tribunal from exercising its jurisdiction. However, in the interest of
international judicial order, either of the tribunals may, in its discretion
and as a matter of comity, decide to stay the exercise of its jurisdiction
pending a decision by the other tribunal.”*

y

# [Inter-State arbitration as a result of the “espousal” of a private party’s claim will be dealt with in
Section 5 infra.

# Maritime International Nominees Establishment (MINE) v. Guinea, ICSID Award, 6 January 1988,
4 ICSID Reports 76.

“ Decision on Jurisdiction I, 27 November 1985, 3 ICSID Reports 121, 129.
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b) Ad hoc Arbitration as a Primary “Fall-Back” Option for
Settling Investment Disputes
Subsidiarity of ad hoc  In the context of investment disputes ad hoc arbitration is of high practical
arbitration value as a potential fall-back option if ICSID or Additional Facility dispute
settlement are not available.
NAFTA This may be the case where neither the host State nor the home State of the

Cartagena Free Trade
Agreement

Inter-State and private
disputes

investor is a party to the ICSID Convention. An example where only ad hoc
arbitration according to the UNCITRAL Arbitration Rules is currently available
are investment disputes between Canadian investors and Mexico and Mexican
investors and Canada under NAFTA’s Chapter Eleven on Investments.*

Also under the 1994 Free Trade Agreement between Mexico, Colombia and
Venezuela Arbitration under the UNCITRAL Arbitration Rules, depending
on the ICSID Convention’s state of ratification by the three States, may be the
only available option.

Ad hoc arbitration is also a settlement option for disputes not of a “mixed”
character, e.g. between the host State and the home State of an investor or
between a private investor and another private entity.

c) Flexible Rules

Flexibility

AMINOIL Case

Adoption of ICSID rules

Ad hoc arbitration may take place according to rules agreed upon by the
parties to the dispute. The parties may adopt existing rules, such as the
UNCITRAL Arbitration Rules, or they may leave it to the arbitrators to adopt
their own rules of procedure.

In accordance with the ad hoc arbitration agreement between the US oil
company Aminoil and Kuwait, the arbitral tribunal in the Aminoil case*
adopted its own rules of procedure “on the basis of natural justice and
of such principles of transnational arbitration procedure as it may find
applicable.”

It is within the discretion of the parties to designate the Secretary-General of
ICSID as the appointing authority of the arbitrator(s) and they may even adopt
procedural rules by reference to the ICSID Convention and its rules and
regulations. In such a situation, however, the Convention and, in particular,
its rules on enforcement do not apply. Still, the actual arbitration would largely
resemble ICSID arbitration.*’

# See supra Section 4 a).

# Award in the Matter of an Arbitration between Kuwait and the American Independent Oil Company
(Aminoil), 24 March 1982; 21 ILM 976-1053 (1982).

47 Cf. Schreuer, Commentary, Article 25, para. 140.
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d) Disadvantages of Ad hoc Arbitration

No institutional support, As opposed to ICSID and ICC or LCIA arbitration, ad hoc arbitration lacks
any institutional support. It is equally deprived of a strong enforcement
mechanism. Thus, enforcement of awards rendered by ad hoc arbitration
tribunals will be greatly facilitated by the applicability of the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards.*

enforcement problems

e) Widespread Practice of Ad hoc Arbitration in the Field
of Investment Disputes

Libyan expropriation
cases

Many major investment disputes were settled through ad hoc arbitration
in the past, among them the Libyan expropriation cases, British Petroleum
v. Libya,®” Liamco v. Libya, and Texaco/Calasiatic v. Libya.’!

Summary:

Ad hoc arbitration is an important subsidiary remedy in cases where
ICSID or Additional Facility dispute settlement is not available.
Ad hoc arbitration is provided for in a number of bi- and multilateral
agreements including NAFTA and the Cartagena Protocol.

Ad hoc arbitration provides the most flexible way of conducting
arbitral proceedings.

Ad hoc arbitration of investment was widely used before the creation
of the ICSID system.

330 UNTS 38; 7 ILM 1046 (1968).

# British Petroleum v. Libya, 10 October 1973; 53 ILR (1979) 297-388.

% Libyan American Oil Company (Liamco) v. Libya, 12 April 1977; 20 ILM 1-87 (1981).

31 Texaco Overseas Petroleum Company/California Asiatic (Calasiatic) Oil Company v. Libya, 19
January 1977; 17 ILM 1-37 (1978).
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7. DIPLOMATIC PROTECTION

Frequent use for
investment disputes
in the past

Nature of diplomatic
protection

Procedural requirements

Discretion of home State

Barcelona Traction Case

Diplomatic protection is the traditional technique for settling international
disputes originating from disagreements between States and private parties.
In the past many expropriation and compensation claims, typical core aspects
of investment disputes, were settled by this method.

Its broad availability stems from the fact that diplomatic protection does not
require any advance agreement between disputing parties. It is in principle
always within the discretion of the home State of a (natural or legal) person to
take up this private party’s claim (“espousal of claims™) and to make it the
home State’s own against the State allegedly having harmed its national.

The only procedural preconditions under traditional (customary) international
law are the continuous nationality of the injured private party (“continuity of
claims”) and the exhaustion of local remedies.

International law conceives diplomatic protection as a right of the home State,
not of its national. This implies that investors are wholly dependent upon the
willingness of their home States to “espouse” their claims. International law
never, and national law only rarely, provide for such a right of the investor vis-
a-vis his or her own home State. The willingness of home States of investors
to espouse such claims will be influenced by various political considerations
and thus, ultimately, remains unpredictable. Further, they always have the
possibility to waive “espoused” claims as a whole or in part.

In the Barcelona Traction Case® the ICJ characterized diplomatic
protection in the following words:

... Within the limits prescribed by international law, a State may exercise
diplomatic protection by whatever means and to whatever extent it thinks
fit, for it is its own right that the State is asserting. Should the natural or
legal persons on whose behalf'it is acting consider that their rights are
not adequately protected, they have no remedy in international law. All
they can do is to resort to municipal law, if means are available, with a
view to furthering their cause or obtaining redress.

The Court continued by stating that

[t]he State must be viewed as the sole judge to decide whether its protection
will be granted, to what extent it is granted, and when it will cease. It
retains in this respect a discretionary power the exercise of which may be
determined by considerations of a political or other nature, unrelated to
the particular case.

32 Case concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain),
(New Application 1962), ICJ Reports (1970) 3-357.
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Lump-sum agreements

Freedom of means to
exercise diplomatic
protection

Limits to the exercise of
diplomatic protection

Exclusivity of ICSID only
after “consent”

Preference for
diplomatic protection

In case of widespread expropriations, e.g. in case entire industrial sectors are
nationalized, the home States of affected investors have frequently been content
to conclude lump-sum agreements with the expropriating State by which they
accept a portion of the total outstanding claims as a global settlement payment.
Injured private parties have no entitlement under international law to receive
the proceeds of such agreements from their home States. As a rule, however,
national legislation will provide for the proportionate distribution of the lump-
sum payment to them.

States are relatively free in their choice of means when exercising diplomatic
protection. They may avail themselves of any lawful, but unfriendly measures
(retorsions). They may also adopt certain otherwise wrongful measures as
long as such measures may be justified as proportionate reprisals or
countermeasures.

Today, the customary international law prohibition of the use of force clearly
limits the range of available reprisals/ countermeasures. This principle has a
prominent precursor in the 1907 Drago-Porter Convention® which restricted
the means available for the exercise of diplomatic protection on behalf of loan
creditors vis-a-vis debtor States.

Parties to the ICSID Convention are not automatically prevented from
exercising diplomatic protection over investment disputes involving their own
nationals vis-a-vis other Contracting Parties. However, they are prevented
from doing so in cases where the disputing parties have consented to or have
actually started arbitration under the Convention.

Art. 27 of the ICSID Convention provides:

(1)  No Contracting State shall give diplomatic protection, or bring an
international claim, in respect of a dispute which one of'its nationals
and another Contracting State shall have submitted to arbitration
under this Convention, unless such other Contracting State shall
have failed to abide by and comply with the award rendered in such
dispute.

(2)  Diplomatic protection, for the purposes of paragraph (1), shall not

include informal diplomatic exchanges for the sole purpose of
facilitating a settlement of the dispute.

Since consent to ICSID arbitration need not be expressed in a single instrument,
but may also result from an investor “accepting’ a host State’s “offer”” contained
in national investment legislation or in a BIT by instituting proceedings,** a
private party retains its option to ask for diplomatic protection even where it
could already demand arbitration.>

33 Convention Respecting the Limitation of the Employment of Force for the Recovery of Contract
Debts, 2 AJIL Supp. 81 (1908).

3 See Module 2.3 on consent.

3 See also Schreuer, Commentary, Article 27, para. 28.
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Revival of diplomatic Further, even in situations covered by Art. 27 of the ICSID Convention the
protection right to exercise diplomatic protection will revive if the host State fails to
comply with an ICSID award.

Summary:

* Diplomatic protection was frequently exercised with regard to
expropriation and compensation claims in the past.

* Exercising diplomatic protection requires the continuous nationality
of the injured private party (" continuity of claims') and the
exhaustion of local remedies.

* Diplomatic protection is a discretionary right of the home State of
investors.

* Claims have frequently been settled by lump-sum agreements at a
reduced value.

* Diplomatic protection must not be exercised with regard to claims
submitted to ICSID arbitration.
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8.

INTERNATIONAL COURTS OR TRIBUNALS

Investment disputes as
“mixed” disputes

Transformation into
inter-State disputes

International arbitration
and adjudication

Jurisdiction of
international courts
and tribunals

State behaviour as
treaty violation

a)

Investment disputes are normally of a “mixed character”, i.e. they regularly
involve a State and a private party. This does not, however, exclude the
possibility that they may either successively or concurrently turn into
international disputes of an inter-State character.

Investment disputes between a State and a private party may become inter-
State disputes if the home State of the private party “espouses” the latter’s
claim.

In such a situation the two States are in general free to use any peaceful means
of dispute settlement as contained in Art. 33 of the UN Charter, including
arbitration and adjudication.

Since investment disputes are usually not only “legal disputes”, but also involve
legal issues of a public international law nature they are likely to give rise to
the jurisdiction of international courts or tribunals.

Independent of a potential “espousal” of a private party’s claim an investment
dispute may also lead to an inter-State dispute if the State behaviour involved
does not only affect the private investor’s legal position but may be
characterised as a violation of rules of international law. This is regularly the
case with regard to bi- or multilateral investment protection treaties. In fact
many BITs contain arbitration clauses for the settlement of disputes between
the States parties in addition to ICSID and other arbitration between the
investor and the host State.

Iran-United States Claims Tribunal

Iran-United States
Claims Tribunal

b)

Already in the past, states have repeatedly resorted to quasi-institutionalized
arbitration by setting up bilateral “Mixed Claims Commissions” to adjudicate
claims by nationals of one State against the other State.

A recent example in this tradition is the Iran-United States Claims Tribunal,
established by the so-called Algiers Accord in 1981,% with the express mandate
to adjudicate disputes arising out of alleged property rights violations in the
aftermath of the Iranian revolution and the Tehran hostage crisis.

International Court of Justice

Broad jurisdiction
ratione materiae

Among the permanently established international tribunals the International
Court of Justice is undoubtedly the most prominent option for settling
investment disputes between States. Its personal jurisdiction is expressly limited

3 Claims Settlement Declaration of Algiers, 19 January 1981, 20 ILM 223 (1981).
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Anglo-Iranian Oil Co.
Case

Barcelona Traction Case

to States while its jurisdiction ratione materiae is very widely drawn
encompassing any legal dispute over the application or interpretation of
international law.

In the past, a number of investment disputes were brought via espousal of
claims before the ICJ and its predecessor, the Permanent Court of International
Justice (PCLJ). Many of these actions, however, did not reach the merits because
the plantift States failed to overcome jurisdictional hurdles.

The Anglo-Iranian Oil Co. Case® arose from Iranian nationalization
measures and the subsequent refusal of the Iranian Government to
proceeded to arbitration in accordance with a 1933 concession
agreement. British efforts to exercise diplomatic protection vis-a-vis
Iran, ultimately by instituting proceedings before the ICJ, failed because
the Court declined to exercise jurisdiction. The ICJ had to interpret an
ambiguously worded unilateral declaration of Iran from 1932 by which
it had accepted the Court’s jurisdiction according to Art 36 para. 2 PC1J
Statute. In a majority opinion the ICJ held that this acceptance did not
extend to disputes arising under treaties which had entered into force
before the declaration was made. Since the treaties invoked by the United
Kingdom dated from 1857 and 1903 it found that it had no jurisdiction.

The best-known investment dispute ever brought before the ICJ is the
Barcelona Traction Case™ where the Court held that Belgium could
not bring proceedings against Spain for injury caused to a corporation,
incorporated and having its headquarters in Canada, although a majority
of the shareholders were Belgian nationals.

In substance, the dispute concerned the issue whether certain measures
by Spanish authorities in the context of insolvency proceedings
constituted expropriatory action. The Court, however, did not reach
these merits because it found that Belgium did not have standing to
exercise diplomatic protection. In this respect the Court noted that

[t]he traditional rule attributes the right to diplomatic protection of a
corporate entity to the State under the laws of which it is incorporated and
in whose territory it has its registered office. These two criteria have been
confirmed by long practice and by numerous international instruments.’

The Court also accepted that some States in addition required a
company’s actual seat (siege social) or management or centre of control

—>

7 Anglo-Iranian Oil Co. Case (UK v. Iran), Judgment (Preliminary Objections), ICJ Reports (1952)

93-171.

3% Case concerning the Barcelona Traction Light & Power Company (Belgium v. Spain), ICJ Reports
(1970) 3.

3 ICJ Reports (1970) 42.
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ELSI Case

ICJ jurisdiction to
interpret the ICSID
Convention

within their territories or national ownership in order to exercise
diplomatic protection. However, it rejected ownership or control as sole
connecting factors entitling a State to exercise diplomatic protection.

The Court considers that the adoption of the theory of diplomatic protection
of shareholders as such, by opening the door to competing diplomatic
claims, could create an atmosphere of confusion and insecurity in
international economic relations.”

The Elettronica Sicula Case®' is the most recent example of an investment
dispute brought before the ICJ as the ultimate form of exercising
diplomatic protection on behalf of an investor.

The United States espoused the claim of two United States corporations
which together owned 100 per cent of the shares of the Italian corporation
Elettronica Sicula (ELSI). It argued that a number of judicial and
administrative measures taken in connexion with insolvency proceedings
before Italian courts had effectively deprived the United States companies
of their property in violation of a bilateral 1948 United States-Italian
Treaty of Friendship, Commerce and Navigation (FCN Treaty).

In this case the United States successfully invoked the jurisdiction of
the ICJ on the basis of the FCN Treaty. In addition the ICJ rejected
Italy’s jurisdictional challenge that local remedies had not been exhausted
by holding that

... the local remedies rule does not, indeed cannot, require that a a claim
be presented to the municipal courts in a form, and with arguments, suited
to an international tribunal, applying different law to different parties:
for an international claim to be admissible, it is sufficient if the essence of
the claim has been brought before the competent tribunals and pursued as
permitted by local law and procedures, and without success.”

On the merits, however, the United States failed to convince the majority
on the Court that the Italian measures constituted an expropriation or
other measure in violation of the FCN Treaty.

Jurisdiction over genuine investment disputes between States should not be
confused with the ICJ’s jurisdiction over disputes concerning the interpretation
or application of the ICSID Convention under Art. 64 of the Convention. No
such case has been brought to the ICJ yet.®

1d., 49.

¢! Case concerning Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy), ICJ Report
(1989) 15-121.

%2 ICJ Report (1989) 46.

% Schreuer, Commentary, Article 41, para. 8.
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c) Inter-State Arbitration

Inter-State arbitration
as a traditional
mechanism to settle
investment disputes

Canevaro Arbitration

Norwegian Shipowners’
Claims

Martini Case

With the increased opportunities of investors to bring disputes with host States
directly before arbitral panels, resort to inter-State arbitration as an ultimate
remedy in the exercise of diplomatic protection has become less important.

In the past, however, a number of investment claims were espoused by the
home States of investors and settled by inter-State arbitration with the host
States.

When a dispute about the repayment on Peruvian Government bonds to
Italian nationals, the Canevaro claims, could not be settled amicably,
Peru and Italy agreed to submit the issue to arbitration under the auspices
of the Permanent Court of Arbitration.*

A 1917 United States wartime requisition order led to the espousal of
the affected Norwegian Shipowners’ Claims® which were ultimately
adjudicated by an inter-State arbitral tribunal making important
statements on the law of expropriation.

In the Martini case the Italian Government espoused the claim of an
Italian company which had been granted a coal mining concession in
Venezuela. Ultimately, the two States entered into a compromis providing
for the establishment of an arbitral tribunal to decide whether the
Venezuelan measures negatively affecting the Italian company constituted

a denial of justice or a violation of a bilateral commercial treaty.®

Summary:

Through the “espousal” of a claim a “mixed” investment dispute
may be transformed into an inter-State dispute.

If State behaviour vis-a-vis private investors violates rules of
customary international law or treaty provisions it may also give
rise to an inter-State dispute.

Investment disputes were brought before the International Court
of Justice in the past and may come before it also in the future.

Investment disputes may also be brought before inter-State arbitral
tribunals.

International courts and inter-State arbitration panels are under
an obligation to decline jurisdiction over claims submitted to ICSID
arbitration.

* Canevaro Claims Arbitration (Italy v. Peru), 3 May 1912; 11 RIAA (1961) 397-410.

% Norwegian Shipowners’ Claims (Norway v. US), 13 October 1922; 1 RIAA (1948)
307-346.
 Martini Case (Italy v. Venezuela), 3 May 1930; 2 RIAA (1949) 974-1008.
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TEST MY UNDERSTANDING

After having studied this Module the reader should be able to answer the
following questions. Most answers should go beyond a simple yes/no alternative
and would require a brief explanation.

1.

10.
I1.

12.
13.
14.
15.

16.

17.
18.

What is a “mixed dispute”?
Does consent to ICSID arbitration exclude recourse to national courts?

Why are national courts other than the courts of host States likely to be
unsuited for litigating investment disputes?

Does consent to the “jurisdiction of the Centre” mean consent to
conciliation or to arbitration?

In which situations may conciliation be preferable to arbitration?
Does the Centre provide arbitration services?

Which elements contribute to the high level of effectiveness of ICSID
arbitration?

In what way do host States benefit from consenting to ICSID arbitration?

Is it legally possible for an investor to agree on ICSID arbitration with a
host State which is not a Contracting Party to the ICSID Convention?

Which types of cases may be settled under the ICSID Additional Facility?

In which context has the ICSID Additional Facility been used most
frequently in the past?

What do we understand by ad hoc arbitration?
May a State exercise diplomatic protection at any time?
Which means are available for States in exercising diplomatic protection?

Are investors entitled to receive diplomatic protection by their home
States?

Are Contracting Parties to the ICSID Convention prevented from
exercising diplomatic protection?

May the ICJ sit in judgment over investment disputes?
Does the ICSID Convention provide for the jurisdiction of the ICJ?
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HYPOTHETICAL CASE

E-Switch Corp. v. Gloomistan

E-Switch Corp. is an electricity company incorporated and having its registered
office in Lightnia. In March 1996 it entered into a long-term energy concession
agreement with a group of municipalities in Gloomistan for the provision and
supply of electrical energy for a period of 20 years with an optional renewal
on demand by the investor for another 10 years. The concession agreement
contains an express choice-of-forum clause providing:

“The Parties agree to submit any dispute arising under this agreement to
1. ICSID arbitration;
2. ICSID Additional Facility arbitration;

3. Ad hoc arbitration according to the UNCITRAL Arbitration Rules
upon a request by either Party.”

In addition, a 1979 Bilateral Investment Treaty between Lightnia and
Gloomistan, which entered into force in July 1981, provides:

“The Contracting Parties are willing to submit any dispute arising from
an investment made within their territories by a national of the other
Contracting Party to the International Centre for Settlement of Investment
Disputes.”

The investment was initiated in February 1997 and already by October 1999
80 per cent of the total energy supply envisaged under the concession agreement
was provided for by E-Switch Corp. In July 2000 a dispute arose over the
rates charged by E-Switch Corp. to the municipal distributor undertakings. In
October 2000 Gloomistan decided to step in and enacted a decree fixing the
rates at a level “required to maintain this service of a general economic
importance.”

E-Switch Corp. claims that this regulatory action constitutes a de facto
expropriation.

Lightnia and Gloomistan are parties to the ICJ Statute and have made
unconditional declarations accepting the jurisdiction of the International Court
of Justice in 1956 and 1967 respectively. Lightnia and Gloomistan are parties
to the Energy Charter Treaty. Lightnia is a Contracting Party to the ICSID
Convention since 1973. Gloomistan signed in 1989 but, due to constitutional
difficulties, has never ratified it.

1. Can E-Switch Corp. force Lightnia to take diplomatic steps on its behalf?

2. Does E-Switch Corp. have a possibility to bring its claim before an ICSID
panel?

3. Inthealternative, are there other arbitration forums available to E-Switch
Corp.?

4.  Isthere a possibility to have the ICJ decide the merits of the dispute?
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2.3 Consent to Arbitration

OVERVIEW

This Module gives an overview of the most important legal questions that
arise in connexion with consent to arbitration under the Convention on the
Settlement of Investment Disputes between States and Nationals of other States
(the ICSID Convention).

Arbitration is always based on a consent agreement between the parties. But
the fact that ICSID arbitration is, by necessity, between a host State and a
foreign investor leads to some peculiarities in the giving of consent. The most
conspicuous peculiarity is that consent agreements need not be based on a
document that is signed by both parties. Rather, the host State may make a
general offer to foreign investors or to certain categories of foreign investors
to submit to arbitration. This offer may be contained in legislation or in a
treaty to which the host State is party. To perfect a consent agreement, the
investor has to accept this offer in writing. This acceptance can be quite informal
and may even be expressed through the act of instituting proceedings.

Consent to ICSID arbitration, once it is perfected, carries a number of important
consequences. These include the irrevocability of consent, the exclusion of
other remedies and the prohibition of diplomatic protection. Therefore, the
time of consent must be considered carefully.

Consent agreements may be subject to limitations and conditions. Their
interpretation can at times raise considerable difficulties.

In some countries, it is not the federal government but a smaller entity or a
public company that deals with foreign investors. Therefore, the Convention
opens the possibility for a constituent subdivision or agency of the host State
to become a party to ICSID arbitration. But host States retain strict control
over consent by such entities: the constituent subdivision or agency must have
been designated to the Centre and its consent must have been approved by the
State to which it belongs.
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OBJECTIVES

Upon completion of this Module the reader should be able to:

. Understand the significance of consent to jurisdiction for ICSID’s
jurisdiction.

. Identify the different forms in which consent to jurisdiction may be given.

. Appreciate the nature of an offer of consent contained in legislation or a
treaty.

. Describe the ways in which such an offer may be accepted.

. Understand the principle of the non-revocability of consent.

. Determine the time at which consent was given.

. Define the limitations and conditions that may be attached to consent.

. Discuss the methods whereby consent is interpreted.
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INTRODUCTION

Arbitration
agreements

Requirements of form

Arbitration is always based on an agreement between the parties. In the case
of ICSID, there must be an agreement to arbitrate between the host State and
the foreign investor. Art. 25, first sentence, of the ICSID Convention provides
to this effect:

The jurisdiction of the Centre shall extend to any legal dispute arising
directly out of an investment, between a Contracting State (or any
constituent subdivision or agency of a Contracting State designated to the
Centre by that State) and a national of another Contracting State, which
the parties to the dispute consent in writing to submit to the Centre.

The parties giving consent must be a State party to the ICSID Convention (or
a designated constituent subdivision or agency) and a national of a State party
to the ICSID Convention (see Module 2.6). In addition, there must be a legal
dispute arising directly out of an investment (see Module 2.7).

Participation in the Convention alone does not carry any obligation or even
expectation that there will be consent to jurisdiction. A Contracting State
remains free as to whether or not, and if so to what extent, it wishes to give
consent.

Under the Convention, consent must be in writing. But there is no particular
form in which this must be done. Consent in writing will normally be
communicated between the parties but there is no need to notify the Centre at
the time of consent. In fact, the Centre has no precise knowledge of the number
and the contents of various consent clauses covering investments. But proof
of consent in writing will be required at the time a request for arbitration is
made.

Consent in writing must be explicit and not merely construed.

In Cable TV v. St. Kitts and Nevis, the Respondent was not a party to
the agreement containing the consent clause. The Claimant argued that
consent by the Respondent could be construed from the institution of
proceedings by the Attorney-General of St. Kitts and Nevis against the
Claimants in a domestic court of the Respondent. The purpose of the
domestic court proceedings was to obtain an injunction to restrain the
Claimant from raising its rates prior to the resolution of the dispute
through ICSID arbitration. The Tribunal held that the references in the
court documentation to the ICSID clause in the agreement were merely
statements of fact and did not amount to consent by any person to ICSID
jurisdiction.!

! Cable TV v. St. Kitts and Nevis, Award, 13 January 1997, 13 ICSID Review—Foreign Investment
Law Journal 328, 354-361 (1998).
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Three different ways
of giving consent:
Direct agreement

National legislation

Treaties

In practice, consent is given in one of three ways. The most obvious way is a
consent clause in a direct agreement between the parties. Dispute settlement
clauses referring to ICSID are very common in contracts between States and
foreign investors. ICSID has prepared and published a set of Model Clauses
to facilitate the drafting of these contracts.?

Another technique to give consent to ICSID dispute settlement is a provision
in the national legislation of the host State, most often its investment code.
Such a provision offers ICSID dispute settlement to foreign investors in general
terms. Many capital importing countries have adopted such provisions. Since
consent to jurisdiction is always based on an agreement between the parties,
the mere existence of such a provision in national legislation will not suffice.
The investor may accept the offer in writing at any time while the legislation is
in effect. In fact, the acceptance may be made simply by instituting proceedings.

The third method to give consent to ICSID jurisdiction is through a treaty
between the host State and the investor’s State of nationality. Most bilateral
investment treaties (BITs) contain clauses offering access to ICSID to the
nationals of one of the parties to the treaty against the other party to the
treaty. The same method is employed by a number of regional multilateral
treaties such as the NAFTA and the Energy Charter Treaty. Attempts to create
a global Multilateral Agreement on Investment that would include a similar
dispute settlement clause have not come to fruition. Offers of consent contained
in treaties must also be perfected by an acceptance on the part of the investor.

Summary:

* ICSID arbitration is always based on an agreement between the
parties to the arbitration, i.e. the host State and the foreign investor.

* No particular formalities are required for the parties’ consent to
arbitration, except that it must be in writing and that it must be
explicit.

* In practice, consent to ICSID arbitration is given in one of three
ways:

1.  Aclause in a direct agreement between the host State
and the foreign investor.

2.  Aprovision in the host State’s national legislation
offering ICSID arbitration to foreign investors. Such an
offer must be accepted by the foreign investor.

3.  Aprovision in a treaty between the host State and the
investor’s State of nationality offering ICSID arbitration
to the nationals of the other side. Such an offer must be
accepted by the foreign investor.

2 ICSID Model Clauses, Doc. ICSID/5/Rev. 2 of 1993. Reproduced in 4 ICSID Reports 357.



2.3 Consent to Arbitration

1.

CONSENT THROUGH DIRECT AGREEMENT
BETWEEN THE PARTIES

Consent for future or
existing disputes

Model clauses

existing or future disputes.

The majority of cases brought to ICSID arbitration are based on agreements
between the parties containing a consent clause for future disputes.® Agreements
to submit to the Centre disputes that have arisen already are rare.* It is obvious
that consent by both parties is much easier to obtain before the outbreak of a

disagreement.

undergone two revisions.®

The 1993 Model Clauses suggest the following basic submission clause in
respect of future disputes for insertion in investment agreements between host

States and foreign investors:

Clause 1

The [Government]/[name of constituent subdivision or agency] of name
of Contracting State (hereinafter the "Host State") and name of investor
(hereinafter the “Investor”) hereby consent to submit to the International
Centre for Settlement of Investment Disputes (hereinafter the “Centre”)

Y Holiday Inns v. Morocco, Lalive, The First ‘World Bank’ Arbitration, 51 British Year Book of
International Law 128 (1980), Adriano Gardella v. Ivory Coast, I ICSID Reports 287; Kaiser Bauxite
v. Jamaica, 1 ICSID Reports 301, 303/4; AGIP v. Congo, I ICSID Reports 313, Benvenuti & Bonfant
v. Congo, 1 ICSID Reports 340/1; Amco v. Indonesia, I ICSID Reports 392, Klockner v. Cameroon,
2 ICSID Reports 10, 13; SOABI v. Senegal, 2 ICSID Reports 179, 204, 272; LETCO v. Liberia, 2
ICSID Reports 347, 350/1; Atlantic Triton v. Guinea, 3 ICSID Reports 17; Vaccum Salt v. Ghana, 4

ICSID Reports 329; Mobil Oil v. New Zealand, 4 ICSID Reports 147, 158.

“See MINE v. Guinea, 4 ICSID Reports 67, 80; Swiss Aluminium Ltd. and Icelandic Aluminium Co.
Ltd. v. Iceland, Case No. ARB/83/1; Compania del Desarrollo de Santa Elena S.A. v. Costa Rica,

Case No. ARB/96/1.
> Doc. ICSID/5/Rev.2.

¢ The earlier versions have been published in 7 ILM 1159 (1968) and 1 ICSID Reports 197. The

1993 version is published in 4 ICSID Reports 357.

An agreement between the parties recording consent to ICSID arbitration
may be achieved through a compromissory clause in an investment agreement
between the host State and the investor submitting future disputes arising
from the investment operation to ICSID jurisdiction. It is equally possible to
submit a dispute that has already arisen between the parties through consent
expressed in a compromis. Therefore, consent may be given with respect to

It is important to give careful attention to the drafting of consent clauses
when negotiating investment agreements. The Centre has developed a set of
Model Clauses for the convenience of the parties to facilitate the drafting of
consent clauses between them.®> The Model Clauses, as published, are merely
offered as examples and the parties are entirely free to adapt them to the
specific circumstances of their relationship. They are useful not only as
blueprints for actual contracts but also as a checklist for the various questions
to be considered when submitting to ICSID. The Model Clauses have
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any dispute arising out of or relating to this agreement for settlement by
[conciliation]/[arbitration]/[conciliation followed, if the dispute remains
unresolved within time limit of the communication of the report of the
Conciliation Commission to the parties, by arbitration] pursuant to the
Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (hereinafter the “Convention”).”

Square brackets indicate alternatives from which the parties may choose.
Underlined text indicates information to be supplied by the drafters.

If the parties have not given their consent in respect of future disputes, the
1993 Model Clauses offer the following formula for the submission of an
existing dispute:

Clause 2

The [Government]/[name of constituent subdivision or agency] of name
of Contracting State (hereinafter the “Host State”) and name of investor
(hereinafter the “investor”) hereby consent to submit to the International
Centre for Settlement of Investment Disputes (hereinafter the “Centre”)
for settlement by [conciliation]/[arbitration]/[conciliation followed, if the
dispute remains unresolved within time limit of the communication of the
report of the Conciliation Commission to the parties, by arbitration]
pursuant to the Convention on the Settlement of Investment Disputes
between States and nationals of Other States, the following dispute arising
out of the investment described below:...®

Consent through The agreement on consent between the parties need not be recorded in a
separate instruments single instrument:

In Amco v. Indonesia, the investor had submitted an application to the
Indonesian Foreign Investment Board to establish a locally incorporated
company for the purpose of carrying out the investment operation. The
application provided that any disagreements would be put before ICSID.
The application was approved. Before the Tribunal, the government
accepted the validity of the consent clause in principle while disputing
its applicability to the parties to the dispute and to the subject-matter.’
The Tribunal said: ...

while a consent in writing to ICSID arbitration is indispensable, since it
is required by Article 25(1) of the Convention, such consent in writing is
not to be expressed in a solemn, ritual and unique formulation. The
investment agreement being in writing, it suffices to establish that its
interpretation in good faith shows that the parties agreed to 1CSID
arbitration, in order for the ICSID Tribunal to have jurisdiction over them."

74 ICSID Reports 359/60.

8 4 ICSID Reports 360.

¢ Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 392.
At p.400.
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Consent through
reference to another
instrument

An agreement between the parties may record their consent to ICSID
jurisdiction by reference to another legal instrument:

In CSOB v. Slovakia, an agreement entered into between the parties to
the dispute contained the clause “this agreement shall be governed by
the laws of the Czech Republic and the [BIT between the Czech and
Slovak Republics]”. The Claimant contended that this constituted an
incorporation by reference of consent to ICSID arbitration as provided
for in the BIT. The Respondent argued that the clause was merely a
choice-of-law provision. Moreover, the BIT had never entered into force.
The Tribunal carefully examined the drafting history of the agreement
between the parties. It noted that the clause in question had replaced a
clause in an earlier draft providing for domestic arbitration. In addition,
the reference to the BIT had included the words “after it is ratified” in a
later draft but these words were deleted in the final agreement. The
Tribunal concluded that under these circumstances the parties by referring
to the BIT had intended to incorporate the ICSID clause in the BIT into
their agreement. !

Summary:

* Consent to ICSID arbitration may be contained in a direct
agreement between the parties.

* Consent may be given with respect to future disputes or with respect

to existing disputes.

* The Centre has put a set of Model Clauses at the disposal of parties

that may facilitate the drafting of consent agreements.

' CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID Review—Foreign Investment
Law Journal 251, 268-271 (1999).
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2. CONSENT THROUGH HOST STATE LEGISLATION

The host State may offer consent to ICSID arbitration in general terms to
foreign investors or to certain categories of foreign investors in its legislation.
Such an offer, in order to become operative, must be accepted by the foreign
investor.

a) Offer by the Host State

Offers of consent in Some national investment laws provide unequivocally for dispute settlement
national laws by ICSID. For instance, Art. 8(2) of the Albanian Law on Foreign Investment
of 1993 states in part:

...the foreign investor may submit the dispute for resolution and the Republic
of Albania hereby consents to the submission thereof, to the International
Centre for Settlement of Investment Disputes.”

A more common method to provide for settlement by the Centre is to include
a reference to the Convention as one of several possible means of dispute
settlement. The alternatives offered may include procedures expressly agreed
to by the parties, procedures provided by bilateral investment treaties, the
International Chamber of Commerce and ad hoc arbitration. Some laws
specifically state that the consent of the State to ICSID’s jurisdiction is
constituted by the Articles referring to the Convention. Provisions to this effect
may be found in the legislation of the Central African Republic,” of Cote
d’Ivoire'* and of Mauritania.'?

Other provisions are not so clear, but it may still be inferred from them that
they express the State’s consent to ICSID’s jurisdiction. Thus, national laws
state that the foreign investor “shall be entitled to request” that the dispute be
conclusively settled by one of several methods including the ICSID Convention,
16 that any of the parties to the dispute “may transfer the dispute” to one of
several institutions, including ICSID,'” or that the dispute “shall be settled” by
one of these methods.'®

2 See Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, 14 ICSID Review-Foreign
Investment Law Journal 161, 174 (1999). Similar provisions may be found in the legislation of Guinea,
Ordinance No. 001/PRG/87 of January 3, 1987, which sets forth the Investment Code,; Botswana Sec.
11 of The Settlement of Investment Disputes (Convention) Act, 1970; Sri Lanka, Sec. 26 (1) of the
Greater Colombo Economic Commission Law, 1978, Togo, Art. 4 of Law No. 85-3 of January 29,
1985, which provides for readjustment of the Investment Code.

B3 Art. 30 of the Investment Code, 1988.

" Art. 10 of the Investment Code, 1984.

5 Art. 7(2)(d) of the Investment Code, 1989.

6 Art. 45 (1) of the Cameroon Investment Code, 1990.

7 Art. 27 (2) of the Kazakhstan Law on Foreign Investments, 1995.

8 Art. 19 of the Somalia Foreign Investment Law, 1987, Sec. 40(6) of the Zambian Investment Act,
1991.
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In SPP v. Egypt. The Request for Arbitration was based on Art. 8 of
Egypt’s Law No. 43 of 1974 Concerning the Investment of Arab and
Foreign Funds and the Free Zone." Art. 8 provided in relevant part:

Investment disputes in respect of the implementation of the provisions of
this Law shall be settled in a manner to be agreed upon with the investor,
or within the framework of the agreements in force between the Arab
Republic of Egypt and the investor s home country, or within the framework
of the Convention for the Settlement of Investment Disputes between the
State and the nationals of other countries to which Egypt has adhered by
virtue of Law No. 90 of 1971, where such Convention applies.?’

Egypt claimed that the clause referring to ICSID was not self-executing
and required a separate implementing agreement with the investor. In
Egypt’s view, Law No. 43 was too ambiguous and equivocal to establish
consent to ICSID arbitration.?! Rather, it was intended only to inform
potential investors that [CSID arbitration was one of a variety of dispute
settlement methods that investors may seek to negotiate with Egyptian
authorities in appropriate circumstances.?

The Tribunal rejected the idea that Art. 8 had the consequence only of
informing potential investors of Egypt’s willingness, in principle, to
negotiate a consent agreement. There was nothing in the legislation
requiring a further ad hoc manifestation of consent to the Centre’s
jurisdiction.

The Tribunal’s conclusion was as follows:

116. On the basis of the foregoing considerations, the Tribunal finds that
Article 8 of Law No. 43 establishes a mandatory and hierarchic sequence
of dispute settlement procedures, and constitutes an express ‘“consent in
writing” to the Centre s jurisdiction within the meaning of Article 25(1) of
the Washington Convention in those cases where there is no other agreed-
upon method of dispute settlement and no applicable bilateral treaty.’*

Since the parties had not agreed on another method of dispute resolution
and since there was no applicable bilateral treaty in force, the Tribunal
found “that Article 8 of Law No. 43 operates to confer jurisdiction
upon the Centre with respect to the Parties’ dispute.””

¥ Decision on Jurisdiction I, 27 November 1985, 3 ICSID Reports 112, 114/5. 16 ILM 1476, 1479
(1977). Law No. 43 of 1974 has since been replaced by the Investment Law of 1989.

20 At. p.126. The provision continues by providing that disputes may also be settled by ad hoc arbitration
under Egyptian law.

2L At pp. 126/7.

22 Decision on Jurisdiction II, 14 April 1988, 3 ICSID Reports 140, 147.

3 At pp. 152-156.

At p. 161.

2 At p. 161.
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Provisions in national
laws foreseeing future
agreement on consent

Not all references in national legislation amount to consent to jurisdiction or
an offer to the investor to accept ICSID’s jurisdiction. Therefore, the respective
provisions in national laws must be studied carefully. Some legislative provisions
referring to the settlement of disputes by ICSID make it clear that further
action on the part of the host State is necessary to establish consent. For
instance, the new Egyptian Investment Law of 1989 provides in Art. 55, after
a reference to the role of domestic courts in the settlement of disputes under
that law:

The parties concerned may also agree to settle such disputes within the
framework of the agreements in force between the Arab Republic of Egypt
and the investor s home country or within the framework of the [ICSID]
Convention ...subject to the terms and conditions, and in the instances
where such agreements do apply.

Similar clauses, providing for further agreement between the host State and
the foreign investor, may be found in the investment legislation of El Salvador,*
Madagascar,’” Malawi,”® Mozambique®’ and Yugoslavia.*

Yet another type of legislative provision referring to ICSID dispute settlement
foresees investment licences to be issued to foreign investors. Such a license
may specify the modalities of dispute settlement, including ICSID arbitration.
Clauses of this kind may be found in the investment legislation of Uganda,’! of
Benin,*? Niger,** and Tanzania.**

In the case of the last two types of clauses referring to ICSID, the legislative
provisions as such do not amount to consent to ICSID’s jurisdiction. They do
not constitute an offer by the host State that may be accepted by the investor
through a unilateral act. Rather, they require a specific agreement between the
host State and the investor contained in an investment agreement, an investment
licence or another document. Such an agreement may be withheld at the host
State’s discretion.

b) Acceptance by the Investor

While a host State may express its consent to ICSID’s jurisdiction through
legislation, the investor must perform some reciprocal act to perfect consent.
Even where consent is based on the host State’s legislation, it can only come
into existence through an agreement between the parties. The provision in the
host State’s legislation can amount to no more than an offer that may be
accepted by the investor. The Convention requires consent in writing. This
would indicate a minimum of formality in accepting the host State’s offer.

% Art. 21 of the Foreign Investment Promotion and Guarantee Law, 1988.
77 Art. 33 of the Investment Code, 1989.

% Sec. 18 of the Investment Promotion Act, 1991.

2 Art. 25 of the Law of Investment, 1993.

3 Art. 27 of the Foreign Investments Law, 1988.

3 Art. 30 of the Investment Code, 1991.

32 Art. 57 of the Investment Code, 1982.

3 Art. 6 of the Investment Code, 1989.

3 Art. 29 of the National Investment (Promotion and Protection) Act, 1990.
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Acceptance of offer
through instituting
proceedings

Acceptance of offer
prior to instituting
proceedings

The investor may accept the host State’s offer by bringing a request for
arbitration to the Centre:

In Tradex v. Albania, the Albanian law of 1993 contained an offer of
consent by the host State (see above). The Tribunal said:

...it can now be considered as established and not requiring further
reasoning that such consent can also be effected unilaterally by a
Contracting State in its national laws the consent becoming effective at
the latest if and when the foreign investor files its claim with ICSID making
use of the respective national law.”

While it is possible to perfect consent through the institution of proceedings,
it is questionable whether it is wise for the investor to rely on the host State’s
offer contained in its legislation without accepting it at an earlier stage. Consent
will be perfected only upon the acceptance of the offer and the time of consent
triggers a number of legal consequences under the Convention. The most
important of these is that consent becomes irrevocable. Therefore, once the
investor has accepted consent based on legislation, the agreement on consent
will stay in effect even if the legislation is repealed.

The investor may express its acceptance in a variety of ways other than
instituting proceedings. These include an investment agreement with the host
State, a simple communication to the host State that consent to ICSID’s
jurisdiction in accordance with the legislation is accepted, a statement contained
in an application for an investment licence or a mere application if under the
law in question the successful applicant automatically gets specified benefits
including access to ICSID.

The investor’s acceptance of consent can be given only to the extent of the
offer made in the legislation. But it is entirely possible for the investor’s
acceptance to be narrower than the offer and to extend only to certain matters
or only to a particular investment operation.

In SPP v. Egypt, the Claimants had sent a letter to Egypt’s Minister of
Tourism on August 15, 1983, about one year before the institution of
the arbitration, which said in relevant part:

...we hereby notify you that we accept and reserve the opportunity of availing
ourselves of the uncontestable jurisdiction of the International Centre for
the Settlement of Investment Disputes, under the auspices of the World
Bank, which is open to us as a result of Law No. 43 of 1974, Article 8 of
which provides that investment disputes may be settled by [CSID
arbitration.>

y

3 Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, 14 ICSID Review—Foreign

Investment Law Journal 161, 187 (1999).
% Decision on Jurisdiction I, 27 November 1985, 3 ICSID Reports 119.
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Conditions, time limits
and formalities

Before the Tribunal, the Claimants contended successfully that their own
consent was expressed in the letter and again by the act of filing their
request for arbitration with the Centre.?’

The host State’s legislation containing the offer of consent may prescribe certain
conditions, time limits or formalities for the acceptance by the investor. In a
number of investment laws, the investor’s consent is linked to the process of
obtaining an investment authorization. The choice of one of several methods
for dispute settlement offered by the legislation must be stated expressly in the
application for the investment authorization. Other investment laws require
that the investor must accept the offer of consent to ICSID arbitration within
certain time limits.In the absence of formal requirements in the host State’s
legislation for the investor’s consent, a maximum of flexibility should be
allowed. Any indication of acceptance on the part of the investor should be
permissible. This may be effected by any written instrument by which the
investor signifies its submission to the legal framework provided in the host
State’s legislation, including settlement under the ICSID Convention.
Nevertheless, it is advisable to make an acceptance as clear as possible. Implicit
acceptance, while not impossible, is liable to lead to jurisdictional disputes, to
uncertainties concerning the exact date of consent and to difficulties once the
host State changes its legislation.

Summary:

* Some States offer ICSID arbitration to foreign investors by way of
national legislation.

* Legislative provisions of this kind must be interpreted carefully:
not all references to ICSID arbitration in national legislation amount
to an offer of consent.

* Some provisions in national legislation merely hold out the prospect
of future consent.

* In order to amount to a consent agreement, the offer contained in
national legislation must be accepted by the investor.

* The investor may accept the offer simply by instituting proceedings.
But it may be advisable to do so at an earlier stage.

* Offers of consent contained in national legislation may prescribe
certain conditions, time limits or formalities for their acceptance.

7 At p. 120.
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3. CONSENT THROUGH BILATERAL INVESTMENT
TREATIES (BITS)

The technique employed in national legislation may also be employed with the
help of treaties to which the host State is a party. The treaty on its own cannot
amount to consent to ICSID’ s jurisdiction by the parties to the dispute, since
ICSID arbitration is always between a host State and a foreign investor. But
the treaty may contain the host State’s offer. This offer may then be taken up
by a national of the other State party to the treaty.

Consent through BITs has become accepted practice. Some capital exporting
States have developed their own national practice in this regard, usually through
the use of model BITs.?® Over the years, ICSID clauses have been incorporated
into hundreds of BITs. Today, they can be found in the overwhelming majority
of new BITs.

a) Offer by the Host State

Offers of consent The majority of ICSID clauses in modern BITs express consent on the part of

in BITs the two Contracting States to submit to ICSID’s jurisdiction, for the benefit
of nationals of the other State party to the treaty. The treaty between the
United Kingdom and Sri Lanka of 1980 offers an example of a simple ICSID
clause in Art. 8:

(1) Each Contracting Party hereby consents to submit to the International
Centre for the Settlement of Investment Disputes (herein refferred to as
“the Centre”) for settlement by conciliation or arbitration under the
Convention ... any legal disputes arising between that Contracting Party
and a national or company of the other Contracting Party concerning an
investment of the latter in the territory of the former.”’

Many BITs contain similar clauses. Clauses of this kind have been the basis of
jurisdiction in several ICSID cases.*

Some BITs do not specifically mention consent. But formulations to the effect
that a dispute “shall be submitted” to the Centre or that the parties have the
right to initiate proceedings leave no doubt as to the binding character of
these clauses. For instance, the German Model Agreement in its Art. 11 (Model
I) provides:

(2) If the divergency cannot be settled within six months of the date when

it has been raised by one of the parties in dispute, it shall, at the request of
the national or company of the other Contracting Party, be submitted for

—>

% The most comprehensive study is Dolzer/Stevens, Bilateral Investment Treaties (1995).

319 ILM 886, 888 (1980).

“ AAPL v. Sri Lanka, Award, 27 June 1990, 4 ICSID Reports 246, 250/1; AMT v. Zaire, Award, 21
February 1997, 36 ILM 1531, 1545 (1997); Fedax v. Venezuela, Decision on Jurisdiction, 11 June
1997, 37 ILM 1378, 1384 (1998).
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ICSID as one of
several alternatives

BITs referring to future
consent

arbitration. Unless the parties in dispute agree otherwise, the divergency
shall be submitted for arbitration under the Convention of 18 March 1965
on the Settlement of Investment Disputes between States and Nationals of
Other States.”

The dispute settlement clauses in many BITs refer to ICSID as one of several
possibilities. The alternatives contemplated may include the domestic courts
of the host State, procedures agreed to by the parties to the dispute, ICC
arbitration, arbitration under the UNCITRAL rules, and ad hoc arbitration.
Some of these composite settlement clauses require a subsequent agreement
of the parties to select one of these procedures. Others contain the State’s
advance consent to all of them, thereby giving the parties a choice. A relatively
simple example for this technique may be found in some Swiss BITs. For
instance, the Switzerland-Ghana BIT of 1991 provides in its Art. 12:

(2)  If such disputes cannot be settled according to the provisions of
paragraph (1) of this article within a period of six months from the
date either party to the dispute requested amicable settlement, the
dispute shall be submitted to international arbitration or
conciliation.

(3)  Where the dispute is referred to international arbitration or
conciliation, the aggrieved party may refer the dispute either to:

(a)  the International Centre for the Settlement of
Investment Disputes ...; or

(b)  aninternational arbitrator or an ad hoc arbitration tribunal
to be appointed by a special agreement or established under
the arbitration rules of the United Nations Commission on
International Trade Law.

(4)  Each Contracting Party hereby consents to the submission of an
investment dispute to international arbitration or conciliation.

Some BITs offering several methods of settlement specify that the choice
among them is with the investor.*

Not all references to the ICSID Convention in BITs constitute binding offers
of consent by the host State. Some clauses contain promises of future consent
or hold out a general prospect of sympathetic consideration. Still others simply
state that consent may be given by way of agreements with the investor.

Some clauses in BITs referring to [CSID’s jurisdiction amount to an undertaking
by the host State to give consent in the future. This may be achieved by
providing that a future investment agreement between the host State and the
investor shall, upon the investor’s request, include a provision for the submission
of disputes to ICSID.* More simply, the BIT may contain an undertaking to
assent to any demand by the investor to submit to dispute settlement by the
Centre. For instance, the Netherlands-Pakistan BIT of 1988 provides in its

“ Dolzer/Stevens, Bilateral Investment Treaties, p. 194.

4 See Switzerland-Paraguay BIT (1993) Art. 9; Lithuania-Poland BIT (1992) Art. 7.
# See France-Malaysia BIT (1975) Art. 5.
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Art. 10:

The Contracting Party in the territory of which a national of the other
Contracting Party makes or intends to make an investment, shall assent to
any demand on the part of such national to submit, for arbitration or
conciliation, to the Centre ..., any dispute that may arise in connection
with the investment.*

Clauses of this kind do not give the investor an immediate right of access to
the Centre. If the host State refuses to give its consent, it would be in breach
of its obligation under the BIT. But the Secretary-General of ICSID would
presumably reject a request for arbitration under these circumstances. It is
unlikely that a promise to give consent would be accepted as amounting to
consent. Therefore, any remedy must, in the first place, lie with the treaty
partner to the BIT. The investor’s home State can demand that the host State
give its consent and, if necessary, resort to such procedures as are available
between the States parties to the BIT.

An even weaker reference to ICSID is contained in some BITs that provide
for the host State’s sympathetic consideration to a request for ICSID dispute
settlement. It is obvious that a clause of this kind does not amount to consent
by the host State. The most that can be read into it is that consent may not be
withheld arbitrarily and that the States parties to the BIT must consider ICSID
in good faith.

Some BITs merely foresee a future agreement between the host State and the
investor containing consent to ICSID’s jurisdiction. An example is Art. 6 of
the Sweden-Yugoslavia BIT of 1978:

In the event of a dispute arising between a national or a company of one
Contracting State and the other Contracting State in connection with an
investment on the territory of that other Contracting State, it shall upon
the agreement by both parties to the dispute be submitted for arbitration
to the International Centre for Settlement of Investment Disputes...*

In CSOB v. Slovakia, the Respondent contended that the dispute
settlement clause in the BIT, which stated that the investor and the host
State had the right to submit disputes to ICSID, meant that any
submission had to be made jointly by both parties. The Tribunal rejected
this argument. It pointed out that a holding that the parties must submit
their dispute jointly would mean that the ICSID clause in the BIT was
subject to an agreement by the parties after the dispute had arisen. The
fact that some BITs contained provisions for joint submission of disputes

to arbitration did not compel the conclusion that provisions whose
4,

#“ See also Japan-Egypt BIT (1977) Art. 11; UK-Philippines BIT (1980) Art. X; Australia-CSFR BIT
(1991) Art. 11. For further examples see Dolzer/Stevens, Bilateral Investment Treaties, p. 133; Broches,
A., Bilateral Investment Protection Treaties and Arbitration of Investment Disputes, in: The Art of
Arbitration, Liber Amicorum Pieter Sanders (Schultz, J./van den Berg, A. eds.) 63, 65/6 (1982).

# See also Sweden-Malaysia BIT (1979) Art. 6, Sweden-Egypt BIT (1978) Art. 6, Sri Lanka-Switzerland
BIT (1981) Art. 9.
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wording is at best ambiguous should be interpreted in this way. Moreover,
the Tribunal noted that the BIT offered a choice between ICSID and
UNCITRAL arbitration and that any dispute was to be resolved by the
method that was chosen first. The Tribunal concluded that this provision
made sense only on the assumption that each party to a dispute had the
right separately to institute the arbitration proceedings.*

b)  Acceptance by the Investor

Acceptance by
instituting
proceedings

Acceptance of offer
prior to instituting
proceedings

Some BITs require
early acceptance

The Convention requires consent in writing by both parties to the dispute.
Just as in the case of legislative provisions for the settlement of disputes by
ICSID, a provision on consent in a BIT can be no more than an offer that
requires acceptance. The treaty provision cannot replace the need for consent
by the foreign investor. In addition, the BIT must be between the host State
and the State of the investor’s nationality.

It is established practice that an investor may accept an offer of consent
contained in a BIT by instituting ICSID proceedings.

In AMT v. Zaire, the Tribunal said:

In the present case, it happens that AMT (...) has opted for a proceeding
before ICSID. AMT has expressed its choice without any equivocation,
this willingness together with that of Zaire expressed in the Treaty, creates
that consent necessary to validate the assumption of jurisdiction by the
Centre.”

Withdrawal of an offer of consent before its acceptance would appear to be
less of a problem in the case of ICSID clauses contained in treaties than in the
case of national legislation. Withdrawal of the host State’s consent contained
in a BIT would be a breach of the treaty and would presumably trigger some
adverse reaction on the part of the other party to the treaty. Also, an ICSID
clause in a treaty remains valid notwithstanding an attempt to terminate it,
unless there is a basis for termination under the law of treaties. Nevertheless,
in order to avoid complications early acceptance is advisable also in the case
of offers of consent contained in treaties.

Some BITs specifically provide for the giving of consent by the investor. Under
these clauses, once the investor has accepted the offer contained in the BIT,
either party may start proceedings. Consent by the investor must be expressed

% CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID Review—Foreign Investment
Law Journal 251, 271/2 (1999).

7 AMT v. Zaire, Award, 21 February 1997, 36 ILM 1531, 1545/6 (1997). See also AAPL v. Sri Lanka,
Award, 27 June 1990, 4 ICSID Reports 251; Fedax v. Venezuela, Decision on Jurisdiction, 11 June
1997, 37 ILM 1378, 1384 (1998); CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14
ICSID Review—rForeign Investment Law Journal 251, 264 (1999).
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in some positive way and cannot be substituted by the BIT or simply assumed.

There are ways by which an investor may be induced to give consent.
Submission to ICSID or other methods of settlement may be made a condition
for admission of investments in the host State and may form part of the licensing
process. BITs may provide specifically that their benefits will extend only to
investors that have consented to ICSID’s jurisdiction.

Summary:

*  Many bilateral investment treaties (BITs) contain offers of consent
to the nationals of the respective countries.

* Some of the dispute settlement clauses in BITs offer a choice of
several methods including ICSID.

* Some references to ICSID in BITs do not amount to consent to
jurisdiction, but merely hold out the prospect of future consent.

* In order to amount to a consent agreement the offer contained in a
BIT must be accepted by the investor.

* Theinvestor may accept the offer simply by instituting proceedings.
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4. CONSENT THROUGH MULTILATERAL TREATIES

Offers of consent in Since the early 1990s, a number of multilateral treaties that provide for ICSID’s

multilateral treaties jurisdiction have come into existence. The underlying mechanism is similar to
that in the BITs discussed above. The treaties contain offers by the States
parties to them to consent to ICSID’s jurisdiction. These offers may be taken
up by investors who are nationals of other States parties to the treaties.

NAFTA The North American Free Trade Agreement (NAFTA) of 1992 between
Canada, Mexico and the United States*® contains a Chapter Eleven on
Investments. Art. 1122 bears the title “Consent to Arbitration” and provides
in relevant part:

1. Each Party consents to the submission of a claim to arbitration in
accordance with the procedures set out in this Agreement.
2. The consent given by paragraph 1 and the submission by a disputing
investor of a claim to arbitration shall satisfy the requirement of:
(a)  Chapter Il of the ICSID Convention (Jurisdiction of the
Centre) and the Additional Facility Rules for written consent
of the parties, ...

As long as Canada and Mexico are not parties to the ICSID Convention, the
NAFTA will not operate to confer jurisdiction under the Convention. But
ICSID Additional Facility arbitration (see Module 2.4) is available between
United States investors and Canada or Mexico and between Canadian or
Mexican investors and the United States. In disputes between Canadian
investors and Mexico or Mexican investors and Canada not even the ICSID
Additional Facility may be used. In disputes of the latter kind only arbitration
under the UNCITRAL Rules is available.

The NAFTA specifically provides that the investor must consent to arbitration
(Art. 1121), thereby emphasizing the reciprocal nature of consent to arbitration.
However, under the NAFTA, submission of a claim to arbitration is open only
to an investor and not to a host State.

Energy Charter Treaty ~ The Energy Charter Treaty of 1994 between the European Communities and
49 mostly European States in its Art. 26 also provides consent to ICSID’s
jurisdiction by the States parties in relation to investors of all other States
parties.* The Treaty contains an unconditional consent to ICSID and to the
Additional Facility, whichever may be available. The Article specifically requires
consent in writing also on the part of the investor. The Article only envisages
the submission of a claim by the investor but not by the host State.

MERCOSUR The 1994 Colonia and Buenos Aires Investment Protocols of the Common
Market of the Southern Cone (MERCOSUR) contain similar provisions. Art.
9 of the Colonia Protocol gives the investor the option to institute one of
several procedures including ICSID arbitration.

% 32 ILM 605 (1993).
# 34 ILM 360, 399 (1995).
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Cartagena Free
Trade Agreement

The 1994 Free Trade Agreement between Mexico, Colombia and Venezuela
offers yet another example of consent to ICSID arbitration by multilateral
agreement. Under Art. 17-18, the investor is given the option to institute ICSID
arbitration, Additional Facility arbitration or arbitration under the UNCITRAL
Rules, depending on the ICSID Convention’s state of ratification by the three
States.

Summary:

* Several regional multilateral treaties also offer consent to ICSID
jurisdiction to nationals of participating countries investing in other
participating countries.

* These offers must be accepted by eligible investors in the same way
as in the case of BITs.

* Regional treaties containing offers of consent to ICSID arbitration
include NAFTA, the Energy Charter Treaty, Mercosur and the
Cartagena Free Trade Agreement.
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5. THE TIME OF CONSENT

Time of consent The time of consent is determined by the date at which both parties have
given by both agreed to ICSID’s jurisdiction. If the consent clause is contained in an offer by
parties one party, its acceptance by the other party will determine the time of consent.

If the host State makes a general offer to accept ICSID’s jurisdiction in its
legislation or in a treaty, the time of consent is determined by the investor’s
acceptance of the offer. At the latest, this offer may be accepted through bringing
arequest for conciliation or arbitration to the Centre. The investor is under no
time constraints to accept the offer and thus to complete the consent unless
the offer, by its own terms, provides for acceptance within a certain period of
time. But it should be borne in mind that consent, once completed, has a
number of legal consequences. Therefore, care should be taken to perfect
consent at the appropriate time and not to rely on a standing offer without

actually taking it up.
Additional It may happen, that the conditions ratione personae for the Centre’s jurisdiction
requirements have not yet been met when a document containing a consent clause is signed.
for consent For instance, the host State or the State of the investor’s nationality may not

yet have ratified the Convention. In such a case, the date of consent will be the
date on which all the conditions have been met. If the host State ratifies the
Convention after the signature of the consent agreement, the time of consent
will be the entry into force of the Convention for the host State. The same
applies to a ratification by the State of the investor’s nationality subsequent to
the signature of the agreement containing the consent clause.

In Holiday Inns v. Morocco, no fewer than three conditions for the full
validity of consent were lacking at the time the agreement containing
the consent clause was signed: (i) the host State had not yet ratified the
Convention; (i1) the investor’s home State had not yet ratified the
Convention; and (iii) one of the corporate parties to the dispute had not
yet been created. The Tribunal noted that all these defects had been
cured before the institution of proceedings and stated that ... it is the
date when the conditions are definitely satisfied ... which constitutes in
the sense of the Convention the date of consent...” >

Relevance of Consent to the jurisdiction of the Centre triggers a number of legal
time of consent consequences under the Convention. The most important one is that consent,
once perfected, becomes irrevocable under the last sentence of Art. 25(1) (see
Section 9. below). The nationality of the foreign investor under Art. 25(2) is
determined by reference to the date of consent. Both, natural and juridical
persons, must be nationals of another Contracting State on the date of consent.

0 Lalive, The First ‘World Bank’ Arbitration, 51 British Yearbook of International Law 123, 146
(1980).
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Consent at time
of institution of
proceedings

Consent to the jurisdiction of the Centre will, unless otherwise stated, exclude
other remedies pursuant to Art. 26 of the Convention. Therefore, resort to
domestic courts or to other forms of arbitration becomes unavailable, in
principle, from the date of consent. Similarly, under Art. 27 (1) diplomatic
protection by the investor’s State of nationality is no longer permitted once
the parties have consented to the jurisdiction of the Centre.

Art. 44 of the Convention provides that proceedings will be conducted in
accordance with Arbitration Rules in effect on the date on which the parties
have given their consent. The parties may agree otherwise. But if they do not,
it is not the Rules in their latest version that apply but those in force on the
date of consent. The idea is to protect the parties against amendments that
might not suit them.

Consent by both parties must exist at the time of the institution of the
proceedings. If the party wishing to institute proceedings cannot supply
documentation of written consent to the jurisdiction of the Centre, the
Secretary-General will find that the dispute is manifestly outside the jurisdiction
of the Centre and will refuse to register it.

There are good practical reasons for not proceeding with a request that is
unsupported by any documentation of consent by the other party. It does not
make sense to go through the procedure of constituting a tribunal if it is likely
that it will find that there is no jurisdiction. Therefore, manifest absence of
consent is an absolute bar against a request ever reaching a tribunal.

The situation is somewhat different if the existence of a valid consent is unclear
or if the precise scope of the consent is subject to doubt. These are questions
that are to be decided by the tribunal under Art. 41, and it is in these proceedings
that the position taken by the respondent may become relevant.

In Tradex v. Albania, the Claimants relied on the bilateral investment
treaty between Albania and Greece as one of two bases for jurisdiction.
The Tribunal noted that the Request for Arbitration was dated 17 October
1994 but that the BIT had come into force only on 4 January 1995. It
found that jurisdiction must be established on the date of the filing of
the claim and rejected the BIT as a basis for jurisdiction.”

Once the proceedings are instituted, the parties may confirm or even extend
their consent to jurisdiction. A tribunal will examine the validity or scope of
consent only if a party raises a jurisdictional objection. A party that has not
challenged the existence of consent at an early stage in the proceedings, is
precluded from doing so later on.

3 Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, 14 ICSID Review—Foreign
Investment Law Journal 161, 178-180 (1999).
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A respondent’s failure to appear before the tribunal cannot be interpreted as
an admission of jurisdiction. Logic militates against interpreting absence from
the proceedings as implicit consent to jurisdiction. Moreover, Art. 45 of the
ICSID Convention expressly states that failure of a party to appear or to
present his case shall not be deemed an admission of the other party’s assertions.

Summary:

* The time of consent is the date by which both parties have submitted
to jurisdiction.

* If other conditions to ICSID’s jurisdiction are not yet fulfilled by
the time the parties have expressed their consent agreement, the
time of consent will be the date by which these conditions are
fulfilled.

* The time of consent carries a number of important consequences:
these include the irrevocability of consent, the exclusion of other
remedies, and the impermissibility of diplomatic protection.

* Consent must exist at the time of the institution of proceedings.
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6. LIMITATIONS ON CONSENT

Parties may limit Art. 25 of the ICSID Convention merely defines the outer limits of the consent

consent that the parties may give. There is nothing to stop them from circumscribing it
in a narrower way. The parties are free to delimit their consent by defining it in
abstract terms, by excluding certain types of disputes or by listing the questions
they are submitting to ICSID’s jurisdiction. The 1993 Model Clauses offer the
following formula for this purpose:

Clause 4

The consent to the jurisdiction of the Centre recorded in citation of basic
clause above shall [only]/[not] extend to disputes related to the following
matters. . . .’

In practice, broad inclusive consent clauses are the norm. They are also generally
preferable. Narrow clauses, listing only certain questions or excluding certain
questions, are liable to lead to difficulties in determining the tribunal’s precise
competence. Moreover, narrow clauses may inadvertently exclude essential
aspects of the dispute.

Consent clauses contained in investment agreements typically refer to “any
dispute” or “all disputes” under the respective agreements.

Limitations in References to ICSID contained in national investment legislation typically
investment relate to the application and interpretation of the piece of legislation in question.
legislation Some national laws are more sweeping and simply refer to disputes “concerning

foreign investment”. Others describe the questions covered by consent clauses
in narrower terms. These may include the requirement that “the dispute is
fundamental to the investment itself” or that the dispute must be “in respect of
any approved enterprise”.

Some national laws circumscribe the issues that are subject to ICSID’s
jurisdiction narrowly.

The Albanian Law on Foreign Investment of 1993 offers consent to
ICSID’s jurisdiction but limits this consent in the following terms:

... if the dispute arises out of or relates to expropriation, compensation for
expropriation, or discrimination and also for the transfers in accordance
with Article 7, ...}

In Tradex v. Albania, the Tribunal held that it had jurisdiction subject to
joining to the merits the issue as to whether or not an expropriation had
4,

32 4 ICSID Reports 361.

33 See Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, 14 ICSID Review—Foreign
Investment Law Journal 161, 174 (1999). Article 7 deals with the investor's right to transfer funds
abroad.
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been shown to exist.>* In its Award it found, after a detailed examination
of the facts, that the Claimant had not been able to prove that an
expropriation had occurred.>

Clauses in bilateral investment treaties (BITs) are generally quite broad and
refer to “any legal dispute . . . concerning an investment”.*®

Where ICSID’s jurisdiction is based on an offer made by one party, subsequently
accepted by the other, the parties’ consent exists only to the extent that offer
and acceptance coincide. For instance, the host State’s investment legislation
or its BIT with the investor’s home State may provide for the Centre’s
jurisdiction in the most general terms. If the investor accepts ICSID jurisdiction
only with regard to a particular dispute or in respect of certain investment
operations, the consent between the parties will be thus limited. It is evident
that the investor’s acceptance may not validly go beyond the limits of the host
State’s offer. Therefore, any limitations contained in the legislation or treaty
would apply irrespective of the terms of the investor’s acceptance. If the terms
of acceptance do not correspond with the terms of the offer there is no perfected
consent.

Summary:

* Consent to jurisdiction may be limited to certain types of disputes.

* A Consent agreement exists only to the extent that the offer of
consent and its acceptance coincide.

3 At pp. 185, 196.

3 Tradex v. Albania, Award, 29 April 1999, 14 ICSID Review—Foreign Investment Law Journal 197,
217, 223, 232-248 (1999).

% Great Britain Model Agreement, Art. 8, Dolzer/Stevens, Bilateral Investment Treaties, p. 234.
Most of the other Model Agreements contain similarly sweeping clauses.
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7. CONDITIONS TO CONSENT

Parties may subject Even if a dispute is clearly covered by the parties’ consent to resort to ICSID
consent to conditions  arbitration, access to the Centre may be subject to conditions. The parties are
free in the drafting of such conditions, provided they are not contrary to the
Convention’s mandatory provisions and are in compliance with the Centre’s
Rules and Regulations. In practice, such conditions always concern certain
procedural steps that must be exhausted before proceedings can be instituted.

Exhaustion of local Under Art. 26 of the ICSID Convention, a State may require the exhaustion

remedies of local administrative or judicial remedies as a condition of its consent to
arbitration under the Convention. In the absence of such a provision there is
no requirement to exhaust local remedies. Only a few States have conditioned
their consent to ICSID jurisdiction on the prior exhaustion of local remedies.
A relatively small number of bilateral investment treaties and a few investment
agreements with investors contain such a condition.

The condition that local remedies must be exhausted before ICSID arbitration
can be instituted, may be expressed by a State party to the Convention only up
to the time consent to arbitration is perfected but not later. This is a consequence
of the principle that once consent to jurisdiction has been given, it may not be
unilaterally withdrawn or restricted.

In the annulment proceedings to Amco v. Indonesia, Indonesia argued
“that the Tribunal manifestly exceeded its powers by holding that Amco
could bring its claim for compensation of damages based on the acts of
the army and police personnel involved directly to an ICSID Tribunal
without previously seeking redress before the Indonesian courts in
conformity with the general international law rule on exhaustion of local
remedies.”” The ad hoc Committee had little problem to dispose of this
argument:...

By acceptance of ICSID jurisdiction without reserving under Article 26 of
the Convention a right to require prior exhaustion of local remedies as a
condition for obtaining access to an ICSID tribunal, Indonesia must be
deemed to have waived such right ...

It is questionable whether insistence by a host State on the exhaustion of local
remedies prior to ICSID arbitration serves any useful purpose. Resort to local
remedies before the institution of ICSID arbitration may be seen by the investor
as a waste of time and money. The public proceedings in the host State’s
courts may further exacerbate the dispute between the parties and may affect
the host State’s investment climate. If the ICSID tribunal overturns a decision

7.1 ICSID Reports 526.
3 ] ICSID Reports 526.
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by the host State’s highest court, this may be a source of acute embarrassment.
Therefore, it seems wisest to leave the Convention’s basic rule of non-
exhaustion in place and to follow the example of the vast majority of consent
agreements in not requiring the exhaustion of local remedies.

A common condition for the institution of proceedings before ICSID is that
an amicable settlement has been attempted through consultations or
negotiations. Where this is the case, negotiations must be undertaken in good
faith. Some national investment laws* and numerous BITs contain the condition
that a negotiated settlement must be attempted before resort can be had to the
Centre. In order to forestall dilatory tactics and in order to make it clear when
the condition precedent for settlement under the Convention has been satisfied,
the treaties typically lay down time limits for negotiations. If no settlement is
reached within a certain period of time, access to ICSID is open.

In Tradex v. Albania, the consent clause in the Albanian Law was subject
to the condition that the dispute “cannot be settled amicably”.* The
Tribunal noted that Tradex had sent five letters over four months to the
competent Albanian Ministry but that none of these was answered or
resulted in any relevant action. The Tribunal found these letters to be a
sufficient good faith effort to reach an amicable settlement.*!

Another procedural condition that may be inserted into a consent clause
concerns conciliation. Since conciliation is one of two procedures under the
ICSID Convention, provision for it is not, strictly, a condition for the Centre’s
jurisdiction. But arbitration can be made contingent upon prior unsuccessful
conciliation under the Convention. Under the 1993 Model Clauses 1 and 2
(see sectionl.above), consent can be given for conciliation followed, if the
dispute remains unresolved within a certain period of time, by arbitration.

Summary:

* Consent to ICSID arbitration may be subject to certain procedural
conditions.

* The parties may agree to require the exhaustion of local remedies,
or to attempt a negotiated settlement or to go through conciliation
prior to the institution of arbitration proceedings.

% Albania Law on Foreign Investments, 1993, Art. 8(2); Cameroon Investment Code, 1990, Art. 45;
Tanzania National Investment (Promotion and Protection) Act, 1990, sec. 29(1); Togo Investment
Code, 1985, Art. 4, Uganda Investment Code, 1991, Art. 30(2).

° Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, 14 ICSID Review—Foreign
Investment Law Journal 161, 174 (1999).

L At pp. 182-184.
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8. THE INTERPRETATION OF CONSENT

Restrictive or effective A recurrent theme in the pleadings before ICSID tribunals is the argument

interpretation that consent by the host State to the Centre’s jurisdiction should be construed
restrictively. Respondent Governments have insisted on the need for a restrictive
interpretation of a State’s undertaking to arbitrate which had to be seen as a
derogation from its sovereignty. The Claimants have at times attempted to
invoke an alleged principle of interpretation in the opposite sense: that of
effective interpretation epitomized in the Latin phrase of ut res magis valeat
quam pereat. ICSID tribunals have repeatedly refused to embrace either of
the two principles.

In Amco v. Indonesia, the Tribunal was confronted with the argument
that the consent given by a sovereign State to an arbitration convention
amounting to a limitation of its sovereignty should be construed
restrictively.® The Tribunal rejected this contention categorically. It said:

. . . like any other conventions, a convention to arbitrate is not to be
construed restrictively, nor, as a matter of fact, broadly or liberally. 1t is to
be construed in a way which leads to find out and to respect the common
will of the parties: such a method of interpretation is but the application
of the fundamental principle pacta sunt servanda, a principle common,
indeed, to all systems of internal law and to international law.
Moreover—and this is again a general principle of law—any convention,
including conventions to arbitrate, should be construed in good faith, that
is to say by taking into account the consequences of their commitments the
parties may be considered as having reasonably and legitimately
envisaged.®

In the Tribunal’s view, the proper method for the interpretation of the
consent agreement was to read it in the spirit of the ICSID Convention
and in the light of its objectives. ICSID arbitration was in the interest of
both parties, a thought that was expressed in the first paragraph of the
Convention’s Preamble. The investor’s interest in submitting investment
disputes to international arbitration was matched by a parallel interest
of the host State: to protect investments is to protect the general interest
of development and of developing countries.*

In SPP v. Egypt, the argument of the restrictive interpretation of
jurisdictional instruments was raised in relation to an ICSID clause in
national legislation. The Tribunal found that there was no presumption
of jurisdiction, particularly where a sovereign State was involved, and
>

2 Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 393, 397.

% At p. 394. Emphases original. See also remarks to the same effect at pp. 398 and 402. See also
Cable TV v. St. Kitts and Nevis, Award, 13 January 1997, 13 ICSID Review—Foreign Investment
Law Journal 328, 386 (1998); CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID
Review—Foreign Investment Law Journal 251, 263 (1999).

At p. 400.
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that jurisdiction only existed insofar as consent thereto had been given
by the parties. Equally, there was no presumption against the conferment
of jurisdiction with respect to a sovereign State. After referring to a
number of international judgements and awards, the Tribunal said:

Thus, jurisdictional instruments are to be interpreted neither restrictively
nor expansively, but rather objectively and in good faith, and jurisdiction
will be found to exist if—but only if—the force of the arguments militating
in favor of it is preponderant.

Therefore, neither of the two presumptions or alleged principles of
interpretation carry much weight when applied to expressions of consent to
the jurisdiction of ICSID. Neither a principle of restrictive interpretation nor
a doctrine of “effet utile” will do justice to a consent clause.

A special problem of interpretation is the applicability of consent clauses to
successive legal instruments. Investment operations often involve complex
arrangements expressed in a number of successive agreements. Some such
related agreements concern peripheral operations such as financing or
arrangements with subcontractors. These agreements may be concluded in
stages and over a period of time. Though economically interrelated, the
agreements are legally distinct and often have different features. At times,
ICSID clauses are included in some of these agreements but not in others. If
ICSID clauses are neither repeated nor incorporated by reference in related
agreements, the question arises whether the parties’ consent to ICSID’s
jurisdiction extends to matters regulated by these related agreements.

ICSID tribunals have dealt with this question in a number of cases.* These
cases suggest that [CSID tribunals are inclined to take a broad view of consent
clauses where the agreement between the parties is reflected in several
successive instruments. Expressions of consent are not applied narrowly to
the specific document in which they appear but are read in the context of the
parties’ overall relationship. Therefore, a series of interrelated contracts may
be regarded, in functional terms, as representing the legal framework for one
investment operation. ICSID clauses contained in some, though not all, of the
different contracts may be interpreted to apply to the entire operation.

The need to settle an investment dispute finally and comprehensively would
make any other solution impracticable. A situation in which an ICSID tribunal
were to address only some of the issues between the parties but would leave
other related ones to be litigated elsewhere would be highly unsatisfactory.
Partial settlements are uneconomical and liable to delay resolution even further.

% Decision on Jurisdiction, 14 April 1988, 3 ICSID Reports 143/4.

% Holiday Inns v. Morocco, Decision on Jurisdiction, 12 May 1979; Lalive, The First ‘World
Bank’Arbitration, 51 British Yearbook of International Law 123, 156-159 (1980); Klockner v.
Cameroon, Award, 21 October 1983, Decision on Annullment, 3 May 1985, 2 ICSID Reports 13-18,
65-69, 89-93, 97-117; SOABI v. Senegal, Decision on Jurisdiction, 1 August 1984, Award, 25 February
1988, 2 ICSID Reports 185-188, 204-208, 293-322.
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Ideally, the parties might eliminate most problems of this nature through
consistency in the drafting of their various documents. But experience tells
that arbitration clauses often do not get the detailed attention they deserve.
Therefore, the approach developed in the practice of ICSID tribunals would
appear to be the only reasonable solution. But this approach can be maintained
only to the extent that it reflects the parties’ presumed intentions.

Summary:

* Consent agreements are to be interpreted neither restrictively nor
extensively but in accordance with good faith and with the object
and purpose of the ICSID Convention.

* Where an investment operation is regulated in a number of
successive legal instruments, consent expressed in one of these
instruments may cover the entire investment operation.
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9. THE IRREVOCABILITY OF CONSENT

Consent
agreements may
not be revoked by
one side

Irrevocability only
after consent is
perfected

Non-frustration of
ICSID proceedings

No indirect
revocation of
consent

Article 25 (1), last sentence of the ICSID Convention provides:

When the parties have given their consent, no party may withdraw its
consent unilaterally.

The binding and irrevocable nature of consent to the jurisdiction of ICSID is
a manifestation of the maxim “pacta sunt servanda” and applies to undertakings
to arbitrate in general. The applicability of this maxim is obvious where the
consent is expressed in a compromissory clause contained in an agreement. It
applies equally where an offer of consent is contained in national legislation or
in a treaty which has been accepted by the investor. Consent to ICSID’s
jurisdiction is always by agreement even if the elements of agreement are
expressed in separate documents.

The irrevocability of consent operates only after the consent has been perfected.
A mere offer of consent to I[CSID’s jurisdiction may be withdrawn at any time
unless, of course, it is irrevocable by its own terms. In the case of national
legislation and treaty clauses providing for ICSID jurisdiction, the investor
must have accepted the consent in writing to make it irrevocable. Therefore,
it is inadvisable for an investor, to rely on an ICSID consent clause contained
in the host State’s domestic law or in a treaty without making a reciprocal
declaration of consent. This may be done by a simple letter addressed to the
host State. Alternatively, the investor may accept the offer of consent simply
by instituting proceedings before the Centre but in doing so runs the risk that
the offer may be withdrawn at any time before then.

The irrevocability of consent only applies to unilateral attempts at withdrawal.
It is clear that the parties may terminate consent to jurisdiction by mutual
agreement either before or after the institution of proceedings.

The ICSID Convention not only declares the unilateral withdrawal of consent
inadmissible but also makes provision for the institution and continuance of
proceedings despite the refusal of a party to cooperate. The provisions on the
constitution of arbitral tribunals (Arts. 37-38) on ex parte procedure (Art. 45)
and on the enforcement of awards (Art. 54) are designed to secure the
successful conclusion of proceedings even in the face of a recalcitrant party.

The parties are free to subject their consent to limitations and conditions (see
sections 6 and 7.above) However, once consent has been given, its irrevocability
extends to the introduction of new limitations and conditions. In other words,
the prohibition of withdrawal covers the full extent of the consent to jurisdiction.

Consent, once it is perfected, may not be withdrawn indirectly through an
attempt to remove one of the other jurisdictional requirements under the
Convention. To this end Art. 72 of the ICSID Convention provides that the
Convention’s denunciation by the host State or the investor’s home State shall
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not affect consent to jurisdiction given previously.

Similarly, if the consent to ICSID’s jurisdiction was given by way of an
investment licence or similar authorization, the withdrawal of the licence will
not defeat jurisdiction.

Ahost State is free to change its investment legislation including the provision
concerning consent to ICSID’s jurisdiction. An offer of consent contained in
national legislation that has not been taken up by the investor will lapse when
the legislation is repealed. The situation is different if the investor has accepted
the offer in writing while the legislation was still in force. The consent agreed
to by the parties then becomes insulated from the validity of the legislation
containing the offer. It assumes a contractual existence independent of the
legislative instrument that helped to bring it about. Therefore, repeal of
investment legislation providing for ICSID’s jurisdiction will not effect a
withdrawal of consent if the investor has accepted the offer during the
legislation’s lifetime.

Bilateral investment treaties (BITs) and multilateral international instruments
providing for consent to ICSID’s jurisdiction are more difficult to terminate
than national legislation. The fact remains that consent based on treaties is
only perfected once it is accepted by the investor. It is only after its acceptance
by the investor that an offer of consent contained in a BIT or other international
instrument becomes irrevocable and hence insulated from attempts by the
host State to terminate the treaty.

In CSOB v. Slovakia, the Tribunal found that the BIT had never entered
into force despite the fact that it was published in Slovakia’s Official
Gazette together with a notice announcing its entry into force. After the
institution of ICSID proceedings, Slovakia published a corrective notice
in its Official Gazette asserting the BIT’s invalidity. The Tribunal said:

In this connection, it should be noted that if the Notice were to be held to
constitute a valid offer by the Slovak State to submit to international
arbitration, the corrective notice published by the Slovak Ministry of
Foreign Affairs in the Olfficial Gazette on November 20, 1997, asserting
the invalidity of the BIT, would be of no avail to Respondent, since Claimant
accepted the offer in the Request for Arbitration filed prior to the
publication of the corrective notice.”

If an investment agreement between the host State and the investor containing
a clause providing for ICSID’s jurisdiction is alleged to be invalid or is
terminated, it may be argued that the consent clause is also invalidated or
ceases to operate. But a unilateral invocation of invalidity or termination of
the investment agreement will not defeat the consent clause. A tribunal must

7 CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID Review—Foreign Investment
Law Journal 251, 267 (1999).
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have the power to decide on disputes concerning the alleged invalidity of
investment agreements even if the tribunal’s very existence depends on the
agreement’s validity. Under the doctrine of the severability or separability of
the arbitration agreement, the agreement providing for arbitration assumes a
separate existence, which is autonomous and legally independent of the
agreement containing it. This principle of severability of the arbitration
agreement is supported by the weight of international arbitral codifications®®
as well as by national and international arbitral practice.®

The argument that a State’s own expression of consent was defective under
its law and hence invalid is unlikely to succeed. There are weighty arguments
to dismiss a plea of incapacity as vitiating a State’s consent. It is the primary
duty of the Contracting State to ensure the observance of its own law.
Alternatively, good faith requires that any incapacities or procedural
requirements must be divulged to the other side. A party may not avail itself of
its own violation of legal rules.

Summary:

* As soon as all requirements for jurisdiction, including consent by
both parties, are met a party may not withdraw consent unilaterally.

* Consent, once it is perfected, constitutes a binding agreement.

* An attempt by a party to revoke consent indirectly by removing
one of its prerequisites, will not be successful.

% See ICC Rules of Arbitration (1998), Art. 6(4), 36 ILM 1604, 1609 (1997); UNCITRAL Arbitration
Rules (1976), Art. 21(2), 15 ILM 701, 709 (1976); UNCITRAL Model Law on International Commercial
Arbitration (1985), Art. 16(1), 24 ILM 1302, 1306 (1985), Institut de Droit International, Resolution
on Arbitration between States, State Enterprises or State Entities, and Foreign Enterprises, Art. 3(a),
63 Annuaire Il 324, 326 (1989).

* Schwebel, International Arbitration: Three Salient Problems, 24-59 (1987).
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10. CONSENT BY A CONSTITUENT SUBDIVISION OR
AGENCY

Constituent In many States investment agreements are entered into not by the government
Subdivison or itself but by statutory corporations and public companies that exercise public
Agency functions but are legally distinct from the State. Also, in some States it is not

the central government but a smaller entity, such as a province or even a
municipality, that deals with foreign investors. The Convention provides that
such entities may become parties in ICSID proceedings instead of or in addition
to the host State itself.

Two requirements for ~ Party status for a constituent subdivision or agency depends on two
party status requirements:

(a) The constituent subdivision or agency must have been designated
to the Centre (see Module2.4).

(b) The consent of the constituent subdivision or agency must have
been approved by the State to which it belongs.

Consent must be Consent by a constituent subdivion or agency is regulated in Art. 25 (3) of the
appoved by ICSID Convention in the following terms:
government

(3) Consent by a constituent subdivison or agency of a Contracting State
shall require the approval of that State unless that State notifies the Centre
that no such approval is required.

No withdrawal of Once approval of consent by a constituent subdivision or agency has been

approval given, such approval is protected by the prohibition to withdraw consent
contained in the last sentence of Art. 25 (1) (see section 9 above). In other
words, consent, once approved, may not be invalidated through a retraction
of the approval.

Form of approval The Convention does not require any particular form for the approval of
consent. In particular, unlike designation of the constituent subdivision or
agency and unlike waiver of approval, the approval need not be communicated
to the Centre. In principle, approval is a unilateral act of the host State that
need not be formally communicated to anyone. For practical reasons, it is
desirable that the foreign investor and the constituent subdivision or agency
are informed of the approval so that they may rely on the validity of consent.
An investor will be well-advised to insist on approval by the State prior to or
simultaneously with the consent agreement.

Approval may be contained in a separate agreement between the host State
and the investor. Or the approval may be contained in an instrument of
designation communicated to the Centre.” It may be practical to obtain approval
0 For a combined designation and approval clause see Art. 7.10 of the 1982 participation agreement

between New Zealand and Mobil Oil NZ Ltd., cited in Attorney General v. Mobil Oil NZ Ltd., New
Zealand High Court, 1 July 1987, 4 ICSID Reports 123/4.
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by way of making the host State a party to the consent agreement. Alternatively,
written approval by the host State may be affixed directly to the agreement
between the constituent subdivision or agency and the investor. In addition,
the consent clause may confirm that the investor’s partner is indeed a designated
subdivision or agency. The Model Clauses of 1993 offer the following choices
in regard to a constituent subdivision or agency:

Clause 5

The name of constituent subdivision or agency is [a constituent
subdivision]/[an agency] of the Host State, which has been designated to
the Centre by the Government of that State in accordance with Article
25(1) of the Convention. In accordance with Article 25(3) of the Convention,
the Host State [hereby gives its approval to this consent agreement]/[has
given its approval to this consent agreement in citation of instrument in
which approval is expressed]/[has notified the Centre that no approval of
[this type of consent agreement]/[of consent agreements by the name of
constituent subdivision or agency] is required]].”!

As noted in the Model Clauses, it is clear that the direct expression of approval
of consent can only be used if the Government is also a party to the agreement.

The Convention does not specify at what time the host State’s approval of
consent, given by one of its constituent subdivisions or agencies, must be
obtained. Approval may be given in advance of consent or thereafter. But it
should be kept in mind that the validity of consent by a constituent subdivision
or agency depends on its approval. Therefore, the actual date of consent is not
before its approval. The date of consent triggers a number of consequences
under the Convention (see section 5 above).

Approval of consent must be obtained by the time ICSID proceedings are
instituted. A request for arbitration relating to a constituent subdivision or
agency must contain information on its designation to the Centre and on the
approval of its consent. Failure to provide this information in the request may
lead to its rejection by the Secretary-General in accordance with his screening
power under Art. 36 (3) of the Convention.

The possibility of a notification to the Centre that no approval of a consent to
jurisdiction by a constituent subdivision or agency is required has its reason in
the constitutions of some States. If the matter is within the exclusive competence
of a constituent subdivision it may be unconstitutional to require the approval
by the central government.

The notification that no approval is required would normally be made in general
terms for the future in respect of a particular constituent subdivision or agency.
It may be limited to certain types of consent agreements. A notification by the
host State that no approval of a particular consent agreement is required is
also possible. This is barely distinguishable from actual approval. But it may
satisfy constitutional requirements in the host State if the subdivision or agency

7' 4 ICSID Reports 361.
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on host State

has exclusive competence under domestic law and if no advance notice has
been given that approval is not required.

The Centre has published a list of designated constituent subdivisions and
agencies as document ICSID/8-C. This document also indicates in respect of
which subdivisions or agencies Contracting States have notified the Centre
that approval of consent is not required. This document is available on ICSID’s
website at http://www.worldbank.org/icsid/pubs/icsid-8/icsid-8-c.htm .

Approval by the host State of consent to ICSID jurisdiction by a constituent
subdivision or agency does not amount to consent to jurisdicion by the host
State itself. Even if the host State has interfered in the investment activity, it
would be impossible to bring it before the Centre without independent consent.
The host State’s obligation would be limited to ensuring the enforcement of
an award against its constituent subdivision or agency.

The situation may be different if the host State abolishes or otherwise eliminates
the procedural capacity under the ICSID Convention of a constituent
subdivision or agency after having given approval of consent. In such a case
an argument may be made that the host State is substituted for its constituent
subdivision or agency for purposes of ICSID’s jurisdiction. This would follow
from the principle, contained in Art. 25 (1) of the ICSID Convention, that
consent once given may not be withdrawn even indirectly (see section 9 above).

Summary:

* In some countries investment agreements are entered into by
constituent subdivisions or agencies that are legally distinct from
the State.

* Constituent subdivisions or agencies may become parties to ICSID
proceedings.

* Party status for constituent subdivisions or agencies requires their
designation to the Centre and the approval of their consent by the
State.

* Approval of consent may be given informally.

* A State may notify the Centre that the approval of the consent of
certain constituent subdivisions or agencies is not required.
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TEST MY UNDERSTANDING

After having studied this Module the reader should be able to answer the
following questions. Most answers should go beyond a simple yes/no alternative
and would require a brief explanation.

1.

10.

I1.

12.

13.

14.

15.

Can ICSID’s jurisdiction be established through a unilateral act of the
host State?

Is it possible to give consent to ICSID’s jurisdiction with respect to
disputes that may arise in the future?

Does every reference to ICSID arbitration in national legislation amount
to an expression of consent to jurisdiction?

Is it possible for a host State to withdraw its expression of consent to
ICSID’s jurisdiction contained in national legislation by repealing the
legislation? Can the investor forestall such an attempt to withdraw
consent?

Is it possible to establish ICSID’s jurisdiction merely through a provision
in a treaty between the host State and the investor’s State of nationality?

Who are the beneficiaries of consent to ICSID’s jurisdiction expressed
in a treaty?

What factors determine the time of consent?

Why is the time of consent important?

Is it possible to give consent to jurisdiction after the institution of
arbitration proceedings?

Is it possible to give consent to ICSID’s jurisdiction not in general terms
but only in respect of certain types of issues?

Is it necessary to exhaust local remedies before instituting ICSID
arbitration?

Is it plausible to argue that consent to ICSID’s jurisdiction given by a
State must be interpreted restrictively since such a consent constitutes a
derogation from that State’s sovereignty?

Can a State terminate consent to the jurisdiction of ICSID by cancelling
an investment licence that contained the consent clause?

Is it possible for a province or municipality of a host State to become a
party to ICSID arbitration?

If the answer to question 14 is affirmative, in what way does a host
State control the giving of consent by constituent subdivisions or
agencies?
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HYPOTHETICAL CASES

Extraction Corp. v. Tadistan

In May 1993 Extraction Corp., a company established under the law of
Capitalia, started investing in an oil and gas mining enterprise in the State of
Tadistan. The investment is governed by an agreement of the same year between
Tadistan and Extraction Corp. containing a stabilization clause which exempts
the investor from future legislation “unless such future legislation shall be
accepted specifically by the investor”. The agreement does not contain any
reference to ICSID.

In 1997, Tadistan issued Government Decree 77, having the force of law,
which sets out the legal framework for foreign investors. The Decree offers
national treatment and constant protection and security to foreign investors.
Art. 7 of Government Decree 77 provides:

“All foreign nationals engaged in lawful investment activity in the Republic
of Tadistan shall have the right to utilize the settlement machinery of the
International Centre for Settlement of Investment Disputes”.

In June 1998 Extraction Corp. addressed a letter to the government of Tadistan
expressing its willingness to have its investment governed by Government
Decree 77 of 1997.

In 1999 Tadistan introduced a new tax code which provides for a substantial
increase of corporation tax for foreign corporations doing business in Tadistan.
Extraction Corp. immediately contested the application of the new tax code
to itself arguing that this would violate the stabilization clause contained in
the agreement of 1993 and the principle of national treatment contained in
Decree 77 of 1997.

In June 2000 Capitalia and Tadistan entered into a Bilateral Investment Treaty
(BIT). Art. 8 of this BIT provides:

“The Contracting Parties shall assent to a demand for arbitration or
conciliation under the auspices of the International Centre for Settlement
of Investment Disputes by investors of the other Contracting Party in respect
of any investment made after the entry into force of this agreement.”

In the course of 2001 the dispute between Extraction Corp. and Tadistan
escalated and Extraction Corp. threatened to institute arbitration. In December
2001 Tadistan, through Government Decree 136, repealed Article 7 of
Government Decree 77 of 1997.

In February 2002 Extraction Corp. is ready to file a Request for Arbitration
with ICSID.
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Please advise Extraction Corp. on its chances to obtain a favourable decision
on jurisdiction and help in the drafting of a Request for Arbitration.

Alternatively:

Advise Tadistan on its chances to obtain a decision declining jurisdiction and
help in the drafting of a memorial containing relevant objections to the
jurisdiction of ICSID.

Capitalia and Tadistan have been parties to the ICSID Convention since 1972
and 1986 respectively. They are also parties to the Energy Charter Treaty
since 1994.

Mark & Frank Inc. v. Radia

Mark & Frank Inc.(M&F) is a garment business incorporated in the State of
Eureka. In October 1989 M&F applied for an investment licence in the Republic
of Radia. The investment was directed at the setting up of a production facility
in order to take advantage of low labour costs in Radia.

The application for the licence relied on Radia’s Investment Code of 1982.
The Investment Code contains the following Article 9:

“Investors of foreign nationality holding a valid investment licence may
submit a dispute with the Republic of Radia and the Republic of Radia
hereby consents to the submission thereof, alternatively to the domestic
courts of Radia, to the International Centre for Settlement of Investment
Disputes or to arbitration in accordance with the UNCITRAL Rules if the
dispute arises out of or relates to expropriation or compensation for
expropriation of the investment. In the case of international arbitration,
the accepted principles of international law shall apply.”

Upon M&F’s application, the Radia National Investment Board (RNIB) issued
the investment licence in January 1990. The licence states that it “is issued
under and is controlled by the Investment Code of 1982”.

At the time the licence was issued, Radia had signed but not yet ratified the
ICSID Convention. After ratification, the ICSID Convention entered into force
for Radia on 1 October 1990. Soon after ratification, Radia designated RNIB
to ICSID as a constituent subdivision or agency in accordance with Article
25(1) of the ICSID Convention. In making the designation, Radia did not
make a notification under Article 25(3) of the ICSID Convention that no
approval of any consent to jurisdiction by RNIB would be required. Eureka
has been a party to the ICSID Convention since 1986.

In 2001 a dispute arose between M&F and the RNIB concerning the
employment practices of M&F. RNIB charged that M&F routinely recruited
local labour for low paying menial jobs but reserved better paid managerial
positions to nationals of Eureka. As a consequence of the dispute, RNIB
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cancelled the investment licence in November 2001. All nationals of Eureka
who were present in Radia in connection with the activities of M&F were
given 48 hours to leave the country. The premises of M&F in Radia were put
under the administration of a commissioner appointed by RNIB. In June 2002
M&F filed a Request for Arbitration with ICSID against Radia and RNIB.
The Request was duly registered and the Tribunal constituted.

Before the ICSID Tribunal, Radia and RNIB present the following objections
to ICSID’s Jurisdiction:

1.

The consent to ICSID’s jurisdiction contained in Art. 9 of the Investment
Code of 1982 only applies to foreign investors holding a valid investment
licence. As a consequence of the cancellation of the licence in November
2001, M&F is no longer entitled to institute ICSID proceedings.

Art. 9 of the Investment Code provides, alternatively for dispute
settlement by domestic courts, [CSID and under the UNCITRAL Rules.
Before instituting proceedings, the parties must reach agreement on
one of the three methods.

Art. 9 of the Investment Code only relates to disputes arising out of an
expropriation. The measures of November 2001 did not constitute an
expropriation.

At the time of the purported consent to ICSID’s jurisdiction, Radia had
not yet ratified the ICSID Convention. Any consent expressed prior to
the Convention’s entry into force for Radia was premature and is invalid.

M&F has failed to exhaust local remedies in Radia. In referring to
“accepted principles of international law”, Art. 9 of the Investment Code
preserved the requirement to exhaust local remedies.

In filing a Request for Arbitration against Radia, M&F chose the wrong
respondent. The complaint is really directed against RNIB an independent
agency under the law of Radia with separate legal personality.

The Request for Arbitration against RNIB must fail because RNIB has
never consented to ICSID arbitration. Even if such consent could be

construed, it has never been approved by Radia in accordance with Art.
25(3) of the ICSID Convention.

Please discuss these objections to ICSID’s jurisdiction. Try to make arguments
in favour and against each of them. Try to anticipate the likely decision of the
Tribunal.
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OVERVIEW

This Module deals with the question of who may be a party to proceedings
under the Convention on the Settlement of Investment Disputes between States
and Nationals of other States. These are called the requirements ratione
personae. Most prominent among these are issues of nationality.

The Convention is designed for the settlement of investment disputes between
host States and foreign investors. The Convention allows nationals of
Contracting States (i.e. States Parties to the I[CSID Convention) to bring claims
against other Contracting States. It also allows Contracting States to bring
claims against nationals of other Contracting States.

The requirements ratione personae are critical for ICSID’s jurisdiction. If
these requirements are not met there is no jurisdiction. Compliance with these
requirements is initially screened by the Secretary-General of ICSID in the
process of registering a request for arbitration or conciliation. The final
determination of whether these requirements are met is with the tribunal. In
actual practice the requirements ratione personae have repeatedly led to
detailed discussions before the tribunals.

To further encourage settlement of investment disputes, the Additional Facility
was created in 1978. It allows the settlement of a dispute between a State and
a foreign national even if only the State that is a party to the dispute or the
State of the private party’s nationality is a Contracting State.
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OBJECTIVES

Upon completion of this booklet the reader should be able to:

. Describe the parties to ICSID arbitration.
. Tell who may institute ICSID arbitration.

. Define the role of constituent subdivisions and agencies in ICSID
arbitration.

. Compare the nationality requirements for individuals and for
corporations.

. Identify the consequences of host State nationality.

. Analyse the situation of a locally incorporated company that is under
foreign control.

. Discuss the requirement of ratification of the ICSID Convention for
jurisdiction.

. Appreciate the importance of the Additional Facility.
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INTRODUCTION

Contracting State and
national of another
Contracting State

Constituent subdivision
or agency

Nationality

Local companies
under foreign
control

Additional Facility

The settlement of investment disputes at ICSID is available to Contracting
States of the Convention and to their nationals. Art. 25(1), first sentence, of
the ICSID Convention' provides in relevant part:

The jurisdiction of the Centre shall extend to any legal dispute arising
directly out of an investment, between a Contracting State (or any
constituent subdivision or agency of a Contracting State designated to the
Centre by that State) and a national of another Contracting State, ...

Therefore, the Convention allows only Contracting States or their nationals
to institute proceedings. Also, proceedings may only be brought against
Contracting States or their nationals. Proceedings are always mixed, that is
between a State and a foreign investor. Therefore, under the Convention,
proceedings are always between a Contracting State and a national of another
Contracting State.

Some States authorize constituent subdivisions or agencies to deal with foreign
investors. The Convention allows these constituent subdivisions or agencies
to be parties in ICSID proceedings, provided certain procedural requirements
are met.

Article 25(2) prescribes the nationality requirements for natural and juridical
persons. In both cases, the Convention follows the traditional definitions of
nationality which are accepted under both international and most domestic
laws.

In many countries, foreign investments are required to be channeled through
locally incorporated companies. This requirement has important implications
for foreign investors. If the investment is carried out through a locally
incorporated company, a national of the host State, the investor would not
normally be eligible to be a party to proceedings before the Centre. The drafters
of the Convention recognized this problem and adopted Article 25(2)(b). This
provision allows locally incorporated but foreign controlled companies to have
access to ICSID provided certain procedural requirements are met.

Non-Contracting States or their nationals may become parties to proceedings
under the Additional Facility. Under the Additional Facility, only one party has
to fulfill the Convention’s requirements ratione personae. The purpose of the
Additional Facility is to facilitate the settlement of disputes by expanding the
reach of the Convention to non-Contracting States and their nationals.

! Convention on the Settlement of Investment Disputes between States and Nationals of Other States,
18 March 1965, in force: 14 October 1966; 575 UNTS 159; 4 ILM 532 (1965); 1 ICSID Reports 3
(1993).
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1. CONTRACTING STATES

Participation in ICSID
Convention

Critical time for
participation

A State becomes a Contracting State by ratification, acceptance or approval
of the ICSID Convention. Under Article 68 of the Convention, this status is
attained 30 days after depositing the instrument of ratification. Under Article
71, a State may withdraw from the Convention by a written notice to the
Centre. A withdrawal becomes effective six months after the written notice.
During that period the State remains subject to the Convention. Withdrawal
does not affect consent to the Centre’s jurisdiction if the State has given its
consent prior to its withdrawal.

The Secretary-General of ICSID has to determine whether a State is, in fact,
a Contracting Party as part of his screening function under Articles 28(3) and
36(3). This task is easy. A List of Contracting States and Other Signatories of
the Convention is maintained and regularly updated by the Centre. It is available
as document ICSID/3 and on the Centre’s website:
http://www.worldbank.org/icsid.

The critical time for the status of a State as a Contracting State is the date of
the registration of the request for arbitration or conciliation by the Secretary-
General of ICSID. A State has to qualify as a Contracting Party at that date if
a request for arbitration/conciliation is to be accepted.

A State may give its consent to submit to the Centre’s jurisdiction before
becoming a Contracting State. This consent becomes effective only once the
State satisfies the requirements of a Contracting State.

This point is illustrated by the decision on jurisdiction in the case Holiday
Inns v. Morocco. Neither Morocco, the host State, nor the investor’s
State of nationality, Switzerland, was a Contracting State at the time the
two parties agreed to consent to the Centre’s jurisdiction. Subsequently,
both countries ratified the Convention prior to the investor’s Request
for Arbitration. The Tribunal stated that the consent of Morocco and of
the investor became effective when both Morocco and Switzerland had
become Contracting Parties and hence met the requirements of the
Convention ratione personae.’

A State that is not a Contracting State of the Convention, at the time of a
request for arbitration or conciliation, will not be subject to the Centre’s
jurisdiction even if it has given its consent to jurisdiction. If the State party
named in the request is not a Contracting State, the Secretary-General of

? Holiday Inns v. Morocco, Decision on Jurisdiction, 12 May 1974. The Decision is unpublished. A
detailed description of the Decision is provided by Lalive, P., The First ‘World Bank’ Arbitration
(Holiday Inns v. Morocco) — Some Legal Problems, 51 British Year Book of International Law 123 at
142/3 (1980).
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ICSID will refuse to register the request since the dispute is manifestly outside
the jurisdiction of the Centre.

Summary:

A Contracting State or a national thereof may institute proceedings
before the Centre. Proceedings may be instituted against a
Contracting State or a national thereof.

A State becomes a Contracting State of the ICSID Convention by
depositing an instrument of ratification with the Centre.

The critical time for the status of a party as a Contracting State is
the date a request for arbitration or conciliation is considered for
registration by the Secretary-General of ICSID.

Proceedings are always mixed, that is, between a State and a foreign
investor.
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2. CONSTITUENT SUBDIVISION OR AGENCY OF A
CONTRACTING STATE

State entities

Constituent
subdivision or
agency

Designation to
the Centre

A State may conduct matters of foreign investment itself through a central
organ or through a separate entity. A separate entity may be territorial, such as
a province, or may be a governmental agency, such as an investment agency.
Foreign investors may conclude investment agreements, often called concession
agreements, with any of these, depending on the host State’s internal legal
system. Not infrequently, these agreements will contain ICSID consent clauses.

If an investment dispute arises, the investor will, typically, only be able to
bring a claim against the State entity with which it has concluded the investment
agreement containing the ICSID consent clause. The investor will not normally
be in a position to bring claims against State entities that are not identified in
the agreement. For example, if the ICSID clause is in an agreement with a
province, the investor will not normally be able to bring claims against the
central government.

The distinction between the State party in the form of the central government
and that of a governmental agency or territorial entity is reflected in Article
25(1) of the Convention. In addition to the term “Contracting State”, Article
25(1) also refers to “any constituent subdivision or agency of a Contracting
State.” The precise meaning of the term “constituent subdivision or agency”
is not explained in the Convention. It is generally accepted that the term
“constituent subdivisions” includes any territorial entity below the State such
as a state, province, canton or municipality.®

The term “agency” is determined functionally rather than structurally. This
allows for flexibility in ascertaining the status of an agency by looking into the
nature of its work rather than being limited to its form. Whether the “agency”
is a corporation, whether and to what extent it is government-owned and
whether it has separate legal personality are of secondary importance. What
matters is that it performs public functions on behalf of the Contracting State.*

The ICSID Convention requires that States designate their governmental
agencies and constituent subdivisions to the Centre, that is the ICSID
Secretariat. Designation of a constituent subdivision or agency is a requirement
for ICSID’s jurisdiction over it. The Secretary-General of ICSID will refuse
to register a request for arbitration or conciliation against a constituent
subdivision or agency if the State to which it belongs has failed to make the
designation to the Centre. Designation assures investors that the particular
agency or entity with which they are dealing has been authorized by the State.
In addition, designation to the Centre creates a presumption that the designated
entity is a constituent subdivision or agency of the Contracting State in the

3 C. Schreuer, The ICSID Convention: A Commentary, Article 25, paras. 145-149, pp. 150-152 (2001).
“Loc. cit.
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Approval of consent

Form of designation

Time of designation

Withdrawal of
designation

sense of Article 25(1) of the Convention.

In addition, Article 25(3) of the ICSID Convention requires that the constituent
subdivision or agency’s consent to the Centre’s jurisdiction be approved by
the State to which it belongs.® These two distinct steps, namely designation to
the Centre and approval of the constituent subdivision’s or agency’s consent,
are separate but critical to the Centre’s jurisdiction to hear disputes involving
constituent subdivisions or agencies.

Designation of a constituent subdivision or agency to the Centre need not be
made in any particular form. A State may designate its constituent subdivisions
or agencies through domestic legislation, bilateral agreement or by directly
informing the Centre. Any such designation should always be communicated
to the Centre in writing.

The Centre keeps a register of designations. The list is published as document
ICSID/8—C. The list is also available on the Centre’s website:

http://www.worldbank.org/icsid/ pubs/icsid-8/icsid-8-c.htm. This list shows
that the designations fall into two categories. Some countries have designated
territorial entities, in other words, constituent subdivisions. Other countries
have designated entities of a non-territorial nature, in other words, agencies.

A Contracting State may designate a constituent subdivision or agency at any
time before or after the dispute has arisen, provided such designation exists
on the day a request for arbitration or conciliation is made to the Centre. It is
open to States to make designations not only in general terms for the future
but also on the occasion of specific investment projects or after an investment
dispute has arisen. Such an ad hoc designation too, must be communicated to
the Centre.

The Convention is silent on whether a State may withdraw the designation of
a constituent subdivision or agency to the Centre. Such withdrawal is believed
to be possible subject to the last sentence of Article 25(1).® That provision
precludes the unilateral withdrawal of consent. This means that once a State
has designated a constituent subdivision or agency and has approved its consent
to jurisdiction, such consent cannot be terminated by simply withdrawing the
designation.

The importance of designation is illustrated by the case Cable Television
v. St. Kitts and Nevis.” The Claimant entered into an agreement with the
Nevis Island Administration (NIA) containing consent to ICSID
arbitration. The Tribunal found that the NIA was a constituent subdivision
of the Federation of St. Kitts & Nevis. But NIA had not been designated

—>

3 This requirement is covered in Module 2.3 dealing with Consent to Arbitration.

¢ Schreuer, Commentary, Article 25, para. 164, p. 158.

’Cable Television v .St. Kitts and Nevis, Award, 13 January 1997, 13 ICSID Review-Foreign Investment
Law Journal 328 (1998).
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to the Centre as a constituent subdivision or agency in accordance with
Article 25(1) of the ICSID Convention nor had its consent been approved
by the Federation in accordance with Article 25(3). The Tribunal held
that in the absence of a designation of the NIA under Art. 25(1) it had
no jurisdiction. The Tribunal also rejected the attempted substitution of
the Federation for NIA as a party to ICSID proceedings.

Summary:

* A distinction exists between a State in the form of its central
government and a State’s territorial entities (constituent
subdivisions) or governmental agencies. Territorial entities and
governmental agencies can become parties to proceedings before
the Centre only if they have been designated by the host State.

* Designation to the Centre gives a strong presumption that the entity
is a “constituent subdivision or agency of a Contracting State.”

* In addition to designation, the consent to jurisdiction given by a
constituent subdivision or agency is subject to the approval of the
State to which it belongs.

* A Contracting State may designate its governmental agencies or
territorial entities at any time before or after the dispute has arisen.
Once the constituent subdivision or agency has given its consent to
the Centre’s jurisdiction, and this consent has been approved, the
State’s ability to withdraw a designation will be subject to the last
sentence of Article 25(1).
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3. NATIONAL OF ANOTHER CONTRACTING STATE

Positive and negative
nationality
requirements

Critical dates

In order to gain access to dispute settlement under the ICSID Convention, an
investor is required to be a “national of another Contracting State”. Article
25(2) contains the following definition of this term:

(2) “National of another Contracting State” means. (a) any natural person
who had the nationality of a Contracting State other than the State party
to the dispute on the date on which the parties consented to submit such
dispute to conciliation or arbitration as well as on the date on which the
request was registered pursuant to paragraph (3) of Article 28 or paragraph
(3) of Article 36, but does not include any person who on either date also
had the nationality of the Contracting State party to the dispute,; and

(b) any juridical person which had the nationality of a Contracting State
other than the State party to the dispute on the date on which the parties
consented to submit such dispute to conciliation or arbitration and any
Juridical person which had the nationality of the Contracting State party
to the dispute on that date and which, because of foreign control, the
parties have agreed should be treated as a national of another Contracting
State for the purposes of this Convention.

Therefore, Article 25(2) defines the term “national of another Contracting
State” by distinguishing between a natural person and a juridical person.
Investors are required to meet a positive and a negative nationality requirement.
To satisty the positive requirement, investors are required to be nationals of a
Contracting State. To satisfy the negative requirement, investors must not
have the nationality of the host State. Juridical persons will qualify as nationals
of Contracting States through their place of incorporation or seat of business.
A juridical person may, however, possess the host State’s nationality and still
qualify as a national of another Contracting State under an exception contained
in Article 25(2)(b) discussed below.

Article 25(2)(a) states that the nationality requirements for a natural person
have to be satisfied at two separate dates. An individual investor has to be a
national of a Contracting State at the time the parties consent to submit to the
Centre’s jurisdiction and also on the date the request for arbitration or
conciliation is registered by the Centre. In addition, the individual investor
must not be a national of the host State on these two dates. The individual
investor’s possession of other nationalities is irrelevant in the interim period
between the date of consent and the date of registration. The Convention
does not speak of a requirement for the investor to continuously hold its
nationality between these two dates. By contrast, a juridical person has to
satisfy the nationality requirements only on the date the parties consented to
submit to the Centre’s jurisdiction.

a) Natural Person

Nationality of individuals An individual’s nationality is determined by the domestic legislation of the
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Objective determination
of nationality

No host State
nationality

State whose nationality is claimed. Two criteria are generally accepted under
international and domestic laws in determining the nationality of individuals.
The first criterion confers nationality on the individual on the basis of descent
from a national of a particular State (ius sanguinis). The second criterion
emphasizes the territoriality principle under which the nationality is conferred
according to the place of birth (ius soli). The domestic legislation of most
countries adheres to one of or both these criteria in regulating the concept of
nationality.® In addition, there are other accepted criteria for the acquisition of
a nationality, such as a grant of nationality on the basis of long residence or
other ties linking the individual to a State. However, there are instances where
a State’s rules on nationality may be ignored. This would be the case where a
nationality is conferred without regard to any effective link between the State
conferring the nationality and the individual.’ This is often referred to as
“nationality of convenience” which may be obtained from certain countries by
the mere compliance with certain procedural steps. These kinds of nationalities
may be challenged by host States.

An agreement between a host State and an investor may specifically state the
investor’s nationality. Such an agreement creates a presumption that the
nationality in question exists. However, if the facts demonstrate that the investor
does not qualify as a national under the law of the State whose nationality has
been claimed, the agreement will be of little use. An investor’s nationality has
to be objectively determined irrespective of agreements between the host State
and the investor. To that end, an investor must show the possession of the
nationality of a Contracting State.

The purpose of ICSID is to encourage the settlement of disputes that involve
States and private foreign investors who are often reluctant to settle disputes
in host States’ courts. Investors who hold the nationality of the host State are
barred from bringing claims before the Centre. The motive behind this
prohibition is to exclude disputes that are normally settled locally. This also
applies to investors with dual nationality, one of which is that of the host
State. This exclusion applies to investors with dual nationality even if the host
State’s nationality is not the effective one.'°

Only under extreme circumstances may an individual investor with the host
State’s nationality be allowed to institute proceedings at the Centre. This would
be the case if the host State conferred its nationality on an investor involuntarily
for the sole purpose of undermining the Centre’s jurisdiction. Under these
circumstances, the prohibition against the unilateral withdrawal of consent"!
would override the negative nationality requirement.

Summary:

* A natural person must satisfy both a positive and a negative

& A. Randelzhofer, Nationality, Encyclopedia of Public International Law, Vol. III, 501 (1997).
¢ See in general the Nottebohm Case, 1955 ICJ Reports 23.

10 Schreuer, Commentary, Article 25, paras. 440-444.

1 Article 25(1), last sentence.
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b)

nationality requirement: the investor must be a national of a
Contracting State. In addition, the investor must not be a national
of the host State.

* A natural person must comply with these requirements at two
critical dates: on the date when both parities consent to submit the
dispute to arbitration or conciliation and also on the date the request
for arbitration or conciliation is registered by the Centre.

* An agreement between the parties stipulating the nationality of
the investor creates a presumption of compliance with the
nationality requirements of Article 25(2)(a). However, this
presumption is rebuttable.

Juridical Person

Nationality of
corporations

Nationality of a
Contracting State

Agreement on
nationality

Two criteria are decisive in determining the nationality of a corporation. First,
the place of incorporation, i.e., the law under which the corporation is formed.
Second, the place of'its seat (siege social), i.e., the State where the headquarters
or the centre of its management is located.

Another relevant criterion in determining the nationality of a company is that
of foreign control. A foreign investor may exercise control through the holding
of equity shares in the company, through managerial control or by having the
necessary voting power to affect the decision-making process in the investment.
The concept of foreign control is relevant in situations where a company is
locally incorporated under the host State’s law.

ICSID tribunals have consistently adopted the traditional test of incorporation
or seat in determining the nationality of a corporation.'? The Centre’s practice
reflects a reluctance to adopt the control test in defining the nationality of a
juridical person outside the narrowly defined exception in Article 25(2)(b).

A juridical person must be a national of a Contracting State. A corporation
that has the nationality of a non-Contracting State will not be able to institute
proceedings before the Centre. A corporation may, however, have more than
one nationality. If all nationalities are those of Contracting States, the Centre
will have jurisdiction. If one of the nationalities belongs to a non-Contracting
State, the juridical person has to demonstrate that it holds the nationality of a
Contracting State on the basis of incorporation or seat. The concurrent
possession of the nationality of a non-Contracting State, established on the
basis of these same criteria, would not exclude jurisdiction.

An agreement on the nationality of the investor between the host State and a
corporate investor strongly indicates that the nationality requirement has been
fulfilled. Such an agreement will carry much weight, but it cannot create a
nationality that does not exist. Therefore, the existence of such an agreement
will not preclude the tribunal from examining the compliance with this
requirement.

2 Schreuer, Commentary, Article 25, paras. 465-468.
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Private nature of
investor

An agreement on an investor’s nationality where the juridical person is
registered in a non-Contracting State but controlled by a national of a
Contracting State may allow for the Centre’s jurisdiction. The validity of this
agreement would depend on the host State’s knowledge of the circumstances
underlying the investor’s nationality combined with the State’s consent to
submit to the Centre’s jurisdiction. This situation differs from the one where
the juridical person is a national of the host State. In the latter case, the
agreement is subject to the explicit exception of Article 25(2)(b)."

In MINE v. Guinea', there was an agreement on the nationality of the
investor. MINE had concluded an agreement with the Government of
Guinea which contained the parties’ consent to settle disputes through
ICSID. This agreement also stipulated that the investor, MINE, was a
Swiss national. Switzerland was (and is) a Contracting State. But MINE
was incorporated in Liechtenstein which had not ratified the ICSID
Convention. But the company was controlled by a Swiss national. When
MINE instituted proceedings with ICSID it argued that it had complied
with the nationality requirement since the real interest in the corporation
was Swiss. Guinea did not object to the Centre’s jurisdiction and the
Tribunal did not explicitly refer to the investor’s nationality. The
Tribunal’s assumption of jurisdiction over the case implied that it had
accepted MINE’s nationality as Swiss. The Tribunal’s position seems to
have been based on two elements. First, the agreement between the
parties stipulated the investor’s nationality to be Swiss. Second, Guinea
was aware of the circumstances underlying the investor’s nationality
when it agreed to submit to ICSID’s jurisdiction.

In principle, investors must be private corporations. The Convention’s Preamble
refers to private international investment. But this does not necessarily exclude
wholly or partly government-controlled companies acting as investors. The
decisive criterion is whether the company is acting in a commercial capacity
or is discharging governmental functions.'

In CSOB v. Slovakia,'® the Respondent contested the Tribunal’s
competence charging that the Claimant was a State agency of the Czech
Republic rather than an independent commercial entity and that it was
discharging essentially governmental activities. The Tribunal rejected
this contention. It held that the concept of “national” under the
Convention was not limited to privately owned companies and did not

—>

5 1bid. at paras. 485-489.

4 MINE v. Guinea, Award, 6 January 1988, 4 ICSID Reports 61.

5 Broches, A., The Convention on the Settlement of Investment Disputes between States and Nationals
of Other States, 136 Recueil des Cours 331, 354/5 (1972-11).

6 CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID Review — Foreign Investment
Law Journal 251, 257-261 (1999).
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depend upon whether or not the company was partially or wholly owned
by the Government. The decisive test was whether the company was
discharging an essentially governmental function. CSOB’s activities in
executing international banking transactions under the State’s control
had to be judged by their nature and not by their purpose and were
hence commercial.

Summary:

The Convention is silent on the definition of the nationality of a
juridical person. The Centre’s practice demonstrates the acceptance
of the traditional criteria for the nationality of corporations under
international and domestic laws, namely the place of incorporation
or seat of business.

A juridical person must be a national of a Contracting State in
order to have access to ICSID.

An agreement on the nationality of an investor between a host State
and an investor creates a strong presumption of compliance with
the nationality requirements.

If the juridical person is a national of a non-Contracting State but
is controlled by a national of a Contracting State, an agreement on
the nationality of an investor may suffice if the host State is fully
aware of the situation.

A State-owned corporation will qualify as an investor if it acts in a
commercial rather than in a governmental function.
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4. LOCALLY INCORPORATED COMPANIES UNDER
FOREIGN CONTROL

Purpose of Art. 25(2)(b)

The purpose of the Convention is the settlement of investment disputes between
States and foreign investors. Disputes between States and their own nationals
are to be settled locally. Many host States require that foreign investors operate
through locally incorporated companies. The consequence of incorporating
under the host State’s law is that these companies have the nationality of the
host State. In principle, these companies would be excluded from proceedings
against the host State since the Convention requires the nationality of an investor
to be that of a Contracting State other than the State party to the dispute.
However, the drafters of the Convention realized that a sizeable portion of
foreign investments would thus be excluded from the Centre’s jurisdiction.
Therefore, they included the following category among ‘“National of another
Contracting State” in Article 25(2)(b):

...any juridical person which had the nationality of the Contracting State
party to the dispute on that date and which, because of foreign control, the
parties have agreed should be treated as a national of another Contracting
State for the purposes of this Convention.

Article 25(2)(b) applies the principle of foreign control to locally incorporated
companies. This guarantees access to ICSID to foreign investors even if they
operate through locally incorporated companies. To achieve this result, the
Convention requires two elements. There must be an agreement with the host
State that reflects its undertaking to treat the locally incorporated company as
foreign. In addition, the objective element of foreign control must be present.

a) Agreement to Treat the Investor as a National of
Another Contracting State

Explicit agreement

A request for arbitration or conciliation involving a company having the
nationality of the host State must be supported by information concerning an
agreement of the parties that it should be treated as a national of another
Contracting State for the purposes of the Convention.!”

The agreement to treat an investor as a national of another Contracting State
may be reached in different ways. Such an agreement may be contained in the
instrument recording the consent of the parties to submit to the Centre’s
jurisdiction. The Model Clauses provided by the Centre suggest the following
formula:

Clause 7

1t is hereby agreed that, although the Investor is a national of the Host State,
it is controlled by nationals of name(s) of other Contracting State(s) and

—>

7 Institution Rule 2(1)(d)(iii).
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Implicit agreement

shall be treated as a national of [that]/[those] State[s] for the purposes of
the Convention.'

The Convention does not prescribe a particular form for an agreement to treat
the investor as a national of another Contracting State. Whereas a consent
agreement is required to be in writing, no formality is attached to agreements
on the nationality of locally incorporated companies that are foreign controlled.
The practice of ICSID’s tribunals shows flexibility in the determination of
whether such an agreement exists.

In Amco v. Indonesia," PT Amco, a locally incorporated company, was
controlled by its parent foreign company, Amco Asia. The arbitration
clause nominated PT Amco as a potential party in any ICSID proceeding.
In contesting the Centre’s jurisdiction over PT Amco, Indonesia argued
that it had not expressed its agreement to treat PT Amco as a foreign
corporation. The Tribunal acknowledged the lack of formal requirements
for these agreements. This allowed the Tribunal to determine whether
an implicit agreement existed between the parties. This was found to be
the case. The Tribunal referred to the consent agreement which indicated
the Indonesian Government’s acknowledgment of PT Amco’s status as
alocally incorporated but foreign controlled corporation. PT Amco was,
in fact, referred to as a “foreign business” in the agreement. In addition,
the agreement contained provisions that would normally apply to foreign
businesses. Therefore, the Tribunal found an implied agreement between
the parties to treat PT Amco as a national of another Contracting State
for purposes of the Convention.

Subsequent cases demonstrate that I[CSID Tribunals have inferred an agreement
to treat the locally incorporated company as a foreign national from the mere
existence of an ICSID clause.

In Kléckner v. Cameroon,” the foreign investor had participated in the
establishment of a joint venture company, SOCAME, in Cameroon. An
agreement between SOCAME and Cameroon (the “Establishment
Agreement”) contained an ICSID clause. Before the Tribunal, Cameroon
sought to challenge the validity of the ICSID clause because SOCAME
was a Cameroonian company. The Tribunal held that the mere existence
of an ICSID arbitration clause indicated an agreement on foreign
nationality:The insertion of an ICSID arbitration clause by itself
presupposes and implies that the parties were agreed to consider
SOCAME at the time to be a company under foreign control, thus having
the capacity to act in ICSID arbitration. This is an acknowledgment
Ly

8 4 ICSID Reports 362.
¥ Amco v. Indonesia, Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 392-397.
20 Klockner v. Cameroon, Award, 21 October 1983, 2 ICSID Reports 14-18.
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Presumption of
agreement

Legislation and treaties

Legislation

which completely excludes a different interpretation of the parties’ intent.
Inserting this clause in the Establishment Agreement would be nonsense
if the parties had not agreed that, by reason of the control then exercised
by foreign interests over SOCAME, said Agreement could be made
subject to ICSID jurisdiction.?!

Other decisions of ICSID Tribunals have also demonstrated flexibility in
determining the existence of an agreement on nationality.” In instances where
an agreement containing the host State’s consent to submit to ICSID’s
jurisdiction existed with a locally incorporated but foreign controlled company,
Tribunals found an implicit agreement to treat that company as foreign. Since
consent agreements are only valid if the Convention’s nationality requirements
are satisfied, such agreements create a presumption that a host State has, in
fact, accepted to treat the local corporation as foreign.

Such inferences can only be drawn from consent agreements concluded directly
with host States which relate to a particular local company. In cases where a
host State’s consent to ICSID’s jurisdiction is offered in general terms in
national legislation or through a bilateral investment treaty (BIT), such a
presumption that the host State has agreed to regard a particular local company
as foreign cannot be made. But an offer to treat locally incorporated companies
as foreign because of foreign control may also be stipulated in national
legislation and/or in bilateral investment treaties. This offer becomes part of
the general consent offer to submit to the Centre’s jurisdiction and becomes
binding upon the investor’s acceptance of the offer.

The second clause of Art. 25(2)(b) requires an agreement between the parties
to the dispute. A clause in national legislation or in a treaty providing for
ICSID’s jurisdiction is an offer to the investor, which may be accepted by the
latter.”® The proviso that a local company, because of foreign control, would
be treated as a national of another Contracting State is part of the terms of the
offer made by the host State. When the offer to submit disputes to ICSID is
accepted by the investor, that proviso becomes part of the consent agreement
between the parties to the dispute.?*

Some national investment laws providing for ICSID’s jurisdiction do, in fact,
grant access also to local companies that are under foreign control. Some
laws simply extend the right to institute ICSID proceedings to corporations
with a majority of foreign capital. Other investment laws contain definitions
of foreign investors that include locally established legal persons that are
controlled by a majority of foreign capital.?

2 Atp 16.

2 See also LETCO v. Liberia, Decision on Jurisdiction, 24 October 1984, 2 ICSID Reports 351-354.
3 Generally, see Module 2.3 on Consent to Arbitration.

2 Schreuer, Commentary, Article 25, para. 536.

7 Schreuer, Commentary, Article 25, para. 531.
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Treaties

In a similar way, many bilateral investment treaties provide that companies
established in one State but controlled by nationals of the other State shall be
treated as nationals of the other State for purposes of Art. 25(2)(b).?® For
instance, the BITs of the United Kingdom typically include the following clause:

A company which is incorporated or constituted under the law in force in
the territory of one Contracting Party and in which before such a dispute
arises the majority of shares are owned by nationals or companies of the
other Contracting Party shall in accordance with Article 25(2)(b) of the
Convention be treated for the purposes of the Convention as a company of
the other Contracting Party.”’

Multilateral treaties providing for ICSID jurisdiction also contain provisions
to the same effect.?®

b) Foreign Control

Control by nationals
of other Contracting
States

Objective requirement
of control

The Convention does not define the term “foreign control”, but the drafting
history indicates that control must be exercised by nationals of other Contracting
States.” This interpretation excludes control by nationals of non-Contracting
States or by nationals of the host State. This interpretation is in line with the
objective of the Convention to promote the settlement of disputes between
host States and nationals of other Contracting States.

An agreement on an investor’s nationality under Article 25(2)(b) “because of
foreign control” implies that such control is an objective requirement that has
to be determined by Tribunal. In other words, an agreement on the nationality
of'an investor creates no more than a presumption that there is “foreign control”.
Whereas an agreement on foreign nationality can be inferred from the existence
of'a consent agreement, no such an inference can be made in respect of foreign
control.

ICSID tribunals have invariably examined the actual existence of foreign control
over the local company.*® In situations where the element of control is lacking,
the Tribunal will find that is has no jurisdiction.

26 Dolzer/Stevens, Bilateral Investment Treaties (1995) pp. 142-144; Parra, A. R., Provisions on the
Settlement of Investment Disputes in Modern Investment Laws, Bilateral Investment Treaties and
Multilateral Instruments on Investment, 12 ICSID Review — Foreign Investment Law Journal 287,
324 (1997); Peters, P., Dispute Settlement Arrangements in Investment Treaties, 22 Netherlands
Yearbook of International Law 91, 144 (1991).

27 Dolzer/Stevens, Bilateral Investment Treaties, p. 234. See also the United States Model Agreement,
loc. cit. at 248/9.

28 See Energy Charter Treaty 1994, Article 26(7), 34 ILM 360, 400 (1995). But contrast Article 1117
of NAFTA, 32 ILM 605, 643 (1993). For a broader discussion see Schreuer, Commentary, Article 25,
para. 535.

2 Schreuer, Commentary, Art. 25, para. 551.

% Amco v. Indonesia, Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 396/7; Klockner
v. Cameroon, Award, 21 October 1983, 2 ICSID Reports 15/16; SOABI v. Senegal, Decision on
Jurisdiction, 1 August 1984, 2 ICSID Reports 182/3; LETCO v. Liberia, Decision on Jurisdiction,
24 October 1984, 2 ICSID Reports 352.
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Elements of control

In Vacuum Salt Products Ltd. v. Ghana,’' there was an agreement
between the Ghanaian Government and Vacuum Salt containing an
ICSID clause. Vacuum Salt was organized under the law of Ghana.
When Vacuum Salt initiated arbitration proceedings before ICSID, the
Ghanaian Government objected to the Centre’s jurisdiction arguing that
Vacuum Salt was its own national and was not controlled by foreign
nationals. In addition, the government stated that no agreement had
been concluded with the investor to treat Vacuum Salt as a national of
another Contracting State.>? The Tribunal noted the practice of previous
tribunals to infer an agreement on nationality from the existence of a
consent to ICSID’s jurisdiction. But it insisted that it had to determine
whether foreign control did, in fact, exist:

... the parties’agreement to treat Claimant as a foreign national “because
of foreign control” does not ipso jure confer jurisdiction. The reference in
Article 25(2)(b) to “foreign control” necessarily sets an objective
Convention limit beyond which ICSID jurisdiction cannot exist and parties
therefore lack power to invoke same no matter how devoutly they may
have desired to do so.”

The Tribunal examined whether Vacuum Salt was effectively controlled
by foreign nationals and found that the foreign investor only held 20 per
cent of the shares, whereas 80 per cent were in Ghanaian hands. Under
these circumstances, the local company did not objectively meet the
requirement of foreign control under the Convention. The Tribunal also
looked at other elements of control besides shareholding, such as the
foreign investor’s management role, but was not, in the end, satisfied of
the existence of foreign control.*

The consideration of elements other than shareholding demonstrates a
differentiated approach to the concept of foreign control. In addition to
shareholding, indirect control, voting powers or managerial control were taken
into account by ICSID Tribunals.** The Convention’s methodology on this
issue has been summarized as follows:

On the basis of the Convention s preparatory works as well as the published
cases, it can be said that the existence of foreign control is a complex
question requiring the examination of several factors such as equity
participation, voting rights and management. In order to obtain a reliable
picture, all these aspects must be looked at in conjunction. There is no
simple mathematical formula based on shareholding or votes alone.’

3 Vacuum Salt v. Ghana, Award, 16 February 1994, 4 ICSID Reports 329.

2 At p. 331.

3 At pp. 342/3.

3 At pp. 342-351.

¥ Amco v. Indonesia, Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 396, Klockner
v. Cameroon, Award, 21 October 1983, 2 ICSID Reports 15/16; SOABI v. Senegal; Decision on
Jurisdiction, 1 August 1984, 2 ICSID Reports 182/3; LETCO v. Liberia, Decision on Jurisdiction,
24 October 1984, 2 ICSID Reports 349, 351; Vacuum Salt v. Ghana, Award, 16 February 1994, 4
ICSID Reports 342-351; Cable TV v. St. Kitts and Nevis, Award, 13 January 1997, 13 ICSID Review—
Foreign Investment Law Journal 366-370 (1998).
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Indirect control

The complexity inherent in the concept of foreign control is most evident in
connection with indirect control. Indirect control refers to instances where a
foreign corporation, controlling the local company in the host State, is itself
controlled by nationals of other States. In that situation, the question arises
whether a Tribunal should concern itself only with those who directly control
the local company or whether it should look beyond the first layer and search
for the chain of control that may be exercised by multiple investors. ICSID
practice on this point is not uniform.

In Amco v. Indonesia, the Tribunal discussed the possibility of examining
control beyond the first level. The Indonesian Government argued that
PT Amco, the local company, was not controlled by Amco Asia, a
company owned by a national of the United States of America, since
Amco Asia was, in turn, controlled by a Hong Kong company owned by
a Dutch citizen. The Tribunal refused to search for indirect control beyond
the first level of control and found that it was restricted to the immediate
control exercised by the parent company of the local company.*’

The Tribunal in SOABI v. Senegal took a different approach. SOABI, a
company incorporated in Senegal, was controlled by a Panamanian
company, Flexa, which in turn was controlled by Belgian nationals. In
this case, it was critical for SOABI to convince the Tribunal to go beyond
the first level of control since Panama was not a Contracting State,
whereas Belgium was (and is) a Contracting State. The Senegalese
Government disputed jurisdiction arguing that Panama was not a
Contracting State, hence, the nationality requirements of Article 25 were
not met. The Tribunal stated that the Convention was not only concerned
with direct control over a locally incorporated company. The Tribunal
referred to the purpose of Article 25(2)(b) of the Convention in facilitating
foreign investments through locally incorporated companies while still
retaining their standing before ICSID. In that spirit, the Tribunal went
beyond the direct control exercised by the Panamanian company and
found that SOABI was, in fact, controlled by Belgian nationals.*®

There is no definitive legal position on the issue of indirect control as ICSID
Tribunals have taken differing approaches. Scholarly opinion is also divided.
One view is that the correct approach would be to allow a Tribunal to search
for control by a national of a Contracting State until jurisdiction can be
established.’® Under another view, a Tribunal should look at the true controllers
thereby excluding access to the Centre to juridical persons controlled directly

% Schreuer, Commentary, Article 25, para. 573.

37 Amco v. Indonesia, Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 396. It should
be noted that this finding was an obiter dictum: even if the Tribunal had decided to probe beyond the
first level of control, it would have been able to assert jurisdiction because all the relevant nationalities
were those of Contracting States.

% SOABI v. Senegal, Decision on Jurisdiction, 1 August 1984, 2 ICSID Reports 182/3.
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or indirectly by nationals of non-Contracting States or nationals of the host
State.*

Summary:

Foreign investments are often channeled through companies
incorporated in the host State. Such companies may be parties to
ICSID proceedings if the host State has agreed to treat them as
foreign nationals because of foreign control.

An agreement on the nationality of a locally incorporated but foreign
controlled company may be achieved by different methods. It may
be contained in a direct consent agreement to submit to ICSID’s
jurisdiction. It may also be contained in a host State’s national
legislation or in a bilateral investment treaty.

A consent agreement to submit to ICSID’s jurisdiction in respect
of a specific locally incorporated company, implies that the host
State has also agreed to treat that company as a foreign national.

A consent to jurisdiction offered by a host State through its national
legislation or a BIT in general terms cannot create this effect. Some
national investment laws and treaties offer to treat locally
incorporated but foreign controlled companies as foreign investors
for purposes of jurisdiction.

Foreign control must be exercised by nationals of Contracting States.

Control must be objectively determined and cannot be inferred
from an agreement. There is no specific method for ascertaining
the existence of foreign control. The Convention allows for a
comprehensive approach taking into account factors such as
management, voting rights, control by shareholders, etc.

¥ Amerasinghe, C. F., Interpretation of Article 25(2)(b) of the ICSID Convention, in: International
Arbitration in the 21st Century: Towards Judicialization and Uniformity? (Lillich, R. B./Brower,
Ch. N. eds.) 223, 240 (1994).

# Schreuer, Commentary, Article 25, para. 563.
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5. THE ADDITIONAL FACILITY

Nationality
requirements under
the Additional Facility

Under Article 25(1) of the ICSID Convention the host State and the investor’s
State of nationality must be Contracting States. If either of these States is not
a party to the Convention, the requirements ratione personae are not fulfilled
and there is no jurisdiction. If only one party fulfills the requirements ratione
personae the Additional Facility offers a method of dispute settlement. The
Administrative Council of ICSID adopted the Additional Facility Rules in
September 1978.4! The Additional Facility provides for dispute settlement in
certain situations where ICSID’s jurisdiction does not exist because some
requirements under the Convention have not been met.

The conditions for access to the Centre under the Additional Facility are
described in Art. 2 of its Rules:

Article 2
Additional Facility

The Secretariat of the Centre is hereby authorized to administer, subject
to and in accordance with these Rules, proceedings between a State (or a
constituent subdivision or agency of a State) and a national of another
State, falling within the following categories:(a) conciliation and
arbitration proceedings for the settlement of legal disputes arising directly
out of an investment which are not within the jurisdiction of the Centre
because either the State party to the dispute or the State whose national is
a party to the dispute it not a Contracting State, ...*

Therefore, the Additional Facility enables a non-Contracting State or a national
of a non-Contracting State to the ICSID Convention to participate in dispute
settlement proceedings administered by ICSID. Under the Additional Facility,
only one party must fulfill the requirements ratione personae. In other words,
either the host State or the State of the investor’s nationality must be a
Contracting Party to the Convention. If neither State is a party to the ICSID
Convention not even the Additional Facility is available. If both States are
parties to the Convention, the parties must use the procedure under the
Convention and may not use the Additional Facility. Also, there must be a
separate submission to dispute settlement under the Additional Facility.

I The Additional Facility Rules together with four schedules are reproduced in 1 ICSID Reports 213-
280. Generally on the Additional Facility see Broches, A., The ‘Additional Facility of the International
Centre for Settlement of Investment Disputes (ICSID), 4 Yearbook Commercial Arbitration 373 (1979);
Toriello, P., The Additional Facility of the International Centre for Settlement of Investment Disputes,
4 Italian Yearbook of International Law 59 (1978/79),; Schreuer, Commentary, Art. 6, para. 25; Art.
11, para. 15; Art. 25, paras. 10-14, 29-33, 69, 111-118, 124, 133-138, 188-189, 270, 294, 310-315,
411; Art. 26, paras. 17, 18, 52, 86, 87; Art. 36, paras. 7, 47, 61, Art. 42, paras. 86, 169; Art. 43,
para. 3; Art. 47, para. 6; Art. 52, para. 5; Art. 53, paras. 5-8; Art. 54, paras. 12-22; Art. 62, paras.
7-10.

#] ICSID Reports 218. Additionally, the Additional Facility is also available for the settlement of
legal disputes that are not subject to the ICSID Convention because they do not arise directly out of
an investment and for fact-finding proceedings. These matters relate to jurisdiction ratione materiae
and are not discussed in this context.
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Additional Facility not
governed by ICSID
Convention

NAFTA

It should be noted that the Additional Facility Rules are not part of the ICSID
Convention. Therefore, arbitration proceedings under the Additional Facility
are not subject to the Convention’s rules not all of which are reflected in the
Additional Facility Rules. This applies, for instance, to the Convention’s
provisions on annulment (Article 52) and on enforcement (Article 54).

The Additional Facility has attained importance in the context of the North
American Free Trade Agreement (NAFTA) between Canada, Mexico and the
United States of America. The NAFTA contains the consent of the Contracting
Parties to submit to ICSID or its Additional Facility.** The United States is a
Contracting State of the ICSID Convention but Canada and Mexico are not.
Therefore, the Additional Facility Rules allow a national of the United States
to bring claims against Canada or Mexico. The Additional Facility also permits
nationals of Canada and Mexico to seek settlement of disputes that arise with
the United States. But if a dispute arises between Canada and a Mexican
national, or vice versa, the parties cannot even submit the dispute to the
Additional Facility. A number of cases have been brought under the Additional
Facility on the basis of the NAFTA.

Summary:

* The Additional Facility is available if only one of the parties meets
the ratione personae requirements of the ICSID Convention. If both
the host State and the investor’s State of nationality are not
Contracting States, the Additional Facility will not be
available.

“ Article 1122, 32 ILM 644 (1993).
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TEST MY UNDERSTANDING

After having studied this Module the reader should be able to answer the
following questions. Most answers should go beyond a simple yes/no alternative
and would require a brief explanation:

1.
2.

10.

I1.

12.

Can any State or a national of any State bring a dispute before ICSID?

What is the relevant factor in becoming a Contracting State of the
Convention?

Is it possible for a national of a Contracting State to bring a dispute
against the host State if s/he is also a national of the host State?

Can a State’s constituent subdivision or agency be a party to proceedings
before an ICSID Tribunal? If so, what are the requirements for a State’s
constituent subdivision or agency becoming a party?

What effects, if any, does an agreement on the nationality of an investor
between the host State and the investor have?

What factors are relevant for the nationality of a juridical person?

Can a company incorporated in the host State be a party before an ICSID
Tribunal?

If the answer to question 7 is affirmative, what requirements need to be
satisfied for a Tribunal to assert jurisdiction?

Under Article 25(2)(b) the parties may agree to treat a locally
incorporated company as a national of another Contracting State. Must
such an agreement always be explicit? Under what circumstances can it
be implied?

Under Article 25(2)(b), what elements does a Tribunal look at in
determining the existence of foreign control over a locally incorporated
company?

Is the ICSID mechanism for dispute settlement limited to parties that
meet the ratione personae requirements under the Convention?

If the answer to question 11 is negative, discuss any alternative facility
and the requirements to institute proceedings at that facility.
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HYPOTHETICAL CASES

Munaco Inc. v. Kotoland

In June 1998, Munaco Inc., a company established under the law of the Republic
of Somakistan entered into an investment agreement with the State of Kotoland.
In the agreement, both Munaco and Kotoland agreed to submit their dispute
to ICSID. In December 2000, Munaco instituted proceedings before an ICSID
Tribunal. Somakistan ratified the ICSID Convention in May 1999. Kotoland
ratified the ICSID Convention in January 2001.

1.  Please advise Munaco of its chances of obtaining a favourable decision
on jurisdiction. Alternatively, advise Kotoland on its chances of prevailing
in its attempt to have the Tribunal decline jurisdiction.

2. Should Munaco fail in persuading the Tribunal to assert jurisdiction,
what advice can you give Munaco to gain access to ICSID for the
settlement of this dispute?

Tonoco Inc. v. Republic of Nari

Tonoco Inc., was established under the law of the Republic of Nari in 1995. In
the same year, Tonoco concluded an agreement with the Republic of Nari in
which the government consented to submit any disputes arising from and
relating to Tonoco’s investment to be settled at ICSID. The agreement did not
make any reference to Tonoco’s foreign control. In the agreement, however,
the Narian Government offered Tonoco tax incentives that are usually given
to foreign investors.

Chris Nice, a national of Airtsua, owns 25 per cent of Tonoco’s shares. Roberto
Puccini, a national of Ylati, also owns 25 per cent of the shares while the
Narian Government owns the remaining 50 per cent. Airtsua is not a Party to
the Convention while Ylati ratified the Convention in 1985. Chris Nice is
Tonoco’s CEO (chief executive officer) and makes all operational and
managerial decisions relating to Tonoco.

In 1992 the Republic of Nari adopted Law No. 11 in which the government
agreed to treat locally incorporated but foreign controlled companies as foreign.
The government, however, did not offer consent to submit to ICSID’s
jurisdiction as part of Law No. 11. Nari ratified the ICSID Convention in
1994.

In 2002 a dispute arose between Tonoco and the Narian Government and
Tonoco instituted arbitration proceedings before ICSID. The Narian
Government made the following objections:
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1. Tonoco is a national of the Republic of Nari and as such cannot bring a
claim against the host State;

2. The Narian Government owns the majority of the shares in Tonoco,
therefore, control rests with the host State and not with foreign nationals;

3. The Narian Government has not agreed to treat Tonoco as a locally
incorporated but foreign controlled company;

4.  The Republic of Nari rejects the contention that Chris Nice exercised
effective control. In addition, the Narian Government argues that even
if the Tribunal found Chris Nice to have exercised control, the Tribunal
should dismiss the case because Chris Nice is a national of a non-
Contracting State.

Please discuss the various objections or arguments made by the Republic of
Nari. Try to make arguments in favor and against each of them. Try to anticipate
the likely decision of the Tribunal.
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OVERVIEW

This Module deals with the subject-matter for which ICSID was designed. It
discusses how the phrase “investment disputes” in the Convention’s title is
reflected in the provisions of the ICSID Convention. The key provision is
Article 25 which speaks of “any legal dispute arising directly out of an
investment”.

This Module looks at the characteristics a dispute must have in order to be
subject to ICSID’s jurisdiction. In particular, this it examines what types of
transactions may be understood as investments for purposes of the Convention.
In addition, it looks at the concept of a legal dispute and at the requirement
that it arise directly from an investment. The combination of these elements
circumscribe the scope of application of the ICSID Convention as far as its
subject-matter is concerned. In other words, they determine the extent of
ICSID’s jurisdiction ratione materiae.

As in the other Modules on ICSID, the starting point is the text of the
Convention. In addition, this Module looks at how the relevant provision was
prepared, how it was explained to States at the time of its adoption, how it
was relevant to the work of the ICSID Secretariat, and how it has been
interpreted by arbitral tribunals in ICSID cases.

This Module will also point out some connections with other aspects of the
ICSID Convention and with other instances of international dispute settlement
dealing with investment. These include the consent to jurisdiction (see Module
2.3) and the Additional Facility (see Module 2.2).
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OBJECTIVES

Upon completion of this Module the reader should be able to:

. Understand the concept of jurisdiction ratione materiae or subject-matter
jurisdiction.

. Delineate ICSID’s subject-matter jurisdiction.

. Describe the concept of investment as used in the context of ICSID’s
jurisdiction.

. Appreciate the limits of a party agreement concerning the existence of
an mvestment.

. Analyse the significance of definitions of “investment” in BITs and other
treaties for ICSID’s jurisdiction.

. Identify who makes a decision on jurisdiction ratione materiae in ICSID
proceedings.

. List typical examples of uncontested instances of investments.

*-  Explain under what circumstances other activities may qualify as

investments.
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INTRODUCTION

The World Bank and
ICSID

Investment and
international law

ICSID arbitration and
conciliation

ICSID is one of the few arbitration institutions with a specialized subject-
matter jurisdiction. The focus of ICSID’s jurisdiction is exclusively on disputes
arising from international investment. The reason for this lies in the origin of
ICSID under the auspices of the International Bank for Reconstruction and
Development (IBRD, the World Bank). Article I of the IBRD’s Articles of
Agreement provides that its purposes include the facilitation of investment of
capital for productive purposes, the promotion of private foreign investment
and the encouragement of international investment for the development of the
productive resources of its members.

International investment has been a central subject in the development of public
international law concerning state responsibility and, more generally, in
international economic law. Important disagreement on the substantive
international rules governing the treatment of investment has resulted in the
absence of a general multilateral treaty embodying such rules (see Module
2.6). One of the few international instruments addressing substantive rules on
investment to attract a general consensus among States was U.N. General
Assembly Resolution 1803, on Permanent Sovereignty over Natural Wealth
and Resources, of 1962. At about the same time, the ICSID Convention was
being devised as the procedural dimension of a set of international rules dealing
with investment issues.

The requirements of subject-matter jurisdiction apply both to arbitration and
conciliation proceedings before ICSID. But ICSID conciliation has turned
out to be very rare (see Module 2.2). Therefore, this paper refers only to
arbitration and to arbitral tribunals.

Summary:

* ICSID’s jurisdiction is limited to investment disputes.

* ICSID was created under the auspices of the World Bank in
connexion with its concern for the promotion of private investment
as a factor for development.
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1. ICSID’'S SUBJECT-MATTER JURISDICTION

Article 25

Three elements

Articles 41, 36

Additional Facility

Article 25(1) of the ICSID Convention provides in relevant part:

The jurisdiction of the Centre shall extend to any legal dispute arising
directly out of an investment, between a Contracting State (or any
constituent subdivision or agency of a Contracting State designated to the
Centre by that State) and a national of another Contracting State, which
the parties to the dispute consent in writing to submit to the Centre.

The jurisdiction ratione materiae, or subject-matter jurisdiction, of the Centre
under Article 25(1) is thus defined as “any legal dispute arising directly out of
an investment.” Therefore, ICSID’s subject-matter jurisdiction, as defined in
Article 25(1), has three components:

(a) the requirement of a legal dispute;

(b) the requirement that the legal dispute arise directly out of the
underlying transaction; and

(c) that such underlying transaction qualify as an investment. These three
elements will be covered in separate sections of this Module.

ICSID practice under Article 25 of the Convention derives primarily from the
power of an arbitral tribunal to decide on its own jurisdiction (Article 41), and
also from the screening function of ICSID’s Secretary-General (Article 36)
(see Module 2.7).

The 1978 Additional Facility Rules of ICSID (see Module 2.2) authorize the
Centre to administer arbitration and conciliation proceedings for certain
disputes that fall outside the jurisdiction of the Centre. These include legal
disputes between a State (or a constituent subdivision or agency of a State)
and a national of another State “which are not within the jurisdiction of the
Centre because they do not arise directly out of an investment, provided that
either the State party to the dispute or the State whose national is a party to
the dispute is a Contracting State.” ' The significance of the Additional Facility
in the context of subject-matter jurisdiction is discussed below in a separate
section.

Summary:

* Subject-matter jurisdiction under the ICSID Convention is defined
in terms of a legal dispute arising directly out of an investment.

* The Additional Facility provides for the settlement of certain
disputes that fall outside this definition.

! See Additional Facility Rules Article 2(b), 1 ICSID Reports 218.
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2. LEGAL DISPUTE

Dispute

Legal

Political and
commercial
disputes

Legal nature of dispute

Legal basis

The existence of a dispute is a basic premise for the jurisdiction of any
international judicial or arbitral institution. A dispute requires a minimum of
communication between the parties. This communication must have revealed
a disagreement on a point of law or fact. A failure to respond to demands by
the other side may also signify a dispute. In addition, a disagreement between
the parties should have some practical relevance and should not be merely
theoretical.

The requirement that there is a legal dispute is an absolute requirement for
ICSID’s jurisdiction. It is independent of the chosen method of dispute
settlement under the Convention and applies even if a tribunal is authorized to
decide on the basis of equity rather than law (see Module 2.6). Therefore, the
requirement that there is a legal dispute needs to be met irrespective of whether
the parties have agreed to submit a dispute to arbitration or to conciliation,
and even if they have agreed under Article 42(3) that the dispute may be
decided ex aequo et bono.

At the time of the Convention’s drafting, developing countries expressed a
desire to avoid creating an international mechanism to which “merely” political
or commercial disputes could be submitted. In order to be submitted to ICSID,
disputes would have to be of a legal character. The Report of the Executive
Directors spells this out by explaining that the disputes “must concern the
existence or scope of a legal right or obligation, or the nature or extent of the
reparation to be made for breach of a legal obligation.”

This is not a difficult requirement to meet. Most economic disputes can be
formulated also in terms of a legal right or obligation. But the requirement
that the dispute be a legal one underlines the function of ICSID dispute
settlement as a means of providing a legal remedy. Findings of fact are often a
necessary corollary to this function. In practice, the requirement of a legal
dispute has not presented difficulties for arbitral tribunals.

The Centre once received a request for arbitration that did not clearly
indicate the legal basis of the dispute it sought to submit to the Centre.
The request alleged that the respondent State had increased logging
levies, thereby upsetting the claimant’s expectations under a logging
concession. The request did not cite a relevant legal provision. In fact,
the concession contract attached to the request specifically provided
that logging levies could be increased. The Secretariat asked the
requesting party for clarification on this point, but the request was not
pursued and was eventually withdrawn.? In this situation, it might have
been argued that there was an implied clause under which levies should
>

2 Unpublished.
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not be increased unreasonably so as to upset the economic balance of
the concession.

Claims for A similar situation could present itself if a request were to seek the renegotiation

renegotiation of an investment contract. The request would need to argue that there was a

legal right or obligation to renegotiate.

Summary:

There must be a concrete dispute between the parties on a point of
law or fact.

A claim must be formulated in terms of a legal right or obligation.

A claim presented in terms of a commercial or political dispute is
not admissible.
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3. ARISING DIRECTLY

Directness

Links with other
requirements

General obligation

Direct investment

The ICSID Convention requires that disputes submitted under its provisions
be disputes “arising directly”” out of an underlying transaction which qualifies
as an investment. Therefore, transactions and claims that are only peripherally
or indirectly linked to an investment operation will be outside ICSID’s
jurisdiction. This requirement may be seen as reflecting the focus of the
Convention on investment disputes and its establishment of a specialized dispute
settlement mechanism for the purpose of encouraging international investment.

The requirement of directness is thus linked with other elements of ICSID
jurisdiction. It is linked to the existence of an investment from which the dispute
must arise directly. This requirement is additional to the parties’ consent to
submit disputes to ICSID.? It has been correctly observed that the requirement
of directness is analytically distinct from such other jurisdictional elements.*
Nevertheless, the treatment of this requirement by ICSID tribunals has been
undertaken mostly in conjunction with the requirements of the existence of an
investment and/or consent to jurisdiction.

In Amco v. Indonesia, the Tribunal had to deal with a counter-claim by
the respondent State alleging liability of the claimant for tax fraud. It
found that it had to

...distinguish between rights and obligations that are applicable to legal
or natural persons who are within the reach of a host State s jurisdiction,
as a matter of general law; and rights and obligations that are applicable
to an investor as a consequence of an investment agreement entered into
with that host state. Legal disputes relating to the latter will fall under
Article 25(1) of the Convention. Legal disputes concerning the former, in
principle fall to be decided by the appropriate procedures in the relevant
Jjurisdiction unless the general law generates an investment dispute under
the Convention.

The obligation not to engage in tax fraud is clearly a general obligation
of law in Indonesia. It was not specially contracted for in the investment
agreement and does not arise directly out of the investment.

For these reasons the Tribunal finds the claim of tax fraud beyond its
competence ratione materiae.’

Another ICSID tribunal has observed that the expression “directly” relates to
the connexion between the dispute and the investment out of which it arises,

3 Clause 1 of the ICSID Model Clauses, which is the basic submission clause in regard to future
disputes, refers to “any dispute arising out of or relating to this agreement.” The ICSID Model
Clauses may be consulted on ICSID s website at www.worldbank.org/icsid; see also 4 ICSID Reports
357 at 359/60.

* Schreuer, C., The ICSID Convention: A Commentary , Article 25, para. 67.

3 Amco Asia et al. v. Indonesia, Resubmitted Case, Decision on Jurisdiction, 10 May 1988, 1 ICSID
Reports 543, 565.
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and not to the character of the underlying investment. That is to say, the
expression “directly’”” does not mean that the investment must be a direct foreign
investment.®

Reasonable The Commentary on the Convention has usefully pointed out that the
proximity to requirement of directness means that a dispute must be “reasonably closely
investment connected” to an investment.’” This approach has been confirmed by at least

one recent decision examining a complex transaction.® It would suggest that a
dispute “arising directly” out of an investment is not necessarily the same as a
dispute arising “immediately” out of an investment.

Summary:

* The legal dispute must be reasonably closely connected to the
underlying investment transaction.

* Issues arising from generally applicable rules of the host State’s
law may not meet this requirement.

* The investment need not be a foreign direct investment.

¢ Fedax N.V. v. Republic of Venezuela, Decision on Jurisdiction, 11 July 1997, 37 ILM 1378 (1998),
at 1383, para. 24.

7 Schreuer, Commentary, Article 25, para. 67.

§ Ceskoslovenska Obchodni Banka, A. S. v. Slovak Republic, Decision on Jurisdiction, 24 May
1999, 14 ICSID Review — FILJ 251 (1999) at 275-76.
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4. INVESTMENT

a) Definition of Investment

Absence of definition

Drafting history

Decision to omit a
definition

What kinds of
investment to
include

Report of the World
Bank Executive
Directors

The concept of investment is central to the ICSID Convention’s subject-matter
jurisdiction. Therefore, it may seem surprising that the Convention does not
offer any definition or even description of this basic term.

The Documents Concerning the Origin and the Formulation of the Convention’
record the background of this omission. The chairman of the sessions in which
the Convention was prepared, Aron Broches, was reluctant to include a
definition of “investment” since the parties’ agreement to submit disputes to
ICSID would in any event always be required. Nevertheless, a series of
proposals led to the following definition of investment in Article 30 of the
Convention’s First Draft: “[A]ny contribution of money or other assets of
economic value for an indefinite period, or, if the period be defined, for not
less than five years.”!°

This definition was not satisfactory to all participants. Some found it too
imprecise, while others wished to introduce qualifications addressing elements
such as profit and risk or the host State’s development interests. Yet others
found that the definition could be unnecessarily restrictive. A more detailed
definition was drafted, but a proposal that omitted any definition of the term
eventually prevailed.

One of the main reasons for resisting a definition of investment in the
Convention was the fear that it could give rise to lengthy jurisdictional
discussions even if the parties’ consent to submit a dispute to ICSID was well
established. The concerns did not necessarily involve the notion of investment
itself, but rather what kind of investment would be a suitable subject-matter
for the ICSID system. Proposals were made for minimum amounts, or for the
exclusion of investment that pre-dated the Convention. Mr. Broches felt that
this aspect of the Centre’s jurisdiction was appropriately left to be controlled
by the requirement of consent. He subsequently remarked “that the requirement
that the dispute must have arisen out of an ‘investment’ may be merged into
the requirement of consent to jurisdiction.”!!

The relevant passage of the World Bank Executive Directors’ Report
accompanying the Convention reads as follows:

27. No attempt was made to define the term ‘investment’ given the essential
requirement of consent by the parties, and the mechanism through which

Contracting States can make known in advance, if they so desire, the classes
. —>»
¢ See History of the Convention and the description in Schreuer, Commentary, Article 25, paras. 80-
86.

9 History, Vol. I, p. 116.
' Broches, A., The Convention on the Settlement of Investment Disputes: Some Observations on
Jurisdiction, 5 Columbia Journal of Transnational Law 263 at 268 (1966).
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Objective requirement

Typical features of
investment

of dispute which they would or would not consider submitting to the Centre
(Article 25(4)).”

In fact, a number of attempts were made in the preparation of the Convention
to include a definition of “investment” but they all failed.'

Therefore, the approach adopted in the Convention gives potential parties to
ICSID arbitration wide discretion to describe a particular transaction, or a
category of transactions, as investment. Ultimately, however, the requirement
of an investment is an objective one.'* The parties’ discretion results from the
fact that the notion of investment is broad and that its contours are not entirely
clear. But the parties do not have unlimited freedom in determining what
constitutes an investment.'> Any such determination, while important, is not
conclusive for a tribunal deciding on its competence. Under Article 41 of the
Convention, a tribunal may examine on its own motion whether the
requirements of jurisdiction are met.

While it is not possible to give a precise definition of “investment” it is possible
to identify certain typical features.'¢

e The project should have a certain duration.

« There should be a certain regularity of profit and return.
 There is typically an element of risk for both sides.

e The commitment involved would have to be substantial.

« The operation should be significant for the host State’s
development.

These features should not necessarily be understood as jurisdictional
requirements but merely as typical characteristics of investments under the
Convention.

Summary:

e The ICSID Convention does not contain a definition of the term
“investment”.

* During the Convention’s drafting such a definition was attempted
but eventually abandoned.

* The absence of a definition gives the parties a certain discretion to
characterize their transaction as an investment.

* Nevertheless, the requirement that there is an investment is an
objective one and the parties are not free to bring just any dispute
to ICSID.

* Even without a precise definition, the concept of investment may
be described with the help of a few typical criteria.

2 ] ICSID Reports 23, 28.

3 Schreuer, Commentary, Article 25, para. 86.
“1bid. at para. 90.

5 1Ibid. at para. 89.

6 Tbid. at para. 122.
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b)

Party Agreement

Explicit agreement

Implicit agreement

BITs

Multilateral treaties

As pointed out above, the parties have a certain discretion in describing their
transaction as an investment although this discretion is not unlimited. Clause
3 of the ICSID Model Clauses (see Module 2.3) contemplates an express
stipulation in the parties’ arbitration agreement to the effect that the transaction
to which the agreement relates is an investment:

Clause 3

1t is hereby stipulated that the transaction to which this agreement relates
is an investment.”’

Such an express provision may help to dispel doubts especially in the case of
complex transactions and will preclude a later argument that there was no
investment.

Alternatively, a standard ICSID arbitration clause in a contract can be regarded
as an understanding that the transaction to which the agreement relates is an
investment. Otherwise the ICSID clause would not make any sense.

A large number of bilateral investment treaties (BITs) contain advance consents
by States to submit disputes with covered investors to ICSID (see Module
2.3). Usually these BITs also contain a provision explaining what is to be
understood as investment. Most bilateral investment treaties contain a general
statement or definition followed by a non-exhaustive list of categories of
covered investments. A typical provision in a BIT on the concept of investment
would read as follows:

For the purposes of this Agreement:

(a)  “investment” means every kind of asset and in particular, though

not exclusively, includes:

(i)  movable and immovable property and any other property
rights such as mortgages, liens or pledges;

(ii)  shares in and stock and debentures of a company and any
other form of participation in a company;

(iii)  claims to money or to any performance under contract having
a financial value;

(iv)  intellectual property rights, goodwill, technical processes and
know-how;

(v)  business concessions conferred by law or under contract,
including concessions to search for, cultivate, extract or
exploit natural resources.’®

Other treaties, such as Article 1139 of the North American Free Trade
Agreement (NAFTA), define investment by means of an exhaustive, although
broad, list of categories.!” The Energy Charter Treaty in Article 1(6) follows

7.4 ICSID Reports 360.

8 Dolzer, R./Stevens,M., Bilateral Investment Treaties 229 (1995). See also Asian-African Consultative
Committee: Model Bilateral Agreements on Promotion and Protection of Investments, Art. 1, 23 ILM
237, 242 (1984).

932 ILM 605, 647 (1993).
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Two requirements
ratione materiae

Limited usefulness of
treaty definitions

Limitation to certain
investment disputes

the model of BITs in defining investments.?

An investor wishing to avail herself of the offer of ICSID arbitration in an
investment treaty will have to show that two distinct requirements ratione
materiae are met: the transaction out of which the dispute arises must be an
investment under the ICSID Convention. In addition, it must be an investment
as defined by the applicable investment treaty.

Unlike a description of a particular transaction as an investment in a contract
between the parties, treaty definitions cannot provide an assurance that they
cover a given transaction. They are drafted in general terms and use general
categories. In addition, the treaty terms are sometimes circular, using phrases
such as “investment means every type of investment” or “every type of asset
invested.” Provisions such as these merely illustrate the forms that an investment
may take. For purposes of the ICSID Convention, the existence of the
investment may have to be ascertained by other criteria. The categories of
investment treaties and the scope of the Convention do not always coincide.
For instance, some BITs grant a right of admission to covered investors. By
contrast, the ICSID Convention does not cover investments that are merely
prospective or planned.

An agreement between the parties concerning the subject-matter of their
submission to ICSID’s jurisdiction may be narrower than the Convention would
allow. For instance, a treaty may offer consent to jurisdiction only for approved
projects. Some BITs provide for dispute settlement by ICSID only for certain
categories of investment disputes like questions concerning the amount of
compensation in case of an expropriation.

Summary:

* The parties may describe their transaction as an investment in an
agreement.

* Where jurisdiction is based on a treaty, it is not possible to assure
that the parties agreed to regard the particular transaction as an
investment.

* The definition of “investment” in a BIT does not necessarily coincide
with the meaning of that term under the ICSID Convention.

* The parties’ consent to jurisdiction may relate to only certain
categories of investment disputes.

c) Atrticle 25(4)

Article 24(4)

Atrticle 25(4) of the ICSID Convention provides:

Any Contracting State may, at the time of ratification, acceptance or

approval of this Convention or at any time thereafter, notify the Centre of

the class or classes of disputes which it would or would not consider
—>

2034 ILM 360, 383 (1995).
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Information
purposes only

No effect on
Jjurisdiction

d)

submitting to the jurisdiction of the Centre. The Secretary-General shall
forthwith transmit such notification to all Contracting States. Such
notification shall not constitute the consent required by paragraph (1).

The Report of the World Bank Executive Directors explains that the notification
foreseen in Article 25(4) of the Convention is for information purposes only.
There might be classes of investment disputes that governments might consider
unsuitable for submission to ICSID. Article 25(4) is designed to avoid the risk
of misunderstanding as to what types of investment disputes a Contracting
State might be expected to submit to ICSID. The Report says in relevant part:

31. ...The provision makes clear that a statement by a Contracting State
that it would consider submitting a certain class of dispute to the Centre
would serve for purposes of information only and would not constitute the
consent required to give the Centre jurisdiction. Of course, a statement
excluding certain classes of disputes from consideration would not
constitute a reservation to the Convention.”’

Therefore, notifications under Article 25(4) of the Convention by themselves
neither restrict nor expand the jurisdiction ratione materiae of the Centre. In
case of'a conflict between a declaration under Article 25(4) and an expression
of consent by the parties, the latter would prevail.

Summary:

* Notifications by Contracting States under Article 25(4) concerning
classes of disputes that they would consider submitting to ICSID’s
jurisdiction are for information purposes only.

*  Such notifications do not constitute consent. Neither would such a
notification affect consent validly given.

Decision on Subject-Matter Jurisdiction

Secretary-General’s
screening power

Under Article 36(3) of the Convention, the Secretary General shall register a
request for arbitration unless he finds that the dispute is manifestly outside
ICSID’s jurisdiction. This screening power includes the possibility of a finding
that there is manifestly no investment.

In 1999, the ICSID Secretary-General refused registration of a request
for arbitration in respect of a dispute arising out of a supply contract for
the sale of goods. The Secretary-General found that the transaction
manifestly could not be considered an investment and, therefore, that
the dispute was manifestly outside the jurisdiction of the Centre. The
dispute did not arise directly out of any other transaction that could be
regarded as an investment (e.g., ownership of equity in the company
party to the contract).”

I Report of the Executive Directors, 1 ICSID Reports 29.
22 Shihata, 1.F.I./Parra, A., The Experience of the International Centre for Settlement of Investment
Disputes, 14 ICSID Review — FILJ 299 at 308 and note 27 (1999).
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Tribunal’s decision on
jurisdiction

The claim as
presented

Initiative

Under Article 41 of the ICSID Convention, the tribunal is competent to decide
on its own jurisdiction. Despite the seemingly simple wording of the
Convention’s Article 25 on jurisdiction, ICSID tribunals have repeatedly had
the opportunity to deal with issues of subject-matter jurisdiction. Tribunals
have examined the central issue of the concept of investment under the ICSID
Convention in the context of ICSID arbitration clauses contained in contracts
as well as in cases brought on the basis of investment treaties.

ICSID tribunals have addressed questions concerning the classification of the
dispute as presented by the parties, in order to determine whether they are
within ICSID’s subject-matter jurisdiction.

In Amco v. Indonesia *, the respondent objected to ICSID’s jurisdiction
arguing that the tribunal was being asked to decide a lease dispute
between two private parties. The tribunal upheld its jurisdiction over a
claim for expropriation of a hotel lease carried out through armed military
action. The tribunal held that,

...in order for it to make a [preliminary] judgement ... as to the substantial
nature of the dispute before it, it must look firstly and only at the claim
itself as presented...*

A tribunal may examine its competence not only in reaction to an objection to
jurisdiction by a party but also on its own initiative.? In contested proceedings
this will rarely be necessary. But if the respondent fails to appear and plead,
the tribunal may have to actively look into its subject-matter jurisdiction.

In two uncontested cases, the tribunals on their own motion stated their
understanding that the dispute arose directly out of an investment. In
the first case, the dispute concerned a taxation measure which was
inconsistent with the provisions of a mining concession, under which a
foreign company had “invested substantial amounts.”?® In the second
case, the tribunal had no doubt that amounts paid out to develop a timber
concession and related undertakings could serve as a basis for a dispute
arising directly out of an investment.”’

Summary:

* The Secretary-General, as part of his screening function, will look
at the question whether a request for arbitration is manifestly

2 Amco Asia et al. v. Indonesia, Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 389
at 404-05.

2 At p. 405.

2 Arbitration Rule 41(2), 1 ICSID Reports 172.

26 Kaiser Bauxite Company v. Jamaica, Decision on Jurisdiction, 6 July 1975, 1 ICSID Reports 296
at 303.

27 Liberian Eastern Timber Corporation v. Republic of Liberia, Award, 31 March 1986, 2 ICSID
Reports 346 at 350.
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outside the Centre’s jurisdiction because it does not relate to an
investment.

* A tribunal making a decision on its jurisdiction will look at the
question whether the dispute arises from an investment.

* A tribunal may look at this question not only in reaction to a
jurisdictional objection by a party but also on its own motion.

e) Non-Contentious Instances of Investment

Implicit confirmation

As mentioned before, ICSID tribunals have the power to consider on their
own motion whether a dispute arises directly out of an investment, even without
an objection by the respondent. Therefore, cases in which the question of
subject-matter jurisdiction did not arise as an issue may be regarded as
confirming that the dispute before the tribunal did indeed concern an investment.

Readily recognizable types of investment in ICSID cases have consisted in
mining and petroleum concessions. These account for just over 15 per cent of
all cases. Power generation and distribution enterprises have been another
frequent category. Another, though less numerous category, has been industrial
manufacturing ventures. Food production and processing has been the subject
of a handful of ICSID cases.

The services sector has provided another group of categories, including
shipping, port and transport services, waste management and disposal, hotel
and resort management, exportation and duty free enterprises, funeral services,
and banking. Civil construction, involving roads, buildings and other
infrastructure projects (such as property development), has been similarly
accepted as investment activity. Finally, financial transactions have also been
the subject-matter of ICSID cases. This last category will be further described
below.

Summary:

* In a considerable group of cases the existence of an investment was
beyond doubt.

f) Service-Related Investment and Construction Works

Services and
construction

The establishment of an investment abroad, for example by constituting an
enterprise and transferring capital to it, may serve the purpose of providing
services, for instance in the banking sector. Parties have argued repeatedly
that this may lead to a legal dispute arising out of an investment. Parties have
argued similarly that contracts for the provision of construction works may be
regarded as investments for the purpose of ICSID jurisdiction.

In SOABI v. Senegal, the tribunal had to determine the scope of an

—>
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Construction contracts

Investment under
BIT and ICSID
Convention

Risk element

ICSID clause contained in one of several instruments governing the
investment operation. The Tribunal found that the ICSID clause covered
the entire investment operation. A dispute settlement clause in a
subsequent agreement between the same parties relating to the
construction of a building provided for dispute settlement by domestic
courts. The tribunal upheld its jurisdiction, finding that the clause in the
subsequent agreement only covered a narrow category of disputes. It
added that the subsequent agreement “was limited to construction of a
building to be paid for by the client as work progressed, and could thus
not be said to be an agreement concerning investments.” 8

Despite some debate as to whether construction works can qualify as investment
for the purpose of the Convention, the issue was not raised by the parties in
two cases involving road construction projects.?’ The tribunals confirmed their
jurisdiction.

In Salini v. Morocco,* two objections to subject-matter-jurisdiction were
raised. The first was that construction contracts did not fall under the
definition of investment contained in the bilateral treaty which formed
the basis for consent. The second objection was that construction
contracts did not qualify as investment under the ICSID Convention.

As regards the first objection, the tribunal rejected an interpretation of
the BIT based on the host State’s domestic law. It held that the contract
fell within the categories listed in the treaty.

The tribunal then turned to the second objection, i.e. that the contract
did not qualify as an investment under the ICSID Convention. It
considered the criteria generally identified by commentators for defining
investment under the Convention. These were: a contribution, a certain
duration, participation in the risks of the operation, and (based on the
preamble of the ICSID Convention) that the operation should contribute
to the development of the host state. The tribunal found that each of
these criteria were met by the construction contract.

As regards the element of risk, the tribunal added the following
observation:

—>

% Société Ouest Africaine des Bétons Industriels v. Senegal, Award, 25 February 1988, 2 ICSID
Reports 190 at 219.

# Astaldi S.p.A. & Columbus Latinoamericana de Construcciones S.A. v. Republic of Honduras,
Award, 19 October 2000 (unpublished),; and Autopista Concesionada de Venezuela, C.A. v. Bolivarian
Republic of Venezuela, Decision on Jurisdiction, 27 September 2001, 16 ICSID Review — FILJ 469
(2001). A significant feature of the project in the latter case was that it included a concession for the
operation of the highway by the claimant.

% Salini Costruttori SpA. & Italstrade SpA. v. Kingdom of Morocco, Decision on Jurisdiction, 23
July 2001, Journal de Droit International 196 (2002).
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g)

1t matters little in this respect that the risks have been freely agreed to. It

similarly matters little that the contractor s remuneration is not tied to the
exploitation of the work being constructed. A construction project that
spans several years and whose cost cannot be established with certainty
beforehand creates a manifest risk for the contractor.”!

Summary:

* Investments may be made in the services sector.

* Construction activities may qualify as investment if they meet the
usual criteria, especially risk.

Trade-Related Investment

Investment in
foreign trade

Relevance of
non-ICSID
cases

International economic law has acknowledged the links between trade and
investment, but has developed different regimes for each. A company or
individual may establish a foreign investment in a country in order to conduct
international trade, that is, to import and export goods into and from that
country. Ifa given dispute concerns a measure affecting that activity, it may be
argued that the dispute arises out of an investment.

Issues of this kind have been discussed in cases brought under the investment
chapter of NAFTA. These have not been ICSID cases, but rather cases
conducted under the UNCITRAL Arbitration Rules. Although they do not
involve an interpretation of the ICSID Convention, these cases would indicate
that measures that regulate international trade can lead to a dispute arising
out of an investment. Therefore, these decisions will be important if similar
issues are submitted to ICSID.

In the case of Pope & Talbot, Inc. v. Canada,**> Canada argued that
there was no investment dispute. Such a dispute would arise only when
ameasure is “primarily aimed” at investors or investments. In Canada’s
view, the NAFTA investment chapter made a sharp distinction between
trade in goods issues and investment issues. Canada acknowledged,
however, that the claimant did in fact have an investment in Canada.
The tribunal held that its subject-matter jurisdiction could be established
on the basis of the claims as presented to it. The tribunal added that
there was

...no provision to the express effect that investment and trade in goods
are to be treated as wholly divorced from each other.

Canada also argued that the measures complained of did not, for the

—>

3 para. 56 at p. 208.
32 Pope & Talbot, Inc. v. Canada, Award On Motion to Dismiss Re Existence of an Investment, 26
January 2000, http://www.naftaclaims.com
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same reasons, “relate to” an investment or investor as required by
NAFTA. The tribunal held that, first, trade measures could directly affect
and be applied to a particular enterprise; and, secondly

...the fact that a measure may primarily be concerned with trade in goods
does not necessarily mean that it does not also relate to investment or
investors.

In S.D. Myers, Inc. v. Canada,”® Canada argued that the claim was barred
because the measures complained of were controlled by the NAFTA
chapters dealing with trade in goods and cross-border services. The
tribunal, citing a similar doctrine in WTO decisions, held that

different chapters of NAFTA can overlap and that the rights it provides
can be cumulative except in cases of conflict,*

As regards trade in goods, the tribunal held that a

measure that relates to goods can relate to those who are involved in the
trade of those goods and who have made investments concerning them.”

The tribunal saw a clear link between the measure complained of and
the claimant’s investment plans.

Summary:

* Aninvestment may be made in order to conduct international trade.

* Under these circumstances, a measure primarily directed at trading
activities may lead to an investment dispute.

h)  Financial Instruments

Loans as investments

Commentators on the Convention have, on the whole, agreed that loans can
qualify as investments. Two decisions on jurisdiction by ICSID tribunals have
discussed the circumstances under which financial transactions can be regarded
as investments under the Convention.

In Fedax v. Venezuela,*® the claimant initiated proceedings on the basis
of'the 1991 Netherlands-Venezuela bilateral investment treaty, alleging
that Venezuela had failed to pay amounts due on promissory notes which
had been endorsed to the claimant. Venezuela objected that the
promissory notes, held by the claimant, did not constitute an investment,
»

#S.D. Myers, Inc. v. Canada, Partial Award, 12 November 2000, 40 ILM 1408 (2001).

W At p. 1441,

% Loc. cit.

% Fedax N.V. v. The Republic of Venezuela, Decision on Jurisdiction, 11 July 1977, 37 ILM 1378
(1998).
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either under the terms of the ICSID Convention or under the terms of
the bilateral investment treaty.

Venezuela argued that the purchase by Fedax of the promissory notes
did not qualify as an investment because it did not amount either to
direct foreign investment or to portfolio investment carried out through
approved stock market transactions. Venezuela argued that the meaning
of investment as an economic term entailed “the laying out of money or
property in business ventures, so that it may produce a revenue or
income.” (para. 19)

The tribunal reviewed the relevant drafting history of the Convention,
cases and commentary. It further observed that the Operational
Regulations of the Multilateral Investment Guarantee Agency (MIGA),
also a World Bank Group organization, applied to medium or long-term
loans.

The tribunal concluded that, in principle, loans can be covered as
investments under the ICSID Convention:

Since promissory notes are evidence of a loan and a rather typical financial
and credit instrument, there is nothing to prevent their purchase from
qualifying as an investment under the Convention in the circumstances of
a particular case such as this. (para. 29)

The tribunal noted that the capital involved was “relatively
substantial,”was committed for a certain duration, entailed regular returns
in the way of interest payments, and involved risk as evidenced by the
fact that payments on them were outstanding. (para. 43)

In CSOB v. Slovakia,” the respondent objected that the dispute did not
arise out of an investment in the sense of the ICSID Convention. The
Czech and the Slovak Republics, which are both shareholders in CSOB
(a Czech bank), concluded a Consolidation Agreement as part of its
privatization. Under this agreement, CSOB transferred its non-
performing loans in Slovakia to a specially constituted Slovak collection
agency, and at the same time extended a loan to that agency for the
price of the transfer. The Slovak Republic undertook to cover the
agency’s losses so that it would be able to repay the loan extended to it
by CSOB. CSOB alleged that the Slovak Republic had failed to abide
by this undertaking.

The Slovak Republic argued that CSOB’s loan to the Slovak collection
agency did not involve a transfer of resources into the Slovak Republic
and, therefore, did not constitute an investment. (para. 76)

4>

7 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, Decision on Jurisdiction, 24 May,
1999, 14 ICSID Review-FILJ 251 (1999).
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The Tribunal first observed that the Slovak Republic’s undertaking,
viewed in isolation, did not constitute an investment because it did not
“involve any spending, outlays or expenditure of resources by CSOB in
the Slovak Republic” (para. 69), although an investment did not require
“a physical transfer of funds.” (para. 78) The tribunal offered the
following guidance for identifying an investment:

[A] dispute that is brought before the Centre must be deemed to arise
directly out of an investment even when it is based on a transaction which,
standing alone, would not qualify as an investment under the Convention,
provided that the particular transaction forms an integral part of an overall
operation that qualifies as an investment. (para. 72)

The Tribunal examined the terms of the Consolidation Agreement and
concluded that there was a “close link” between the Slovak Republic’s
undertaking and CSOB’s loan to the Slovak collection agency. (para.
75) The Tribunal found that loans were not, in principle, excluded from
the broad notion of investment under the Convention, but that this did
not mean that any loan could therefore qualify as an investment. (paras.
76-77) The Tribunal found that CSOB’s loan to the Slovak collection
agency constituted a working asset which enabled CSOB to develop its
business there. (para. 87) The Tribunal concluded that

the basic and ultimate goal of the Consolidation Agreement was to ensure
a continuing and expanding activity of CSOB in both Republics. This
undertaking involved a significant contribution by CSOB to the economic
development of the Slovak Republic, it qualified CSOB as an investor and
the entire process as an investment in the Slovak Republic within the
meaning of the Convention. This is evident from the fact that CSOB's
undertakings include the spending or outlays of resources in the Slovak
Republic in response to the need for the development of the Republic's
banking infrastructure. (para. 88)

The tribunal concluded that CSOB’s claim and the related loan facility
made available to the Slovak collection agency were closely connected
to that goal and qualified as an investment under the Convention. (para.

91)

Summary:

* Loans and similar transactions may qualify as investment if they
meet certain criteria.

* These criteria include substantial expenditure, risk, duration and

relevance to economic development.
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Pre-Establishment and Admission Disputes

Pre-contract
expenditures

Denial of admission

Prospective investors may expend significant sums in the negotiation phase
leading up to the conclusion of an investment agreement or a concession
contract. If a dispute arises before the agreement materializes and negotiations
are interrupted, will the project expenditures qualify as an investment for the
purpose of ICSID jurisdiction?

The problem is highlighted by the fact that some treaties grant potential
investors a right to establishment under certain circumstances.*® This raises
the question whether these entry rights are covered by the concept of investment
under the ICSID Convention.

In Mihaly v. Sri Lanka,® the two parties had been engaged in negotiations
concerning a project for the construction of a power generation plant in
Sri Lanka. These negotiations had matured to a point where Sri Lanka
issued letters to grant exclusivity to the claimants for the negotiation of
the relevant contracts. Each of those letters, however, contained a caveat
stating that its terms did not constitute an obligation binding on any
party and that they were subject to the conclusion of the respective
contracts. Negotiations were protracted and ultimately terminated by
Sri Lanka. Mihaly argued that Sri Lanka had breached its obligations
under the United States — Sri Lanka BIT and claimed its expenditures
for the preparation of the project as an investment. Sri Lanka objected
that Mihaly’s alleged expenditures did not qualify as an investment either
under the ICSID Convention or under the United States—Sri Lanka BIT.

The tribunal found that a crucial and essential feature of the transaction
was the care taken to point out that none of the documents granting
exclusivity created contractual obligations, combined with the fact that
the grant of exclusivity never matured into a contract. The tribunal
concluded that this was a clear indication that the expenditure of moneys
would not be considered to be an investment admitted in Sri Lanka. It
added that, had a contract been concluded, it could well be that expenses
incurred during negotiations could be capitalized as part of the
investment. In this case, however, they did not constitute an investment
in the context of the specific obligations assumed by the parties.

Summary:

* Expenses arising from merely prospective or planned investments
are not within ICSID’s subject-matter jurisdiction.

* Aproject must have been formalized or actually started in order
to qualify as an investment.

% See Dolzer/Stevens, Bilateral Investment Treaties, 50-57. See also Arts. 1102 and 1103 of the
NAFTA..
¥ Mihaly International Corporation v. Democratic Socialist Republic of Sri Lanka, Award, 15 March
2002, 17 ICSID Review — FILJ 142 (2002).
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5. ADDITIONAL FACILITY

Scope ratione
materiae

No cases

Approval of access

More than
ordinary
commercial
transaction

In 1978 the Administrative Council of ICSID adopted the Additional Facility
Rules (see Modules 2.2 and 2.4). These Rules authorize the Centre to administer
arbitration and conciliation proceedings for certain categories of disputes that
are not covered by the ICSID Convention. One category of such disputes
relates to the absence of ICSID’s jurisdiction ratione materiae. Under Article
2(b) of the Additional Facility Rules these are legal disputes between a State
(or a constituent subdivision or agency of a State) and a national of another
State

which are not within the jurisdiction of the Centre because they do not
arise directly out of an investment, provided that either the State party to
the dispute or the State whose national is a party to the dispute is a
Contracting State.”

So far, cases under the Additional Facility have not addressed disputes that
fall outside the ICSID Convention’s scope because they do not meet the
requirements for jurisdiction ratione materiae.

Access to the Additional Facility requires the approval of ICSID’s Secretary-
General. Article 4(3) of the Additional Facility Rules states that the Secretary-
General shall give this approval only if he is satisfied (a) that the above
conditions have been met, and (b) “that the underlying transaction has features
which distinguish it from an ordinary commercial transaction.”

Therefore, under this provision the Additional Facility will be available only
for a dispute that arises from activity that is more than an ordinary commercial
transaction even if that activity does not qualify as an investment. It follows
that an investment, for purposes of the ICSID Convention, should at least be
distinguishable from ordinary commercial transactions, since not even the
Additional Facility Rules are available for these.

Summary:

* The Additional Facility provides for a dispute settlement mechanism
for cases that are outside ICSID’s jurisdiction ratione materiae.

* Even these disputes must arise from transactions that are
distinguishable from ordinary commercial transactions.

4] ICSID Reports 218.
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6. ANCILLARY CLAIMS

Article 46

Purpose

Article 25 governs

Types of ancillary
claims

ICSID tribunals have the power to deal with ancillary claims. These include

incidental and additional claims and counter-claims. The relevant provision is
Article 46 of the ICSID Convention:

Except as the parties otherwise agree, the Tribunal shall, if requested by a
party, determine any incidental or additional claims or counter-claims
arising directly out of the subject-matter of the dispute provided that they
are within the scope of the consent of the parties and are otherwise within
the jurisdiction of the Centre.

The purpose of this provision is to allow an ICSID tribunal to consider closely
related aspects of a dispute and thus avoid the need to institute separate
proceedings. This provision does not in any way extend ICSID’s jurisdiction.
It merely delineates the competence of a tribunal in regard to the scope of a
particular dispute submitted to it.*' Even a closely related ancillary claim must
be within ICSID’s jurisdiction.

Therefore, jurisdiction ratione materiae of the Centre under Article 25 of the
Convention, must exist to enable a tribunal to consider ancillary claims. The
incidental or additional claim or a counter-claim must arise directly out of an
investment. In addition, under Article 46 of the Convention, it must arise directly
out of the subject-matter of the particular dispute as submitted to the tribunal.

Examples of ancillary claims that arise directly out of the subject-matter of the
dispute would be expenses from third party contracts serving the purpose of
the investment operation, interest on the amount claimed and procedural costs.

Summary:

* An ICSID tribunal will deal with an ancillary claim that is closely
related to the original dispute.

* The ancillary claim must be within ICSID’s subject-matter
jurisdiction.

# Schreuer, Commentary, Article 46, para. 4.
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TEST MY UNDERSTANDING

After having studied this Module the reader should be able to answer the
following questions. Most answers should go beyond a simple yes/no alternative
and would require a brief explanation.

1
2.
3.
4

9]

10.

I1.
12.

13.
14.

15.

16.

17.

18.

19.

20.

How is the subject-matter jurisdiction of ICSID defined?
How do you identify the existence of a dispute?
What distinguishes a legal dispute from other types of disputes?

What is the difference between a dispute arising directly out of an
investment and a dispute arising from a direct foreign investment?

Does the ICSID Convention define the concept of “investment”?

Can you describe an investment for purposes of the ICSID Convention?
Do the parties have an unlimited discretion in agreeing that a particular
transaction is an investment?

Are definitions of “investment” in a BIT or other treaty determinative
of the concept under the ICSID Convention?

[s it conceivable that a particular transaction is covered by the definition
of “investment” in a BIT but is still outside ICSID’s subject-matter
jurisdiction?

What is the effect of notifications under Article 25(4) of the ICSID
Convention?

Who makes a decision regarding ICSID’s jurisdiction ratione materiae?
Will an ICSID tribunal only examine it’s competence ratione materiae
if prompted by a jurisdictional objection?

Give examples of transactions that are undoubtedly investments.

Can construction activities constitute investments? If so, under what
circumstances?

Can one always clearly distinguish between trade-related disputes and
investment disputes?
Can financial operations like loans constitute investments? If so, under
what circumstances?

Can operations preparatory to investments be regarded as investments
under the ICSID Convention?

Does the Additional Facility offer procedures for the settlement of
disputes that are outside ICSID’s jurisdiction ratione materiae? If so,
under what circumstances?

Does an ICSID tribunal have the power to deal with claims that are
closely related to the principal claim submitted to it?

If so, does this power constitute an extension of subject matter
jurisdiction?
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HYPOTHETICAL CASE

Tiport v. Arcadia

Tiponesia and Arcadia are both ICSID Contracting States. While both are
developing countries, Tiponesia has enjoyed high economic growth over the
past fifteen years, whereas Arcadia in the same period has seen lapses into
negative growth, high debt and political instability. Since 1996, a Bilateral
Investment Treaty has been in force between Arcadia and Tiponesia, providing
for the submission of investment disputes to arbitration under the ICSID
Convention.

For the past seven years, Tiport, a Tiponesian multinational company, has
been providing technical and management consultancy services to the Arcadian
Port Agency (APA), under a 1995 Cooperation Agreement. In early 2001, the
Government of Arcadia invited Tiport to acquire a 35 per cent share in APA,
as part of the first steps of a privatisation programme. Tiport began negotiations
with the Arcadian Government for an arrangement whereby Tiport would
appoint the majority of APA’s Board of Directors while acquiring only 35 per
cent of APA’s shares. These negotiations were ultimately unsuccessful and
Tiport desisted from acquiring shares in APA, which remained owned entirely
by the Government of Arcadia.

Following the negotiations, in June 2001, Tiport and APA concluded a Credit
Facility Agreement, under which Tiport made available up to US$100 million.
The Credit Facility was to have multiple uses, including the payment of any
sums due to Triport by APA. The Government of Arcadia was a guarantor
under the Agreement.

In July 2001, APA and the Arcadian Government awarded to Tiport a public
contract for the construction of a pier and port terminal in Arcadia. Construction
was completed, and the pier and port terminal were delivered to APA, in
August 2002. At that time, APA owed Tiport an amount of US$7 million in
outstanding fees under the 1995 Cooperation Agreement, and US$50 million
under the construction contract. APA had drawn from the Credit Facility to
make an initial payment under the construction contract and to pay two invoices
under the Cooperation Agreement, but the Government had very promptly
repaid Tiport the amounts drawn.

In September 2002, following political upheaval and a change of government
in Arcadia, the new Arcadian administration informed Tiport that it would not
pay, and would challenge its obligation to pay, any outstanding amounts under
the Cooperation Agreement or the construction contract. Tiport initiated ICSID
arbitration proceedings against the Government of Arcadia under the Bilateral
Investment Treaty. In the proceedings, Arcadia argued that ICSID lacked

jurisdiction because the dispute did not arise directly out of an investment.
*»
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What arguments could each party make in support of its position on subject-
matter jurisdiction?
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2.6 Applicable Law

OVERVIEW

This Module gives an overview of the most important legal questions that
arise in connection with the applicable law under the Convention on the
Settlement of Investment Disputes between States and Nationals of other States
(the ICSID Convention).

The substantive rules of law for solving a dispute are not provided by the
ICSID Convention. The Convention grants autonomy to the parties in choosing
the law that ought to be applied to solve their dispute. The parties can also
allow the tribunal to decide ex aequo et bono. In the absence of an agreement,
the ICSID Convention designates the host State's law in conjunction with
international law as the applicable law. The tribunal may not return a finding
of non liquet if it is unable to discover appropriate rules of law.

Sometimes, difficulties have arisen in identifying the parties' agreement on
choice of law. Questions have also been raised concerning the relationship
between international law and domestic law.

The ICSID Convention provides the possibility of annulling awards that do
not apply the proper law.
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OBJECTIVES

Upon completion of this booklet the reader should be able to:

. Understand the significance of the applicable law in ICSID arbitration.

. Discuss the principle of party autonomy in the choice of law.

. Describe the ways in which the parties may agree on the proper law.

. Define the ICSID Convention's rule on applicable law in the absence of
party agreement.

. Analyse the relationship of international and domestic law in ICSID
practice.

. Explain the prohibition of non liguet.
. Identify the requirements for a decision based on equity rather than law.

. Appreciate the possible consequences of a non-application of the proper
law.
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1. APPLICABLE LAW: GENERAL APPROACH

Introduction

Article 42

Scope

Arbitration awards are always based on substantive rules of law, applicable to
the relationship between the parties. The Convention on the Settlement of
Investment Disputes between States and Nationals of Other States (hereinafter
the Convention or the ICSID Convention) does not provide those substantive
rules. It just establishes a procedural framework for the settlement of disputes.

However, Article 42 of the Convention sets forth a mechanism in accordance
with which the tribunal is to select the appropriate rules of law for the particular
dispute.

This mechanism combines flexibility with certainty. Flexibility is provided by
granting the parties the freedom to choose the applicable law. Certainty is
provided by ensuring that, if the parties fail to make that choice, the tribunal
will find appropriate rules in order to solve the dispute (the host State's law in
conjunction with international law). A finding of non liquet by the tribunal is
prohibited.

Atrticle 42 of ICSID Convention provides:

(1) The Tribunal shall decide a dispute in accordance with such rules of
law as may be agreed by the parties. In the absence of such agreement, the
Tribunal shall apply the law of the Contracting State party to the dispute
(including its rules on the conflict of laws) and such rules of international
law as may be applicable.

(2) The Tribunal may not bring in a finding of non liquet on the ground of
silence or obscurity of the law.

(3) The provisions of paragraphs (1) and (2) shall not prejudice the power of
the Tribunal to decide a dispute ex aequo et bono if the parties so agree.

Article 42 of the Convention only addresses the substantive law to be applied.
Matters of procedure are not governed by Article 42.

In fact, Article 44 of the Convention states that the arbitration procedure is
regulated exhaustively by the Convention itself and by the rules adopted under
it, subject to any agreement by the parties. (see Module 2.7)

Likewise, matters relating to the tribunal's jurisdiction under Article 25 are
not governed by Article 42.

In CSOB v. Slovakia, jurisdiction was based on an agreement between
the parties. The Tribunal held:

The question of whether the parties have effectively expressed their consent
to ICSID jurisdiction is not to be answered by reference to national law. It
is governed by international law as set out in Article 25(1) of the ICSID
Convention’.
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Methodology

The rule of Article 42 also does not govern the nationality of the investor. The
nationality of a natural person is settled primarily by the law of the State
whose nationality is claimed. The nationality of a juridical person is established
by the principle of incorporation or seat of the corporation in question. The
law of the investor's nationality also rules the investor's status and legal
capacity.

In the Decision on Jurisdiction in the Resubmitted Case Amco v.
Indonesia * , Amco Asia, a company registered in Delaware, was
dissolved under the laws of Delaware one month after the rendering of
the first Award. Indonesia held that under Indonesian law, which was
applicable in accordance with Article 42(1) second sentence, once a
limited liability corporation was dissolved, it ceased to exist for any
purpose.* The Tribunal disagreed with Indonesia's argument on
applicable law stating that:

When a company enters into an agreement with a foreign legal person,

the legal status and capacity of that company is determined by the law of
the state of incorporation. Similarly, one should apply the law of the State

of incorporation to determine whether such a company, though dissolved,

is still an existing legal entity for any specified legal purpose’.

First of all, the tribunal should verify whether the parties have chosen a system
of law or individual rules of law or principles of law, in accordance with Article
42(1) first sentence. Only if the parties have not agreed on applicable rules of
law, the tribunal will fall back on the residual rule referring it to the law of the
host State and to international law (Article 42(1) second sentence). The method
described is designed to avoid any uncertainty of law, in order to leave no
place for silence or obscurity of the law making a decision impossible (Article
42(2)).

Summary:

* The substantive rules of law for solving the dispute between the
parties are not provided by the ICSID Convention.

* The parties are free to choose the applicable substantive law that
the tribunal should apply to solve the dispute.

* If the parties have not agreed on a choice of law, the tribunal will
apply the host State's law and international law.

"' CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID Review—Foreign Investment
Law Journal 251, 263/4 (1999).

2 Schreuer, C., The ICSID Convention: A Commentary, p. 554 (2001).

¥ Resubmitted Case: Decision on Jurisdiction, 10 May 1988, 1 ICSID Reports 543.

‘At p. 561.

S At p. 562.
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2. GENERAL RULE: THE AUTONOMY OF THE PARTIES

Freedom of choice

Law of the host State

Law of the investor's
home country or of a
third State

Investment agreement
as a self-contained
legal system

The principle of autonomy of the parties granted by the ICSID Convention
implies the freedom of the parties to choose the applicable law by agreement.
Like any other arbitral tribunal, ICSID tribunals are bound by the parties'
agreement in this matter.

In accordance with Article 42(1) first sentence, an ICSID tribunal

shall decide a dispute in accordance with such rules of law as may be
agreed by the parties.

The parties are free to decide on the substantive law that the tribunal should
apply to settle their dispute. They can also leave the matter to the residual rule
of Article 42(1) second sentence®.

The law of the host State is the typical choice for a contractual relationship
concerning an investment.

In Mobil Oil v. New Zealand’, the parties had agreed that
an arbitral Tribunal shall apply the law of New Zealand

The selection of the law of the investor's home country or of a third State is
unusual. Such choices would create difficulties if the investment involves
activities that are closely related to the host State's legal system like
administrative law, labour law and tax law.

An exception to this observation is the well-known practice to submit loan
contracts to the law of the lender's State or to the law of a third State that has
an important financial centre.

A stipulation for the application of the law of the investor's home country
appeared in Colt Industries v.The Republic of Korea * . In that singular
case, the investment involved technical and licensing agreements that
seemed most closely connected with the licensor's home country.

An inadvisable method to choose the applicable law is to consider the agreement
as a self-contained legal system isolated from any extraneous system of law.
This choice may cause significant practical problems when the tribunal is unable
to find any guidance on a particular issue in the agreement itself. In such case,

¢ Shihata, I. F. and Parra, A. R., Applicable Substantive Law in Disputes Between States and Private
Foreign Parties: The Case of Arbitration under the ICSID Convention, 9 ICSID Review—Foreign
Investment Law Journal 183, p. 189 (1994).

7 Attorney-General v. Mobil Oil NZ Ltd., New Zealand, High Court, 1 July 1987, 4 ICSID Reports
123.

8 This case was settled and discontinued with no published record of the proceedings.
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Rules of law

Renvoi under
Article 42(1) first
sentence

Choice of
international law

it may resort to the second sentence of Article 42(1) and apply the law of the
Contracting State and such rules of international law as may be applicable.

Article 42(1) first sentence refers to “rules of law” rather than systems of law.
Consequently, it is generally accepted that the parties are not restricted to
accepting a complete legal system of law fe/ quel but are free to combine rules
of diverse origin.

Therefore, choice of law clauses may refer to various legal systems
cumulatively, or subject different parts of the agreement to different systems
of law, a process called “dépecage”. The parties are also allowed to set aside
certain aspects of a chosen system of law from its application to the relationship,
or to declare applicable rules derived from a treaty not yet in force or another
non-binding instrument.

“Renvoi” is a process by which a selected system of law in turn includes rules
on the conflict of laws that make reference to another legal system. Since the
first sentence of Article 42(1) makes no reference to rules on the conflict of
laws, as is the case in its second sentence, it stands to reason that an explicit
choice of law only applies to the substantive rules of the selected law, but not
to the conflict of laws rules included therein.

In order to protect the investor's interests in view of the uncertainties of the
host State's law, the parties sometimes decide to internationalize their
agreement. This purpose is accomplished by making a reference to international
law or to general principles of law, jointly with the host State's law.

Referring only to international law and excluding any reference to a domestic
law is not advisable. The law thus chosen may lack in clarity and technical
detail. Nevertheless, many multilateral treaties providing for ICSID arbitration,
including NAFTA and the Energy Charter Treaty, contain clauses on applicable
law that only mention the corresponding treaty and rules of international law.

For example, the Energy Charter Treaty establishes in its Article 26:

(6) A Tribunal established under paragraph (4) shall decide the issues in
dispute in accordance with this Treaty and applicable rules and principles
of international law ° .

In AGIPv. Congo, the parties had agreed on the application of Congolese
law supplemented by the principles of international law. After establishing
that the Congolese ordinance, which had nationalized the Claimant's
property, was in breach of Congolese law, the Tribunal turned to
international law:

—>

934 ILM 400 (19935). See also Wilde, T. W., International Investment under the 1994 Energy Charter
Treaty—Legal, Negotiating and Policy Implications for International Investors within Western and
Commonwealth of Independent States/Eastern European Countries, 29 Journal of World Trade 5, 60
et seq. (1995).
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International law as part
of domestic law

International law in the
absence of its choice

82. In the present case, it must be recalled, that according to Article 15 of
the Agreement, Congolese law can be “supplemented” when the occasion
arises by principles of international law.83. It has been maintained by
AGIP that the qualification of “supplemented” must be interpreted as
implying the subordination of Congolese law to international law. Whatever
the merits of this argument it suffices for the Tribunal to note that the use
of the word “supplemented” signifies at the very least that recourse to
principles of international law can be made either to fill a lacuna in
Congolese law, or to make any necessary additions to it 1°.

International law is frequently incorporated into domestic law through a variety
of techniques'!. To the extent that it thereby becomes applicable internally, it
may be seen as part of a system of domestic law chosen by the parties and may
be relied upon before an ICSID tribunal.

But it would not be wise just to rely on the incorporation of international law
into a domestic law chosen by the parties. The status of international law
under domestic constitutions is by no means uniform. Subsequent domestic
enactments may take precedence over international law. Certain parts of
international law may be regarded as non-self-executing. Therefore, an investor
looking for protection in international law should not simply rely on references
to international law in the law of the host State. The investor should insist
either on a choice of law clause that includes international law or on the
application of the second sentence of Article 42(1).

The question remains, whether international law will be taken into account by
an ICSID tribunal if it is not mentioned in an agreement on choice of law.
There are good reasons for the proposition that there is at least some place for
international law even in the presence of an agreement on choice of law which
does not mention it.

In SPP v. Egypt”, there was disagreement as to whether a choice of
Egyptian law had been made by the Parties and, consequently, as to
whether international law was applicable in conformity with the second
sentence of Article 42(1). The Tribunal declared this disagreement
immaterial, holding that international law was applicable either way:

80. Finally, even accepting the Respondent's view that the Parties have
implicitly agreed to apply Egyptian law, such an agreement cannot entirely
exclude the direct applicability of international law in certain situations.
The law of the ARE, like all municipal legal systems, is not complete or
exhaustive, and where a lacuna occurs it cannot be said that there is
agreement as to the application of a rule of law which ex hypothesi, does
not exist. In such case, it must be said that there is “absence of
agreement "and, consequently, the second sentence of Article 42(1) would

come into play.”
—>

9 Award, 30 November 1979, 1 ICSID Reports 323.
' Oppenheim's International Law, 9th edition, 54 et seq. (1992).

2 Award, 20 May 1992, 3 ICSID Reports 189.
B At p. 207.
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International minimum
standard

The Tribunal proceeded to apply international law to defeat an Egyptian
argument that certain acts of its officials were invalid under Egyptian
law. It held that these acts created expectations protected by the
application of the principle of international law establishing the
international responsibility of States for unauthorized or ultra vires acts
of officials having an official character:

84. When municipal law contains a lacuna, or international law is violated
by the exclusive application of municipal law, the Tribunal is bound in
accordance with Article 42 of the Washington Convention to apply directly
the relevant principles and rules of international law."

This decision shows a reluctance to abandon international law in favour of the
host State's domestic law. The complete exclusion of international law as a
consequence of an agreed choice of law containing only a domestic legal system
would lead to undesirable consequences. It would mean that an ICSID tribunal
would have to uphold discriminatory and arbitrary actions by the host State,
breaches of its undertakings which are evidently in bad faith or amount to a
denial of justice as long as they conform to the applicable domestic law. It
would mean that a foreign investor, by assenting to a choice of law, could sign
away the minimum standards for the protection of aliens and their property
developed in customary international law. Such a solution would be contrary
to the goal of the Convention to stimulate investment through the creation of
a favourable investment climate.'

Therefore, international minimum standards should be preserved, even in the
absence of a reference to international law in a choice of law clause. The
mandatory rules of international law which provide an international minimum
standard of protection for aliens, exist independently of any choice of law.
Their obligatory nature is not open to the disposition of the parties.

The transaction remains governed by the domestic legal system chosen by the
parties. However, this choice is checked by the application of a number of
mandatory international rules such as the prohibition of denial of justice, the
discriminatory taking of property or the arbitrary repudiation of contractual
undertakings.

Summary:

* The principle of autonomy of the parties implies the freedom to
choose the substantive law to settle their disputes.

* The parties may combine provisions from different domestic or
international legal systems.

* Even if the parties do not include international law in their
agreement on applicable law, the tribunal will preserve the
application of international minimum standards.

At p. 208.
5 Report of the Executive Directors, para. 9, 1 ICSID Reports 25.
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3. WAYS OF CHOOSING THE APPLICABLE LAW

Direct agreement

Applicable law chosen in
legislation or treaty

Choice of law in BITs

Time of agreement

The choice of law open to the parties may be exercised in one of several ways.

One is a direct agreement between the parties, which may be reached before
or after the institution of proceedings. The normal way to agree on a choice of
law is through a clause in the initial investment agreement between the host
State and the investor.

The 1993 ICSID Model Clauses offers the following sample for a direct
agreement on choice of law:

Clause 10

Any Arbitral Tribunal constituted pursuant to this agreement shall apply
specification of system of law [as in force on the date on which this
agreement is signed]/[subject to the following modifications: . . . ].'°

In their agreement the parties may refer to domestic law, international law, a
combination of domestic and international law, or a law frozen in time or
subject to certain modifications. They are free to agree on rules of law defined
as they choose.

In some cases, the legislation or treaty providing for ICSID jurisdiction (see
Module 2.3, Sections 3.-5.) includes a provision on applicable law. Such a
provision is transformed into an agreement on choice of law by the parties
upon the acceptance of jurisdiction by the investor.

Many bilateral investment treaties (BITs) contain choice of law clauses. These
commonly include references to the BIT itself, the law of the Contracting
State, the rules and principles of international law, and sometimes the provisions
of a particular investment contract.

For example, article 10 of the Argentina/Netherlands BIT concluded in 1992,
after providing for ICSID arbitration, established:

7. The Arbitration Tribunal addressed in accordance with paragraph (5)
of this Article shall decide on the basis of the law of the Contracting Party
which is a party to the dispute (including its rules on the conflict of law),
the provisions of the present Agreement, special Agreements concluded in
relation to the investment concerned as well as such rules of international
law as may be applicable.”

Under the ICSID Convention, the parties' freedom to choose the applicable
rules of law is not limited to the time of the conclusion of an investment
agreement or even to the time that the dispute arises. The choice of law may

6 4 ICSID Reports 364.

7 Argentina/Netherlands BIT, 20 October 1992, Investment Promotion and Protection Treaties,
looseleaf, ICSID. Many BIT5, especially of Latin American countries, contain similar clauses. See
Fedax v. Venezuela, Award, 9 March 1998, 37 ILM 1391, 1396 (1998).
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also be made by the parties in the course of the arbitration proceeding'®. If no
choice of law has been made by direct agreement, by legislation or by treaty
by the time the arbitration is instituted, nothing precludes a subsequent
agreement by the parties on applicable law.

In Benvenuti & Bonfant v. Congo, the parties reached an agreement in
the course of the arbitration proceedings to authorize the Tribunal to
rule ex aequo et bono *°, a power which was accepted by the Tribunal®.
While this agreement did not strictly relate to rules of law as provided in
Article 42(1) first sentence, such an agreement reached in the course of
the proceedings would be equally acceptable.

Implied choice of law It is an open question whether, for purposes of Article 42(1) first sentence, the
parties' agreement on applicable law must be expressed or may be implied
from the facts and circumstances of the relationship?'.

Article 42(1) of the ICSID Convention does not require that the parties'
agreement must be in writing or even that it should be stated expressly.

But the choice of law, if implied, must be evidenced “‘with reasonable certainty”
by the terms of the parties' contract or the circumstances of the case®.

Choice of law by For instance, the mere fact that jurisdiction is derived from a provision of the
reference to domestic ~ host State's law cannot be construed as a choice of law of the host State's law.
legislation
Also, the mere recital in a particular agreement of a provision of domestic law
or even of a complete piece of legislation is not a reliable indication of a
general choice of the domestic law concerned.

Choice of law derived ~ Sometimes, the reliance by the parties on certain sources of law in their
from parties’ submissions before the tribunal is taken as an argument to support an implicit
submissions agreement on choice of law.

In AAPL v. Sri Lanka®, the Tribunal observed that the parties, not having
concluded an arbitration agreement directly negotiated between them,
had not had an opportunity to choose the applicable law in advance of
the arbitration proceedings. Therefore, the choice of law process would
materialize through the conduct of the Parties in the arbitration
proceedings. An observation of this conduct led the Tribunal to conclude

that:
I —>»
/8 Shihata and Parra, Applicable Substantive Law, p. 201.
Y Award, 15 August 1980, 1 ICSID Reports 342. The suggestion was originally put forward by the
Claimants at the Tribunal s first session on 14/15 June 1978 but rejected by the Respondent (p. 338).
An agreement to this effect was formally reached by the Parties on 5 June 1979 and communicated to
the Tribunal (p. 342).
2 At pp. 349, 357 et seq.
2I'Schreuer, Commentary, p. 573.
2 Shihata and Parra, Applicable Substantive Law, p. 190.
3 Award, 27 June 1990, 4 ICSID Reports 250 at p. 256.
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....both Parties acted in a manner that demonstrates their mutual agreement
to consider the provisions of the Sri Lanka/United Kingdom Bilateral
Investment Treaty as being the primary source of the applicable legal
rules.

Parties' submissions as  In other situations the tribunal may reach an independent conclusion on choice
confirmation of the of law but may take the parties' submissions as a confirmation of its own
chosen law determination.

In Amco v. Indonesia ** the Tribunal found that, since the Parties had
not expressed an agreement as to rules of applicable law, Indonesian
law and rules of international law were to be applied. The Tribunal found
confirmation for this finding in the fact that both parties had not just
failed to deny the applicability of these two systems of law but had, in

fact, constantly referred to both of them.

Summary:

The parties can choose the applicable law through a direct
agreement or through the operation of a choice of law clause in a
treaty or legislation providing for ICSID arbitration.

The choice of law may be exercised also after the institution of the
arbitration proceedings.

ICSID tribunals may recognize an implied choice of law. But the
intention of the parties to exercise such choice should be clear.

2 20 November 1984, 1 ICSID Reports 413.
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4. STABILIZATION CLAUSES

Risk of subsequent
changes of law

Stabilization clauses

ICSID Model Clause 10
of 1993

Non-comprehensive
stabilization clauses

Absence of stabilization
clauses

When the parties choose the host State's domestic legal system, the foreign
investor runs the risk of subsequent changes in that law. These changes may
adversely affect the legal terms of the relationship.

Subsequent changes in the applicable law may have a severe impact on the
investment. These may go as far as the termination of the contract and the
expropriation of the investor's property.

Other changes in domestic laws are less dramatic but may still have a strong
impact on the investment relationship. Changes in taxation, environmental
standards, minimum wages and any other aspect of the regulatory structure in
the investor's activities are typical examples of these situations.

One way to prevent the effect of subsequent changes is to introduce a
stabilization clause into the investment agreement. Such a clause protects the
investor from subsequent changes of the local law.

The State may still change its law, but a stabilization clause establishes a promise
not to apply any adverse changes to the investor's operations or a promise to
compensate the investor for any adverse consequences of such a change. In
other words, from the investor's perspective, the law becomes frozen at the
time of the contract.

In order to shield stabilization clauses against their unilateral abrogation through
host State legislation, they are governed by international law, even if otherwise
the chosen law is domestic law.

ICSID Model Clause 10 of 1993, dealing with applicable law, suggests a
possibility to stabilize the chosen law. It suggests the insertion of the words
“as in force on the date on which this agreement is signed”.?® Stabilization
clauses are used frequently in contracts providing for ICSID arbitration.

Stabilization clauses need not to be comprehensive, but may be employed
selectively. It is perfectly conceivable to apply them to specific areas only. For
example, in Kaiser Bauxite v. Jamaica, the principal agreement between the
parties included a “no further tax” clause.?’

In the absence of a stabilization clause the chosen law will normally be applied
as it evolves over time. Normal changes to the host State's legal system, which
constitute adaptations to changing social, economic and technological
conditions, will apply to existing investment relationships. These will usually

23 4 ICSID Reports 364.

2 Earlier versions of the Model Clauses also offered formulas for stabilization. See the 1981 Model
Clause XVII, 1 ICSID Reports 206 and the 1968 Model Clauses XIX and XX, 7 ILM 1176 (1968).
27 ICSID Reports 297. The Tribunal did not reach the question of the clause’s relevance.
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involve changes of labour law, reasonable adjustments of tax law and the
updating of technical safety and environmental standards.

The situation is different if the change in the legislation serves the purpose of
defeating undertakings which have been made by the host State. Action taken
through changes in the domestic law which is aimed at abrogating the
contractual relationship or at establishing a framework under which the investor
can no longer operate will not have to be accepted. The repudiation of the
agreement or the confiscatory expropriation of the investor's property through
subsequent law changes are clear examples of such a situation. The host State's
freedom to legislate is limited by the minimum standards of protection mandated
by international law.

Summary:

* The parties can introduce stabilization clauses into their contract
in order to avoid the adverse effects of subsequent changes in
domestic legislation.

* Changes in domestic legislation that evidence the will of defeating
previous undertakings are contrary to international law.
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5. ABSENCE OF AGREEMENT ON THE APPLICABLE

LAW

Residual rule of Article
42(1) second sentence

Absence of choice
of law

Incomplete agreement
on choice of law

Applicability of the host
State's law

Application of Article
42(1) second sentence

If the tribunal cannot find an agreement between the parties on the rules of
law to be applied to the dispute, it should turn to the residual rule contained in
the second sentence of Article 42(1). This provision says:

... In the absence of such agreement, the Tribunal shall apply the law of
the Contracting State party to the dispute (including its rules on the conflict
of laws) and such rules of international law as may be applicable.

In Benvenuti & Bonfant v. Congo ** the determination that the parties
had not reached an agreement on the applicable law was made by way
of a search of the contractual documents which ruled the relationship.
These documents did not contain an explicit choice of law clause.

Another method is to look for an implicit or indirect choice of law in the
agreements or in the parties' later behavior as, for example, their submissions
to the tribunal in the course of the proceedings.

The provision of Article 42(1) second sentence may be applicable even if the
parties have made an agreement on choice of law. If the parties have not made
a complete agreement on the applicable law, leaving some aspects of the
relationship without any legal answer in the chosen law, the only acceptable
way in accordance with the prohibition of non liguet in Article 42(2) is to
apply the residual rule of Article 42(1) second sentence.

The formula in the second sentence of Article 42(1) which includes the
application of the law of the host State is unusual. Other instruments governing
international arbitration are more open-ended if there is no agreement on
applicable law. They give tribunals the power to apply the law they consider
most appropriate.”’ In the Convention's drafting, representatives of capital-
importing countries insisted that only the law of the host country should apply
in the absence of agreement between the parties. The victory of this position
is mitigated by the fact that, in most cases, the host State's law is also the one
to which the investment relationship has the closest connexion and, therefore,
would have applied under the general principles of the conflict of laws. Also,
the host State's law will be subject to the corrective function of international
law.

ICSID tribunals have applied the provision of Article 42(1) second sentence
in several cases, where they were unable to find an agreement between the
parties on the choice of law.

2 Award, 15 August 1980, 1 ICSID Reports 349.
2 See UNCITRAL Arbitration Rules Art. 33(1),; Additional Facility Arbitration Rules Art. 55.
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Subsequent changes in
the host State's Law

Renvoi

For instance, in Amco v. Indonesia, the Tribunal said:

148. The parties having not expressed an agreement as to the rules of law
according to which the disputes between them should be decided, the
Tribunal has to apply Indonesian law, which is the law of the Contracting
State Party to the dispute, and such rules of international law as the
Tribunal deems to be applicable, considering the matters and issues in
dispute.’’

In most cases, the tribunals proceeded to examine and apply the respective
domestic systems of law.

For example, in Benvenuti & Bonfant v. Congo and SOABI v. Senegal,
the Tribunals found that the corresponding host States' laws were strongly
influenced by French law and relied on that law as a manner of
determining the pertinent rules of the host State's domestic law.*!

Stabilization clauses will normally not appear when the parties have not
addressed the question of choice of law. Therefore, as a general principle, the
host State's law will be applicable as it changes over time.

The second sentence of Article 42(1) contains a renvoi provision which states
“...(including its rules on the conflict of laws)...”. The purpose of this provision
is to mitigate the reference to the law of the host State, in order to allow the
application of another system of law, which may have a closer connection to
the transaction.

Summary:

* In the absence of a choice of law by the parties, the tribunal will
apply the law of the host State and such rules of international law
as may be applicable.

* The application of the host State's law in accordance with Article
42(1), second sentence includes its rules on the conflict of laws (renvoi
provision).

3 Award, 20 November 1984, 1 ICSID Reports 452.
311 ICSID Reports 338, 349; 2 ICSID Reports 222 et seq., 229, 249 et seq., 257.
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6. RULES OF INTERNATIONAL LAW

Rules of
international law

Treaties

The residual rule of Article 42(1), second sentence refers to:

...such rules of international law as may be applicable...”.

Paragraph 40 of the Report of the Executive Directors to the Convention™
states:

The term “international law” as used in this context should be understood
in the sense given to it by Article 38(1) of the Statute of the International
Court of Justice (ICJ), allowance being made for the fact that Article 38
was designed to apply to inter-State disputes.’*

Therefore this provision directs ICSID tribunals to look at the full range of
sources of international law in a similar way as the International Court of
Justice.

Treaty law is one of the most relevant aspects of international law to be applied
by ICSID tribunals.

First and foremost among treaties is a bilateral investment treaty (BIT) between
the host State and the investor's home State. In addition, a number of multilateral
treaties such as the NAFTA and the MERCOSUR Investment Protocols contain
detailed rules concerning foreign investment.

All these treaties are specifically designed to govern the type of relationship
which is likely to come before an ICSID tribunal and are part of the "rules of
international law" mentioned in Article 42(1) second sentence of the
Convention.

32 This passage contains a curious discrepancy between the English and Spanish texts of the Convention
on one side and the French text on the other. Whereas the English text speaks of “‘rules of international
law” (Spanish “normas de derecho internacional”), the French text speaks of “principes de droit
international” which would be better translated as “principles of international law” and would
indicate a higher level of generality and abstraction. A look at the drafting history of the French text
shows that it initially contained the word “régle” also in reference to international law but that this
was changed to “principes” in the Revised Draft for no apparent reason. This background would
indicate that the French term “principes” should not be accorded any particular significance and
should not be used to exclude the application of specific rules. The difference between rules and
principles of international law does not seem to have created major difficulties for Tribunals. See
Schreuer, Commentary, p. 65.

3 History, Vol. II, p. 962, 1029.

3 ] ICSID Reports 31. The following footnote is attached to the Report of the Executive Directors:
Article 38(1) of the Statute of the International Court of Justice reads as follows:

“1. The Court, whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized
by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of rules law.”
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Customary
international law

General principles
of law

The large and rapidly growing number of BITs and multilateral treaties dealing
with investment make them the most important source of international law for
ICSID tribunals or, as decided in APL v. Sri Lanka %, the primary source of
applicable legal rules.

Other treaties may also become relevant in ICSID arbitration.

For instance, in SPP v. Egypt, the 1972 UNESCO Convention for the
Protection of the World Cultural and Natural Heritage played a key role
in the dispute’.

Customary international law offers important guidance in investment disputes.
Its rules on the minimum standard for the treatment of aliens including their
property, more specifically on expropriation and compensation, on the
prohibition of denial of justice and on State responsibility for injury to aliens
are obvious examples.

ICSID tribunals have frequently applied rules of customary international law
either under the first or second sentence of Article 42(1):

In Benvenuti & Bonfant v. Congo, the Tribunal held that the principle of
compensation in case of nationalization constitutes one of the generally
recognized principles of international law.*’

In Amco v. Indonesia, the Tribunal relied on the principle of respect for
acquired rights in connexion with the authorization to invest which the
Claimant had received from the Respondent.*

In LETCO v. Liberia, the Tribunal held that for a nationalization to be
lawful, it would have to be based on a legislative enactment, taken for a
bona fide public purpose, be non-discriminatory and be accompanied by
appropriate compensation.*’

General principles of law are found through a process of comparative law
whereby features common to domestic legal systems are established. General
principles of law are particularly useful in areas of the law which involve non-
State actors such as investment relationships and are an important source of
international law in ICSID cases. Among those general principles of law usually
recognized by ICSID tribunals are the general principles of contract law*
including pacta sunt servanda and the exceptio non adimpleti contractus,*

¥ Award, 20 May 1992, 3 ICSID Reports 206/7.

37 Award, 15 August 1980, 1 ICSID Reports 357.

3 Award, 20 November 1984, 1 ICSID Reports 493.

¥ Award, 31 March 1986, 2 ICSID Reports 366.

“ Amco v. Indonesia, Award, 20 November 1984, 1 ICSID Reports 461 et seq.
# Klockner v. Cameroon, Award, 21 October 1983, 2 ICSID Reports 61 et seq.
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Judicial decisions

Writings

Resolutions and
guidelines

estoppel,* unjust enrichment,* full compensation of prejudice resulting from
a failure to fulfill contractual obligations,* general principles of due process,*
the claimant bears the burden of proof *¢ and res judicata.*’

In addition, ICSID tribunals have relied heavily on general principles of law in
the valuation of damages.

Before applying presumed general principles of law, great care must be taken
to establish these principles by inductive proof and not simply to assume or
postulate their existence.

In Klockner v. Cameroon, the Tribunal, while purporting to apply
domestic law, added that a “duty of full disclosure to a partner in a
contract” was not only a principle of French civil law but that this was
“indeed the case under the other national codes which we know of ”” and
that this was the criterion which “applies to relations between partners
in simple forms of association anywhere” . The Ad hoc Committee
took these allusions as a reference to general principles of law.* In
annulling the Award, it deplored the absence of any authority for these
general principles and concluded that the Award's reasoning seemed
more like a simple reference to equity.

ICSID tribunals rely heavily on previous international judicial decisions when
dealing with questions of international law. This includes, in particular, previous
decisions of ICSID tribunals.

Like other courts and arbitration tribunals, ICSID tribunals and Ad hoc
Committees also rely frequently on academic writings on various points of
international law.

In addition to the classical sources of international law, ICSID tribunals have
also referred on occasions to resolutions of the General Assembly on questions
such as nationalization.”® The World Bank Guidelines on the Treatment of
Foreign Direct Investment® is another non-binding instrument that is of
potential value in ICSID arbitration.

# Amco v. Indonesia, Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 407/8;
Resubmitted Case: Award, 5 June 1990, 1 ICSID Reports 606, Klockner v. Cameroon, Decision on
Annulment, 3 May 1985, 2 ICSID Reports 140/1; SPP v. Egypt, Decision on Jurisdiction, 27 November
1985, 3 ICSID Reports 123.

# Amco v. Indonesia, Resubmitted Case: Award, 5 June 1990, 1 ICSID Reports 607/8; SPP v. Egypt,
Award, 20 May 1992, 3 ICSID Reports 246/7.

“ Amco v. Indonesia, Award, 20 November 1984, 1 ICSID Reports 498 et seq.

# Amco v. Indonesia, Award, 20 November 1984, 1 ICSID Reports 472/3; Decision on Annulment, 16
May 1986, 1 ICSID Reports 529/30.

“ AAPL v. Sri Lanka, Award, 27 June 1990, 4 ICSID Reports 272, Tradex v. Albania, Award, 29 April
1999, 14 ICSID Review—Foreign Investment Law Journal 197, 219 (1999).

4 Amco v. Indonesia, Resubmitted Case: Jurisdiction, 10 May 1988, 1 ICSID Reports 548 et seq.

% Award, 21 October 1983, 2 ICSID Reports 59.

# Decision on Annulment, 3 May 1985, 2 ICSID Reports 121/2.
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These non-binding instruments do not necessarily reflect “rules of international
law” as provided in Article 42(1). However, they may become part of the
applicable law as a consequence of their incorporation into an agreement on
choice of law under the first sentence of Article 42(1) or as a supplementary
source in the application of rules of law.

3 Amco v. Indonesia, Award, 20 November 1984, 1 ICSID Reports 466; LETCO v. Liberia, Award, 31
March 1986, 2 ICSID Reports 366, SPP v. Egypt, Dissenting Opinion to Award, 2 May 1992, 3
ICSID Reports 254/5.
3 Report to the Development Committee and Guidelines on the Treatment of Foreign Direct Investment,
31 ILM 1363 (1992).
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7. THE RELATIONSHIP OF INTERNATIONAL AND
DOMESTIC LAW

Hierarchy of norms

Parallel application of
international and
domestic law

Supplemental and
corrective function of
international law

The relationship of international law to the host State's domestic law has turned
out to be a complex question. During the drafting of the Convention, it was
made clear that international law would prevail where the host State's domestic
law violated international law. At the same time, an important role for
international law was seen in the filling of gaps in the host State's law.

The formula of the supplemental and corrective effect of international law has
since been accepted. The function of international law is to close any gaps in
domestic law as well as to remedy any violations of international law which
may arise through the application of the host State's law.

In earlier ICSID decisions, domestic law and international law were frequently
looked at side by side without any deeper analysis of their relationship.

In a number of cases, as in Adriano Gardella v. Cote d’Ivoire® or the
original award in Klockner v. Cameroon,> the Tribunals were content
simply to state in general terms that there was an identity of rules or that
the host State's domestic law was in conformity with international law.

In later decisions the tribunals entered into a more careful discussion of the
relationship of international and domestic law. The tribunals adopted the
doctrine of the corrective and supplemental function of international law. At
the same time they emphasized that the application of the host State's domestic
law was indispensable.

In Kléckner v. Cameroon, the Tribunal had based part of the original
award on a somewhat broadly defined principle which it sought to base
on French law as well as on other national codes. In the proceedings for
the annulment of that award (see Module 2.8) the Ad hoc Committee
said:

Article 42 of the Washington Convention certainly provides that “in the
absence of agreement between parties, the Tribunal shall apply the law of
the Contracting State party to the dispute...and such principles of
international law as may be applicable. ” This gives these principles (perhaps
omitting cases in which it should be ascertained whether the domestic law
conforms to international law) a dual role, that is, complementary (in the
case of a “lacuna’ in the law of the State), or corrective, should the State's
law not conform on all points to the principles of international law. In
both cases, the arbitrators may have recourse to the “principles of

international law” only after having inquired into and established the

I —>
2 Award, 29 August 1977, 1 ICSID Reports 287.
3 Award, 21 October 1983, 2 ICSID Reports 63.
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Superiority of
international law

content of the law of the State party to the dispute (which cannot be reduced
to one principle, even a basic one) and after having applied the relevant
rules of the State's law. Article 42(1) therefore clearly does not allow the
arbitrator to base his decision solely on the “rules” or “principles of
international law”*

Subsequent awards also applied the formula of the supplemental and corrective
function of international law.

For instance, the second Tribunal in the Resubmitted Case of Amco v.
Indonesia observed that Indonesia had advanced legal arguments on
each of the issues under, first, the heading of Indonesian law and, second,
the heading of international law. Nevertheless, counsel for Indonesia
had explained that international law was only relevant if there was a
lacuna in the law of the host State, or if the law of the host State was
incompatible with international law, in which case the latter would prevail.
Amco submitted no contrary arguments. The Tribunal said:

40. This Tribunal notes that Article 42(1) refers to the application of host-
state law and international law. If there are no relevant host-state laws on
a particular matter, a search must be made for the relevant international
laws. And, where there are applicable host-state laws, they must be checked
against international laws, which will prevail in case of conflict. Thus
international law is fully applicable and to classify its role as
“only” “supplemental and corrective” seems a distinction without a
difference. In any event, the Tribunal believes that its task is to test every
claim of law in this case first against Indonesian law, and then against
international law.”

The hierarchy of the sources of law in the context of the second sentence
of Article 42 (1) was highlighted in the annulment decision in Wena
Hotels v. Egypt 3. The Ad hoc Commiittee sustained the prevalence of
the host State's treaties over domestic rules of law and, therefore, held:

41. In particular, the rules of international law that directly or indirectly
relate to the State's consent prevail over domestic rules that might be
incompatible with them. In this context it cannot be concluded that the
resort to the rules of international law under the Convention, or under
particular treaties related to its operation, is antagonistic to that State's
national interest.

The need for ICSID awards to conform with international law also follows
from other provisions of the Convention. Art. 54 provides for the enforcement

3 Decision on Annulment, 3 May 1985, 2 ICSID Reports 122. Italics original. The original decision
was rendered in French. The reference to «principles of international lawy rather than «rules of
international lawy is explained by a discrepancy between the French and English texts of Article
42(1).

3 Resubmitted Case: Award, 5 June 1990, 1 ICSID Reports 580.

3 (ICSID Case No. ARB/98/4) Decision on annulment dispatched to the parties on February 5, 2002,
unpublished, p. 15.
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of awards in the territory of every Party to the Convention. Art. 27 precludes
the exercise of diplomatic protection in respect of claims submitted to ICSID's
jurisdiction. Both provisions presuppose that an award would be in compliance
with international law.

This line of reasoning was adopted by the Ad hoc Committee in Amco v.
Indonesia which found that the application of international law and its
precedence over domestic law was

.. suggested by an overall evaluation of the system established by the
Convention. The law of the host State is, in principle, the law to be applied
in resolving the dispute. At the same time, applicable norms of international
law must be complied with since every ICSID award has to be recognized,
and pecuniary obligations imposed by such award enforced, by every
Contracting State of the Convention (Article 54(1), Convention). Moreover,
the national State of the investor is precluded from exercising its normal
right of diplomatic protection during the pendency of the ICSID proceedings
and even after such proceedings, in respect of a Contracting State which
complies with the ICSID award (Article 27, Convention). The thrust of
Article 54(1) and of Article 27 of the Convention makes sense only under
the supposition that the award involved is not violative of applicable
principles and rules of international law.””

Summary:

* An ICSID tribunal applying the second sentence of Article 42(1)
may not restrict itself to applying either the host State's law or
international law but must examine the legal questions at issue under
both systems. In case of conflict, international law prevails.

* An ICSID tribunal may not render a decision on the basis of the
host State's domestic law which is in violation of a mandatory rule
of international law.

* An ICSID tribunal may give a decision based on the host State's
domestic law, even if it finds no positive support in international
law as long as it is not prohibited by any rule of international law.

* A claim which cannot be sustained on the basis of the host State's

domestic law must be upheld if it has an independent basis in
international law.

7 Decision on Annulment, 16 May 1986, 1 ICSID Reports 515.
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8. PROHIBITION OF Non liquet

Prohibition of

non liquet

Agreement on applicable
law. Closing gaps.

Techniques for
filing gaps

Difference between
filling gaps and
applying equity

Article 42(2) establishes:

The Tribunal may not bring in a finding of non liquet on the ground of
silence or obscurity of the law.

This provision directs that a tribunal may not refuse to render a decision on
the ground that the law is not clear. It also prohibits an award that decides
certain questions only .

The prohibition of non liquet is generally accepted in international adjudication.
Similar provisions are adopted by domestic legal systems in order to prevent
a denial of justice.

Article 42(2) should be read together with Article 48(3) which states that the
award shall deal with every question submitted to the tribunal.

The prohibition to refuse to render a decision applies irrespective of the type
of choice of law under the first or second sentence of Article 42(1).

Ifthe parties have agreed on the applicable law, the tribunal must, first, exhaust
the possibilities for closing any lacunae within the selected rules of law. The
choice of a particular system of law includes whatever gap-filling mechanism
the law may establish.

If the chosen law provides no answer to the legal question, the tribunal will
resort to the residual rule of Article 42(1), second sentence.

The combination of the host State's law and international law offers such a
wide field of authority that a real non liquet situation is almost unconceivable.”

Perceived gaps in the host State's law may be closed by applying international
law's supplementary function.

As gap-filling techniques, the tribunal may apply analogy and general principles
of law. In addition, judicial decisions, academic writings and codes of conduct
may assist the tribunal in the task of closing gaps.

The function of filling lacunae is different from the application of equity under
Article 42(3). Decisions ex aequo et bono require the specific consent of the
parties. Failure to apply positive law may constitute an excess of powers and
lead to annulment under Article 52(1)(b).

38 Schreuer, Commentary, p. 632.
% Schreuer, Commentary, p. 632



28 Dispute Settlement

Summary:

* An ICSID tribunal may not bring a finding of non liquet, either by
refusing to render an award at all or by avoiding to decide specific
questions submitted to the consideration of the tribunal.

* In case of an agreement on applicable law, the tribunal must first
rely on the selected rules of law. If these yield no answer it must
turn to the residual rule of Article 42(1) second sentence and any
appropriate technique for the filling of gaps.

* The function of filling lacunae differs from the one of applying equity
under Article 42(3).
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9. DECIDING ex aequo et bono

General meaning

Need of an explicit
agreement

Partial authorization

Supervening agreement

Article 42(3) of the Convention provides:

(3) The provisions of paragraphs (1) and (2) shall not prejudice the power
of the Tribunal to decide a dispute ex aequo et bono if the parties so
agree.

Therefore, a tribunal, if it is so authorized by the parties, may base its award
on extra-legal considerations which it regards as equitable.

In other words, it may disregard the rules of law otherwise applicable under
Article 42(1) in favour of justice and fairness.

An agreement to authorize the tribunal to decide ex aequo et bono may be
particularly appropriate in the case of a complex long-term relationship. As an
investment evolves, new circumstances may appear which were not taken
into account originally. Thus, a decision based on equity rather than on law
may provide a fair solution that takes account of changed circumstances.

The power of the tribunal to decide ex aequo et bono requires an agreement
by the parties. Such an agreement must be explicit.

The authorization given to the tribunal by the parties to decide ex aequo et
bono may be general or limited to certain issues only. Matters excluded from
the authorization must be decided in accordance with rules of law.

While an agreement on decision ex aequo et bono will normally be made in
advance of the proceedings, this need not be the case. The parties may also
agree on decision ex aequo et bono in the course of the proceedings.

In Benvenuti & Bonfant v. Congo, there was no agreed choice of law
and the residual rule of Article 42(1) applied. At the Tribunal's first
session, the Claimant suggested that the Tribunal be granted the power
to decide ex aequo et bono. Although, this initial suggestion was rejected
by the Respondent,® later on during the proceedings, the parties reached
an agreement to attempt an amicable settlement failing which they
authorized the Tribunal “to render its award as quickly as possible by
judgment ex aequo et bono.” ®' After being notified of the failure to
settle through negotiations, the Tribunal applied Article 42(3).%

Decision based on equity An explicit agreement under the terms of Article 42(3) is an absolute

without parties' consent

prerequisite for a decision based on equity rather than on law. An award deciding

" Award, 15 August 1980, 1 ICSID Reports 338.

5 At p. 342.
2 At p. 349.
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Application of
equity and law

Equity within the law

Limits on equity

ex aequo et bono without the parties' authorization is subject to annulment for
excess of powers.

The power provided to a tribunal to decide ex aequo et bono does not prevent
the tribunal from applying rules of law.

Therefore, the tribunal has discretion not just with regard to the selection of
the applicable principles of equity, but also to apply rules of law after all.

In Benvenuti & Bonfant v. Congo, the Tribunal was authorized by the
parties to decide ex aequo et bono. This did not preclude the Tribunal
from looking at rules of law . Therefore, it held that compensation in
case of nationalization was required by the host State's law, by
international law as well as by equity. It determined the quantum of
damages ex aequo et bono *.

Not every mention of equitable principles constitutes a decision ex aequo et
bono. A tribunal may exercise some discretion in applying the law on the basis
of justice and fairness. In other words, a decision ex aequo et bono must be
distinguished from equity within the law.

As the Ad hoc Committee acting in Amco v. Indonesia stated:

(not) any mention of “equitable consideration” in the Award necessarily
amounts to a decision ex aequo et bono and a manifest excess of power on
the part of the Tribunal. Equitable considerations may indeed form part
of the law to be applied by the Tribunal, whether that be the law of Indonesia
or international law... The Ad hoc Committee thus believes that invocation
of equitable considerations is not properly regarded as automatically
equivalent to a decision ex aequo et bono . . .%.

Although the tribunal is empowered by the parties with much discretion to
select and apply equitable principles, this discretion is not unlimited. The tribunal
may not act arbitrarily. Its decision should be based on objective and rational
considerations that must be stated.

The obligation imposed by Article 48(3) that the tribunal must state the reasons
underlying an award, extends to decisions ex aequo et bono. Failure to state
any reasons for a decision ex aequo et bono may expose the award to annulment
under Article 52(1)(e).

In addition, certain principles of international law which may be summarized
as international public policy and ius cogens constitute an outer margin for
the tribunal's discretion. Even ex aequo et bono awards must not violate

% Award, 15 August 1980, 1 ICSID Reports 350.

“ At p. 357.
% Decision on Annulment, 16 May 1986, 1 ICSID Reports 516/7.
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international public policy principles like the prohibition of slavery or other
relevant rules on human rights.

The domestic law of some States does not allow arbitration ex aequo et bono.
But arbitration under the Convention is truly international and free of any
interference of national rules.

Summary:

The power of the tribunal to decide ex aequo et bono is subject to
an explicit agreement by the parties.

The parties' agreement can be made in advance of the proceedings
or during them.

The power to decide ex aequo et bono does not prevent the tribunal
from applying rules of law.

The obligation to state the reasons underlying an award extends to
decisions et aequo et bono. Absence of such reasons exposes the
award to annulment.
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10. THE RISK OF ANNULMENT

Article 52(1)

Failure to apply the
proper law as an
excess of power

Distinction between
non application and
mistaken application of
the proper law

Article 52(1) of the ICSID Convention provides:

Either party may request annulment of the award by an application in
writing addressed to the Secretary-General on one or more of the following
grounds: [...] (b) that the Tribunal has manifestly exceeded its powers;

Ad hoc Committees have determined that the failure to apply the proper law
may constitute an excess of powers and a ground for annulment. Therefore, a
negligent application of Article 42 can lead to a decision of nullity.

In Kléockner v. Cameroon, the Ad hoc Committee made the distinction
between a failure to apply the proper law and a mere error in judicando.
It found that the Tribunal, after having identified the applicable law
correctly, had not, in fact, applied it but had based its decision on a
broad equitable principle without establishing its existence in positive
law. No attempt had been made to show that Cameroonian law, based
on French law, contained a “duty of full disclosure to a partner” in a
contract. In the Ad hoc Committee's opinion, the Award's reasoning
seemed very much like a reference to equity. Therefore, the Tribunal
had not applied the law of the Contracting State but had acted outside
the framework of Article 42(1) and had thus manifestly exceeded its
powers.%

Summary:

* Article 52(1) allows either party to request annulment of the award
if the tribunal has manifestly exceeded its powers.

* A failure to apply the proper substantive law may constitute a
manifest excess of powers and end in the award's annulment.

% Decision on Annulment, 3 May 1985, 2 ICSID Reports 124 et seq.
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TEST MY UNDERSTANDING

After having studied this Module the reader you should be able to answer the
following questions. Most answers should go beyond a simple yes/no alternative
and would require a brief explanation.

1. Whatis the relation between autonomy of the parties and applicable law
under the ICSID Convention?

2. Inwhat ways can the parties express their agreement to choose a system
of law?

3. How must the tribunal select the proper law in the case of absence of
agreement?

What is the main effect of a stabilization clause?

5. Whatis the role of international law if the parties have chosen a domestic
legal system?

6.  What do the terms ““such rules of international law as may be applicable”
mean in the context of Article 42 of the Convention?

Is there any hierarchy between international law and domestic law?
8. Does the ICSID Convention allow a finding of non liquet?

How should the tribunal deal with a silence or obscurity of the law?
10. Under what circumstances may the tribunal decide ex aequo et bono?

11.  What is the remedy under the ICSID Convention if the tribunal has
failed to apply the proper law?
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HYPOTHETICAL CASES

Amplax Corp. v. Republic of Mollovia

In July 1998, Amplax Corp., a company established under the law of the
Republic of Somavek entered into an investment agreement with the Republic
of Mollovia. Mollovia and Somavek are both parties to the ICSID Convention.
The agreement between Amplax Corp. and Mollovia provides for ICSID
arbitration in case of a dispute. It also contains an agreement on the law of the
Republic of Mollovia as applicable law. The law of the Republic of Mollovia
recognizes the right to expropriate without any compensation. In March 2001,
the Republic of Mollovia expropriated Amplax's investment, based on its
domestic law. In December 2001, Amplax Corp. instituted ICSID proceedings.
There is a BIT between the two States that entered into force in November
1996 which provides for adequate, prompt and effective compensation in case
of an expropriation.

Amplax argues that expropriation without compensation is a violation of
international law. The Republic of Mollovia bases its defence on the express
provision of its domestic legislation and points out that Amplax Corp. agreed
to the application of this legislation when the investment agreement was signed.

You are an arbitrator deciding on this matter. Please provide a reasoned
decision.

Ramslow Inc. v. Gerkland

In May 1996 Ramslow Inc., a company established under the law of Zaindland,
started investing in the State of Gerkland. The investment is governed by an
agreement of the same year between Gerkland and Ramslow Inc. providing
for dispute settlement under the ICSID Convention. Both Zaindland and
Gerkland are parties to the ICSID Convention. The agreement of 1996 also
contains a clause on applicable law. This clause provides: “the parties choose
exclusively the commercial law of Gerkland to settle any dispute that could
arise between them, excluding the application of any provision of international

2

law”.

In May 2000, a complex conflict involving administrative, tax and labour
aspects, broke out between the Company and the State.

In December 2000, Ramslow Inc. instituted arbitration proceedings before
ICSID.

What is the law applicable to the dispute?
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Ramslow Inc. alleges that (i) the applicable law clause only covers commercial
disputes. Therefore, in accordance with Article 42 of the ICSID Convention,
the dispute should be settled under the host State's law as well as international
law, and (ii) the waiver to apply international law should be interpreted
restrictively, only covering commercial matters.

On the other hand, Gerkland argues that:

(1)  the parties agreed on Gerkland's commercial law to solve any
dispute, (ii) the word “exclusively” in the applicable law clause
evidences the intention of the parties in choosing Gerkland's
domestic law as a whole for all types of disputes, and

(ii1) atall events, the application of international law was expressly
excluded by the parties.

Please, try to develop the arguments for either party. Then, try to anticipate
the decision of the Tribunal.
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2.7 Procedural Issues

OVERVIEW

This Module deals with the most common procedural issues encountered in
arbitration proceedings under the Convention on the Settlement of Investment
Disputes between States and Nationals of other States (the Convention).

The procedural issues encountered in an ICSID arbitration are likely to be
similar to issues encountered in other forms of arbitration. However, the ICSID
system is unique in retaining its autonomy and independence from the
application of national systems of law or the interference of national courts.
As aresult, the Convention and its related instruments provide a specific and
comprehensive procedural regime for the conduct of ICSID arbitrations, which
must be adhered to by the parties to an arbitration.

Arbitration is a consensual process, whereby the parties retain extensive
freedom or autonomy to determine the rules of procedure that should govern
the arbitration. Proceedings under the Convention are no different, as the
parties retain extensive autonomy in this respect. This autonomy is limited,
however, by the mandatory provisions of the Convention which provide a
framework that governs the arbitral procedure.

In addition, the Administrative Counsel of ICSID has adopted Administrative
and Financial Regulations and Rules of Procedure for the Institution of
Conciliation and Arbitration Proceedings (Institution Rules). These rules and
regulations contain further mandatory provisions that limit the autonomy of
the parties.

The majority of the cases that are being brought before ICSID today are cases
arising out of international treaties. These tend to take two forms, either bilateral
investment treaties entered into between States concerning the promotion and
protection of foreign investment (BITs) or multilateral agreements, such as
the North American Free Trade Agreement (NAFTA) or the Energy Charter
Treaty that contain dispute resolution clauses in favour of ICSID arbitration.
Many of these treaties contain mandatory provisions that the parties must
abide by in the initiation and conduct of arbitration proceedings.
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OBJECTIVES

Upon completion of this Module the reader should be able to:

o Describe the initiation of ICSID arbitration.

. Explain the process of constituting the tribunal.

. Define the significance of the Arbitration Rules.

. Summarize the rules governing the place and the costs of proceedings.
. Discuss the procedure before the tribunal.

. Analyse the consequences of non-cooperation by a party.

. Delineate the role of provisional measures in ICSID arbitration.

o Recount the elements that must be contained in awards.
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INTRODUCTION

Arbitration Rules

Article 44 of the
Convention

Autonomy of the
parties

Hierarchy of
procedural rules

The basic framework of the arbitration procedure under the Convention' is
set out in Chapter IV, which contains Articles 36 to 55. The topics covered
range from the institution of proceedings to the recognition and enforcement
of the resulting awards. In addition, Articles 56 to 63 deal with the replacement
and disqualification of arbitrators, the cost of the proceedings and the place of
the proceedings.

The Convention contains a large number of procedural rules, some of which
go into considerable detail. The Rules of Procedure for Arbitration Proceedings
(Arbitration Rules) adopted by the Administrative Council pursuant to Article
6(1) of the Convention provide even more depth and detail. The current set of
Rules was adopted by the Administrative Council on September 26, 1984 and
took effect immediately.?

The Convention’s key procedural provision in respect of arbitration proceedings
is contained in Article 44:

Any arbitration proceeding shall be conducted in accordance with the
provisions of this Section and, except as the parties otherwise agree, in
accordance with the Arbitration Rules in effect on the date on which the
parties consented to arbitration. If any question of procedure arises which
is not covered by this Section or the Arbitration Rules or any rules agreed
by the parties, the Tribunal shall decide the question.

In principle, the parties to an ICSID arbitration can depart from the provisions
of the Arbitration Rules. Furthermore, several of the articles in Chapters I'V to
VII of the Convention proclaim the freedom of the parties to agree on the
matter at hand or on alternatives to the provision in question. Unlike the
Arbitration Rules, the Institution Rules 3 and the Centre’s Administrative and
Financial Regulations * are not subject to modification by the parties. The
parties may derogate from the latter, only when expressly permitted to do so.

Although the parties do retain considerable discretion in specific respects to
tailor their arbitration procedure, they are nevertheless bound by the mandatory
provisions of the Convention and related instruments, which form the apex of
a hierarchy of procedural rules. This interrelationship of the various procedural
rules has been described as follows:

1. Mandatory provisions of the Convention.

2. The Administrative and Financial Regulations and the Institution
Rules (except to the extent that variation is permitted by their

! Convention on the Settlement of Investment Disputes between States and Nationals of Other States,
March 18, 1965, in force October 14, 1996; 575 UNTS 159; 4 ILM 532 (1965); 1 ICSID Reports 3.
2 Rules of Procedure for Arbitration Proceedings (Arbitration Rules), 1984, 1 ICSID Reports 157.
3 Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings, 1984, 1 ICSID
Reports 153.

* Administrative and Financial Regulations, 1 ICSID Reports 35.
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own terms).
3. Procedures agreed to by the parties.

Provisions of the Convention that are open to modification by the
parties.

5. The Arbitration Rules.
Decisions of the tribunal on procedural matters.>

The ICSID Additional Non-Contracting States or their nationals may become parties to proceedings
Facility under the ICSID Additional Facility (see Module 2.2, Section 6). Disputes

administered by the Centre in such cases are subject to the Additional Facility
Arbitration Rules. This Module is solely concerned with disputes that fully
satisfy the Convention’s jurisdictional requirements and will not deal with
disputes under the Additional Facility.

3 C. Schreuer, The ICSID Convention: A Commentary, Article 44, para. 55, p. 685 (2001).
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1. INITIATION OF ARBITRATION PROCEEDINGS

a) Commencing the Arbitration

Request for arbitration

Languages and
number of copies

Lodging fee

Information required

A claimant wishing to commence an ICSID arbitration must address its request
for arbitration (the request) to the ICSID Secretary-General. Article 36(1) of
the Convention provides:

Any Contracting State or any national of a Contracting State wishing to
institute arbitration proceedings shall address a request to that effect in
writing to the Secretary-General who shall send a copy of the request to
the other party.

The request may come from either the host State or the investor, although the
request is far more likely to be filed by the investor. The investor does not
require the prior permission of its national State to institute proceedings. The
request may also be filed jointly by both parties, as expressly foreseen in
Institution Rule 1.

The provisions of Article 36(1) of the Convention are elaborated further in
the Institution Rules. Thus, Institution Rule 1 provides that the request must
be made in writing, indicate that it relates to an arbitration (or conciliation),
be dated and signed and drawn up in an official language of the Centre.

The three official languages of the Centre are English, French and Spanish
(Administrative and Financial Regulation 34). Institution Rule 4 specifies the
number of signed copies of the request that need to be served on the Centre
(an original, plus five copies).

The request should be accompanied by the appropriate lodging fee in
accordance with Administrative and Financial Regulation 16. The fee is non-
refundable in the event of withdrawal or refusal of the request by the Secretary-
General. As of January 1, 2002, the fee was US$5000.¢ In accordance with
Institution Rule 5, non-payment of the lodging fee will prevent the Secretary-
General from proceeding with the arbitration, apart from acknowledging receipt
of the request.

Article 36(2) of the Convention specifies the information to be included in the
request:

The request shall contain information concerning the issues in dispute,
the identity of the parties and their consent to arbitration in accordance
with the rules of procedure for the institution of conciliation and arbitration
proceedings.

The requirements of Article 36(2) of the Convention are further amplified in
Institution Rule 2. The information to be furnished must satisfy the jurisdictional

¢ See the Schedule of Fees, dated January 1, 2002, available on the ICSID website.
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Rule 2 of the
Institution Rules

Designation of parties

Consent

Nationality

Issues in dispute

Additional information

Summary of case

BITs

requirements of the Centre, both ratione materiae and ratione personae. In
addition, information must be provided in respect of the parties’ consent to
arbitration.

The information specified in Institution Rule 2 must be provided and cannot
be waived by the parties. Failure to furnish the necessary information may
prevent the Secretary-General from being able to register the request under
Article 36(3) of the Convention, as discussed below. The following information
must be provided under Institution Rule 2.

The request must identify precisely each party to the dispute and include their
address (Rule 2(1)(a)). In the event that one of the parties is a constituent
subdivision or agency of a Contracting State that has been designated to the
Centre by that State pursuant to Article 25(1) of the Convention, the claimant
must provide evidence to this effect together with the request (Rule 2(1)(b)).

The request must indicate the date of consent (Rule 2(1)(c)) and provide
evidence of the instruments in which consent is recorded (Rule 2(2)), including
details of consent in respect of any constituent subdivisions or agencies, if
appropriate.

Details must also be provided with respect to the nationality of the investor
demonstrating that it is a national of a Contracting State (Rule 2(1)(d)). In the
event that the investor is a juridical person incorporated in the Contracting
State that is party to the dispute, the request must include details of any
agreement of the parties that the investor should be treated as a national of
another Contracting State in accordance with Article 25(2)(b) of the
Convention.

Finally, the request must contain information on the issues in dispute to show
that there is a legal dispute between the parties in connection with an investment
(Rule 2(1)(e)).

In addition to the mandatory requirements of Institution Rule 2, Rule 3 provides
that the request may contain additional information, regarding, in particular,
any agreement between the parties concerning the number of arbitrators and
the method of their appointment. Other procedural agreements, concerning,
for example, the language of the proceedings or the place of proceedings may
also be included.

As the request is also the first document that is likely to be read by the parties,
it is useful for the claimant to provide a summary account of its case on the
merits, explaining the various grounds that it is relying upon in bringing its
claim.’

Although the ICSID Convention does not provide a time limit within which a

7 J. Townsend, The Initiation of Arbitration Proceedings: «My Story Had Been Longery, 13 ICSID
Review — FILJ 21 (1998), at p. 24.
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NAFTA

request must be made, such limits may exist in relation to the parties’ arbitration
agreement. As discussed above, the majority of cases before ICISID today
arise out of BITs entered into between States for the promotion and protection
of foreign investment.® Many of the BITs do however make certain time limits
a condition of consent. Typically, they require that six months must have elapsed
since the events giving rise to a claim or since the investor gave notice of a
potential dispute between the parties. The purpose of these requirements is to
prevent investors from instituting proceedings against a host State in what is
likely to be a high profile dispute, without allowing the State an opportunity
to resolve the dispute amicably. In addition, the requirement of a notice period
means that the host State will not be surprised when it receives a copy of the
investor’s request from ICSID.

Proceedings commenced pursuant to Chapter XI of NAFTA also provide for
a notice period of six months.” Moreover, under the provisions of NAFTA, a
claim may only be allowed within three years from the date on which the
investor acquired knowledge of the relevant facts.!”

b) Registration of the Request by the Secretary-General

Screening of requests

Once the request has been received by the Centre, the Secretary-General must
screen the request prior to its registration, in accordance with Article 36(3) of
the Convention:

The Secretary-General shall register the request unless he finds, on the
basis of the information contained in the request, that the dispute is
manifestly outside the jurisdiction of the Centre. He shall forthwith notify
the parties of registration or refusal to register.

The powers of the Secretary-General are amplified in Institution Rule 6. The
screening power enjoyed by the Secretary-General is designed to avoid the
filing of spurious or incomplete requests or situations where a tribunal, once
established, would almost certainly find itself without jurisdiction.

The power enjoyed by the Secretary-General in this respect is similar to the
power enjoyed by the International Court of Arbitration of the International
Chamber of Commerce to satisfy itself that prima facie an ICC arbitration
agreement exists between the parties.

The decision of the Secretary-General is made primarily on the basis of the
information contained in the request, and the Secretary-General must assume
that the information supplied in the request is correct. In the event that the
request is incomplete or inadequate, the Centre is likely to contact the requesting
party in order to supplement the request.

8 As of December 2000, three quarters of the active cases before the Centre were based on BITs or
multilateral agreements. E. Obadia, Current Issues in Investment Disputes, The Journal of World
Investment, Vol. 2, No. 1, p. 219.

? Article 1120(1), 32 ILM 643 (1993).

10 Articles 1116(2) and 1117(2).
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Pre-filing of requests

Refusal to register

Notice of registration

Withdrawal of requests

Advance consultation with the Centre or the filing of a draft request prior to
the formal lodging of the request is possible and is beneficial to the claimant in
avoiding the cost and delay involved in having its request rejected."!

The Secretary-General will only refuse to register the request if it is manifestly
outside the jurisdiction of ICSID. Examples would include instances where
one party is neither a Contracting State or a national of a Contracting State,
or in the event that no evidence was furnished of written consent to the Centre’s
jurisdiction.'? Thus, by providing the information required under Institution
Rule 2 and paying the lodging fee, the claimant can be assured that its request
will be lodged.

Once a request has been registered, the Secretary-General notifies the parties
of the registration on the same day (Institution Rule 6(1)(a)). The notice of
registration must contain certain information as set out in Institution Rule 7,
including, inter alia, the date of registration, the appropriate address for
communication between the parties and an invitation to the parties to provide
details of any agreed provisions regarding the number and method of
appointment of arbitrators.

A request cannot be unilaterally withdrawn once it has been registered
(Institution Rule 8). Thereafter, the proceedings may be discontinued at a
party’s request, only with the other party’s agreement under Arbitration Rule
44. Alternatively, the parties may jointly seek the discontinuance of the
proceedings following a settlement, pursuant to Arbitration Rule 43.

Summary:

* ICSID arbitrations are commenced by means of a request for
arbitration sent to the Secretary-General.

* Arequest must contain the information specified in Article 36(2) of
the Convention and Rule 2 of the Institution Rules.

* Aclaimant must observe the procedural requirements contained in
the parties’ arbitration agreement or document containing consent.

* The Secretary-General will refuse to register the request if he finds
that the dispute is manifestly outside the jurisdiction of the Centre.

* Once registered, the Secretary-General will notify the parties of
the registration on the same day.

"C. Brower., The Initiation of Arbitration Proceedings: «Jack be Nimble, Jack be Quick...!», 13
ICSID Review — FILJ 15 (1998).
2 Note C. to Institution Rule 6 of 1968, 1 ICSID Reports 58.
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2. THE ARBITRAL TRIBUNAL

Parties’ freedom of
choice

Articles 37 to 40 of the Convention deal with the constitution of tribunals
under the ICSID system.

Once the request for arbitration has been registered, Article 37(1) of the
Convention provides that the tribunal is to be constituted as soon as possible
thereafter. As discussed in the preceding section, if the parties have reached
an agreement concerning the number of arbitrators and the method of their
appointment, such information may be included in the request.

a) Constituting the Arbitral Tribunal

An uneven number of
arbitrators

Rule 2 procedure

Article 37(2)(a) of the Convention has mandatory effect and cannot be deviated
from by agreement of the parties. It provides that the tribunal must consist of
a sole arbitrator or any uneven number of arbitrators to which the parties
agree. Although the Convention foresees the possible appointment of a sole
arbitrator or an uneven number greater than three, in practice, the vast majority
of ICSID tribunals have been constituted with three arbitrators.

Arbitration Rule 2 provides a specific procedure to be followed by the parties
to facilitate an agreement on the constitution of the tribunal:

(1)  If the parties, at the time of the registration of the request for
arbitration, have not agreed upon the number of arbitrators and
the method of their appointment, they shall, unless they agree
otherwise, follow the following procedure:

(a)  the requesting party shall, within 10 days after the registration of
the request, propose to the other party the appointment of a sole
arbitrator or of a specified uneven number of arbitrators and specify
the method proposed for their appointment;

(b)  within 20 days after receipt of the proposals made by the requesting
party, the other party shall:

(i accept such proposals; or
(ii)  make other proposals regarding the number of arbitrators
and the method of their appointment;

(c)  within 20 days after receipt of the reply containing any such other
proposals, the requesting party shall notify the other party whether
it accepts or rejects such proposals.

(2)  The communications provided for in paragraph (1) shall be made
or promptly confirmed in writing and shall either be transmitted
through the Secretary-General or directly between the parties with
a copy to the Secretary-General. The parties shall promptly notify
the Secretary-General of the contents of any agreement reached.

(3) At any time 60 days after the registration of the request, if no
agreement on another procedure is reached, either party may inform
the Secretary General that it chooses the formula provided for in
Article 37(2)(b) of the Convention. The Secretary-General shall
thereupon promptly inform the other party that the Tribunal is to be
constituted in accordance with that Article.
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Default procedure

Rule 2 is designed to make it possible to achieve an agreement between the
parties and finalize the appointment of a tribunal within 90 days, before the
procedure outlined in Article 38 of the Convention becomes available. Thus,
whilst preserving the parties’ freedom of choice in appointing the tribunal,
Rule 2 limits the potential for procrastination.

If the parties have not reached an agreement in respect of the composition of
the tribunal, either in the instrument containing consent or within 60 days
after the registration of the request, the following default provisions of Article
37(2)(b) take eftect:

Where the parties do not agree upon the number of arbitrators and the
method of their appointment, the Tribunal shall consist of three arbitrators,
one appointed by each party and the third, who shall be the president of
the Tribunal, appointed by agreement of the parties.

In order to expedite the process further, Arbitration Rule 3 provides a procedure
to be followed if the tribunal is to be constituted in accordance with Article
37(2)(b) of the Convention as follows:

(1)  Ifthe Tribunal is to be constituted in accordance with Article
37(2)(b) of the Convention:

(a)  either party shall in a communication to the other party:

(i)  name two persons, identifying one of them, who shall not
have the same nationality as nor be a national of either party,
as the arbitrator appointed by it, and the other as the
arbitrator proposed to be the President of the Tribunal; and

(i) invite the other party to concur in the appointment of the
arbitrator proposed to be the President of the Tribunal and
to appoint another arbitrator;

(b)  promptly upon receipt of this communication the other party shall,
in its reply:

(i)  name a person as the arbitrator appointed by it, who shall
not have the same nationality as nor be a national of either
party,; and

(i) concur in the appointment of the arbitrator proposed to be
the President of the Tribunal or name another person as the
arbitrator proposed to be President,

(c)  promptly upon receipt of the reply containing such a proposal, the
initiating party shall notify the other party whether it concurs in the
appointment of the arbitrator proposed by that party to be the
President of the Tribunal.

(2)  The communications provided for in this Rule shall be made or
promptly confirmed in writing and shall either be transmitted through
the Secretary-General or directly between the parties with a copy to
the Secretary-General.

Rule 3 requires each party to nominate both its party appointed arbitrators
and the president of the tribunal at the same time, thus expediting the
constitution of the tribunal. The agreement of the parties is not required for
the appointment of party appointed arbitrators. Only the appointment of the
president is subject to the agreement of the parties. The parties retain the right
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Appointment of
arbitrators

Constitution of the
tribunal

Fallback procedure

Consultation with
the parties

to modify or extend the procedure set out in Rule 3 by agreement. The parties’
choice of arbitrators is unencumbered subject only to the limitations discussed
further below. Thus, the parties are not required to appoint arbitrators from
the Panel of arbitrators, as discussed further below.

Once an arbitrator has been appointed by a party, it is incumbent on the parties
to notify that appointment to the Secretary-General, who will seek acceptance
from the individual concerned (Arbitration Rule 5). In the event that the person
appointed fails to accept the appointment within 15 days (Arbitration Rule
5(3)), the party concerned will be given the opportunity to make another
selection.

In accordance with Arbitration Rule 6, the tribunal is deemed to be constituted
and the proceedings to have begun on the date that all of the arbitrators have
accepted their appointment.

Under Article 38 of the Convention, if the tribunal is not constituted within 90
days from the date of registration of the request, the Chairman of the
Administrative Council®®, at the request of either party, will appoint any
arbitrators that the parties have failed to appoint. This provision provides a
fallback procedure that may be triggered by either of the parties when faced
with an uncooperative counter party.

As the constitution of the tribunal often takes more than 90 days, the parties
may agree to extend this period. Even in the absence of an agreement between
the parties, the Chairman of the Administrative Council will not intervene
without being prompted by one of the parties.!'*

Although the request under Article 38 is made to the Chairman of the
Administrative Council, it should be made through the Secretary-General in
accordance with Administrative and Financial Regulation 24(1).

Once a request has been made by one of the parties, the Chairman of the
Administrative Council must consult both parties as far as possible. Although
the Chairman of the Administrative Council is free to disregard the views or
objections raised by the parties in appointing an arbitrator, in practice, their
views are unlikely to be ignored, unless such objections are not reasonable.
The obligation to consult extends to any arbitrators not yet appointed at the
time the request is made.

The Chairman of the Administrative Council must perform his obligation to
appoint within 30 days of receiving a request by the parties (Arbitration Rule
4(4)), although the requirement of 30 days may be extended by agreement of
the parties. In appointing an arbitrator, the Chairman of the Administrative
Council acts on the recommendation of the Secretary-General. The Chairman
of'the Administrative Council’s choice of arbitrators is limited in two respects.

B Under Article 5 of the Convention the President of the International Bank for Reconstruction and
Development is ex officio Chairman of ICSID s Administrative Council.
" See Rule 4 of the Arbitration Rules for further clarification in this respect.
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Limitation on the
choice of the parties

Nationality of
arbitrators

Qualities required
of arbitrators

Requirement of
independence

First, under Article 38, the Chairman of the Administrative Council is prohibited
from appointing arbitrators of the same nationality as the foreign investor or
the host State.'

Second, in accordance with Article 40(1) of the Convention, the Chairman of
the Administrative Council may only appoint arbitrators from the Panel of
Arbitrators. This will be discussed in further detail below.

Although the parties have broad freedom to designate the arbitrators of their
choice, their freedom of choice is limited in three respects, as follows: (i) the
nationality of the arbitrators is subject to Article 39 of the Convention; (ii) the
arbitrator must possess the qualities set out in Article 14(1) of the Convention;
and (iii) the appointed arbitrator must be independent of the parties. These
limitations are discussed below.

Article 39 of the Convention provides that the majority of the arbitrators shall
be nationals of States other than the Contracting State party to the dispute
and the Contracting State whose national is a party to the dispute. The practical
effect of Article 39 is that where there are three arbitrators, the parties cannot
appoint arbitrators of the same nationality as themselves. This would be
possible, however, if there were five or more arbitrators.

In the rules of other arbitral institutions it is not usual to impose restrictions
on the nationality of arbitrators appointed by the parties, in the context of
investor/State arbitration. By contrast, the Convention aims to minimize the
likelihood of party appointed arbitrators being predisposed in favour of the
parties appointing them.

The prohibition against national arbitrators does not apply if each individual
arbitrator has been chosen by agreement of the parties.

Pursuant to Article 40(2) read in conjunction with Article 14(1) of the
Convention, arbitrators (and persons appointed to the Panel of arbitrators)
must have the following qualities: high moral character; recognised competence
in the field of law, commerce, industry or finance; reliability to exercise
independent judgment. The list of qualities required of arbitrators is set out in
Atrticle 14(1) of the Convention.

In addition to the qualities set out in Article 14(1) of the Convention, potential
arbitrators should also be independent of the parties. Thus, the existence of a
possible conflict of interest in a particular case would be a bar to the
appointment of an arbitrator. Although this is not expressly provided for in the
Convention, Arbitration Rule 6 requires that each arbitrator sign a declaration
before or at the first session of the tribunal providing details of all past and

5 This limitation on the choice of the Chairman of the Administrative Council only applies if the
choice is being made in accordance with the provisions of Article 38 of the Convention. It therefore
does not apply if the Chairman of the Administrative Council is acting as an appointing authority
chosen by the parties in appointing an arbitrator.
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The Panel of
arbitrators

present professional, business and other relationships with the parties.

Articles 12 to 16 of the Convention establish a Panel of Arbitrators to be
maintained by the Centre. The Panel is made up of arbitrators appointed by
Contracting States (4 appointees by each State) and by the Chairman of the
Administrative Council (10 appointees). The Panel of Arbitrators provides
the parties with a list of arbitrators that they may select from, although their
choice is not restricted to the Panel. The appointments made by the Chairman
of the Administrative Council under the provisions of Article 38 of the
Convention must be made from the Panel.

Summary:

* Parties are free to designate the arbitrators of their choice when
constituting the arbitral tribunal. When a tribunal is to be composed
of three members, as is most commonly the case, each party is
entitled to appoint an arbitrator.

* Failure to agree on the composition of the tribunal will trigger the
default provision of Article 37(2)(b) of the Convention: three
arbitrators, two appointed by the parties and the third by
agreement.

* If the tribunal is not constituted within 90 days of the date of
registration of the request, either party may request that the
remaining arbitrators be appointed by the Chairman of the
Administrative Council.

* In a tribunal composed of three arbitrators, the parties may not
appoint their nationals or co-nationals as arbitrators, unless each
arbitrator has been chosen by agreement.

* Arbitrators must have a high moral character, recognised
competence in the field of law, commerce, industry and finance
and be able to exercise independent judgment.

* APanel of Arbitrators is maintained by the Centre. All appointments
made by the Chairman of the Administrative Council must be made
from the Panel. However, parties are not required to appoint
arbitrators from the Panel.

b) Replacement and Disqualification of Arbitrators

Vacancy on the
tribunal

Article 56(1) of the Convention provides that once a tribunal has been
constituted and the proceedings begun, the tribunal’s composition shall remain
unchanged. In the event that an arbitrator should die, become incapacitated or
resign, the resulting vacancy will be filled in accordance with Articles 37 to 40
of the Convention, as discussed above.'®

8 In accordance with Rule 11(1) of the Arbitration Rules, a vacancy should be filled by the same
method by which the original appointment had been made. This is subject to the condition that if the
party or parties fail to make an appointment within 30 days, the appointment will be made by the
Chairman of the Administrative Council (Rule 11(2) of the Arbitration Rules).
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Suspension of
proceedings

Resignation

Consent of the other
arbitrators

Procedure following
new appointment

Disqualification

Procedure for
disqualification

The purpose of these provisions is to avoid undue delay and to provide for the
swift appointment of an arbitrator in the event of a vacancy on the tribunal.!’

Upon notification to the parties of a vacancy occurring in any of the
circumstances described in Article 56(1), the Secretary-General is obliged to
suspend the proceedings until the vacancy has been filled (Arbitration Rule
10).

In the event of a resignation, Arbitration Rule 8(2) provides that the resigning
arbitrator must submit his resignation to the other members of the tribunal. If
the resigning arbitrator was appointed by one of the parties, the other members
of the tribunal must consider the reasons for the resignation and whether to
consent thereto.

Article 56(3) provides that, in the event of the resignation of a party appointed
arbitrator without the consent of the other members of the tribunal, the resulting
vacancy will be filled by the Chairman of the Administrative Council from the
Panel of Arbitrators. This is an exception to the principle that vacancies should
be filled by the same method used for the original appointment. Although the
resignation of an arbitrator can thus, not be prevented, there is a sanction
attached to a resignation of a party appointed arbitrator that is not accepted
by the other arbitrators. The resulting vacancy will be filled by the Chairman
of the Administrative Council, rather than the party who made the original
appointment.

Once the vacancy has been filled, the proceedings shall continue from the
point they had reached at the time the vacancy occurred. In the event that the
oral procedure had already commenced, the new arbitrator has the discretion
to request its recommencement (Arbitration Rule 12).

Articles 57 and 58 of the Convention deal with the grounds and process of
disqualification of arbitrators. Article 57 provides that:

A party may propose to a Commission or Tribunal the disqualification of
any of its members on account of any fact indicating a manifest lack of the
qualities required by paragraph (1) of Article 14. A party to arbitration
proceedings may, in addition, propose the disqualification of an arbitrator
on the ground that he was ineligible for appointment to the Tribunal under
Section 2 of Chapter 1V.

The initiative for disqualification must come from a party. In accordance with
Arbitration Rule 9, a party proposing disqualification must do so promptly,
i.e., as soon as the party has learnt of the grounds for possible disqualification
and, in any event, before the close of the proceedings. A party that fails to
object promptly to a violation of a relevant rule is deemed to have waived its

7 It is generally considered in international arbitration that a tribunal may not continue with the
proceedings in a truncated form, i.e., when it is not fully constituted. There has been considerable
discussion of whether such truncated tribunals can legitimately continue to administer the arbitration.
The Convention s provisions deal with such an eventuality by suspending the proceedings until the
tribunal is fully reconstituted.
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Grounds for
disqualification

Conflicts of interest

Nationality conditions

Proposal to disqualify

right to object, in accordance with Arbitration Rule 27.

Under the first sentence of Article 57 of the Convention, a party may propose
the disqualification of an arbitrator on account of any fact indicating a manifest
lack of the qualities required by Article 14(1) of the Convention in relation to
members of the Panel. These were set out above. The requirement that the
lack of qualities must be “manifest” implies a heavy burden of proof on the
party proposing disqualification.

In addition to the grounds under Article 14(1) of the Convention, an arbitrator
would be subject to disqualification if it could be shown that the arbitrator had
a conflict of interest.

A proposal for disqualification based on the alleged lack of independence
of the arbitrator was presented by Indonesia against the arbitrator
appointed by Amco in the case of Amco v. Indonesia.'"® Indonesia’s
proposal was based upon previous professional contacts between the
arbitrator and Amco, which were not in dispute. Thus, such contacts
included, previous tax advice given by the challenged arbitrator to the
individual who controlled the claimant companies, as well as the fact
that the arbitrator’s law firm and Amco’s counsel had had a joint office
and profit sharing arrangements for many years, although the profit
sharing had ended prior to the commencement of the arbitration.
Indonesia’s proposal was rejected by the other arbitrators, who held
that the mere appearance of partiality was not a sufficient ground for
disqualification. The challenging party must prove not only facts
indicating lack of independence, but also that the lack is “manifest” or
“highly probable”, not just “possible” or “quasi-certain”. They concluded
that the facts did not prove that the challenged arbitrator had a manifest
lack of independence. !’

The second sentence of Article 57 of the Convention provides for the possibility
of disqualification where the nationality conditions of Section 2 of Chapter [V
of'the Convention have been breached. However, disqualification on this basis
is highly unlikely, as any deviation from the nationality requirements of Article
39 of the Convention would usually be noted during the appointment process.

Article 58 sets out the procedure for dealing with a proposal to disqualify.
Normally, the unchallenged members of the tribunal will decide upon the matter.
In the event that the two (in the case of three arbitrators) unchallenged
arbitrators disagree, the final decision will be made by the Chairman of the
Administrative Council, who shall also make the decision in the event that a
sole arbitrator is challenged. Further details in this respect are contained in
Arbitration Rule 9.

% Amco v. Indonesia, Decision on Jurisdiction, September 25, 1983, 1 ICSID Reports 389.
2 W. M. Tupman, Challenge and Disqualification of Arbitrators in International Commercial
Arbitration, 38 International and Comparative Law Quarterly 26, at p. 45 (1989).
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In the event that a proposal for disqualification is successful, the resulting
vacancy is to be filled by the same method by which the original appointment
had been made (Arbitration Rule 11).

Summary:

Upon notification of a vacancy in the tribunal, the proceedings are
suspended by the Secretary-General.

Normally, vacancies are filled by the same method as the original
appointment.

Resignation of a party-appointed arbitrator requires the consent
of the other arbitrators. Without consent, the vacancy is filled by
the Chairman of the Administrative Council.

An arbitrator may also be disqualified for a manifest lack of the
qualities required by Article 14(1) of the Convention, lack of
independence or breach of the nationality requirements set forth
in Article 39 of the Convention.
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3. CONDUCTING THE ARBITRATION

Section 3 of Chapter IV of the Convention (Articles 41 to 47), which is
entitled “Powers and Functions of the Tribunal”, deals with the
tribunal’s conduct of the arbitration.

a) The Rules of Procedure

Autonomous nature of
ICSID arbitration

Article 44 of the
Convention

Parties’ autonomy

Arbitration Rules

Agreement of parties

Procedural lacunae

Unlike in other forms of administered arbitration, in an ICSID arbitration
neither the parties nor the tribunal are constrained by the arbitration legislation
of any national legal system. In particular, the mandatory requirements of the
arbitration law at the seat of the arbitration do not apply; nor does the public
policy of any national system of law. In this respect, the ICSID system is
unique.

The Convention contains a number of provisions that deal with the procedure
to be followed by the tribunal. Article 44 is the primary provision with respect
to the procedural rules of the arbitration. It provides that:

Any arbitration proceeding shall be conducted in accordance with the
provisions of this Section and, except as the parties otherwise agree, in
accordance with the Arbitration Rules in effect on the date on which the
parties consented to arbitration. If any question of procedure arises which
is not covered by this Section or the Arbitration Rules or any rules agreed
by the parties, the Tribunal shall decide the question.

Article 44 provides that the proceedings shall be governed primarily by the
Convention and the Arbitration Rules, although the parties are free to exclude
or modify those rules by agreement.

Although the parties retain the freedom to shape the procedural rules governing
the arbitration, the most likely scenario once proceedings have commenced is
the adoption of the Arbitration Rules, either through express confirmation or
by default in the absence of an agreement to the contrary. In this case, the
Arbitration Rules in force at the time of consent become binding on the parties
and on the tribunal.?

It is also possible that, during the course of the arbitration, the parties are able
to reach agreement on specific procedural points. The most common examples
tend to be with respect to the place of proceedings or the time limits for the
constitution of the tribunal.

In the event of a lacuna in the rules of procedure provided by the Convention
or the Arbitration Rules, the tribunal has the power to close such gaps in
accordance with Article 44 of the Convention.

2 Liberian Eastern Timber Company (LETCO) v. The Government of the Republic of Liberia, Award,
March 31, 1986, 2 ICSID Reports 343, at 357.
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Summary:

* The ICSID system is unique in maintaining its autonomy from
national systems of law.

* Article 44 of the Convention directs the parties to apply the
Arbitration Rules, in the absence of an agreement to the contrary.

* In the event of a procedural lacuna, the tribunal has the power to
close such gaps.

b) The Tribunal’s First Session

Preliminary procedural
consultation

Procedural issues

Organization of the
first session

Deliberations of
the tribunal

Time limits

Pursuant to Arbitration Rule 19, the tribunal shall make the orders required
for the conduct of the arbitration. This is normally done following a preliminary
procedural consultation (or first session) with the parties. The tribunal’s first
session also presents the parties with an opportunity to agree on matters of
procedure, as foreseen in Arbitration Rule 20.

Procedural issues that may be addressed include: the number of arbitrators
necessary for a quorum, the language of the proceedings, the number and
sequence of pleadings, the time limits for pleadings and the apportionment of
costs. As discussed above, as long as the Convention or the Administrative
and Financial Regulations are not violated, the tribunal will apply any procedure
agreed to by the parties.

The tribunal’s first session should be held within sixty days of its constitution,
or within any other time period agreed to by the parties. The tribunal will meet
at the Centre, at a place arranged by the Centre or anywhere else agreed to by
the parties in accordance with Article 63 of the Convention after consultation
with the Secretary-General and approval by the tribunal (Arbitration Rule
13).

The deliberations of the tribunal take place in private and are kept secret. The
president of the tribunal presides over deliberations, conducts hearings and
sets the date and time of its sessions (Arbitration Rules 14 and 15).

The tribunal establishes any necessary time limits for the various steps of the

proceedings and may grant extensions to any time limits set (Arbitration Rule
26).

Summary:

*  Within 60 days of its constitution (unless otherwise agreed by the
parties), the tribunal shall conduct its first session.
* The tribunal shall seek the views of the parties on questions of

procedure and issue the orders required for conduct of the
arbitration.
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c) The Written and Oral Procedure

Written phase

Information to be
included in memorials

Pre-hearing
conference

Oral hearing

Closure of
proceedings

Arbitration Rule 29 provides for two distinct phases of the proceedings: a
written procedure followed by an oral one. This is subject to modification by
the parties.

Under Arbitration Rule 31, the pleadings required in the written phase include,
in addition to the request for arbitration, the filing of a memorial by the
requesting party to be followed by the filing of a counter-memorial by the
other party. If the tribunal requests or the parties agree, they may also file
additional memorials.

Arbitration Rule 31(3) requires that a memorial contain a statement of the
relevant facts, a statement of law and the party’s submissions. A counter-
memorial, reply or rejoinder must contain a denial or admission of the statement
of facts contained in the previous memorial, any additional facts, a response
to the statement of law in the last pleading and the submissions of the party. In
addition, the parties are expected to submit supporting documentation in
support of their memorials (Arbitration Rule 33).

A pre-hearing conference is permitted under Arbitration Rule 21 and may be
initiated by the Secretary-General, the president of the tribunal or the parties.
The Secretary-General or the president of the tribunal may request the holding
of'a pre-hearing conference to arrange for an exchange of information between
the parties, including, for example, the stipulation of uncontested facts in order
to expedite the proceedings. In addition, the parties themselves may request
such a pre-hearing conference, subject to the discretion of the president of the
tribunal. Unlike the Secretary-General or the president of the tribunal, they
may also request such a conference be held to consider the issues in dispute
with a view to reaching an amicable settlement.

In accordance with Arbitration Rule 29, the parties are entitled to an oral
hearing. Hearings are private and therefore closed to the public. Arbitration
Rule 32 provides that the tribunal shall, with the consent of the parties, decide
which persons (other than the parties, their agents, counsel and advocates)
attend the hearing. At the hearing, the parties may present witnesses of fact
and experts. According to Rule 32(2), witnesses and experts may only attend
the hearing during their testimony, unless the parties agree to allow them to
attend the hearing in its entirety. During the hearing the tribunal may put
questions to the parties, their agents, counsel and advocates, as well as witnesses
and experts. In addition to the tribunal, the parties may examine the witnesses
of fact and experts (Arbitration Rule 35).

Arbitration Rule 38 provides for an order to be made by the tribunal closing
the proceedings, once the presentation of the case by the parties is completed
and the case has been fully submitted. Once the proceedings have been closed,
the period fixed in Arbitration Rule 46 for the rendering of the tribunal’s award
begins to run (see below). The tribunal may reopen the proceedings if there is
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new evidence or there is a vital need for clarification of specific points.

Summary:

* Proceedings include a written and an oral phase, unless the parties
agree otherwise.

* In the written phase, the parties present their case in memorials
containing statements of fact and law, accompanied by supporting
documentation.

* Subsequent memorials must contain a response to the previous
memorial either accepting or rejecting the statements of fact and
responding to the statement of law.

* Parties may hold a pre-hearing conference with the tribunal to
consider the issues in dispute with a view to reaching an amicable
settlement.

* During an oral hearing before the tribunal, the tribunal may pose
questions to the parties, as well as their witnesses and experts, who
may also be examined and cross-examined by the parties.

d) Dealing with Evidence

Memorials

Tribunal’s discretion

The parties are expected to plead their case in their memorials. Memorials
should include a statement of facts, together with all the evidence necessary
to support their case. Arbitration Rule 33 provides:

Without prejudice to the rules concerning the production of documents,
each party shall, within time limits fixed by the Tribunal, communicate to
the Secretary-General, for transmission to the Tribunal and the other party,
precise information regarding the evidence which it intends to produce
and that which it intends to request the Tribunal to call for, together with
an indication of the points to which such evidence will be directed.

The tribunal retains complete discretion in judging the admissibility and the
probative value of any evidence that is produced by the parties (Arbitration
Rule 34(1)). The tribunal is not bound by the parties’ submissions in this respect.

The tribunal’s power with respect to the taking of evidence is confirmed by
Article 43 of the Convention, which provides that, except as the parties
otherwise agree, the tribunal is empowered to require the production of
documents or other evidence (witnesses and experts) and to make any relevant
site visits. The tribunal’s power in calling for the production of evidence is
further amplified in Arbitration Rule 34(2).

The parties are required to cooperate with the tribunal’s requests, which may
take the form of procedural orders.
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e) Failure to Present Case and Discontinuance of
Proceedings

Non-participation of one party in the arbitration proceedings does not prevent
the tribunal from rendering an award, provided that a grace period has been
given to the party failing to present its case (Article 45(2) of the Convention).

Arbitration Rule 34(3), dealing with the production of evidence requested by
the tribunal, provides that the tribunal shall take formal note of the failure by
a party to comply with its obligations and of any reasons given for such failure.
However, the failure of a party to appear or to present its case is not deemed
as an admission of the other party’s assertions, as confirmed by Article 45(1)
of the Convention.

Thus, notwithstanding the failure of one party to participate in the arbitration,
the tribunal is required to verify the assertions of the other party.

In LETCO v. Liberia *' the respondent failed to appear or present its
case. The tribunal confirmed in its award that it had not taken for granted
the assertions made by the claimant, but had submitted them to careful
scrutiny. The tribunal’s actions included the appointment of an accounting
firm charged with examining the claimant’s claim for damages.

Discontinuance of Proceedings may be discontinued in three ways. First, the parties may agree

proceedings to discontinue or to settle. The tribunal may, if the parties so request in writing
and provide a signed copy of a settlement agreement to the Secretary-General,
record such settlement in the form of an award (Arbitration Rule 43).

Second, pursuant to Arbitration Rule 44, either party may request a
discontinuance, which the tribunal will grant if the other party does not object.

Finally, the proceedings shall be deemed discontinued if the parties fail to act

during six consecutive months (or any other time period, as agreed between
them and approved by the tribunal), in accordance with Arbitration Rule 45.

f) Ancillary Claims

Consolidation Article 46 of the Convention deals with the possibility of consolidating closely

of claims related claims by the same parties into one set of proceedings. The provisions
of the Convention are further amplified in Arbitration Rule 40(1). In addition
to the primary claim underlying the dispute, the Convention permits the filing
of'any incidental, additional or counter-claim (ancillary claims).

Requirements for In order to be admissible, ancillary claims must comply with two separate
consolidation requirements under the Convention. First, ancillary claims will be allowed as

2I'LETCO v. Liberia, Award, March 31, 1986, 2 ICSID Reports 343.
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long as they are within the scope of the parties’ consent to arbitration and
otherwise within the jurisdiction of the Centre pursuant to Article 25 of the
Convention. Second, the requirements of Article 46 of the Convention must
be fulfilled. According to Note B(a) to Arbitration Rule 40 of 1968:

[...] to be admissible such claims must arise “directly” out of the “subject-
matter of the dispute” (French version: “I’objet du different”; Spanish
version: “la diferencia”). The test to satisfy this condition is whether the
factual connection between the original and the ancillary claim is so close
as to require the adjudication of the latter in order to achieve the final
settlement of the dispute, the object being to dispose of all the grounds of
the dispute arising out of the same subject matter.”

Rule 40(2) provides that the requesting party must file any additional or
incidental claim no later than in its reply. The other party must file any counter-
claim no later than in its counter-memorial. This allows the continuation of
the arbitration without further delay. Any later presentation of an ancillary
claim by a party would have to be justified and would require a specific decision
of the tribunal, after hearing the objections (if any) of the other party.

g) Place of Proceedings

Seat of ICSID

Seat has no legal
significance

Parties may choose
place of proceedings

Possible places of
proceedings

Offices of the World
Bank

The provisions of the Convention dealing with the issue of the place of
proceedings are contained in Articles 62 and 63 of the Convention.

Article 62 of the Convention sets out the basic rule (subject to the exceptions
contained in Article 63): proceedings shall be held at the seat of the Centre,
Washington D.C.,

Unlike other types of arbitration, ICSID arbitration is entirely self-contained,
and therefore the seat of the proceedings has no legal significance. The choice
of the place of proceedings is largely a matter of convenience for the parties
and the arbitrators.

Pursuant to Article 63 of the Convention (Arbitration Rule 13(3)), the parties
may agree to hold the proceedings elsewhere than at the seat of the Centre,
provided that the Centre has made arrangements with another appropriate
institution.

Apart from the Permanent Court of Arbitration at The Hague, which is
specifically mentioned in Article 63 of the Convention, the Centre has made
arrangements with a number of institutions in many venues around the world,
including: Kuala Lumpur, Cairo, Sydney, Melbourne and Singapore.?

Should the parties wish to hold the proceedings in a place other than the seat
of the Centre or the places mentioned above, they must seek the approval of

221 ICSID Reports 100.
2 A. Parra, The Role of the ICSID Secretariat in the Administration of Arbitration Proceedings
Under the ICSID Convention, 13 ICSID Review — FILJ 85 (1998), at 93.
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the tribunal, following consultation with the Secretary-General. Thus, for
example, a number of arbitrations have been held at the offices of the World
Bank in Paris.
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4. PROVISIONAL MEASURES

Parties in international arbitration may often wish to apply to the tribunal for
provisional measures in order to safeguard their rights pending the tribunal’s
final decision. Article 47 of the Convention provides:

Except as the parties otherwise agree, the Tribunal may, if it considers
that the circumstances so require, recommend any provisional measures
which should be taken to preserve the respective rights of either party.

Tribunal may As indicated in Article 47 of the Convention, the tribunal cannot issue binding
recommend orders in the case of provisional measures but may merely recommend them.
measures Nevertheless, the lack of binding force does not deprive the tribunal’s

recommendations of legal relevance, as the tribunal has the power to take into
account the parties’ conduct during the proceedings in rendering its award.

Enforceability of The tribunal’s power to recommend provisional measures raises questions as
tribunal’s to the enforceability of the tribunal’s recommendations, in particular, whether
recommendations a domestic court will enforce a recommendation of an ICSID tribunal. In

several cases involving a conflict between the exclusive jurisdiction of ICSID
and actions commenced before national courts, the courts appear to have
been strongly influenced by the tribunal’s recommendations.

In the case of MINE v Guinea,* the respondent sought an order from
the tribunal recommending the discontinuance of various attachment
orders issued by several national courts (including the Court of First
Instance of Geneva) following applications made by MINE. The tribunal’s
recommendation to discontinue all proceedings in domestic courts was
based on the exclusive remedy provision of Article 26 of the Convention.
The tribunal’s recommendation that all pending litigation before national
courts be discontinued constituted one of the grounds cited by the Court
of First Instance of Geneva in support of its decision to lift the attachment
orders.”

Types of measures The types of measures recommended so far have been varied and depend on
the circumstances of each case. They have ranged from recommendations
concerning the preservation and discovery of documents* to measures
recommending the dismissal of actions before local courts.

Parties’ discretion The tribunal’s power to recommend such measures is subject to the parties’
agreement, wherein they can choose to modify or even exclude this power.
The procedural framework for making a request to the tribunal is set out in
Arbitration Rule 39.

? Maritime International Nominees Establishment (MINE) v Republic of Guinea, Award, January 6,
1988, 4 ICSID Reports 54.

3 The decision of the Tribunal de Premiére Instance, Geneva, March 13, 1986, 4 ICSID Reports 41.
2 See AGIP SpA v Government of the People’s Republic of Congo, Award November 30, 1979, 1
ICSID Reports, 306.
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Procedure for making
a request

Necessity and urgency

Application to
national courts

At any time during the proceedings, a party may request that provisional
measures for the preservation of its rights be recommended by the tribunal
(Arbitration Rule 39(1)). The tribunal may only recommend such measures
after giving each party an opportunity to present its observations (Arbitration
Rule 39(4)).

Provisional measures will only be recommended in situations of absolute
necessity. Although the Convention does not expressly require the requesting
party to demonstrate the urgent nature of its request, it is universally accepted
that provisional measures will only be recommended where the matter cannot
await the final determination of the dispute.

Arbitration Rule 39(5) precludes the parties from seeking provisional measures
from national courts unless they have provided otherwise in the agreement
recording their consent.?’

Therefore, unless the parties have expressly reserved their rights to seek
protection from national courts, they will be precluded from doing so once
the proceedings have commenced.

Summary:

* Subject to the parties’ agreement, the tribunal may recommend
provisional measures for the preservation of the rights of either
party.

* Tribunals may only recommend measures and cannot issue binding
orders.

* Arequest by a party must be of an urgent nature that cannot await
the final award.

* The parties cannot seek conservatory orders from national courts,
unless they have expressly reserved this right in their agreement
recording consent to ICSID arbitration.

27 For a further discussion of this issue, see Fouchard, Gaillard, Goldman, On International
Commercial Arbitration, para. 1309, p. 713 (1999).
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5. THE AWARD

Mandatory provisions

Questions decided by
majority

Articles 48 and 49 of the Convention deal with “the Award”. Apart from a few
particularities, the rules concerning the form and rendering of ICSID awards
do not differ substantially from those contained in most other international
arbitration rules.

Article 48 of the Convention deals with a number of issues concerning the
duties and powers of the tribunal in rendering an award and the publication of
the Award, as follows:

(1)  The Tribunal shall decide questions by a majority of the votes of all
its members.

(2)  The award of the Tribunal shall be in writing and shall be signed by
the members of the Tribunal who voted for it.

(3)  The award shall deal with every question submitted to the Tribunal,
and shall state the reasons upon which it is based.

(4)  Any member of the Tribunal may attach his individual opinion to
the award, whether he dissents from the majority or not, or a
statement of his dissent.

(5)  The Centre shall not publish the award without the consent of the
parties.

The provisions of Article 48 of the Convention are mandatory and may not be
deviated from. Only subparagraph 5 offers the parties a choice.

Atrticle 48(1) of the Convention provides tribunals with the power to decide
questions by a majority. This provision is not limited to the rendering of awards,
but relates also to other questions that the tribunal may have to decide during
the arbitration procedure.?® One exception is the tribunal’s power to fix time
limits, which may be delegated to the president of the tribunal in accordance
with Arbitration Rule 26(1).

According to Arbitration Rule 16(1), abstention by a member of the tribunal
will count as a negative vote.

a) Formal and Substantive Requirements of an Award

The Convention does not provide a definition of what constitutes an award,
although the correct identification of an award is important in the context of
the requirements of Article 48, as well as the post-award remedies provided in
Articles 49 to 52 of the Convention. For the purposes of this Module, a decision
rendered by the tribunal that finally disposes of the questions before it can be
described as an award. This includes a decision declining jurisdiction. Thus,
an award can be distinguished from the other decisions that a tribunal may

% This provision is mirrored in Rule 16(1) of the Arbitration Rules.
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Requirements of an
award

Individual or
dissenting opinions

Exhaustiveness

make during the course of the proceedings, for example, procedural orders or
a recommendation of provisional measures.

Article 48(2) of the Convention requires that an award must be in writing and
be signed by all members of the tribunal.

Arbitration Rule 47 further provides that an award must comply with the
following requirements:

(1) The award shall be in writing and shall contain:
(a) a precise designation of each party;
(b) a statement that the Tribunal was established under the
Convention, and a description of the method of its constitution;
(c) the name of each member of the Tribunal, and an identification
of the appointing authority of each;
(d) the names of the agents, counsel and advocates of the parties;
(e) the dates and place of the sittings of the Tribunal;
(f) a summary of the proceedings,
(g) a statement of the facts as found by the Tribunal;
(h) the submissions of the parties;
(i) the decision of the Tribunal on every question submitted to it,
together with the reasons upon which the decision is based; and
(j) any decision of the Tribunal regarding the cost of the proceeding.
(2) The award shall be signed by the members of the Tribunal who voted
for it; the date of each signature shall be indicated.
(3) Any member of the Tribunal may attach his individual opinion to the
award, whether he dissents from the majority or not, or a statement of his
dissent.

Although many of the requirements of Rule 47 are taken for granted in
international arbitration, the rule is much more detailed than comparable
provisions in other arbitration rules.

In accordance with Article 48(4) of the Convention, an arbitrator may attach
an individual opinion to the award. This applies equally to dissenting opinions
or concurring opinions. Such opinions can also take the form of declarations
if they only address a few discrete points of contention in the award.

Atrticle 48(3) requires that the award deal with all questions submitted to the
tribunal. The requirement of exhaustiveness is mirrored in Arbitration Rule

47(1)().

The requirement that the tribunal must hand down an award dealing with the
dispute in an exhaustive manner has not been construed, however, as requiring
the tribunal to deal with every argument advanced by the parties in their
pleadings. Rather, the requirement has been interpreted in ICSID proceedings
as meaning only that the tribunal must deal expressly in its award with questions
that are decisive.

Failure by a tribunal to deal expressly with a decisive question in its award has
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An award must be
reasoned

been held to be tantamount to a failure to state reasons, and thus to constitute
a possible ground for annulment of the award in accordance with Article
52(1)(e) of the Convention (See Module 2.8).

In addition to the requirement of exhaustiveness, Article 48(3) of the
Convention requires that an award shall state the reasons upon which it is
based. ICSID tribunals invariably provide reasons. A question that may arise,
however, is what constitutes a reason.

Failure to state reasons is expressly foreseen in Article 52(1)(e) of the
Convention as a ground for annulment of the award. This requirement, like
the requirement of exhaustiveness, has also been subject to interpretation by
several ad hoc Committees (See Module 2.8).

Summary:

* Tribunals must decide questions by majority. Abstention by an
arbitrator will count as a negative vote.

* An award rendered by a tribunal must conform with the
requirements set out in Arbitration Rule 47.

* An award must deal with all questions submitted by the parties
that are decisive to the tribunal’s reasoning. Failure to do so may
lead to annulment of the award.

* An award must contain sufficient reasoning to explain how the
tribunal reached its conclusion. Failure to provide such reasoning
may lead to annulment of the award.

b) The Publication of Awards

Publication by ICSID is
conditional on consent
of parties

Certain information is
made public

Article 48(5) of the Convention is similar to the rules of other arbitration
institutions in restricting the arbitral institution (ICSID) from publishing the
award without the consent of the parties. If the parties give their consent, the
award is normally published by ICSID in the ICSID Review — Foreign
Investment Law Journal and on the ICSID website.

This rule was enacted in order to assure the parties that ICSID would respect
and protect the privacy of the proceedings.

The Secretariat of ICSID is able, however, to reveal certain information about
ICSID cases, as provided for in Administrative and Financial Regulations 22
and 23. Such information concerns all requests registered with the Centre.
The information is provided in the biannual ICSID News and in the ICSID
Annual Reports. It can also be found on the ICSID website
(www.worldbank.org/icsid), under the sub-heading “ICSID Cases”.

The information available relates to the date of the request, the membership

% Rule 48(4) of the Arbitration Rules does, however, permit the Centre to include in its publications
excerpts of the legal rules applied by the tribunal.
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Restrictions
on the parties

Implied duty of
confidentiality

and constitution of the tribunal, the subject matter of the dispute and the
outcome of the proceedings.

Notwithstanding the prohibition against publication by ICSID contained in
Article 48(5) of the Convention, there is no express prohibition against
publication by the parties of the award or a commentary on the award’s findings
without obtaining the consent of the other party.

In the absence of an express provision on confidentiality, several ICSID tribunals
have addressed the question of whether there exists an implied duty of
confidentiality as between the parties to an ongoing proceeding.*

Amco v Indonesia’®' was the first case to address this issue. In that case,
the tribunal refused to recommend the provisional measures sought by
Indonesia to restrain Amco from discussing the case publicly. The tribunal
concluded that “it is right to say that the Convention and the Rules do
not prevent the parties from revealing their case; ...” %

c) The Date of the Award

Dispatch of the award

Signature of the award

Award is rendered on
its date of dispatch

Closure of
proceedings

Atrticle 49 (1) of the Convention provides that the Secretary-General shall
promptly dispatch certified copies of the award to the parties.

The requirement that the award be signed by the arbitrators is a standard
feature of international arbitration (Arbitration Rule 47(2)). The date of the
last signature acts as the trigger for the Secretary-General’s duty to dispatch
the award to the parties pursuant to Arbitration Rule 48(1).

Under Article 49(1) of the Convention, the award is deemed to have been
rendered on the date of its dispatch by the Secretary-General. The exact date
is important in view of the time limits imposed by the Convention for the post-
award remedies of rectification, revision and annulment.

Arbitration Rule 46 provides that an award must be drawn up and signed by
the members of the tribunal within 60 days after the closure of the proceedings.
The tribunal may extend this deadline by 30 days, if it would otherwise be
unable to draw up the award.*

3 The issue of an implied obligation of confidentiality in non-ICSID arbitration has recently
beenexamined before the courts of two jurisdictions. See the decision of the High Court of Australia
in Esso Australia Resources Limited v. Plowman (Minister for Energy and Minerals) (1995) 128 ALR
391, and the judgment of the Swedish Supreme Court in the Bulbank case, which have held that there
is no general duty of confidentiality in an arbitration agreement. For commentary on these decisions,
see H. Bagner, The Confidentiality Conundrum in International Commercial Arbitration, ICC Bulletin,
Vol. 12/No. 1, p. 18. For a discussion of recent ICSID cases dealing with the issue of confidentiality,
see M. Stevens, Confidentiality Revisited, ICSID News, Vol. 17, No. 1, p. 1.

3 Amco v Indonesia, Decision on Provisional Measures, December 9, 1983, 1 ICSID Reports 410.
32 Ibid, p. 412.

3 This requirement also extends to individual or dissenting opinions.
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Arbitration Rule 38 provides that the tribunal shall declare the proceedings
closed when the parties’ presentation of their case is completed. In practice,
tribunals have enjoyed a great deal of discretion in declaring the proceedings
closed by treating the provisions of Rule 38 with some flexibility and declaring
proceedings closed once they are confident that they can render an award
within the deadline of Arbitration Rule 46.
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6. COSTS OF THE ARBITRATION

Charges incurred by
the Centre

Lodging fee

Administrative charge

Special services

Fees and expenses of
the tribunal

Articles 59 to 61 of the Convention deal with the costs of the proceedings.

Atrticle 59 of the Convention deals with the charges incurred for the use of the
facilities of the Centre.These are determined by the Secretary-General in
accordance with the Administrative and Financial Regulations. The only fixed
general charge is the lodging for a request for arbitration (or other types of
requests, for example, annulment).

As of July 1, 2002, this fee was US$7,000. The Schedule of Fees is amended
from time to time and can be found on the ICSID website under the sub-
heading of “ICSID Publications”.

In addition to the lodging fee, an administrative charge is payable to the Centre
following the constitution of the arbitral tribunal. The amount of that charge
was US$3,000 as of July 1, 2002. The Centre also charges for its disbursements
and out of pocket expenses in each case. These expenses are borne by the
parties to the arbitration, in accordance with Article 61(2) of the Convention
and include expenses for the services of persons (such as interpreters, reporters
and secretaries) especially engaged by the Centre.

The Centre is also able to perform special services in connexion with a
proceeding (for example, the provision of translations or copies), if the
requesting party has provided a deposit in advance sufficient to cover the
resulting charges (Administrative and Financial Regulation 15).3*

Article 60 of the Convention deals with the fees and expenses of the arbitrators
and provides that the tribunal shall determine the fees and expenses of its
members within limits established by the Administrative Council. Administrative
and Financial Regulation 14 provides the basis for the remuneration of
arbitrators and the reimbursement of their expenses. In accordance with the
Schedule of Fees, dated July 1, 2002, arbitrators are entitled to receive a fee
of US$2,000 per day of meetings or other work performed in connexion with
the proceedings in addition to receiving reimbursement for any direct expenses
reasonably incurred.

However, nothing precludes the parties from agreeing in advance with the
tribunal that the arbitrators shall be remunerated on some other basis.

In addition, arbitrators are entitled to subsistence allowances and reimbursement
of travel expenses within limits set forth in Administrative and Financial
Regulation 14. These ancillary expenses are determined on the basis of a detailed
memorandum on fees and expenses of arbitrators, which can be found on the
ICSID website under the sub-heading of “ICSID Publications”.

3 See the Schedule of Fees, dated July 1, 2002, available on the ICSID website.
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All payments to
arbitrators are made
by ICSID

Advance payments

Non-payment may
cause suspension

Parties’ legal costs

Practice of ICSID
tribunals

All payments of fees and expenses due to the members of the arbitral tribunal
are to be made exclusively by ICSID, in accordance with Administrative and
Financial Regulation 14(2).

The payments by ICSID to the arbitrators are financed through advance
payments made by the parties, in accordance with Administrative and Financial
Regulation 14(3). The payments are made on the basis of statements prepared
by the secretary of the tribunal on behalf of the Secretary-General.

The advance payments are apportioned equally between the parties. In the
event of failure by one of the parties to make the necessary payments within
30 days, ICSID will inform the parties of the default and allow either party to
make the outstanding payment.

In the event of non-payment of the advance by either party within a further 15
days after the initial notice of default has been issued, the proceedings may be
stayed at the instigation of the Secretary-General. A stay of over six months
may cause the discontinuance of the proceedings by the Secretary-General.

Atrticle 61(2) of the Convention also deals with the issue of the parties’ own
legal costs and provides the arbitral tribunal with broad discretion to determine
how the costs should be allocated between the parties, as follows:

In the case of arbitration proceedings the Tribunal shall, except as the
parties otherwise agree, assess the expenses incurred by the parties in
connexion with the proceedings, and shall decide how and by whom those
expenses, the fees and expenses of the members of the Tribunal and the
charges for the use of the facilities of the Centre shall be paid. Such decision
shall form part of the award.

There is no uniform practice amongst ICSID tribunals in apportioning costs.
In the majority of cases, tribunals have decided that the parties should bear
equally the costs of the arbitration (the fees and expenses of the arbitrators
and ICSID’s charges) and that each party should bear its own legal costs.
Mostly, tribunals do so without providing any reasons.*

In those instances where reasoning has been provided, tribunals have tended
to point to the parties’ good faith and cooperation with the tribunal,*® or noted
that neither party had been wholly successful.?’

In a number of cases, tribunals have determined that costs should follow the
event and therefore have awarded costs, including the victorious party’s legal
costs.*

3 Klockner v. Cameroon, Award, October 21, 1983, 2 ICSID Reports 4, Vacuum Salt v. Ghana,
Award, February 16, 1994, 4 ICSID Reports 320; AMT v. Zaire, Award, February 21, 1997,
International Arbitration Report, vol. 12, 4/97; Cable TV v. St. Kitts and Nevis, Award, January 13,
1997, 13 ICSID Review — FILJ 328.

¥ Atlantic Triton v. Guinea, Award, April 21, 1986, 3 ICSID Reports 42.

7 Atlantic Triton v. Guinea, Award, April 21, 1986, 3 ICSID Reports 42; SOABI v. Senegal, Award,
February 25, 1988, 2 ICSID Reports 273, and Tradex Albania v. Albania, Award, April 29, 1999, 14
ICSID Review — FILJ 197.
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In other cases, the award of costs has reflected the relative success of the two
parties on the merits.

In AAPL v Sri Lanka,* the tribunal, having found in favour of the claimant
only with respect to some of its claims, decided that the costs of the
arbitration (including the fees of the tribunal and the costs of the Centre)
should be borne 60 per cent by the respondent and 40 per cent by the
claimant. In addition, the respondent bore one third of the claimant’s
legal costs, in addition to the entirety of its own legal costs.

Finally, tribunals may also penalize parties that they perceive have acted in an
uncooperative or dilatory manner by awarding costs against them.*

In the case of LETCO v Liberia,*' the respondent failed to participate in
the proceedings. In addition, it instituted proceedings before its national
courts with respect to the dispute in violation of Article 26 of the
Convention. Further to the claimant’s request, the tribunal awarded the
claimant costs in full. Its decision was largely based on the respondent’s
“procedural bad faith”.#

Summary:

Unless the parties agree otherwise, the tribunal has broad discretion
to apportion the costs of the arbitration.

The costs of the arbitration include three distinct elements:

(i) the charges and expenses incurred by ICSID;

(ii) the fees and expenses of the tribunal; and

(iii) the parties’ legal costs.

The first two categories are financed by means of advance payments
made by the parties.

There is no uniform practice amongst ICSID tribunals in
apportioning costs between the parties.

3% For example, AGIP v Congo, Award, November 30, 1979, 1 ICSID Reports 306 and Wena Hotels
Limited v. the Arab Republic of Egypt, Award, 8 December 2000 (unpublished).

¥ Award, June 27, 1990, 4 ICSID Reports 246.

“ Benvenuti & Bonfant Srl v. Congo, Award, August 8, 1980, 1 ICSID Reports 330.

# LETCO v. Liberia, Award, March 31, 1986, 2 ICSID Reports 343.

“ Ibid, at p. 378.



2.7 Procedural Issues

39

TEST MY UNDERSTANDING

After having studied this Module the reader should be able to answer the
following questions. Most answers should go beyond a simple yes/no alternative
and would require a brief explanation.

1.

10.
I1.
12.

13.

14.

15.

What information must a potential claimant include in its request for
arbitration in instituting ICSID arbitration proceedings?

What are the official languages of the Centre?

Under what circumstances can the Secretary-General refuse to register
the request for arbitration?

Is the parties’ choice of arbitrators constrained in any way under the
Convention?

In the event that the parties cannot agree on the number and method of
appointment of the arbitrators, what is the procedure provided for by
the Convention?

What action can a claimant take when faced with a respondent who is
refusing to nominate an arbitrator after 90 days have passed from the
date of registration?

Can the parties agree to modify or exclude the Arbitration Rules?

What is the written procedure that is typically adopted by parties in
presenting their case in an ICSID arbitration?

Under what circumstances can the parties introduce additional claims in
the arbitration?

Can the parties refer to a national court to obtain provisional measures?
What are the duties of a tribunal in rendering an award?

Must the tribunal deal with every argument raised by the parties in their
submissions?

Can one party disclose information concerning the award without
obtaining the consent of the other party to the arbitration?

What is the effective date of the award for the purposes of annulment
proceedings pursuant to Article 52 of the Convention?

What is the practice of ICSID tribunals in apportioning costs between
the parties?
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HYPOTHETICAL CASES

Coalco Corporation v. The Republic of Somandia

In June 2000, Coalco Corp. and the Republic of Somandia entered into an
investment agreement with respect to an investment by Coalco in the coal
mining industry in Somandia. In their agreement, the parties agreed to submit
any dispute to ICSID arbitration. Both the Republic of Somandia and Utopia
(Coalco’s country of establishment) have ratified the ICSID Convention.

Pursuant to the parties’ agreement, Somandia undertook to provide Coalco
with all necessary permits to enable it to start exploring for coal in a remote
region of the country in the province of East Kalit. Coalco’s attempts to
commence exploration activities were thwarted, however, by a decree passed
by the regional government of East Kalit declaring the region where Coalco
was set to explore as a natural reserve, prohibiting any exploration or drilling
activities.

Unable to commence exploration, Coalco has filed a request for arbitration
with the Centre against the Republic of Somandia for breach of their investment
agreement and losses incurred.

The request was registered by the Secretary-General on March 1, 2001. In
their investment agreement, the parties did not specify the composition or
method of appointment of an arbitral tribunal. Accordingly, together with its
request, Coalco proposed a sole arbitrator and nominated a national of a third
country.

The Republic of Somandia has failed to acknowledge receipt of Coalco’s
request and has therefore not nominated any arbitrators.

Advise Coalco on the following issues:

1.  Itisnow May 1,2001 and Coalco suspects that the Republic of Somandia
has no intention of participating in the arbitration. What steps can Coalco
take in order to ensure the constitution of the tribunal as soon as possible?
Are there any limitations on the composition of the tribunal?

2. Following the constitution of the tribunal, Somandia fails to attend the
tribunal’s first session organized in Washington D.C. and instead confirms
by letter to the tribunal that it will not participate in the proceedings.
Discuss what impact Somandia’s failure to participate will have on the
proceedings, especially on the procedure to be followed by the tribunal.

3. InlJuly 2001, Coalco’s offices in Takara (Somandia’s capital city) are
raided by the police and all documents contained therein are removed
on the orders of Somandia’s Minister of Investment. The documents
removed included evidence that Coalco had assembled with respect to
the arbitration. Discuss what steps Coalco can take in order to safeguard
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its interests in the arbitration. Can Coalco make an application to the
District Court of Takara?

4.  Aspartofits prayer for relief in its memorial submitted in the arbitration,
Coalco requests that the tribunal order Somandia to reimburse all of its
costs incurred in connexion with the arbitration. Assuming that Coalco
is partly successful in its claim against Somandia, discuss the tribunal’s
options in awarding costs.

5. The award was rendered on April 1,2002. For strategic reasons, Coalco
has decided to publicize the contents of the award. Advise on whether it
can do so and, if so, what options it has in doing so.

Osteria Ltd. v. The Republic of Moravia

Osteria Ltd., a company established under the laws of Utopia, operates a
number of mussel farms in the Republic of Moravia. Osteria’s farms suffered
major damage after they were attacked by a separatist guerilla faction opposed
to the government of Moravia.

Both Utopia and Moravia have ratified the Convention. Furthermore, since
1990, there exists a treaty between the two countries for the promotion and
protection of foreign investment (the BIT). Pursuant to the terms of the BIT,
Moravia is obliged to accord Utopian investors fair and equitable treatment
and full protection and security (and vice versa).

In accordance with the provisions of the BIT, in the event of a legal dispute
between a foreign investor and the host State that cannot be settled within six
months of being brought to the attention of the host State, the dispute is to be
settled by means of ICSID arbitration.

Osteria has been advised that it may have grounds under the BIT to bring an
arbitration against Moravia with respect to the damage that it has suffered.

As Osteria’s counsel, advise it on the steps that it needs to take in order to
initiate ICSID arbitration proceedings. In addition, prepare a procedural
timetable demonstrating the various steps involved up to the rendering of the
award.
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OVERVIEW

This Module gives an overview of the post-award remedies and procedures in
ICSID dispute settlement.

Under Art. 53 of the ICSID Convention, an award is final and binding and not
subject to any remedy except those provided for in the Convention. In particular,
an award is not subject to any review by domestic courts. But the Convention
itself provides for a number of remedies and procedures that are administered
by the original tribunal, by a new tribunal or by an ad hoc committee. All these
remedies and procedures are regulated in detail by the Convention and the
Arbitration Rules and are administered by ICSID.

Of these post-award remedies and procedures, some are relatively
uncontroversial and deal with routine situations. Thus supplementation and
correction deal with minor technical and clerical mistakes in the award.
Interpretation clarifies the meaning of the award if the parties disagree on its
construction. Revision takes account of new facts that were unknown when
the award was rendered.

Annulment is a remedy that is much more dramatic. It is a limited exception to
the principle of finality. Awards are not subject to substantive review and an
allegation of a mere error of fact or of law will be of no avail. Annulment
provides limited emergency relief for situations in which the basic legitimacy
of the arbitration process is called into question. It is available only on the
basis of a few specific grounds listed in the Convention. A successful plea of
nullity leads to a decision that declares the award void in whole or in part. The
parties may then resubmit their dispute to a new tribunal.

This Module gives a relatively brief overview of supplementation and
correction, interpretation and revision. With respect to annulment, it explains
in more detail the grounds for annulment and the procedure that may lead to
it. It also describes the powers of the ad hoc committee that decides on a
request for annulment and the consequences of a decision annulling the award.
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OBJECTIVES

Upon completion of this booklet the reader should be able to:

. List the different remedies available after the award has been rendered.
. Compare the function of the different remedies.

. Compare the formal requirements for the different remedies.

. Understand the difference between annulment and appeal.

. Identify the different grounds for annulment.

. Discuss the relevance of the individual grounds for annulment.

. Describe the procedure upon a request for annulment.

. Explain the procedure after the total or partial annulment of an award.
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INTRODUCTION

Post-award remedies

Supplementation and
Rectification

Interpretation

Revision

Annulment

Time limits

Initiative

The Additional Facility

The ICSID Convention provides for several possible remedies after an award
has been rendered. These are supplementation and rectification (Art. 49(2)),
interpretation (Art. 50), revision (Art. 51) and annulment (Art. 52). Of these,
annulment has turned out to be by far the most important. An ICSID award is
not subject to any other appeal or remedy (Art. 53(1)). In particular, there is
no resort to domestic courts against an ICSID award.

Art. 49(2) provides a remedy for omissions and errors in the award.
Supplementation and rectification can only be made by the tribunal that rendered
the award.

Art. 50 deals with disputes between parties to arbitration proceedings relating
to the interpretation of the award. The interpretation will be given, if possible,
by the tribunal that rendered the award. If this is not possible, a new tribunal
will be constituted for this purpose.

Art. 51 deals with revision, that is a substantive alteration of the original award
on the basis of newly discovered facts that were unknown when the award
was rendered. Any revision shall be made, if possible, by the same tribunal
that rendered the award. If this is not possible, a new tribunal will be constituted
for this purpose.

Art. 52 foresees the annulment of an award under certain narrowly defined
circumstances. Annulment proceedings always take place before a separate
ad hoc committee.

Interpretation is not subject to a time limit. But supplementation and
rectification, revision and annulment are subject to tight time limits. These
time limits differ considerably.

All post-award remedies require a specific request by a party. There is no ex
officio remedy.

The ICSID Convention does not apply to arbitration under the Additional
Facility Rules'. Therefore, the post-award remedies described in this booklet
are not applicable to awards rendered under the Additional Facility. The
Additional Facility has its own rules on interpretation, correction and
supplementation.? Unlike ICSID arbitration, arbitration under the Additional
Facility is not insulated from national law. An award rendered under the
Additional Facility is subject to any review or appeal provided by the law of
the place of arbitration. The normal method to challenge such an award would
be through national courts.

! For an explanation of the Additional Facility see booklet 2.4 dealing with requirements ratione
personae.
2 See Additional Facility Arbitration Rules, Articles 56-58, 1 ICSID Reports 268-269.
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Summary:

There are four types of remedies after an award has been rendered:
1. supplementation and rectification
2. interpretation
3. revision
4. annulment.

These remedies are available only upon the request of one or both
parties.

With the exception of interpretation, these remedies are subject to
time limits.

These remedies are exclusive. ICSID awards are not subject to any
other remedy.

The ICSID Convention’s remedies do not apply to awards under
the Additional Facility.
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1. SUPPLEMENTATION AND RECTIFICATION

Art. 49(2)

Inadvertent omissions
and technical errors

Award only

Rectification

Supplementation

Request

Time limit

Decision by original
tribunal

The Convention provides for supplementation and rectification in Art. 49(2)
in the following terms:

The Tribunal upon the request of a party made within 45 days after the
date on which the award was rendered may after notice to the other party
decide any question which it had omitted to decide in the award, and shall
rectify any clerical, arithmetical or similar error in the award.

This remedy is designed for inadvertent omissions and minor technical errors.
It is not designed for a substantive review of the decision. Rather, it enables
the tribunal to correct mistakes that may have occurred in the award’s drafting
in a simple way.

Rectification and supplementation is available only in respect of awards.
Therefore, this remedy is not applicable to decisions preliminary to awards. In
particular, decisions on jurisdiction and on provisional measures are not, by
themselves, subject to this procedure.

Rectification is appropriate in case of a clerical, arithmetical or similar error.
Under the Convention’s wording, a rectification is mandatory if such an error
is pointed out to the tribunal.

Supplementation is discretionary. It relates to an omission in the award. Art.
48(3) of the Convention states that the award shall deal with every question
submitted to the tribunal. Supplementation will be useful where the omission
is due to an oversight on the part of the tribunal which is likely to be corrected
by it once this oversight is pointed out. But supplementation is unlikely to be
useful where the omission is the result of a considered and deliberate decision
by the tribunal. In such a situation a request for annulment may be the
appropriate course of action.

Supplementation and rectification depend upon a request by a party to the
case directed to the Secretary-General of ICSID. The tribunal may not issue
such a decision on its own initiative. The request must say what points it
wishes to have supplemented or corrected.

The request must be made within 45 days of the dispatch to the parties of the
original award.

Unlike the other post-award remedies, supplementation and rectification can
only be made by the tribunal that rendered the award. If the original tribunal is
no longer available, the remedy of Art. 49(2) cannot be used. In that case it
may be possible to achieve the desired result through interpretation, revision
or annulment.
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In CDSE v. Costa Rica, the Award was rendered on 17 February 2000.
On 30 March 2000, Claimant submitted a Request for Rectification of
the Award. The Respondent was given an opportunity to file written
observations on the Request. The Tribunal gave its decision on 8 June
2000. It corrected two minor clerical errors as well as a mistake in the
identification of a witness. But it refused to correct an alleged
misstatement of a party’s position on a point of law. It found that the
Award had given an accurate summary of Claimant’s stated position.?

Effect of A tribunal’s decision on a request for rectification or supplementation has
supplementation or certain substantive and procedural consequences. The rectification or
rectification supplementation becomes part of the award. Therefore, all rules relating to an

award, as reflected in Arts. 48, 49, 50, 51, 52, 53 and 54 also apply to the
rectification or supplementation. Moreover, the time limits for a request for
revision or annulment do not start to run until a decision on a request for
rectification or annulment has been rendered.

Summary:

* Rectification takes care of minor technical errors.

* Supplementation takes care of inadvertent omissions.

* Arequest must be made within 45 days of the award.

* The decision can only be made by the original tribunal.
* The decision becomes part of the original award.

¥ CDSE v. Costa Rica, Rectification of Award, 8 June 2000, 15 ICSID Review—Foreign Investment
Law Journal 205 (2000).
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2. INTERPRETATION

Art. 50

Dispute

Award only

Request

No time limit

Legal Nature of
Interpretation

Interpretation by
original or new
tribunal

The Convention provides for the interpretation of awards in Art. 50 in the
following terms:

(1) If any dispute shall arise between the parties as to the meaning or
scope of an award, either party may request interpretation of the award by
an application in writing addressed to the Secretary-General. (2) The
request shall, if possible, be submitted to the Tribunal which rendered the
award. If this shall not be possible, a new Tribunal shall be constituted in
accordance with Section 2 of this Chapter. The Tribunal may, if it considers
that the circumstances so require, stay enforcement of the award pending
its decision.

There must be a specific dispute concerning the meaning or scope of the award.
General complaints about the award’s lack of clarity would not be admissible.
The existence of a dispute also presupposes a certain degree of communication
between the parties. In addition, the dispute must have some practical and not
merely theoretical relevance.

The request for interpretation must relate to an award. A decision preliminary
to the award such as a decision on jurisdiction or on provisional measures is
not subject to this procedure unless it is eventually incorporated into the award.

The request for interpretation must come from one of the parties to the
arbitration. The tribunal may not give an interpretation on its own initiative.
The request must state the precise points on which an interpretation is sought.

There is no time limit for an application requesting an interpretation. In this
respect, interpretation differs from the provisions on supplementation and
rectification, revision and annulment. This means that a request for
interpretation may be submitted at any time after the award has been rendered.
It also means that successive requests for interpretation may be made at different
times without any limitation.

Art. 50 does not state that the decision on interpretation shall become part of
the award. But Art. 53(2) provides that for the purposes of the Section on
“Recognition and Enforcement of the Award”, “award” shall include any
decision interpreting, revising or annulling the award pursuant to Arts. 50, 51
and 52. Therefore, for purposes of recognition and enforcement, the award
will be binding as interpreted in accordance with Art. 50. On the other hand,
the decision on interpretation cannot itself be the object of supplementation
and rectification, interpretation, revision and annulment.

The purpose of the procedure for interpretation is to clarify the meaning of
the original award. Therefore, it seems logical to try to obtain an explanation
from the tribunal that gave the award. If this is not possible, a new tribunal
will be constituted for the purpose of the interpretation. When constituting
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this new tribunal, it may be wise to appoint some or one of the arbitrators who
served on the original tribunal. New arbitrators should remain faithful to the
considerations and approach of the original tribunal. Their task is to ascertain
the meaning of the original award and not to rewrite it.

Under Art. 50(2), a stay of enforcement may be ordered by the tribunal, if so
requested by a party, pending the decision on interpretation.

Summary:

* Interpretation settles disputes between the parties concerning the
meaning of an award.

* A request for interpretation is not subject to any time limits.

* An interpretation is to be treated like an award for purposes of
recognition and enforcement.

* If possible, the interpretation should be given by the original
tribunal.
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3. REVISION

Art. 51

Award only

Request

New Facts

Decisiveness

Unknown new fact

The Convention provides for the revision of awards in Art. 51 in the following
terms:

(1) Either party may request revision of the award by an application in
writing addressed to the Secretary-General on the ground of discovery of
some fact of such a nature as decisively to affect the award, provided that
when the award was rendered that fact was unknown to the Tribunal and
to the applicant and that the applicant s ignorance of that fact was not due
to negligence.

(2) The application shall be made within 90 days after the discovery of
such fact and in any event within three years after the date on which the
award was rendered.

(3) The request shall, if possible, be submitted to the Tribunal which
rendered the award. If this shall not be possible, a new Tribunal shall be
constituted in accordance with Section 2 of this Chapter.

(4) The Tribunal may, if it considers that the circumstances so require,
stay enforcement of the award pending its decision. If the applicant requests
a stay of enforcement of the award in his application, enforcement shall
be stayed provisionally until the Tribunal rules on such request.

Revision involves a substantive alteration of the original award on the basis of
newly discovered facts that were unknown when the award was rendered.
The request must relate to an award. Revision is not available in respect of
decisions preliminary to awards such as a decision on jurisdiction or on
provisional measures unless these are eventually incorporated into the award.

The request for revision must come from one of the parties to the arbitration.
The tribunal may not revise the award on its own initiative. The application
for revision must state the precise points on which a change is sought in the
award. It must also specify the new facts which are to affect the award
decisively. In addition, the application must contain evidence that these facts
were unknown to the applicant and to the tribunal and that the applicant’s
ignorance was not due to negligence.

Revision is contingent upon the discovery of new facts. These must be capable
of affecting the award decisively. The new element must be one of fact and not
of law.

The new fact is decisive if it would have led to a different decision had it been
known to the tribunal. The new fact may relate to jurisdiction or to the merits.
A fact that affects the legal position of the parties in an important way may be
regarded as decisive even if it is not reflected in monetary terms in the award.
This would be the case if the new fact could have led to a finding of lawfulness
or unlawfulness of the acts of one of the parties.

The decisive fact must have been unknown to the tribunal and to the party
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Legal nature of
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making the application when the award was rendered. A party’s failure to
draw the tribunal’s attention to a decisive fact where it had the opportunity to
do so at any time before the award’s signature results in the inadmissibility of
an application for revision. In addition, the applicant’s ignorance of the newly
discovered fact must not be due to negligence.

The Convention imposes a dual time limit. A party must make its request
within 90 days of the discovery of the new fact. In addition, there is an absolute
cut-off for applications after three years from the date on which the award
was rendered

The legal nature of a decision on an application for revision is the same as that
of a decision on interpretation (see above).

Submission of the request for revision to the original tribunal is the better
solution since the original tribunal is in the best position to decide whether the
fact adduced by the applicant was unknown to it. If the original tribunal is no
longer available in its entirety, a new tribunal will have to be constituted.

A party submitting an application for revision may request a stay of the award’s
enforcement. Such a request is granted provisionally upon the application’s
registration. Once the tribunal is constituted, the stay of enforcement will be
confirmed or denied at the tribunal’s discretion.

Summary:

* Revision takes account of newly discovered facts.
* The new facts must be decisive.

* The application must be made within three years of the award and
within 90 days of the discovery of the new facts.

* If possible, the revision should be made by the original tribunal.
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4. ANNULMENT: SCOPE AND SIGNIFICANCE

Annulment and appeal

Request

Waiver of annulment

Award only

Parts of awards

Art. 52 constitutes a limited exception to the principle of the finality
of awards. Art. 52 is the only way of having the award set aside.
Domestic courts have no power of review over ICSID awards.

Annulment is different from an appeal. Appeal may result in the modification
of the decision. Annulment results in the legal destruction of the original decision
without replacing it. An ad hoc committee acting under the ICSID Convention
may not amend or replace the award by its own decision on the merits. After
annulment, the dispute may be resubmitted to a new tribunal. Annulment is
only concerned with the basic legitimacy of the process of decision but not
with its substantive correctness. Therefore, annulment is based on a very limited
number of fundamental standards.

The request for annulment must come from one of the parties to the arbitration.
There is no ex officio annulment. Such a request is purely discretionary.
Typically, a party requesting annulment hopes for a decision that is more
favourable to it after annulment.

A party may waive its right to request annulment. This will normally be done
by not submitting a request during the time limit. Exceptionally, a party may
also waive its right explicitly.* A party’s failure to object before the tribunal to
a defect that may give rise to an annulment may also be regarded as a waiver.’
The party may not later use this defect as a ground for annulment.

Only awards are subject to annulment. Annulment is not available in respect
of decisions preliminary to awards such as decisions on jurisdiction or on
provisional measures unless these are eventually incorporated into the award.
But a decision by a tribunal declining jurisdiction is an award and as such
subject to annulment.

In SPP v. Egypt, the Tribunal had made a Decision on Jurisdiction
upholding its competence.® Egypt filed an application for annulment of
this decision. The Acting Secretary-General declared that the Decision
on Jurisdiction was not an award in the sense of Art. 52 of the Convention.
Therefore, he did not have the power to register the application for
annulment.’

Art. 52(1) only speaks of a request for the annulment of the award but not of
apart of the award. But Art. 52(3) states specifically that the ad hoc Committee
may annul the award or any part thereof. The practice of ad hoc committees

4 Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 513, 527/8.
3 The situation is covered by Arbitration Rule 27, 1 ICSID Reports 167.

¢ SPP v. Egypt, Decision on Jurisdiction II, 14 April 1988, 3 ICSID Reports 131.

7 News from ICSID, Vol. 6/1, p. 2.
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demonstrates that annulment of parts of awards as well as requests for partial
annulment of awards is covered by Art. 52. The ad hoc committee may annul
only part of an award even if the annulment of the entire award has been
requested.

In MINE v. Guinea, Guinea requested partial annulment of the award,
explaining that “Guinea does not seek annulment of the decision on the
two counter-claims, ...”.% The ad hoc Committee had no doubts
concerning the admissibility of this request:

Guinea's request for partial annulment is clearly admissible. It seeks the
annulment of the portion of the Award adjudging MINE's claim. It does
not request annulment of the portion of the Award adjudging Guinea's
counter-claim. Nor, for that matter, has annulment of that portion been
requested by MINE. That portion of the Award will remain in effect
regardless of the annulment in whole or in part of the portion of the Award
in respect of which Guinea has formulated its request for annulment.’

If parts of awards are closely interrelated, the nullification of one part of an
award may automatically entail the nullification of other parts.

In MINE v. Guinea, the Tribunal had based its award of costs on the
fact that Guinea was the losing party.'° The ad hoc Committee spoke of
the possibility that “by necessary implication annulment entails the
annulment of other portions.” ' It applied this principle to the award of
costs:

6.112 The award of costs can nevertheless not remain in existence since
its basis, viz., that Guinea was the losing party, had disappeared as a
result of the annulment of the portion of the Award relating to damages.
The award of costs cannot survive the annulment of that portion of the
Award with which it is inextricably linked. The Committee therefore finds
that the award of costs must be annulled in consequence of the annulment
of the damages portion of the Award."

Annulment is not available in relation to decisions interpreting or revising
awards. Also, decisions on annulment are not themselves subject to annulment.
Decisions on supplementation and correction are subject to annulment since
they become part of the award. The award of a new tribunal, to which a
dispute is resubmitted after the annulment of the first award, is subject to
annulment in exactly the same manner as the award of the first tribunal.

The Convention states that the ad hoc committee shall have the authority to
annul. The question of whether an ad hoc committee has some discretion in
deciding whether or not to annul has led to conflicting answers.

8 MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 82.
7 At p. 85.

10 MINE v. Guinea, Award, 6 January 1988, 4 ICSID Reports 54, 77-78.

' MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 86.
2 At p. 109.
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The first decision on annulment in K/ockner v. Cameroon was still based
on the conception that once the ad hoc committee had found a ground
for annulment it was bound to annul no matter how minor the fault. The
Committee said:

...the finding that there is one of the grounds for annulment in Article
52(1) must in principle lead to a total or partial annulment of the award,
without the Committee having any discretion,...”’

Subsequent decisions on annulment show a more flexible approach.

In Amco v. Indonesia the ad hoc Committee refused to annul where the
Tribunal had reached the correct result though on the basis of the wrong
legal system.'* It supplied missing reasons for a substantively correct
decision® and it declared certain incriminated passages in the Award as
obiter dicta."

In MINE v. Guinea, the ad hoc Committee found that it had discretion
which had to be exercised in the service of material justice:

4.10 An ad hoc Committee retains a measure of discretion in ruling on
applications for annulment. 1o be sure, its discretion is not unlimited and
should not be exercised to the point of defeating the object and purpose of
the remedy of annulment. It may, however, refuse to exercise its authority
to annul an award where annulment is clearly not required to remedy
procedural injustice and annulment would unjustifiably erode the binding
force and finality of ICSID awards.”

Summary:

* Annulment does not modify the award but removes it.

* Annulment is possible only on the basis of a limited number of
serious grounds.

* Annulment is possible only upon the request of a party.

* Only awards or parts of awards are subject to annulment.

* More recent practice indicates that there is some discretion in a
decision on annulment.

3 Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 162.

4 Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 524/5, 529/30.
B At p. 526.

S At pp. 538, 539, 540.

7 MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 86.
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5. GROUNDS FOR ANNULMENT

Exhaustive nature of
grounds

Limitation to grounds
in request

The grounds for annulment under the ICSID Convention are listed exhaustively
in Art. 52(1):

(1) Either party may request annulment of the award by an application in
writing addressed to the Secretary-General on one or more of the following
grounds:
(a) that the Tribunal was not properly constituted;
(b) that the Tribunal has manifestly exceeded its powers,
(c) that there was corruption on the part of a member of the Tribunal;
(d) that there has been a serious departure from a fundamental rule
of procedure, or
(e) that the award has failed to state the reasons on which it is
based.

Annulment is restricted to the five grounds listed in Art. 52(1). The ad hoc
committee may not annul on other grounds. Therefore, any request for
annulment must be brought under one or several of these grounds. In particular,
a party may not present new arguments on fact or law that it failed to put
forward in the original arbitral proceeding. Typically, an application for
annulment will put forth several of the grounds listed in Art. 52(1). Not
infrequently, one and the same perceived flaw is brought under different grounds
for annulment cumulatively.

An award may be affected by more than one ground for annulment. Parties
requesting annulment have almost invariably claimed the presence of more
than one defect justifying annulment. But the ad hoc committee is limited to
the grounds invoked by the party or parties requesting annulment. There is no
ex officio annulment of awards and annulment is subject to waiver by the
parties. It follows that an ad hoc committee may not annul on a particular
ground unless it is asked to do so by a party.

a) Improper Constitution of Tribunal

The first ground for annulment listed in Art. 52(1)(a) is the improper
constitution of the tribunal. Questions concerning the tribunal’s constitution
could arise from the Convention’s provisions on the nationality of arbitrators.'s
Such issues could also arise in relation to the qualifications of arbitrators or an
allegation of a conflict of interest. Apart from facts that are hidden at the time,
problems in connexion with a tribunal’s constitution are unlikely to arise: the
ICSID Secretariat carefully monitors the constitution of tribunals. Arts. 57
and 58 provide for the disqualification of an arbitrator. A party that has not
availed itself of this procedure where it had the opportunity to do so, will not
be able to invoke this ground for annulment after the award has been rendered.
In actual practice, this ground has never been used.

% Arts. 38 and 39.
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b) Manifest Excess of Powers

Excess of powers The second ground for annulment listed in Art. 52(1)(b) is manifest excess of
powers. An arbitral tribunal derives its power from the parties’ agreement. A
deviation from the terms of the agreement to arbitrate constitutes an excess of
powers. The most important form of excess of powers occurs when a tribunal
exceeds the limits of its jurisdiction. Another instance of excess of powers
would be a non-application of the law agreed by the parties.

Manifest In order to constitute a ground for annulment, any excess of powers must be
manifest. The manifest nature of an excess of powers is not necessarily an
indication of its gravity. Rather, it means that the excess of powers must be
obvious. An excess of powers is manifest if it can be recognized with little
effort.

Lack of jurisdiction The most obvious example of an excess of powers is a decision on the merits
by a tribunal that lacks jurisdiction. Jurisdiction is determined by Art. 25 of
the Convention.!” If any of the requirements listed there? is not met, there is
no jurisdiction. For instance, if there is no legal dispute there is no jurisdiction
and an award on the merits would constitute an excess of powers. The same
would apply if the dispute does not arise directly out of an investment. The
parties must meet certain conditions in that one must be a Contracting State
and the other a national of another Contracting State. If these requirements
are not met there is no jurisdiction and a decision on the merits would be an
excess of powers. If the dispute is not covered by a consent to arbitration
there is no jurisdiction and an award on the merits would be an excess of

powers.
Failure to exercise Failure to exercise jurisdiction where jurisdiction does, in fact, exist also
jurisdiction constitutes an excess of powers. A decision by a tribunal that states that it

lacks competence is rendered in the form of an award. Such an award may be
the subject of annulment proceedings. If a tribunal renders an award on the
merits but declines jurisdiction on certain points, this may also give rise to a
claim of excess of powers.

Failure to apply the Art. 42(1) of the ICSID Convention deals with the law applicable to the
proper law dispute.?! The provisions on applicable law are essential elements of the parties’
agreement to arbitrate and are part of the framework for the tribunal’s activity.

¥ The jurisdictional requirements as set out in Art. 25 of the ICSID Convention are explained in
detail in Modules 2.3 (consent), 2.4 (requirements ratione personae) and 2.5 (requirements ratione
materiae).

20 The relevant part of Art. 25(1) runs as follows: «(1) The jurisdiction of the Centre shall extend to
any legal dispute arising directly out of an investment, between a Contracting State (or any constituent
subdivision or agency of a Contracting State designated to the Centre by that State) and a national of
another Contracting State, which the parties to the dispute consent in writing to submit to the Centre.»
2L Art. 42(1) provides: «(1) The Tribunal shall decide a dispute in accordance with such rules of law
as may be agreed by the parties. In the absence of such agreement, the Tribunal shall apply the law
of the Contracting State party to the dispute (including its rules on the conflict of laws) and such
rules of international law as may be applicable.» For a discussion of the law applicable in ICSID
arbitration see Module 2.5.
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Erroneous application
of the law

Standards for the
application of the
proper law

Their violation may amount to an excess of powers. The parties may agree
explicitly on the applicable law. In the absence of such an agreement, the
residual rule of Art. 42(1) provides that the tribunal is to apply the law of the
host State, including its rules on the conflict of laws, and such rules of
international law as may be applicable. If the parties do not agree explicitly on
the rules of law to be applied by the tribunal, the parties consent to the residual
rule of Art. 42(1) by incorporating the ICSID Convention into their agreement
to arbitrate.

A careful distinction must be made between failure to apply the proper law
and an incorrect application of that law. Application of a law other than that
agreed to by the parties constitutes an excess of powers and is a valid ground
for annulment. A mere error in the application of the proper law is not a
ground for annulment. Ad hoc committees have emphasized this distinction.?

The ad hoc Committee in Amco v. Indonesia described its task in the
following terms:

23. The law applied by the Tribunal will be examined by the ad hoc
Committee, not for the purpose of scrutinizing whether the Tribunal
committed errors in the interpretation of the requirements of applicable
law or in the ascertainment or evaluation of the relevant facts to which
such law has been applied. Such scrutiny is properly the task of a court of
appeals, which the ad hoc Commiittee is not. The ad hoc Committee will
limit itself to determining whether the Tribunal did in fact apply the law it
was bound to apply to the dispute. Failure to apply such law, as
distinguished from mere misconstruction of that law, would constitute a
manifest excess of powers on the part of the Tribunal and a ground for
nullity under Articles 52(1)(b) of the Convention.”

Ad hoc committees have applied strict standards to the application of the
proper law. In one case the non-application of a particular provision in the
applicable law led to a holding of excess of powers and hence to annulment.*
A broad reference to general principles also gave rise to discussions as to
whether this amounted to a non-application of the proper law:

In Kléckner v. Cameroon, the applicable law was Cameroonian law
based on French law. The Tribunal had relied on the basic principle of
“frankness and loyalty”.” The ad hoc Committee found that this style of
reasoning amounted to a failure to apply the proper law.?® It found that
the absence of specific legal authority made it impossible to determine
whether the proper law had been applied:

—>

22 See also Klockner v. Cameroon, Decision on Annulment, 3 May 1985 2 ICSID Reports 119; MINE
v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 87.

% Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 515.

2 Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports, 534/5.

3 Klockner v. Cameroon, Award, 21 October 1983, 2 ICSID Reports 59-61.

¢ Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 121-125.
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71. Does the “basic principle” referred to by the Award. ... as one of “French
civil law” come from positive law, i.e., from the law's body of rules? It is
impossible to answer this question by reading the Award, which contains
no reference whatsoever to legislative texts, to judgments, or to scholarly
opinions.”’

By not demonstrating the existence of concrete rules, the tribunal, in
the eyes of the ad hoc Committee, had not applied the proper law:

79. ...in this reasoning, limited to postulating and not demonstrating the
existence of a principle or exploring the rules by which it can only take
concrete form, the Tribunal has not applied “the law of the Contracting
State.” **

Subsequent ad hoc committees did not apply similarly strict standards:

In Amco v. Indonesia, the proper law was Indonesian law and applicable
rules of international law.” The ad hoc Committee said:

25. ...the ad hoc Committee does not believe that the Tribunal had
necessarily to preface each finding or conclusion with a specification of
the Indonesian or international law rule on which such finding or
conclusion rests.”’

The Tribunal had held that the procedure leading to the revocation of
the investment license had been contrary “to the general and fundamental
principle of due process”.?' Before the ad hoc Committee, Indonesia
argued that Indonesian administrative law did not include a general
principle of due process. But Indonesia admitted that Indonesian law
offered redress against administrative decisions on the basis of certain
general standards.’> The ad hoc Committee held:

It appears to the ad hoc Committee that these general standards of
Indonesian law are not qualitatively different from, and seem equivalent
in a functional sense to, what the Tribunal appears to have had in mind in
referring to “the general and fundamental principle of due process” .

Therefore, the ad hoc Committee held that this part of the Award was
not vitiated by a failure to apply the proper law amounting to a manifest
excess of powers.

Proper law and equity ~ Art. 42(3) of the ICSID Convention provides that the tribunal may decide ex
aequo et bono if the parties so agree. The tribunal’s power to decide ex aequo

7 At p. 122.

% At p. 125,

2 Amco v. Indonesia, Award, 20 November 1984, 1 ICSID Reports 452.

3 Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 516.

3 Amco v. Indonesia, Award, 20 November 1984, 1 ICSID Reports 472/3.

32 Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 529/30.
5 At p. 530.
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et bono 1is restricted to cases in which the parties have given their explicit
permission. A decision based on equity, rather than on law, without an
authorization by the parties, constitutes an excess of powers for failure to
apply the proper law.

In Klockner v. Cameroon, the Tribunal rejected both the claim and the
counter-claim. The Tribunal had reached this result on the basis of a
finding that not only Cameroon but also Klockner had failed to discharge
its obligations properly. It made a quantitative comparison of the
respective failures of performance and came to the result that the amounts
paid corresponded equitably to the value of the Claimant’s performance.**
In the ad hoc Committee’s view, this amounted to an impermissible
resort to equity:

...the Award is based more on a sort of general equity than on positive law
(and in particular French civil law) or precise contractual provisions...>

In Amco v. Indonesia, the ad hoc Committee refused to follow this
strict course. It found that not every mention of equitable considerations
in the award amounted to a decision ex aequo et bono:

Equitable considerations may indeed form part of the law to be applied by
the Tribunal, whether that be the law of Indonesia or international law.*

The ad hoc Committee concluded:

The ad hoc Committee thus believes that invocation of equitable
considerations is not properly regarded as automatically equivalent to a
decision ex aequo et bono which, in view of the determination of the law
applicable to the present case ..., would constitute a decision annullable
for manifest excess of powers. Nullity would be a proper result only where
the Tribunal decided an issue ex aequo et bono in lieu of applying the
applicable law.””

c) Corruption of an Arbitrator

Concept of corruption

The third ground for annulment listed in Art. 52(1)(c) is that there was
corruption on the part of a member of the tribunal. Corruption of an arbitrator
is an obvious ground for annulment. At the same time it appears to be extremely
rare. No allegation of corruption has ever been made in ICSID proceedings.

Corruption would be improper conduct by an arbitrator induced by personal
gain. Acceptance of an improper payment in connection with ICSID
proceedings would create a strong presumption of corruption. Mere bias
without improper payment would not amount to corruption. A situation in

¥ Klockner v. Cameroon, Award, 21 October 1983, 2 ICSID Reports 61-72.

¥ Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 156.
¥ Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 516.

7 At p. 517.
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Special time limit

d)

which the arbitrator is likely to derive personal gain from the outcome of the
proceedings would create a conflict of interests. This could lead to a
presumption of corruption.

Almost by definition, corruption will be clandestine. Evidence of corruption
may emerge some time after the conclusion of proceedings. It is for this reason
that Art. 52(2) contains a special time limit for corruption. The application for
annulment must be made within 120 days of the discovery of the corruption.
In addition, there is an absolute cut-off for applications after three years from
the date on which the award was rendered. Both time limits must be complied
with cumulatively.

Serious Departure from a Fundamental Rule of
Procedure

Serious

Fundamental

The fourth ground for annulment listed in Art. 52(1)(d) is that there has been
a serious departure from a fundamental rule of procedure. This provision is
designed to safeguard the basic fairness and integrity of the arbitration process.
The deviation, in order to constitute a ground for annulment, must be serious
and it must affect a fundamental rule.

To be serious the departure must be substantial rather than minimal. The
departure must have had a material effect on the affected party. It must have
deprived that party of the benefit of the rule in question. For instance, if a
party is deprived of its rights to be heard, the departure is not serious if it is
clear from the circumstances that the party never intended to exercise the
right.

Not every procedural rule in the Convention or in the Arbitration Rules is
fundamental. The history of this provision and the practice under it would
suggest that a failure to give both parties the opportunity to be heard would
constitute a violation of a fundamental rule. Also, the requirement of
deliberation among the arbitrators appears to be fundamental. But arbitrators
do not commit a serious departure from a fundamental rule of procedure if
they base their decision on an argument that was not developed and discussed
by the parties.*®

In Amco v. Indonesia, Indonesia complained that the Tribunal had
attributed to Indonesia knowledge of certain facts, but that it had denied
that PT Amco had been duly warned about the failure to register its
claimed investments. The ad hoc Committee refused to see a lack of
impartiality in the conclusions reached by the Tribunal on these two
unrelated issues:

88. The ad hoc Commiittee acknowledges that differing results were reached
by the Tribunal in the two above situations. But the ad hoc Committee,
4,

¥ Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 127, 129.
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Right to be heard

Timely objection

after according due regard to the fundamental rule of equality of the parties,
is unable to conclude that the Tribunal in evaluating the surrounding facts
in the two situations clearly exceeded the scope of discretionary authority
granted to it by Arbitration Rule 34 and must consequently refuse
Indonesia’s claim of nullity in this regard.’®

The principle that both sides must be heard (audiatur et altera pars) on all
issues affecting their legal position is a basic concept of fairness and a
fundamental rule of procedure. But this principle does not mean that the tribunal
is precluded from adopting legal reasoning that was not put forward by one of
the parties without first seeking the parties’ opinion.

In Kléckner v. Cameroon, Klockner complained that there had been a
serious departure from a fundamental rule of procedure in that the
Tribunal had based its decision on arguments not discussed by the
parties.* The ad hoc Committee observed that the Tribunal was neither
under an obligation to hear the parties on the reasons it was about to
select for its decision nor bound to chose among the arguments put
forward by the parties:

...arbitrators must be free to rely on arguments which strike them as the
best ones, even if those arguments were not developed by the parties
(although they could have been). Even if it is generally desirable for
arbitrators to avoid basing their decision on an argument that has not
been discussed by the parties, it obviously does not follow that they therefore
commit a serious departure from a fundamental rule of procedure.”

A party must react immediately to a violation of proper procedure by stating
its objection and by demanding compliance. Arbitration Rule 27 states that
failure to object will be interpreted as a waiver to object at a later stage. A
party that has failed to protest against a perceived procedural irregularity before
the tribunal when it had the opportunity to do so, is precluded from arguing
that this irregularity constituted a serious departure from a fundamental rule
of procedure for purposes of annulment.

In Kl6ckner v. Cameroon, the Claimant complained about the violation
of its right to be heard. The ad hoc Committee said:

... it suffices to note that the Claimant has not established that it made a

timely protest against the serious procedural irregularities it now complains
of. ...Rule [27%] of the ICSID Rules of Procedure for Arbitration
Proceedings would therefore rule out a good part of its complaints.”

¥ Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 532. Arbitration Rule
34 deals with evidence: 1 ICSID Reports 169/70.

# Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 128.

“ At p. 129.

#2 The Arbitration Rules were renumbered in 1984.

# Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 128.
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e)

Failure to State Reasons

Incomplete reasons

Insufficiency of
reasons

The fifth ground for annulment listed in Art. 52(1)(e) is that the award has
failed to state the reasons on which it is based. A statement of reasons is
generally seen as a necessity for any orderly administration of justice. The
ICSID Convention contains a duty to state reasons in Art. 48(3). The tribunal’s
obligation to state reasons is absolute and may not be waived. An agreement
between the parties to the effect that reasons need not be stated would be
invalid.*

In view of the clear obligation to state reasons, a total absence of reasons is
extremely unlikely and has never occurred. More likely is the absence of reasons
for certain parts of an award. The incompleteness of reasons has been argued
in most annulment cases.

In Klockner v. Cameroon, the ad hoc Committee found that the Tribunal
had imposed an “obligation of result” upon the Claimant without ever
explaining the reasons for doing so:

... the Award in no way allows the ad hoc Committee or for that matter the
parties to reconstitute [reconstruct?| the arbitrators ‘reasoning in reaching
a conclusion that is perhaps ultimately perfectly justified and equitable
(and the Committee has no opinion on this point) but is simply asserted or
postulated instead of being reasoned. The complaint must therefore be
regarded as well founded, to the extent that it is based on Article 52(1)(e).”

In other cases the ad hoc Tribunals were willing to reconstruct reasoning:?

In MINE v. Guinea, Guinea had complained that the Tribunal had failed
to give reasons for awarding interest at the United States bank rate. The
ad hoc Committee said:

6.104 Guinea advances a separate objection to the Tribunal’s failure to
give reasons for the award of interest at the United States bank rate. In
light of the fact that the United States dollar was the currency of the
contract, the justification of that currency and bank rate of interest is
apparent. An express statement to that effect is however wanting.”’

A statement of reasons that does not explain to the reader of the award,
especially to the parties, how and why the tribunal came to its decision may
not properly be called a statement of reasons. On the other hand, the standard
for an acceptable explanation is highly subjective. Ad hoc committees have
tried to formulate standards for the adequacy of reasons. They have postulated

#“ MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 88.

# Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 149.

4 See also Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 526.
4 MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 108.
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Contradictory reasons

Failure to deal with
every question

that reasons must be “sufficiently relevant” *® or that they “must constitute an
appropriate foundation for the conclusions reached”.*’

The ad hoc Committee in MINE v. Guinea, sought to introduce a less
subjective test. The standard introduced by MINE merely requires that
the reasons enable the reader to understand what motivated the tribunal.
The ad hoc Committee said:

5.09 In the Committee s view, the requirement to state reasons is satisfied
as long as the award enables one to follow how the tribunal proceeded
from Point A. to Point B. and eventually to its conclusion, even if it made
an error of fact or of law. This minimum requirement is in particular not
satisfied by either contradictory or frivolous reasons.”’

Contradictory reasons will not enable the reader to understand the tribunal’s
motives. They are inadequate by definition. Contradictory reasons amount to
a failure to state reasons since “two genuinely contradictory reasons cancel
each other out”.”!

In Amco v. Indonesia, the issue of contradictory reasons concerned the
method employed by the Tribunal for calculating the required amount
of invested capital. The Award had included a loan in its calculation
although it had acknowledged previously that only equity capital but
not loans could be taken into account.’> The ad hoc Committee said:

the Tribunal was aware of the rule excluding loan funds from the foreign
capital investment ...therefore...the Tribunal seems to have contradicted
itself. At least this impression is not fully disproved by the text of the
Award itself.”

The ad hoc Committee concluded that the Tribunal had failed to state
reasons for its calculation of the investment.

Article 48(3) of the Convention states:

(3) The award shall deal with every question submitted to the Tribunal,
and shall state the reasons upon which it is based.

52(1)(e) lists failure to state reasons but it does not state that failure to deal
with every question is a ground for annulment. Nevertheless, ad hoc committees
have held that both requirements of Art. 48(3) are covered by Art. 52(1)(e).>*

# Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 138/9, 143.

# Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 520.

3 MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 88.

3 Kl6ckner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 137. Italics original.
2 Amco v. Indonesia, Award, 20 November 1984, 1 ICSID Reports 474, 483, 486, 487.

3% Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 536.

3 Klockner v. Cameroon, Decision on Annulment, 3 May 1985, 2 ICSID Reports 137; Amco v.
Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 517/8; MINE v. Guinea, Decision
on Annulment, 22 December 1989, 4 ICSID Reports 82, 87-89, 96, 104-7.
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Essential questions

How to deal with
questions

Supplementation under Art. 49(2) will be useful only in cases of inadvertent
omissions of a technical character. Art. 49(2) will not be useful in cases of a
failure to address major facts and arguments which go to the core of the
tribunal’s decision.

The tribunal’s obligation to deal with every question submitted to it does not
mean that it has to address every argument advanced by a party. Some
arguments may be irrelevant, peripheral or obsolete. In order to form a basis
for annulment, a question that has not been dealt with, must be an essential
question in the sense that it could have affected the outcome of the award. An
essential question may also be understood in the sense of a crucial or decisive
argument. An argument is crucial or decisive if its acceptance would have
altered the tribunal’s conclusions.

Normally an essential question or a decisive argument should be addressed
directly. This may be done by either accepting it or by rejecting it and giving
reasons for its rejection. Sometimes it is unnecessary to address an argument
directly, since it is logically ruled out or made irrelevant by something the
tribunal has found. In situations of this kind, questions may be dealt with
indirectly. If it can be implied from the reasons given by the tribunal why a
particular argument cannot be sustained, it is not necessary to dismiss that
argument explicitly.

Summary:

* The five grounds for annulment are listed exhaustively in Art. 52(1).
* Improper constitution of a tribunal has never been alleged.

*  Manifest excess of powers may occur if the tribunal decides without
or beyond its jurisdiction.

* Failure to exercise an existing jurisdiction also constitutes an excess
of powers.

* Failure to apply the proper law has also been found to constitute
an excess of powers.

* Failure to apply the proper law must be distinguished from a mere
error of law.

* Ifthe parties have not authorized the tribunal to decide ex aequo et
bono, a decision based on equity rather than on law constitutes an
excess of powers.

* Corruption of an arbitrator has never been alleged in ICSID
proceedings.

* Not every violation of a procedural rule constitutes a serious
departure from a fundamental rule of procedure.

* Incomplete, insufficient and contradictory reasons amount to a
failure to state reasons.

* Failure to deal with an essential question has also been held to
constitute a failure to state reasons.
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6. ANNULMENT: PROCEDURE

Application for
annulment

Time limits

Effect of time limit

The procedure governing annulment is covered by the Convention in Art. 52
(2)-(5) in the following terms:

(2) The application shall be made within 120 days after the date on which
the award was rendered except that when annulment is requested on the
ground of corruption such application shall be made within 120 days after
discovery of the corruption and in any event within three years after the
date on which the award was rendered.

(3) On receipt of the request the Chairman shall forthwith appoint from
the Panel of Arbitrators an ad hoc Committee of three persons. None of
the members of the Committee shall have been a member of the Tribunal
which rendered the award, shall be of the same nationality as any such
member, shall be a national of the State party to the dispute or of the State
whose national is a party to the dispute, shall have been designated to the
Panel of Arbitrators by either of those States, or shall have acted as a
conciliator in the same dispute. The Committee shall have the authority to
annul the award or any part thereof on any of the grounds set forth in
paragraph (1).

(4) The provisions of Articles 41-45, 48, 49, 53 and 54, and of Chapters
VI and VII shall apply mutatis mutandis to proceedings before the
Committee.

(5) The Committee may, if it considers that the circumstances so require,
stay enforcement of the award pending its decision. If the applicant requests
a stay of enforcement of the award in his application, enforcement shall
be stayed provisionally until the Committee rules on such request.

The application for annulment must state which of the award’s features exhibit
flaws that constitute grounds for annulment. The information contained in the
application may be developed by the requesting party in subsequent phases of
the proceeding.

Art. 52(2) imposes a general time limit for all cases except corruption and a
special set of time limits for corruption. The general time limit is 120 days
calculated from the date on which the award was rendered. In the case of an
allegation of corruption, the time limit of 120 days is calculated from the day
the corruption is discovered. In addition, there is an absolute cut-off date
three years after the award was rendered.

The time limit means that any application for annulment must be submitted
before its expiry. But it also means that all grounds for annulment must be put
forward within the time limit. A party may not rely on additional grounds for
annulment after the time limit has lapsed. The application must state the grounds
on which it is based in detail.>> Therefore, it is not sufficient to file a formal
application within 120 days and provide substantiation later on.

3 Arbitration Rule 50(1)(c).
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Appointment of
members of ad hoc
committee

Exclusionary rules

Procedure: applicable
provisions

In Amco v. Indonesia, Amco contended that a number of pleas advanced
by Indonesia for the annulment of the Award were time-barred since
they were raised for the first time in a memorial, after the expiry of the
time limit. The ad hoc Committee agreed that it would be insufficient
for an application for annulment merely to recite grounds for annulment
as contained in Art. 52(1) together with a prospect for further submissions
at a later stage. But it also found that statements made in the Application
could be taken together with their development and amplification in a
later memorial. The ad hoc Committee proceeded to a detailed
examination of whether the claims for annulment made by Indonesia
were reasonably covered by the statements made in Indonesia’s
Application for annulment, which had been lodged in a timely manner.>®
This examination led to the following result:

53. The ad hoc Committee believes that the grounds above pointed to by
Amco are not really new grounds raised for the first time by Indonesia in
its Memorial but were either in fact referred to in the Application or
reasonably implicit in the Application. The statements in Indonesia'’s
Memorial thus constitute developments or specifications of statements
already made in the Application.””

Annulment proceedings take place before an ad hoc committee that is appointed
especially for this purpose. Unlike an arbitral tribunal, an ad hoc committee is
not appointed by the parties but by the Chairman of ICSID’s Administrative
Council. This function is performed ex officio by the President of the World
Bank. Appointments must be made from the Panel of Arbitrators. The Panel
of Arbitrators is composed of persons designated by Contracting States and
by the Chairman in accordance with Arts. 12-16.

Art. 52(3) of the Convention excludes certain categories of persons from
serving on an ad hoc committee. These exclusionary rules are considerably
stricter than those for arbitral tribunals as provided by Arts. 38 and 39. The
exclusionary rules are designed to safeguard maximum objectivity and to avoid
even the remote semblance of partisanship.

Many but not all of the Conventions provisions on procedure before a tribunal
apply to annulment proceedings. Article 52(4) specifies which of the
Convention’s provisions apply mutatis mutandis®® to annulment. Provisions
dealing with procedure that are to be applied by analogy include Art. 43 dealing
with evidence, Art. 45 dealing with default by a party and Art. 48 dealing with
majority voting, written form, statement of reasons, individual opinions and
publication of awards. Other provisions that apply in annulment proceedings
are Art. 49 dealing with dispatch, supplementation and correction. The
reference to Art. 53 means that the decision on annulment is binding on the

3 Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 521/2, 528.
7 At p. 523.
% Mutatis mutandis: with the necessary changes.
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Procedure: provisions
that are not applicable

Stay of Enforcement

Posting of security

parties and not subject to any appeal or remedy except as provided in the
Convention. The reference to Art. 54 means that decisions on annulment must
be recognized and enforced by all States parties to the Convention. The
reference to Chapter VI means that the Convention’s provisions on the cost of
proceedings extend to annulment proceedings. The reference to Chapter VII
means that the place of annulment proceedings is the seat of the Centre unless
the parties agree otherwise.

Other provisions of the Convention are not applicable to annulment
proceedings. These include Art. 47 dealing with provisional measures, Art. 46
dealing with incidental, additional or counter-claims, Art. 50 dealing with
interpretation and Art. 51 dealing with revision. The non-inclusion of Art. 52
means that a decision on annulment is not itself subject to annulment. The
non-inclusion of Chapter V (Arts. 56-58) dealing with the replacement and
disqualification of conciliators and arbitrators creates a curious gap. In practice,
this gap has been closed by the application of Arbitration Rules 8-12°%° dealing
with the incapacity, resignation and disqualification of arbitrators and with the
resulting procedural steps.

Under Art. 52(5) the ad hoc committee has the power to stay enforcement of
the award pending its decision. This power is discretionary. Until the committee
is constituted and can rule on a request for stay of enforcement, the stay will
be automatic if it is requested in the application for annulment.

Some ad hoc committees have required that the award debtor provide some
security for the eventual payment of the award, should it be upheld. This is a
useful counterbalance to a stay of enforcement. Such a security may be in the
form of a bank guarantee or a similar arrangement that may be drawn upon
when the award becomes final. The guarantee will only operate if annulment
is rejected and the award becomes enforceable.

Summary:

* Arequest for annulment is generally subject to a time limit of 120
days. Corruption has special time limits.

* Appointment of members of ad hoc committees follows strict rules
designed to safeguard maximum objectivity.

*  Some but not all of the Convention’s provisions on procedure before
a tribunal apply to annulment proceedings.

* Enforcement of the award may be stayed during annulment
proceedings.

3 1 ICSID Reports 162/3.
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7. RESUBMISSION TO ANEW TRIBUNAL AFTER
ANNULMENT

New tribunal

Partial annulment and
res judicata

Atrticle 52(6) of the Convention provides for resubmission of a dispute after
the annulment of an award in the following terms:

(6) If the award is annulled the dispute shall, at the request of either party,
be submitted to a new Tribunal constituted in accordance with Section 2
of this Chapter.

A decision to annul does not replace the award with a new decision. Rather,
the parties are given the opportunity to start ICSID arbitration proceedings
before a new tribunal. The initiative for resubmission must come from one or
both parties. A person who had previously acted as arbitrator or member of
the ad hoc committee in the case may not be appointed as a member of the
new tribunal® unless the parties agree otherwise.

If the original award had only been annulled in part, the unannulled portion of
the original award remains res judicata and is binding on the new tribunal.®'

In Amco v. Indonesia, the ad hoc Committee annulled the first Award
subject to broad qualifications. In addition, it identified certain specific
findings of the first Tribunal to which the annulment did or did not apply.*>
The new Tribunal in the resubmitted case undertook a careful stocktaking
of findings of the first Tribunal that had been annulled or had not been
annulled by the ad hoc Committee.®® It identified a list of points on
which the ad hoc Committee had explicitly refused to annul the first
Tribunal’s findings or had specifically confirmed the holdings in the
original Award. In addition, the new Tribunal gave a list of specific
annulment findings of the ad hoc Committee.* It was clear that points
on which the Award was annulled fell to be relitigated.® It was equally
clear that matters sought by a party to be annulled but which had expressly
not been annulled or had been expressly confirmed were res judicata.*
Holdings by the first Tribunal that had not been challenged in the
annulment proceedings and on which the ad hoc Committee,
consequently, had not made a pronouncement were also held to be res
Jjudicata.’’

0 Arbitration Rule 1(4).

! Arbitration Rule 55(3).

2 Amco v. Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 542.

% Amco v. Indonesia, Resubmitted Case: Decision on Jurisdiction, 10 May 1988, 1 ICSID Reports
547.

* At pp. 546/6, 553-556.

% See also at p. 558.

% At p. 553.

7 At pp. 556/7.
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Reasoning of ad hoc
committees

New claims and
arguments

At times ad hoc committees did not restrict themselves to finding that there
were grounds for annulment but also expressed opinions as to what the correct
decision should have been. The question arises whether the findings of the ad
hoc committee on the substance of the case are binding on the new tribunal or
whether it is free to make its own determinations once the award or part of
the award has been annulled.

In Amco v. Indonesia, Indonesia argued that certain findings of fact and
law that were essential to, or necessarily flow from the Annulment
Decision, must also be binding on the new Tribunal.®® The new Tribunal
refused to accept the Indonesian argument under which the reasons of
the ad hoc Committee were to be treated as res judicata. Rather, the
normal effect of annulment was to place the parties in the legal position
in which they stood before the commencement of the proceedings.®
Only the ad hoc Committee’s determination as to the existence of one
of the grounds for annulment listed in Art. 52(1) was binding. The ad
hoc Committee was not an appeals court rehearing the case on its merits.”
The new Tribunal said:

The authority given to the ad hoc Committee is clearly that of nullity and
not of substantive revision. If the present Tribunal were bound by “integral
reasoning” of the ad hoc Committee, then the present Tribunal would
have bestowed upon the ad hoc Committee the role of an appeal court.”!

Under Art. 52(6) it is the original dispute which may be submitted for
relitigation. This means that the parties may not introduce new claims before
the new tribunal. This does not mean that a party may not reintroduce claims
or arguments that it had used before the first tribunal but on which that tribunal
had found it unnecessary to rule.

In Amco v. Indonesia, a claim of unjust enrichment had been advanced
by Amco before the first Tribunal but that Tribunal reached its findings
on other grounds. The second Tribunal rejected Indonesia’s contention
that the introduction of unjust enrichment would create a new argument
to evade the force of res judicata. 1t ruled that the claim of unjust
enrichment could still be advanced in the resubmitted proceeding’ but
rejected it on the merits.”

% At p. 548.

9 At p. 459.

" At p. 550.

7 At p. 552,

2 At p. 560/1.

3 Amco v. Indonesia, Resubmitted Case: Award, 5 June 1990, 1 ICSID Reports 578, 607/8.
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Summary:

If the award has been annulled, the dispute may be submitted to a
new tribunal.

In the case of partial annulment, the unannulled portion of the
award remains binding.

The reasons of the ad hoc committee are not binding on the new
tribunal.

The parties may not introduce new claims before the new tribunal.
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TEST MY UNDERSTANDING

After having studied this Module the reader should be able to answer the
following questions. Most answers should go beyond a simple yes/no alternative
and would require a brief explanation.

1.

D S AN

I1.

12.

13.
14.

15.

What remedies are available to a party after an ICSID award has been
rendered?

Is it possible to take steps against an ICSID award before domestic
courts?

What are the bodies that decide upon the various remedies?

What is the difference between annulment and appeal?

May a party request partial annulment of an award?

What are the grounds for annulment listed in the Convention?

Which of these grounds have been used in practice?

Why does failure to apply the proper law constitute an excess of powers?
What constitutes a serious departure from a fundamental rule of
procedure?

Does “failure to state reasons” just mean a total absence of reasons?
What remedies are available if an award is incomplete and does not
cover all points raised by the parties?

May a party raise new grounds for annulment in the course of annulment
proceedings?

How and by what criteria are members of ad hoc committees appointed?

If an ad hoc committee finds that there is a ground for annulment, is it
under an obligation to annul?

If an award is annulled and the dispute is resubmitted to a new tribunal,
is that tribunal in any way limited in its discretion by:

a)  thedecision of the original tribunal?

b)  the decision of the ad hoc committee?



2.8 Post-Award Remedies and Procedures 37

HYPOTHETICAL CASES

Asterix Corp. v. Middleland

The ICSID Tribunal in 4sterix Corp. v. Middleland found that it had jurisdiction
and upheld the claim on the merits. In this case, a concession contract between
the two parties had granted an investment license to Asterix to establish film
studios in Northtown, the capital of Middleland. The contract provided for
the settlement of any disputes arising from the investment through ICSID
arbitration but did not contain a choice of law clause. Asterix is a national of
Easterly. Both Middleland and Easterly are parties to the ICSID Convention.

Shortly after Asterix started operating, the authorities of Middleland complained
in a letter to the management that Asterix was operating in violation of the
local labour law. That law contains a provision mandating that all businesses
must adhere to employment practices that avoid any form of discrimination
especially those on the basis of gender and national origin. All higher
management positions in Asterix’s operation in Middleland were occupied by
male nationals of Easterly. Exactly one year after the complaint, Middleland
revoked the investment license on the ground that Asterix had consistently
violated the non-discrimination provision in Middleland’s labour law. At the
same time, Middleland ordered all of Asterix’s employees of Easterly nationality
to leave the country. Asterix was also informed that this decision was not
subject to any appeal.

The Tribunal held that the revocation of the license was “a grave violation of
the principles of fair procedure and due process” and that it constituted a “de
facto expropriation” of Asterix. The Tribunal did not rely on any specific
provisions of the law of Middleland but referred to “basic and universally
recognized precepts of international law” without entering into a specific
discussion of their contents. The Tribunal’s award of damages was based on
an “equitable estimate” of possible future profits. The Tribunal awarded
compound interest on the amount of damages to run from the date of the
cancellation of the license. This more than doubled the amount of the damages.
Neither party had presented arguments on the method of calculating damages
to the Tribunal.

Middleland wishes to request the annulment of the award. It turns to you for
advice. You have three tasks:

1.  Advise Middleland on the procedure and the necessary steps to
be taken to secure annulment.

2. Draft Middlelands application for annulment to be submitted to
ICSID.

3. Advise Middleland on possible counter-arguments by Asterix and
ways to deal with these.
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Aquarius Corp. v. Eldorado

Aquarius is a company with its registered head office in Franconia. It is
specialized in the processing and distribution of drinking water. In 1999
Aquarius entered into a contract with Aridia, a province of Eldorado. The
contract provides for the setting up and operation of a modern water supply
system in Aridia by Aquarius. The contract with Aridia contains a dispute
settlement clause which provides:

“Any dispute between the parties to this agreement concerning its interpretation
and application shall be subject to the exclusive jurisdiction of the courts of
Aridia.”

A Bilateral Investment Treaty (BIT) between Eldorado and Franconia contains
the following clause:

“10.4: Any dispute between a Contracting Party and a national of the other
Contracting Party relating to an investment shall be submitted, at the request
of the investor, to arbitration by the International Centre for Settlement of
Investment Disputes.”

The BIT also contains the following choice of law clause:

“10.6: The tribunal shall decide on the basis of this treaty, the law of the
Contracting Party which is a party to the dispute, the terms of possible specific
agreements concluded in relation to the investment and principles of
international law.”

The BIT also provides for full protection and security, for national treatment
and for most favoured nation treatment for investors of the other country. In
addition, the BIT prohibits direct or indirect expropriation except for a public
purpose, without discrimination and against full, prompt and effective
compensation.

Both Franconia and Eldorado are parties to the ICSID Convention.

Shortly after Aquarius completed constructing the water supply system and
commenced operations, the provincial government of Aridia increased the
taxes to be paid by Aquarius sevenfold. At the same time, Aridia issued a
decree freezing the rates for public utilities, thereby preventing Aquarius from
passing on the costs of the tax increases to its customers. Aquarius argues
that, as a consequence, it was no longer able to operate profitably.

Aquarius instituted ICSID proceedings against Eldorado on the basis of the
BIT. The Tribunal issued an Award consisting of a part dealing with jurisdiction

and a part dealing with the merits.

In the Award’s section on jurisdiction, the Tribunal held:
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1.  The BIT between the two countries conferred jurisdiction upon
the tribunal, notwithstanding the dispute settlement clause in the
1999 contract between Aquarius and Aridia.

2. Under accepted principles of State responsibility, acts of a
constituent subdivision or province of a State that are in violation
of international law, are attributable to the central government.

In the Award’s section on the merits, the Tribunal held:

In view of the dispute settlement clause in the 1999 contract, an ICSID tribunal
will not hear the claim until and unless the Claimant has first used all remedies
available in the courts of Aridia.

Aquarius seeks annulment of the Award.
Your task is to:

1. Draft a memorial for Aquarius setting out the grounds for
annulment as comprehensively as possible.

2. Draft a memorial for Eldorado refuting all the grounds for
annulment put forth by Aquarius.

3. Draft the decision of the ad hoc Committee.
The decision may either:
a)  refuse to annul the Award; or
b)  annul the Award in its entirety; or
¢) annul the Award in part.
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OVERVIEW

This Module deals with an ICSID award’s binding force and with its
enforcement. These matters are regulated in the Convention on the Settlement

of Investment Disputes between States and Nationals of other States ( the
ICSID Convention).

ICSID awards are final and not subject to any appeal or other remedy except
as provided for by the Convention itself. Under the Convention, post-award
remedies are limited to supplementation and rectification, interpretation,
revision and annulment. These post-award remedies are described in Module
2.7.

ICSID awards are binding on the parties. The parties are under a legal obligation
to comply with awards.

Voluntary compliance is the norm. If it is not forthcoming, the Convention
provides for enforcement.

Enforcement takes place through the appropriate authorities of the States
parties to the Convention. All States parties to the Convention are under an
obligation to recognize and enforce ICSID awards as if they were final
judgments of local courts.

Enforcement has its limit in State immunity. An award against a host State
need not be enforced if this would be in violation of the rules on State immunity
as applied in the enforcing State.
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OBJECTIVES
Upon completion of this Module the reader should be able to:
. Explain the finality of ICSID awards.
. Explain the binding force of ICSID awards.
. Distinguish the recognition and enforcement of awards.
. Delineate the obligation to recognize and enforce awards.
. Describe the procedure for the enforcement of awards.
. Appreciate the significance of State immunity in the enforcement of
awards.
. Recount the practice of domestic courts in the enforcement of ICSID
awards.

o Evaluate the overall effectiveness of ICSID arbitration.
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INTRODUCTION

Binding force

No review

Finality

Recognition and
enforcement

Competent court or
authority

Immunity from
execution

Additional Facility

Under Article 53, an award is binding on the parties to the proceedings. This
means that a losing party is under a legal obligation to comply with an award.
A winning party has a legal right to demand compliance. Non-compliance by
a party with an award would be a breach of a legal obligation.

ICSID awards are not subject to any remedy, except as provided for in the
Convention. The remedies under the Convention are: supplementation and
rectification (Art. 49(2), interpretation (Art. 50), revision (Art. 51) and
annulment (Art. 52). These remedies are described in Module 2.7. This system
of remedies is exhaustive and self-contained. In particular, awards are not
subject to any review by domestic courts.

ICSID awards are final. This means that once an ICSID award has been
rendered, the parties may not seek a remedy on the same dispute in another
forum. This res judicata effect applies in relation to other arbitration tribunals,
including ICSID tribunals, as well as domestic courts. In the case of a partial
annulment under Art. 52(3), this effect applies to those parts of the award that
have not been annulled.

The obligation to recognize and enforce an ICSID award is incumbent upon
all States parties to the ICSID Convention. The procedure for enforcement is
governed by the laws of the country where enforcement is sought. The award
must be treated for purposes of enforcement like a final decision of a local
court.

The Convention leaves the choice of the appropriate court or authority charged
with the enforcement of ICSID awards to each State party to the Convention.
Each State party must designate a court or authority for this purpose and
notify the designation to the Secretary-General of ICSID. The party seeking
recognition and enforcement must submit the award to the court or authority
thus designated.

Under Art. 55, a State’s immunity from execution remains unaffected by the
ICSID Convention’s provisions on enforcement. In practice, this means that
only State property serving commercial purposes is subject to execution for
the enforcement of an ICSID award.

The ICSID Convention does not apply to the Additional Facility.! The
Additional Facility Arbitration Rules embody the principles of finality and
binding force?. But they do not contain a rule excluding external review. Also,
recognition and enforcement of awards made under the Additional Facility
are governed by the national law of the place of arbitration and by any applicable

! For an explanation of the Additional Facility see Module 2.4 dealing with requirements
ratione personae.
2 Art. 53 of the Additional Facility Arbitration Rules, 1 ICSID Reports 267.
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treaties. This means that an award rendered under the Additional Facility is
subject to any review or appeal provided by the law of the place of arbitration.
The Additional Facility Rules provide® that the place of arbitration must be in
a State party to the 1958 [New York] Convention on the Recognition and
Enforcement of Foreign Arbitral Awards.* This is designed to facilitate the
recognition and enforcement of resulting awards in States parties to the New
York Convention. But it also means that an Additional Facility award will be
subject to the reasons for non-enforcement listed in Art. V of the New York
Convention.

Summary:

* ICSID awards are final and binding. They are not subject to any
review outside the Convention’s system.

* All States parties to the Convention are under an obligation to
recognize and enforce ICSID awards.

* Execution of an ICSID award against a State is subject to the rules
on State immunity.

* Awards rendered under the Additional Facility are not subject to
the Convention’s rules on recognition and enforcement.

S Art. 20 of the Additional Facility Arbitration Rules, 1 ICSID Reports 258.
4330 UNTS 38; 7 ILM 1046 (1968).
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1. BINDING FORCE AND FINALITY

Article 53

Nature of arbitration

Awards only

Constituent
Subdivision or Agency

No binding precedent

Art. 53 of the Convention provides for the binding force and finality of ICSID
awards in the following terms:

(1) The award shall be binding on the parties and shall not be subject
to any appeal or to any other remedy except those provided for in
this Convention. Each party shall abide by and comply with the
terms of the award except to the extent that enforcement shall have
been stayed pursuant to the relevant provisions of this Convention.

(2)  Forthe purposes of this Section, “award” shall include any decision
interpreting, revising or annulling such award pursuant to Articles
50,51 or 52.

The binding nature of the award is inherent in the concept of arbitration.
Arbitration is based on an agreement between the parties and this agreement
includes a promise to abide by the resulting award.

The term “award”, as used in Art. 53, only refers to final decisions of the
tribunal. It does not include decisions on provisional measures under Art. 47
or procedural orders which the tribunal makes in the course of the proceedings.
Also, it does not include preliminary decisions on jurisdiction. But these will
ultimately be reflected in the award and will then be binding like other parts of
the award. Art. 53(2) specifies that the obligation to abide by and comply with
the award relates to the award as interpreted or revised. If the award is annulled,
the obligation to comply disappears. If the award is annulled in part, the
obligation to comply with the award applies to the unannulled portion of the
award unless there is a stay of enforcement.

In accordance with Art. 25(1), the party on the host State’s side may be a
constituent subdivision or agency designated to the Centre by that State. Under
these circumstances, the effect of the award’s binding force under Art. 53
would be upon that entity. The host State, not being a party to the proceeding,
would not be subject to the obligation of Art. 53. But the host State would be
responsible for the compliance with an award rendered against one of its
constituent subdivisions or agencies.’

Art. 53(1) may also be read as excluding the applicability of the doctrine of
binding precedent for subsequent ICSID cases.® ICSID tribunals and ad hoc
committees have repeatedly referred to and relied on previous decisions.” But
they have also pointed out that they were not bound by these decisions.®

S Broches, A., Awards Rendered Pursuant to the ICSID Convention: Binding Force, Finality,
Recognition, Enforcement, Execution, 2 ICSID Review—Foreign Investment Law Journal 287, 298
(1987).

® Art. 59 of the Statute of the International Court of Justice is more specific on this point by saying:
“The decision of the Court has no binding force except between the parties and in respect of that
particular case.”

7 Schreuer, C., The ICSID Convention: A Commentary, 617 (2001).

8 Amco v. Indonesia, Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 395, Amco v.
Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID Reports 521; LETCO v. Liberia, Award,31
March 1986, 2 ICSID Reports 352.
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Obligation to comply

Stay of enforcement

Means to secure
compliance

Diplomatic protection

No review by
domestic courts

The award’s binding force implies that the parties are under an obligation to
comply with it. This obligation is independent of any procedural obstacles
that may arise in the course of enforcement. In particular, even if State immunity
is available to thwart enforcement, this does not affect the obligation to comply
with the award.

The ad hoc Committee in MINE v. Guinea expressed this principle in
the following terms:

25. ... It should be clearly understood, ..., that State immunity may well
afford a legal defense to forcible execution, but it provides neither argument
nor excuse for failing to comply with an award. In fact, the issue of State
immunity from forcible execution of an award will typically arise if the
State party refuses to comply with its treaty obligations. Non-compliance
by a State constitutes a violation by that State of its international obligations
and will attract its own sanctions. The Committee refers in this connection
among other things to Article 27 and 64 of the Convention, and to the
consequences which such a violation would have for such a State's
reputation with private and public sources of international finance.’

The duty to comply is suspended while a stay of enforcement is in force. A
stay of enforcement may be granted under Arts. 50(2), 51(4) and 52(5) while
proceedings for interpretation, revision or annulment are pending. A stay of
enforcement is not possible in connexion with a request for supplementation
or rectification in accordance with Art. 49(2).

If a party fails to comply with an award, two types of legal action are available.
One is recognition and enforcement in accordance with Art. 54. Recognition
and enforcement action may be taken against either the host State or the
investor. The other is legal action by a State party to the Convention in
accordance with Arts. 27 (diplomatic protection) and 64 (action before the
International Court of Justice). The latter remedy is only available against a
host State that has failed to comply with the award.

Diplomatic protection for the purpose of securing compliance with the award
may be exercised only by the State of nationality of the aggrieved investor.
Diplomatic protection may be exercised through negotiations, the institution
of judicial proceedings between the two States or by any other means of dispute
settlement that may be available. Referral of the dispute between the two
countries to the International Court of Justice in accordance with Art. 64 of
the Convention would be one of the means for dispute settlement available in
such a situation. In actual practice, this has never happened.

The Convention provides for its own self-contained system of review of awards.
The exclusion of any external remedy, as expressed in Art. 53(1), also bars
any review by domestic courts. A party to ICSID proceedings may not initiate

? Interim Order No. 1 on Guinea's Application for Stay of Enforcement of the Award, 12 August 1988,

4 ICSID Reports 115/6.
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No review by ICJ

Exclusion of
another remedy

action before a domestic court to seek the annulment or another form of review
of an ICSID award. A court of a State that is a party to the ICSID Convention
would be under an obligation to dismiss such an action. This independence
from national procedures for review of arbitral awards means that the place of
arbitration in ICSID proceedings is irrelevant for the award’s validity and
enforcement. In the same vein, national courts charged with the enforcement
of an ICSID award, have no power to review that award for substantive
correctness or procedural irregularities.

The ad hoc Committee in MINE v. Guinea expressed this effect of Art.
53 in the following terms:

4.02 Article 53 of the Convention provides that the award shall be binding
on the parties “and shall not be subject to any appeal or to any other
remedy except those provided for in this Convention”. The post-award
procedures (remedies) provided for in the Convention, namely, addition
to, and correction of, the award (Art. 49), and interpretation (Art. 50),
revision (Art. 51) and annulment (Art. 52) of the award are to be exercised
within the framework of the Convention and in accordance with its
provisions. It appears from these provisions that the Convention excludes
any attack on the award in national courts."

Art. 53 also excludes any appeal against an ICSID award to the International
Court of Justice (ICJ). Art. 64 of the ICSID Convention provides that a dispute
between Contracting Parties concerning the interpretation or application of
the Convention may be referred to the ICJ. But the preparatory works to the
Convention make it quite clear that Art. 64 does not confer jurisdiction on the
ICJ to review the decision of an arbitral tribunal'.

The exclusion of another remedy means that a party to ICSID proceedings
that is dissatisfied with the award may not turn to another forum to seek relief
for the same claim. Once the ICSID tribunal has rendered its award and the
review procedures under the Convention have been exhausted, the case is res
judicata. The principle ne bis in idem precludes resort to any national or
international judicial remedy. Therefore, an ICSID award may be used as a
defence against an action in the same matter before another judicial forum.
This would apply even if a court or tribunal otherwise had jurisdiction over
the matter. This principle applies only if the ICSID award has yielded a decision
on the merits of the dispute. The exclusion of another remedy would not
apply if the ICSID tribunal has given an award in which it finds that the dispute
is not within its jurisdiction.

19 MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 84. Cf. also at pp.
85 and §8.
' See Schreuer, Commentary, pp. 1084-1085.
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Summary:

The Convention’s provisions on binding force and enforcement only
relate to an “award”, that is, the final decision of a tribunal.

If the party to the arbitration was a constituent subdivision or
agency, the obligation to comply with the award is incumbent upon
that entity.

There is no doctrine of binding precedent with respect to earlier
ICSID awards. But earlier decisions enjoy a high degree of authority.

A stay of enforcement suspends the obligation to comply.

If a State party to ICSID proceedings fails to comply with the
resulting award, the State of the investor’s nationality may exercise
diplomatic protection.

ICSID awards are final and not subject to review by any decision
maker including domestic courts or the International Court of
Justice.

A decision on the merits contained in an ICSID award is res judicata.

Successful reliance on obstacles to enforcement, including State
immunity, does not affect the obligation to comply with the award.
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2. RECOGNITION AND ENFORCEMENT

Article 54

Obligation to
recognize and enforce

Obligation of each
Contracting State

Awards only

Article 54(1) provides for a general obligation to recognize and enforce ICSID
awards in the following terms:

(1) Each Contracting State shall recognize an award rendered pursuant
to this Convention as binding and enforce the pecuniary obligations
imposed by that award within its territories as if it were a final judgment
of a court in that State. A Contracting State with a federal constitution
may enforce such an award in or through its federal courts and may provide
that such courts shall treat the award as if it were a final judgment of the
courts of a constituent state.

Under Art. 54, all States parties to the ICSID Convention shall recognize and
enforce an ICSID award as if it were a final judgment of a court in that State.
This obligation under the ICSID Convention is highly unusual. Other
instruments governing international adjudication do not cover enforcement
but leave this issue to domestic laws and treaties. These typically provide for
some review of arbitral awards at the enforcement stage.'> Enforcement under
the ICSID Convention is independent of the New York Convention and other
international and domestic rules dealing with the enforcement of foreign arbitral
awards. Art. 54 of the Convention does not distinguish between the recognition
and enforcement of awards against investors on the one side, and against host
States, on the other.

Recognition and enforcement of an award may be sought in any State party to
the ICSID Convention not just in the State party to the arbitration proceedings
and the State of nationality of the investor who was a party to the proceedings.
Therefore, the party seeking recognition and enforcement of an award has the
possibility to select the forum most favourable for this purpose. This selection
will be determined primarily by the availability of suitable assets. Failure of a
State party to the Convention to recognize and enforce an award would be a
breach of a treaty obligation and would carry the usual consequences of State
responsibility, including diplomatic protection.

The obligation to recognize and enforce only applies to final awards. Decisions
preliminary to awards such as decisions upholding jurisdiction under Art. 41,
decisions recommending provisional measures under Art. 47 and procedural
orders under Arts. 43 and 44 are not awards and are therefore not subject to
recognition and enforcement. But if these preliminary decisions are later
incorporated into an award, they become part of the award and are subject to
recognition and enforcement. A decision on supplementation or rectification,
in accordance with Art. 49(2), also becomes part of the award with the same
consequence. A settlement by the parties that is embodied into an award in
accordance with Arbitration Rule 43(2), is also subject to recognition and
enforcement.

2 The most important treaty in this context is the 1958 [New York] Convention on the Recognition

and Enforcement of Foreign Arbitral Awards. Art. V of that Convention lists a number of grounds on
which recognition and enforcement may be refused.
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Interpretation, revision
and annulment

Stay of enforcement

No review

Under Art. 53(2), “award” for purposes of Art. 54 includes decisions under
Arts. 50, 51 and 52 on interpretation, revision and annulment. This means that
awards are to be recognized and enforced subject to any interpretation, revision
or annulment. A decision annulling the award removes the obligation to
recognize or enforce it. In case of a partial annulment, the obligation to
recognize and enforce the award is limited to the unannulled portion of the
award.

Recognition and enforcement is subject to the condition that there is no stay
of enforcement. The duty to recognize and enforce is suspended while a stay
of enforcement is in force. A stay of enforcement may be granted under Arts.
50(2), 51(4) and 52(5) while proceedings for interpretation, revision or
annulment are pending.

ICSID awards must not be made subject to conditions for their recognition
and enforcement not provided for by the Convention. Nor is it permissible to
subject them to review on the occasion of their recognition and enforcement.
In the process of recognition and enforcement, the domestic court’s or other
authority’s task is limited to verifying the authenticity of the ICSID awards. It
may not re-examine the ICSID tribunal’s jurisdiction. It may not re-examine
the award on the merits. Nor may it examine the fairness and propriety of the
proceedings before the ICSID tribunal. Not even the ordre public (public
policy) of the State where recognition and enforcement of an ICSID award is
sought, is a valid ground for a refusal to recognize and enforce. This is in
contrast to non-ICSID awards, including Additional Facility awards, which
may be reviewed under domestic law and applicable treaties on the occasion
of their recognition and enforcement.

a) Recognition of Awards

Res judicata

Recognition leading
to enforcement

Recognition is the official confirmation that the award is authentic. It has two
possible effects. One is the confirmation of the award as final and binding. The
other is a step preliminary to enforcement.

The recognition of an award has the effect of rendering it res judicata in the
country concerned. This means that the claim on which the award has decided
must not be the subject of another proceeding before a domestic court or
arbitral tribunal. The restriction to pecuniary obligations contained in the text
of Art. 54(1) only relates to the enforcement of awards but not to their
recognition. Therefore, a non-pecuniary obligation of specific performance,
like restitution or an obligation to desist from a certain course of action, that
is spelt out in an award, once recognized, will enjoy the effect of res judicata
even though it is not subject to enforcement.

Asarule, recognition is a preliminary step leading to enforcement or execution.
After recognition, the award is a valid title for execution. Recognition as a
preliminary step to execution may be useful even if there are no immediate
prospects of an execution because there are no available assets in the State
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Domestic law

Practice of domestic
courts

where recognition is sought. Once recognition has been obtained, execution
will be easier should assets become available at a later stage.

Recognition may not be refused for reasons of domestic law. In particular, the
provision on sovereign immunity from execution in Art. 55 does not apply at
the stage of recognition. By contrast, Art. 54(3) subjects execution to the
modalities of the local law of the country where execution is sought, including
the law relating to State immunity.

Domestic courts, confronted with applications to recognize ICSID awards,
have at times had certain difficulties in distinguishing between recognition
and enforcement."? In the end, the distinction was maintained.

In SOABI v. Senegal, the Award' received an exequatur, or recognition,
by the Tribunal de grande instance of Paris. Senegal appealed and the
Cour d’appel of Paris vacated the order of exequatur.'® It held that the
State of Senegal had not waived its right to invoke its immunity from
execution in a Contracting State under Art. 55 of the Convention. It had
not been demonstrated that execution would be carried out against
commercial property. Therefore, the execution of the Award in France
would be contrary to the international ordre public (public policy) since
it would violate the principle of immunity.!®

An appeal against this decision to the Cour de cassation was successful.!?
The Court held that an exequatur did not constitute an act of execution
which could give rise to immunity from execution. The Court added
that the ICSID Convention had in its Articles 53 and 54 created an
autonomous and simplified regime for recognition and execution that is
independent of provisions of domestic law dealing with the recognition
and enforcement of other arbitral awards.

b) Enforcement of Awards

Enforcement and
execution

Pecuniary obligations

Article 54 of the Convention in its English version uses the words
“enforcement” and “execution” interchangeably. Any attempt to create a
distinction between the two concepts cannot be sustained in light of the equally
authentic French and Spanish texts of the Convention.'®

The obligation to enforce is limited to the pecuniary obligations imposed by

3 See also Benvenuti & Bonfant v. Congo, Cour d’appel, Paris, 26 June 1981, 1 ICSID Reports 368

et seq.; 108 Journal du Droit International 365/6, 843, 845 (1981); LETCO v. Liberia, US District
Court SDNY, 5 September 1986, 12 December 1986, 2 ICSID Reports 383-389.

4 SOABI v. Senegal, Award, 25 February 1988, 2 ICSID Reports 190.

5 Cour d’appel, Paris, 5 December 1989, 2 ICSID Reports 337, 117 Journal du Droit International
141 (1990).

6 2 ICSID Reports 340/1.

7 Cour de cassation, 11 June 1991, 2 ICSID Reports 341, 118 Journal du Droit International 1005
(1991).

8 For a detailed analysis see Schreuer, Commentary, pp. 1121-1124.
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Constituent
subdivision or agency

Final judgment of
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the award. The obligation to recognize extends to any type of obligation under
an award. There are many possibilities for non-pecuniary obligations that
awards might impose. Examples would be the reinstatement of wrongfully
discharged personnel or compliance with performance requirements like the
use of local components. Non-pecuniary obligations imposed upon the host
State by an award could include the restitution of seized property, the granting
of'a permission to transfer currency or desistance from imposing unreasonable
taxes. ICSID tribunals have in all known cases only imposed pecuniary
obligations. But it is possible that future awards will provide for specific
performance or injunctions. Obligations imposed by an award that are not
expressed in monetary terms are equally binding even though the enforcement
procedure of Art. 54 does not apply to them.

A constituent subdivision or agency, designated to the Centre in accordance
with Art. 25(1) of the Convention, may become a party to ICSID arbitration
independently of its parent State.!” In such a case, the obligation to abide by
and comply with an award (Art. 53) would be incumbent upon the constituent
subdivision or agency rather than upon the host State. It follows that any
measures of enforcement would have to be taken against the constituent
subdivision or agency and not against the host State. Conversely, an award
rendered against the host State would not be enforceable against one of its
subdivisions or agencies. This would also apply with respect to State-controlled
entities that are not designated as constituent subdivisions or agencies under
Art. 25(1). Therefore, an award against a State may not be enforced against a
separate juridical person that has some connexion to the State.

In Benvenuti & Bonfant v. Congo, an attempt was made in France to
enforce the ICSID Award rendered against The Congo?®® against Banque
Commerciale Congolaise (BCC). BCC was not a constituent subdivision
or agency designated under Art. 25(1). The attempt to enforce the Award
rendered against the State by seizing property of BCC failed. The Cour
de cassation, upholding a decision of the Cour d’appel of Paris, held
that Benvenuti & Bonfant was the creditor of the State of The Congo
but not of BCC. The bank, though dependent on the State, could not be
regarded as an emanation of the State of the Congo. The control exercised
by the State was not sufficient to regard it as an emanation of that State.?!

The reference to a final judgment of a domestic court puts ICSID awards on
the same footing with domestic judgements that are not subject to review. A
final court decision is one against which no ordinary remedy is available. Even
a judgment of a lower court may be final if it is not subject to review or if the
time limits for an appeal or another remedy have expired.

¥ For the role of constituent subdivisions and agencies of host States see Module 2.4 on jurisdiction
ratione materiae.

2 Award, 15 August 1980, 1 ICSID Reports 330.

2l Benvenuti and Bonfant v. Banque Commerciale Congolaise, France, Cour de cassation, 21 July
1987, 1 ICSID Reports 373, 115 Journal du Droit International 108 (1988).



2.9 Binding Force and Enforcement 15

Federal constitutions

The clause in Art. 54(1), second sentence, referring to a State with a federal
constitution was inserted upon the insistence of the United States. As far as it
provides for enforcement of ICSID awards through federal courts it is
superfluous since States are free to chose the courts or authorities designated
for enforcement anyway. Treatment of an award like a judgment of a component
state may be problematical if the federal courts have the power to review the
judgments of component States. No practical problems have arisen in this
context.

c) Procedure

Certified copy
of award

Submission by party to
proceedings

Parallel proceedings

The procedure for recognition and enforcement is covered by Art. 54(2) and
(3) in the following terms:

(2) A party seeking recognition or enforcement in the territories of a
Contracting State shall furnish to a competent court or other authority
which such State shall have designated for this purpose a copy of the
award certified by the Secretary-General. Each Contracting State shall
notify the Secretary-General of the designation of the competent court or
other authority for this purpose and of any subsequent change in such
designation.

(3) Execution of the award shall be governed by the laws concerning the
execution of judgments in force in the State in whose territories such
execution is sought.

A party must furnish a copy of the award certified by the Secretary-General in
order to obtain recognition or enforcement by the competent court or authority.
Under Art. 11 of the Convention, the Secretary-General authenticates arbitral
awards and certifies copies thereof. Certified copies of the award will be
dispatched promptly by the Secretary-General to the parties. Only awards
that are not subject to a stay of enforcement may be furnished to a competent
court or other authority for purposes of recognition and enforcement. Certified
copies of awards dispatched after the imposition of a stay of enforcement will
reflect this fact.

Only a party to the original ICSID arbitration proceeding may submit the
award for recognition and enforcement. An interested third party is not entitled
to do so. This would exclude action by a State acting on behalf of its constituent
subdivision or agency that was a party to the ICSID proceedings. A State
acting in the exercise of diplomatic protection of its national who was a party
to an ICSID proceeding, is also barred from acting under Art. 54(2).

There is no reason why proceedings for recognition and enforcement of an
ICSID award should not be initiated in several States simultaneously.
Recognition of an award in several States may be necessary to secure its res
Jjudicata effect. If execution of the award is sought in several States, the courts
and competent authorities in these States will have to co-ordinate their steps
to make sure that payment is not made more than once.
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Designation of
competent court or
other authority

Application of local
procedure

Many States parties to the Convention have made the designations required
by Art. 54(2). These States cover practically all major commercial and financial
centres where assets are likely to be found. The Centre publishes a list of
Designations of Courts or Other Authorities Competent for the Recognition
and Enforcement of Awards Rendered Pursuant to the Convention.*
Designations vary widely. Most designations refer to courts but some refer to
executive authorities. Some countries have designated a single court or
authority, others have designated certain types of courts. Where courts have
been designated, these are sometimes the courts of first instance and sometimes
the supreme courts.

The execution of ICSID awards is subject to the law of the country where the
execution takes place. Therefore, only procedures and remedies that are
available under the local law will be applied to ICSID awards. Obstacles to
the enforcement of an ICSID award under the law where execution is sought
in no way affect the obligation of the party to the ICSID arbitration to abide
by and comply with the award in accordance with Art. 53(1). A State that
successfully relies on the laws concerning State immunity from execution will
still be in violation of its obligation under the Convention. The consequence
would be a revival of the right of diplomatic protection under Art. 27(1).

Summary:

* Aparty to ICSID arbitration may seek recognition and enforcement
in any State party to the Convention.

* Only a final award is subject to recognition and enforcement.

* Awards are to be recognized and enforced subject to any
interpretation, revision and annulment.

* Recognition and enforcement are not an opportunity for review.
* Recognition is a confirmation of the award’s authenticity.
* The award is res judicata in the country where it has been recognized.

* The obligation to enforce an award is restricted to its pecuniary
obligations.

* Awards may be enforced only against a party to the arbitration
proceedings.

* Only a party to the arbitration proceedings may seek the award’s
enforcement.

* A party seeking enforcement must submit a certified copy of the
award to a competent court or other authority.

* States parties to the Convention have designated the competent
court or other authority to the Centre.

2 http://www.worldbank.org/icsid/pubs/icsid-8/icsid-8-e.htm.
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3. STATE IMMUNITY

Art. 55

State immunity under
local law

Legal nature of State
immunity

Immunity from
execution

Art. 55 of the Convention preserves State immunity from execution in the
following terms:

Nothing in Article 54 shall be construed as derogating from the law in
force in any Contracting State relating to immunity of that State or of any
foreign State from execution.

Art 55 is a specification of Art. 54(3) which states that the execution of an
award is governed by the law of the State in which execution is sought. This
law includes the law on State immunity. In accordance with Art. 54(1), State
immunity will apply to the execution of an ICSID award in the same way as it
would apply to the execution of a judgment of a domestic court. Art. 55 does
not grant State immunity but simply refers to the prevailing situation under
the law of the State where execution is sought. Art. 55 does not freeze the law
on State immunity at a particular point in time but refers to the law on immunity
from execution as it evolves over time.

Assets of foreign States are most likely to be located at important commercial
centres. Therefore, attempts to enforce the pecuniary obligations arising from
an award will be made in these countries. It is the legal situation in these
countries that is most important for purposes of Art. 55. Under the wording
of Art. 55, a State against which execution of an ICSID award is sought in its
own courts, may also rely on any immunity it may enjoy in its courts under the
local law.

The law relating to State immunity is at the borderline between international
law and domestic law. It was developed by domestic courts which created
State practice leading to the formation of customary international law. Several
important developments in the law of State immunity have taken place since
the adoption of the Convention in 1965. Since the 1970s, a number of countries,
including the United States,” United Kingdom,** Canada® and Australia®® have
adopted legislation to regulate the law of State immunity domestically. There
is also treaty law on the subject. The European Convention on State Immunity
of 1972?" has displayed relatively little practical effect. The International Law
Commission adopted Draft Articles on Jurisdictional Immunities of States and
Their Property in 1991.%

Art. 55 applies only to immunity from execution. It does not apply to immunity
from jurisdiction. Jurisdiction is governed by Art. 25 of the Convention and,
in accordance with Art. 41, is determined by the tribunal. Also, State immunity

» Foreign Sovereign Immunities Act (FSIA) 1976, 28 USC §§ 1330, 1602-1611, 15 ILM 1388 (1976),
as amended in 1988, 28 ILM 396 (1989) and in 1996/7, 36 ILM 759 (1997).

2 State Immunity Act (SIA) 1978, 17 ILM 1123 (1978).

3 State Immunity Act 1982, 21 ILM 798 (1982). Canada is not a Party to the ICSID Convention.

% Foreign States Immunities Act 1985, 25 ILM 715 (1986).

77 European Treaty Series No. 74, 11 ILM 470 (1972).

% General Assembly Doc. A/46/405, YBILC 12 (1991-11/2), 30 ILM 1563 (1991).
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Execution of awards
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Limit to Convention’s
effectiveness

does not apply to proceedings for the recognition of an award. Art. 55 refers
to execution but not to recognition. In addition, State immunity does not
affect the res judicata effect of an award once it has been recognized. State
immunity only comes into play when concrete measures of execution are taken
to enforce the award’s pecuniary obligations.

The law relevant to the execution of ICSID awards will normally be the law
relating to State immunity from execution of judgments of domestic courts.
Art. 54 states that ICSID awards shall be enforced like final judgments of
domestic courts. But in some countries the law on State immunity offers
separate rules on the execution of arbitral awards. In the case of I[CSID awards,
the law in force on immunity from execution of domestic judgments as well as
of arbitral awards is applicable.

The possibility to rely on State immunity from execution does not alter the
fact that non-compliance with an award is a violation of the Convention. State
immunity is merely a procedural bar to measures of execution but does not
affect the award debtor’s obligation under Art. 53 to abide by and comply
with the award. Successful reliance on State immunity may still amount to a
violation of the Convention and may lead to the usual consequences of State
responsibility, including diplomatic protection under Art. 27(1).

ICSID tribunals do not have the power to order execution of their own awards.
Therefore, the self-contained nature of the procedure, which excludes the
intervention of domestic courts, has its limit when it comes to execution. For
purposes of execution of awards, the ICSID system depends on the cooperation
of domestic courts or other authorities. The domestic courts or other
authorities, which are otherwise under an obligation to lend their hand in the
execution of an ICSID award, may refuse to do so on grounds of State
immunity. This weakness of the enforcement procedure may have effects
already before the stage of execution is reached. It may affect the bargaining
position of the parties during the ICSID proceedings and may be reflected in
a settlement between the parties.

a)  Assets Subject to Immunity from Execution

Nature of property

Link between property
and claim

The most important criterion for State immunity from execution is the nature
of the assets which are to be the object of enforcement. A distinction is made
between commercial and non-commercial property. Execution is permitted
against commercial property but not against property serving official or
governmental purposes. But the exact difference between the two types of
property is not always clear.

Some national laws require a specific link between the underlying claim and

the property that is subject to execution. The United States Foreign Sovereign
Immunities Act of 1976 (FSIA)® provides for an exception to State immunity

215 ILM 1388 (1976). Amended in 1988, 28 ILM 396 (1989).
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Expropriated property
exception

Arbitral awards
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from execution in respect of property in the United States of a foreign State
used for commercial activity in the United States if that property is or was
used for the commercial activity upon which the claim is based.*® But it is
unlikely that a host State will keep commercial assets in another country that
can be said to have a direct connection to an investment in its territory. In
addition, it will usually be doubtful whether the host State’s underlying activity
was commercial. The host State’s actions vis-a-vis the investor that led to the
dispute are more likely to be official than commercial. Therefore, this provision
is unlikely to be helpful in the execution of an ICSID award.

Another exception to State immunity from execution under United States law
concerns commercial property which has been taken in violation of international
law or which has been exchanged for such property.*! This provision would be
relevant for the execution of an ICSID award that has found that there has
been an unlawful expropriation. Execution of such an award would be possible
if pecuniary proceeds from the expropriation can be demonstrated to be present
in the United States. Execution in the form of restitution in kind of unlawfully
expropriated property is possible under the FSIA but is not foreseen by the
ICSID Convention since Art. 54 provides for the enforcement of pecuniary
obligations only. But outright expropriations of foreign investments have
become rather unusual.

A 1988 amendment to the United States FSIA has added an important exception
to State immunity from execution for purposes of executing arbitral awards.*?
That amendment provides for non-immunity of commercial property of a
foreign State if a “judgment is based on an order confirming an arbitral award
rendered against the foreign State, provided that attachment in aid of execution,
or execution, would not be inconsistent with any provision in the arbitral
agreement.” ** This provision is an important step towards facilitating the
execution of ICSID awards. It allows execution only against property used
for a commercial activity in the United States. But it does not require that
there is a special nexus between the property and the claim underlying the
award. Nor does it require that the underlying transaction, in our case the
investment, is of a commercial nature.

In LETCO . Liberia, attempts were made to execute the ICSID award**
in the United States. The District Court for the Southern District of
New York first recognized the Award and declared it enforceable.® The
Court then examined the issue of whether the property in question was
“used for a commercial activity in the United States.” The assets were

registration fees and other taxes due from ships flying the Liberian flag
4,

3028 USC 1610(a)(2). The Draft Articles on Jurisdictional Immunities of States and their Property
adopted by the International Law Commission in 1991 contain a similar provision except that they
do not require that the underlying activity is commercial: 30 ILM 1563 (1991), Art. 18, 1.(c).

3 FSIA, 28 USC 1610(a)(3).

3228 ILM 396, 398 (1989).

328 USC 1610(a)(6).

3 LETCO v. Liberia, Award, 31 March 1986, 2 ICSID Reports 343.

¥ District Court, S.D.N.Y, 5 September 1986, 2 ICSID Reports 384.
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Commercial property

and collected in the United States. The Court held that these were
revenues for the support and maintenance of government functions.
Therefore, Liberia’s motion to vacate the executions was granted.*

The decision was rendered before the 1988 amendment to the FSIA.
But that amendment would not have altered the outcome of the decision
since it still requires that the assets in question must be of a commercial
nature.

Other domestic statutes dealing with State immunity typically provide for non-
immunity of property that is used or intended for commercial activity. These
statutes do not require a connexion between the property in question and the
underlying transaction. Provisions of this kind are contained in the United
Kingdom®’, Canadian®® and Australian® Acts. In case of uncertainty as to the
nature of the property in question, the United Kingdom* and the Canadian®!
Acts provide for a certificate by the head of the affected State’s diplomatic
mission.

French court practice has developed along similar lines. The immunity of assets
depends on whether they are used for commercial or governmental activities.
In particular, immunity from execution is not granted if the property attached

was intended to be used for the commercial activity upon which the claim is
based.

In SOABI v. Senegal, the order of exequatur for the award* by the
Tribunal de grande instance was set aside on appeal by the Cour d’appel
of Paris on the ground that there was no assurance that any measures of
execution would be carried out against assets designated for commercial
activity. The court said:

Considering that the immunity from enforcement [exécution/ enjoyed by a

foreign State in France is a matter of principle; that in exceptional
circumstances it can be set aside when the assets against which enforcement
is sought have been assigned by the State to an economic and commercial
activity governed by private law;*

This judgment of the Cour d’appel was set aside by the Cour de
»

% District Court, S.D.N.Y., 12 December 1986, 2 ICSID Reports 385, 388/9. The decision was affirmed
on appeal with no published opinion by the United States Court of Appeals for the Second District on
19 May 1987.

7 State Immunity Act, Sec. 13(4).

3 State Immunity Act, Sec. 11(1)(b).

¥ Foreign States Immunities Act, Sec. 32(1).

0 Sec. 13(5).

4 Sec. 41.

#2 SOABI v. Senegal, Award, 25 February 1988, 2 ICSID Reports 190.

“ Cour d’appel, Paris, 5 December 1989, 2 ICSID Reports 338, 340, 117 Journal du Droit International
141 (1990).
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Distinguishing
commercial from
official property

Bank accounts

Diplomatic property

Embassy accounts

cassation* since the granting of an exequatur did not constitute an act
of execution which might give rise to immunity from execution. But the
Cour de cassation did not contradict the Cour d’appel’s distinction
between commercial assets which would be subject to execution and
other assets which would enjoy immunity.

The courts of other countries, such as Germany and Switzerland, have also
adopted the distinction between property serving commercial purposes and
property serving sovereign purposes. Assets that are designated for public
functions of the foreign State are considered immune from execution.

The distinction between commercial property and property serving sovereign
purposes is not always easy to make. In the context of State immunity from
jurisdiction, a test that looks at the nature of the activity and not at its purpose
is widely accepted.® But the test for immunity from execution is usually the
purpose of the property in question, although the origin of the property is also
sometimes taken into account.*® If the property in question is not clearly
designated, it is often difficult to determine its intended use or purpose.

In the case of bank accounts, it is particularly difficult to distinguish commercial
from sovereign property. The intended use of bank accounts is not easy to
determine since the future use of money is usually uncertain.*’ In practice, the
decisive criterion has been whether money is specifically earmarked for a
particular public function. Funds that are allocated to serve specific official
activities and are held by the agency carrying out that function are immune.
This is particularly so with bank accounts held by diplomatic missions. Accounts
kept for mixed official and commercial purposes raise particular problems.
The tendency is to grant immunity to these accounts.*

Diplomatic property is protected by the Vienna Convention on Diplomatic
Relations of 1961.% Under the Vienna Convention, the premises of the mission,
their furnishings and other property thereon and the means of transport of the
mission shall be immune from attachment or execution.* The national statutes
dealing with State immunity typically grant special protection to diplomatic
property. This is true for the United States FSIA>!, the United Kingdom State
Immunity Act?, and the Australian Act.>

The Vienna Convention on Diplomatic Relations is silent on bank accounts

“ Cour de cassation, 11 June 1991, 2 ICSID Reports 341, 118 Journal du Droit International 1005
(1991).

# See Schreuer, State Immunity, pp. 15 et seq.
“ Op. cit. at p. 145.

7 Op. cit. at pp. 149 et seq.

% Op. cit. at pp. 151 et seq.

500 UNTS 95.

0 Art. 22(3).

3128 USC 1610(a)(4)(B).

32 Sec. 16(1).

33 Sec. 32(3)(a).
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kept by a diplomatic mission. Courts have treated embassy accounts with
much caution.>* The German Constitutional Court® and the House of Lords
in the United Kingdom>® came to the conclusion that money in a diplomatic
mission’s bank account used for meeting the expenses of running the mission
did not serve commercial purposes. In the United Kingdom case, the
ambassador’s certificate was accepted as conclusive evidence. The Austrian
Supreme Court®’ and the Italian Court of Cassation®® reached the same result.

In LETCOv. Liberia, LETCO attempted to attach bank accounts of the
Embassy of the Republic of Liberia in Washington, D.C. for the purpose
of executing an ICSID award.” The US District Court for the District
of Columbia® rejected the attempt to seize Liberia’s bank accounts. It
based its decision that Liberia’s bank accounts were immune from
attachment on two grounds: Art. 25 of the Vienna Convention on
Diplomatic Relations provides in general terms that “[t]he receiving State
shall accord full facilities for the performance of the functions of the
mission.” In the court’s view, the “full facilities” included the bank
accounts which required full protection so that the Embassy could
function efficiently.®' The second ground for immunity was based on the
FSIA. The Court held that the accounts did not qualify as property in
use for commercial activity®” since the bank accounts were utilized to
perform Liberia’s diplomatic and consular functions and were, therefore,
of a public or governmental nature. The Court also rejected the idea of
separating commercial from public funds for purposes of execution:

The court presumes that some portion of the funds in the bank accounts
may be used for commercial activities in connection with running the
Embassy, such as transactions to purchase goods or services from private
entities. The legislative history of the FSIA indicates that these funds would
be used for a commercial activity and not be immune from attachment.
The Court, however, declines to order that if any portion of a bank account
is used for a commercial activity then the entire account loses its immunity.
... On the contrary, following the narrow definition of “commercial
activity,” funds used for commercial activities which are “incidental” or
“auxiliary,” not denoting the essential character of the use of the funds in
question, would not cause the entire bank account to lose its mantle of
sovereign immunity.”

Military property Military property of foreign States also enjoys immunity and is given special

3 See also Schreuer, State Immunity, pp. 153 et seq.

7 Philippine Embassy Bank Account, Bundesverfassungsgericht, 13 December 1977, 65 ILR 146
(1984).

3 Alcom v. Colombia, House of Lords, 12 April 1984, 23 ILM 719 (1984).

7 Execution of Embassy Account, Oberster Gerichtshof, 30 April 1986, 77 ILR 489 (1988).

% Benamar v. Embassy of the Democratic and Popular Republic of Algeria, Corte di cassazione, 4
and 25 May 1989, 84 AJIL 573 (1990).

S LETCO v. Liberia, Award, 31 March 1986, 2 ICSID Reports, 343.

16 April 1987, 2 ICSID Reports 390.

0 2 ICSID Reports 392/3.

0228 USC 1610(a).

% 2 ICSID Reports 395.
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Central bank property

protection from execution under most of the national laws dealing with State
immunity.® This applies for the United States FSIA%, the Canadian State
Immunity Act® and the Australian Foreign States Immunities Act.®’

Most of the national statutes dealing with State immunity provide special
protection for central banks and other monetary authorities and their property.
The United States FSIA grants immunity from attachment and execution to
property belonging to a foreign central bank or monetary authority held for its
own account.®® The phrase “held for its own account” relates to the distinction
between funds held in connection with genuine central bank activities and
those used to finance commercial transactions.®® The Canadian Act”, the United
Kingdom Act’ and the Australian Act’? contain provisions to the same effect.

b)  Waiver of Immunity

Possibility to waive
immunity

Discretionary nature of

waiver

Conditions and
limitations on Waiver

In view of the far-reaching protection of State-owned property from execution,
an investor has a strong interest in securing a waiver of immunity for the
execution of an ICSID award from the host State. A waiver of immunity from
execution is possible, in principle, but may be subject to specific conditions or
limitations under the law of the country where execution is sought. The
possibility to waive immunity is not necessarily unlimited. Certain waivers
may have to be explicit while others may be given implicitly. Certain forms of
waiver of immunity may be invalid even if agreed upon by the parties.

It is left to the judgment of the parties whether a waiver of immunity should be
agreed upon and how far it should go. Some States may refuse to grant waivers
in principle or may refuse to waive immunity for certain types of property. A
refusal to agree to any waiver of immunity from execution may adversely
affect the confidence of the investor in the host State’s willingness to abide by
its obligations.

Under the United States FSIA, all exceptions to immunity from execution,
including a waiver, only apply in respect of property used for a commercial
activity in the United States.” Therefore, it is doubtful whether a waiver of
immunity from execution in respect of non-commercial property of a State is
even possible. Since arbitration is an independent and equivalent basis for
non-immunity of commercial property under the FSIA,™ it is doubtful whether
an explicit waiver would add anything for purposes of enforcing an ICSID

¢ See also Schreuer, State Immunity, p. 146.

%28 USC 1611(b)(2).

% Sec. 11(3). The British State Immunity Act is rather vague on this point: Sec. 16(2).

7 Sec. 32(3)(a). See also the International Law Commission’s Draft Articles, Art. 19, 1.(b) 30 ILM
1573 (1991).

%28 USC 1611(b)(1).

% House Report, 15 ILM 1414 (1976).

0 Sec. 11(4)(5).

I Sec. 14(4).

72 Sec. 35(1). See also the International Law Commission’s Draft Articles, Art. 19, 1.(c).
7328 USC 1610(a)(1).

7428 USC 1610(a)(6), 28 ILM 398 (1989).



24

Dispute Settlement

Diplomatic and
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award. By contrast, under the United Kingdom State Immunity Act a waiver
of immunity from execution is independent of the commercial nature of the
property concerned.” Under the United Kingdom Act, the commercial nature
of property is a separate and equivalent exception to immunity from execution.”
Therefore, a waiver would only make sense with respect to non-commercial
property since commercial property does not enjoy immunity anyway. The
situation is similar under the Canadian’” and Australian Acts®.

Under most national statutes dealing with immunity from execution, a waiver
of immunity in respect of diplomatic or military property does not even appear
possible. This is the case under the United States FSIA,” the United Kingdom
State Immunity Act® and the Canadian Act.®! Under the Australian Act®
diplomatic or military property would have to be expressly covered by a waiver.

Immunity of central bank property may be waived explicitly under most national
statutes but should be mentioned specifically in the waiver clause to achieve
that effect. This would be the case under the United States FSIA,* the United
Kingdom State Immunity Act,3 the Canadian Act® and the Australian Act.®

Conservatory measures are taken before a decision on the merits has been
rendered. The assets against which these conservatory measures are directed
may eventually serve as objects for the execution of the decision. In the context
of ICSID arbitration, conservatory measures by domestic courts are unlikely.
Art. 26 of the Convention bars resort to remedies outside the Convention’s
system unless the parties agree otherwise. Under Arbitration Rule 39(5), the
parties may agree, in addition to giving consent to jurisdiction, that provisional
measures may be taken by a judicial or other authority. But such an agreement
would be unusual. Under normal circumstances, the parties would be restricted
to provisional measures recommended by the ICSID tribunal itself under Art.
47. Even if the parties were to agree to provisional measures by domestic
courts, a domestic court would most probably allow such measures only if
they are directed at commercial property of the State concerned.

s Sec. 13(3).

% Sec. 13(4).

77 Sec. 11(1)(a)(b).

8 Sec. 31.

28 USC 1611(b)(2).
8 Sec. 16(1)(2).

81 Sec. 11(3).

% Sec. 31(4).

% 28 USC 1611(b)(1).
% Sec. 14(4).

5 Sec. 11(4)(5).

% Sec. 35(1).
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Summary:

The Convention does not grant State immunity from execution but
leaves any existing immunity unaffected.

State immunity is regulated under customary international law. A
number of countries have passed legislation in this area.

State immunity does not affect the obligation to comply with the
award.

As a general rule, property serving commercial purposes is subject
to measures of execution whereas property serving official State
functions is not.

Money or bank accounts are immune if they are specifically
earmarked for an official function.

Property serving diplomatic missions, including embassy accounts,
as well as military property are immune from measures of execution.
Funds of a Central Bank or other monetary authority also enjoy
special immunity from execution.

A waiver of immunity from execution is possible, in principle, but
may be subject to certain limitations under the law of some States.

Conservatory measures would be permissible only if the parties
have agreed to them.



2.9 Binding Force and Enforcement 27

TEST MY UNDERSTANDING

After having studied this Module the reader should be able to answer the
following questions. Most answers should go beyond a simple yes/no alternative
and would require a brief explanation:

1.
2.

10.

I1.
12.
13.
14.

15.

16.

17.
18.

What is the legal nature of an ICSID award?

What is the significance of the statement that I[CSID awards are res
judicata?

Do the Convention’s rules on recognition and enforcement apply to the
Additional Facility?

What is the effect of a stay of enforcement?

May an investor’s State of nationality exercise diplomatic protection to
secure compliance with an award?

Are ICSID awards subject to review in connexion with their recognition
and enforcement?

What is the difference between recognition and enforcement?

Is there an obligation to recognize and enforce an ICSID award beyond
the parties to the arbitration proceedings?

Does the obligation to recognize and enforce extend to decisions
preliminary to awards, like decisions concerning the tribunal’s
jurisdiction?

The Convention provides for the enforcement of “pecuniary obligations”.
What does this mean?

Who may request enforcement of an award?

What are the competent organs for the enforcement of awards?

Does the Convention create State immunity from execution?

Does State immunity absolve the debtor State from complying with the
award?

What State property is subject to execution for the purpose of enforcing
an ICSID award?

Is a bank account held by a State or by a State controlled entity subject
to execution?

Can a State waive its immunity from execution?

Is it possible to impose conservatory measures while ICSID proceedings
are pending in order to facilitate later execution?
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HYPOTHETICAL CASES

Federalia v. Ergon

Subsidia is a province of the State of Federalia. Federalia has designated
Subsidia as a constituent subdivision in accordance with Art. 25(1) of the
ICSID Convention and has approved Subsidia’s consent to [CSID’s jurisdiction
in accordance with Art. 25(3).

Ergon Corp., a national of Eurostan, is an investor in Subsidia. In an ICSID
arbitration between Subsidia and Ergon, the tribunal has awarded Subsidia a
large amount of money as compensation against Ergon. Two years after the
award has been rendered, there is still no prospect of payment.

Ergon has considerable assets in bank accounts in the Republic of Monetaria.
Federalia, through its ambassador in Monetaria, has submitted an application
for the recognition and enforcement of the award to the district court in the
capital of Monetaria. The application requests the seizure of Ergon’s bank
accounts for the purpose of satistfying the award.

Federalia and Eurostan are Contracting Parties to the ICSID Convention.
Monetaria has signed but not ratified the Convention.

You are the judge deciding on Federalia’s application. Please provide a reasoned
decision.

Beflat v. Tuba

Beflat Inc., a national of the Kingdom of Major, is an investor in the Democratic
Republic of Tuba. Beflat has won an ICSID award against Tuba. The award
grants compensation in the amount of * (Euro) 3 million to Beflat. In addition,
the award orders Tuba to desist from infringing Beflat’s copyright in musical
recordings in the future.

Beflat entertains serious doubts as to whether Tuba will honour its obligations
under the award. Beflat wants to take all possible legal steps to make the
award effective. You are Beflat’s legal representative working at the law firm
Besharp & Presto and are asked to develop a strategy. You are given the
following information:

1. Tuba continues to infringe Beflat’s copyright in the countries Viola
and Harp. In Harp, Tuba has even started court proceedings to
obtain a declaration that the copyright in question belongs to Tuba
rather than to Beflat.

2. Tubahas assets in the Republic of Timpani. Beflat has information
that in Timpani there are bank accounts in the name of the Tuban
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Embassy with a balance of over ¢ 5 million. This amount is far in
excess of what is needed for the day-to-day running of the Embassy.
In addition, Fortissimo, a State-owned but legally independent
company of Tuba, operates in Timpani with as yet undisclosed
assets.

3. Tubaalso has a bank account in its name in the Commonwealth of
Bassoon. This bank account has no particular designation and
appears to be used for various types of government procurement
including occasional arms purchases. The balance in this bank
account is currently less that « 1 million. In addition, Tuba owns
the Allegro Hotels chain in Bassoon. But the hotel business is
currently depressed in Bassoon and it would be difficult to liquidate
these hotels.

All countries in question are Contracting States to the ICSID Convention.

Beflat wants to know where and how it should pursue its rights. In particular,
it wants to know if it would be permissible to orchestrate a concerted effort at
enforcement of the award in several countries simultaneously.

In addition, Beflat has learned that the Foreign Minister of Major, O.B.O.
Reed, has indicated her readiness, in principle, to exercise diplomatic protection
on behalf of Beflat. You are asked to express an opinion whether this would
be permissible.
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WHAT YOU WILL LEARN

The World Trade Organization (the “WTO”) was established and became
operational on 1 January 1995. It is the youngest of all major international
intergovernmental organizations and yet, it is arguably one of the most
influential in these times of economic globalization. It has also been one of the
most controversial and contested international organizations. To date, the
most successful feature of the WTO has been its dispute settlement system.
Some of the disputes dealt with by the WTO dispute settlement system have
triggered considerable public debate and have attracted much media attention.
This has been the case, for example, of the dispute on the European Union’s
preferential import regime for bananas', the dispute on the European Union’s
import ban on meat from cattle treated with growth hormones?, the dispute on
the United States’ import ban on shrimp harvested with nets not equipped
with turtle excluder devices?, the dispute on the United States’ special tax
treatment of export-related earnings®, the dispute on a French ban on asbestos?,
and most recently, the dispute on the United States’ safeguard measures on
steel.® Many of these disputes involve, directly or indirectly, developing
countries.

This Module is the first of four on the dispute settlement system of the WTO.
It gives a general introduction to the WTO and then describes the basic features
of the WTO’s dispute settlement system. Particular attention is given to the
position of developing countries in both the WTO in general and its dispute
settlement system in particular. Subsequent modules in this Course deal with
specific elements of the WTO dispute settlement system: the panel process
(Module 3.2), the appellate review process (Module 3.3) and the
implementation of recommendations and rulings (Module 3.4).

The first Section of this Module describes the origins of the WTO, its objectives,
functions, institutional structure, membership and decision-making procedures.
The second Section examines the basic rules of WTO law and policy, such as
the non-discrimination principles, the market access rules and the fair trade
rules, as well as the exceptions to these rules on economic and non-economic
grounds. The third Section describes the position of developing country
Members in the WTO system and the special and differential treatment these

! European Communities - Regime for the Importation, Sale and Distribution of Bananas (“EC —
Bananas 111"), complaint by Ecuador, Guatemala, Honduras, Mexico and the United States (DS27).
2 EC Measures concerning Meat and Meat Products (Hormones) (“EC — Hormones”), complaints by
the United States (DS26) and Canada (DS48).

3 United States — Import Prohibition of Certain Shrimp and Shrimp Products (“US — Shrimp”),
complaint by India, Malaysia, Pakistan and Thailand (DS58).

4 United States — Tax Treatment for “Foreign Sales Corporations” (“US — FSC”), complaint by the
European Communities (DS108).

3 European Communities — Measures Affecting the Prohibition of Asbestos and Asbestos-Containing
Products (“EC — Asbestos ”), complaint by Canada (DS135).

¢ United States - Definitive Safeguard Measures on Imports of Certain Steel Products, complaints by
the EC, Japan, Republic of Korea, China, Switzerland, Norway, New Zealand and Brazil (DS248,
DS249, DS251, DS252, DS253, DS254, DS258 and DS259).
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Members enjoy under WTO law. The fourth Section deals with WTO’s unique
dispute settlement system and examines the origins of the dispute settlement
system, its object and purpose, its jurisdiction, the access to the system, the
methods of dispute settlement, and the institutions and the proceedings of
WTO dispute settlement. The fifth Section addresses the use made by
developing country Members of the WTO dispute settlement system and gives
an overview of the special rules and procedures provided to allow these
Members to use the system more easily and effectively. Finally, the sixth
Section, briefly addresses past and current negotiations on the reform of the
WTO dispute settlement system.
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1. THE WORLD TRADE ORGANIZATION (WTO)

Objectives

1.1

On completion of this section, the reader should be able to describe
the historical origins of the WTO and the main elements of the
Agreement Establishing the WTO as well as the policy objectives of the
WTO, its functions, its institutional structure, its membership, its
decision-making procedures and its budget.

Origins of the WTO

Article XVI:1 WTO

ITO

1.1.1 General Agreement on Tariffs and Trade of 1947

Article XVI:1 of the Agreement Establishing the World Trade Organisation
states:

Except as otherwise provided under this Agreement or the Multilateral Trade
Agreements, the WTO shall be guided by the decisions, procedures and
cus-tomary practices followed by the CONTRACTING PA-RTIES to GATT
1947 and the bodies estab-lished in the frame-work of GATT 1947.

The origins of the WTO undisputedly lay in the General Agreement of Tariffs
and Trade on 1947 (“GATT 1947”). As is clear from Article XVI:1, quoted
above, these origins remain relevant because the decisions, procedures and
customary practices of the GATT 1947 still guide the WTO in many of its
actions.

In 1946 negotiations were started in London at the initiative of the United
States on the establishment of an international organization for trade to
complete the Bretton Woods structure of international economic institutions
already consisting at the time of the World Bank and the International Monetary
Fund. The negotiations on the Charter of the International Trade Organization
(the “ITO”) were continued in Geneva in 1947. In parallel with the negotiations
on the ITO Charter, countries also negotiated in Geneva on the reduction of
tariffs and on general clauses to protect the agreed tariff reductions. The latter
negotiations were successfully concluded in Geneva and resulted in the General
Agreement on Tariffs and Trade of 1947. While the GATT 1947 was intended
to be the first agreement concluded under the auspices of, and administrated
by, the ITO, the negotiators were not able to reach agreement on the ITO
Charter in Geneva in 1947. It was decided, however, to apply the GATT 1947
on a provisional basis while waiting for the completion of the negotiations on
the ITO Charter. In Havana in 1948, agreement was reached on the ITO
Charter. However, in the following years the United States Congress refused
to approve the Charter and consequently the ITO was never established.
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GATT

Uruguay Round

WTO Agreement

The demise of the ITO left an important gap in the Bretton Woods structure
of international economic institutions. To handle problems relating to their
trade relations, countries would as from the early 1950s onwards, turn to the
only existing multilateral “institution” for international trade, the GATT 1947.
Although the GATT was conceived as a multilateral agreement for the reduction
of tariffs, and not an international organization, it would over the years
successfully “transform” itself - in a pragmatic and incremental manner - into
a de facto international organization. In particular with regard to the reduction
of tariffs the GATT was very successful. However, it was less successful with
respect to the reduction of non-tariff barriers. Negotiations on the reduction
of non-tariff barriers are much more complex and, therefore, required among
other things a more “sophisticated” institutional framework than the GATT
offered. Furthermore, the GATT was only concerned with trade in goods.
However, in view of the ever increasing importance of services in the economic
activity of many countries, it was clear from the early 1980s that for trade in
services multilateral GATT-like disciplines would need to be agreed upon and
administered.

1.1.2 Uruguay Round Negotiations (1986-1993)

In September 1986, the GATT Contracting Parties decided in Punta del Este,
Uruguay, to start a new round of negotiations on the further liberalization of
international trade. The agenda for these negotiations was very broad and
ambitious and included for the first time trade in services, as well as the very
controversial issues of trade in agricultural products and trade in textiles. Also,
the improvement of the institutional mechanisms of the GATT and its dispute
settlement system was on the agenda. The establishment of a new international
organization for trade however, was initially not on the agenda of the Round.
It was only in 1990 that the first proposals for the establishment of a new
international trade organization were tabled by Canada and the European
Community, followed in 1991 by a joint proposal by Canada, the European
Community and Mexico. Initially many developing countries were quite critical
with respect to the idea of establishing a new international organization for
trade, partly because they considered that UNCTAD could and should fulfil
this function. Also the United States objected to the establishment of a new
international trade organization. In the course of 1992, however, most
developing countries became convinced of the appropriateness and the
timeliness of a new international trade organization. Only in the final stages of
the Uruguay Round negotiations in 1993 did the United States agree to such
a new organization.

More than seven years after its start in Punta del Este, the Uruguay Round
was finally concluded successfully in Geneva in December 1993. In April 1994
the Agreement Establishing the World Trade Organization was signed in
Marrakesh, Morocco. On 1 January 1995, the WTO Agreement entered into
force and the WTO became operational.
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1.2 The Agreement Establishing the World Trade

Organization

The Marrakesh Agreement Establishing the World Trade Organization (the
“WTO Agreement”) is the most ambitious and far-reaching international trade
agreement ever concluded. It consists of a short, 16-article long basic agreement
establishing the WTO and numerous agreements and understandings included
in the annexes to this agreement.

AGREEMENT ESTABLISHING THE WORLD TRADE
ORGANIZATION

ANNEX 1
ANNEX 1A: Multilateral Agreements on Trade in Goods

General Agreement on Tariffs and Trade 1994

Agreement on Agriculture

Agreement on the Application of Sanitary and Phytosanitary Measures
Agreement on Textiles and Clothing

Agreement on Technical Barriers to Trade

Agreement on Trade-Related Investment Measures

Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994

Agreement on Implementation of Article VII of the General Agreement
on Tariffs and Trade 1994

Agreement on Pre-shipment Inspection

Agreement on Rules of Origin

Agreement on Import Licensing Procedures

Agreement on Subsidies and Countervailing Measures

Agreement on Safeguards

ANNEX 1B: General Agreement on Trade in Services and Annexes

ANNEX 1C: Agreement on Trade-Related Aspects of Intellectual
Property Rights

ANNEX 2: Understanding on Rules and Procedures Governing the
Settlement of Disputes

ANNEX 3: Trade Policy Review Mechanism
ANNEX 4: Plurilateral Trade Agreements

Agreement on Trade in Civil Aircraft
Agreement on Government Procurement
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Article II:2 & 3 WTO

Article XVI:3 WTO

Annexes 1 to 4 WTO

On the relationship between the WTO Agreement and its Annexes as well as
on the binding nature of the Annexes, Article Il of the WTO Agreement states
in relevant part:

2. The agreements and associated legal instru-ments included in Annexes I,
2 and 3 (hereinafter referred to as “Multilateral Trade Agreements”) are
integral parts of this Agreement, binding on all Members.

3. The agreements and associated legal instru-ments included in Annex 4
(hereinafter referred to as “Plurilateral Trade Agreements”’) are also part
of this Agreement for those Members that have accepted them, and are
binding on those Members. The Plurilateral Trade Agreements do not
create either obligations or rights for Members that have not ac-cepted
them.

Furthermore, Article XVI:3 of the WTO Agreement provides:

In the event of a conflict between a provision of this Agreement and a provision
of any of the Mul-tilateral Trade Agreements, the provision of this Agreement
shall prevail to the extent of the conflict.

Most of substantive WTO law is found in the agreements contained in Annex
1. This Annex consists of three parts. Annex 1A contains 13 multilateral
agreements on trade in goods, Annex 1B contains the General Agreement on
Trade in Services (the “GATS”’) and Annex 1C the Agreement on Trade Related
Aspects of Intellectual Property Rights (the “TRIPS Agreement”). The most
important of the 13 multilateral agreements on trade in goods, contained in
Annex 1A, is the General Agreement on Tariffs and Trade 1994 (the “GATT
1994”). The GATT 1994 consists of the provisions of the GATT 1947, the
provisions of the legal instruments that have entered into force under the GATT
1947, six Understandings on particular GATT provisions and the Marrakesh
Protocol on tariff concessions. The plurilateral agreements in Annex 4 also
contain provisions of substantive law but are only binding upon those WTO
Members that are a party to these agreements. Annexes 2 and 3 hold
respectively, the Understanding on Rules and Procedures Governing the
Settlement of Disputes and the Trade Policy Review Mechanism, and also
contain procedural provisions.

1.3 Objectives of the WTO

Preamble WTO

The policy objectives that the WTO is to pursue are set out in the Preamble of
the WTO Agreement. According to this Preamble, the Parties to the WTO
Agreement agreed to the terms of this agreement and the establishment of the
WTO:

Recognizing that their relations in the field of trade and economic endeavour
—>»
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should be con-ducted with a view to raising standards of living, ensuring full
employment and a large and steadily growing volume of real income and
effective demand, and expanding the production of and trade in goods and
services, while allowing for the optimal use of the world’s resources in
accordance with the objective of sustainable development, seeking both to
protect and preserve the environment and to enhance the means for doing so
in a manner consistent with their respective needs and concerns at different
levels of economic development,

Recognizing further that there is need for positive efforts designed to ensure
that developing countries, and especially the least devel-oped among them,
secure a share in the growth in international trade commensurate with the
needs of their econo-mic development, ...

The ultimate objectives of the WTO are thus the raising of standards of living,
the attainment of full employment, the growth of real income and effective
demand, and the expansion of production of, and trade in, goods and services.
However, it is clear from the Preamble that in pursuing these objectives the
WTO must take into account the need to preserve the environment as well as
the needs of developing countries. The Preamble stresses the importance of
sustainable economic development and of the integration of developing
countries, and, in particular, least-developed countries, in the world trading
system. Both these aspects were absent from the preamble of the GATT 1947.
The statements in the Preamble of the WTO Agreement on the objectives of
the WTO are not without legal significance. In US — Shrimp, the Appellate
Body stated:

[The language of the Preamble of the WTO Agreement] demonstrates
recognition by WTO negotiators that optimal use of the world's resources
should be made in accordance with the objective of sustainable development.
As this preambular language reflects the intentions of negotiators of the WTO
Agreement, we believe it must add colour, texture and shading to our
interpretation of the agreements annexed to the WTO Agreement, in this case,
the GATT 1994. We have already observed that Article XX(g) of the GATT
1994 is appropriately read with the perspective embodied in the above
preamble.’

The preambular statements of the objectives of the WTO contradict the
contention that the WTO is only about trade liberalization without regard to
environmental degradation and global poverty.

The Preamble also indicates how these objectives are to be achieved. It states:

Being desirous of contributing to these ob-jectives by entering into reciprocal
and mutually advantageous arrangements directed to the substan-tial reduction

—>

7 Appellate Body Report, United States — Shrimp, para. 153

§ Article II:1 of the WTO Agreement
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of tariffs and other barriers to trade and to the elimination of discriminatory
treatment in international trade relations,

Resolved, therefore, to develop an integrated, more viable and durable
multilateral trading system encompassing the General Agreement on Tariffs
and Trade, the results of past trade liberalization ef-forts, and all of the results
of the Uruguay Round of Mul-tilateral Trade Negotiations,

Determined to preserve the basic prin-ciples and to further the objectives
underlying this multilateral trading sys-tem [ ...]

According to the Preamble of the WTO Agreement the two main instruments,
or means, to achieve the objectives of the WTO are agreements on the reduction
of trade barriers and the elimination of discrimination. These were also already
the two main instruments of the GATT 1947 but the WTO Agreement aims at
constituting the basis of an integrated, more viable and more durable multilateral
trading system.

1.4 Functions of the WTO

Article 2:1 WTO

Article Ill:1 WTO

In the broadest of terms, the primary function of the WTO is to:

... provide the common institu-tional framework for the conduct of trade
relations among its Members in matters related to the agree-ments and
associated legal instruments included in the Annexes to [the WTO] Agreement.’

More specifically, the WTO has been assigned five widely defined functions.
These functions are set out in Article III of the WTO Agreement and are
described below.

1.4.1 Implementation of the WTO Agreements

A first function of the WTO is to facilitate the implementation, administration
and operation of the WTO Agreement and the multilateral and plurilateral
agreements annexed to it. The WTO is also entrusted with the task of furthering
the objectives of these agreements. A concrete example of what this function
of “facilitating” and “furthering” entails, is the work of the WTO Committee
on Sanitary and Phytosanitary Measures (the “SPS Committee™). Article 12
of the SPS Agreement states that the SPS Committee shall inter alia:

.. encourage and facilitate ad hoc consultations or negotiations among
Members on specific sanitary or phytosanitary issues. The Committee shall
encourage the use of international standards, guidelines or recommendations
by all Members and, in this regard, shall sponsor technical consultation and
study with the objective of increasing co-ordination and integration between

—>
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Article lll: 2 WTO

international and national systems and approaches for approving the use of
food additives or for establishing tolerances for contaminants in foods,
beverages or foodstuffs.

This function of facilitating the implementation, administration and operation
of the WTO agreements and furthering the objectives of these agreements is
an essential function of the WTO. It involves most of its bodies and takes up
much of their time.

1.4.2 Forum for Trade Negotiations

A second function of the WTO is to provide a permanent forum for negotiations
amongst its Members. These negotiations may concern matters already dealt
with in the WTO agreements but may also concern trade matters currently not
yet addressed in WTO law. With regard to negotiations on matters already
dealt with, the WTO is “the” forum for negotiations while for other negotiations,
it is “a” forum among others. To date, WTO Members have negotiated and
concluded in the framework of the WTO a few trade agreements providing
for further market access in particular regarding services.

At the Doha Session of the Ministerial Conference in November 2001, the
WTO decided to start a new round of trade negotiations, commonly referred
to as the Doha Development Round. In the Ministerial Declaration, Ministers
stressed their “commitment to the WTO as the unique forum for global trade
rule-making and liberalization”.’ The Ministerial Declaration provides for an
ambitious agenda for negotiations. These negotiations include matters on which
WTO Members had already agreed in 1994 in the WTO Agreement to continue
negotiations, such as trade in agricultural products and trade in services (the
“built-in” agenda).!? In fact, negotiations on these matters had already started
in early 2000. Furthermore, the Doha Development Round negotiations also
include negotiations on matters such as market access for non-agricultural
products, dispute settlement, rules on anti-dumping duties, subsidies and
regional trade agreements and certain issues relating to trade and the
environment. The WTO Members also decided that after the Fifth Session of
the Ministerial Conference in 2003, they would start negotiations on the
relationship between trade and investment, the relationship between trade and
competition law, transparency in government procurement, trade facilitation
and issues relating to trade and the environment other than those already the
subject of negotiations. At the 2003 Session of the Ministerial Conference,
the modalities of these negotiations will be decided upon by “explicit
consensus”. In the meantime, the relevant WTO bodies will “prepare” these
negotiations by discussing and attempting to clarify the matters that will be
addressed in the negotiations.

¢ Ministerial Declaration, adopted 14 November 2001, WT/MIN(01)/DEC/1, 20 November 2001,
para. 4.
0 Article 20 of the Agreement on Agriculture and Article XIX of the GATS.
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Article lll: 3 WTO

Article lll: 4 WTO

With regard to the organization of the negotiations, the Doha Ministerial
Declaration states that the negotiations to be pursued under the terms of this
declaration shall be concluded not later than 1 January 2005. With the
exception of the improvements and clarifications of the Dispute Settlement
Understanding, the conduct, conclusion and entry into force of the outcome
of the negotiations shall be treated as parts of a single undertaking.

The Doha Ministerial Declaration explicitly states:

The negotiations shall be conducted in a transparent manner among
participants, in order to facilitate the effective participation of all. They shall
be conducted with a view to ensuring benefits to all participants and to
achieving an overall balance in the outcome of the negotiations.”

1.4.3 Settlement of Disputes

A third and very important function of the WTO is the administration of the
WTO dispute settlement system which is detailed below.!?

1.4.4  Monitoring of Trade Policies

A fourth function of the WTO is the administration of the trade policy review
mechanism (the “TPRM?”)."* The TPRM provides for the regular collective
appreciation and evaluation of the full range of individual Members’ trade
policies and practices and their impact on the functioning of the multilateral
trading system. The purpose of the “TPRM” is to contribute to improved
adherence by all Members to the WTO agreements by achieving greater
transparency in, and understanding of, the trade policies and practices of
Members.

Under the TPRM, the trade policies and practices of all Members are subject
to periodic review. The four largest trading entities, i.e., the European
Communities, the United States, Japan and Canada are subject to review every
two years. The next 16 largest trading nations are reviewed every four years.
Other Members, including most developing country Members, are reviewed
every six years, except that a longer period may be fixed for least-developed
country Members. The trade policy reviews are carried out by the Trade Policy
Review Body on the basis of two reports: a report supplied by the Member
under review, in which the Member describes the trade policies and practices
it pursues and a report drawn up by the WTO Secretariat.'* These reports,
together with the minutes of the meeting of the Trade Policy Review Body are

" Ministerial Declaration, adopted 14 November 2001, WT/MIN(01)/DEC/1, 20 November 2001,
paras. 45, 47 and 49.

2 See below, Sections 4 and 5 of this Chapter.

5 WTO Agreement, Annex 3, Trade Policy Review Mechanism.

" The two reports cover all aspects of the Member's trade policies, including its domestic laws and
regulations, the institutional framework, bilateral, regional and other preferential agreements, the
wider economic needs and the external environment.
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published after the review and are a valuable source of information on a WTO
Member’s trade policy and practices.

It is important to note that the TPRM is not intended to serve as a basis for the
enforcement of specific obligations under the WTO agreements or for dispute
settlement procedures, or to impose new policy commitments on Members.
However, by publicly denouncing the inconsistency with WTO law of a
Member’s trade policy or practices, the TPRM intends to “shame” Members
into compliance and to bolster domestic opposition against trade policy and
practices inconsistent with WTO law. Likewise, by publicly praising free trade
policies, the TPRM bolsters, both internationally and domestically, support
for such policies.

In his concluding remarks at the meeting in January 2002 at which the TPRB
concluded the trade policy review of Pakistan, the Chairperson of the TPRB
observed:

Purely as an aside, and as much a comment on the review process as on this
Review, I was struck by [Pakistan's] Secretary Beg's remarks that questions
had given his delegation food for considerable thought and that sources of
information had been found of which he was unaware. This goes to the heart
of our work: not only do we learn a lot about the Member, but also often the
Member learns a lot about itself. Moreover, this is put into a multilateral
setting, thus serving to strengthen our system. Increasingly our work highlights
the value of the Trade Policy Review Body. ”’

1.4.5 Cooperation with other Organizations

A fifth and final function of the WTO is to cooperate with international
organisations and non-governmental organizations.

Article II1:5 of the WTO Agreement refers specifically to cooperation with the
IMF and the World Bank. Such cooperation is mandated by the need for greater
coherence in global economic policy making. The WTO has concluded
agreements with both the IMF and the World Bank to give form to this
cooperation. !¢

Pursuant to Article V of the WTO Agreement, which is entitled “Relations
with Other Organizations”, the WTO is also to cooperate with other
international organizations and may cooperate with non-governmental
organizations (“NGO’s”). The WTO has concluded cooperation arrangements
with, inter alia, the International Labour Organization, the World Intellectual
Property Organization and UNCTAD. The WTO and UNCTAD jointly operate
and finance the International Trade Centre (the ITC), which works with

5 PRESS/TPRB/187, dated 25 January 2002.

s Agreement between the International Monetary Fund and the World Trade Organization, contained
in Annex I of WT/GC/W/43'% and the Agreement between the International Bank for Reconstruction
and Development and the World Trade Organization, contained in Annex Il of WT/GC/W/43.
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developing countries and economies in transition to set up effective trade
promotion programmes, with a focus on the private sector.

The WTO Secretariat also keeps close links with numerous NGO’s concerned
with trade matters. On 18 July 1996 the General Council adopted a set of
guidelines clarifying the framework for relations with NGOs.!” In these
guidelines the General Council “recognizes the role NGOs can play to increase
the awareness of the public in respect of WTO activities.” It is important for
the WTO to maintain an informal and positive dialogue with the various
components of civil society. To date, “cooperation” with NGOs has essentially
focused on attendance by NGOs of Ministerial Conferences, symposia for
NGOs on specific issues, regular briefings for NGOs on the work of the WTO
and the day-to-day contact between the WTO Secretariat and NGOs. The
WTO Secretariat also forwards regularly to WTO Members a list of documents,
position papers and newsletters submitted by NGOs. This list is also made
available on a special section of the WTO Website, devoted to NGOs and
WTO activities organized for the benefit of NGOs.

Institutional Structure of the WTO

To carry out the functions and tasks entrusted to the WTO, the WTO Agreement
provides for a manifold of bodies. The basic institutional structure of the WTO
is set out in Article IV of the WTO Agreement. Subordinate committees and
working groups have been added to this structure by later decisions.

7 Guidelines for arrangements on relations with Non-Governmental Organizations, Decision
adopted by the General Council on 18 July 1996, WT/L/162, 23 July 1996.
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This chart in fact only shows the “tip of the iceberg”. There is at present a
total of 70 WTO bodies of which 34 are standing bodies open to all Members. "’
Many of these WTO bodies meet on a regular basis and this makes for a very
heavy workload for WTO diplomats. In 2001, WTO bodies held nearly 1,000
formal and informal meetings.?® For many developing country Members, with

8 This chart can be found at www.wto.org.

¥ Statement by Mr. Miguel Rodriguez Mendoza, WTO Deputy Director-General, to the General
Council on 13 February 2002, at www.wto.org. The ad hoc bodies (i.e., the non-standing bodies),
which are also open to all Members, include the TNC, the two TNC negotiating groups and the 28
accession working parties. There are currently five plurilateral bodies which are only open to the
parties to the relevant plurilateral agreement.

20 Statement by Mr. Miguel Rodriguez Mendoza, WTO Deputy Director-General, to the General
Council on 13 February 2002, at www.wto.org. In 2001, there were nearly 400 formal meetings, 500
informal meetings and some 90 other meetings such as symposia, workshops and seminars organized
under the auspices of WTO bodies. The number of meetings is calculated on the basis of half-day
units.
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no or a very small permanent delegation in Geneva, the intensity of the work
of the WTO is a serious problem.

The institutional structure of the WTO includes, at the highest level, the
Ministerial Conference, at a second level, the General Council, the DSB and
TPRB, and, at lower levels, specialised Councils, Committees and working
groups. Furthermore, this structure includes quasi-judicial and other non-
political bodies as well as the WTO Secretariat.

1.5.1 Ministerial Conference

The Ministerial Conference is the supreme WTO body. The Ministerial
Conference is composed of minister-level representatives of all Members. The
Ministerial Conference has decision-making powers on all matters under any
of the multilateral WTO agreements. The Ministerial Conference is, however,
not often in session. Since 1995, there have been four sessions of the Ministerial
Conference, each lasting only a few days: Singapore (1996), Geneva (1998),
Seattle (1999) and Doha (2001). Since the Ministerial Conference is required
to meet at least once every two years, the next session of the Ministerial
Conference will take place before the end of 2003.

The sessions of the Ministerial Conference are major media events and thus
focus the minds of the political leaders of the WTO Members on the current
challenges to, and the future of, the multilateral trading system. The
“Ministerials” offer a much-needed bi-annual opportunity to give political
leadership and guidance to the WTO and its actions.

1.5.2 General Council

The General Council is composed of ambassador-level diplomats and normally
meets once every two months. All WTO Members are represented in the
General Council. As all other WTO bodies, except the Ministerial Conference,
the General Council normally meets at the WTO headquarters in Geneva.

The General Council is responsible for the continuing, day-to-day management
of the WTO and its many activities. In between sessions of the Ministerial
Conference, the General Council exercises the full powers of the Ministerial
Conference. In addition to the powers of the Ministerial Conference, the
General Council also carries out a few functions specifically assigned to it.
The General Council is responsible for the adoption of the annual budget and
the financial regulations.?!

The functions assigned to the General Council also concern dispute settlement
and trade policy review. As Articles IV:3 and 4 of the WTO Agreement state,
the General Council convenes as appropriate to dis-charge the responsibilities
of the Dispute Settlement Body (the “DSB”) and the Trade Policy Review

2 Article VII:1-3 of the WTO Agreement.
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Body (the “TPRB”) respectively. The General Council, the DSB, and the TPRB
are in fact the same body although they each have their own chairperson and
rules of procedure. The DSB and the TPRB are the alter ego of the General
Council. The DSB has a regular meeting once a month but may have additional
meetings in between. The TPRB normally also meets (at least) once a month.

1.5.3 Specialized Councils, Committees and Working

At the level below the General Council, the DSB and the TPRB, there are
three, so-called specialized Councils: the Council for Trade in Goods; the
Council for Trade in Services; and the Council for TRIPS. All WTO Members
are represented in these specialized Councils although many Members, in
particular developing country Members, may find it difficult to attend all of
the meetings. Under the general direction of the General Council, these
specialized Councils oversee the functioning of the multilateral agreements in
Annex 1A, 1B or 1C respectively. They assist the General Council and the
Ministerial Conference in carrying out their functions. They carry out the tasks
that the General Council or provisions of the relevant agreements have entrusted
to them. The WTO Agreement itself explicitly stipulates, for example, that the
Ministerial Conference and the General Council can only exercise their authority
to adopt authoritative interpretations of the multilateral trade agreements of
Annex 1 on the basis of a recommendation of the specialized Council overseeing
the functioning of the agreement at issue.? The specialized Councils also play
an important role in the procedure for the adoption of waivers and the
amendment procedure.”

Apart from three specialized Councils, there is a number of committees and
working groups to assist the Ministerial Conference and the General Council
in carrying out their functions. The WTO Agreement itself provides for three
such committees: the Committee on Trade and Development, the Commit-tee
on Balance-of-Payments Restrictions and the Com-mittee on Budget, Finance
and Administration. The Committee on Trade and Development (the “CTD)
is the body in which any WTO Member can bring up any matter relating to
international trade and development. Its core functions are to review
continuously the participation of developing countries in the multilateral trading
system and take initiatives to expand the trade opportunities of developing
countries. The CTD also reviews the application of the special and differential
treatment provisions for developing country Members provided in the WTO
agreements. The Sub-Committee on Least-Developed Countries assists the
CTD on trade and development issues relating to those countries.

In 1995 the General Council established the Committee on Trade and
Environment (the “CTE”). In November 2001, the Doha Ministerial Conference
established a Trade Negotiations Committee (the “TNC”) to supervise the
overall conduct of the new trade negotiations mandated in the Doha Ministerial

22 Article IX:2 of the WTO Agreement.
3 Article IX:3(b) and Article X:1 of the WTO Agreement.
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Declaration.* Most of the actual negotiations are conducted in two newly
established negotiating groups, one on market access and one on rules, and
six already existing standing WTO bodies that meet in special session.

A number of the Multilateral Agreements on Trade in Goods also provide for
a committee to carry out certain functions relating to the implementation of
the particular agreement. By way of example, we mention here the SPS
Committee. Article 12.1 of the SPS Agreement states inter alia:

A Committee on Sanitary and Phytosanitary Measures is hereby established
to provide a regular forum for consultations. It shall carry out the functions
necessary to implement the provisions of this Agreement and the furtherance
of its objectives, in particular with respect to harmonization. The Committee
shall reach its decisions by consensus.

All the above WTO bodies are political in nature. The WTO also has a number
of quasi-judicial and other non-political bodies. Most prominent among these
bodies are the ad hoc dispute settlement panels and the standing Appellate
Body, which are discussed in detail below.”> However, the WTO also has other
bodies that are, if not quasi-judicial in nature, definitely non-political. The
best example of such a body is the Textile Monitoring Body (the “TMB”).?
The TMB is composed of nationals of Members who sit not as representatives
of their country but in their personal capacities.

1.5.5 WTO Secretariat

The WTO has a Secretariat based in Geneva, Switzerland, with a staff of
some 550 officials.?” This makes it undoubtedly one of the smallest Secretariats
of the main international organizations. A Director-General, who is appointed
by the Ministerial Conference, heads the Secretariat.?® The Ministerial
Conference also adopts regulations setting out the powers, duties, conditions
of service and term of office of the Director-General. The current Director-
General, Dr. Supachai Panitchpakdi, of Thailand, took office on 1 September
2002.

?* Para. 46 of the Doha Ministerial Declaration.

2 See below, Section 4.6

% Article 8:1 of the Agreement on Textiles and Clothing.

27 This number does not include the staff of the Secretariat of the Appellate Body, which is independent
from the WTO Secretariat (see below). The 2001 WTO budget provided in total for 552 posts for the
WTO and Appellate Body Secretariats;, however, almost 40 posts were vacant or under recruitment.
Vacancies are the subject of open competition. The final selection of professional staff is always done
on the basis of a written exam and an interview. The recruitment process is highly competitive.
Vacancies are advertised by means of vacancy notices, the distribution of which is made to all of the
official representatives of the governments participating in the WTO. They are also posted on the
WTO website (www.wto.org) and occasionally advertised in the press.

2 Article VI:2 of the WTO Agreement.
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The Director-General and WTO staff are independent and impartial
international officials, who shall not seek or accept instructions from any
government or any other authority external to the WTO. The Members of the
WTO are under an obligation to respect the international character of the
responsibilities of the Director-General and of the WTO staff and must not
seek to influence them in the discharge of their du-ties.

As WTO Members often point out, the WTO is “a Member-driven”
organization. The Members, and not the Director-General or the WTO
Secretariat, take decisions. Neither the Director-General nor the WTO
Secretariat has any decision-making powers. The Director-General and the
WTO Secretariat act primarily as an “honest broker” in, or a “facilitator” of,
the decision-making processes in the WTO. They will seldom be the initiator
of proposals for action or reform. In that seemingly modest role, the Director-
General and the WTO Secretariat can, however, make an important contribution
to helping the Members to come to an agreement or decision. The main duties
of the WTO Secretariat are to provide technical and professional support for
the various WTO bodies, to provide technical assistance for developing country
Members, to monitor and analyse developments in world trade, to advise
governments of countries wishing to become Members of the WTO, and to
provide information to the public and the media. The Secretariat also provides
administrative support and legal assistance in the dispute settlement process.

The WTO Secretariat is organized into divisions with a functional role (e.g.,
the Agriculture and Commodities Division, the Services Division and the
Market Access Division), divisions with an information and liaison role (e.g.,
the Information and Media Relations Division) and divisions with a support
role (e.g. the Administration and General Services Division and the Language
Services and Documentation Division). Divisions are normally headed by a
Director who reports to one of the WTO’s four Deputy Directors-General or
directly to the Director-General.
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WTO Secretariat Organization Chart on 1 October 2002%
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1.6 Membership and Accession

1.6.1

States & customs
territories

Developing countries

Membership

On 1 September 2002, the WTO had 144 Members. The current list of Members
can be found on the WTO website (www.wto.org). The WTO Membership
includes not only States. Also separate customs territories pos-sessing full
autonomy in the conduct of their external commercial relations and in the
other matters covered by the WTO Agreement can be WTO Members. Two
examples of such WTO Members that are not States but separate customs
territories, are Hong Kong, China, and the Separate Customs Territory of
Taiwan, Penghu, Kinmen and Matsu. Also the European Communities is a
WTO Member but this is a case apart, specifically provided for in the WTO
Agreement. Both the European Communities and the 15 Member States of
the European Union are Members of the WTO.

A large majority of the 144 Members of the WTO are developing countries.
There is no WTO definition of a “developing country”. The status of
“developing country Member” is based to a large extent on self-selection.
Members announce for themselves whether they are “developed” or
“developing” countries. Developing country Members benefit from special
and differential treatment under many of the WTO agreements and receive

2% This chart can be found at www.wto.org .
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Least-developed
countries

Article XI WTO

Article XIl WTO

WTO technical assistance.* Other members can, and occasionally do, challenge
the decision of a Member to make use of special and differential treatment
provisions available to developing countries.

In recent years, developing country Members have played an increasingly
important role in the WTO. This increased importance was very clear at the
Doha Session of the Ministerial Conference in November 2001 and is reflected
in the WTO Work Programme adopted in Doha.

Among the developing country Members there were on 1 September 2002,
30 least-developed countries. The WTO recognizes as least-developed
countries, those countries that have been designated as such by the United
Nations.’! Least-developed countries benefit from additional special and
differential treatment.*

1.6.2 Accession Procedure

The WTO Agreement initially provided for two ways of becoming a WTO
Member. The first, “original membership”, was provided for in Article XI of
the WTO Agreement, and allowed Contracting Parties to the GATT 1947 (and
the European Communities) to join the WTO by accepting the terms of the
WTO Agreement and the Multilateral Trade Agreements and making
concessions and commitments for both trade in goods and services (embodied
in national schedules, annexed to the GATT 1994 and the GATS respectively).
This way of becoming a WTO Member was only available until March 1997.

The second way of becoming a WTO Member is through accession and this
way is open indefinitely. To become a WTO Member through accession, a
country or customs territory has to negotiate the terms of membership with
those countries and customs territories that are already Members. The candidate
for membership always has to accept the terms of the WTO Agreement and all
Multilateral Trade Agreements. This is not up for negotiation. The subjects of
the accession negotiations are the market access commitments and concessions
the candidate for membership has to make. A “ticket of admission” is negotiated.
When a State or customs territory accedes to the WTO, it instantly benefits
from all the efforts that WTO Members have undertaken to date to reduce
barriers to trade and increase market access. In return for the access to the
markets of current Members that a new Member will obtain, the new Member
will itself have to open up its market to the current Members. The extent of
the market access commitments and concessions that a candidate for

30 See below, section 3.2 and section 5.

31 Currently the United Nations designate 49 countries as least-develop countries. The least-developed
countries among the WTO Members are Angola, Bangladesh, Benin, Burkina Faso, Burundi, Central
African Republic, Chad, Congo, Democratic Republic of the, Djibouti, Gambia, Guinea, Guinea
Bissau, Haiti, Lesotho, Madagascar, Malawi, Maldives, Mali, Mauritania, Mozambique, Myanmar,
Niger, Rwanda, Senegal, Sierra Leone, Solomon Islands, Tanzania, Togo, Uganda, Zambia. Seven
additional least-developed countries are in the process of accession to the WTO. They are: Cambodia,
Cape Verde, Laos, Nepal, Samoa, Sudan and Vanuatu. Furthermore, Bhutan, Ethiopia and Yemen are
WTO Observers.

32 See below, Section 3.2 and Section 5.
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membership will be expected to make will depend on its economic development,
financial and trade needs and its administrative and institutional capability.
Even when no major problems are encountered, accession negotiations are
usually long. The shortest accession process to date took just under three
years. The accession negotiations with Algeria have now been going on since
1987. The slowness of the accession negotiations has drawn considerable
criticism.

In 2002, there were 28 countries negotiating their accession. The most
important ongoing accession negotiations, in both economic and political terms,
are those with Russia and Saudi Arabia. The most difficult and most important
accession negotiations ever conducted were those with China. The accession
negotiations with China took almost 15 years and resulted in a legal text of
some 900 pages. On 11 December 2001, China formally became a Member of
the WTO. In order to join the WTO, China has agreed to undertake a series of
important market access commitments and concessions and to offer a more
predictable environment for trade and foreign investment in accordance with
WTO rules.

1.7 Decision-Making by the WTO

With respect to decision-making by WTO bodies, there is a distinction between
the normal decision-making procedure, which applies as the default procedure,
and a number of special procedures for specific decisions.

1.7.1 Normal Procedure

The normal decision-making procedure for WTO bodies is set out in Article
IX: 1 of the WTO Agreement, which states:

The WTO shall continue the practice of decision-making by consensus followed
under GATT 1947. Except as otherwise provided, where a decision cannot be
arrived at by consensus, the matter at issue shall be decided by voting. At
meetings of the Ministerial Conference and the General Council, each Member
of the WTO shall have one vote. [...] Decisions of the Ministerial Conference
and the General Council shall be taken by a majority of the votes cast, unless
otherwise provided in this Agreement or in the relevant Multilateral Trade
Agreement.

A WTO body is deemed to have decided by consensus on a matter submitted
for its consideration, if no Member present at the meeting when the decision is
taken, formally objects to the proposed decision.* In other words, unless a
Member explicitly objects to the proposed decision, that decision is taken.

¥ Footnote 1 to Article IX of the WTO Agreement.
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If consensus cannot be achieved, Article IX:1 of the WTO Agreement provides
for voting on a one-country/one-vote basis.** Under the normal procedure,
decisions are then taken by a majority of the votes cast. As under the old
GATT, however, it is very exceptional for WTO bodies to vote.

1.7.2 Special Procedures

The WTO Agreement sets out a number of decision-making procedures that
deviate from the normal procedure discussed above. For example, all decisions
taken by the DSB are taken by consensus; resort to voting is not possible.*
Decisions of the Ministerial Conference or the General Council to adopt an
interpretation of provisions of the WTO Agreement or the multilateral trade
agreements are taken by a three-fourths majority of the Members.*® Decisions
to waive an obligation imposed on a Member are taken by the same majority
if Members do not reach a consensus within an agreed maximum time period
of 90 days.*” Decisions on accession are taken by a two-thirds majority of the
Members.*® Decisions on amendments require in most cases also a two-thirds
majority of the Members, if Members do not succeed in reaching a consensus
within a time period, which will normally be 90 days.** Finally, decisions on
the budget and on financial regulations require a two-thirds majority of the
votes comprising more than half of the Members.*°

1.8 Budget of the WTO

Article VIl WTO

The total WTO budget for 2002 amounts to SF 143 m.*! In comparison with
the annual budget of other international organizations, the WTO’s annual budget
is small and reflects the small size of the Secretariat and the relatively limited
scope of the WTQ’s activities outside Geneva.

The contributions of Members to the WTO budget are established according
to a formula based on their share of international trade in goods, services and
intellectual property rights for the last three years for which data is available.
There is a minimum contribution of 0.015 per cent for Members whose share
in the total trade of all Members is less than 0.015 per cent. The Member
States of the European Union are by far the largest contributors to the WTO
budget.

3 Whereas each WTO Member has one vote, Article IX:1 of the

WTO Agreement provides that when the European Communities exercises its right to vote, it shall
have a number of votes equal to the number of the EU Members States which are Members of the
WTO.

3 Article 2.4 of the DSU.

¥ Article IX:2 of the WTO Agreement.

7 Article IX:3 of the WTO Agreement.

3 Article XII:2 of the WTO Agreement.

¥ Article X of the WTO Agreement.

“ Article VII:3 of the WTO Agreement..

“ The 2002 Budget represents an increase of almost seven per cent over the 2001 budget to allow the
WTO Secretariat to give more technical assistance to developing countries and contribute more to
capacity building in these countries as mandated at the Doha Session of the Ministerial Conference.
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1.9 Test Your Understanding

1.

What are the historical origins of the WTO and to which extent are
these origins still relevant today?

. How many different agreements make up the W70 Agreement?

Which agreement prevails in case of conflict? What is the difference
between the multilateral and the plurilateral trade agreements
annexed to the WTO Agreement?

. What are the WTQ’s policy objectives according to the Preamble

of the WTO Agreement and what are the two main instruments to
achieve these objectives?

. Which are the five key functions of the WTO? To which of these

functions does the Doha Development Round relate? What is the
objective of the trade policy review mechanism? Does the WTO
involve in any way NGOs in its activities?

. What are the main bodies of the WTQO? Are all Members represented

in these bodies? Does the frequency of meetings raise particular
problems for developing country Members?

. Is membership of the WTO limited to States? Is accession to the

WTO comparable to accession to the United Nations? How does a
State become a member of the WTO?

. How do WTO bodies normally take decisions? When does a WTO

body resort to voting? Do the United States, the European
Communities, India, Costa Rica and Burkina Faso have the same
number of votes?
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2. BASIC RULES OF WTO LAW AND POLICY

Objectives

2.1

On completion of this section, the reader will be able to identify the
basic rules of WTO law and policy that are the foundation of what is
commonly referred to as the multilateral trading system.

Non-Discrimination

MFN Treatment

National Treatment

There are two principles of non-discrimination in WTO law: the most-favoured-
nation (MFN) treatment obligation and the national treatment obligation.*

The MFN treatment obligation requires a WTO Member that grants certain
favourable treatment to another country, to grant that same favourable
treatment to all other WTO Members. A WTO Member is not allowed to
discriminate between its trading partners by giving some countries more
favourable treatment than others in terms of, for example, market access or
the application of domestic regulation. The MFN treatment obligation is the
single most important rule in WTO law. Without this rule the multilateral
trading system would and could not exist. It applies both to trade in goods
(Article I of the GATT 1994) and to trade in services (Article IT of the GATS).*

The national treatment obligation requires a WTO Member to treat “like”
foreign and domestic products, services or service suppliers equally. Where
the national treatment obligation applies, foreign products, services or service
suppliers may, once they have entered the domestic market, not be subject to
less favourable taxation or regulation than “like”* domestic products, services
or service suppliers. Pursuant to the national treatment obligation, a WTO
Member is not allowed to discriminate between its own products, services or
service suppliers and foreign products, services or service suppliers. For trade
in goods, the national treatment obligation has general application (Article
II1:2 and I1I:4 of the GATT 1994). For trade in services, the national treatment
obligation applies to the extent WTO Members have explicitly committed
themselves in respect of specific services to treat foreign and domestic services
and service suppliers equally (Article XVII of the GATS). Such commitments
are made in a Member’s Schedule of Specific Commitments. ¥

2.2 Market Access

WTO law contains three main groups of rules regarding market access: rules
concerning customs duties, i.e., tariffs; rules concerning quantitative
restrictions, such as quotas; and rules concerning (other) non-tariff barriers,

# See also Modules 3.5, 3.6 and 3.8 of this Course.

“ Also the TRIPS Agreement provides in Article 4 for a MFN treatment obligation.

“ With respect to taxation, the national treatment obligation also applies to “directly competitive or
substitutable” foreign and domestic products.

# The TRIPS Agreement provides in Article 3 for a national treatment obligation.
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Customs Duties

Quantitative
Restrictions

Non-Tariff Barriers

Transparency &
Jjusticiability

such as technical regulations and standards, sanitary and phytosanitary
measures, customs formalities and government procurement practices.
Furthermore, the principles of transparency and “justiciability” are important
for effective market access.*®

Under WTO law the imposition of customs duties on trade in goods is not
prohibited but WTO law calls upon countries to negotiate the mutually
beneficial reduction of customs duties. These negotiations result in tariff
concessions or bindings, which are listed in a Member’s Schedule of
Concessions. For those products for which such a tariff binding exists, the
customs duties applied may no longer exceed the level at which they were
bound (Article IT:1 GATT 1994).¥

While customs duties are in principle not prohibited (but may not exceed the
level at which they are bound), quantitative restrictions (“QRs”) on trade in
goods are, as a general rule, forbidden. Unless one of many exceptions applies,
WTO Members are not allowed to ban the importation or exportation of goods
or to subject them to quotas (Article XI:1 GATT 1994) With regard to trade
in services, a Member who has undertaken market-access commitments with
respect to a specific sector may generally speaking not maintain or adopt
quantitative restrictions in that sector, unless otherwise specified in its Schedule
(Article XVI:2 GATS).

Non-tariff barriers to trade (“NTBs”), such as technical regulations and
standards, sanitary and phytosanitary measures, customs formalities and
government procurement practices are today for many products and many
countries more important barriers to trade than customs duties or quantitative
restrictions. Rules on these and other non-tariff barriers are set out in a number
of GATT provisions (e.g., Article VIII GATT 1994) and specific WTO
agreements, such as the Agreement on Sanitary and Phytosanitary Measures
(the “SPS Agreement”) and the Agreement on Technical Barriers to Trade
(the “TBT Agreement”). The latter agreements not only prohibit measures
that discriminate between “like” foreign and domestic products. The TBT
Agreement, for example, also requires in respect of technical regulations that
these regulations are not more trade-restrictive than necessary to fulfil one of
the legitimate policy objectives mentioned in the Agreement (e.g., the protection
of human health and safety).”* The SPS Agreement requires inter alia that
sanitary and phytosanitary measures are based on scientific principles and are
not maintained without sufficient scientific evidence (except when the measures
are only provisional in nature).*

The obligation on Members to publish all trade laws, regulations and judicial
decisions in such a manner as to allow governments and traders to become
acquainted with them (the principle of transparency) is important to ensure

% See also Modules 3.5, 3.6 and 3.8 of this Course.

7 Customs duties are not imposed on trade in services and the GATS therefore does not provide for
rules on customs duties.

% See also Module 3.9 of this Course.

# See also Module 3.7 of this Handbook.
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effective access to foreign markets.*° Likewise, the obligation on Members to
maintain or institute judicial, arbitral or administrative tribunals for the purpose,
inter alia, of the prompt, objective and impartial review of administrative
decisions affecting trade in goods or services is essential to guarantee security
and predictability in international trade (the principle of “justiciability”).*!
Generally, Members must ensure that all measures of general application
affecting trade in goods and services are administered in a reasonable, objective
and impartial manner.>?

2.3 Protection Against Unfair Trade

Dumping

Subsidies

WTO law does not have general rules on unfair trade practices, but it does
have some highly technical and complex rules that relate to specific forms of
“unfair” trade. These rules concern dumping and subsidies.

Dumping, i.e., to bring a product onto the market of another country at a
price less than the normal value of that product, is condemned but not prohibited
in WTO law. However, when the dumping causes or threatens to cause material
injury to the domestic industry of a country, WTO law allows that country to
impose anti-dumping duties on the dumped products in order to offset the
dumping. The relevant rules are set out in Article VI of the GATT 1994 and
the Anti-Dumping Agreement.>

Subsidies, i.e., a financial contribution by a government or public body that
confers a benefit, are subject to a complex set of rules. Some subsidies, such
as export subsidies and subsidies contingent upon the use of domestic over
imported products are, as a rule, prohibited. Other subsidies are not prohibited
but when they cause adverse effects to the interests of other countries, the
subsidizing country should withdraw the subsidy or take appropriate steps to
remove the adverse effects. If the subsidizing country fails to do so,
countermeasures commensurate with the degree and nature of the adverse
effect may be authorized.>*

If a prohibited or other subsidy causes or threatens to cause material injury to
the domestic industry of a country producing a “like” product, that country is
authorized to impose countervailing duties on the subsidized products to offset
the subsidization.

The rules applicable to subsidies and countervailing duties are set out in Articles
VI and XVI of the GATT 1994 and the Agreement on Subsidies and
Countervailing Measures (the “SCM Agreement”).>> Subsidies relating to

30 See, e.g., Article X:1 of the GATT 1994 and Article III:1 of the GATS.

31 See, e.g., Article X:3(b) of the GATT 1994 and Article VI:2(a) of the GATS.

32 See, e.g., Article X:3(a) of the GATT 1994 and Article VI:1 of the GATS.

33 See also Module 3.11 of this Course.

3 Until 1 January 2000, there was a third category of so-called “non-actionable subsidies” regulated
in Articles 8 and 9 of the SCM Agreement. However, the WTO Members failed to agree on the
extension of the application of these provisions and these provisions therefore lapsed (see Article 31
of the SCM Agreement).

33 See alsoModule 3.12 of this Course.
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agricultural products are subject to different (more lenient) rules set out in the
Agreement on Agriculture.

2.4 Trade and Competing Interests and Values

Apart from the above basic rules and principles , WTO law also provides for
a number of general exceptions to these basic rules and disciplines to allow
countries in certain circumstances to take account of economic and/or non-
economic interests and values that compete with free trade.>

2.4.1 Competing Non-Economic Interests and Values

The non-economic interests and values include the protection of the
environment, public health, public morals and national security. Pursuant to
Article XX of the GATT 1994 or Article XIV of the GATS, Members may
take measures that are “necessary”, for example, to protect public health,
provided the application of these measures does not constitute arbitrary or
unjustifiable discrimination or a disguised restriction on international trade.
Article XXI of the GATT 1994 and Article XIV bis of the GATS allow Members
to take measures to protect national security interests. It also allows the taking
of measures to give effect to UN mandated trade embargoes or sanctions.

2.4.2 Competing Economic Interests and Values

Economic interests that may compete with trade include the protection of a
domestic industry from serious injury inflicted by an unexpected and sharp
surge in imports. Article XIX of the GATT 1994 and the Agreement on
Safeguards allow Members to take safeguard measures (in the form of the
imposition of customs duties above the binding or the imposition of quotas)
giving temporary protection to the domestic industry.’” Other economic
interests that may compete with trade are the safeguarding of the balance of
payments*® and the pursuit of regional economic integration.*® These exceptions
may be invoked by all countries and will allow these countries, if they meet
certain specific conditions, to deviate from the basic rules and disciplines.

2.5 Test Your Understanding

1. Which basic rules of WTO law and policy constitute the foundation
of the multilateral trading system?

2. What do the MFN treatment obligation and the national treatment
obligation have in common? In what do they differ?

3 See also Module 3.5, 3.6, 3.8 and 3.13 of this Course.

7 For safeguard measures relating to trade in services, see Article X of the GATS.
% See Article XII of the GATT 1994 and Article XII of the GATS.

7 See Article XXIV of the GATT 1994 and Article V of the GATS.
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3. How do the basic WTO rules on customs duties and quantitative
restrictions differ? Do WTO rules on non-tariff barriers only
prohibit discrimination between domestic and foreign products?

4. Do WTO rules prohibit dumping or subsidization of imported
products? Do WTO rules allow Members to take action against
dumped or subsidized imports?

5. Generally speaking, in which circumstances may WTO law justify
deviation from the basic rules of non-discrimination and market
access? Does free trade prevail over the protection of public health
under WTO law?
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3. DEVELOPING COUNTRIES IN THE WTO SYSTEM

Objectives This section shows how and to which extent WTO law and policy take
account of the special interests and needs of developing country
Members and least-developed country Members and assist them in
their efforts to integrate into the multilateral trading system. It also
covers the special and differential treatment that is currently already
bestowed on developing and least-developed country Members.

3.1 Recognition of the Interests and Needs of Developing
Countries

Preamble WTO In the Preamble of the WTO Agreement, WTO Members explicitly recognize
the need for positive efforts designed to ensure that developing countries, and
especially the least developed countries, are integrated into the multilateral
trading system and secure a share in the growth in international trade
commensurate with the needs of their economic development.®® As noted above,
a large majority of the WTO Members are developing countries and 30 of
them are least-developed countries. In the Doha Ministerial Declaration
adopted at the close of the Fourth Session of the Ministerial Conference in
Doha in November 2001, the WTO Members noted:

Doha Ministerial International trade can play a major role in the promotion of economic

Declaration development and the alleviation of poverty. We recognize the need for all our

- peoples to benefit from the increased opportunities and welfare gains that the
multilateral trading system generates. The majority of WTO members are
developing countries. We seek to place their needs and interests at the heart
of the Work Programme adopted in this Declaration. Recalling the Preamble
to the Marrakesh Agreement, we shall continue to make positive efforts
designed to ensure that developing countries, and especially the least-
developed among them, secure a share in the growth of world trade
commensurate with the needs of their economic development. In this context,
enhanced market access, balanced rules, and well targeted, sustainable
financed technical assistance and capacity-building programmes have
important roles to play.
We recognize the particular vulnerability of the least-developed countries
and the special structural difficulties they face in the global economy. We are
committed to addressing the marginalization of least-developed countries in
international trade and to improving their effective participation in the
multilateral trading system. We recall the commitments made by ministers at
our meetings in Marrakesh, Singapore and Geneva, and by the international
community at the Third UN Conference on Least-Developed Countries in
Brussels, to help least-developed countries secure beneficial and meaningful
integration into the multilateral trading system and the global economy. We
are determined that the WTO will play its part in building effectively on these
commitments under the Work Programme we are establishing.®’

" WTO Agreement, Preamble, second paragraph.
! Doha Ministerial Declaration, 14 November 2001, WI/MIN(01)/DEC/I1, paras. 2 and 3.
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The interests and needs of developing countries, and, in particular, least-
developed countries are, since the 2001 Doha Session of the Ministerial
Conference, more than ever before at the heart of the WTO’s activities and
concerns. At the Doha Session itself, the WTO Members adopted a Decision
on Implementation Related Issues and Concerns, addressing problems
developing country Members have experienced with the implementation of
the WTO agreements resulting from the Uruguay Round.®> WTO Members
also adopted in Doha a Declaration on the TRIPS Agreement and Public
Health, in which they affirmed, against the background of the gravity of the
public health problems afflicting many developing and least-developed
countries, that the TRIPS Agreement can and should be interpreted and
implemented in a manner supportive of WTO Members’ right to promote
access to medicines for all.®* In the Doha Development Round, and the broader
Work Programme for the WTO, agreed to in Doha, the interests and needs of
developing countries are central. The integration of developing countries, and
especially least developed countries, in the multilateral trading system and
efforts to secure them a bigger share in international trade are high on the
WTO’s agenda.

3.2 Special and Differential Treatment for Developing
Country Members

To ensure that developing countries, and especially the least developed
countries, are integrated into the multilateral trading system and increase their
share in international trade, WTO law already provides for many special
provisions in favour of developing and least-developed countries, taking into
account their particular needs and interests. In general, these provisions provide,
in many areas, for fewer or less demanding obligations, longer periods for
implementation and technical assistance. This section describes the special
and differential treatment provided for a// developing country Members. The
following section focuses on the additional special and differential treatment
provided for the least-developed countries.

In the Doha Decision on Implementation Issues of 14 November 2001,
Members agreed as follows:

The Committee on Trade and Development is instructed:

(i) to identify those special and differential treatment provisions that are

already mandatory in nature and those that are non-binding in character,

to consider the legal and practical implications for developed and

developing Members of converting special and differential treatment

measures into mandatory provisions, to identify those that Members

consider should be made mandatory, and to report to the General Council
I —>»
%2 Decision of the Ministerial Conference on Implementation-related Issues and Concerns, /4 November
2001, WI/MIN(01)/DEC/17.

% Declaration of the Ministerial Conference on the TRIPS Agreement and Public Health, 14 November
2001, WIT/MIN(01)/DEC/2.
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Part IV GATT 1994

Enabling Clause

with clear recommendations for a decision by July 2002;

(ii) to examine additional ways in which special and differential treatment
provisions can be made more effective, to consider ways, including
improved information flows, in which developing countries, in particular
the least-developed countries, may be assisted to make best use of special
and differential treatment provisions, and to report to the General Council
with clear recommendations for a decision by July 2002, and

(iii) to consider, in the context of the work programme adopted at the Fourth
Session of the Ministerial Conference, how special and differential
treatment may be incorporated into the architecture of WTO rules.%

In this section, we distinguish between provisions aimed at increasing trade
opportunities; provisions allowing flexibility for developing countries in the
use of measures in support of their economic development; provisions allowing
longer periods for implementation; provisions limiting the possibility to take
action against products originating in developing country Members; and
provisions concerning technical assistance.

3.2.1 Increasing Trade Opportunities

Pursuant to Article XXXVII:1 of Part IV of the GATT 1994, entitled Trade
and Development,® WTO Members must “to the fullest extent possible” give
high priority to the reduction and elimination of barriers to trade in products
currently or potentially of particular export interest to developing country
Members and refrain from imposing higher tariff or non-tariff barriers to trade
with developing country Members. Furthermore, Article XXXVI:8 of Part [V
ofthe GATT 1994 incorporates into WTO law the principle of non-reciprocity
in trade negotiations between developed and developing country Members.
This provision states:

The developed country Members do not expect reciprocity for commitments
made by them in trade negotiations to reduce or remove tariffs and other
barriers to the trade of developing country Members.

The 1979 Decision on Differential and More Favourable Treatment, commonly
referred to as the Enabling Clause, further elaborates the provisions of Part
IV of the GATT 1994.%¢ The Enabling Clause allows developed country
Members to depart from the MFN treatment obligation in their trade relations
with developing countries and to grant these countries “differential and more
favourable treatment. The Enabling Clause states in relevant part:

Notwithstanding the provisions of Article I of the General Agreement, Members
may accord differential and more favourable treatment to developing countries,
without according such treatment to other Members.

® Para. 12.1 of the Decision, WT/MIN(01)/EC/17.

% Part IV was not part of the original GATT 1947 but was added in 1965.
° BISD 26S5/203.
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Article IV GATS

Developed country Members are thus allowed to grant preferential tariff
treatment to developing country Members. Most developed country Members
have done so under the Generalized System of Preferences (the “GSP”), first
adopted as a policy by UNCTAD in 1968. A high percentage of the exports of
developing countries is covered by GSP schemes and thus benefits from
preferential tariff treatment. The Enabling Clause also provides for differential
and more favourable treatment with respect to non-tariff measures and allows
developing country Members to enter into regional or global arrangements
amongst themselves for the mutual reduction or elimination of tariffs and,
under certain conditions, non-tariff barriers to trade.

Article IV of the GATS, which is entitled “Increasing Participation of
Developing Countries”, calls for the negotiation of specific commitments to
facilitate the increasing participation of developing country Members in world
trade in services. Article IV refers inter alia to specific commitments relating
to access to technology on a commercial basis; access to distribution channels
and information networks; and, more generally, the liberalization of market
access for services of export interest to developing country Members. Under
Article 1V:2, developed country Members must establish contact points to
facilitate the access of service suppliers of developing country Members to
information relating to the supply of services in their respective markets.

3.2.2 Measures in Support of Economic Development

Article XVIIl GATT
1994

Subsidies

Safeguard Measures

Article XVIII of the GATT 1994, entitled “Government Assistance to Economic
Development”, recognizes that it may be necessary for developing country
Members “to take protective or other measures affecting imports” in order to
implement their programmes and policies of economic development. More
specifically, Sections A, C and D of Article X VIII, the “infant industry” sections,
allow, under certain conditions, developing country Members to modify or
withdraw tariff concessions or to take other GATT inconsistent measures in
order to promote the establishment of a particular industry. Furthermore,
Section B of Article XVIII, the “balance of payments” section, allows, again
under certain conditions, developing country Members to impose quantitative
restrictions on imports in order to safeguard their external financial position
and to ensure a level of reserves adequate for the implementation of their
programmes and policies of economic development.®’

The SCM Agreement recognizes that subsidies may play an important role in
economic development programmes of developing country Members. This
agreement thus provides that the general prohibition on export subsidies does
not apply to developing country Members that have a per capita income below
$ 1000 per annum.

The Safeguards Agreement allows developing country Members to extend
the period of application of a safeguard measure for a period of up to two

7 See also the Uruguay Round Understanding on the Balance-of-Payments Provisions of GATT
1994.
% Article 27.2 and Annex VII of the SCM Agreement.
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Agriculture

GATS

Additional Time

years beyond the normal maximum period of eight years. Developing country
Members may also apply a safeguard measure again to the import of a product
that has been subject to such a measure, earlier than developed country
Members are allowed.®

The Agreement on Agriculture imposes on developing country Members less
demanding requirements regarding the reduction of, for example, agricultural
export subsidies and tariffs on agricultural imports. Developing country
Members are required to reduce the budgetary outlays for export subsidies
and the quantities benefiting from such subsidies by 24 and 14 per cent
respectively. Developed countries must reduce by 36 and 21 per cent
respectively. The required average reduction of tariffs of developing country
Members was 24 per cent, while developed country Members had to reduce
their tariff by 36 per cent.

Article XII:1 of the GATS recognizes that particular pressures on the balance
of payments of a Member in the process of economic development “may
necessitate the use of restrictions to ensure, inter alia, the maintenance of a
level of financial reserves adequate for the implementation of its programme
of economic development”. As under Article XVIII of the GATT 1994, the
use of restrictions for balance of payments purposes is, therefore, allowed
subject to specific conditions.

Article XIX:2 of the GATS provides that the process of liberalization of trade
in services must take place with due respect for national policy objectives and
the level of development of individual Members. For developing country
Members there must be “appropriate flexibility” for opening fewer sectors,
liberalizing fewer types of transactions, progressively extending market access
in line with their development situation, and attaching to such market access
conditions aimed at achieving the objectives of increasing their participation
in world trade in services.

3.2.3 Longer Periods for Implementation

Many WTO agreements provide that developing country Members have longer
periods to implement the obligations under those agreements. The TRIPS
Agreement, for example, granted developing country Members a delay of
application of the TRIPS provisions until 1 January 2000; developed country
Members had to apply the TRIPS provisions as of 1 January 1996. Under the
Agreement on Agriculture, developing country Members have ten years, instead
of the “normal” six years, to implement their reduction commitments.”

The Decision of 14 November 2001 of the Ministerial Conference at the Doha
Session on Implementation Issues includes a number of provisions to make
“additional time” provisions in the WTO agreements more specific.

* Article 9.2 of the Safeguards Agreement.
0 Article 15.2 of the Agreement on Agriculture.
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3.2.4  Limitations on action Against Products Originating in

Anti-Dumping
Measures

Safeguard Measures

Countervailing Duties

Developing Country Members

Several WTO agreements that allow action against fair and unfair trade of
Members, such as the Anti-Dumping Agreement, the SCM Agreement and the
Safeguards Agreement, limit the possibility to take action against developing
country Members. The Anti-Dumping Agreement requires developed country
Members considering the application of anti-dumping measures to give “special
regard” to “the special situation of developing countries”.”" Before applying
anti-dumping duties affecting the essential interests of developing country
Members, developed country Members must first explore the possibilities of
constructive remedies provided for by the Anti-Dumping Agreement.” Under
the Safeguards Agreement sateguard measures shall normally not be applied
against a product originating in a developing country Member as long as that
Member’s share of imports of the product concerned in the importing Member
does not exceed three per cent.”” The SCM Agreement requires developed
country Members to terminate any countervailing duty investigation of a
product originating in a developing country as soon as it has been determined
that the overall level of subsidies granted upon the product concerned does
not exceed two per cent of its value; or the volume of the subsidized imports
represents less than four per cent of the total imports of the like product in the
importing Member.”

3.2.5 Technical Assistance

Many WTO agreements, including the SPS Agreement, the TBT Agreement,
the TRIPS Agreement, the Customs Valuation Agreement and the DSU,
specifically provide for technical assistance to developing country Members.
This technical assistance may be given, on a bilateral basis, by developed country
Members, or may be given by the WTO Secretariat.

At the Doha Session of the Ministerial Conference in November 2001,
developing country Members made their participation in a new round of trade
liberalisation negotiations “conditional” upon a significant increase in technical
assistance and capacity building efforts in order to enable them to participate
effectively in the new Round and to allow them to benefit fully from the results.
The WTO has therefore embarked on a programme of greatly enhanced support
for developing countries. Thus far, this has resulted in a notable increase in the
WTO’s budget and generous donations from developed country Members to
the Doha Development Agenda Global Trust Fund. Since 1998, available

I Article 15, first sentence, of the Anti-Dumping Agreement. See also paras. 7.1 to 7.4 of the Doha
Decision on Implementation Issues, WT/MIN(01)/DEC/17.

72 Article 15, second sentence, of the Anti-Dumping Agreement.

3 Article 9.1 of the Safeguards Agreement. However, if the imports of all developing country Members
with less than three per cent import share collectively account for more than nine per cent of the total
imports of the product concerned, safeguard measures may be applied.

" Article 27.10 of the SCM Agreement. However, if imports from developing country Members whose
individual share of total imports represents less than four per cent collectively account for more than
nine per cent of the total imports of the like product in the importing Member than the countervailing
duty investigation must not be terminated.
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funds for technical assistance have risen by 340 per cent to a projected CHF
30 million in 2002.

Funding for technical cooperation activities in CHF million 7
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The WTO has also significantly improved coordination with other international
organizations (World Bank, IMF, UNCTAD, etc.) in the so-called Integrated
Framework, with regional banks and regional organizations and with bilateral
governmental donors. The WTO considers that “[a]ssisting officials from
developing countries in their efforts to better understand WTO rules and
procedures — and how these rules and procedures can benefit developing
countries — is among the most important aspects of the organization’s work.””’®

The WTO Secretariat, and, in particular, the Technical Cooperation Division,
organizes, mostly in response to a specific request from one or more developing
country Members, general seminars on the multilateral trading system and
the work of the WTO; technical seminars and workshops focussing on a
particular area of trade law or policy; and fechnical missions to assist
developing country Members on specific tasks related to the implementation
of obligations under the WTO agreements (such as the adoption of trade
legislation or notifications). In 2002 the WTO Secretariat organized 514
technical cooperation activities as compared with 349 in 2001.”

Furthermore, the WTO Secretariat, and in particular, the WTO Training
Institute, which was established in 2001, also organizes training courses. These
training courses, held at WTO headquarters in Geneva, run for as long as
12 weeks and cover the full range of WTO issues. In 2002, 300 government
officials of developing country Members will receive in this way an intensive
training in WTO law and policy.” The WTO also organizes a programme
known as Geneva Week, which is a special week-long event bringing together
representatives of WTO member countries who do not have permanent missions
in Geneva. Geneva Week covers all WTO activities and includes presentations
by other international organizations based in Geneva. In 2002 Geneva Week
will be organized twice.

7> 2002 figure projected. See WTO Secretariat, Factsheet on Technical Cooperation, 28 March 2002,
at www.wrto.org

76 Tbid.

77 Tbid.

78 In 2001 the number of government officials participating in these training seminars was only 116.
Ibid.
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Since 1997, the WTO Secretariat has also been installing Reference Centres
in developing countries.” These Reference Centres allow government officials
to access essential documents instantly via the WTO website. As of March 2002,
109 reference centres had been established in 88 countries including 54 in
Africa, 16 in the Caribbean, 17 in Asia, 10 in the Middle East, 10 in the Pacific,
three in Latin America, and two in Eastern Europe.*

Shaded Areas Are Those Serviced By WTO Reference Centres.

3.3 Special and Differential Treatment for Least-Developed
Country Members

For least-developed country Members, WTO law provides additional special
and differential treatment.

3.3.1 Increased Trade Opportunities

With regard to trade in goods, the Enabling Clause provides that developed
country Members must exercise the utmost restraint in seeking any concessions
or contributions in trade negotiations from the least-developed country
Members. At the First Session of the Ministerial Conference in 1996 in
Singapore, developed country Members agreed to examine how they could
improve access to their markets for products originating in least-developed
country Members, including the possibility of removing tariffs completely.

With regard to trade in services, the GATS provide that developed country
Members must take account of the serious difficulty of the least-developed
countries in accepting specific commitments.

7 The WTO Secretariat provides governments with computer and other hardware, software and the
training required for the operation of these Reference Centres.
8 See WTO Secretariat, Factsheet on Technical Cooperation, 28 March 2002, at www.wto.org
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3.3.2 Measures in Support of Economic Development
The prohibition on export subsidies under the SCM Agreement does not apply
to least-developed country Members.®! Moreover, the Agreement on
Agriculture exempts the least-developed country Members from the obligation
to reduce tariffs on agricultural imports and agricultural domestic and export
subsidies.®

3.3.3 Longer Periods for Implementation

In view of the special needs and requirements of least-developed country
Members, their economic, financial and administrative constraints, and their
need for flexibility to create a viable technological base, least-developed country
Members may delay the application of most obligations under the TRIPS
Agreement for a period of 11 years, i.e., until 1 January 2006.** Pursuant to
the SCM Agreement, the prohibition on subsidies contingent on the use of
domestic over imported goods shall not apply to least-developed countries
for a period of eight years, i.e., until 1 January 2003.%

3.4 Test Your Understanding

1. Does WTO law and policy recognize the particular interests and
needs of developing country Members? If so, has there been a
positive or negative evolution in the extent of this recognition?

2. What special and differential treatment for developing country
Members does WTO law provide with respect to access to the
markets of developed country Members?

3. Does WTO law give developing country Members significantly more
leeway than developed country Members to apply trade-restrictive
or trade-distorting measures adopted in support of domestic
economic development?

4. Which of the provisions of WTO law providing developing country
Members with extra time to implement their obligations are still
relevant in 2003?

5. Are developed country Members restrained from applying anti
dumping, countervailing or safeguard measures against imports of
products originating from developing country Members? If so, to
what extent?

6. In which respect do least-developed countries receive additional
special and differential treatment under WTO law?

81 Article 27.2 of the SCM Agreement.

8 Article 15.2 of the Agreement on Agriculture.

8 Article 66.1 of the TRIPS Agreement. However;, the MFN treatment obligation and the national
treatment obligation do apply.

8 Article 27.3 of the SCM Agreement.
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4. GENERAL FEATURES OF THE WTO DISPUTE
SETTLEMENT SYSTEM

Objectives On completion of this section, the reader will be able to identify and
assess the general features of the dispute settlement system of the WTO.

4.1 Past and Present

The WTO dispute settlement system, as it has been operating since 1 January
1995, did not fall out of the blue. It is not a novel system. On the contrary, this
system is based on, and has absorbed, almost fifty years of experience with the
resolution of trade disputes in the context of the GATT 1947.% Article 3.1 of
the DSU states:

Members affirm their adherence to the principles for the management of
disputes heretofore applied under Articles XXII and XXIII of GATT 1947,
and the rules and procedures as further elaborated and modified herein.

4.1.1  GATT Dispute Settlement (1948-1995)

GATT 1947 As explained above, the GATT 1947 was not conceived as an international
organization for trade.’ The GATT 1947 therefore did not provide for an
elaborate dispute settlement system. In fact, the GATT 1947 contained only
two brief provisions relating to dispute settlement: Articles XXII and XXIII.

Under the GATT 1947, a dispute, which parties failed to resolve through
consultations, was in the early years of the GATT “handled” by working parties
set up pursuant to Article XXIII:2. These working parties consisted of
representatives of all interested Contracting Parties, including the parties to
the dispute, and made decisions on the basis of consensus. From the 1950s
however, a dispute was usually first heard by a so-called “panel” of three to
five independent experts from GATT Contracting Parties not involved in the
dispute. This panel then reported to the GATT Council, consisting of all
Contracting Parties, which would have to adopt by consensus the
recommendations and rulings of the panel before they would become legally
binding on the parties to the dispute. The dispute settlement procedures and
practices, which were developed over the years in a pragmatic ad hoc manner,
were progressively codified and supplemented by decisions and understandings
on dispute settlement adopted by the Contracting Parties. In 1983, a GATT
Legal Office was established within the GATT Secretariat, to help panels,
often composed of trade diplomats without legal training, with the drafting of
panel reports. As a result, the legal quality of panel reports improved and the

8 See Article 3.1 of the DSU but also Article XVI:1 of the WTO Agreement.
86 See above, Section 1.1.
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confidence of the Contracting Parties in the panel system increased.®” During
the 1980s, previous panel reports were increasingly used as a sort of
“precedent” and the panels started using customary rules of interpretation of
public international law.

In view of these developments in the GATT dispute settlement system since
the 50s, Bob Hudec speaks of the increasing “legalisation” of the GATT’s
“diplomat’s jurisprudence”. The GATT dispute settlement system evolved from
a power-based system of dispute settlement through diplomatic negotiations
into a system that had many features of a rules-based system of dispute
settlement through adjudication.

While the GATT dispute settlement has generally been considered as quite
successful in fully or partially resolving disputes to the satisfaction of the
complaining party, the system had some serious shortcomings, which became
ever more acute in the 1980s and the early 1990s. The most important
shortcoming of the system was that the decision on the establishment of a
panel, the decision on the adoption of the panel report and the decision to
authorize the suspension of concessions, were to be taken by the GATT Council
by consensus. The responding party could thus delay or block any of these
decisions and thus paralyse or frustrate the operation of the dispute settlement
system. In particular, the adoption of panel reports became a real problem
from the late 1980s onwards. The fact that the losing party could prevent the
adoption of the panel report meant that panels were often tempted to arrive at
a conclusion that would be acceptable to all parties. Whether that conclusion
was legally sound and convincing was not a prime concern. Furthermore, the
Contracting Parties regarded the dispute settlement process as unable to handle
many of the politically sensitive trade disputes since the assumption was that
the respondent would refuse to agree to the establishment of a panel or the
losing party would prevent the adoption of the panel report. As a result, some
Contracting Parties, and, in particular, the United States, resorted increasingly
to unilateral action against measures they considered in breach of GATT law.

4.1.2 The WTO Dispute Settlement Understanding

The improvement of the GATT dispute settlement system was high on the
agenda of the Uruguay Round negotiations. The 1986 Punta del Este Ministerial
Declaration on the Uruguay Round stated with regard to dispute settlement:

In order to ensure prompt and effective resolution of disputes to the benefit of
all contracting parties, negotiations shall aim to improve and strengthen the
rules and the procedures of the dispute settlement process, while recognizing
the contribution that would be made by more effective and enforceable GATT
rules and disciplines. Negotiations shall include the development of adequate
arrangements for overseeing and monitoring of the procedures that would
facilitate compliance with adopted recommendations.

8 Hudec, R. e.a., “A Statistical Profile of GATT Dispute Settlement Cases: 1948-1989”, Minnesota
Journal of Global Trade, 1993, 138.
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Already in 1989, the negotiators were able to reach agreement on a number of
improvements to the GATT dispute settlement system. These improvements
included the recognition of the right to a panel and strict timeframes for panel
proceedings. No agreement was reached, however, on the most difficult issue
of the adoption of panel reports by consensus. This issue was only resolved in
the final stages of the Round and was linked to the introduction of appellate
review of panel reports.

The Understanding on Rules and Procedures Governing the Settlement of
Disputes, commonly referred to as the Dispute Settlement Understanding or
DSU, is attached to the WTO Agreement as Annex 2 and constitutes an integral
part of that Agreement. The DSU provides for an elaborate dispute settlement
system and is often referred to as one of the most important achievements of
the Uruguay Round negotiations. The most significant innovations to the GATT
dispute settlement system concern: (1) the quasi-automatic adoption of requests
for the establishment of a panel, of dispute settlement reports and of requests
for the authorization to suspend concessions; (2) the strict timeframes for
various stages of the dispute settlement process; and (3) the possibility of
appellate review of panel reports. The latter innovation is closely linked to the
quasi-automatic adoption of panel reports and reflects the concern of Members
to ensure high-quality panel reports.

4.1.3 WTO Dispute Settlement to Date

The WTO dispute settlement system has been operational for almost eight
years now and in that period it has arguably been the most prolific of all
international dispute settlement systems. Since 1 January 1995, a total of 268
disputes have been brought to the WTO system for resolution.®® In more than
one fifth of the disputes brought to the WTO system, the parties were able to
reach a mutually agreed solution through consultations or the dispute was
resolved otherwise without recourse to adjudication. In other disputes, parties
have resorted to adjudication and, to date, such adjudication procedures have
been completed in some 80 disputes.*” There are currently 19 disputes pending
before panels® and, very exceptionally, none before the Appellate Body.”! With
different degrees of intensity, pre-adjudication consultations between parties
to a dispute are currently being held in 209 disputes at the time of writing. %>

8 Number 269 being EC — Customs Classification of Frozen Boneless Chicken Cuts, complaint by
Brazil (WT/DS269) (filed 11 October 2002).

8 For data on WTO dispute settlement cases, see www.wto.org and www.worldtradelaw.net .

% See www.wto.org, “Update of WTO Dispute Settlement Cases”, WI/DS/OV/6, dated 3 May 2001,
p. 40-53. One of these disputes is a dispute currently before a panel pursuant to Article 21.5 of the
DSU.

ol See www.wio.org, “Update of WTO Dispute Settlement Cases”, WI/DS/OV/6, dated 3 May 2002,
p. 54.

2 See www.wto.org, “Update of WTO Dispute Settlement Cases”, WI/DS/OV/6, dated 3 May 2002,
p. 1- 40.
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4.2

Object and Purpose of the WTO Dispute Settlement
System

Article 3.2 DSU

Article 3.7 DSU

Article 3.3 DSU

Article 3.4 DSU

Article 23 DSU

Article 3.2 of the DSU states:

The dispute settlement system of the WTO is a central element in providing
security and predictability to the multilateral trading system. The Members
recognize that it serves to preserve the rights and obligations of Members
under the covered agreements, and to clarify the existing provisions of those
agreements in accordance with customary rules of interpretation of public
international law. Recommendations and rulings of the DSB cannot add to or
diminish the rights and obligations provided in the covered agreements.

Article 3.7 of the DSU states in relevant part:

The aim of the dispute settlement mechanism is to secure a positive solution
to a dispute. A solution mutually acceptable to the parties to a dispute and
consistent with the covered agreements is clearly to be preferred.

WTO Members have explicitly recognized that the prompt settlement of
disputes arising under the covered agreements “is essential to the effective
functioning of the WTO and the maintenance of a proper balance between the
rights and obligations of Members.” The declared object and purpose of the
WTO dispute settlement system is to achieve “a satisfactory settlement” of
disputes in accordance with the rights and obligations established by the covered
agreements.’* Furthermore, the object and purpose of the dispute settlement
system is for Members to seek redress for a violation of obligations or other
nullification or impairment of benefits through the multilateral procedures of
the DSU, rather than through unilateral action.”® Article 23.1 of the DSU
states:

When Members seek the redress of a violation of obligations or other
nullification or impairment of benefits under the covered agreements or an
impediment to the attainment of any objective of the covered agreement, they
shall have recourse to, and abide by, the rules and procedures of this
Understanding.

It should be recalled that concerns regarding unilateral actions by the United
States against what it considered to be violations of GATT law, were one of
the driving forces behind the negotiations of the DSU.

% Article 3.3 of the DSU.
* Article 3.4 of the DSU.
% See Article 23 of the DSU.
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Article 3.7 DSU

4.3

The DSU expresses a clear preference for solutions mutually acceptable to
the parties reached through negotiations, rather than solutions resulting from
adjudication. Article 3.7, quoted above, states in relevant part that a solution
mutually acceptable to the parties to a dispute is “clearly to be preferred”.

Accordingly, each dispute settlement proceeding must start with consultations
between the parties to the dispute with a view to reaching a mutually agreed
solution. To resolve disputes through consultations is obviously cheaper and
more satisfactory for the long-term trade relations with the other party to the
dispute than adjudication by a panel.

Jurisdiction

Article 1.1 DSU

Article 1.2 DSU

Article 23.1 DSU

The WTO dispute settlement system has jurisdiction over any dispute between
WTO Members arising under what are called the covered agreements. The
covered agreements are the WTO agreements listed in Appendix 1 to the
DSU, including the WTO Agreement, the GATT 1994 and all other Multilateral
Agreements on Trade in Goods, the GATS, the TRIPS Agreement and the
DSU.* Article 1.1 of the DSU establishes “an integrated dispute settlement
system” which applies to all of the covered agreements.”” The DSU provides
for a single, coherent system of rules and procedures for dispute settlement
applicable to disputes arising under any of the covered agreements.

However, some of the covered agreements provide for a few special and
additional rules and procedures “designed to deal with the particularities of
dispute settlement relating to obligations arising under a specific covered
agreement”.”® Pursuant to Article 1.2 of the DSU, these special or additional
rules and procedures prevail over the DSU rules and procedures to the extent
that there is a “difference”, i.e., a conflict, between the DSU rules and
procedures and the special and additional rules and procedures.”

4.3.2 Compulsory Jurisdiction

The jurisdiction of the WTO dispute settlement system is compulsory in nature.
Pursuant to Article 23.1 of the DSU, quoted above, a complaining Member is
obliged to bring any dispute arising under the covered agreements to the WTO
dispute settlement system.

% Plurilateral Trade Agreements are covered agreements subject to the adoption of a decision

by the parties to these agreements setting out the terms for the application of the DSU (Appendix 1 of
the DSU). Of the two plurilateral agreements currently in force, only the Agreement on Government
Procurement is a covered agreement.

7 Appellate Body Report, Guatemala — Anti-Dumping Investigation Regarding Portland Cement
from Mexico (“Guatemala — Cement [ ), WT/DS60/AB/R, adopted 25 November 1998, para. 64.

% 1bid., para. 66.

% As the Appellate Body ruled in Guatemala — Cement I, para. 65, “it is only where the provisions of
the DSU and the special or additional rules and procedures of a covered agreement cannot be read
as complementing each other that the special additional provisions are to prevail ”.
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Article 6.1 DSU

4.4

As a matter of law a responding Member, on the other hand, has no choice
but to accept the jurisdiction of the WTO dispute settlement system. With
regard to the latter, we note that Article 6.1 of the DSU states:

If the complaining party so requests, a panel shall be established at the latest
at the DSB meeting following that at which the request first appears as an
item on the DSB s agenda, unless at that meeting the DSB decides by consensus
not to establish a panel.

Unlike in other international dispute settlement systems, there is no need for
the parties to a dispute arising under the covered agreements to accept in a
separate declaration or separate agreement the jurisdiction of the WTO dispute
settlement system to adjudicate that dispute. Accession to the WTO constitutes
consent to and acceptance of the compulsory jurisdiction of the WTO dispute
settlement system.

With regard the jurisdiction of the WTO dispute settlement system, it should
also be noted that the system has only contentious, and no advisory, jurisdiction.

Access to WTO Dispute Settlement

Causes of Action

Access to, that is, the use of, the WTO dispute settlement system is limited to
Members of the WTO. The Appellate Body ruled in US — Shrimp:

It may be well to stress at the outset that access to the dispute settlement
process of the WTO is limited to Members of the WTO. This access is not
available, under the WTO Agreement and the covered agreements as they
currently exist, to individuals or international organizations, whether
governmental or non-governmental. Only Members may become parties to a
dispute of which a panel may be seized, and only Members “having a
substantial interest in a matter before a panel” may become third parties in
the proceedings before that panel.'” Thus, under the DSU, only Members
who are parties to a dispute, or who have notified their interest in becoming
third parties in such a dispute to the DSB, have a legal right to make
submissions to, and have a legal right to have those submissions considered
by, a panel. '’

The WTO dispute settlement system is a government-to-government dispute
settlement system for disputes concerning rights and obligations of WTO
Members.

4.4.1 Causes of Action

Each covered agreement contains one or more consultation and dispute
settlement provisions. These provisions set out when a Member can have

190 [Footnote in the quote] See Articles 4, 6, 9 and 10 of the DSU.
01 Appellate Body Report, US — Shrimp, para 101.
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Nullification or
Impairment

recourse to the WTO dispute settlement system. For the GATT 1994, the
relevant provisions are Articles XXII and XXIII. Of particular importance is
Article XXIII:1 of the GATT 1994, which states:

If any Member should consider that any benefit accruing to it directly or
indirectly under this Agreement is being nullified or impaired or that the
attainment of any objective of the Agreement is being impeded as the result of

(a) the failure of another Member to carry out its obligations under this
Agreement, or

(b) the application by another Member of any measure, whether or not it
conflicts with the provisions of this Agreement, or

(c) the existence of any other situation, the Member may, with a view to the
satisfactory adjustment of the matter, make written representations or
proposals to the other Member or Members which it considers to be
concerned.

In India — Quantitative Restrictions, the Appellate Body held:

This dispute was brought pursuant to, inter alia, Article XXIII of the
GATT 1994. According to Article XXIII, any Member which considers that a
benefit accruing to it directly or indirectly under the GATT 1994 is being
nullified or impaired as a result of the failure of another Member to carry out
its obligations, may resort to the dispute settlement procedures of Article XXIII.
The United States considers that a benefit accruing to it under the GATT 1994
was nullified or impaired as a result of India’s alleged failure to carry out its
obligations regarding balance-of-payments restrictions under Article XVIII:B
of the GATT 1994. Therefore, the United States was entitled to have recourse
to the dispute settlement procedures of Article XXIII with regard to this
dispute.'”

The consultation and dispute settlement provisions of most other covered
agreements incorporate by reference Articles XXII and XXIII of the GATT
1994. For example, Article 11.1 of the SPS Agreement, entitled “Consultations
and Dispute Settlement”, states:

The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and
applied by the Dispute Settlement Understanding shall apply to consultations
and the settlement of disputes under this Agreement, except as otherwise
specifically provided herein.

As was the case in India — Quantitative Restrictions, the nullification or
impairment of a benefit or the impeding of the realization of an objective may,
and most often will, be the result of a violation of an obligation prescribed by
a covered agreement. Nullification or impairment or the impeding of the

102 Appellate Body Report, India — Quantitative Restrictions on Imports of Agricultural, Textile and
Industrial Products (“India — Quantitative Restrictions ), WT/DS90/AB/R, adopted
22 September 1999, para. 84.
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Broad Discretion

attainment of objectives may however, also be the result of “the application by
another Member of any measure, whether or not it conflicts with the provisions”
ofa covered agreement.'® Nullification or impairment or the impeding of the
attainment of objectives may equally be the result of “the existence of any
other situation.”'*

Unlike other international dispute settlement systems, the WTO system thus
provides for three types of complaints: “violation” complaints, “non-violation”
complaints and “situation” complaints.!® In the case of a “non-violation”
complaint or a “situation” complaint, the complainant must demonstrate that
there is nullification or impairment of a benefit or the achievement of an
objective is impeded.'® With regard to a “violation” complaint, however, Article
3.8 of the DSU states:

In cases where there is an infringement of the obligations assumed under a
covered agreement, the action is considered prima facie to constitute a case
of nullification or impairment. This means that there is normally a presumption
that a breach of the rules has an adverse impact on other Members parties to
that covered agreement, and in such cases, it shall be up to the Member
against whom the complaint has been brought to rebut the charge.

Violation complaints are by far the most common type of complaints. To
date, there have, in fact, been few non-violation complaints'”” and no situation
complaints. The difference between the WTO system and other international
dispute settlement systems on this point may therefore, be “of little practical
significance”.'®®

There is no explicit provision in the DSU requiring a Member to have a “legal
interest” in order to have recourse to the WTO dispute settlement system. It
has been held that such a requirement is not implied either in the DSU or any
other provision of the WTO Agreement.'” In EC — Bananas I11, the Appellate
Body held:

. we believe that a Member has broad discretion in deciding whether to
bring a case against another Member under the DSU. The language of Article
XXIII: 1 of the GATT 1994 and of Article 3.7 of the DSU suggests, furthermore,

—>

103 Article XXTII:1 (b) of the GATT 1994 and Article 26.1 of the DSU

104 Article XXIII:1 (c) of the GATT 1994 and Article 26.2 of the DSU.

105 Pyrsuant to Article XXIII 3 of the GATS, situation complaints are not possible in disputes arising
under the GATS. Pursuant to Article 64.2 of the TRIPS Agreement non-violation complaints and
situation complaints were not possible in disputes arising under the TRIPS Agreement during a
period of five years from the date of entry into force of the WTO Agreement. Article 64.3 provides that
the Ministerial Conference can only extend this period by consensus. No such decision has been
taken and, therefore, both types of complaint are now possible.

196 Article 26 of the DSU.

07 See, e.g., Japan —Film and Korea — Government Procurement.

198 Feliciano, F. and Van den Bossche, P., “The Dispute Settlement System of the World Trade
Organization: Institutions, Process and Practice”, in Blokker, M. and Schermers, H. (eds.),
Proliferation of International Organizations (Kluwer Law International, 2001), p. 308.

199 Appellate Body Report, EC — Bananas III, paras. 132 and 133.
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Amicus curiae

that a Member is expected to be largely self-regulating in deciding whether
any such action would be “fruitful ”.""’

The Appellate Body explicitly agreed with the statement of the Panel in EC —
Bananas 111 that:

.. With the increased interdependence of the global economy, ... Members
have a greater stake in enforcing WTO rules than in the past since any deviation
from the negotiated balance of rights and obligations is more likely than ever
to affect them, directly or indirectly."!!

In EC — Bananas 111, the Appellate Body considered in deciding whether the
United States could bring a claim under the GATT 1994, the fact that the
United States is a producer and a potential exporter of bananas, the effects of
the EC banana regime on the United States internal market for bananas and
the fact that the United States claims under the GATS and the GATT 1994
were inextricable interwoven. The Appellate Body subsequently concluded
that “[t]aken together, these reasons are sufficient justification for the United
States to have brought its claims against the EC banana import regime under
the GATT 1994.”''2 The Appellate Body added, however, that “this does not
mean though, that one or more of the factors we have noted in this case would
necessarily be dispositive in another case.”!'3

4.4.2 Involvement of Non-State Actors

As noted above, the WTO dispute settlement system is a government-to-
government dispute settlement system for disputes concerning rights and
obligations of WTO Members. Individuals, companies, international
organizations or non-governmental organizations, including environmental and
human rights NGOs, labour unions and industry associations, have no access
to the WTO dispute settlement system. They cannot bring claims of violation
of WTO rights or obligations. Under the current rules, they do not have the
right to be heard or the right to participate, in any way, in the proceedings.
However, under Appellate Body case law, panels and the Appellate Body have
the right to accept and consider written briefs submitted by individuals,
companies or organisations. The acceptance by panels and the Appellate Body
ofthese briefs, which are commonly referred to as amicus curiae briefs (“friend
of the court” briefs), has been controversial and criticised by most WTO
Members. A detailed discussion of this issue is included in Module 3.2 The
Panel Process and 3.3 The Appellate Review Process.!!*

10 Appellate Body Report, EC — Bananas III, para. 135.
" Appellate Body Report, EC — Bananas III, para. 136.
12 Appellate Body Report, EC — Bananas IlI, para. 138.
3 Tbid.

114 See Module 3.2, p. xx, and Module 3.3, p. xx.
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4.5

Dispute Settlement Methods

Consultations

Adjudication

Arbitration

Good Offices,
Conciliation and
Mediation

The WTO dispute settlement system provides for more than one dispute
settlement method. The DSU allows for the settlement of disputes through
consultations (Article 4 of the DSU); through good offices, conciliation and
mediation (Article 5 of the DSU); through adjudication by ad hoc panels and
the Appellate Body (Articles 6 to 20 of the DSU) or through arbitration (Article
25 of the DSU).

As discussed above, the DSU expresses a clear preference for solutions mutually
acceptable to the parties to the dispute, rather than solutions resulting from
adjudication. Therefore, resort to adjudication by a panel must be preceded
by consultations between the complaining and responding parties to the dispute
with a view to reaching a mutually agreed solution. Section 1 of Module 3.2
examines in detail this pre-litigation, diplomatic method of dispute settlement.

If consultations fail to resolve the dispute, the complaining party may resort
to adjudication by a panel and, if either party to the dispute appeals the findings
of the panel, the Appellate Body. Modules 3.2 and 3.3 examine in detail this
quasi-judicial method of dispute settlement.

The dispute settlement methods set out in Articles 4 to 20 of the DSU
(consultations and adjudication by panels and the Appellate Body) are by far
the most frequently used methods. However, the WTO dispute settlement
system provides for expeditious arbitration as an alternative means of dispute
settlement. Pursuant to Article 25 of the DSU, parties to a dispute arising
under a covered agreement may decide to resort to arbitration, rather than
follow the procedure set out in Articles 4 to 20 of the DSU. In that case, the
parties must clearly define the issues referred to arbitration and agree on the
particular procedure to be followed.'"* The parties must also agree to abide by
the arbitration award.!'® Pursuant to Article 3.5 of the DSU, the arbitration
award must be consistent with the covered agreements. In the latter part of
2001, WTO Members used the Article 25 arbitration procedure for the first
time.'"’

The WTO dispute settlement system also provides, pursuant Article 5 of the
DSU, for the possibility for the parties to a dispute — if they all agree to do so
— to use good offices, conciliation or mediation to settle a dispute. To date,
no use has been made of the dispute settlement methods provided for in Article
5 but in 2001 the Director-General reminded Members of his availability to
help to settle disputes through good offices.

15 Articles 25.1 and 25.2 of the DSU.

16 Article 25.3 of the DSU.

17 qward of the Arbitrators, United States — Section 110(5) of the US Copyright Act, recourse to
arbitration under Article 25 of the DSU, WT/DS160/ARB25/1, 9 November 2001.
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4.6 Institutions of WTO Dispute Settlement

Among the institutions involved in WTO dispute settlement, there is a
distinction between the political institutions of the WTO and, in particular, the
Dispute Settlement Body, and independent, judicial-type institutions such as
ad-hoc dispute settlement panels and the standing Appellate Body. While the
WTO has entrusted the adjudication of disputes to panels at the first instance
level and the Appellate Body at the appellate level, the Dispute Settlement
Body continues to play an active role in the WTO dispute settlement system.

DSB The Dispute Settlement Body, or DSB, is an alter ego of the General Council
of the WTO."® The General Council convenes as the DSB to administer the
rules and procedures of the DSU." Article 2.1 of the DSU states:

... the DSB shall have the authority to establish panels, adopt panel and
Appellate Body reports, maintain surveillance of implementation of rulings
and recommendations, and authorize suspension of concessions and other
obligations under the covered agreements.

Article 2.4 of the DSU stipulates that where the DSU provides for the DSB to
take a decision, such a decision is always taken by consensus.'? It is important
to note, however, that for most key decisions, such as the decision on the
establishment of a panel, the adoption of panel and Appellate Body reports
and the authorization of suspension of concessions and other obligations, the
consensus requirement is in fact a “reverse” or “negative” consensus
requirement.'?! The “reverse” consensus requirement means that the DSB is
deemed to take a decision unless there is a consensus among WTO Members
not to take the decision. Since there will usually be at least one Member with
a strong interest in that the DSB takes the decision to establish a panel, to
adopt the panel and/or Appellate Body reports or to authorize the suspension
of concessions, it is very unlikely that there will be a consensus not to adopt
these decisions. As a result, decision-making by the DSB on these matters is,
for all practical purposes, automatic. Furthermore, it should be noted that the
DSU provides for strict “timeframes” within which decisions on these matters
need to be taken.'?

The DSB meets as often as necessary to carry out these functions within the
time frames provided in the DSU. In practice, the DSB has one regularly
scheduled meeting per month and, in addition, a number of special meetings
are convened when the need for a meeting arises.

118 See above, Section 1.5.2.

9 Article IV:2 of the WTO Agreement and Article 2.1 of the DSU.

20 Footnote 1 to the DSU states: “The DSB shall be deemed to have decided by consensus on a
matter submitted for its consideration, if no Member, present at the meeting of the DSB when the
decision is taken, formally objects to the proposed decision.”

21 See Articles 6.1, 16.4, 17.14 and 22.6 of the DSU. Other decisions of the DSB, such as the
appointment of the Members of the Appellate Body, are taken by “normal” consensus.

22 For example, the decision to adopt an Appellate Body report shall be taken within 30 days following
its circulation to the Members (see Article 17.14 of the DSU). If there is no meeting of the DSB
scheduled during this period, such a meeting shall be held for this purpose (see footnote 8 to the
DSU).
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Panels

Appellate Body

Other Institutions

At the request of a complaining party, the DSB will establish a panel to hear
and decide a dispute. The DSB will do so by reverse consensus. The
establishment of a panel is therefore “automatic”. As a rule, panels consist of
three persons, who are not nationals of the Members involved in the dispute.
These persons are often trade diplomats or government officials but also
academics and practising lawyers regularly serve as panellists. The terms of
reference of the panel are determined by the request for the establishment of a
panel, which identifies the measure at issue and the provisions of the covered
agreements allegedly breached. It is the task of panels to make an objective
assessment of the matter, including an objective assessment of the facts of the
case and the applicability of and conformity with the relevant covered
agreements. A detailed analysis of the process of the establishment and the
composition of panels, their terms of reference, the applicable standard of
review, rules of conduct for panellists, and the exercise of judicial activism
and judicial economy by panels is included in Module 3.2.

The Appellate Body hears appeals from the reports of dispute settlement panels.
Unlike panels, the Appellate Body is a permanent, standing international
tribunal. It is composed of seven persons, referred to as Members of the
Appellate Body. Members of the Appellate Body are appointed by the DSB
for a term of four years, once renewable. Only the complaining or responding
party can initiate appellate review proceedings. Appeals are limited to issues
of law covered in the panel report or legal interpretations developed by the
panel. The Appellate Body may uphold, modify or reverse the legal findings
and conclusions of the panel that were appealed. Details of all aspects of the
appellate review process are given in Module 3.3.

Apart from the DSB, panels and the Appellate Body, there are a number of
other institutions and persons involved in the WTQO’s efforts to resolve disputes
between its Members. These institutions and persons include arbitrators under
Articles 21.3,22.6 or 25 of the DSU, the Textile Monitoring Body under the
ATC, the Permanent Group of Experts under the SCM Agreement, Experts
and Expert Review Groups under Article 13 of the DSU and Article 11.2 of
the SPS Agreement, the Chairman of the DSB and the Director-General of the
WTO.

Furthermore, the WTO Secretariat and the Secretariat of the Appellate Body
play important roles in providing administrative and legal support to panels
and the Appellate Body respectively.

4.7 WTO Dispute Settlement Proceedings

The flow-chart below indicates the major steps in the WTO dispute settlement
proceedings.'?

123 WTO, Trading into the Future, 41.
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;li\./&/&/
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(Art.13; Appendix 4)
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Descriptive part of report sent to pa,ﬁ%fofmmm(m15,9_<Review meeting with paneD

Panel report issued to parties
(Art.12.9;Appendix 3 par 12 (j))
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(Art.12.9;Appendix 3 par 12 (k))

(DSB adopts panel/appellate report(s)

including any changes to panel report made
by appellate report (Art.16.1, 16.4 and 17.14)

eport by losing party of proposed implementation

Implementation
r
within "reasonable period of time" (Art.21.3)

parties negotiate compensation

In cases of non-implementation
pending full implementation (Art.22.2)

Retaliation
If no agreement on compensation, DSB authorizes retaliation
pending full implementation (Art.22)

Cross-Retaliation
If no agreement on compensation, DSB authorizes retaliation
same sector, other sector, other agreement (Art.22.3)

y

Appellate review
(Art.16.4 and 17)

...30 days for appellate report

Dispute over
implementation
proceedings possible,
including referral to initial
panel on implementation
(Art.21.5)

Possibility of arbitration
on level of suspension procedures
and principles of retaliation
(Art.22.6 and 22.7)

During all stages
good offices,conciliation
or mediation (Art.5)

Note

a panel can be composed
(i.e.panelists chosen) up
to about 30 days after its
establishment (i.e. DSB's
decision to have a panel)

max. 90 days

TOTAL FOR

REPORT ADOPTION;
usually up to 9 months
(no appeal), or 12 months
(with appeal) from
establishment of panel

to adoption of report
(Art.20)

90 days

Articles 12.8 & 12.9
DSU

4.7.1

There are four stages in WTO dispute settlement proceedings: (1) consultations;
(2) panel proceedings; (3) Appellate Body proceedings; and (4) implementation
of the recommendations and rulings. Each of these stages is examined in detail
in Modules 3.2, 3.3 and 3.4.

Time-frame for the Proceedings

One of the most striking features of the WTO dispute settlement system is the
short time frames within which the proceedings of both panels and the Appellate
Body must be completed.'** The period in which a panel shall conduct its
examination, from the date that the composition and terms of reference of the
panel have been agreed upon until the date the final report is issued to the
parties to the dispute, shall, as a general rule, not exceed six months.'?* When
a panel considers that it cannot issue its report within six months, it shall
inform the DSB in writing of the reasons for the delay together with an estimate
of the period within with it shall issue its report. In no case should the period
from the establishment of the panel to the circulation of the report to the

24 Note that the SCM Agreement provides for even shorter time frames in particular cases. See
Module 3.12.

125 Article 12.8 of the DSU. In cases of urgency, including those relating to perishable goods, the
panel shall aim to issue its report to the parties to the dispute within three months and shall make
every effort to accelerate the proceedings to the greatest extent possible (Articles 12.9 and 4.9 of the
DSU).
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Article 17.5 DSU

Members exceed nine months.'?® Much shorter still is the time frame within
which a panel has to rule on the WTO-consistency of measures taken to comply
with the recommendations and rulings under Article 21.5 of the DSU. In such
proceedings, the panel must circulate its report within 90 days after the date
of referral of the matter to it.

With regard to the Appellate Body proceedings, the DSU provides that, as a
general rule, the proceedings shall not exceed 60 days from the date a party to
the dispute formally notifies its decision to appeal to the date the Appellate
Body circulates its report.'?” When the Appellate Body believes that it cannot
render its report within 60 days, it shall inform the DSB in writing of the
reasons for the delay together with an estimate of the period within which it
will submit its report. In no case shall the proceedings exceed 90 days.

No other international court or tribunal operates under such severe time limits.
These time limits, and in particular the time limits for the Appellate Body,
have been criticized as excessively short and too demanding for both the parties
to the dispute and the Appellate Body. As a result of these time limits, however,
there is no backlog of cases either at the panel or appellate level. While panels
frequently go beyond the time limits imposed on them by the DSU, the Appellate
Body has thus far been able to complete all but four appeals within the maximum
period of 90 days.'?®

4.7.2 Confidentiality of the Proceedings

Submissions,
meetings & hearings

The WTO dispute settlement proceedings are also characterized by their
confidentiality. Consultations, panel proceedings and appellate review
proceedings are all confidential. Meetings of the DSB and panels and the oral
hearing of the Appellate Body take place behind closed doors. All written
submissions to a panel or to the Appellate Body by the parties and third parties
to the dispute are confidential.'® Parties may make their own submissions
available to the public. While a few Members do so in a systematic manner
(e.g., the United States), most parties choose to keep their submissions
confidential. The DSU provides that a party to a dispute must, upon request
of any WTO Member, provide a non-confidential summary of the information
contained in its submissions to the panel that could be disclosed to the public.
However, this provision does not provide for a deadline by which such non-
confidential summary must be made available and is, therefore, not very
effective.

126 Article 12.9 of the DSU.

27 Article 17.5 of the DSU. In cases of urgency, including those which concern perishable foods, the
Appellate Body shall make every effort to accelerate the proceedings to the greatest extent possible
(Articles 17.5 and 4.9 of the DSU).

28 Appellate Body Report, EC — Hormones, Appellate Body Report, United States — Imposition of
Countervailing Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating
in the United Kingdom (“US — Lead and Bismuth 1l ), WT/DS138/AB/R, adopted 7 June 2000;
Appellate Body Report, EC — Asbestos; and Appellate Body Report, Thailand — Anti-Dumping Duties
on Angles, Shapes and Sections of Iron or Non-Alloy Steel and H-Beams from Poland (“Thailand —
H-Beams”), WT/DS122/AB/R, adopted 5 April 2001.

129 Article 18.2, Article 17.10 and Appendix 3, para. 3 of the DSU.
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Reports

4.8

The interim report of the panel and the final panel report as long as it is only
issued to the parties to the dispute are also confidential. The final panel report
only becomes a public document when it is circulated to all WTO Members.
In reality, however, the interim report and the final report issued to the parties
do not remain confidential very long and are usually “leaked” to the media.
Unlike panel reports, Appellate Body reports are not first issued to the parties
and then, weeks later, circulated to all WTO Members. In principle they are
issued to the parties and circulated to all WTO Members at the same time and
are as of that moment a public document.

Remedies for Breach of WTO Law

Article 3.7 DSU

Article 19.1 DSU

Article 21.1 DSU

Article 21.3 DSU

What can or should be done if a panel and/or the Appellate Body conclude
that a measure is inconsistent with WTO law? Article 3.7 of the DSU states:

In the absence of a mutually agreed solution, the first objective of the dispute
settlement mechanism is usually to secure the withdrawal of the measures
concerned if these are found to be inconsistent with the provisions of any of
the covered agreements. The provision of compensation should be resorted to
only if the immediate withdrawal of the measure is impracticable and as a
temporary measure pending the withdrawal of the measure, which is
inconsistent with a covered agreement. The last resort which this
Understanding provides to the Member invoking the dispute settlement
procedures is the possibility of suspending the application of concessions or
other obligations under the covered agreements on a discriminatory basis
vis-a-vis the other Member, subject to authorization by the DSB of such
measures.

Article 19.1 of the DSU provides:

Where a panel or the Appellate Body concludes that a measure is inconsistent
with a covered agreement, it shall recommend that the Member concerned’’
bring the measure into conformity with that agreement.”’! In addition to its
recommendations, the panel or Appellate Body may suggest ways in which
the Member concerned could implement the recommendations.

Article 21.1 of the DSU adds to this:

Prompt compliance with recommendations or rulings of the DSB is essential
in order to ensure effective resolution of disputes to the benefit of all Members.

However, if it is impracticable to comply immediately with the
recommendations and rulings of the DSB, the Member concerned shall have a

130 The “Member concerned” is the party to the dispute to which the panel or Appellate Body
recommendations are directed.

B With respect to recommendations in cases not involving a violation of GATT 1994 or any other
covered agreement, see Article 26.
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reasonable period of time in which to do so.'* This reasonable period of time
can either be agreed upon by the parties or be determined through binding
arbitration. In those cases in which the reasonable period of time for
implementation has been determined through arbitration, it has been set between
six months and 15 months and one week.!** With respect to compensation
(for future damages) and retaliation in case of non-compliance, Article 22.1
states:

Article 22.1 DSU Compensation and the suspension of concessions or other obligations are

- temporary measures available in the event that the recommendations and
rulings are not implemented within a reasonable period of time. However,
neither compensation nor the suspension of concessions or other obligations
is preferred to full implementation of a recommendation to bring a measure
into conformity with the covered agreements.

The DSU does not explicitly provide for the compensation of damage
suffered.'*

4.9 Test Your Understanding

1.

To what extent is dispute settlement under the GATT 1947 relevant
to WTO dispute settlement? What are the most significant changes
made to the GATT dispute settlement system by the DSU?

. What s according to the DSU, the object and purpose of the WTO

dispute settlement system? To which disputes does the DSU apply?

What are the consequences of the compulsory jurisdiction of the
WTO dispute settlement system for the parties to a dispute?

Who may make use of the WTO dispute settlement system? When
can they make use of the system?

Apart from consultations and adjudication, which other methods
of dispute settlement does the WTO dispute settlement system
provide for?

What is the role of the Dispute Settlement Body in resolving a
dispute between Members? Give a brief overview of the various
stages of WTO dispute settlement proceedings. What can or should
be done if a panel and/or the Appellate Body conclude that a measure
is inconsistent with WTO law?

B2 Article 21.3 of the DSU.
33 See Module 3.4.

134 Ibid.
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5. DEVELOPING COUNTRY MEMBERS

Objectives This Section examines the use made of the WTO dispute settlement
system by developing country Members and describes in general terms
only, the special and differential treatment granted to developing
country Members in WTO dispute settlement proceedings. More
details of this special and differential treatment are given in Modules
3.2, 3.3 and 3.4. The Section also describes the support developing
country Members involved in WTO dispute settlement may receive
from the WTO Secretariat, the Advisory Centre for WTO Law and
other sources.

5.1 Use Made of the Dispute Settlement System

The WTO dispute settlement system has been used intensively by the major
trading powers, and, in particular, the United States and the European
Communities. Developing country Members, however, have also had frequent
recourse to the WTO dispute settlement system, both to challenge trade
measures of major trading powers'*® and to settle trade disputes with other
developing countries.'*® During the first six years of the WTO dispute settlement
system (1995-2000) in 26 per cent of all cases brought to the WTO system for
resolution developing countries were complainants and in 40 per cent they
were respondents.'*” In 2000 and 2001, developing countries brought more
disputes to the WTO system than did developed countries. The most active
users of the dispute settlement system among developing country Members
are Brazil, India, Mexico, Thailand and Chile. To date, no least-developed
country has ever brought a complaint to the WTO or has been a respondent in
WTO dispute settlement proceedings.

5.2 Special and Differential Treatment

The DSU recognises the special situation of developing and least-developed
country Members. There are a number of DSU provisions that grant special
rights to developing countries in the consultation and panel processes. Special
rules for developing country Members are found in Article 3.12, Article 4.10,

33 See for example: United States — Standards of Reformulated and Conventional Gasoline (“US —
Gasoline ), complaints by Venezuela (DS2) and Brazil (DS4), United States — Restrictions on Imports
of Cotton and Man-Made Fibre Underwear (“US — Underwear*), complaint by Costa Rica (DS24,
United States — Measure Affecting Imports of Woven Wool Shirts and Blouses from India (“US — Wool
Shirts and Blouses "), complaint by India (DS33), and EC — Bananas Ill, complaint by Ecuador.
Guatemala, Honduras, Mexico and the United States (DS27). In all these disputes the complainants
successfully challenged the trade measure of a major trading power.

136 See for example: Brazil — Measures Affecting Desiccated Coconut (“Brazil — Coconut ), complaint
by the Philippines (DS22); Egypt — Definitive Anti-Dumping Measures on Steel Rebar from Turkey,
complaint by Turkey (DS211); and Turkey — Restrictions on Imports of Textile and Clothing Products,
complaint by India (DS34).

B7 Park, Y.D. and Umbricht, G, “WTO Dispute Settlement 1995-2000: a Statistical Analysis”, JIEL
2001, 213-230, at 216.
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Article 8.10, Article 12.10, Article 12.11, Article 24 and Article 27 of the
DSU. For the most part, these special rules and procedures have not been
much used to date. A detailed examination of these provisions is included in
Modules 3.2, 3.3 and 3.4.

5.3 Legal Assistance

WTO Secretariat

Advisory Centre on
WTO Law

The WTO Secretariat assists all Members in respect of dispute settlement
when they so request. However, the DSU recognizes that there may be a need
to provide additional legal advice and assistance to developing country
Members.'*® To meet that additional need, Article 27.2 of the DSU requires
the WTO Secretariat to make available qualified legal experts to help any
developing country Member which so requests. The extent to which the
Secretariat can assist developing country Members is, however, limited both
by lack of manpower and by the requirement that the Secretariat’s experts
should give assistance in a manner “ensuring the continued impartiality of the
Secretariat”."*® The experts can thus not act on behalf of a developing country
Member in a dispute with another Member and their assistance is necessarily
limited to the preliminary phases of a dispute.

Effective legal assistance to developing country Members in dispute settlement
proceedings is given by the newly established, Geneva-based Advisory Centre
on WTO Law.'* At the occasion of the official opening of the Advisory Centre
on WTO Law on 5 October 2001, Mr. Mike Moore, the then WTO Director-
General, said that with the establishment of the Advisory Centre for “the first
time a true legal aid centre has been established within the international legal
system, with a view to combating the unequal possibilities of access to
international justice as between States”. The Advisory Centre is an independent
intergovernmental organization (fully independent from the WTO), which will
function essentially as a law office specialized in WTO law, providing legal
services and training exclusively to developing country and economy-in-
transition Members of the Advisory Centre and all least-developed countries.
The Centre will provide support at all stages of WTO dispute settlement
proceedings at discounted rates for its developing country Members and all
least-developed countries. The current 32 Members (nine developed countries,
22 developing countries and one economy-in-transition) have pledged in total
US$ 9.8 million for the endowment fund and US$6 million for the multi-year
contributions.'! In the summer of 2001, the Advisory Centre assisted for the
B8 Article 27.2 of the DSU.

B39 Article 27.2, final sentence, of the DSU.

M0 In parallel with the third Ministerial Conference of the WTO in Seattle, on 1 December 1999, the
Ministers of Bolivia, Canada, Colombia, Denmark, Dominican Republic, Ecuador, Egypt, Finland,
Guatemala, Honduras, Hong Kong China, Ireland, Italy, Kenya, Netherlands, Nicaragua, Norway,
Pakistan, Panama, Paraguay, Peru, Philippines, Sweden, Thailand, Tunisia, United Kingdom,
Uruguay, Venezuela and Zimbabwe signed the “Agreement establishing the Advisory Centre on WTO
Law”. Thereafter India, Latvia and Senegal made use of the temporary option to join the Advisory
Centre by signing the Agreement before 31 March 2000. The conditions for the entry into force of the
Agreement were met on 15 June 2001 by the deposit of the twentieth instrument by Kenya while the
threshold financial contributions for an amount of US$ 12 million had already been met earlier.

1 Membership of the Centre remains open to all WTO Members and those in the process of accession
to WTO through an accession procedure.
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first time a WTO developing country Member in a dispute settlement procedure
when it assisted Pakistan in the Appellate Body proceedings in United States
— Cotton Yarn.

5.4 Test Your Understanding

1. Have developing country Members made much use of the WTO
dispute settlement system to date?

2. Does the DSU take account of the particular situation of developing
country Members?

3. Do developing country Members involved in WTO dispute
settlement benefit from legal assistance? By whom and under which
conditions is this assistance granted?
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6. NEGOTIATIONS ON THE DISPUTE SETTLEMENT
SYSTEM

Objectives During the first seven years of its operation, the WTO dispute
settlement system has in many respects been a remarkable success
and has become the “centrepiece” of the WTO. The relatively frequent
recourse to the WTO dispute settlement system by developing and
developed country Members is commonly taken as a reflection of the
confidence of all WTO Members in this system and as one measure of
its utility for such Members.'*> However, the system as it currently
operates is of course not perfect and can be further improved.

At the time of adoption of the WTO Agreement, it was agreed that the WTO
Ministerial Conference would complete a full review of the DSU within four
years after the entry into force of the WTO Agreement, and subsequently take
a decision on whether to continue, modify or terminate the DSU. In the
context of this review of the DSU, which took place in 1998 and 1999, Members
made a large number of proposals and suggestions for further improvement of
the dispute settlement system. In the run-up to and during the Seattle Session
of the Ministerial Conference in December 1999, Members made a considerable
but eventually unsuccessful effort to agree on modifications to be made to the
DSU. In 2000 and 2001, informal efforts outside the DSB to reach agreement
on DSU amendments were continued. Also these efforts, intensified in the
run-up to the Doha Session of the Ministerial Conference in November 2001,
did not lead to an agreement. At the Doha Session of the Ministerial
Conference, it was agreed, however, to open in January 2002 formal
negotiations with the aim of concluding by May 2003 an agreement on changes
to the DSU. The negotiations are based on the work done so far and on new
proposals by Members. The Ministerial Declaration states that the negotiations
on the Dispute Settlement Understanding will not be part of the single
undertaking — i.e. that they will not be tied to the overall success or failure of
the other negotiations mandated by the Ministerial Declaration. Among the
proposals for reform currently under negotiation, there is a proposal to
introduce a system of permanent panelists, proposals regarding the composition
and mandate of the Appellate Body, proposals concerning the transparency of
the proceedings, proposals concerning the special and differential treatment
for developing country Members and proposals to improve the WTO
mechanism to ensure implementation of recommendations and rulings adopted
by the DSB.

142 Feciliano, F. and Van den Bossche, P, op.cit., 300.
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7. CASE STUDIES

1.

The Government of the Republic of Newland, a developing country, is
confronted with mounting domestic protest against its membership of the WTO.
In the words of one opposition leader, membership of the WTO has brought
Newland “nothing but misery and neo-colonial oppression”. The opposition
parties have asked for a debate in Parliament on this issue and Newland’s
Prime Minister has agreed to this request. You have been instructed by the
Prime Minister’s Office to prepare speaking notes for the PM outlining the
objectives, functions, institutions and decision-making procedures of the WTO.
The speaking notes also have to cover the basic rules and disciplines of WTO
law. The Prime Minister wants to be briefed, in particular, on the question
whether both from an institutional and a substantive perspective the WTO
takes into account the special interests and needs of developing country
Members, such as Newland.

Shortly before the WTO debate in the Parliament of Newland, the Kingdom
of Richland announced that it had taken a number of trade measures to protect
its domestic toy industry. Until the late 1980’s the Kingdom of Richland was
a major producer and exporter of toys made of wood or high-quality plastic.
At that time, over 100.000 people were employed in the toy industry in
Richland. Since the early 1990’s, however, the sales of toys produced in
Richland have dropped considerably both in Richland and in the export markets.
Children worldwide seem to prefer computer games to miniature trucks or
dolls. Moreover, low priced wooden and plastic toys produced in developing
countries such as Newland constitute increasingly tough competition for toys
produced in Richland. If domestic sales and exports of toys produced in
Richland do not pick up quickly, many toy manufacturers in Richland, which
still employ over 25.000 people, will either disappear or lay off many workers.
To prevent this from happening, the Government of Richland increased customs
duties on all toys to 30 per cent ad valorem. The customs duties applied
before ranged from 0 per cent (for computer games) to 15 per cent (for wooden
toys). During the Uruguay Round negotiations Richland agreed to limit customs
duties on all toys (except wooden toys) to 10 per cent ad valorem. Richland
does not apply the increase in customs duties to imports from the Republic of
Friendland, a developing country with which Richland has close political and
economic ties. Richland also limits the importation of computer games to
10.000 units per year. Finally, Richland enacts legislation imposing additional
safety requirements on all imported toys. Under the new legislation, allegedly
intended to protect the health of children, all imported toys will have to be
made of non-toxic materials. Inrecent years Newland has become an important
exporter of toys to Richland'* and Newland’s export of toys are seriously
affected by the measures now taken by Richland. No less than 50.000 jobs
are, directly or indirectly, at risk. The Prime Minister would, therefore like
you to make a rough first assessment of the WTO consistency of these measures.

45t should be noted that over the last three years Newland s toy exports amounted on average to 12
per cent of the toy imports of Richland.
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He also wants to know whether Newland or its main toy producer could have
recourse to the WTO dispute settlement system or the International Court of
Justice to challenge these measures. He furthermore wants to know whether
Newland can count on any legal assistance to help it prepare its case at the
WTO. Finally, he wants you to find out what remedies are available for Newland
if Richland were found to have acted inconsistently with its WTO obligations.
He expects you to brief him orally on your findings within the next 24 hours.
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8.1

Books and Articles

WTO Secretariat, Guide to the Uruguay Round Agreements (Kluwer
Law International, 1999)

WTO Secretariat, Guide to Dispute Settlement (Kluwer Law
International, 2002)

Das, B.L., The World Trade Organisation: A Guide to the Framework
for International Trade (Third World Network, 1999)

Hoekman, B. and Kostecki, M., The Political Economy of the World
Trading System, 2™ edition (Oxford University Press, 2001).

Jackson, J., The World Trading System: Law and Policy of International
Economic Relations, 2" edition (The MIT Press, 1997).

Lacarte-Murd, J., and Gappah, P., “Developing Countries and the WTO
Legal and Dispute Settlement System: a View From the Bench”, Journal
of International Economic Law, 2000, 395 - 401

Bourgeois, J., “Some reflections on the WTO Dispute Settlement System
From a Practitioner’s Perspective”, Journal of International Economic
Law, 2001, 145 - 154

Iwasawa, Y., “WTO Dispute Settlement as Judicial Supervision”, Journal
of International Economic Law, 2002, 287 - 305

Gabilondo, J., “Developing Countries in the WTO Dispute Settlement
Procedures Improving their Participation”, Journal of World Trade,
2001, 483 — 488

Footer, M., “Developing Country Practice in the Matter of WTO Dispute
Settlement”, Journal of World Trade, 2001, 55 - 98

Marceau, G., “Rules on Ethics for the New World Trade Organization
Dispute Settlement Mechanism — The Rules of Conduct for the
Understanding on Rules and Procedures Governing the Settlement of
Disputes”, Journal of World Trade, 1998, 57 — 98

Mavroidis, P., “Remedies in the WTO Legal System: Between a Rock
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8.2 Documents and Information

For information on WTO activities, see www.wro.org. Official WTO documents
can be obtained by searching on the WTO’s online document database, available
at: hppt://docsonline.wto.org. A very useful website on WTO dispute
settlement is www.worldtradelaw.net .
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WHAT YOU WILL LEARN

The Understanding on Rules and Procedures for the Settlement of Disputes
(the “DSU”) of the World Trade Organization (the “WTO”) provides for several
methods to resolve disputes that arise between WTO Members concerning
their rights and obligations under the WTO Agreement. Of these dispute
settlement methods, the most frequently used is adjudication by ad hoc panels
and the Appellate Body. This Module gives an overview of the process of
adjudication by the ad hoc panels, i.e., the panel process, and focuses on the
process of adjudication by the Appellate Body, i.e., the appellate review process.

Since adjudication by panels must always be preceded by consultations between
the parties to the dispute, the first Section of this Module addresses this
preliminary consultation process and examines the object and purpose of
consultations, the consultation procedure and the outcome of consultations.
The second Section of this Module examines the establishment and composition
of the ad hoc panels that may hear and decide disputes after unsuccessful
consultations. The third Section on “The Mandate of a Panel” discusses the
terms of reference of these panels and the standard of review applied by them.
It also addresses the issues of judicial activism and judicial economy by panels,
the rules of conduct applicable to panelists and the role of the WTO Secretariat.
The fourth Section on “Special Features of Panel Proceedings” examines the
access to panel proceedings, the confidentiality of the proceedings, and the
rules of interpretation as well as the rules on evidence applied by panels. The
fifth Section, which is entitled “The Panel Proceedings”, deals with the working
procedures for panels and the time frame for the panel proceedings, and explains
the various steps in the panel proceedings. Finally, this Module addresses, in a
sixth Section, the use made by developing country Members of consultations
and the panel process and highlights the DSU rules providing for special and
differential treatment for developing country Members in this context.
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1. CONSULTATIONS

Objectives

1.1

On completion of this section, the reader will be able to appraise why
it is important that recourse to adjudication by a panel is preceded by
consultations between the parties to the dispute, how these
consultations are conducted and what the result of these consultations
may be.

Object and Purpose

Article 3.7 DSU

Article 4.5 DSU

Article 3.10 DSU

1.2

The aim of the WTO dispute settlement system is to secure a positive solution
to a dispute. The DSU expresses a clear preference for solutions mutually
acceptable to the parties to the dispute, rather than solutions resulting from
adjudication by a panel. Therefore, each panel process must be preceded by
consultations between the complaining and responding parties to the dispute
with a view to reaching a mutually agreed solution. The DSU provides that in
the course of consultations and before resorting to further action, Members
should attempt to obtain satisfactory adjustment of the matter. The DSU
requires that Members engage in consultations in good faith in an effort to
resolve the dispute amicably before the dispute can be referred to a panel.

To resolve disputes through consultations is obviously cheaper and more
satisfactory for the long-term trade relations with the other party of the dispute
than adjudication by a panel. The consultations enable the disputing parties to
understand better the factual situation and the legal claims in respect of the
dispute. Such understanding may allow then to resolve the matter without
further proceedings and, if not, will allow a party to learn more about the facts
and the legal arguments that the other party is likely to use when the dispute
goes to adjudication. In this respect, the consultations may serve as an informal
pre-trial discovery mechanism. Their primary object and purpose, however, is
to settle the dispute amicably.

The Consultation Procedure

Article 4.2 DSU

Article 4.4 DSU

1.2.1 Request for Consultations

Any WTO Member that considers that a benefit accruing to it under the W70
Agreement is being impaired or nullified by measures taken by another WTO
Member may request consultations with that other Member. WTO Members
are required to accord “sympathetic consideration” to and afford adequate
opportunity for consultation regarding any representations made by another
Member concerning measures affecting the operation of any covered agreement
taken within the territory of the former. All such requests for consultations
shall be notified to the Dispute Settlement Body (the “DSB”) and the relevant
Councils and Committees by the Member, which requests consultations. Any
request for consultations shall be submitted in writing and shall give the reasons
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for the request, including identification of the measures at issue and an indication
of the legal basis for the complaint.

1.2.2 Consultation Process

Article 4.6 DSU

Article 4.10 DSU

Article 4.3 DSU

Article 4.6 DSU

Articles XXl and XXl

GATT 1994

Article 4.11 DSU

Article 5 DSU

Parties have broad discretion as regards the manner in which consultations
are to be conducted. The DSU provides few rules on the conduct of
consultations. The consultation process is essentially a political-diplomatic
process. Consultations are without prejudice to the rights of any Member in
further legal proceedings. During consultations Members “should” give special
attention to the particular problems and interests of developing country
Members.

Unless otherwise agreed, the Member to which a request for consultation is
made must reply to the request within 10 days after the date of its receipt and
enter into consultations within a period of no more than 30 days after the date
of receipt of the request. It must enter into consultations in good faith and
with a view to reaching a mutually satisfactory solution. If the Member does
not respond within 10 days after the date of receipt of the request, or does not
enter into consultations within a period of no more than 30 days, or a period
otherwise mutually agreed, then the Member that requested the consultations
may proceed directly to request the establishment of a panel.

While the request for consultations is notified to the DSB, the consultations
themselves are confidential. Generally, consultations are held in Geneva and
involve Geneva-based diplomats as well as capital-based trade officials of the
parties to the dispute. The WTO Secretariat is not present at, and is in no
other way involved with, the consultations.

Consultations can be requested either pursuant to Article XXII of the GATT
1994, or the corresponding provisions in other covered agreements, or pursuant
to Article XXIII of the GATT 1994, or the corresponding provisions in other
covered agreements. The Member requesting consultations is free to choose
either type of consultations. There is only one, albeit significant, difference
between these two types of consultations. Only in the context of consultations
pursuant to Article XXII, or corresponding provisions, can a Member other
than the consulting Members be allowed to participate in the consultations. A
Member that considers that it has a substantial trade interest may notify the
consulting Members and the DSB of such interest within 10 days after the
date of the circulation of the request for consultations. Provided that the
responding party to the dispute agrees that the claim of substantial interest is
well founded, this Member shall be joined in the consultations. If consultations
are conducted pursuant to Article XXIII, or corresponding provisions, it is
not possible for other Members to join in the consultations.

During the consultations, the parties may agree to request good offices,
conciliation or mediation provided for in Article 5 of the DSU. The Director-
General of the WTO may, acting in an ex officio capacity, offer good offices,
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1.3

conciliation or mediation with the view to assisting Members to settle a dispute.
To date, no use has ever been made of this possibility although in 2001 the
Director-General explicitly invited Members to do so.

Outcome of Consultations

Article 3.5 DSU

Article 3.6 DSU

Article 4.7 DSU

Article 12.10 DSU

Article 11 DSU

1.3.1 Mutually Agreed Solution

Since 1995, a significant number of disputes on which consultations were
held have been resolved, or appear to have been resolved, by the parties without
the need for recourse to adjudication by a panel. In some cases, the dispute
was simply not pursued any further; in other cases, a mutually agreed solution
to the dispute was reached.

All mutually agreed solutions must be consistent with the WTO agreements
and shall not nullify or impair benefits accruing to any Member under those
agreements, nor impede the attainment of any objective of those agreements.
All mutually agreed solutions must be notified to the DSB and the relevant
Councils and Committees. Other Members may raise any point relating to the
solutions reached in the DSB or other relevant WTO bodies. The requirement
to notify a mutually agreed solution is, however, often not respected.

1.3.2 Resort to a panel

If consultations between the parties fail to settle the dispute within 60 days of
the receipt of the request for consultations, the complaining party may request
the DSB to establish a panel to adjudicate the dispute. The complaining party
may request a panel during the 60-day period if the consulting parties jointly
consider that consultations have failed to settle the dispute. In many cases,
however, the complaining party will not, immediately upon the expiration of
the 60 day period, request the establishment of a panel, but will allow for
considerably more time to settle the dispute through consultations. For
consultations involving a measure taken by a developing country Member, the
DSU explicitly provides that the parties may agree to extend the 60-day period.
If after the 60 day period has elapsed, the consulting parties cannot agree that
the consultations have concluded, the Chairman of the DSB shall decide, after
consultation with the parties, whether to extend this period and, if so, for how
long. To date the Chairman of the DSB has never been called upon to exercise
this authority.

Consultations between the parties with the aim of settling the dispute can, and
do, continue during the panel process. The DSU provides that panels should
consult regularly with the parties to the dispute and give them adequate
opportunity to develop a mutually satisfactory solution. There have been a
number of disputes in which a mutually agreed solution was reached while the
dispute was already before a panel.!

! See e.g.,European Communities - Trade Description of Scallops, complaints by Canada, Peru and
Chile, WT/DS7, WT/DS12 and WT/DS14 and European Communities - Measures Affecting Butter
Products, complaint by New Zealand, WT/DS72.
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Article 24.2 DSU In dispute settlement cases involving a least-developed country Member, where
a satisfactory solution has not been found in the course of consultations, the
Director-General of the WTO or the Chairman of the DSB shall, upon request
by a least-developed country Member, offer their good offices, conciliation
and mediation with a view to assisting the parties to settle the dispute, before
a request for a panel is made. The Director-General or the Chairman of the
DSB, in providing this assistance, may consult any source, which either deems
appropriate. Since, to date no least-developed country Member has been
involved in a dispute as either a complainant or respondent, no use has yet
been made of this possibility.

1.4 Test your understanding

1. What is the primary aim and object of consultations pursuant to
Article 4 of the DSU? Can consultations also serve other purposes?

2. Must parties to a dispute always hold consultations before
requesting the establishment of a panel? Will consultations always
last at least 60 days? Can consultations last longer than 60 days?

3. May WTO Members resolve a dispute by agreeing to a solution,
which deviates from the WTO Agreement?

4. Does the DSU provide any special rules for developing country
Members engaged in consultations?
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2. THE ESTABLISHMENT AND COMPOSITION OF A

PANEL

Objectives

On completion of this section, the reader will be able:

* to explain how and by whom decisions on the establishment and
the composition of panels are taken;

* to appreciate the importance of sufficiently precise panel requests;

* to appraise the qualifications that members of a panel have to
possess.

2.1 Establishment of a Panel

2.1.1 Panel Request

Article 6.2 DSU

The request for establishment of a panel must be made to the DSB in writing
and must indicate whether consultations were held, identify the specific
measures at issue and provide a brief summary of the legal basis of the complaint
sufficient to present the problem clearly. In EC - Bananas 111, the Appellate
Body found that:

... It is important that a panel request be sufficiently precise for two reasons:

first, it often forms the basis for the terms of reference of the panel pursuant
to Article 7 of the DSU, and, second, it informs the defending party and the
third parties of the legal basis of the complaint.’

Whether the “specific measures at issue” are sufficiently identified in the panel
request relates to the ability of the responding party to defend itself given the
actual reference to the measure complained about.* With regard to the
requirement that the request for a panel must “provide a brief summary of the
legal basis of the complaint sufficient to present the problem clearly”, the
Appellate Body noted that the DSU demands only a brief summary of the
legal basis of the complaint. The summary must, however, be one “sufficient
to present the problem clearly”.* The claims, but not the arguments, must all
be specified sufficiently in the request for the establishment of a panel.’ In EC
— Bananas II1, the Ap