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I NTRODUCTI ON

1. The Joint Intergovernnental G oup of Experts on Maritinme Liens and

Mort gages and Rel ated Subjects, established by the International Mritine
Organi zation (MO and the United Nations Conference on Trade and Devel opnent
(UNCTAD), held its ninth session at the Pal ais des Nations, Ceneva, from2 to
6 Decenber 1996.

2. During the session, two plenary neetings and eight informal neetings of
the sessional group of the whole were held.

Openi ng st at enent

3. The Deputy Secretary-Ceneral of UNCTAD, speaking also on behalf of the
Secretary-Ceneral of IMJ said that the objective of the Goup’s work was to
produce a | egal framework which would protect the interests of owners of cargo
and ships by securing the free novenent of vessels and by prohibiting arrest
for unjustifiable clains and clainms not related to the operation of vessels.
An appropriate |legal franework wi dely accepted by the international community
woul d contribute to greater international uniformty of rules applicable to
the enforcement of maritinme clainms. He congratulated the Joint G oup for the
progress achi eved during the two sessions devoted to the review of the 1952
Convention on Arrest of Ships; he was particularly pleased that the work had
been carried out in an atnosphere of excellent cooperation between the two
United Nations agencies and the private sector, particularly the Internationa
Maritime Committee (CM), which had provided very val uabl e assistance to the
G oup.

4, Pursuant to the outcone of UNCTAD I X, UNCTAD had been given a new,
revitalized role. |Its mandates had been streanlined and focused on key issues
directly related to trade and devel opnent. Both the intergovernnmenta

machi nery and the secretariat had gone through a process of restructuring and
reorientation and prioritization of their work to enable themto respond
better to the new challenges. As a result of these structural changes, this
woul d be the |l ast session of the Goup to be held in UNCTAD. However, UNCTAD
woul d, in principle, continue to cooperate with IMO until the work of the
Joint Group had been conpl et ed
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Chapter |

CONS| DERATI ON OF THE REVI EW OF THE | NTERNATI ONAL
CONVENTI ON FOR THE UNI FI CATI ON OF CERTAI N RULES
RELATI NG TO THE ARREST OF SEA- GO NG SHI PS, 1952

(Agenda item 3)

5. For its consideration of this item the Joint |Intergovernnmental G oup of
Experts (JIGE) had before it the follow ng docunentation:

“Consideration of the Review of the International Convention for

the Unification of Certain Rules Relating to the Arrest of Sea-going
Shi ps, 1952 - note by the secretariats of UNCTAD and | MY
(JICGE(IX)/2-TD/ B/ | GE. 1/ 2- LEG MM 39) ;

“Conmpi |l ati on of conments and proposals by Governnments on the draft
articles for a convention on arrest of ships - note by the secretari at
of UNCTAD’ (JIGE(IX)/3-TD/ B/ | GE. 1/ 3- LEG MLM 40) .

6. At its opening plenary, the Joint Intergovernnental G oup decided to
pursue its consideration of this itemw thin the framework of an informal
sessi onal group of the whole.

Informal sessional group of the whole

7. In the course of eight informal neetings, the sessional group of the
whol e considered the draft articles for a convention on arrest of ships as
contai ned in docunent JIGE(IX)/2-TD/ B/ I GE. 1/ 2-LEG MM 39. It requested the
i nformal working group established at its eighth session to continue

consi deration of draft article 1 (1) on definitions.

Action by the Joint Intergovernnental G oup of Experts

8. At its 2nd (closing) plenary neeting, on 6 Decenmber 1996, the Joint

I ntergovernnmental Goup of Experts adopted the report of the sessional group
of the whole (TD/B/I1GE. 1/L.2), as orally amended at the closing neeting of
the sessional group, as well as the paper of the informl working group on
Article 1 (1) (TDB/I1GE 1/L.2/Add.1). (For the report of the sessional group
and the paper of the informal working group, see annexes Il and |11
respectively.)

9. The Intergovernnmental G oup of Experts also decided that a document
containing revised draft articles for a convention on arrest of sea-going

shi ps woul d be prepared by the secretariats of UNCTAD and I MO, in consultation
with the Chairman of the Intergovernnental G oup, on the basis of the

deci sions of the Goup. The docunent would serve as the basis for the work of
a possible diplomtic conference convened by the General Assenbly of the
United Nations. (For the revised draft articles, see docunent

JIGE(I X)/5-TD/ B/ | GE. 1/ 5- LEG MLM 42.)

10. Finally, the Intergovernnental G oup of Experts adopted a draft
recommendati on on the convening of a diplomatic conference (TD/B/ICGE. 1/L.3),
as orally anmended (for the text of the recomrendati on, see annex 1).
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Chapter 11
ORGANI ZATI ONAL MATTERS
A.  pening of the session
11. The ninth session of the Joint Intergovernnmental G oup of Experts was

opened on 2 Decenber 1996 by M. C. Fortin, Deputy Secretary-General of
UNCTAD.

B. Election of officers

(Agenda item 1)

12. At its opening plenary neeting, on 2 Decenmber 1996, the Joint

I ntergovernnmental Group of Experts elected M. K. -J. Conbrii (Norway) as its
Chairman and Ms. |.l. Barinova (Russian Federation) as a Vice-Chairman. The
officers for the ninth session were therefore as foll ows:

Chai r man: M. K -J. CGonbrii ( Nor way)
Vi ce- Chai rnen: M. 1. Melo Ruiz ( Mexi co)
Ms. |.1. Barinova (Russi an Federati on)

Vi ce- Chai r man-
cum Rapporteur: M. Zengjie Zhu (Chi na)

C. Adoption of the agenda and organi zation of work

(Agenda item 2)

13. At its opening plenary neeting, on 2 Decenber 1996, the Joint

I ntergovernnmental Group of Experts adopted its provisional agenda, as

contai ned in docunent JICGE(IX)/1-TD/ B/ I GE. 1/ 1-LEG MM 38. The agenda for its
ninth session was thus as foll ows:

1. El ecti on of officers
2. Adoption of the agenda and organi zation of work
3. Consi deration of the review of the International Convention for

the Unification of Certain Rules Relating to the Arrest of
Sea- goi ng Shi ps, 1952

4, Provi si onal agenda and date of the next session
5. O her busi ness
6. Adoption of the report of the ninth session
14. Also at its opening plenary, the Joint Intergovernnental G oup decided

to establish an informal sessional group of the whole to consider agenda
item 3.
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D. Provi si onal agenda and date of the next session
(Agenda item 4)
15. The Joint Intergovernnental G oup of Experts considered that it had

conpleted its work on the topic before it and that the question of a future
sessi on shoul d be decided on by its parent bodies.

E. Adoption of the report of the ninth session

(Agenda item 6)

16. At its closing plenary neeting, on 6 Decenber 1996, the Joint

I ntergovernnmental Goup of Experts adopted its draft report (TD/ B/ICGE 1/L.1)
and authorized the Rapporteur to conplete the text in the light of the
proceedi ngs of the closing plenary.
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Annex |

RECOMVENDATI ON ADOPTED BY THE JO NT | NTERGOVERNMENTAL
GROUP OF EXPERTS AT I TS NI NTH SESSI ON

The Joi nt UNCTAD/ | MO | ntergovernnmental G oup of Experts on Maritime
Li ens and Mortgages and Rel ated Subjects recommends to the Internationa
Maritime Organization (I MO Council and to the Trade and Devel opment Board of
UNCTAD t hat they consider favourably, on the basis of the useful work done so
far, proposing to the General Assenbly of the United Nations the conveni ng of
a diplomatic conference to consider and adopt a convention on certain rules
relating to the arrest of sea-going ships on the basis of the draft articles
prepared by the Group of Experts
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Annex 11

REPORT ON THE WORK OF THE SESSI ONAL GROUP OF THE WHOLE OF THE
JO NT UNCTAD/ | MO | NTERGOVERNVENTAL GROUP OF EXPERTS ON MARI TI ME
LI ENS AND MORTGAGES AND RELATED SUBJECTS AT I TS NI NTH SESSI ON

Item 3: Consi deration of the Review of the International Convention for
the Unification of Certain Rules Relating to the Arrest of
Sea- goi ng Shi ps, 1952

1. The Sessional G oup of the Whol e continued consideration of the draft
articles for a Convention on Arrest of Ships, as contained in docunent
JIGE(I X)/2-TD/ B/ | GE. 1/ 2- LEG MM 39.

Article 1 - Definitions
Par agraph (1)

2. The Sessional G oup discussed the question as to whether Article 1 (1)
shoul d adopt a simlar approach to that of the 1952 Convention and provi de an
exhaustive list of maritine clainms, or whether it should adopt a nore flexible
approach by retaining a non-exhaustive list. Opinions were divided on the
subj ect; while many del egations preferred flexibility and a non-exhaustive
list, others favoured having a closed list of maritine clainms. One del egation
proposed adopting a closed list provided that each maritinme claimwas
described in general terns and that Article 3 (1) permtted arrest
irrespective of whether the claimwas secured by a maritinme |ien and whet her

t he shi powner was personally liable for the claim

3. The Sessional G oup agreed that the question was decisive and coul d not
be agreed at this stage. It was, therefore, decided to place the relevant
words in the chapeau of Article 1 (1) in brackets and | eave the matter to be
decided at a later stage, possibly by a diplomtic conference.

4. The Chairman of the Informal Working Group on Article 1 (1), reporting
on the work of the Informal G oup, said that the paper submitted to the
Sessional Goup (see annex IIl below) was the result of discussions by

12 delegations. It identified which changes had been agreed in London and
Geneva respectively. In addition, a nunber of endnotes were attached to the
paper in order to provide a nore accurate account of the different views
expressed by del egati ons.

5. Wth respect to the relationship between “maritine clainms” and “maritinme
liens”, the observer for the International Maritime Conmittee (CM) noted
that, in ensuring that maritinme |liens recogni zed by the 1993 Internationa
Convention on Maritine Liens and Mrtgages (MM Conventi on) were covered by
the definition of “maritinme clainf, there was no need strictly to use the sane
wordi ng, since “maritime liens” were by nature nore restrictive than “maritine
clainms”.
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6. One del egation referred to the task of the Wrking Goup of ensuring
that the list of maritime clains in Article 1 should include all clainms with
maritime |lien status under the 1993 M.M Convention but should not necessarily
be restricted to clains with maritinme |ien status.

7. One del egation said that there was overlap between subparagraphs (a)

and (h) and that subparagraph (h) should therefore be deleted. The sanme would
apply to the | ast sentence of subparagraph (d) that referred to “or |osses
incurred, or likely to be incurred, by third parties”, since subparagraph (a)
referred to “loss” as well.

8. One del egation questioned the changes in subparagraph (n), where the
word “construction” was replaced by “building” and expressed concern as to the
suggestion to include the word “physical” in subparagraph (a), as suggested in

the endnotes by two other del egations, since such inclusion would prevent
“econom ¢ | osses” from being covered by subparagraph (a).

9. Anot her del egati on requested sone clarification as to the reasons for

i ncl udi ng “shi ppers” in subparagraph (p). It was hard to imagine a concrete
situation in which shippers nmade di sbursenents on behal f of the ship. The
del egati on proposed the deletion of the word “shipper” and reversion to the
JIGE draft if the change was not intentional

10. Anot her del egati on suggested that to refer only to “port dues and
charges” in subparagraph (n) mght be interpreted in a restrictive manner
since it mght not include all the charges originating in the port, such as
nmoori ng and wharfage charges. It asked for subparagraph (n) to be redrafted
to ensure that all port fees and charges were incl uded.

11. One del egation noted that subparagraphs (a) and (h) were kept because
the second part of subparagraph (a) was deleted. The suggestion to retain the
word “physical” in subparagraph (a) was made so that consequential |osses

woul d not be included. This delegation suggested that the word “direct” in
subpar agraph (b) should be kept in brackets, since the Goup was divided as to
whet her it should be retained or deleted. The word “shipper” in

subpar agraph (p) was introduced followi ng the 1952 text of the Convention

One del egation pointed out that the specific issue of inserting the word

“shi pper” had not been discussed in the Working Group. Concerning

subpar agraph (d), this delegation felt that, in keeping with the conprom se in
relation to the M_M Convention, a vessel should not be arrested for clains

whi ch arose out of the damage in connection with the carriage of oil or other
hazar dous or noxi ous substances for which conpensati on was payable to the
claimants pursuant to international conventions or national |aw providing for
strict liability and compul sory insurance. Concerning subparagraph (e), this
del egation felt that ships in distress should not be arrested due to the

i nherent risks invol ved.

12. Anot her del egation stressed that the word “charges” in subparagraph (n)
was satisfactory as drafted and would cover all charges incurred by a ship in
a port.
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13. One del egation noted that the nmerging of subparagraphs (s) and (v) m ght
present some drafting problens since Article 4 (1) made some cross-references
to Article 1 (1). It would be better to keep subparagraphs (s) and (v) as
originally drafted.

14. One del egati on expressed serious concern about retaining the brackets in
the unbrella text of Article 1 (1), since a najority of the G oup had
expressed on various occasions a preference for an open list. To keep the
brackets and the list mght be msleading as to the real preferences expressed
by the G oup. However, the G oup decided to adhere to its previous decision
to identify the problemthrough the use of brackets.

15. It was agreed that the comrents nmade by del egati ons woul d be refl ected
in the report of the Goup and the paper of the Informal Wrking G oup would
be attached to the report. It was further agreed that the secretariat would
produce a clean text of all of the draft articles, including Article 1 (1), in
consultation with the Chairman and reflecting the discussions of the Sessiona
G oup.

Par agr aph (2)

16. The G oup noted that, at its last session, it had decided to revert

to the definition of arrest contained in Article 1, paragraph 2, of the

1952 Convention. Mst del egations supported in principle the proposal made by
Japan (document JIGE(IX)/3, paras. 2 and 3) to specifically exclude in arrest
procedures consideration of any docunment which could be enforced in a way
simlar to a judgenent. 1In the opinion of several of these del egations, the
expression “other docunents” contained in this proposal was too inprecise, and
adequate wordi ng would have to be found. The Group al so considered the
proposal by the United Kingdom (JIGE(IX)3, paras. 7-9) that the definition of
“arrest” should be nodelled nore closely on that of the 1952 Convention and,
in particular, the words “when at the tinme of such detention or restriction
the ship is physically within the jurisdiction of the State where the order
has been nmade” in the first sentence should be del eted.

17. It was suggested that, if the definition included in Article 1 (2) of
the 1952 Convention with the inclusion of the proposal made by Japan was goi ng
to be retained, the second part of this definition, as contained in Article 1,
par agraph 2, which had been prepared by the JI GE, could be retained.

18. A suggestion that the definition of arrest should include not only
reference to physical measures but also the regulation of |egal effects was
not supported on the grounds that |egal effects would be very difficult to
enforce worl dwi de on account of the operation of national |aw.

19. Fol | owi ng consultations with several del egations, the Chairman
made a proposal for a new text for this paragraph contained in docunent
TD/B/1 GE. 1/ CRP.3. Bearing in mnd several amendrments nade in connection
with this proposal, the Group adopted the follow ng text:
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“Arrest” neans any detention or restriction on renoval of a ship as a
conservatory nmeasure by order of a Court to secure a maritine claim but
does not include the seizure of a ship in execution or satisfaction of a
judgenent, arbitral award or other enforceable instrunment.

20. Vi ews were expressed on the possible inclusion of reference to the
physi cal presence of the ship within the jurisdiction of the State where the
arrest was nade. This issue was settled, however, in Article 8 (1).

21. The Goup noted that, in view of its paranpunt inportance, this
definition mght require further consideration

22. A di scussion was al so held on whether reference should be nade to the

| egal constraints which nmght be the result of an arrest, such as a ban on
nortgagi ng or selling the ship under arrest. The G oup did not agree to the
inclusion of any text in this regard, since it was felt that the effects of an
arrest ought not to be regulated in any definition of the Convention but [|eft
to national |aw

Par agraph (3)

23. The G oup accepted the proposal made by the United Kingdomin docunent
JIGE(I X)/3, paragraphs 10 and 11, to replace the definition of “person” by the
one contained in the 1969 Civil Liability Convention and the 1996 Hazardous
and Noxi ous Substances (HNS) Convention

Par agraph (4)

24. One del egation was of the opinion that arrest should be permtted only
if there was a risk that the alleged claimm ght not be satisfied. This was
not accepted by the Sessional Goup. It was pointed out in that context

that definitions should not be unnecessarily burdened with substantive
requi renents, which should be dealt with in other articles of the Convention

Par agr aph (5)

25. No comrents were nade in respect of this paragraph. The Sessional G oup
accepted the text of this subparagraph as presently drafted.

26. Some del egations suggested that the text in Spanish of this article be
rephrased so as to reflect the neaning of this provision in a positive rather
than a negative way, as in the English text.

Article 2 - Powers of arrest

Par agraph (1)

27. There was wi de support for the proposal made by the United Kingdomin
docurent JIGE(IX)/3, paragraph 12, to delete reference to arrest “demanded”
and replace the expression “effected” by “nmade”. Sonme del egations al so

proposed the inclusion of the reference to “Contracting State” as in Article 4
of the 1952 Convention. A proposal to include a reference to the fact that
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the vessel should be within the jurisdiction of a contracting State did not
find support on the grounds that several del egations considered this
circunmstance to be self-evident.

28. The G oup di scussed whet her a decision by a court was necessary in al
cases to release a ship fromarrest. Sone del egati ons were of the opinion that
agreenent between the claimant and the defendant duly comunicated to port
authorities could be accepted as providing sufficient title for a rel ease

wi t hout the intervention of the court which had authorized the arrest. Such a
procedure could be hel pful in cases where the parties had reached an agreenent
during public holidays when courts were not operating.

29. Most del egati ons opposed this view. In their opinion the intervention
of a court for the release of a ship was required on grounds of the need for

| egal certainty and as a basis for the protection of eventual interests of
third parties. Reference was al so nade to cases where court authorities were
in fact available at all times during public holidays in order to ensure
pronpt rel ease of a vessel

30. The Sessional G oup accepted the proposal made by the United Ki ngdom
concerning the inclusion of the reference to “Contracting State”, as in
Article 4 of the 1952 Convention

Par agr aph (2)

31. The Sessional G oup decided to insert the word “only” after “A ship

may”, so that the paragraph would read “A ship may only be arrested in respect
of "

Par agraph (3)

32. The Sessional G oup considered the proposal of the observer for the
I nternational Chanber of Shipping (ICS) to delete the words “or is sailing”
fromthis paragraph.

33. Sone del egati ons suggested that the arrest of a ship already sailing
woul d be difficult to inplenent and could al so pose safety problenms. In
response, other del egations nmentioned cases where the return of a ship already
sailing could be secured, especially in the case of ships which were stil
within large port areas.

34. A discussion was held on the inplications, if any, of this paragraph
bearing in m nd provisions of the 1982 United Nations Convention on the Law of
the Sea (the LOS Convention). |In this regard, reference was made to

Article 28, paragraph 3, of this Convention, which recognized the right of the
coastal State, in accordance with its law, to arrest, for the purpose of any
civil proceedings, a foreign ship lying in the territorial sea or passing
through the territorial sea after leaving internal waters.

35. In this context a reference was nmade to the right of hot pursuit by the
coastal State. It was noted that Article 111 of the LOS Convention all owed
the exercise of this right when the coastal State had good reason to believe
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that a foreign ship had violated the | aws and regul ati ons of that State. It
was submitted that this matter of public law did not relate to the scope of
i npl enentation of a prospective arrest convention

36. Bearing in mnd the reasons for the inclusion of the possibility to
arrest a ship even if it was already sailing, consideration was given to the
effect of the possible suppression of the words “or is sailing” fromthe

draft. In the opinion of sone del egations, the coastal State would in any
case retain the possibility of arresting a ship which was |eaving or had left
port as long as it was within its jurisdiction. It was suggested that clear

terms be included in the convention indicating that arrest could be effected
only in respect of ships within the jurisdiction of the coastal State. While
some del egations preferred to keep the text of Article 2 (3) as presently
drafted, other del egations favoured either deleting or placing the paragraph
in brackets.

37. In the view of other del egations, deletion could be interpreted as
inmposing a limtation on the power of the State to arrest a foreign ship

Such a restriction could in fact result in the inpossibility of making arrests
in many cases where the claimhad not been properly substantiated due to | ack
of time but was nevertheless legitimte. Reference was also nade to the

di fference between the physical intervention and the |egal effects of an
arrest, which in many cases was the source of confusion regarding the extent
to which a State could enforce jurisdiction in this regard.

38. The G oup decided that the text of this paragraph should be placed
Wi t hin brackets.

Par agraph (4)

39. The G oup accepted a drafting proposal fromthe United Kingdom

contai ned in paragraphs 13 to 15 of docunent JIGE(I X)/3, designed to clarify
the contents of the text. The G oup was unable to accept a proposal to delete
the words “for the purpose of obtaining security”, which were considered
superfluous by sone del egations, since this was al ready part of the
definition.

Par agr aph (5)

40. The Sessional G oup discussed the proposal submitted by the

United Kingdom (JIGE(IX)/3, para. 16) to refer only to the law of the State in
which the arrest was made, thus deleting reference to the law of the State
where the arrest was demanded

41. Some del egations noted that, while a simlar proposal had been adopted
by the Goup in paragraph 1, a distinction should be made in relation to

par agraph 5, which covered a different situation. Reference to an application
for arrest was in this case inportant, since it was related to the procedura
aspects of the lex fori, and cases where arrest was applied for and not
granted nust al so be borne in nind

42. The G oup considered that the | anguage used in the 1952 Conventi on
shoul d be preferred. Accordingly, the Goup agreed to replace the words
demanded or has been effected” by “was made or applied for”

is
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43. One del egation proposed including in the text of this paragraph a

requi renment according to which, before an arrest was made, notice of the claim
shoul d be given to the shipowner or the master of the ship concerned. The
proposal contained the proviso that this notice should not be a condition to
enabl e arrest. The del egation explained that this should be considered as the
sol e procedural requirenent to be included in the Convention. It would then
be left to national |law to decide who should conply with it and whet her
sanctions for non-conpliance should be applied, as well as what the
consequences woul d be of such non-conpliance. The inclusion of this proposa
in the arrest convention was regarded as preventing the renedy of arrest being
used to bl ackmail shipowners into paynment of cl ains.

44, Most del egati ons opposed this proposal on the grounds that procedura
matters should be considered entirely within the scope of national law It
was al so noted that, since the proposal was not a precondition upon which the
granting of arrest would depend, it would not achieve its main purpose, nanely
avoi ding a situation where a ship was prevented fromsailing by the
authorities of the State in which arrest was applied for

45. The G oup was unable to adopt the proposal

46. The Sessional G oup considered a proposal made by France (contained in
docunment TD/ B/ I GE. 1/ CRP. 2) that Contracting States undertake to include in
their domestic legislation rules Iimting the financial inplications for ports
of the arrest of ships. This proposal was in line with several interventions
of the International Association of Ports and Harbours (1 APH) on the need to
address the inplications of arrest of ships for ports.

47. There was general acknow edgnent that there was a need to regul ate the
question of financial inplications for ports arising fromarrest of ships.
Wil e sone del egations indicated their readiness to support this proposal

ot her del egations conditioned their support on the amendnment of the proposa

to the effect that the enactnment of legislation by contracting States would be
optional rather than compul sory. One del egati on suggested that, as an
alternative, a requirenent could be introduced in Article 6 that the clai mant
of fer financial security to cover port expenses.

48. Most del egati ons, however, were of the opinion that, notw thstanding the
need for appropriate national |egislation, the opportunity and circunstances
for the acconplishnment of this task should be left entirely to the decision of
States. Accordingly, no provision in this regard should be included in a
prospective arrest convention

49. The G oup was unable to adopt the proposal nade by France

Article 3 - Exercise of right of arrest

50. The Sessional G oup considered the three alternative texts for

Article 3, paragraph 1, relating to the exercise of the right of arrest. It

al so di scussed the foll owi ng new conproni se proposal put forward by the
del egation of the United States of Anerica (TD/ B/ IGE. 1/ CRP. 2):
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“(1) Arrest is permssible of any ship in respect of which a maritinme
claimis asserted if:

(a) the claimis secured by a maritime lien and is within the
foll owing categories: (i) - (v) [as in alternative 1
JIGE(IX)/2]; or

(b) the claimis secured by a maritime |lien, other than those
referred to in subparagraph (a), recognized under the | aw of
the State where the arrest is requested; or

(c) the claimis based on a registered nortgage or 'hypothéque
or a charge of the same nature; or

(d) [as (c) in alternative 3 in JIGE(IX)/2, page 13]; or
(e) [as (d) in alternative 3 in JIGE(IX)/2, page 13];

Article 3, paragraphs 2 and 3 would remain unchanged (JI GE(IX)/ 2,
pp. 13-14)".

51. The del egation of the United States of America explained that the
proposal was based on the present text of alternative 3 and the proposa
submtted by it during the eighth session of the Joint Goup. Although it
continued to favour the text of alternative 2, it recognized that

alternative 2 gave rise to serious concerns on the part of severa

del egations. The present proposal was therefore made to facilitate reaching a
conprom se solution. The proposal introduced the followi ng changes to
alternative 3: (a) the word “granted” was changed to “recogni zed” so as to
al l ow the national court concerned to authorize an arrest of a vessel if, on
the basis of a choice of |aw analysis, the court recognized the clai mbeing
asserted even if its national law did not grant such a lien; (b) the reference
to the 1993 M_M Convention was del eted so that the present draft revision of
the Arrest Convention could stand al one wi thout direct |inkage to that
Convention; (c) it incorporated a nunber of drafting amendments proposed by

sonme del egations after the eighth session of the Joint Goup. 1In
Article 3 (1) (b), the words “other than those referred to in
subpar agraph (a)”, were included. In sumuary, the proposal clearly set out

maritime |liens recognized under Article 4 of the M.M Convention and provi ded a
means of enforcing maritinme |liens other than those recognized in Article 4 of

t he Convention, but no State was required to enforce maritine liens arising
under Article 3 (1) (b). The matter was left to the national |aw of the court
consi dering the case.

52. Most del egati ons considered that, although the proposal of the
United States of Anerica had sone drawbacks, it provided a good basis for a
conmprom se

53. Some del egati ons which had favoured alternative 3 or alternative 1 were
prepared to accept the proposal subject to certain anendnents, as it was
understood that the proposal was in line with the conproni se adopted under
Article 6 of the 1993 MLM Convention. It was pointed out that, while it was
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essential to keep the two Conventions separate, it was also inportant to
ensure conformty between them It was questioned whether the om ssion of any
reference in paragraph (b) to the words in the chapeau of Article 6 of the
MLM Convention was intentional. |In the view of sone del egati ons, under
Article 6, only clainms against “the owners, dem se charterer, nmanager or
operator of the vessel” could be secured by a national maritine lien
According to that view, the deletion of any express reference to that article
Wi t hout incorporating the substance of its chapeau would clearly w den the
scope of this Convention by also including clainms against time and voyage
charterers as a basis for arrest. The delegation of the United States of
America confirmed that it preferred to keep the present wording of the
proposal and to include clainms against time and voyage charterers.

54. One del egation proposed including in paragraph (b) the words “cl ainms
agai nst the owner, dem se charterer, manager or operator of the vessel” in
order to ensure that paragraph (b) would be in line with the conprom se
regarding Article 6 of the MM Convention. This delegation added that this
woul d be a requirement for the approval of the proposal of the United States

of America. It was further suggested that the sane words, which were al so
i ncluded in the chapeau of Article 4 of the MM Convention, should be added in
subpar agraph (a) of the proposal. These proposals were supported by nost

del egati ons.

55. Some del egati ons questioned the use of the word “regi stered” in
subpar agraph (b). Ohers proposed using the term*“registered” also in
reference to “hypotheque” and charges of the sane nature. One del egation
suggested using in subparagraph (c) the words “a nortgage or an 'hypot heque
or a registrable charge of the sane nature” fromArticle 1 (1). Another

del egati on proposed using in paragraph 1 (a) (v) the sane wording as in
Article 4 (1) (e) of the MM Convention

56. Some del egations preferred using the word “granted” rather than

“recogni zed” in subparagraph (b). It was pointed out that the proposal could
otherwise lead to increased forum shoppi ng and woul d not pronote harnoni zati on
of | aw.

57. Sone del egati ons questioned the necessity for retaining

subparagraphs 1 (d) (ii) and 2 (b) of Article 3. These delegations preferred
t he approach of the 1952 Convention and proposed preventing arrest for clains
not secured by maritine liens for which denmise charterers and time charterers
were personally liable. These delegations therefore proposed deleting these
subpar agr aphs.

58. One del egation stated that the object of the Arrest Convention was to
secure free novenent of the vessel and to serve international seaborne trade
As a result, it would protect the interests not only of shipowners but al so of
all those involved in international trade, including cargo owners, charterers,
port authorities, banks, etc. It was consequently in the interest of the
whol e industry to restrict arrest to cases of absolute necessity. 1In the view
of this delegation, arrest should only be all owed when the owner was |iable
for the claim In cases where the owner was not personally liable for the
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claim arrest should be permitted in exceptional cases, for exanple where the
cl aimwas secured by an internationally recognized maritine lien. This

del egati on expressed its preference for alternative 1 and at the same tine
supported del etion of subparagraphs 1 (d) (ii) and 2 (b) of this article.

59. One del egation questioned the need for paragraph 3 of this article. It
was explained that this paragraph forned part of the conprom se reached at

Li sbon to prohibit arrest for clains which could not be enforced against the
shi p.

60. The Sessional G oup also considered a proposal by the del egation of the
Uni ted Ki ngdom (contained in document JIGE(I1X)/3). This delegation preferred
not to link expressly the two Conventions, especially if the [ist of maritinme
clainms in Article 1 (1) was to be exhaustive. Any link, if thought necessary,
should be limted to referring only to maritinme |iens recognized by the | aw of
the State in which the arrest was made. It was therefore proposed to anmend
par agraphs (a) and (b) as foll ows:

“(a) the claimis secured by a maritinme |ien recogni zed under the | aw
of the State where the arrest is nade;

(b) the claimis based upon a nortgage, an 'hypothéque' or registrable
charge of a simlar nature;”

Thi s proposal was supported by few del egati ons.

61. The observer for the Institute of International Container Lessors (II1CL)
proposed that consideration should be given to including tine charterers in
paragraph 1 (d) (ii) and making arrest nore wi dely available, bearing in nmnd
that it was a | esser renedy than a lien and did not always |lead to forced
sal e, as the vessel was rel eased when security was provided.

62. The observer for the International Ship Suppliers Association (1SSA)
expressed concern that ship suppliers’ interests would be adversely affected
by sonme of the changes to the Arrest Convention. Before the adoption of the
1993 MLM Convention, ship suppliers had a maritine lien in respect of their
claim The changes introduced into the 1993 M.M Convention, as well as the
new Arrest Convention, would considerably weaken the position of ship
suppl i ers.

63. The observer for the International Federation of Free Trade Uni ons
supported the proposal of the United States of America and drew attention to
the fact that bilateral agreenents between States often prevented crew nmenbers
fromarresting a vessel for their claim

64. The observer for the International Chanmber of Shipping (1CS) preferred
the text of alternative 1 but felt that, since this alternative could not be
accepted, a conprom se had to be found. She therefore suggested that, because
of the relationship between the list of clains in Article 1 (1) and the
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proposal of the United States of Anerica, consideration should be given to
pl aci ng the proposal of the United States of America, as anended by sone
del egations, in brackets, in the same way as in Article 1 (1).

65. In view of the above, the Sessional G oup decided to take the proposa
of the delegation of the United States of America as a basis and nake the
fol |l owi ng anendnent s:

(i) To include in subparagraph (a) the words “cl ai ns agai nst the
owner, demi se charterer, manager or operator of the vessel” from
the chapeau of Article 4 of the MLM Convention

(ii) To place subparagraph (b) in brackets, with the addition of
simlar words fromthe chapeau of Article 6 of the MM Convention
(iii) To use in subparagraph (c) the words “a nortgage or an
' hypot héque' or registrable charge of the sane nature” from
Article 1 (1); it should al so be considered whether the term
“regi strable” was the correct termto use in this context;

(iv) To pl ace subparagraph (d) (ii) and paragraph 2 (b) of the
JIGE text in brackets;

(v) To introduce the concept of clainms based on tort fromArticle 4 of
the MLM Convention in paragraph 1 (a) (v) by including in
par ent heses the words “based on tort” after “physical |oss or
damage” .

Article 4 - Release from arrest
Par agraph (1)

66. The Sessional G oup considered the proposal of Japan (docunent
JIGE(IX)/3) that the G oup should revert to the text of the 1952 Convention in
so far as it excluded nmandatory rel ease by provision of security in the case
of arrest relating to disputes as to ownership or possession of a ship. This
provi so shoul d be added to the present paragraph 1. A second sentence woul d

i ncorporate the second sentence of the first paragraph of Article 5 of the
1952 Convention, with the follow ng two | anguage corrections of a
consequential kind: the expressions “or other appropriate judicial authority”
and “bail or other” should be deleted.

67. The G oup accepted this proposal
Par agraph (2)

68. The G oup considered the proposal nmade by the United Kingdom (docunent
JIGE(IX)/3) to delete reference to the value of the ship.

69. Thi s proposal was supported by several del egations on the grounds that
the limtation anbunt applicable in determ ning the security would, very
of ten, exceed the value of the ship.
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70. O her del egati ons opposed this proposal. 1In their view the security
provi ded to obtain rel ease shoul d necessarily be related to the value of the
ship which would, in the end, be the only val ue which could be obtained in the
case of forced sale. Sone of these del egations pointed out that Article 8 (5)
made it clear that the Arrest Convention would not affect the application of

i nternational conventions providing for limtation of liability.

71. The G oup decided that the expressions “not exceeding the value of the
shi p” should be included within square brackets.

Par agr aph (3)
72. No comrents were nade in respect of this paragraph
Par agraph (4)

73. The G oup noted the views of two del egati ons according to which the
expressions “in respect of the same claini should be incorporated in

subpar agraphs (a) and (b) after the first reference to the security given in a
State party.

74. The G oup consi dered whet her the phrase “save in exceptiona
circunstances where it would be unjust to do so” should be deleted from

subpar agraph (a). Sone del egations favoured this deletion, bearing in mnd
the inprecise neaning of the word “unjust” and the unlikelihood of application
of this proviso.

75. O her del egations, while accepting that the wordi ng was defective, were
of the opinion that the proviso was needed in order to address any possible
case where decisions taken within the jurisdiction of a non-party could affect
the inmplementation by a State party of the basic provisions of the convention
regardi ng the rel ease of security.

76. The G oup decided that the phrase should be kept within square brackets.

77. Bearing in mnd the decision taken on paragraph 2 of Article 4, the
Group decided to keep within square brackets the reference to the value of the
ship in subparagraph 4 (b).

Par agr aph (5)
78. No comments were nade in respect of this paragraph
Article 5 - Right of rearrest and nultiple arrest

79. The Sessional Group considered the two alternative texts of the draft
articles. The mpjority of delegations favoured the text of alternative 1
since it was considered to provide a clear and bal anced basis for the question
of rearrest and nmultiple arrest. These delegations felt that alternative 2
was too restrictive. Sone doubts however, were expressed concerning

subpar agraph (c) of alternative 1. It was considered to be ambi guous, for
exanple in its use of ternms such as “taking reasonable steps”, which could
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give rise to varying interpretations. A few del egations preferred
alternative 2 in order to restrict the right of rearrest so as to make seaborn
trade nore efficient.

80. In the view of one delegation, alternative 1 did not serve the object of
the Convention. It was also pointed out that questions of sufficiency of
security for the purpose of release of the ships was covered by the

provisions of Article 4. This del egation questioned the point of time and the
authority to decide on the sufficiency of security for the purpose of

Article 5 (1) (a). Inits view, Article 5 (1) (a) would only be relevant if
the circumstances of the case had been changed. It was pointed out that such
a situation could only arise at a |ater stage after a vessel had been rel eased
t hrough the provision of security, the nature and anobunt of which had been
determ ned by the Court. |If the nature and the anobunt of the security were
agreed by the parties involved, such an agreenent should be respected and
could not be cancelled unilaterally. One delegation proposed that
consequential anendnents should be nmade in Article 5 (1) (a) if suggestions to
anmend Article 4 (2) to include reference to “global limtation of liability of
the ship” or “the size of the clainf were accepted.

81. The observer for the International Chanber of Shipping (ICS) recalled
that comments submitted by its delegation during the eighth session of the

Joint Goup (contained in document JIGE(IX)/4) were still valid. Its

del egation supported the text of alternative 2 so as to limt any right of

rearrest to specific and clearly defined circunstances.

82. The observer for the International Maritine Committee (CM) expressed
doubts as to whether Article 5 (2) covered the situation where the arrested
vessel was sold in a forced sale but the proceeds of sale were not sufficient
to satisfy the claim

83. The Sessional G oup agreed to retain the text of alternative 1, keeping
subpar agraph (c) in brackets, and to delete alternative 2.

Article 6 - Protection of owners and denise charterers of arrested ships
Par agraph (1)

84. Some del egations supported the view expressed by the observer for the

I CS that there should be an obligation on the part of the clainmant to provide
security for any loss incurred by the defendant for which the claimant m ght
be found liable. Thus, it was suggested that paragraph 1 should contain a
mandatory rule for the court to inpose the obligation to provide security upon
a claimant seeking arrest. The expression “may” should accordingly be
replaced by “shall”. The majority of del egations were unable to accept this
proposal. In their view, courts should be given discretion to decide as to
if, when and in what nature and ampunt security should be required from an
arrestor. In this regard nention was nmade of the right of crew nmenbers to
request the arrest of a ship to secure paynent of wages: their right to
obtain arrest should be recogni zed even if they were unable to provide
security. In the view of the del egati ons supporting the replacenent of “may”
by “shall”, these situations were, however, properly addressed in the
remai ni ng paragraphs of the article. These delegations were also of the view
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that this matter had been correctly categorized by the Chairman as a matter of
principle which required consideration by the diplomatic conference. To that
effect, these del egati ons suggested that the word “nmay” be placed in brackets.

85. The G oup considered a proposal made by the United Ki ngdom (docunent
JIGE(I X)/3, paras. 25 and 26) to delete reference to “unjustified” arrest from
paragraphs 1 (a) and 2 (a). It was suggested that, with the exception of

wrongful arrest, a claimnt should not be penalized for having arrested a
ship, even if the action failed on its nerits. This proposal was opposed by
several delegations. In their view, the deletions suggested would result in
narrowi ng the possibilities of defence of the defendant, who would be
conpelled to prove the existence of bad faith on the part of the claimnt to
obtain conpensation for loss resulting fromthe arrest. In connection with
the argunent that reference to unjustified arrest mght conflict with nationa
law, it was noted that such conflicts could be avoided by the operation of
paragraph 3 of this article, according to which the liability of the claimnt
woul d be determ ned by the application of the |aw of the State where the
arrest was effected.

86. It was noted that, while in Article 7 (1) reference was nade to the
jurisdiction on the nmerits of the case in connection not only with effected
arrests but also with security given to prevent arrest, reference to this | ast
case had not been included in Article 6, paragraph (2). |In this regard, it
was suggested that reference in this paragraph to “security given to prevent
arrest” and “obtain the rel ease of the ship” could be included.

87. The Sessional G oup agreed to retain the text of Article 6 as presently
drafted, but |eave the word “unjustified” in paragraphs 1 (a) and 2 (a) in
brackets.

Par agraph (2)

88. The observer for the CM said that paragrah (2) did not expressly
provi de which State should have jurisdiction if security was provided before
an arrest.

Par agraphs (3), (4) and (5)
89. No specific comments were nade in connection with these paragraphs.
Article 7 - Jurisdiction on the nerits of the case

90. In reply to a question as to the reason for providing broader scope in
draft Article 7 for jurisdiction on the nerits of the case, the observer for
the CM explained that Article 7 (1) of the 1952 Convention was not in effect
a conpromni se between civil |law and comon | aw systens as it purported to be.
As a result, commn |aw countries retained their system under which arrest for
maritime clains provided a ground for acquiring jurisdiction, while in civi

| aw countries jurisdiction was only afforded by the Convention in respect of
certain clains with no specific reason. To achieve uniformty, it had been
felt necessary by the drafters of the CM text in 1985 to grant jurisdiction
in all cases and not in respect of certain maritinme clains. The observer

for the CM al so proposed including a reference to “arbitral tribunal” in
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Article 7 (5) after the words “Conpetent court”, so that it read “... or if
proceedi ngs before a conpetent Court or arbitral Tribunal in another State are
br ought "

91. One del egati on questioned which | aw woul d be applied to decide

whet her agreenents to submit disputes to a Court of another State under
Article 7 (1) were validly concluded. The view was expressed that this
question was left to national |law to decide. That view was comonly shared.
Sone ot her del egations proposed to delete the word “validly” in Article 7 (1),
since it was not sufficiently clear and could give rise to dispute. One

del egation pointed out that the translation of the ternms “clainf, “claimnt”
and “maritinme clain into Arabic should be reviewed.

92. The Sessional Goup decided to retain Article 7 of the JIGE text, with
the addition of “arbitral Tribunal” in paragraph (5).

Article 8 - Application
Par agraph (1)

93. The observer for the Latin American Association of Navigational Law and
Law of the Sea (ALDENAVE) drew attention to the fact that this paragraph woul d
make the provisions of the Convention applicable to every sea-going ship
irrespective of its flag. He suggested follow ng the approach adopted in
Article 13 (1) of the MM Convention, adding at the end of the paragraph the
followi ng sentence: “provided the ship of a non-contracting State under
arrest is subject to the jurisdiction of the State party at the tinme of the
arrest”.

94. One del egation supported this proposal, subject to drafting changes.
Anot her del egati on favoured the narrow approach provided by the 1952
Convention. Wiile Article 8 of the new draft w dened the scope of application
of the Convention, Article 9 had the opposite effect. 1In the view of this

del egation, if the 1952 approach was adopted there would be no need for
further provision or reservation. This proposal, however, was only supported
by one ot her del egation

95. The observer for the CM said that Article 8, paragraph 2, of

the 1952 Convention extended the right of arrest in respect of maritine clains
also to ships flying the flag of a non-contracting State but did not extend to
these ships the benefit granted by Article 2. There was a problemdue to the
di fference in wording of paragraphs 1 and 2 of Article 8.  The new text as
drafted in Lisbon was nore precise and in line with the approach adopted by
new conventi ons such as the 1993 MLM Conventi on

96. Most del egations favoured the JIGE text and could not initially accept
the introduction into Article 8 of the concept of Article 13 (1) of the

M_LM Convention, which provided that the vessel be subject to the jurisdiction
of the State Party. This was considered unnecessary, since it was evident
that the Court could not proceed with arrest unless it had jurisdiction. The
majority of del egations, therefore, preferred to keep the present text of
Article 8 (1).
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97. Subsequent |y, one del egati on proposed the followi ng addition to

Article 8 (1): *“subject to the condition that the ship of a non-contracting
State under arrest is within the jurisdiction of the contracting State at the
time that the arrest is nade”. Another del egation proposed a second
alternative nore in line with the 1952 Convention: “This convention shal

apply to any sea-going ship within the jurisdiction of any State Party.”

98. Anot her del egation proposed a third alternative, consisting of the
addition of the follow ng phrase to Article 8 (1): “provided the ship is
within the jurisdiction of the State Party”.

99. Most del egati ons supported the second alternative as being sinple and
conci se.

100. One delegation said that the Convention should apply to any sea-going
ship within the jurisdiction of a State Party where an order has been made.
Thi s del egation requested that the proposal be included as a footnote in the
draft text. O her del egations supported this proposal

101. Several delegations suggested the convenience of adding to the second

alternative the follow ng wording: “whether or not that ship is flying the
flag of a State Party”. 1t was finally agreed that the text would read as
fol |l ows:

“This Convention shall apply to any sea-going ship within the
jurisdiction of any State Party, whether or not that ship is flying the
flag of a State Party.”

102. It was furthernore agreed to include a footnote reflecting the view of
four del egations to the effect of adding: “where the order has been made”
after * jurisdiction of any State Party”.

Par agraph (2)

103. The observer for ALDENAVE suggested that the paragraph should be aligned
with Article 3 (1) of the International Convention for the Unification of
Certain Rules Concerning the Inmunity of State-owned Ships, 1926, and that

i Mmunity should be granted to the ship at the tinme when the cause of action
ari ses.

104. The Sessional Group agreed to retain the paragraph as presently drafted,
subj ect to the consideration of any witten proposal from ALDENAVE

Par agraph (3)

105. In the view of one del egation, the paragraph should either be an

i ndependent article or formpart of Article 3. The G oup accepted the content
of the paragraph and decided to postpone the decision as to the place of the
par agr aph.
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Par agraph (4)

106. The observer for the International Association of Ports and Harbours

(I APH) said that his organization was currently carrying out a survey in order
to ascertain the undesirable effects of arrest of ships in ports. The replies
received so far made it very clear that, although [arge ports enjoyed in
general a good |l evel of |egal protection, that was not, unfortunately, the
case with respect to ports in developing countries, where ships under arrest

often disturbed the commercial |ife of ports and, by occupying in certain
cases up to 20 per cent of their capacity, could seriously affect other port
users. It was suggested that the provision of the new Convention should

reflect the interests of ports, which should be considered as a third party
directly affected by the arrest. One del egation synpathized with the | APH
remarks and said that it would subnmit a witten proposal in relation to
Article 2 (5).

107. One del egation expressed concern as to the many powers vested in harbour
authorities, that were protected by a lien and often by domestic |aw that
permtted the arrest of ships.

108. The observer for the CM said the purpose of the provision was to
provide freedomto nmaritine authorities wishing to detain or prevent ships
fromsailing within their jurisdiction for safety reasons.

109. Sone del egations supported the retention of the paragraph as presently
drafted.

110. The Sessional Group decided to maintain the present text but agreed to
consider any witten proposal in relation to Article 2 (5).

Par agr aph (5)

111. The Sessional Group agreed to keep the present text of Article 8 (5).
Par agr aph (6)

112. The Sessional Group agreed to keep the present text of Article 8 (6).
Par agraph (7)

113. The Sessional Group agreed to keep the present text of Article 8 (7).
Article 9 - Reservation

114. The Sessional Group agreed to keep the present text of Article (9).
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REPORT ON THE WORK OF THE SESSI ONAL GROUP OF THE WHCOLE

Paper of the Infornmal Wrking Goup on Article 1

The Informal Working Group net from2 to 4 Decenber 1996. It was
chaired by M. P. Calmon Filho (Brazil) and was attended by del egations from
Brazil, Canada, China, Finland, France, G eece, Mexico, Netherlands, Sweden
Switzerl and, United Kingdom and United States of America.

Article 1 - Definitions
Article 1 (1)

(1) “Maritime claint neans any claimconcerning or arising out of the

owner shi p, construction, possession, nmanagenent, operation or trading of any
ship, or concerning or arising out of a nortgage or an “hypotheque” or a
regi strabl e charge of the sanme nature on any ship, or out of salvage
operations relating to any ship, such as any claimin respect of: 1/

(a) physi cal 2/ |oss or damage caused by the operation of the ship
ot her than | oss of or danmge to cargo, containers and passengers
effects carried on the ship;

(b) loss of life or personal injury occurring, whether on |and or on
water, in direct 3/ connection with the operation of the ship;

(c) sal vage operations or any sal vage agreenent;

(d) liability to pay conpensation or other renuneration in respect of
the renoval or attenpted renoval of a threat of danmage, or of preventive
measures or simlar operations, whether or not arising under any
i nternational convention, or any enactnment or agreement;

(d) the renpval or attenpted renmoval of a threat of damage including
damage to the environnment or of preventive neasures or sinilar
operations, whether or not arising under any international convention
or any enactmnment or agreenent, or |losses incurred, or likely to be
incurred, by third parties 4/.

(e) costs or expenses relating to the raising, removal, recovery or
destruction of the weck of the ship or its cargo; 5/

(f) any agreenent relating to the use or hire of the ship, whether
contained in a charter party or otherw se

(9) any agreenent relating to the carriage of goods or passengers in
the ship, whether contained in a charter party or otherw se;

(h) | oss of or damage to or in connection with goods (including
| uggage) carried in the ship;

(i) general average;
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(j)  towage;
(k) pi | ot age;

(1) goods, materials, provisions, bunkers, equipnent (including
containers) or services supplied to the ship for its operation or
mai nt enance,;

(m construction building, repairing, converting or equipping of the
shi p;

(n) port, canal, and other waterway dues and charges and pil otage
dues;

(0) wages and other sums due to the nmaster, officers and other menbers
of the ship's conplenent in respect of their enploynment on the ship

i ncluding costs of repatriation and social insurance contributions
payabl e on their behalf;

(p) di sbursenents made in respect of the ship, by or on behalf of the
master, owner, denise or other charterer or agent;

(p) master’s di sbursenents and di sbursenents nmade by shippers, dem se
charterers, other charterers or agents on behalf of the ship or its
owners;

(q) i nsurance prem uns (including nutual insurance calls) in respect
of the ship, payable by or on behalf of the shipowner or dem se
charterer; 6/

(r) any commi ssions, brokerages or agency fees payable in respect of
the ship by or on behalf of the shipowner or dem se charterer; 7/

(s) any dispute as to ownership or possession of the ship or arising
out of a contract for the sale of the ship,;

(t) any di spute between co-owners of the ship as to the enployment or
earni ngs of the ship;

(u) a reqgistered nortgage or a registered “hypothéque” or a
regi strabl e charge of the sanme nature on the ship;

(v) any dispute arising out of a contract for the sale of the ship.

Amendnents agreed in London (TD/ B/CN. 4/ CE. 2/10 pp. 15-16) as revised in
Geneva.

Amendnent s agreed in Geneva
The G oup further agrees that it would be necessary to reconsider in

future work the wording where a restriction of a maritime lien would be
i nappropriate in respect of a maritinme claim



JIGE(IX) 4
page 28

Not es

1/ Comments by the del egation of the Netherlands: “to add an
addi ti onal subparagraph reading: (...) which a maritinme lien is granted
agai nst the owner, dem se charterer, manager or operator of the ship, by the
law of the State in which the arrest is nade”.

Since it was the task of the Working G oup to ensure that all clains
with maritinme liens status under the 1993 M.M Convention are included in the
list of maritime clains of Article 1 (JIGE(MIII)/7, annex |, para. 18)
this proposal was nade to ensure that national maritine |iens granted under
Article 6 of the 1993 MLM Convention were also included in the list of
Article 1.

2/ The Chi nese and Greek del egations do not agree with the del etion
of the word “physical”

3/ The Goup is divided as to the retention or deletion of the word
“direct”

4/ Comments by the Greek delegation on Article 1 (d): 1In negotiating

the Maritinme Liens and Mdrtgages Convention of 1993, a conpron se was reached,
which was reflected in Article 4 (2) of the above- nentioned Convention, where
no maritinme lien shall be attached to a vessel to secure clainms which arise
out of or result fromthe cases nentioned there.

The sane comprom se should be reflected in the new draft articles for
new rul es on the arrest of sea-going ships.

Therefore, a vessel should not be arrested for clains which arise out
of: (a) danmamge in connection with the carriage of oil or other hazardous or
noxi ous substances by sea for which conpensation is payable to the clai mants
pursuant to international conventions or national |aw providing for strict
liability and conpul sory insurance or other neans of securing the cl aimns;

(b) the radioactive properties or a conbination of radioactive properties of
nucl ear fuel or of radioactive products or waste.

5/ Conments of the Greek delegation on Article 1, paragraph 1 (e):
“I'n discussing this definition, Geece would [ike to nake clear to everybody
that a ship in distress cannot be the subject of arrest due to the trenendous
ri sks involved for the safety of passengers, crew and cargo of the vessel, for
the vessel itself and for the environment.”

6/ Conments by the Greek delegation on Article 1 (q): The Geek
del egation has sone doubts about the exact application of Article 1 (q) in
several jurisdictions, where peculiarities mght arise.

7/ Comments by the Chinese and Greek delegations on Article 1 (r):
The two del egati ons are of the opinion that the provisions of Article 1 (r)
are very vague and may |l ead to situations where a vessel can be arrested for a
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very small amount of noney.

Therefore, the two del egations believe that this subparagraph should be
del eted, bearing also in mnd that the comr ssions, brokerages or agency fees
mentioned there result fromcontracts. Therefore, the claimnt had a fair
chance to check the credibility of the owner before he entered into the
contract.
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ATTENDANCE *
1. The following States nenbers of UNCTAD were represented at the session
Argentina Madagascar
Australia Mal
Beni n Mexi co
Brazi | Mor occo
Canada Net her | ands
Chi na Ni geri a
Cuba Nor way
Czech Republic Panama
Denmar k Phi i ppi nes
Dom ni can Republic Romani a
Et hi opi a Russi an Federati on
Fi nl and Saudi Arabia
France Sl ovaki a
Ganbi a South Africa
Ger many Spai n
G eece Sudan
Hondur as Sweden
I ndonesi a Swi tzerl and
Iran (Islamc Republic of) Syrian Arab Republic
| srael Thai | and
Italy Tuni si a
Japan United Kingdom of Great Britain
Kuwai t and Northern Irel and
Latvia United States of Anerica

Li byan Arab Janahiriya

2. The foll owi ng associ ate nenber of I MO attended the session as an
observer:

Hong Kong

3. The foll owi ng intergovernnental organizations were represented at the
sessi on:

Arab Labour Organi zation
Organi zation of African Unity

4, The foll owi ng non-governnental organizations were represented at the
sessi on:

CGeneral Category

I nternati onal Bar Associ ation
I nternati onal Confederation of Free Trade Uni ons

!For the list of participants, see TD/ B/ I GE. 1/ I NF. 1.
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Speci al Cat egory

Airlines’ Worldw de Tel ecommuni cations and I nfornmation Services
Federati on of National Associations of Ship Brokers and Agents

| bero-American Institute of Maritinme Law

Institute of International Container Lessors

I nternational Association of Ports and Harbours

I nternational Chanber of Shipping

International Maritinme Comrittee

International Ship Suppliers Association

Latin Anerican Association of Navigational Law and Law of the Sea.



