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I. | SOCIO.-ECONOMIC PROBLEMS

1. Motor accidents causc death, bodily injury and property damagsz.

Wnere death or permanent total disablezment is czused teo an cconomically
active porson, it depleteés human resources, 2nd where a replaccment involves
cducating, training and developing the skills of a substitute, it results in
the expenditurc of [inancial resources which could otherwissz nave been uscd for
productive purposes. In the interim period between the death or permanent
Gisablement of the person and the instalment of an appropiriate replacement -thers
is a reduction in efficicency in the relevant unit of production and a loss to
thkat extent. Such eccnomic ccnsequencas may be neglizielez in 2 given casc; but
in the aggrezate, taking 2ll the desaths and permancnt disablements caused by motor:
accidents into account, the consequences may be socially anc economically large.
enough tc cxcite national attention and concarn.

2. Sudden accidental dzath of permanent disablesment also causcs shock and
personal anguish. Where the deceasad or disabled person is an economically
active.member of a joint or cxtended family, the result is 2 depletion of tac
relevant unit of production anéd, in the event cof permanent total disablemunt «~ as:
onposad to death - an increasc in the burden of the unit to the extaent that the
person concerned bocomes dependent. In a nuclcar family, permanent total
disablementihaé similar conseqﬁences. But the death of a breoadwinner could have
far-reaching social affects. 'A widow left to carry on alone may lose control

of her children becausa she lacks the financial means for keeping the family
together, or worry and overwor!; lead to broken health and result in inadequate care
and attention fer the children. Alterhatively, children may be forcea to abandon
or naglect their studies to be able to contribute to thée family income. In -
certain instances they may be compellsd to accept cruel and difficult working
conditions. Juvenile delinguencies, ill health, child exploitation; mental
discase and -~ if these ills arg sufficiently widespread - an eventual
destabilization of socicty arc likely to follow.

3. If personal harm falls shdrt of death or pcrmanent total disablement it may
neverthelcss cause varying degrices of social and economic distress in the form
of loss of income, loss of services to thz emplover, medical expenses, reduction
in the enjoyment of life, nervous shock, disfigurement and psychological harm.

4. The vehicles involved in an accident, as well as other objects collided with,
may require repairs and replacsments that often cause not only a waste of local
financial resources but zlso, in most developing countrics which import motor cars
and spares and building materials and 2quipmcnt, a waste of scarce foreign exchange.

5. Motor accidents, thereforep create problems for threc groups of people,
namely (i) governments; (ii) vchicle owners; and (iii) members of the public.

6. Governmants are concerncd with the wastzs of human and material resources
caused by motor accidents. They are equally concernced witih the social provlems,
including the daostabilization of homes. caused by accidental deaths and injuries.
There is also thc problem of financing medical care, rehabilitation and welfarc—
services for the victims of road accidents. : .

7 Vchicle owners are adversely affected by damasge to their vehicles and -also
by the financially crippling risk of having to pay enormous amounts to claimants.
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3L Membeprs of ths pu
croperty damase-as a. ¢

¢ live ia Fear of neing wilied or mainmed or suffering
sult of a mctor accident.

c. Governments are understandably concerned with the

i ¢ socio-economic praoblems
causued b¥ mobtor accidents and tAL? formally organizc schemes cor actively support
and cncourage efforts to reduce roau accidents and ainizize their consequances.
Thesz include physical, procedura} and educaticnal strategies.

10. Procedural devices include such mcasures as traffic laws and cod 2S 0 f conduct
(highway codes) rcgula,‘n not mercly the manner of driving but other matters as
well sueh as the wearing of seat belts, helmets for motor ﬂycllstg,sp ed limits,
the inspection of vehicles for roadworthiness ensuring driving compgnence oy
testing and liconsing drivers, supervision of bzshaviour through road natrols and
traffic police and the punishment of delingquent drivers through. tae courts.

11. Safety campaigns for the public and speeial lectures and demonstrations for
schools are conductad. by traffic police and by road safety councils as a part of
the -programme- Lo reduce accidents.

12.  Similarly; 'in order to reduce the consequencss of accidents, °OVArnments" ,
provide ambulances servicaes, specizl accident medical clinics, xardg and serv1ces-
inst*uctlons in first aid and ~ehaollltanwon facilities.

13, Thc aua-lty of these ne asures. and ncnee their ef ctﬁvbngss varies a grcat
deal rrom one country to another. It sceams, nowevar, that the measures taken by
governments in developing countries to raduce road uc01d~nts and minimizé their
consequencas are generally 1nad=rWate because of a lack of sufficient resourcas
to financz such projects. : ' C

14. loreover, motoirization has not yet reachad a level where it creates sufficiént
puolic pressure to warrant the introduction of certain measures on a priority

basis. This will change in time. As an incvitable consequence of the
developmant process -~ both as an instrument for and az a result of prograss - the.
nunber of wotor veniclas is increaslng in devcloping countrizs. despite restrictions
on imports and the rising cost of fuel. In certain devaloping countries the
inerease in the number of road aceidents appears te be relataed to tiie increase in
the number of vehicles and it is believed by =mome that the risk of recad deaths and
injuries increases in oroportlon tb the rise in-motor wehicle density.

15. Studies in develeped countries clearly indicate the contrary. The risk of
accidents involving bodily injury deckiines with an increase in motor vehicle
density and, with few exceptions {e.g. Grecce and Japan). there is also a decline
in acecident zeverity and fewsr roaﬁ deaths. (Se2 annex I,. This is also true

of cairtain developing countriecs, IncreaSLng motorization reaches a point where
the number of accidents and resultlnr damzge or harm stimulates encugh public
concern te pressurize governments. to take a more active interest in the matter.
“nen th2 loss prevention methods come to seem cconomical in relation tothe losses
that weculd otherwise occur. it is felt that the time is ripe for the introduction
of wore sophisticated ghj31cal; prpeedural and educationai davices to teduce the
number of road accidents and to limit their severity. . Until that point is reached,
accident prevention is likely to remain ‘littie wore than a desirable objective.
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15. Since motorization is increasing in.developing countries without..in many,

wet having reached tie critical point of cihanze, the motor insurance business

is in its daritest hour, thoughlthe dawn of awakening ic nct far off. Since

rapid motorization will accelerat= the change, tiie future for the insurance
industry appears to be zr on bleak. In fact, in the short and medium--term

{(say 5-10 years), because the rat: of metorization in developing countries i3
lilely to increase more rapidly than in deveioped countries which have already
reachsd very hizgn levels. the opportunities for insurers Lo ccpe witn current
aconomic nroblems (e.z. by 01f$enu1n’ claims ﬁoq+s winich 2rs subdject to *n;lat;onars
increases) are somewnat better in developing coudtries than in daveloped countries.

1'f. In the meantime, insurers shculd take such cost c¢ifective staps (not all
measures, however desiirable that may be so 1a"v, as are necessaiv to reduce the:
numher and severity of rozd accidents, simply becaussz motor insurance is an
impoirtant part of their busine&s and it is in their intsrest to reduce clzims.

Mo doubt, with national zconomic advanCLment otheir classes of insurance business
will cbv;lop so as to produce a hettair over-all balance and rsduce tn2 currant,

understandable przocecunation with motor imsurance. Howaver, motor insurance
business is ;ixely to remain -an important. albeit compacativeliy less simniflicant.
sezment of genceral insurance business. In gloval terws, the sharzs of motor

premius volume increased from OMe»51xta in 1730 to over one-fifth in 1376G.
Thereferc the insurance industiry will need to maintain a continuing intersst in
accident prevention anda tinz Llngtatl”u of tie consacucnces of road aceidants.

16. Hitherto attention has been focused by many countries on the compensation
aspect. ' The fellowing remarks of the Law Reform Coumission of Papua New Guinea
describes a situation that is typiczl of most developing countries:
“3picfily the prevention of accidents is nreferabie to the paymsnt of
coapzansa tion~ But the subtject of aceident prevention remains virtually
unaxplorad in Papus Hew Guinea. Anzrt firom rcacworthiness checks in ths
mz jor cantres and cccasional peolise '"blitzes' very little has been achieved.
Seat balts are not compulscry ans breathalvsers have not vet been introduced.

Tne Commission algo found that tue relevant traffic laws weirs outdated.

18. There is,; howaver, a g"owlﬁﬁ rﬁ:ll"at‘on of the need for more attention to
b2 naid to tﬁa two other. at l2ast equally impoirtant. aspects of tnes subject:
namely, prevention and rchazbililation, The =easons why accident prgvbntlou
activities siould he of int rest to insurears have zlresady been rererred to.

ﬂ ‘\-

20. Aehabilitation is just az wﬁpc tant foir if victims of poad accidents can
e fully or partliy restorad tc their forier stata of health and 2arning capacity,
*hen claims costs will e reducac carwesponq1n¢?; - quite apart from the socially

desiprable consequences aAnd the important mublic relations effect of such alfforts.

2l. In fact, there is grouwing agitation for an integrated anproach to roplace
tne fragmented attention prdsentgy given to the tiree aspects of prevention.

compensation and rehabilitation. 1¢ is Telt that the prevailing, capricious
response to a social proovlem which cries out foir co-ordinated and comppehensive
treatuznt is juct nct good znough. Tag Hew Zezland scheme is designed to take

account of all these aspeccces. n Tinlund, the ministry of Socizl Affairs is
enpowerad to ordeir tihe inclusion in the insurance premium of & reasonable’ aspount
for the support of activitics wiich are held to Le of general significance in the
promotion of road safety. | .
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22. Section 1l of the Samoa Accident. Comoensatlon Act of 1979 provides that the
Board aamlnlstering the scheme: . o .

"shall seek to esnabllsh a close and harmonious working relaticnship- w1th
industry, comnerce, Government Departnents, Public Corporations and other
bodies and organisations and persons in promoting safety and preventing -
road, industrial and other accidents, personal injuries and ceccupational
diseases and it shall take all practical stens to promote a2 well co-ordinated:
-and vigorous programnme for me¢1cal and vocational rehabilitation of persons
who ‘become incapacitated as airesult_of personal injury by'accident.“

25. Section 11 zoes on to stlpulate that the duties and functions of the Board
shall include: :

"{a) stimulating and nalntalning interest in safety and the prevention
of accidentsz, personal injuries and occupational disease by means of
education and publicity through the communications media;

. "(b) publishing and dlssemlnatlné accident prevention and rehabilitation
literatu"e and ln;crmatlen,

“(c)'sponsoring, assisting and conducting safety campaigns and sarfety courses;

“(d) sponsoring and fostering organisations and groups concerned with safety
and the preventlon of accidents personal injuries and occupational.
diseases;

"(e) research into and investigation of ways to reduce the number and
severity of accicents and personal injuries and the incidence of
occupational diseases; :

"(f) supporting, stimulating and fostering the interests of all persons
: concarned with the rehabilitation of acecidant victims;

"(g) assisting the training or retraining of incapacitated victims of road
or industrial accidents so that they may secure other employment suited
to their maximum capacity". :

24. The draft Fiji legislation on the subject contains similar provisions.

25. A matter that might be considered here is the bonus/malus schemes of certain
insurers, for they are concerned with aceident prevention. Such a system has
been in operation in the Philippinea since June 1978. '

26. If, as the evidence shows, mosp accidents are not caused deliberately or
even negligentliy, then the effectiveness of a bonus/malus system will be
necessarily limited. The main usefulness of such a system would be that it
leads to a reduction in the number bf small claims and related claims costs, the
motorist preferring to shoulder his liability or loss to forfeiting his bonus

or h=v1ng to pay an enhanced p"emLU¢ or surcharse.
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QIII. PRIVATE SCHEMES

The public

27. Apart frow taking due precautions, there is little a person can do to avoid
.road accidents.. In order to ‘ensure that the financial conseguences of an
accident will be less severe, business concerns and private citizens purchase
various forms of life insurance, including key man insurance, personal accident
insurance and property damage insurance. ’

28. "These arrarigements are most important in countries which do not have
compulsory third party insurance, for unless a person has protected himself by
insurance he may find that the motorist who caused him damage or harm is
impecunious and unable to comply with the judgement of a Court of Law in hls

favour.

29. Even in countries with compulsory third party insurance, there is need for
such protection.. For one thing, most compulsory schemes are limited to death
and bodily injury. Secondly, many motorists in developing countries tend to
purchase the minimum cover. . Thirdly, some systems require compulsory cover only
in respect of injury to persons who are nct the driver or a passenger in vehicles
unless the passenger is being carried for fee or reward. Fourthly, owing to

the weakness of enforcement processes,. many motorists do not in fact .purchase the
required third party cover.  There are ‘also dangers from the hlt—and-run
motorist, where anonymity makes recovery impossible. In any. event as will be
seen later, recovery through the tort system takes con51derable‘t1me and expense
and depends on ‘the ability of the claimant to prove negligence on the part of the
def'endant.

30. Unfortunately, owing to a variety of 01rcumstances, lncluding ignorance of .
the protectlcn avéllable and flinancial incapacity to Durchase it, the vast
majority of persons in developing countries remzin unprotected or inadequately
protected’ by private insurance. No doubt with 1ncrea51n2 education and an
improvement in hersonal economic circumstances there will be an increase in life,
personal ‘accident, motor comprchensive and property insurances in developing
countries, with correspondinz increases in the relevant portfolios of insurers.

31. As will be seen later, in certain countries there are schemes which guarantee
the payment of some’compensation regardless of questions of fault. ,Since these
threshold payments are often very small, people feel the need to supplement the
amounts- payable under the scheme by private insurance. In fact there is

evidencé to show that, on account of the so-called "recognition effect” which

such schenes have, people are induced to bridge the gap between what is essentially
a social security pavmant and éctual needs. Moreover, preniuns {or merely topping
up are likely to be more affordable than the private purchase of all the required
insurance.  In the c1rcumstano°s the introduction of threshold schemes is likely
to increase insurance bu51ness 1n various spheres.

Motorists

32. Hotorists run the risk of dama ge to their vehicles. In the event of being
responsible for an accident, they also face the prospcet of financially
crippling claims for damages. In order to protecct themselves from various
claims and the loss of what is for most people in developing countries the most
precious asset after their home - namely their motorcar - motorists purchase
comprehensive ‘own damage' as well as liability insurance. Where vehicles are
bought on 2 hire-purchase basis, the lender usually insists on comprehensive
cover on the vehicle to protect his interests.



TD/B/C.3/176/Sup§.1
page 6

33. Insurers benefit from such arrangements. In fact in many developing
countries motor insurance business constitutes a very significant pertion of

the non-=life section of insurance business. In Egypt, for instance, in 1979
motor insurance constituted 27.3 per cent of the total non-life premium income.

In Fiji in 1979 motor business acecountad for 31.3 per cent of the non=-life premium.
In Papua New Guinea in 1979 moter business constituted 33.33 per cent of the
non-life business. In the same year motor business accounted for 42.1 per. cent
of the net non-life premlums received by general insurers in Malaysia.

34. There. are exceptions of course. In Pakistan, for example, in 1979 motor
premiums accounted for only 4.63 per cent of the non-life premiums of the
National Insurance Corporation and, in the case of the private companies, motor
insurance accounted for 8.9 per cent of the non~life premium.

IV. PERSONAL RETRIBUTIOHN

35. In most primitive la2gal systems, the remedy for causing harm or damage

was, at least in certain circumstances, personal retribution. For example, in
early Roman Law -« the ancestor of |the modern systems in Europe and much of the
developed and developing world .- Gaius says (Institutiones, Commentarius Tertius, -

223):

"Poena autem injuriarum ex lege AII tabularum propter membrum quidem
ruptum talio erat; propter g¢s vero fractum aut collisum trecentorum assim
poena erat, si libenq os fractum erat; at si servo CL: propter ceteras

. vero iniurias iXV assium poema erat constituta, et videbantur illis

' temporibus in magna paupertate satis idoneac istae pecuniariare”. ‘

36. Although personal retribution may afford psychological relief and, to that
extent, satisfy an injured pebson, it seldom or never solves the economic
consequences of the wrongful act and it may be contrary to the interests of
society and civil stability to permit people to talke the law into their own hands
and extract personal vengeance, retaliation and reparation. The problems caused
by the "pay back" system in some developlng countries are worth being taiken into

consideration.
W. TORT LAW

37. In the lnterests of law and order, therefore, the princlple of retallatlon
is held within certain prescribed norms. These may be fixed by religious law,
as in Afghanistan where the Islamie. law governs the subJect or in Saudi Arabia.
where Sharia blood money of R 40, ODO is payable.

38. It may also be governed and regulataed w1th1n acceptable bounds by leglslation -
or the rules of Common Law designed to replace retribution or supplement it with-
correction. For example, the law of torts, which is the basis in most developed
and developing countries of the systems relating to the payment of compensation

for road accidents, rests on the concept of the punishment of the dellnqubnt.

Sir John Salmond, a leading authoritj on the law of torts, says:

"Reason demands that a loss smould be wherce it falls unless some good
purpose is to be served in changing its incidence; and in general the
only purpose so served is that of punishment for wrongful intent or
negligence".
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39. There is some dif flculty in deciding whether Roman Law, on which most modern
systems are based, regarded culpa in a subjective or objective light; but partly,
no doubt, under the 1nfluen¢e of Canon Law znd its secular offspring, natural law,
the modern systems based on Roman Law took culpa tc imply moral blameworthiness,
and preoccupation with moral blameworthiness has tc some extent impeded .the
solution of the problems caused by motor acc1dents.

4G. The attitude that thosejwho arec at fault (proved or inferred) should pay,
lies at the base of the prev?iling systems of many developed and developing
countries. Liability for road accidents is based on established negligence in
Belgium (in law), Cyprus, Great Britain, Ireland, Dominican Republic, Trinidad
and Tobago, Burmuda, Egypt, Gambia, Ghana, Kenya, Liberia, Libyan Arab Jamahiriya,
Sierra Leone, ngerla South Africa, Sudan, Swaziland, Uganda, Zambia, Zimbabwe,
Lebanon, Pakistan, India, Bangladesh Sri Lanka, Singapore, Hong Kong, certain
States of Australia;.Fiji,vTﬁvalu, Kiribati, Solomon Islands and the Cook Islands.

41. In some other countries the basis is presumed negligence. This is the case
in Belgium (in practice), rrance, Benin, Central African Republic, Chad, Peoples

Republic of Congo, Gabon, Ivory Coast, Madagascar, Togo, Tunisia, Upper Volta and
Japan.

"~ 42. If total or partial relief does, a2s suggested, depend on punishment for
moral wrongdoing for which the offender must pay, then it is a curious fact that
this attitude stops short of ensuring that damages are not avarded in propertion
to the conduct which is said to justify the award. For the extent of liability
is not measured by the quality of a defendant’s conduct but by its results.
Reprehensible conduct can be followed by feather blows while a moment’
inadvertence may have devastating consequences.

43. The fact should be faced that, despite the moralizing which has enabled

the fault theory to develop and to take a firm hold of a large number of developed
and developing countries, it is really not possible to equate negligence as an
independent tort with moral blameworthiness. Negligence is tested not in terms
of the state of mind or antltude of the defendant, but impersonally against the
(occasionally remarkable) nerfbrmance of a hypothetical individual described as
"the reasonable man of ordinary prudence". If, in all the circumstances, it is
likely that a reasonable man would have avoided the accident, then thg defendant’s
failure to measure up will be regarded as nezligence, irrespective of his mental
attitudes or even his ability to reach the required stzndards. It is for such
reasons that the use in law of the wcrd ‘negligence’ to describe an independent
civil wrong has created a good deal of confusion even zmong lawyvers. Because, -in
its ordinary application, "negllgence" carries pejorative overtones, the remady

tends to be primitive. .

44. Some judges have attemptedito extricate the system from the morass inte which
it has fallen. But despite denials that damages are punitive, the shadow system
duplicating criminal law in which fault is punished, lingers on in most developed

and developing countri

45. Since spurious moral overtqncs have attached to words like "tortﬁ and "wrong",
the law has been led into the fallacious pesition that there is misconduct when
an injury is caused so that enormous sums must be extracted from the delinquent

by way of punishment.
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5. . This is particularly evident in countrics wherc the law reléting te conpulsory

hird party insurance stipulates that cover in of vodily i FJL“V and death

should he ‘“unlimited®. This includes Belzium, Cy finland, Horway, Spain,
oubli by

cr {“.

iustralia, Algeria, Benin, Bermuda, United Republic of Camsroon {akeept for
non-passengers), 5ypt Gambiz, Chana, “z2nva, Libva, “alaw’, auritius, Nigaria,
Sieera Leone, Uganda, Zzire Aimb_bwe, Banzladesh, 3urmz, Hong Konz, Republic of
¥orea, lalaysiz, Singopors, Sri Lanka, Syvrian 4rad Republic 2nd Damecratic Yamen.

7 This problam is less acute wherg tne law specifli iaum sum to be
ured, for then the protection purcnaaed tends to b the stipulated ainimum
thére is often littie or no orﬂctlcal nurnose in suing for more even tuough
inay be theoretically possible. ~Exceptionaliy, an affiuent motorist or a

corporata person having subsnantlal assets to prctect will take out protection fer
larger4anountah But most motorlgts in develorning countries would have no nazed

to buy protection beyond the stipulated minimum. Plinimum amounts are preascribed

in Denmark, France, the Fsderal Republic of Germany, Greece, Iceland, Italy,
Portugal, Sweden, Switzerland, Antigua, Barbados, Brazil, Costa Rica, Dominican
Republic, Haiti, Jamaica, Mexico, Trinidad and Tobago, United Republic of Cameroon
{in respect of non-passengers), Central African Republic, Chad, Congo, Gabon,

Ivory Coast, Malaysia, Morocco, Meozambique (if there is nc negligence), 3waziland
(in respsct of passengers carried| for hire or reward), Tunisia, Upoer Volta, Zambiz,
Afghanistan, Inconesia, Iran, Israel, Kuwait (in case of deati), Fhilippines, Turkey,
and. Yemen. ' S i o '

48. On the other hand the minimum sums prescribed by the ralevant statutes or
regulations in many developing uountrius have remained static for so'long that
the compensatlon payable has proved to be inadequate. The fact that there is
provision to take account of changes in the value of money 'and ‘ravise the
minimunm sunms ssured hias been of little value where the relsvant enabling
provision. has not been used to update the amounts nayable. The payment of
enormous 3ums. is also partly:attributable to the so called "contingancy system”
under which- lawykrs work on 2 no-cure-no-fec basis. - Countries fgllowing tae
British system under the laws re latiﬁg te champerty prohibit such practices.
Arrangements of this sort nevertheless ¢» exist even in suxi countries and
exaggerated sums are damanded by Lnjured persons on the advice of their lawyers,
who take a percentage of the award.  Judges, assessors and juries, knowing
that this happens, sometimes unofficially take this into account in fixing
damages. The result is ezcesszve awards which in turn Kkeeps premiums
unnecessarily . high. :

The contingency system also encourages litigiousness, for a man is nore

ly to sue his adversary il ne knows he has nothing to lose even though he
s. This tends to overload the courts and to slow down the judicial process,
eby delaying the settlement of claims.

50. +where the contingency system| is now used, lawyers tend teo extort a larse’
suare of the award by way of fess; This ngeatszthu nurpose of the award
(where judges and juries do not add this unofficiallj to the award) since the
amount left in the honds of tha injured party becoaes 1nadequ te tc serve tae
needs for which compensation was assessed and _warded
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51. As for the balance that remains once the lawyer has taken his -share,
1mportunate friends and relatlves or the plalntlff‘s own improvidence often. ..
dissipates it in no time at all.. This is 3 'Wéakness of the lump sum settlements
made under the tort system.  Admittedly it is neat and .simple, but it does. not
replace income with income and permits the victim to fritter away.the money he
receives. R S :

52. Another weakness of the compensatlon .Scheme in the systems under
con51deratlon is the lack of uniformity of the awards made by different judges .
for similar events or injuries. To take a. case to court under the tort system ..
is. to enter a lottery. Precedent concearns only legal principle and the award

of compensation is generally at the discretion of one person whose views are.
necessarily coloured by his own experience. There is so much room for indlvidual
choice that the assessment of damages is more like an act of discretion than an.
ordinary act of decision. Naturally, therefore, complaints are often heard

that there is injustice.

53. In fact it is impossible .tc assess compensation accurately. The amount of
future earnings, expectation of life, promotion prospects, prospects of remarriage,
future tax movements, inflation rates, medical progn081s and similar factors are
imponderables and uncerta:.nt:.es. s

54. While some persons are paid large amounts by way of .compensation, often
without sufficient regard for other awards in respect of similar injuries and
circumstances, others are paidl very little or nothing at all. It is a notoriocus
fact that in certain developlng countries, owing to lack of education and 'elaims-
consciousness”,; claimants. are. bought off by insurance companies. A few tins of .
biscuits and some kerosene oil are standard settlement practice in some Pacific
island areas. In short, the scene is one of feast and famine with a.large
proportion of injured persons receiving very little or no compensation at all.
One.has only to compare the number of persons reported by the police to have
been killed or injured in road accidents with the number . of claims paid and
regarded as lncurred by insurance companies to appreciates the seriousness of

the problem. ‘ : .

55. The problem is also present in developed countries. For example, it has
. been estimated that in the United Kingdom about 40 per cent of injured persons

are not compensated and that many of those who are compensated have their
compensation reduced on the grounds of contributory negligence. (See the

report by Advanced -Study Group No. 205 of the Insurance Institute of London - 1578).
The size of the problem in developing countries however is much larger on account
of the lack of claims consciousness and awareness of rights. :

56. The fact that in both developed and developing countries many injured
persons are not compensated is in part due to the failure to prove fault on the
part of the defendant. Before‘compensatlon can be awarded negligence must be
established by the plaintiff in some countries. . These include Cyprus,

Great Britain, Ireland, Argentina, Barbados, Brazil DPominican Republic, Ecuador,
Trinidad and Tobago, Burundi, Egypt Gambia, Ghana, Kenya, Liberia, Libyan Arab
Jamahiriya, Nigeria, Sierra Leone, South Africa, Sudan, Switzerland, Uganda,
Zambia, Zimbabwe, Hong Kong, India, Lebanon, Malaysia, Slngapore, Sri Lanka,
Fiji, Kiribati, Tuvalu.and Solomon Islands:
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57. Proving negligence consists of showing the failure of the defendant to
observe the standards of a bonus pater familias, a reasonable man sensitive of
his duties towards both himself and his fellow citizens. In the words of the_'
Roman Law from which the current law of negligence is derived: ‘'culpam autem
esse quod cum a diligente’ prov1der1 poterit non esset provisum aut tum denuntiatum
esset, cum periculum evitari non possit."®

53. Today in the ‘countries mentioned (c.f. para.56) it is for the claimant to . .
establish that the act was occasioned by negligence. The onus of proof is on’

the plaintiff and if he fails to discharge this burden he will not be awarded
" damages. In certain circumstances the facts may. speak for themselyes - res ipsa
logujtur - and. the’ presumption of negligence raised by the Cchumstances will .
relieve the plaintiff of adducing further evidence of negllgence unless the . ;;;“'
defendant rebuts ‘the presumption. o

59. This system has led to unsatisfactory results, for if in the circumstances’

a judge is satisfied that the decision taken by a motorist, although wrong, was
nevertheless one which the hypothetical reasonable man mlght have taken or was
a mere error of" judgement, the defendant will be free from liability and the ‘_"‘
victim of the accident will not be compensated. Error, it ought to be noted

is not slight fault or negligence. It is quite a different concept.

60. Although some accidents are due to negligence, a large number of them are
not due to blameworth conduct. = Many of them are due to mere errors attrlbutable
to unavoidable human 1mperfection. Traffic accidents are by and large a social
phenomenon (or even an eplphenomenon) and are statistically unav01dable, although
they can "be predicted and modifled in accordance with changing traffic oonditlons.'
This is not to’ deny that the driver is a very important element in the occurrence

'~ of a motor accident.  He unquestionably is. However, although the traditional -
concepts of civil liability on which the motor insurance thlrd-party 1egislatlon
of many countries are based have been devised with the deliberate choice between
two possible causes of behaviour in mind, it appears in fact that the main human
factor in the causation of accidents is mere error rather than fault. - Unlike
faults, errors are the result of human imperfaction. In many instances accidents
are not due to any conscious deviation from a standard of behaviour but simply
to accldent proneness - that is, a tendency in certain people to have acc1dents
because of slow reflexes, dsfectlve vision’ and other physical and temperamental
characteristics. ~ Road users are mere. mortals and hence imperfect phy51cally and
mentally. = Professor Andre Tunc, writing in the International Encyclopaedia of
Comparative L aw, quotes a study by the Uorld Health Organization which estimated B
that a driver commits at least one error every ‘three kilometres. - Mére human
failures which result in accidents are not intentionally or recklessly or even
negligently caused. Road accidents are often the result of split second lapses
of care and momentary errors of judgement, of human frallty and fallibillty and,
as such, are scatistically unavoidable.’ They are the inevitable result &f putting
the power of hundreds of horses into frail’ human hands. In developlng countries
the result is worse than elsewhere because, as we have seen, the environment has
not been modified to take account of changing traffic conditions.

61. 1If, as the evidence suggests, a large number of road accidents are inevitable
and a large number of them are not due to negligence but due to mere error and
human frailty, then a system which insists on proof of negligence before
compensation is given must necessarily leave many persons without any relief.

Such a system cannot be acceptable in a modern society which claims to be just

and caring.
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62, Motor accident litigation does not exist in a vacuum. Many of its problenms
are those of civil litigation in general. Experience has shown that civil
litigation takes too long. The interval betwéen a road acczdent dhd the date
of judgement may be several years. Thls has several undes1rable results.

63. Firstly, witnesses are reluctant to waste their time coming to court year
after year and therefore pretend hot to have seen anything. Those who do come
give a version of the events which ‘are rather different to those Wthh really
took place. Apart from any documented fact, the narration is the result of
conjectural recall, imagination, colourful dramatization and often pure
inventiveness in the interests of the plaintiff, cither on account of sympathy or
for a. consideration. . Even if a witness is honest, he m=j nevertheless’ give
false information because his impressions mzy be blurred by the passage of time.
Moreover, an accident happens so quickly that a witness'’ s supposed observations
may be in reality a series of ex post facto reconstructions of the minutiae of
events assumed by him to have happened because he has been told so by other
witnesses or: by lawyers during the preparztion of the casa. Thi& sort of
evidence has to be reconciled with  known physical circumstances such as marks on
the road, angles of impact, damage ‘to véhicles and part of the body struck.
Thisis a precarious task. As Ehrenzweig: (Psychoanalysis - 871) observes: "We
must finally recognize and acknowledgé that wnen we compel litigants in
‘negligence’ cases to prove anddisprove guilt and innocence as causes of what
in truth are inevitable incidents of our hazardous society, we are repeating

a procedure not greatly superior to trial by battle or the ordeal by water

or flre“

64. Thé‘second consequence of delay is cost. Since insurers usually step in
to defend the delinquent because it is in their interest to do so, the costs .
of litigation are added to the cost of claims which in turn keep premiums high.

65. In order to remedy this situation some insurers attempt to settle quickly
the small, so-called "nuisance" claims and to fight the more substantial claims.

Papua New Guinea affords a classic example:

Amount of claims Months for settlement
(Kina) e
‘ 1~ 1000 °~ 5.11 ’
100l - 2500 _ 4.61
2 501 - 5 000 11.62
5 001 -~ 10 000 S - '14.57
=10 001l - 20 000 L 16.47
20 001 and over 15.00

66. This has unfortunate results. Those who are slightly hurt are often
promptly and even over paid, while those with serious injuries are paid, if at
all, a fraction of their damages - and that too only after long delay. In the
more substantizl cases, tne delay is often an insurer's method of breaking down
a claimant. With continuing fixed costs in the form of food, rent and so on,
plus mounting medical expenses, the claimant becomes more and more desperate
and is likely at a certain point to settle for much less than he is fairly

entitled to. .
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67. Other claimants, spurred on by their lawyers, peact differently. In the
heat of battle, considerations of economy go to the wall and the claimant énds
up selling or mortgaging his properties to raise money to litigate. If he.
succeeds, he will spend a substantial part of his compensation in redeeming his
pledged assets. If he fails, he loses it all. Professor James, in Tort Law,
comments that "The only class that profits systematically from the present system
is the lawyer, and I do not say this to disparage, for I think many of them are
doing a conscientious job, given present circumstances, but I do say it to note
an important fact in the situation®.

63. ~Yet another problem with the systems based on negligence is the inability
of an injured person to establish fault where the delinquent was a "hit-and-run®
driver. There is no defendant to be proved guilty of negligence. In such a
situation, even if negligence can be inferred from the circumstances, the
injured party is left without compensation.

69. Then again, there are problems relating to causation and contributory )
negligence. If the injury suffered by the plaintiff is too remote a consequénce
of the deferndant’s conduct to have been "reasonably foreseeable by him" no
negligence can be imputed to him. It is not possible to go into details in
a short paper of this sort, but it may be observed that the application of
the principles relating to causation has occasionad acute difficulties and
deprived many aplaintiff of compensation. o '

70. If the iﬁjured party himself was-in some way to blame, then the causal
connection between the defendant's act and plaintiff's injury is interrupted
by the plaintiff's act and therefore no compensation is payable.

Vi. THE RAGGED ADVANCE TOWARDS A SOLUTION

Tl. For many years the inadequacy, inappropriateness, illogicalities and
injustice of the theory and practice of the law relating to compensation for
‘road accidents have been severely criticized in both developed and developing
countries. (See, for example, the Report of the Columbia University Council
for Research on Compensation for Automobile Accidents, 1932; Douglas Payne,
"Compensating the accident victim" (1960), Current Legal Problems; the series
of "Consumer Reports" published in 1962 by the United States Consumers Union;
"Basic protection for traffic victims"; Hamish Gray, "Liability Br highway
accidents" (1964) Current Lagal Problems®; "A blueprint for reforming
automobile insurance (1965)" and "Taming the automobile" North Western

University Law Review by Robert E. Keeton, of the Harvard Law School and
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Jeffrey 0'Connell of the University of Illinois; André Tunc in the chapter

on "Traffic accident compensation” published in the International Encyclopaedia
of Comparative Law; The Report to-the Legislature submitted in 1956 on the
accident probtlem in Puerto Rico; The Woodhouse Committee Report for HNew. Zealand
in 1967; The Automobile Insurance and Compensation Study conducted by the .
United States Federal Department of Transportzation published in 1971 .
A.R.B. Amerasinghe, "Compensation for road accidents in Ceylon”, Acta Juridica 1973
The Woodhouse-Mears Report for Australia in 1974; The Report of the Royal
Commission on Civil Liability and Compensation for Personal Injury published
under the Chairmanship of Lord Pearson in 1978 and the Report of Advance Study
Group No. 205 of the Insurance Institute of London in 1572). :

A. The so-called merits of tort-based systems

72.':However, there has been a general reluctance on the part of governments
to dispense with. tort law as the basis of compensation for road accidents. It
is argued that the system

(a) “is superlor to one of personal retribution;

{b) enables each case to be treated subjectively, and that this should
be sc because circumstances do vary;

(¢) 1is flexible and enables the extension of areas of valid claims;

(d) _although theoretically it reguires a plaintiff to obtain relief from
“court, vet in practics most cases are settied out of court;

(e) recognizes the established right of a victim to sue for damages and
should not be interfered with.

T3. Nevertheless it is generally agreed that some change in that system is -
desirable if not also inevitable. Something more socizlly =z2cceptable and
appropriate to supplement the traditionzl arrangements which have proved to be
illogical, harsh and iniquitous, something to close the gzping lacunae in the
compensation provisions which the tort based systems produce, seems to be
universally desired. However, neople are divided .as to the form, nature and
direction the changes should take. : :

-T4. So far the efforts at reform have been directed towards supplementing
rather than supplanting the tort-based systems and there has been a somewhat
ragged advance towards a better system. The rest of the report deacribes
the steps taken. )



‘B. Ccmﬁulscry third pvarty insurance

75 ubtalnlvg 6eﬂre from a. ﬂou*t does nct ensurs the payment cf compénsation.
" If the delinquent d¢1vea is 1mpecualoug, the injured party will have only thrown
" good money aiter vad. Scme countries, including Bolivie, mcuador, Paru, Venezuela,
Ethiopia, Liberia,’ ‘Lebanon, Oman,L Saudi Arsbia, Yemen, China, Kiribati and Tuvalu,
prefer td leave the matter tnere, for legically it is difficuls to justifyr a special
" schene for viectims or roal aCCLdent and ignore other accidental injuries, at least

if they are occ SLOnsa bv negligence.

74. New Zealand has put all accidents on an equal footing. The question of
affordability prevents most ccuntries from going as far as New Zezland and providing
compensation for all accidents occurring anyvher-, twenty-four hours a day, 3But
certain categories may be zdded as required. For example, in 1973 Samoa, through its
Accident Compensation Act, put industrial accidents and road accidents on an egual
footing and a similar move has reached an advanced stage of consideration in Fiji.

77+ EHowever, in order to vrotect more effectively at least the victims of motor
accidents, Massachusetts in 1927 made third party insurance ccmpulsory in respect of
personal injuries, The Unifed Kingdom followed.  Steps have been taken by many
developed and developing countries to require by law that no person shall use or
permitv any other person to use a motor vehicle unless there is in force a policy of
insurance in respect of third party risks that complies with the provisions of the
relevant legislation and regulations framed thereunder.

78. This is the case in European countries, including Austria, Belgiuﬁ, Cyprus,
Deumark, Finland, France, the Federal Republic of Germany, Great Britain, Greece,
Hungary, Iceland, Ireland, Portugal, Spain, Sweden and Switzerland.

79. The position is similar in the Latin American countries of Antigua, Argentina,

Barbados, Brazil, Costa Rica, Dominican Republic (except for diplomats), Haiti,
Jamaica, St. Luc;a, and Trinided ané Tobago.

80. Third party iasurance is also c¢mpulsaryviﬁ'the African States of Algeria,
Benin, Burundi, United Republic of Camercon, Central African Republic, Chad, Congo,:
Egypt, Gabon, Gambia, Ghana, Malawi, Mauritius, Horocco, Mozembique, Nigeria,
Sierra Leone, Somalia, South Africa, Sudan, Swaziland, United Republic of Tanzania,
Uganda, Upper Volta, Zaire, Zambiz and Zimbabwe.

8l. Asia-Pacific countries and térritories follov suit.. For example, compulsory
liability protection is reoulred in. fustralia, Bangladesh, Burma, Fiji, Hong Kong,
India, Indonesia, Iran, Iraq, Israel, Japan, Jordan, Reputlic of Korea, Kuwait,
nnbanon, Malaysia, the Philippines, Singapore, Sri Lanka, Syrian Arab Republic,
Turkey and Democratic Yemen.

82. In Togo, compulsory third party insurance is only required of those engaged in
transport undertakings. In Thailand, the Transpcriation Act of 1954 does not require
compulsory third party insurance except for carriers and haulage ccntractors. In
Mlexico (see Ley sobre el Contrato de Segurc 26.3.1935 Reglamento del transito del D.F.)
compulsory third party insurance was not required except for licenced public carriers
and haulage centractors. Plans were afoct in 1980 to extend this.
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83. The fact thai the lav requires compulsory thiré party insurance does not
necessarily mean that every vehicle is in fact insured. Enforcement of the lav is
known T6 be very weak in many developing ccuntries. IT is also the case with
developed countries. For example in 1975, 140,CC0 motorists were successiully
prosecuted in the United Kingdom for driving uninsured vehicles and this was said

to be just the tip of -the iceberg.

84. DMoreover, while compulsory third party insurance has the desirable effect of
minimizing the chance of a plaintiff ending up with a pyrrhic victory in court, it
makes the system illogical. Compulsory third party insurance spreads the economic
consequences of negligent driving (2) éirectly over the imsuring public and

(b) 1nd1rectlv (by the cost of insurance being passed on eventually to consumers)
over the entire commmity. Every motorist must share in .the losses, whether
characteristically inclined to this sort of negligence or whether marked by the
uniform prudence ¢f the reasonable man. Against this background the search fcr
negligent drivers who might deserve to pay is really a seerch to control the
aggregate sum that will become payable. It is not the delinguent but (a) the
insurance company, (b) the policyholders later ané, eventually, c) the public who
pay compensation. . As a necessary corollary of .the imposition of a system of
compulsory insurance; the law of tort relating to negligence, based as it is on
punishment of the delinquent, haz degenerated into a 1egal fiction.

85. A further problem in scme countries is that certain classes of rcad users are
not requlred to be. covered under the scheme. For example, passengers and the driver
are not required to be covered in Fiji or in Sri Lanka unless pacsengers are being
carried . for fee or reward. In the Philippines the owners of privaie motor vehicles
must obtain. comprehensive cover agzinst third-party liabilify for death, bodily
injury and demage to property. In the case of others, the cover must also be
comprehensive in respect of third parties and passengers in respect of death, bodily

injury and property damage. . S

c. Imnlications fox insurance industzry

86. Despite strident and oft-repeated claims by insurers that motor business
~ especially third party business - is "rotten" and that they-would rather not
transact such business, the undermmriting results in some countries suggest tha‘
Things are not as bad as they are sometimes made out to be.

87. In Pakistan, for instance, the results are as follows for compulsory third
party insurance (Pakistan rupees):

Year Earned nremium Tncurred losses Loss ratic (%)
1975 3,513,195 450,242 2.81
1976 ‘ 4,222,373 43,006 01.01
1977 . 5,184,804 ' 730, 59C 14.09
1978 . 5,586,872 647,782 12.02
1972 6,464,246 772,338 12.02

88. It is freely admitted (in private, of course) Dy some insurers in Pakistan that
this is the result of few claims and even fewer payments.
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89. Other motor business in Pakistan also showed underwriting profits:

Year

1975
1976
1077
1978
1979

. In Malaysia net <laims as a percentage of earned premium have been as follows: *

- Year

1970
1971
1972
1973
1974
1975
1976
1977
1978
1979

Barned premium

26,215,876
51,425,131
57,402,906
43,460,956
52,153,147

© Incurred losses

19,393,574
22,063,474
22,444,316
30,150,542

36,181,017

Act business (%)

(i.e. compulsory insurance)

93.9
95.6
101.4
106.2
108.9
112.7
115.9
139.2
751
96.9

Loss ratio (%)

7397
70.20
65.35
62,51
69.37

8‘*”‘#"’:"“
I AN
» * »
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Other motor (%)
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91.'LIh the Philippines good underwriting resultvs have been obtained in motor

insurance business other than compulsory insurancs.
covers, underwriting results

Year

1975
1976

oT7
1972
1979

Year'

1375
1976
1977
1978
1979

Compulsory motor insurance - Philippines

Earmed nremi

um

{pesos)

12,288,198

101,143,065

156,897,689
165,125,215
164,782,860

Other motor insurance - Philippines

Incurred losses

1,247,9C3
114,808,007
130,622,197
161,490,253
161,527,522

Barmed premi

um

(pescs)

153,325,631
245,492,317
142,536,263
166,908,276
286,712,760

Incurred losses

101,273,747
155,160,416
123,415,550
104,624,864
177,027,929

Even in the sphere of compulsory
(except in 1975) have been favourable:

Loss ratio (%)

10.15
113.51
83.25
97.8
96.20

Logs ratio

(

L

%)

66,06
6702

86.59
63.88
6L.74

?2. In other countries however the business of compulsory third party insurance
does appear to justify the claim that husiness is bad.
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93, In Egypt, for example, motor third party claims ratios in 1978 and 1979 in
respect of direct transactions were 232.2 per cent and 245.2 per cent respectively,
Loss ratios in comprehensive business, however, were satisfactory with ratios cof
£3.5 per cent in 1978 and 61.2 ver cent in 1979.

94. In Papua Few Guinea also loss ratics in compulsery third party motor insurance
have been unsatisfactory. )
. [+
I'.t

1975 e 125.43
1976 .. _ 125.89
1977 .. 124490
1978 . 123,31
1979 .e 145.75

95. Fiji was in a similar situation some years azgo. Loss ratios for compulsory .
third party insurance business in Fiji were as follows:
()

1973 .o 120

1974 R 89,3
1975 | . 105.7
1976 .o 103.39

96. However, with the introduction of rate increases, despite strong public protests
and a recommendation by a Select Commitiee of the House of Representatives advocating
a reinstatement of the old premiums, the third party account has become prefitable.

In 1979 the loss ratio was 62.72 per cent. Although the Government did not accept the
recommendation of the Select Committee to order the restoration of the old rates, it
accepted the recommendation that third party insuraace should be taken away from
private insurers and placed in the hands of a statutory corporation.

97. Much depends on the freedom to underwrite at economical rates. Ifany countries

and territories have a uniform tariff. These include Turkey, Cyprus, Barbados, .
Bolivia, Brazil, Costa Rica, Dominican Republic, Ecuador, lMexico, Nicaragua, Permu,
Venezuela, Algeria, Burundi, United Republic of Cameroon, Egypt, Ethiopia, Swazilang,
Tanzania, Togo, Tunisia, Uganda, Zambia, Afghanistan, Hong Kong, India, Iraq, Jordan,
Republic of Kcrea, Kuvait, lialaysia, Oman, Philippines, Singapore, Syrian Arab Republic,
Democratic Temen and Fiji.

98. In some of the countries the tariff rmust be approved by the supervisory authority.
This is the case in Cyprus, Costa Rica (Instituio Kacional de Seguros), Ecuador
(Svperintendencia de Bancos ¥y Seguros), Mexico (Comisién, Nacional Bancaria y de
Seguros), Gambia, Ghansz, Swaziland, United Republic of Tanzania, Zambia, Jordan and
Renublic of Xorea. - :

929. In others, the tariff must be anproved by a Minister or by the goverament. This
is the case in Turkey (ifinister of Commerce), Libyan Arab Jamshiriye (llinister of
Economy), ilorocce (llinistry of Finance), Uganda (State).

100, -In a third group of countries, the rates are fixed by statute or regulation.
For example, this is fthe case in the Dominican Republic.

ouniries have a free rating system. These include Libyan Arab Jamahiriyah,
udan, Lebanon, 3audi Arabiz and Yemen.

101, A few
Meuritius,

o
c
=~
o)
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1C2. In yet another group, rating is free but the supervisory authorivy fixes the
mexizum. This is the case in Benin, Central African GRenublic, Chad, Congo, Gabon
and Ivery Coast.

103. Where undervwriters are free to fix rates, they have no one to blams but
themselves. 1f business is had. -

104. Cn the other hand, if the rate is directly or indirectly controlled ¥ the
State, underwriters cculd be in difficulties (especially where by law or
practice they ars compelled to previde the cover if the govermment or the authority
concerned unreasonably refuses to permit the adjustment of premiums tc meet

established needs).

o
s

105. Governments and supervisory authorities have no doubt sometimes been
unreasonzble. However, in other instances underwriters themselves were to tlame,
for they have been uneble to producs: credible statistical informaticn to support
their demands for premium a2djustments. They have been found in certain-places t¢
manipulate arbitrarily IBNR (incurred but not reported) and ocutstanding claims
reserve figures to support demends for premium increases. In some countries insurers
complain of poor results despite underwriting profits because high administrative
coests, including procuration costs,-erode profits. In the absence of svidence that
every effort has been made to streamline administrative procedurss and peg dowm
procuration and other costs, it is hardly surprising that certain geovernmments and
regulatory authorities have refused to authorize premivm increases. Yoreover
governments and supervisory authorities have to be cautious in approving increases,
not only because they compel motorists to insure and aprear to be in a position of
exploitation but also because additional nremium costs are passed on to the public,
oftan not merely to the extent of the increaze but many times mcre on the pretext of
increased insurance costs. '

106. It should also be noted that, desvite their complaints, insurers faced with
losing the business (e.g. on account of its being transferred on a moncpoly basis to
a statutory authority) protest vehemently. The reason is that metor business
assists them in their cash flow situation. This is of special importance in
countries where, owing %o over-capacity and competitive cousiderations, other
ousiness is sold on credit and/or high investment returms more than off-set
undervriting losses, if any. ’ :

D, Hit—and-rma z2nd wninsured vehicles

107. Another small but significant step taken by some others tc remedy one of the
inadequacies of tort-based systems relating to motcr accidents is to introduce the
soncept of what is sometimes called the '"ncminal defendant”. In essence the
arrangement is to create a fund from premiums paid or other sources to enable the
victim of a2 hit-and-run zccident 4o clain compensation. : .

108. Injuries caused by uninsured or hit-and-run vehicles are paid out of a State
fund in Brazil, by the Instituto Nacional de Segurcs in Costa Rica, in Algeria by
the Special Indemnity Fund (F.S.I.), in the Tnited Republic of Camerocn by the .
Autcmobile Guarantee Fund (F.G.L.), in ilorocco by the Guarantee Fund, in Tumisia by
the Guarantee Fund, in Uganda up to- 200,000 Ugandan shillings per event Uy the Motor
Vehicle (Third Party) Insurance Fund, in Zimbabwe by ti2 lctor Insurance Bureau, in.
lialaysia and 3ingszpore by their respective Ilctor Insurance Bureaus, and in

Panua New Guinea dy the llotor Veaicles Insurance Trust.
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109. Other countries have also been considering the introduction of similar
arrangements. Pakistan, for instance, is considering the estevlishment of a Traffic
Accident Victims (Fatal Injuries) Compensation Fund to mske ex gratia payments not
exceeding Rs.500C to the dependants of a person killed by an unidentified wvehicle.

E. Contributory negligence

110. Following the United Kingdom Law ‘Refozm (Contributory Negligence) Act of 1945,
most develoning countries whose law is based on English law changed the law so that
contributory negligence ceased to .defeat 'an injured person's rights but merely
operated to reduce damages having regard to the degree in which the claimant was at-
‘fault, The court is expected to do what is just and equitable in the circumstances
of each case. As might be expected, the apportionment of liability is arbitrary .and
depends a great dezl on the evidence available, the judgement and reliability of
witnesses, the persuasiveness of counsel and the personal inclinations of the judge.
111. Developing countries influenced by the continental systems - e.g. in

Latin America and certain African States - have had no problems in this regaxd.
Division of blame was recognized as far back as 181l in the Austrian Civil Code. .The
principle became part of the German Civil Code which came into force in 1900. French
lav applied the doctrine of common fault and liability for motor accidents is strict,
the presumption of responsibility being reouzable only by proof of force majeure or
cas fortuit or some cause foreign t¢ the defendant.

Leggl 2id

112. In some countries legal aid schemes mitigate the problems of legal expenses and
wnaffordability encountered in ordinary circumstances. The free legal aid scheme of
Sri Lanka is one example. In Papua Nev Guinea, the office of the Public Solicitor
provides valuable advice and services to liligants at comparatively modest fees.

113. One difficulty with such schemes, however, is the comparative lack of

competence of the lawyers handling such matters for claimants. In respect of a claim
of any significance insurers are financially better placed to engage the services of
a leading counsel against whom the claimaut's legal-aid coursel can do very little.

Burden of proof

114. We have seen that negligence is the basis for the recovery of compensation for
road accidents in many countries (see paragraphs 40 and 41) and that on account of
“the uncertainty of some of the principles appiicable and the practical application

of the general rules, proving negligence is a precarious exercise which comparatively
few injured persons are in a position to undertake in the first place. and in which
even fewer persons eventually succeed, thus leaving a large number of.victims of |
road a001dents without any compensation.

-

115. Various devices have been adopted to remove or minimize the problem.



-
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115. In scme countries, while negligence is retainsd as the basis of the remedy,

the “ordinary ruie of evidence that the plaintiff must adduce evidence to establish

the ingredients of his claim (including proof of negligence cn the part of the '
defendant) is amended so that negligence is inferred from the fact of th: accident.

In other words although (1) negligence must be established, and (2) established by

the plaintiff, there is said to be a presumption of negligence, the burden

of adducing evidence to disprove negligence being shifted to the defendant. This is :
the law in some develcped as well as developing countries including Denmark, France
(presumption of negligence of the "gordien"), Ttaly, Japan, Benin, Central African
Republic, Chad, Congo, Gabon, Ivory Coast, Madagascar, Togo, Tunisia and Upper Volta.

117. Other countries adopt a sort of split system in wvhich negligence remains the
basis of the remedy for all persons or types of harm but a2 presumption of negligence
is dravm in certain circumstances. For example in llorocco there is a presumption of
negligence in respect of fare-paying passengers and cother third parties but
passengers carriéd free of charge must adduce evidence of negligeuce.

‘118, In a third group of countries negligeuce remains the basis of the remedy but
-the law goes beyond merely drawing an interim, rebutable nresumption of negligence
‘in- favour of the claiment and proceeds in certain prescribed cases to conclude
firmly that the defendant was negligent. The omus cf procl remains on the »laintiff,
although in certain countries the plaintifl may through a presumption of negligence
be relieved of the burden of adducing evidence. In cther words, a2 systcem of absolute
oxr strict liabilivy mixed with either the plaintifi being tempeorarily. relieved of
the burden of adducing evidence oi negligence or required to adduce evidence of
negligence in certaii cases. For example this is the case in Austria, the

Federal Republic of Germany, Turkey, Mozampique and Mauwitius, where there is
absolute liability in some instances but negligence haz tc be nroved by the plaintif?
in other cases, '

119. In Portugal and Malawi there is absolute liability in certain cases but
negligence must be established in cther cases although the claimant, vhere he is
required to establish negligence, is assisted by a presumption of negligence in his
favour, 7 ‘ - :

120. The diversity of methods in dealing with the critically important cuestion of
the burden of proof is due tc historical reasons. It is essential to understand
this to refute the suggestion made so often that the tort system is irmutable or
universal. In fact, owing to the wide diversity of the "rules of evidence", the
usual discussions which proceed on the assumption that there is =z system which has
to be reformed seems futile. ‘

121. The Roman Law, on which most modern tort systems are based, did not specify
where the Lurden of nwoof lay in cases of negligence. In accordance with the
general rule that one who alleges a fact must prove it (ei incumbit probatio qui
dicit nen qui negat) we must assume the plaiutiff had to prove not only the damage
out also the guilt of the defendant, This was fcllowed by the English law, and
meny developing countries, influenced by English law (see above), have followed the
rule.
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122. The ‘principle of no liability without fault grew in strength ir the nineteenth
century-as the predominant pover in the State passed to the entrepreneur class; and
the march of progress seemed bound up with the use of machines and other
instrumentalities whose usefulness was only matched by their capacity for doing harm.
The. risk of accidental harm from their operation seemed something to be borne not by
their exnioiters but by any person who happened tc be injured. .

125. French lawv took a different turn. The compilers of the Code Civil inserted. in
Article 1384, which for the most part deals with questions of 1iztility for the acts
of other persons for indemnity for damage caused "par le fait des choses que l'on a
sous sa garde". For nearly a century these words were not applied in their literal
sense and indeed the possibility of using them to establish a doctrine of strict
liability seems never to have suggested itself for almost seventy years. Perhaps it
was thought that the scope of the term "des choses que l'on a socus sa garde" was.
exhausted by the two examples, animals and buildings, which are the subjects of the
_two following articlées, 1385 and 1386. In 1897 the Cour de Cassation disinterred
the crucial words "des choses que l'on a sous sa garde" from Article 1584 and gave &
stoker .damages aga_nst his master for personal injuries caused by the’ exn1051on of a
boiler in ‘the master's custody although the stoker could not prove any fault in his
master. The older school of jurists cbjected on scientific grounds. Although they
had not been unsympathetic towards the public policy invelved in the decision, they
advocated a return to the traditional interpretation of Article 1384.. This might
conceivably have happened, for the Court had not accepted the extreme theory of risk,
had not motor accidents revived the problem in another, perhaps more extreme, form.’
Although in the earlier stages of development before 1514 there was a general
tendency to apply the doctrine of fault, the freedom of French law from any strict
theory of precedent has allowed the Courts to swing round first in favour of the
presumptlon of fault and finally since 1930 to a doctrine of presumption of
responsibility which can be defeated only by proof of force maJeure or cas fortult
or some’ out31de cause not imputable to the defendant.

. No-fault schemes

124. A systenm which through a presumption of negligence relieves a plaintiff of the
burden of adducing evidence therefore still, in principle, leaves him with .the
burden of proof and hence the risk - admittedly a reduced risk = cf failing in his -
action on account of insufficient evidence to counter the defendant's submissions.

125, Where the system is mixed, it is difficult to explain away the ancmalies caused
by partially or totally placing some on one basis and others on a different footing.

126. In any event, even vhere absolute liability applies in all cases, it leaves the
system open to criticism on the other psrcunds described eariier ln this repoxrt
relating to negligence-based systems.

127. Some countries have therefore, at least partly, dispensed with the system based
on negligence and substituted for it a so~-called "no fault" system in which
negligence, actual or presumed, plays no part in theory or in practice in so far as
the no~fault system applies. The only curious exception is in the case of Norway
which seems to have a no~fault scheme but recognizes contributory negllgence, whlch
_ & no-fault scheme logiczlly cannot do.
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128. Theres is nothing novel or revolutionary about the vasic concept of no-fault
legislation. The first serious inroad or the prianciple of no liability without

fault was made by the Prussian Railway Law of 18358, which introduced strict liability
- for certain accidents. The Act formed the model for the more far-reaching

. Reichshofpflichtgesetz of 1871 which applied to the whole Resich and for the later
extension of the princinle to motor cars and aircrait. These reforms spread rapidly
"to Austria and Germany and to the colonies. '

129, In Norway towards the end of the nineteenth century thers grew up in the
Common Law the principle of absolute liability for dangerous enterprises. When
motor cars appeared, they were immediately classified as dangerous enterprises and
1liability resulting from their use was absolute. This principle of objecfive
1iability was incorporated in the MMotor Vehicle Liability Act of 21 June 1912,

130. No-fault schemes have been ou the statute books for some time in

Sasketchewan (1946), Puerto Rico (1968), British Columbia (1970), Massachussetts (1971),
Tasmania (1974), Victoria (1974), Worway (1974), Finland (1974), Wew Zealand (1972),
Papua New Guinea (1974), Israel (1275), Sweden (1976), The Philinpines (1976),

Samoa (1978) and the Northern Territory of Australia (1979). Though federal-level
legislation was attempted in the U.S. Senate Bill No.354 and fell by the wayside,

more than half the states in the United States of America have no-fault schemes.

131. Other countries have been actively cousidering the subject. For example in the
*United Kingdom in 1976 a Private lMembers' Bill - The Road Accidents Compensation
Dill - which was aimed at introducing a no-fault system, failed to get a second
reading for lack of time. The Govermment was not happy for the Bill to proceed
before Lord Pearson's Royal Commission had reported. Lord Pearson's Commission
recommended a limited no-fault system. However, the recommendation has not been
implemented. In Australia, the Woodhouse-llears recommendations went as far as being
incorporated .in the Wational Compensation Bill, but with the dissoluticn of the
Australian Parliament in 1975 the Bill, wvhichh would have introduced "no-fault" at a

Federal level, lapsed.

132, Similar consideration has been given to no-fault schemes in a few developing
countries as well. For example in Malaysia, according to the Commissioner of
Insurance (Annual Report 1980): "A careful study of the no-fault insurance scheme

in New Zealand has revealed that the scheme is not suitable for Malaysia. '
Accordingly the Govermment has decided that a further study be undertaken with a view
to including a viable scheme in Malaysia. In this regard Government will continue to
review the developments of 'no-fault' schemes in certain relevant countries".

133. In Sri Lanka a Committee of the liinister appointed to report on Road Transpért
Legislation in 1973 recommended the introduction of a system of no-fault protection.
The subject has been revived from time to time, but not proceeded with.

134. In Fiji, The Transport Enquiry Committee of 1974 recommended the introduction of
a gystem of no~fault protection and in 1978 a Select Committee of Parliament made 2
sinilar recommendation. Draft legislation has been prepared and endorsed;by Cabinet
and it is expected that the relevant bill will be introduced in parliament shortly.

135. Any atteﬁpt to introduce a system of no-fault protection to replace the tort
system runs into various difficulties., )
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136, The most vociferous opponents zre understandably the members of the legal
profession, particularly the so-called "ambulance lawyers", who expect to be put
out of a very lucrative source of business. And lawyers in cdeveloped and
aﬁveloplng countriss are, both in and out of the legislature, a very influentizl

group.

137. Once the scheme is implemented, however, things are not as bad as they seem.
Reporting on the New Zealand scheme, Mr, K.L. Sandford, Chairman of the

New Zealand Accident Compensation Commission, speaking to the 62nd Annual Convention
of the International Association of Industrial Accident Boards and Commlsalons on.

22 September 1976, stated:

"Lawyers: They have lost their claims for common law damages. But strangely,
the legal profession in New Zealand was badly split on whether they welcomed
the proposed néw scheme or deplored 'it. They were never able to speak or
lobby with an united voice. By now there are only 2 few lawyers still
offering criticism, and by and large the legal profession has accepted
accident compensation as part of the moral febric of our lives. The demand
for legal services in New Zealanc has been such that most lawyers who have
lost their personal injury practice have found plenty of other work to
replace it".

In short actusl resulis are better than expected.

138. The New Zealand scheme is the most.compreshensive scheme in the world covering
all accidents, twenty four hours of the day, for all persons.

139. Objections are nevertheless made ty the leéal fraterﬁity even vhere no-fault
schemes are to be confined to motor accidents. This happened to the Keeton=O'Comnell

plan for Hassachussetts. It happened also in Samoa. Yet eventually the schemes were
introduced.

140, No one, however, ever actually hears the objection that the'scheme would
adversely affect lawyers. The objections are overtly btased on other grounds
regerdless of vhat the underlying unmentionable, yet fundamental, motive might be.

141. One of them is that the introduction of a no=fault scheme will result in nmore
accidents because drivers will become careless. This is a common but worthless
argument. Drivers do not lose the inducement to drive carefully: -Hamish Gray
("Liability for highway accidents"” Current Legzal Problems (1974), pages 136~7)
observes as follows: '

"Even today a driver’s measure of third party liability is probakly no more than
the. amount of his premium and the loss of his no-claim bonus; =much more to a
driver than either of these sums is the safety of his own car, his ovm perscn
and the perscns in the czr with him. 4And it is an unusual driver vho can kill
or maim another highway user and remain unmoved by the experience”.
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142. The Advanced Study Group of the Insurance Institute of London cbserves as follows:

"Tn the Soviet Union liability insurance was long prrohibited on the grounds
that if a man was held personally liable for his ocwn tortious acts he would
exercise a greater degree of care. Uhether the absence of insurance would in
fact have this effect seems doubtful bubt it is, of ccurse, equally doubtful
wvhether the existence of 1liabilify insurance protection has any effect upon
the driving standards cf the moftorist. The drivers vho are involved in the.

- majority of accidents become liable because of last moment errors in judgment
or because of distracdtions and it is difficult to appreciate how any concern
for civil liability could remedy this kind of error in such circumstances. The
following relevant comment appeared in the report of the New York Insurance
Department to Governor Rockefeller (1970) "Insurance - for Whose Benefit".

"It is mythology notwithstanding, the fault insurance system is inherently
incapable of deterring unsafe driving. Individual, last moment driver mistakes
undeterred by fear of death, injury, imprisonment, fine or lcss of licence -
surely cannot be deterred by fear of civil lizbility against which one is
insured". : , '

143. It might a2lso be pointed out that the introduction of a no-fault system does not

imply that the criminal law which is designed to punish reckless and negligent drivers
is interfered with at all. Punishment in any event is the sphere of the criminal law

and not the civil law of %orts. ,

144. According to J.E. Bannister (Policyholder Insurance Journal, 13 October 1972)-in
Puerto Rico, following the introduction of the no-fault scheme, third party claims
were reduced both in frequency and in cost. Accident rates "did not increase
disproportionately and pain and suffering suits did not increase”. He adds that the
sxperience in Massachussetts was also favourable. '

145. In Samoa, the Annual Report of the Accident Compensation Board for 1980 reported
a decrease of 3.5 per cent on claims between 1979/198C though there was an 8 per cen
increase in the number of people involved in accidents during that period. - .

146. On the weight of evidence available it seems that no-fault schemes per se neither
increase nor reduce accidents. They have nothing to do with it. On the other hand an
upsurge in the number of claims might be expected because the remcval of the barriers
of the tort system were intended to have precisely the effect of enabling more

Deople to be compensated. Moreover, in terms of Vesty's lav "the frequency and

extent of liability claims varies in direct proportion to the probability of their
successful prosecution'. ' '

}47. Another objection to the replacement of the tort system is that it would be
vantamount to removing a vell-established fundamental right. " Action for the recovery
of compénsation based on negligence in developing countries dates back at most to

- colonial times and is neither ancient nor well-established.

148, In any event, the history of the remedy even in developed countries (already
@escribed in paragraphs 119-122) shows that there is no justification for regarding
it as a universal, fundamental right. The Advance Study Group of the Insurance
Institute of London concluded that "the tort system is not as it appears to be
commonly believed scmething which is immutable, inherent and implicit in human
relationships. Justice changes with the age in wvhich it is administered and the view
changes with the viewpoint".
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149. It is also relevant to voint out that, notvithstanding the introcduction of the
fault-based systems, there are shortfalls in zll of them vhich leaves the claimant -
with the right to recover in respect of such deficiency under the law of torts.

150, The most comgpiehensive scheme ir the world, the New Zeaiand scheme, provides an
alternative to only part of the tort system. For example, it does not cover
property damage or non-economic losses for which there is no specific provision in th
legislation. In these cases recovery must be through the tort system. In other
words, the New Zealand system truncated but did net wholly excise the law of tort

151, Although under the New Zealand scheme a claimant is subject to a recovery
ceiling and is denied his former right to sue should he feel that the compensation
provided by the law for his injuries is inadequate, in some other schemes the
stipulated compensation merely provides a threshold, a dissatisfied claimant being
left to recover a larger amount i it is warranted in the opinicn of the court and
provided liability under the tort system can be established. \\
152. In Finland and Norway property damage claims are llmlted under the no-fa lt
scheme. In Sweden they are limited in respect of both property and personal injury
claims in excess of 50 million Swedish crowvus.

152, Nor was tort abclished in Puerto Rieﬁf//It remained possible for an injured
party to sue z negligent persoun whe caused the accident if the economic damages
exceeded the threshOvu amount orShe agreed cost of the "pain and su¢fer1ng" loss
exceeded the nreshold.

154. In the Philippines, by the terms of Presidential Decree No. 612 (the Insurance
Code), the threshold is 5000 pesos. If the total indemnity claim exceeds 5000 pesos
and there is controversy in respect therete the question of fault becomes relevant
for that extra amount claimed. It is only in respect of the first 5000 pesos that
questions of fault cannot be raised. Mcreover, no-fault indemmity applies only to
death or bodily injuries and not to cases of property damage only. And the discharge
of obligations arising out of bodily injury takes priority over disabilities for
property damage.

155. In Semoa the Accident Compensation Act of 1978 provides a detailed scheme for the

agsessment of combensation below spezified ceilings. Property damage is not covered

and to that extent a claimant will have to depend on the law of torts to recover

ccmpensgtion. Iven with regard to bodily injury, the claimant may opt to sue under

the Common Law. If he dces so he is precluded from making a claim under the

Accident Compensation Scheme. If he has already obtained compensation »paid under the
! Scheme, the Court must deduct any compensation paid undsr the Scheme (Section 57).

155. In Papua New Guinea delays in claims settlements caused so much frustration that
neople started resorting to personal retribution on a "pay back" basis. The ] otur

- Vehicles (Third Party Insursnce) (Dasic Prmotection Compensation) Act was therefore
enacted to prevent tribval killings and the wanton destruction of proverty. In terms
of the Act, on receipt of a Court order, certain payments are made regardless of
questions of fault. In the case of a deceased perscn survived by a dependant wife and
child the maxirum payable is £.2000. In other cases the maximum is K.150G. Further
claims may be made under the Common Law but any neyment under the Daszic Protection Act
will be deducted from the Commecn Lav awvard.
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155, In Papus New Guinea cempulsory third party prazmium acoouwts fur 15.2%
the totel non-life premiums ulthoubh motor business an a whole acocunts for 335,33 per ¢

of the general portfolio.

180, Thirdly, although in some countries {like New Zealard, Fueris Hico ané Samoa)
no=-fault schemes ave placed in the hands of n%atwtory bogrda or in the hands of a
Governmant insurer as in Sasketchewon, there iz nu raagen why prive’s insuress catnok
be perm;tted to tramsect no-fault ingurance business sy 1z the naae in Horway, Finland,

Sweden, Massachusetin and in the Philippines, Moveover, even in countries in Wuiaﬁ
third party business has been lost o & Government organization, the industsy 92 &
Eealané hanT .hi“ nut,

whole has continued to thrive,. Samoz, Puerteu Hico snd New

i6l. In faot, f r Teascus alresdy oxplained (eee paragrap’ 31), a no-fault scheme omy
stimulate norn-life ingurance Iusineus., '

..a

162, Another srgument sgainst 2 no-fault schewo is that it will uot be viable smd wil
" eventually end in being a burden ou the Government and the community. In New Zealand,
for instence, the Naticnel Buoiness Heview alleged ihai the scheme was heading for g
crigis, Professcr Cecffrey FPalmer, cne c. the srciiivects o the acheme, rosponded
atrongly, however, that it was nonsense to suggest that ithe schems was becoming oo
mach of a burden to sustain., He thouwght the goheme wes a great Jerl nors goonomical
than the insurance schemes which il replaced.

163. The income and axpendiiure accounts of the Motor Vehicle Cam?vnSutlon Pad of the
Samoa Accident Compensation Board for 1979 and 1980 axe as follows {§WS;
1979 INCOE - Lggn
325 774 . fuel lavy DGE 276
113 623 Leas refund 102 A4l
bl .
212 151 194 535
intersat from ganeral _
14 671 . income and expenditure 25 445

account

™
b
¥

)
£

226 822
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1979 EXPENDITURE 1380
21 100 Iump sum - deaths 26 075
13 387 Weekly compensation 3277
19 020 Lugp sum - injury 17 640
3 846 Funeral expenses 4 008
245 Dental expenses (345)
19 Conveyance expenses 15
12 59¢ Weekly-iiga compensation 25 767
- irtificial limbs 4
70 315 rtificial 1i (431) 76 006
156 507 | p 143 978
500 ' Donations-Road Safety Company
overhead expenses (from general
13 5C1 income and expenditure) 20 324
14 081
142 426 Fund at 31 December 1980 123 654"

164, The Samoz scheme has been in operation only since 1978 and an analysis of figures
over such 2 short period cannct provide a valid, objective picture of the financial
effectiveness cf the scheme or indicate scientifically zcceptable trends. This is
equally true of the Few Zealand scheme, where the Commission's Auditors, in the report

for 31 M%ESE1;31§7JS%&%%&f<

"The Commission acting on the bect infeormation available considers that the
item 'Provisicn for future pzyments' is adecuate to meet existing claims as
at 31st Merch 1976, It will be some years yet before sufficient ctatistical
data has been accumulated tc enable an actuarial calculation to be made',

165, What is clear is that the schemes have not ret become the financial disasters
they were expected to be by the critics.

166, It should alsc be pointed cut that the cuesiion of viability depends on the nature
of the scheme., No-fauli-based schemes vary = grezt deal on the question of tyne of har
covered as well as benefits; each couniry chcosing what it considers affordable and
appropriate in other ways. Zven many developed countries have proceeded cauticusly,
gradually extending the application znd benefits of the system.

H, Type of harm covered

167, All the no-fault systems cover personal injury and death caused by motor accidents,

158, Some no-fault schemes (e.g. those in Norway, Finland, Sweden, Sasketchewan anc
Messachussetts) cover property damage as well. O*hers do not cover property damzge.
For example, there is no property cdazage cover under the schemes in New Zeaiand, Israel,
Puerto Rico and Samoa. B '
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(2) Personal injuzy:

systems (e.g. those in Horway and Finlend) the amount vayable in respect
ury and death caused by a rcad zceident is urnlimited.

O~

149, In some

5f personal injur
17¢. In others there are limits imposed, but the limits vary from one syctem to ancther,
not orly with regard tc =2mcunts but also with regard 3o kind.

(8) Economic loss:

171, For“example, urder the New Zealand scheme an injured perscn is
(1) entitled %o 80 per cent of earnings lost, subject to 2 weekly meximum;
anii) entitled to ﬂompen aticn payzble cver an indefirnite period.

172. In Saskeichewan, however, veekly payments are limited to 104 weeks, in cases of--
partisl disability, though total and permanent disability benefits can be exterded for

life.

173. In Massachussetts' 75 per ceni of aciual wages lost is payable and there is no
weekly maximum, : ' '

174. In the Puerto Rico scheme, there is a fixed weekly meximim of 50 per cent in
respect of lost wages for the first year, subject to a maximum which declines in the
second year and the whole is limited by a2 maximum amount.

175, In Samoa, total or partial incapacity for work may, at the discretion of the
Compensation Board, be either a lump sum or a weekly payment during the pericd of
incapacity., If a lump sum is awarded, it amounts tc 2 "sum equal to the aggresate

of the weekly payments cof comrensa*tion and weekly allcwance,; if any, which in the
opinion of the Boaréd would nrobaoly tecome payable to the person during the period

of his incapacity if compensation by way of a weekly payment were then awarded instead
of a lump sum" - Section 21(2). ¥here weekly paymenis zre made it is an amount equal
to 60 per cent of the person's weekly gross earnings but not less than 10 tzla and not
exceeding 75 tzla, No minimum is fixed in respect of partial incapacity but, in order
to reduce administrative costs, no compensaticn is payable if the injury dees nct -
incapacitate a person for at least five days, If the incapacity laszts for more than
five days, the compensation is pasyable foxr the whele period, )

(¢) Hon—economic loss:

176. Compensation fcor non-econcmiz lcss is payaile under certain schemes. Tor example,
a lump sum is payable in New Zezland up to & stipulated maximum, - :

177. In Sasketchewan aiso a lump sum up to a stipulated maximum is payable in terms

of a schedule according o the naiure of the injury. Puertc Rico also pars a limited
amount in rospecq of Daln and suffering, The agreed cost of pain and suffering is nct
to exceed $1,CC0, ain and suffering is acsessed by the Court according to the
circumstances of each case,
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178. In Samoa, if the injury causes permanent loss cr impairment of any bodily “unctio
including the losz of any part of the bedy, the Compensation Board, in addition to zll
other compensation and assistance payable, slso peys a lump sum nct exceeding
2,000 tala in recpect of such loss or imnairment, representing the approprizte

linited to the maxirmum sunm of 2,00C tala.
for injury o that part of the bod ]

g
percenta«e of 2, 000 tala specified in the First Schedule to the Accident Compensati
Act of 1978, I 2 person sustains mul. irle injuries in the same .accident he is
s previcusly paid by way cf compensaticn

inte account in ﬂak;ng an assecsnent.
£ a type described in the First Schedule, the

Where the injury or impairmer
Compensation Board may at itc discreticn, after consul tlne medical opinicn, gllet an
appropriate percentzge o such injury or impvairment and aepply the schedule by way of
analogy.

(d) ledical and hospitzl exmenses

-
i

179. In Norway, because cf the obligatory Naticnal Health Scheme, the insurer is
seldom involved in medical expeunses clazims, Originally, the National Insurance
Department had subrogation rights vhich were enforced but this practice was abandoned
beczuse of administretive costs. In Puerto Rico benelits payable under the no-faulst
scheme include payment oi medical and rOchu_¢ ills without limit. .

180, On the other hand under the Massachussettis scheme only reascnable medicel
benefits, il incurred within two yecrs, zré psyable in ful 1. Ir Samoz, an injured

in upe event ¢f Geath,; is entitled tc reasonable expenses

person or a dependant,
incurred in respect of medical or surgical attendance ;ncluuing first-zig,
maintenance as a patient in any hospitel and M;VSLOtherapHy urp to & limit of 100 tzla.

(e) Compensation on dezth

181. CSamoaz pays compensation tc cover funeral expenses in the eventi of death, If.
the deceased leaves any persons wnollj dependant ou him, 2 sum egual to the acgregate
of weekly payments of compensaticn equal to 208 weeks gross earnings or 7,500 tala,
whichever is ‘less, is pa"able to the dependantis. If such person leaves only partial
dependants, they are paild such sum as is recommended as propoeriionate to their loss,
tut not exceeding in any case the amount neyatle fc a total dependant. In every
case where any weekly payments of compensation have been paid to the deceased,
including any lump sum paid in lieu of anyv such weekly payment, the amount of

9"::'!1'

compensation pavable, in respect of desth, to a partial dependant is reduced by the
amount of the weekly payment or lump sur. '

182, Under the Puerto Rican scheme there was initizlly a $5CC funsral benefit and
death benefits which varied with the age, relationship and uependanuy status of the
survivor or survivors, For example, 2 surviving wife with two children under four
yeaxrs of age weuld, under the original scheme, receive & benefit of 410,000, =
dependant wife without childrer. would receive 45,000, The maximum total benefit

receivable wae 515,000,

(f) Other aenefits

183 In the Samca schems, where ng the result of an injury the provisicn of an
artificial limbk or aid becomes neceszary or desiratle in the opinion of the Board,
the Zoard mesets the reasonatle cost of the ariificial limb or zid and from time o

time the reasonatle cost of the rormal repair or renewal,
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84, Furihermore, when the person suffers damage to als natural teeth or suffe
;0 any artificial $lmb or aid u@’“c used or worn by him at the tine of the acc

;he Board pays the cost of repéiring ;he teeth or replacing them with artificizl
lentures or, in the. case cf aamag, to any artificizl limb or Eld including spectacles,
-he rezsonavle cost of repairing or, ;I nscegsary, replacing it.

.25, T1 the Massachuszetts scheme, provision iz made for "replacement gsarvices” to
;over expenses incurred for hiring subsiitutes. Tor example, = housewifis is
rompensated for hiring a bhaby-sitter or = house-owner is com_ensatef for having to
lire a painter beczuse he was, on account of the accident, unatle o do the work

1imself,

186, The approach adoptec in Sasketcnewan was tc make a payment of u
ex*ra.expenses” In terms of the Reparations Commiitee reccmmenca
sroposed that "all reasonable expences incurred as & result of ba¢1¢ ir

ured by 2 mctor

vehicle such as medical, surgical, dental, _r01e53¢oval nursing, eSaert; al non-vrofessional

a1ome nursing, ambulance services and the services of a duly gualified dcctcr or other
person authorized to praciise a healing ur :o 2 limit of §5,000", In the event of

ieath, funeral expenses would fall urder this heading up to £1,000.

T. Mode of assessment

187, We have seen that one of the criticisms made of certain systems is that the mode’
of assessment is arbitrary and leacds to injustice. DNo-fault schemes do not necessarily
eschev that problem. The question of fault is concermed with prcof of lisbility. It
has nothing to do with quantum. In Norway, Finland, Sweden, and the Philippines, for
example, although the cuestion of liability is, within the stipulated limiis, beycnd
dispute, quantum remsing tc bYe agsessed in the usual way. This is done in Norway bty a
Tribunal, and in Finland by the Motor Vehicles Damage Board on which insurers are
represented. The amount of compensation is not known in advance in Norway, 25 in the
New Zealand or Samoan schemes. In Forway, it is fixed by the Tribunzl or Loss Adjusters
acting for insurers, Yorwegian insurers, in. co-oparation wiih *the Covernment-sponscred
Consumers' Council have formed a Committee of claims officials which, although it has

no ultimate power of decision, exercises considerable influence.,

o~

188. In the Philippires the matter of assessment is for Court.

189, In Samoa the Accident Compensation Board, within the limits set by the legislation,
determines the amountis payatle. Discreiion is very limited because of the shepe of the
legislation, especially the schedules cf payments stipulating amounts due on acccunt ¢
the loss or impairment of bodily functions. For example, the meximum payable for the
total loss of an arm cannot exceed 20 per c2nt of W.S, 2,000, Any person who is
dissatisfied with =2 decision of the 3card cr an officer of the Board may appeal against
“he decision to the Board and thereafier on a quesiion of law to the Supreme Court.

150, In Sri Lanka, which formally has the iraditional tort sysiem, “he Insurance
Corporaticn of Sri Lanka has for many vears used a system cf zettling cleims o
pasis of detailed schedules based on awards made b the Couris in preceding yesxrs
scheme has greatly reduced the number of cases which go to court for settlement an
resulted in speedier, less expensive settlements,
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K. Financiﬁg.

191. E *n¢nc1v£ no-fault schemes takes different forms. In Norway, T*"J.nla.ncit and Sweden
for example, they are finaznced through the payment of premiums to ins urers in a manner
similer to payments.under ccmpulsory third party premium payments under the tcrt-based
systems,

192, In New Zea land, paymentz zre by way of an annual levy paid by vehicls owners to
the Post Office =zt the itime of licercing. There is alsc an initial levy on driving
licenses. :

193, In Puertoc Rico the :cheme is financed by an znnual payment in respecu of 21l
vehicles registered in Puerto Rico, the fund beld& conurdIieQ\py uhé‘nCuldent
Compensatlon AdmlnlSurathn. : A

e third » ‘aruy insurance is administered by 2
liable for sums in excess 10C,0C0 kins
any one person in any one case znd

ries of accidents arising out of one even:
ipation in the trust. The funé of <he

trust set up by Parl‘“ment. The t& 5

in respect of the death or bodily injury o
500,000 kine in the case of one accident or ser
411 licenced insurers h_ve & percensage poxriic
trust is cperated on a "pool" basis with all premiums znd investment income being
credited to the pool aqd clains being debited against it on 2 roo’ year tagiz. In the
event of any dispute with regarc tc the percentage of a2 participeting insurer in the
annual pool or fund, the dispute is resclved by the Commiss1arer of Insurance. ZIremiums
are fixed arnuslly bv a2 Committee. Aﬁ first, owing %c lack of statistical information,
making provision for incuxred but unaccepitatle claims caused certain difficultiies, Thes

c
have been overccme by the srctemat ic ccllection of data,

t

1]

155, The Philippires scheme %toc has operzted on a p;ol basis since June 197
cf risks
e

® \n

3 né
establizh rates and pclicy conditions in respect of comprulsory motor vehicle 1i
insurance.

L]
set up tc act as & clearing house to ensure an equal distribution o

196, In Samoa the scheme is funded b' a2 cess on moter fuel, This is levied by custeoms
and periodiczal remittances are made the .iccident Compensaticn Doard. Where fuel

is used for purposes other than mctoring - e.g. electricity gensraiion - the amount is
refunded, ’ .

oa Scheme {this was alsc proposed fcx Sri Lanka by the
Minister's Committee and is included in *hc f111 draft legislstion) is that it reduces’
the cost of collecting premiums, It also eliminetes the problem of uninsured vehicles,
for every motoris® must jpurchase fuel. Since cne who travels more and, therefore,
exposes more people %o risk also coansumes more fuel, he pays more towards the echens.
Furthermore, since the levy is accorﬂlnc to consumption of fuel, the payment is spread
over the vear and relisves the mctorici of maliing = large lump sum payment &g he would
have to under other zchemesz.

197. The advantage of the &

VII. CCNCIUSION

[ Y witviaUaa

198. HMctor accilents cause serious SOC¢al and econcomic prcblems and a var;ety of
strategies have been adopied <o deal with them. There hzs been & comevkat ragged
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advance towards a mere satisfaciory system in each country and ne such thing as 2
rerfect system has y=t emerged zanywhere, either in developed cr in developing
countries. Nor is there a particularly izmperfact system waiting to b2 reformed. It
_is certainly incorrect to assume that developing countries have a systen ané to proceed

tha

to discuss measures for the reform of that sxstnm, for thare is no su
question is much mcre complex. The strategy in each couniry consis

mo *s

-of measures, the contents of which vary a g“eau deal. Rather thai ett ts digcuss
a hypecthetical developing ccounizy “eysiem”, this study has discussed ih commorlw )
found elements in national packages and indicated where tney are found cr not found
and the merits znd demerits of including or excluding them.

199. The question is: what should be added 1o each national packzgs? L wide variety

of opinions may be held on this, depending cn the size and nature of the provlem and
the social and economic circumstances =f the country concermed. The only common
feature shared by all is the feeling that the methods adopted - whatever they mzy be -
are more Or less inadequate and that changes are warranted. :
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ACCIDENT RISK
{Number of injureds per 1000 motor vehicles)
iIN RELATION TO MOTOR VEHICLE DENSITY
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Annex i

FlJl
POPULATION VEHICLES AND MOTOR ACCIDENTS 1962-1979

640000

Motor vhecules licenced

POPULATION ..

secses esvsae®

»
o
.®
.
.
Q

7~
VEHICULEiy

ACCIDENT

| 620000
I~ 600000
580000
560000

540000

on

520000 -

Populat

500000

480000

460000

440000

i 420000
z

“

-

7

1

| - l | ]

] ] 1 i ] I | | |

2500
2000

1500

Reparted accidents

— 1000

To

1962 63

64 65 66 67 68 69 70 71 72 73 74 75 76 77 78

79




