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(i) In its resolution 55 (XI), paragraph 8, the Committee on Ship
ping requested the UNCT AD secretariat nto prepare a study on the 
economic and commercial implications of the United Nations Con
vention on the Carriage of Goods by Sea, 1978 (Hamburg Rules) and 
the United Nations Convention on Intemational Multimodal 
Transport of Goods (the MT Convention), including present insur
ance practices, and to submit a brief document, in the form of a 
booklet, explaining the provisions of the conventions and the impli
cations of becoming contracting parties thereto.pi This study - sulr 
mitted in two parts to the thirteenth and the fourteenth sessions of 
the Committee on Shipping - has now been combined in this book
let. 

{ii) The booklet has .been prepared by UNCTAD in collaboration 
with the International Trade Law Branch of the United Nations Of
fice of Legal Affairs, which is the secretariat of the United Nations 
Commission on International Trade Law {UNCITRAL). The 
UNCT AD secretariat wishes to express its gratitude to the 
UNCITRAL secretariat for its valuable contributions to the parts of 
the booklet dealing with the Hamburg Rules . 

. (iii) This booklet is not intended as a text book. As a cpnsequcnce, 
the article-by-article discussions of the two Conventions do not 
contain the number of citations normally associated with legal 
works.2 As it is intended to serve as a guide for all States members 
of UNCTAD, care ·has been taken not to favour one country's in
terpretation of liability rules over another. Readers are reminded that 
not all Govemments may support all of the conclusions presented. 

(iv) Throughout the text, reference to articles in the Hague Rules 
have been numbered in capital Roman numerals, while those of the 
Hamburg Rules and other conventions cited have been numbered in 
Arabic numerals. 

1 Report of the Committee on Shipping on its eleventh session {TD/B/ 1034), annex I. 
2 These article-by-article discussions do not have juridical ~talus. 
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Summary and conclusions 

1. The United Nations Convention on the Carriage of Goods by Sea, 
1978 (the Hamburg Rules), was adopted at the United Nations Confer
ence on the Carriage of Goods by Sea in Hamburg, Federal Republic of 
Germany, in March 1978 with the participation of 78 States, including 
many developing countries. It updates the .International Convention for 
the Unification of Certain Rules of Law Relating to Bills of Lading, 1924, 
and its two protocols, the so-called Vi.shy Protocol, 1968, and the so-called 
1979 Protocol. The object of the Hamburg Rules was to strike a fairer 
balance between carriers and shippers in the allocation of risks, rights and 
obligations with regard to liability. The Hamburg Rules improve the limit 
of liability, solve the question of the unit limitation value of packages 
stowed in containers, make certain the carrier's right to unit limitation for 
the torts of his .employees, eliminate litigation concerning the validity of 
choice of law and choice of forum clauses, develop the concept of arbi
tration, solve the question of on-deck cargo and cargoes for which no bill 
of lading has been issued, strengthen the carrier's fire exemption and re
move the nautical faults defence. They shift the balance of liability slightly 
from the shipper to the carrier, but without radically changing the estab-
lished liability system. · 

2. After adoption of the text, it was nevertheless pre~icted in some 
quarters that the entry into force of this Convention would have a con
siderable impact on the transport industry. Shipping, however, has always 
been a dynamic industry where change is continous. After the United 
Nations Conference in Hamburg, the 1979 Protocol to the Hague-Visby 

• Rules was negotiated and has come into force. Likewise, two other new 
conventions dealing with liability, namely the Athens Convei.:on relating 
to the Carriage of Passengers and their Luggage by Sea, 19",4, and the 
Convention on Limitation of Liability for Maritime Claims, London, 
1974, have both entered into force. The former has recently been amended 
by the 1990 Protocol which considerably increases the limits of liability 
under the Convention. The International Chamber of Commerce's (ICC) 
INCOTERMS and Uniform Customs and Practices for Documentary 
Credits have also both been updated to take into account new trading 
practices and to allow banks to negotiate documents other than 'on-board 
bills of ladingw. Furthermore, modem methods of communications, such 
as electronic data interchange (EDI), have reduced the need for ·bills of 
lading in many trades, while at the same time increasing the need for a 
system which allows other types of transport documents to be used. In 
addition, some shipowners may now be ready to accept the abolition of 
the nautical faults defence and simultaneously agree to an increase in the 
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~ts of liabilit)'. _even exceeding those of the Hamburg Rules. Finally 
shippers are umtmg to press for the earliest entry into force of the 
Hamburg Rules. . 

3. . Many of the original arguments against the Hamburg Rules have lost 
!herr relevance because of changed perceptions of the importance of certain 
issues. Rather than perservering with the shortcomings of the current 
Hague-Visby Rules, carriers and their lawyers in one country, for example, 
have suggested the adoption of a modified version of the Visby Protocol 
which is very ~lose to the_text of ~he Hamburg Rules. Such a step would, 
however, i:equrre a new _d11:~l?matic conference to amend the Hague-Vi.shy 
Rules addmg a fourth liability system to the already confused situation. 
Instead, adoption of the Hamburg Rules and consequential. denunciation 
of the Hague-Visby Rules system would accomplish the same aim with 
fewer complications. 

4: T~e Hamburg Rules are modeled on conventions relating to land and 
air carnage elaborated after the Hague Rules, particularly the Convention 
on the Contract for the International Carriage of Goods by Road (CMR) 
<l!1d the ~ar~~ Convention, b?th of w~ch have passed the test of prac
tical applicability. As well as rncorporahng aspects of the United States 
Harter Act, many parts of the Visby Protocol's text have been incorpo
rated virtually verbatim into the text of the Hamburg Rules. Arguments 
that the text or its .liability rules are "new" are consequently not valid, 
unless seen from a narrow "maritime" point of view. 

5. The United Nations Convention on International Multi.modal 
Tr~sport of Goods, 1980 (the MT Convention), adopted at the United · 
Nations Conference on International Multimodal Transport of Goods in 
Gen~va, Switzerland, in May 1980 with the participation of 84 States, in
cludmg 51 developing countries, is intended to cr:eate a measure of uni
formity in multi.modal transport. It has roots in the drah convention 
which went under the abbreviation 'TCM" (for transport combine de 
marchandises ), the ICC Uniform Rules for a Combined Transport 
Document (the .ICC Rules), the Hague-Vi.shy Rules and the Hamburg 
Rules._ It~ ~abilit~ system _is _a modified network system. Exceptions 
embodied m its articles restnct its mandatory application. 

6. Owing to world-wide inflation, de facto limits of liability of all 
trans~rt convent!ons have been severely eroded, resulting in poorer 
protectmn for shippers. Consequently, the actual limits of liability 
provided by the Hamburg Rules, although nominally higher than those, 
for example, of the 1979 Protocol to the Visby Rules, were already in 1983 
slightly below the real values of the 1979 Protocol, when that protocol 
Was originally negotiated, and are today almost 25 per cent below real 1979 
values for limits of liability. Even the actual limits of the MT Convention 
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are today 7 or 8 per cent below the 1979 Protocol's real value. lt may thus 
be said that the entry into force of the Hamburg Rules and the MT . 
Convention will go some way towards restoring the balance of risk that 
existed between shippers and carriers, if not to the level achieved in 1924 
when the Hague Rules were agreed, then at least towards 1979 levels. The 
graph below shows the relative levels of limits of liability of selected 
transport conventions. 

7. The analysis of the economic and commercial consequences of the 
entry into force of the two conventions has drawn heavily on existing 
material. .. From this material it would be possible to select arguments 
which would show that the entry into force of the conventions would be. 
either for or against the best interests of modem seaborne trade. However, 
all commentators agree that until they actually come into force, only as
sumptions can be made about the conventions' economic and commercial 
consequences. While all steps have been taken to make the present anal
ysis objective, these efforts have been hampered by the Jack of data from 
the insurance industry.3 

8. With these caveats, the following short lists of conclusions has been 
reached: 

The Hamburg Rules: 

• 

• 

Will not diminish the need for cargo insurance; 

May reduce cargo insurance expenses through grealcr use of 
recourse action, provided this is carried out not through liti
gation, but through commercial negotiations; 

May result in a more cost-effective insurance system, because 
the slight increase in the liability of shipownen. will induce 
greater cargo care in order to avoid increased liability premiums; 

Are likely to result in some short-term additional litigation, but 
this is not expected to continue in the long term; 

Will cover the movement of goods by transport documents 
other than bills of lading, giving the shippers who use, for ex
ample, waybills the same measure of protection afforded those 
who use the. bill of lading system; 

3 During the negotiation of the Hamburg Rules where the concerns of the cargo in
surers were made well known, their observations were "not supported by data. or other 
specific information.• E.. Selvig, 'The Hamburg Rules, the Hague Rules and Marine 
Insurance Practices·, Journal of Marirtme Law and Commerce, Vol. 12, No. 3, April 
198], pp. 3!4-315. 

■ 

Graph f 
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Will encourage the present movement towards the abolition of 
the nautical faults defence; 

• Will not have major economic consequences; 

• Will result in better' protection of shippers' interests compared 
with the present system; and 

• Will encourage a rapid move away from the Hague Rules and 
the Hague-Visby Rules to the new Convention, thus promoting 
uniformity of Jaw. 

The MT Convention: 

■ 

Leaves the shipper to choose between segmented and multi
modal transport; 

Is closely modelled on the ICC Rules and uses language similar 
to those rules and the Hamburg Rules; 
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• 

Creates a semblance of order out of the chaos of liability sys
tems now in force for multimodal transport; 

Has a flexible approach to its so-called "'mandatory applicabil
ityH; 

Has a system of liability. where the rules are uniform, but the 
limits vary depending on the mode where damage occurred; 

Institutionalizes what most responsible multimodal or com
bined transport operators (MTO/CTO) are already doing; 

Simplifies claims procedures for shippers; 

Exposes the MTO to potentially higher liability if the Conven
tion is in force in parallel with the Hague Rules or the Hague
Vis by Rules; 

• Gives the MTO practically full liability for most goods; 

■ ls unlikely to introduce massive insurance premium increases 
or giant new claims, and will allow liability insurance to be 
provided without too much difficulty or expense; 

Does not go beyond established practice in respect of the 
"powers" it assigns to governments to regulate multimodal 
transport operations at the n~tional level; 

• Will not contradict many of the present commercial practices; 

• Makes it. possible for multimod!u transport insurance to be paid 
outside the country of the MTO; 

• Enhances the banks' ability to recoup advances made under 
documentary credits; and 

• Goes some way towards the restoration of the balance of risk 
that existed at the time of the Brussels Conference in 1924 
(which adopted the Hague Rules) between carriers and shippers 
although already in 1987 its limits of liability had fallen below 
the real (1979) values of the limits specified in the 1979 Proto
col. 

Consequently, it may be concluded that, 

• The legal consequences of the entry into force of both the Hamburg 
Rules and the MT Convention will be a streamlining of the multi-

• 

• 

• 

• 
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tude <;>f liability regimes which currently purport to govern ocean and 
comhmed transport; · · 

The economic consequenc~s of the entry into force of the two con
ventions will be limited; 

The COJ?ffierci~ consequences of the entry into force of the two 
conventions will be to endorse many of the present commercial 
practices; 

!heir entry into fore~ will result in a better protection of shippers' 
mterests compared with the present system; and 

1be transport industry should be able to adjust itself to the new re
gimes with little difficulty, 
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Chapter I 

The historical b~ckground to the Hamburg Rules· 

9. Historically, mantime law held the carrier absolutely liable for loss 
of or damage to cargo, whether or not he was negligent and (with a few 
exceptions) regardless of the cause of loss. For centuries, a sort of maxim 
or fundamental principle existed· in maritime commerce "that between the 
shipowner and marine insurance underwriters the goods' owner ought to 
be kept harmless against all losses, except those of the market. The rule 
was that, once properly packed goods were placed on board a vessel so as 
to be fit for carriage, and were fully insmed against all risks, the owner of 
them by either the contract of affreightment or insurance must be made 
to feel secure."4 

10. However, by the end of the last century ocean carriers had managed 
to limit their liability for the carriage of goods by sea to a degree that 
finally became unacceptable to cargo interests, i.e. shippers and consignees. 
In tht: United States this resulted, in 1893, in the so-called "Harter ActM 
being passed. This act placed certain mini.mum but mandatory liabilities 
on the carriers in order to offer the merchants at least some protection. 

11. This law did not, however; end the controversy, and at the beginning 
of the second decade of this century negotiations were held, resulting in a 
diplomatic conference with 26 participating countries, including a few de
veloping countries,s which adopted, in Brussels in August J 924, the 
International Convention for the Unification of Certain Rules of Law 
Relating to Bills of Lading, commonly known as the Hague Rules. 

12. The Hague Rules were welcomed by most shippers6 ar-1 consignees 
although they were adopted· against the wishes of shipowne;s who op
posed the increase in their liability under this new Convention. One of the 
arguments against accepting the rules was that (as now raised against the 

4 Paper by Richard Lowndes • Report of the Committee on an International Law of 
Affreightment and Bills of Lading," printed in the Report of the Ninth Annual 
Conference of !he Associa/ion of the Reform and Codificarion of the Law of Nations, 
Cologne, 16-!9 August )881. 

5 Argentina; Belgium; Chile; Cuba; Denmark; Estonia; Finland; France; Germany; 
Hungary; Italy; Japan; Latvia; Mexico; Norway; Netherlands; Peru; Poland; Portugal; 
Romania; Serbia, Croatia and Slovenia; Spain; Sweden; Uruguay; United Kingdom; 
United States. The British Dominions, India, and Ireland were represented by the 
United Kingdom and Iceland by Denmark. 

6 Except e.g .. the French shippers who reportedly pressed for yet stricter controls of. 
carriers at the domestic level. {M.A. Clarke, Aspects of the Hague Rules, Martinus 
N ijhofT, The Hague, 1976, p. 5). 
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Hamburg Rules) insurance premiums would increase owing to the in
creased carrier liability. 

13. The Hague Rules entered into force in 1931. Today there are 77 
Contracting Parties, including a large number of developing countries.7 
The list with the corresponding year of adhesion to the Convention shows 
that quite a number of these countries arc Contracting Parties simply be
cause they inherited the Hague Rules from their time as colonies. . Some 
of these countries accepted the Hague Rules, while others are no longer 
Contracting Parties to them. Cameroon, for example, rejected the Con
vention,8 while the United Republic of Tanzania, when it acceded to the 
Convention in 1962, specifically stated that it "adhered to the Convention 
of its own volition and did not inherit [itr. 

14. The coverage of the Hague Rules is, however, wider than the num
ber of Contracting Parties would indicate, since most bills of lading in
corporate the Hague Rules into their text. This is in spite of the fact that 
there are large areas of the world, in particular among the developing 
countries, which do not adhere to the Rules.9 

15. A number of major trading nations and territories are not contract
ing parties to the Hague Rules. 'These include Bangladesh, Canada, Chile, 
China, Greece, India, Indonesia, Iraq, Philippines, Republic of Korea, 

7 Algeria (1964); Angola (1952); Antigua & Barbuda (1930); Argentina (!961); Australia 
(I 955); Bahamas ( I 930); Barbados (1930); Belgium (I 930); Belize (1930); Bolivia 
(1982); Cape Verde (1952); Cote d'Ivoire (!961); Cub.a (!930); Cyprus (1930); 
[Denmark {1938)); Dominican Republic ( I 930); Egypt (I 943); Ecuador (1977); Fiji 
(I 970); (Finland (l 930)]; France (1937); Gambia (1930); Germany ( 1953); Ghana 
(19)0); Grenada (1930); Guinea-Bissau (1952); Guyana (1930); Hungary (1930); !ran, 
Islamic Republic of (1966); Ireland (1962); Israel (!959); lllaly (1938)]; Jamaica (1930); 
Japan (1957); Kenya (1930); Kiribati (1930); Kuwait {1969); L-.· mon (I 975); 
Madagascar (1965); Malaysia (1930); Mauritius (1970); Monaco (1931); Mozambique 
(1952); Nauru (1955); (Netherlands (1956)]; Nigeria (1930); [Norway (1938)]; Papua 
New Guinea (1955); Paraguay (1967); Peru (1964); Poland (1937); Portugal (193!); 
Romania (1937); Sao Tome and Principe (!952); Senegal (197&); Seychelles (1930); 
Sierra Leone [!930); Singapore (1930); Solomon Islands (1930); Somalia (1930); Spain 
(1930); Sri Lanka (l 930); St. Kitts and Nevis (I 930); SL Lucia (I 930); St Vincent and 
the Grenadines (1930); !Sweden (1938)]; Switzerland (1954); Syrian Arab Republic 
(1974); Tonga (1930); Trinidad & Tobago (.1930); Turkey (1955); Tuvalu (1930); 
[United Kingdom (1930)]; United Republic of Tanzania (1962); United States of 
America (1937); Yugoslavia (1959); Zaire {1967). (Source: Convenlions de droir 
maritime, Ministere des affaires etrangers, du commerce exterieur et de la cooperation 
au developpement de Belgique, Direction des tra.ites, 13-l-1987, pp. 30-40. Countries 
shown in square brackets have denounced the Hague Rules and are Contracting States 
through the Visby Protocol.) 

8 See Conventions de droic maritime, op. cit. p. 33 . 

9 There are, however, same major liner operators from countries which are not Con
tracting Parties to the Hague Rules which have not incorporated the Hague Rules' 
provisions in their bills of lading. 
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Saudi Arabia, Taiwan (province of China), Thailand, Union of Soviet 
Socialist Republics, Venezuela, et al. . However, some of these, for 
example, Canada, have nevertheless incorporated the text of the Hague 
Rules into their national legislation.10 

16. The Hague Rules represented some progress t?wards cl~ying the 
liability regime covering ocean bills of lading by taking a ma1or step to
wards a world-wide agreement on cargo liability for damage to goods car
ried by sea. The Rules were, however, susceptible to a number of 
developments, and events were soon to overtake them. 

17. One of problems the Hague Rules set out to solve ~as the limit of 
liability per package or unit. This was fixed at £100 sterling gold val~e
Howevcr, already by the following year, 1925, the pound was to lose its 
convertibility i11to gold, This upset the carefully negotiated system of the 
carrier's liability. /\s a result, each contracting State converted the.£~ 00 
i11 its own way, leading, after the Second World War, to totally conflictmg 
limits. Despite their various shortcomings, the Hague Rules had served 
world ocean transport reasonably well for over 40 years. Even~ually, 
however, it became obvious that technological progress had made tl nec
essary to amend the Rules. So, in the late 1950s, the first_ ~ttempts to 
update them were made when the Comile International M:mtune (CMI) 
met in 1959 (at Rijeka) to consider reforms to the Conventmn. 

18. Some time later, containerization began to take on a steadily in
creasing role in world· cargo transport, thereby accelerating th~ need ~or 
corrections. The results of containerization were manifold. Firstly, with 
containerization the size of general cargo liner vessels increased from about 
I0,000/12,000 dwt to over 50,000 dwt, with a consequential incr~ ~ the 
cost of the vessels. Larger vessels, however, also carry larger t .uantihes_ of 
cargoes, and it is today quite common for the value of the cargo earned 
by a large container vessel to exceed the value of the vessel. by fa~. Sec
ondly, containers move from door to door, and these moves are mcreas
ingly being organized by the carrier, who issues a door-to-door, 
multimodal or combined transport document. In addition, the use of 
ocean bills of lading is rapidly diminishing in modem container transport 
owing to a number of shortcomings in the bill of lading system itself. 

19. A second CMI meeting was held in 1963 in Stockholm, and finally 
a diplomatic conference was held in Brussels in 1967-1968. This ~onfer
ence was attended by 53 countries and territories, of which approxnnalely 

to See the Canadian Water Carriage of Goods Act, 1936. 
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half were dcveloping.11 Twenty-three countries sent observers.1 2 In order 
to resolve the most glaring shortcomings of the Hague Rules, the negoti
ations over their modernization were initially ainled at a general overhaul, 
but this was deemed loo radical an approach. As a consequence only a 
few points were "modernized· and no attempt was made to touch, for ex
ample, the "nautical fault conceptn. The problems caused by palletization 
and contaiT)crization could not be similarly ignored, however. The Hague 
Rules could be (and are) interpreted to mean that a pallet or a container 
could be counted as one package only, no matter how many packages it 
contained. This made it possible for the carrier to pay damages of only 
£100 per container, should it be proven that he 'was liable for the damage. 
Consequently, the conference in the end adopted a "Protocol to amend the 
International Convention for the unification of certain rules of law relating 
to Bills of Lading", also called the Visby Protocol. This protocol contains 
a so-called "container clauscn. This clause enables the shipper to clainl the 
allowed monetary compensation for each package inside a container or 
pallet if listed on the bill of lading. However, as inflation had risen and 
the limit remained fixed at £100, the limit itself had become progressively 
Jess acceptable. So, at the same time, the limit of liability was increased • 
to 10,000 francs Poincare per package or unit.13 As an irmovation, a 
second choice for the shipper was added; he could now choose, instead 
of the 10,000 francs per package, a limit of 30 francs Poincare per 
kilogramme. Dus rather dramatic increase from £100 to 10,000 francs 
Poincare, which amounted to an increase of over 100 per cent when 
calculated in British pounds,14 was accepted without serious opposition 
froip the carriers. The protocol, which amended five of the original 16 

t I Algeria; Argentina; Australia ( I st part only); Austria (1 St pan only); Belgium; 
Bulgaria; Cameroon; Canada (I st part only); Congo; Denmark; Ecuador; Egypt; 
Finland; France; Germany, Federal Republic of; Ghana (2nd part only'· Greece; Holy 
See; India; Ireland; Iran, Islamic Republic of (1st part only); Israel (; st part only); 
Italy; Japan; Lebanon; Liberia; Madagascar (1st part only); Morocco; Mauritania; 
Monaco; Netherlands; Nicuagua; Nigeria; Norway; Paraguay (2nd pan only); Peru; 
Philippines; Poland; Portugal ( I st part only); Repu't,lic of Korea; Spain; South Africa; 
Sweden; Switzerland; Taiwan (Province of China); Thailand; Togo; United Kingdom; 
United States; Uruguay; USSR; Venezuela (1st pan only); Yugoslavia. 

12 Australia (2nd part only); Brazil; Chile; Columbia; Cote d'Ivoire; Cuba; Dominican 
Republic (1 st part only); Ghana (1st part only); Guatemala (I st part only); lceland 
(2nd part only); Indonesia (2nd part only); Iraq; Israel (2nd part only); Pakistan {2nd 
part only); Panama (2nd part only): Madagascar (2nd part only); Mexico (I st part 
only); Senegal (2nd part only); Sudan (2nd part only); Saudi Arabia (2nd part only); 
Turkey; Tunis; Venezuela (2nd part only). 

t3 The franc Poincare is an imaginary unit being equal to 65.5 milligrarnmes of gold of 
900 / l000 fineness. 

14 To approximately £235 or SUS 662 according to the proceedings of the CM! 
Stockholm Conference of 1963, Comite Maritime International, XXV! • Conference, 
Srockholm, (hereafter called 'Stockholm Conference'), Comite Maritime lnternationai, 
Antwerp. 1963 , p. 80. 
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articles and entered into force in June 1977, has 18 Contracting Parties, 
including seven developing countries, and is also in force in some British 
colonies or territories.JS All the present Contracting Parties to the Visby 
Protocol were also Contracting Parties to the Hague Rules, and the Pro
tocol's entry into force thus did not increase the number of Contracting 
Parties to the Hague Rules. The Visby Protocol, together with the Hague 
Rules, created a liability system which is generally known as the Hague
Visby Rules. 

20. The list of Contracting Parties to the Visby Protocol is interesting, 
more for the countries which are not parties to the Protocol than for those 
which are. This is particularly so since the debate over the respective 
merits or otherwise of the Hague-Visby Rules versus the Hamburg Rules 
has re-emerged.' The countries and territories not parties to the Protocol 
include: Brazil; Canada; China; Germany; India; Iran, Islamic Republic 
of; Iraq; Japan; Mexico; Nigeria; Republic of Korea; Saudi Arabia; 
Taiwan (Province of China); United States of America; Union of Soviet 
Socialist Republics; and Venezuela. Among them they account for half 
of world trade in terms of both value and weight. One may ask why there 
has been such reluctance to implement the Visby Protocol. It may be 
because it contains some obvious disadvantages. These have been 
discussed, for example at a Lloyd's of London Press Seminar on the 
Hague-Visby Rules and the I United Kingdom] Carriage of Goods by Sea 
Act, 1971,16 where a speaker wondered if there would be wany real 
likelil10od that [a) consensus can be based in the long run on the 
Hague-Visby Rules.'' The coverage of the Visby Protocol is actually quite 
restricted. Although many bills of lading refer to the Visby Protocol, they 
often do so only in a way which limits its application strictly to the small 
number of States which are Contracting Parties to the Protocol. A 
common "back clausen reads: 

• ... the Carrier and the Merchant shall, as to the liability of the Carrier, b! entitled 
to require such liability to be determined ... in respect of any carriage by sea by 
any national law, making the Hague Rules, or the Hague Rules as amended by 
the protocol signed at Brussels on 22nd February 1968, (the Hague-Visby Rules) 
compulsorily applicable. If no such national law shall be compulsorily applicable. 
the Carrier shall be entitled to che benefits of all privileges, rights and Immunities 

15 The Contracting Parties are: Belgium (1987); Denmark (1975); Ecuador (1977): Egypt 
(1983); Finland (1984); France (1977); Italy (1985); Lebanon {1975); Netherlands 
(1982) including Aruba (1986); Norway (1974); Poland (1980); Singapore (1972); Sri 
Lanka (1981 ); Sweden(l974); Switzerland {1975); Syrian Arab Republic (1974); Tonga 
(1978); United Kingdom (1976) including Bermuda, Hong Kong, and other dependen
cies (Source: Conventions de droit maritime. op. i:it. pp. 42-43). 

16 A. Diamond, QC, "The Hague-Visby Rules', The Hague-V"uby Rules and the Carriage 
of Goods by Sea Act, 1979 - a one day seminar organized by Uoyd's of London Pres:· 
Ltd .. (hereafter called the "HVR Seminar"), London,· December 1977, pp. Diamond 
27-28. 
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contained in the Hague Rules ( as set out in Ihe Convention of 25th August 1924 · 
in irs unamended form.)"17 

In other words, the Visby Protocol applies only when cargo is shipped 
from a State which has become Contracting Party to the Visby Protocol. 
Because of the limited number of Contracting Parties to the Visby Proto
col, large parts of world trade are not covered by the Protocol, but only 
by the original Hague Rules. It is therefore misleading for people to say 
that the Hague-Visby Rules are in force "worldwide". This could be mis
interpreted by shippers or consignees not well versed in the fmer details 
of maritime law to mean that they are protected according to the Visby 
Protocol, while in very many cases the bill of lading only allows the Hague 
Rules or national law. 

21. Unfortunately, the international monetary system's bench-mark, the 
Bretton Woods system, broke down soon after the Visby Protocol was 
negotiated, and it became necessary again to amend the monetary limits. 
A new diplomatic conference was conseque~tly held in Brussels. This was 
attended by 37 countries,18 of which a number were developing, and a new 
protocol was elaborated, the 1979 Protocol to the Visby Protocol. Seven 
countries sent observers.19 lbe new Protocol replaced the unit of 10,000 
francs Poincare by 666.67 special drawiilg rights (SDR). It came into force 
in February 1984 and has 11 Contracting Parties, none of which is a de
veloping country.20 By becoming Contracting Parties to the two proto
cols, States also become Contracting Parties to the Hague Rules and/or 
the Visby Protocol. To recapitulate, although the Hague Rules have a 
total of 70 Contracting Parties including those which . are Contracting 
Parties through the Visby Protocol, the two protocols have met with lim
ited success and have not had the impact their proponents had envisaged. 

22. In ocean. transport it may be said that the limits have gone from 
£ 100 in several steps to the present limits. The last increas- , was made 
under the 1979 Protocol which changed the previous limits of 10,000 franc 
Poincare to SDR 666.67. Since then, however, the value of the SOR has 
declined because of world-wide inflation. lbe International Monetary 

17 Italic• added. 
18 Algeria; Argentina; Belgium; Chile; Denmark; Ecuador; Egypt; !"inland; France; 

Germany, Federal Republic of; Greece; H oly See; Hungary; Israel; Italy; Japan; 
Kenya; Lebanon: Liberia; Madagascar; Mauritius; Monaco; Netherlands; Nigeria; 
Norway; Peru; Poland; Portugal; Senegal; Singapore; Spain; Sweden; Switzerland; 
Syrian Arab Republic; Turkey; United Kingdom; United States. 

19 Angola; Bra.iii; Canada; Cuba; Paraguay; Uruguay; Yugoslavia. 
20 Belgium (1983): Denmark (1983); Finland (1984); France (1986); Italy (1985); 

Netherlands (1986); Norway (1983); Poland (1984); Spain {1982); Sweden (1983); 
United Kingdom (1983) including Bermuda, Hong Kong and other dependencies. 
(Source: Conventions de droit maritime, op. cit. pp. 46-47). 
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Fund's (IMF) deflator based on the relative value of the currencies making 
up the SDR basket, had gone from l in 1979 to 1.4936 in 19&7.21 In other 
words the 1979 Protocol's SDR 667 were, at the end of 1987, only worth 
SDR 447 measured in 1979 SDRs or only 67 per cent of the original value. 
Similarly, the values under the Hamburg Rules' and the MT Co~ven!i~n's 
limits of liability have been reduced to 62 and 73 per, ce~t _of the1! o_°;gm_al 
value (t-o 518 and 674 SDRs). The MT Conventions limits of liability m 
1987 were thus similar in real value as had been those of the 1979 Protocol 
when it had been negotiated. Continuing inflation has brought this value, 
in mid-1990, to below the 1979 Protocol's original value.22 There should 
consequently be no grounds for rejecting a change to either of the two new 
Conventions "because their limit of liability is too high h. 
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21 Source: International Financial Statistics 1988, !MF, Washington, D.C. 
22 See also S. Martin, "lnsu~ance of goods and bills of lading·, Bills of Lading Course, 

(Course held at the London Marriott Hotel, hereafter called the •Marriott Course"), 
Legal Studies & Services Ltd., n.p. (London), n.d. (1988), p. 15 .. 
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23. Regrettably, for the shippers, since most combined transport bills 
of lading or CT documents carefully limit the applicability of the 1979 
Protocol to countries where it is mandatorily in force, the limits apply only 
to outhound traffic from those 11 countries that have ratified it. In the 
absense of such applicability, most documents revert to the original Hague 
Rules limits, i.e. £100, which in early 1991 were equivalent to SOR 135 
only. In this connection, attention is drawn to the fact that the Visby 
Protocol is not in force in the British Channel Islands which remain 
Contracting Parties to the Hague Rules only. 

24. However, . even when the Visby Protocol or the 1979 Protocol 
nominally seemed to have increased the limits of liability, in many cases 
they have had quite the opposite effect. Three factors are responsible for 
this situation: 

(a) 'lbe introduction of containers, which has resulted in a re
duction of the average package weight to not more than 50 
kilogrammes; 

(b) The introduction of the per kilogramme limitation;23 and 
(c) The introduction of combined or multimodal transport. 

25. These three developments combine to work towards a direct re
duction in carriers' liability in cases ofconcealed damage. Almost all ex
isting CT documents limit the carrier's liability in case of concealed 
damage to the 1979 Protocol's SDR 2 per kilogramme,. or sometimes even 
only $US 2 per kilogramme. This works out to only from SDR 60 to 100 
per package ( or even from $US 60 to 100) or only 40 to 87 per cent of the 
Hague Rules' limits. 

26. To compensate for the monetary burden of liability imoosed on the 
shipowners by the Hague Rules, those Rules contain, in artide IV, a list 
of exceptions from liability. One of the major complaints about the 
Hamburg Rules is that, except for fire, this list of defences has been elim
inated. The most vocal complaint has been over the elimination of the 
nautical faults defence. This defence was originally included in the Hague 
Rules because the so-called .,maritime adventure ... of ocean transport in the 

· 23 M. Graham, -rhe economic and commercial implications of the multimodal transport 
convention," MT - rhe 1980 UN Co11venrion papers of a one day seminar, Southampton 
University, Faculty of Law, (hereafler called the ·southampton Seminar"), 12 
September 1980, p. F7. For a package weighing 49 kilogrammes, the SOR 2.75 per 
kilogramme limitation will amoW1t to only SDR 134.75 which will bring the claimant 
lo use the unit limitation amount of SOR 920. If the damage is localized land damage, 
the limit will be only 49 x SDR 8.33 = SDR 408.17. In other words, only for . 
packages weighing more than I 10 kilogrammes will the per kilogramme limitations be 
more attractive. 
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past was indeed an uncertain affair fraught with danger. However, there 
is a vast difference between the perils of trading under sail without modern 
navigational aids and today's highly sophisticated vessels using the latest 
techonological aids. That safety has increased dramatically can be seen, 
for example, in the shipowners' push for fewer and fewer crew members 
per vessel. Over the past 30 years, crews have progressively been reduc~d 
from between 30 and 40 persons per vessel to less than 20, with moves tn 

some countries to reduce this even further io only about eight. Such re
ductions would seem to indicate that shipowners believe that safety at sea 
has increased dramatically. Modern satellite communications, telex and 
telephone access put owners in daily contact with their· "'.essels. Few 
masters would take an important decision without first hav~g consu!ted 
their head office. This lessening of risk was also confirmed m a semmar 
on the subject: 

"hazards of a merchant adventure have become less :as the technology of seafaring 
has improved: lighthouses and buoys, and better charts in lhe early ninteenth 
century, followed by slearnships, radio and more recently radar, all redu~ haz
ards of the sea ... the container revolution ... has radically changed lhe stluauon yet 
again ... The result has been a dramatic improvement in the quality of services and 
a corresponding reduction in loss and damage.'24 

Consequently, the Hamburg Rules' elimination of t~e "erro_r~ in naviga
tion" defence is no longer unreasonable. Many leadmg mantune lawyers 
have also concluded that there is no reason to be concerned ove~ the lo~s 
of this defence, and this view is shared by some carriers. Furthermore, m 
some much-used charter parties, which do not incorporate the Hague 
Rules or the Hague-Visby Rules into the contract, the term "err~m of 
navigation" is construed in a much more restricted manner than m the 
convention itself.25 Similarly, the retention of the defence of fault or neg
lect of the master, servants and agents is no longer credible. 

27. Under the Hague Rules, cargo which is shown on the_biJ of lading 
as being carried on deck is not considered as "goods* acc_or?mg to the de
finition in article I (c). If cargo is carried on deck but this 1s_not so stated 
on the bill oflading and this bill of lading is transfered to a third. party ( e.g. 
the consignee); then the carrier is fully liable for all damage w1th~ut any 
limitations (except for loss caused by act of God, acts of w:ar or inherent 
vice.) This is a situation which is neither good fo~ the earner nor for the 
shipper, particularly when over half of the worlds containers are tr~s: 
ported on deck rather than under deck. For this reason, many canters 
bills of lading consider containers st~wed o!' deck ~ :under deck" car~o. 
However, there are some bills of lading which, while m general applymg 

24 M. Graham, op. cir., p. 1'3. 

25 See Charter parries, {TD/B/C.4/ISL/55), paras. 93-95, 365 and 384. 
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the Hague-Visby Rules, actually apply only the Hague Rules to deck 
cargo. This means that the Visby Protocol's container clause becomes 
_inoperative. In other words, while the carrier's liability for cargo slowed 
in containers under deck would be 10,000 francs Poincare per package in
side the container, or SDR 667 if the 1979 Protocol rule applies which is 
the case only in carriage from the· 11 Contracting Parties,26 th~ carrier's 
liability for .cargo stowed in containers on deck would be only 10,000 
francs Poincare (SOR 667) for the entire container. In many cases where 
the wording of the bill of lading is even more restrictive, the provisions of 
the Vis by Protocol may not even apply, so that the damage to deck cargo 
is simply not covered by the carrier. · 

28. Traditionally, buyers and sellers of goods requiring sea transport had 
foc~sed their interest at the port of loading or discharge of the goods. 
They developed trading systems which located the division of responsibil
ity for the goods and their transport at the "ship's rail", the so-called 
"critical point'. This was because shippers would normally deliver their 
cargo in the port, on the dock, underneath the ship's hook. They would 
do so because ocean freight covered only the movement of goods from 
port to port, or, as it was known, "hook-to-hook" (also known as 
"tackle-to-tackle" or -"rail-to-rail"). The carrier had nothing to do with the 

. cargo before it was loaded on board his ship or after it had been discharged 
from it. A set of international commercial trade terms were developed to 
allow buyers anrl sellers of goods, through the use of these tenns, to de
termine exactly the point where responsibility for the goods would be 
transfered from seller to buyer. These terms are today known as the 
INCOTERMS.and include such expressions as FOB (free on board), ~ 
& F (cost and freight) and CIF (cost insurance and freight), all terms 
which attach the critical JX)int of division of risk to the ship's rail in the 
port of loading or discharge. • 

29. With the introduction of door-to-door transport (n.gardlc~s of 
whether the goods have been containerized or kept in another transport 
unit such as a road vehicle), this #critical point# moved ashore. TI1e 
shipper no longer delivered his goods "under the hook#, but at the carrier's 
container freight station (CFS) for consolidation and stuffing into the 
carrier's container, or he stuffed his goods into a container at his own 
premises. He then either delivered the container to the carrier's container 
yard (CY) near the port, or else the carrier took delivery of the container 
right at the shipper's factory. This move reduced the suitability of the 
traditional INCOTERMS, and new trade terms, more suitable to modem 
cargo transport, were developed under the auspices of ICC. In the 1980 
revision of the INCOTERMS, a modem variant of the old FOB trade 

26 See footnote 20 . 

. . ··-·····-·- ------------------------------------
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tcm1 was introduced with the term 'Tree carrier - named point* (FRC). 
By this new trade tenn, sellers and buyers can name the relevant point for 
the division of responsibilities and risks, thus replacing the ship's rail under 
the traditional term of FOB. Similarly, the traditional trade terms C & F 
and CIF can be replaced by Ncarriage paid to" (CPT) and *carriage and 
insurance paid to* (CJP), where the critical point of division is no longer 
the ship's rail but instead the point where the goods are taken in charge 
by the first carrier. INCOTERMS have again been updated in a 1990 re
vision. 

30. These developments have also influenced documentary practice. 
for sales under FOB, C & F and CIF terms, an on-board bill of lading 
makes the critical point the ship's rail, while the modem combined or 
multimodal transport documents must reflect the point at which the goods 
are received by the carrier and, so to speak, where they enter into the 
transport system. That point, in most cases, will be placed ashore at a 
CY or a CFS location or even at the shipper's factory. 

31 . This shift initially led to some confusion regarding the financing of 
such sales under documentary credits, since banks were accustomed to the 
traditional on-board bill of lading and looked askance at the modem 
combined or MT documents. However, in the 1974 revision of the ICC 
Rules for Documentary Credits, the Uniform Customs and Practices for 
Documentary Credits (UCP), a particular article (article 23) dealing with 
combined transport documents (CT documents) .was added. And in the 
1983 revision of these rules, the stage was reached where banks would ac
cept #any transport document· as long as .it had been issued by a carrier 
assuming carrier liability for the transport (article 25) unless, of course, the 
parties had instructed the bank to accept only another type of document, 
such as a traditional on-board bill of Iac;ling. The I 983 ICC revision of the 
UCP also allow ·on deck" bills oflading, but it must be noteli that this is 
an agreement only between the bank and the merchant, not between the 
merchant and the carrier. The latter relationship continues to be governed 
by the Hague Rules, the Haguc-Visby Rules or national law, as the case 
may be. 

32. The new UCP also allow a •received for shipment bill of lading' to 
be accepted by the banks in line with the new INCOTERMS, but this 
does not free the carrier, under the Hague Rules, to issue an •on-board 
bill of lading'. In this connection, it must be remembered that under the 
Hague Rules liability regime a carrier who issues a "received for shipment 
bill of lading• is not liable for damages before the cargo is actually loaded 
on board the vessel, even if he issues the bill of lading only after having 
received the cargo in the port. A new revision of the UCP will appear in 
1991. 

TD/B/C.4/31 S/Rev. I 
page 19 

33. In summing up, it may be said that commercial circles have been 
compelled to develop new rules and trading systems in order to deal with 
the demands of modem trade and transport with respect to cargo handling 
and documentary practices, but these changes clearly show that even the 
various amendments made to the Hague Rules in one form or another can 
no longer hide the fact that technological developments have rendered 
those Rules outdated. Furthcnnore, it was felt by many States that their 
interests as shippers' countries were not sufficiently covered by the existing 
rules. In 1968, this reali.J.ation led the second session of UNCTAD to re- . 
commend to the Trade and · Development Board that it instruct the 
Committee on Shipping to establish a Working Group on International 
Shipping Legislation. The Conference decided that among the points to 
be taken up by the Working Group would be ~amendments to the Inter
national Convention for the Unification of Certain Rules of Law relating 
to Dills or Lading, .. l 924~ .27 Consc4 uently, the Trade and Development 
Doard so instructed the Committee on Shipping in its resolution 46 (VII), 
and the Committee on Shipping subsequently established the Working 
Group by its resolution 7 (Ill) of April 1969. The law of international 
carriage of goods by sea is an integral part of international trade law, since 
most goods sold from one country to another are carried by sea. One of 
the aims of the United Nations Commission on International Trade Law 
(UNCITRAL) is to promote wider acceptance and, if necessary, revision 
of international conventions in the field of international trade law. At its 
fi.rst session, the Working Group decided to include the study of bills of 
lading in its programme of work28 in co-operation with UNCITRAL. 

34. As a result, in 1970 the General Assembly, by its resolution 2635 
(XXV), recommended that UNCITRAL should give priority to interna
tional shipping legislation, and U NCITRAL therefore undertook a review 
of the Hague Rules. It established a working group consisting of 21 
member States representing rnost legal systems and geograp~ =-;a1 regions 
of the world. This group elaborated a draft convention on the· carriage of · 
goods by sea. The draft was adopted by UNCITRAL and sent for com
ments to Governments and to the many international organizations, gov
ernmental and non-governmental, which had all actively participated in 
the work of the group. 

35. TI1e draft was then submitted to a United Nations diplomatic con
ference which took place in Hamburg, Federal Republic of Germany, in 
March_ 1978 (the *Hamburg Conference, with the participation of 78 
States, rncluding many developing countries, and eight governmental and 
seven non-governmental organizations. l11e Conference, on 31 March 

27 Conference resolution 14 (11), I (b) (iii). 
28 TD/8 /C.4/ISL/L.4, para 1. 
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1978, adopted the final act of the Unite~ Nations Conferen~e on the Car
riage of Goods by Sea, with 68 votes m favour, none agamst and three 
abstentions.29 · 

36. 'lbe objectives of the extensive negotiations which eventu_ally led to 
the Hamburg Rules were to improve on the Hague Rules. As 1s the case 
when many different interest groups meet, there was a certain ~.'.-mnt of 
disagreement on how these_objectives should_be attain_ed. Negottattons !ed 
to a "package solution" which, broadly speaking, consisted of the followmg 
elements: 

• 

• 

• 

• 

• 

The carrier's liability would be determined on the principle of 
"presumed fault or neglect"; · 

'lberc would be no exemption in case of fault of the carrier's 
servants or agents in the course of the navigation or manage
ment of the vessels; 

Relatively low limits of liability (compared to other existing 
transport conventions; e.g. the Warsaw Convention) would ap-
ply in case of loss or damage to goods; · 

It would be difficult to break this limitation, namely only where 
the carrier personally acted recklessly with the knowledge that 
damage would probably occur, or with the intention to cause 

damage; 

The carrier would be liable in case of fire, but the burden of 
proof would be reversed (i.e. the claimant would have to prove 
the fault or neglect of the carrier or his servants or~ gents); 

The carrier would be liable for deck cargo; and 

The carrier would be liable for delay in delivery . 

This "package deal" was adopted by 60 votes to three, with nine absten

tions.30 

37. In addition to this important ~gr~ment, a 1;1umber of other details 
are worth mentioning. Some of the most outstandmg are: 

• d N · con•r.erence on che Carriage of Goods by Sea, (United Nations 29 See Umce ac1ons ~• 
publication, Sales No. E.80.Vlll.1). 

30 See United Nations Conference on che Carriage of Goods by Sea. op. cir. 
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• That it is possible to use transport documents other than bills 
of lading. This is significant in view of the diminishing role of 
the bill of lading; 

• That, under the Hamburg Rules, the carrier is liable from the 
time he has taken over the goods in the port of loading until the 
time he has delivered the goods at the port of discharge. In 
other words, the Nrail-to-rail"' (or tackle-to-tackle) limitation has 

. been .extended to cover the port area as well; 

• · That liability lies not only with the contracting carrier, but also 
with the actual carrier. This is in line with the Warsaw Con
vention; 

• That there are specific rules dealing with letters of guarantee, 
notice of damage, jurisdiction and arbitration. 

38. The Convention requires 20 Contracting Parties before it enters into 
force. As of 31 May 1991, it had 19 Contracting Parties.31 Of these at least 
four (Barbados, Egypt, Morocco and Tunisia) had incorporated the Con
vention into their maritime legislation, giving it the status of national law. 
In those four countries .at least the Hamburg Rules are already in force. 
None of the four countries has reported any increased incidence in the 
number of cases brought before the courts. A fifth country, Chile, has also 
written the Convention into its national legislation, but has suspended the 
Hamburg Rules' basis for liability (the deletion of the nautical fault de
fence) ,32 and the reversed liability for fire33 until such time as the Con
vention enters into force internationally. 

31 Barbados (1981);·Botswana {1988); Burkina Faso (1989); Chile (1982); Egypt (1979); 
· Guinea (1991); Hungary (1984); Kenya (1989); Lebanon (1982); Lesotho (1989); 

Malawi (1991); Morocco (1981); Nigeria (1988); Romania (1982); Senegal (1986); 
Sierra Leone (1988); Tunisia (1980); Uganda (I 979); and United Republic of Tanzania 
(1979). 

32 Law no. 18.680, article 984. 
33 Ibid., article 987. 
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Chapter II 

The historical background to the Multimoda/ Transport Convention 

39. The first efforts to establish a legal regime for multimodal ~ransport 
were made by the International Institute for the Unification of Prrvace Law 
(UNIDROIT) and date back to the 19~0s. ~t that time! the~e efforts were 
considered more theoretical than practical m commercial circles. Those 
early theoretical efforts s~dde~y beca._~e, in the 19~0s when 
containerization of cargoes prunarily for carnage by sea was mtrodu~ed 
and developed, important as there was a very practical _reason for trymg 
to solve the problems surrounding the regulation of mult1IDodal tr~sport. 
Goods stowed in the unit ~ the container - could be plac~d on d1~ erent 
means of transport such as ships, railway wagons, road vehicles or ~c~aft 
_ and thus proceed from point of origin to point of final des!~a~t~n 
without any need for the goods themselves to be touched after the~ ~tlal 
stuffing into the container and prior to stripping at ~he fin~ destination. 
Similarly, the goods could be carried ~n a road vehicle which could roll 
on and off a ferry without any need to discharge the go?ds from one m:ans. 
of transport or re-load them on anot_her (so-called roll on/roll off or 
"ro/ro# traffic). Under such a system 1t was n3:tural for one and the _same 
operator to undertake resp?nsi?ility_ fo~ the entue transport from potnt of 
origin to point of final destmat~on. fhis proble~ had ~eiidY been tre~ted 
in some international conventtons, such as the mtemational conventions 
for carriage of goods by road and rail (CMR _and CIM/CO~lf, 
respectively) which, however, with some .excepti~ns, have ~en rat~ed 
only by European countries. These two conventions contain a spec_ific 
regulation of at least some of the types of transport just cited (L MR article 
2 and CIM article 63). 

40. The main problem for the regulation of mult~odal transport arose 
from deficiencies of international and national regulations of tr~sport law 
and the proliferation of the law into specific branches. In~eed, U: rules and 
regulations regarding transport had been general :md uniform tn nature, 
irrespective of the specific mode used for the carnage of goods from ~ne 
point to another, then there would have been no need for any specific 

l t. of multimodal transport. However, as matters stood, u~der regu a ton ifi d · 
international conventions and national law, each spec 1c _mo e, c~~ge 

b · d ail sea and inland waterways was - and mdeed still 1s -
y arr, roa ' r ' . , . ' h d'fli l al 

subject to a specific legal urumodal regune. _ Further, t e~ t erent eg 
regimes vary to a considerable degree, particularly for carnage by sea as 
compared with carriage by other modes of transport. The consequence 
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of this was that the application of statutory rules to each mode during 
multimodal transit was fragmentary, unpredictable and varying widely in 
different countries so that the carrier/trucker/shipper might not be covered 
by the same liability. For this reason, an overriding structure became 
necessary whenever one and the same operator combined different modes 
of transport in one and the same contract. 

41. Any regulation that attempts to govern several modes of transport 
must address the problem of deciding the extent to which the underlying 
rules for the specific modes, wholly or partly, should also govern the 
multimodal transport. Such problems highlight the increased need for (i) 
a single transport document covering the· total transport from door to 
door, and (ii) a single operator (or carrier) responsible for the same total 
transport. 

42. In order to avoid a proliferation of different liability systems, CMI 
in 1965 undertook the task of developing a suitable legal regime for mul
timoda1 transport (then still known as "combined transport"). TI1is re

. suited, in 1969, in the so-called Tokyo Rules. Subsequently, following a 
series of round-table meetings under the auspices of UNIDROIT, which 
had produced a draft called the "Rome Draft", the TCM draft convention 
was presented in 1971. The TCM, however, never went beyond the 
drafting stage. Sever.il factors contributed to its failure. While its pro
posed liability regime was supported by most countries in Europe, the 
United States of America and some other countries felt that it was entirely 
unsatisfactory.34 Furthermore, at that time work had already begun in 
UNCT AD on what was subsequently to become the MT Convention. 

43. 'Jbe need for an international instrument on multimodal transport 
having been established, the Economic and Social Council of the United 
Nations in 1973 created an Intergovernmental Preparatory c~oup (lPG) 
under the auspices of UNCT AD to draft a convention on international 
multimodal transport. At the outset, the developing countries wanted a 
convention which would protect them against adverse effects of multimo· · 
dal transport as well as serve their economic needs in a positive way, but 
as "the IPG was in fact exposed to the combined effects of controversies 
already developed in the context of both the Code of Conduct for I ,iner 
Conferences and the Hamburg Rules as among the western countries ... a 
much narrower concept prevailed: the convention should c,nly address 
private law matters, that is, deal with the legal aspects of contracts for 

· 34 E. Selvig, "The influence of the Hamburg Rules on the work for a convention on 
international multimodal transport", The bill of lading conference, New York, 
November 29jJ0, 1978, organized by Lloyd's of London Press Ltd.; New York 1978, 
p. Selvig 4. 
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multi modal carriage.#35 The IPG held six sessions between 19_73 and ~ 979 
and drew up a draft con~en~ion which "."as submitted to a lJrnted Nation; 
conference that· met twice ~ Gene~a m 1979 and 1980. ~ to.tal of 8 d 
States,36 15 specialized agencies and mtergovemmental or~aruz~ttons, -~e 
11 non-governmental or~aniza~ions took part in the_ deliberations. d 
negotiations in connechorl with . the MT Co~ventton were long ~O 
arduous,hut were crowned by success when 81 States~7 on 24 May 19 ~ 
by consensus, adopted the_ final act o_f the U~ted Nation~ Conferen~le 
a Convention on lntemattonal Multtmodal I ransport of Good~. . 
this Convention is to a large ex.tent based on the Hamburg Rules, 1~ also 
draws heavily on the TCM draft and the ICC Uniform Rules fo: a 0":; 

hined Transport Document (the ICC Rules). It is_ probably fair to st~ 
that without the earlier negotiations which resulted 11_1 the Hamburg Ru:~ 
and the ]CC Rules, agreement on the MT Conv_enh~JO would hav~ be 
much more difficult to achieve. Jn this connection 1t has been. s~d th~! 
the Convention "is interesting and important not only for the p~ciples 1 

establishes but also for its symbolic significance to the developmg coun-
, · · · t f. e "38 tries, irrespective of how soon 1t may come rn o ore , 

44 The task of drafting the Convention, however, took lo~ger than was 
ac~eptable to the commercial parties, and a number of combm~d tr~spo~ 
documents (CT documents) were consequently dev~loped m d d~ere~ 
commercial circles. The first_ sue~ document wa~ 1!1troduce Y t .~ 
Jntemational Federation of Freight forwar~ers Asso~1ahons (FIAT A tan 
called the FTATA Combined Transport Bill of Ladmg or FBL ~r ~~~
This was soon followed by a similar document introduced by t e he 

35 Idem., p. Selvig 6. . · · d · 

36 In addition Lo those Slates listed in footnote 37 '. t~e followii°if1ates ::~~~
1
~:,1~6~~ 

the first part of the Conference: Bangladesh; Bolt via;_ Centra b rican ..,. da. • Fur
d'Ivoire; Dominican Republic; Guinea; Jordan: LJ~er~a; Luxe: ou;~•ft;;~onference 
thermore, Cyprus, Pakistan and Yemen Look part m L e secon par • 
only but did not sign the final act. . d·· 

' ar A · _. Belgium· Brazil· Bulgaria; Burun 1, 
37 Algeria; Argent(na; Au~Lr ia; u~tna, . ' ad . Chile· China; Colombia; 

Bydorussian Sov1el Soc,ahSL Republ_ic, Ca~eroon\.c~7 s~vador;' Ethiopia; Finland; 
Cuba; Czechoslovak1a; Denmark, _Ecuado~i· ~~p' Federal Republic of; Ghana; 
France; Gabon; German Democratic Repu IC,. erm~n{~land· Israel· Italy; Jamaica; 
Greece; Honduras; Hungary; Ind,a; l;d~nes~ h!_q,Jadagas'car· M0alawi· Malaysia; 
Japan; Kenya; Lebanon; Ltbyan Ar~ am my '. N' eri . No;wa ; p..,;ama; Peru; 
Malla· Mexico; Morocc_o; Netherlands, New ZealandR, ig _a;_ S d" YArabia· Senegal· 

· · ' · p I d· Ponugal· Republic of Korea; oman1a; au 1 , . , 
Ph1hpJ?mes; .o an ' . . , S d . S eden· Switzerland; Syrian Arab Republic; 
Samaha; Spam; Sn Lanka, u an,_ . w ' . U d . Ukrainian Soviet Socialist 

;~;i~~7~'. ~~7~~a:r3~~J~b~~iaii~n~~~ui~~~?unit~~n Ktgdom; U~i1;1. Republic of 
Tan2ani~ United States of America; Uruguay; Venezuela; Yugoslavia; atre. _ 

· · · · al If modal transport Convention• 
38 W. J. Driscoll, ''!he world's firs~ mternauon n;~, 'o liabili • Course VI. Shipper~ 

Transcripl of semmars on rnter.na11onah/ mteUrm?dal ·ry !chool of Law and Golden Gale 
National Freight Claim Council, Ford am nivers1 
University, San Francisco, September 1980, p. 174. 
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and International Maritime Council (BIMCO) and the In"temalional 
Shipowners' Association (INSA). Further, the ICC, in round table 
meetings between parties representing s~ppers and the carriers by different 
modes, developed the above-mentioned ICC Rules which led to some 
minor amendments of the documents just mentioned. In the absence of 
any other international regime, these documents were all based upon the 
main principles of the CMI Tokyo Rules and the UNIDROIT-TCM draft 
text. · 

45. The Convention requires 30 contracting parties before entry into 
force. As of 31 May l 99 I it had five Contracting Parties.39 Of these, two 
(Chile and Mexico) have incorporated parts of the Convention into their 
national legislation, while Malawi, for example, has not done so because 
the transit countries surrnunding it have. not yet become contracting par
ties to the Convention. The reasons for the limited number of contracting 
parties to the Convention up to now are explained below. 

46. To look at modern international transport in a narrow "maritime" 
context cannot be deemed reasonable today when the transport of cargoes 
is increasingly arranged from door to door. This was acknowledged in the 
TCM, the JCC Rules and the MT Convention. In a traditional 
(unimodal) through bill of lading used for carriage of goods by sea (by two 
or more ocean carriers) where the contracting shipping line (the "con
tracting carrier") in its bill of lading covers not only that part of the carriage 
perfonned by itself, but also a part pe1fonned by some other carrier (the 
"actual carrierq), the contracting carrier traditionally dis~laims any respon
sibility for the part of the carriage not actually petlonned by itself. When' 
combined transport was introduced, CT documents issued to cover such 
moves often retained this disclaimer of liability for sub-carriers' faults. 
However, as containerization of cargo increases the possibilities of con
trolling the cargo during the whole transit and reduces the rit1'5 of loss or 
damage, particularly in the dangerous transhipment stages, shipping lines 
have gradually abandoned their traditional disclaimers of liability and in
stead voluntarily accept genuine door-to-door (multimodal or combined 
transport) liability.40 This development has also been aci:cpted by several 
States.41 For example, in the USSR, article 160 in chapter VIII of the 
Merchant Shipping Act of 1968 reads: • ... liability under this article shall 

39 Chile (1982); Malawi (1984); Mexico (1982); Rwanda (1987); and Senegal (1984). 

40 See, for example, The Merchants Guide, P & 0 Containers Limited, Beagle House, 
Braham Street, London, fourth edition. December 1987, Section 19, p. 44, which reads 
in part: "In the preamble the Carrier undertakes to act as principal Lhroughom ... this 
means that the Carrier is personally liable to the merchant ... at all times throughout 
Carriage, and is at no Lime in an agent only position unless specifically provided for 
elsewhere.· 

41 See the CMT Stockholm Conference, op. cir., p. 88. 
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arise the moment the goods are received for carriage _and shall ~o~tinue until 
the moment of their delivery.H42 Another example 1s the mantune law of . 
1974 of the Sultanate of Oman which, in Title Eleven, article l l-_l.03 (~) 
the carrier would appear to be liable nafter receiving the Goods mto _Ins 
charge ... " ln Chile, the carrier 1s liable by la'_" for the cargo f~r Ht~e penod 
during which it is under his custody, be this ashore or d1;1nng its ac!ual 
transport."43 Similarly, under the FIATA FBL, the _cat?cr (the freight 
forwarder) voluntarily accepts door-to-door transport liability.44 !~creased 
competition between container operators has also encouraged this devel-
opment. 

47. The connection with ocean transport has, however, been difficult ~o 
break. There is at present still some confusion concerning the most swt
able way in which to describe the various concepts and documents of 
transporting goods on one ~ocu~cnt ?Y n:iore than one mode of transport. 
Without claiming to be all-mclus1ve, 1t rmght be useful to suggest the fol
lowing set of definitions:4S 

•Unimodal transport - the transport of goods by one mode ?ftransport 
by one or more carriers. If there 1s only one 
carrier he issues his own transport document, 
e.g. a bill of lading, an airwaybill, a consi~ent 
note, etc. If there is more than one earner, for 
example, carriage from one poT!, via another 
port to a third port with trans~pment a~ the 
intermediate port, one of the earners may 1ss~e 
a through bU/ of lading covering the entire 
transport. Depending on the back clauses of 
this through bill of lading, the issuing carrier 
may be responsible for the entire port-to-port 
transport or only for that part whirl-. takes place 
on board his own vessel.46 

•lntermodal transport -

42 ltalics added. 

the transport of goods . by several m<?d.es c:,f 
transport from one point or port of ongm via 
one or more interface points to a final port or 

43 Law No. 18.680, article 982. 
44 FIATA FBL 8.87, article 6. A.I) reads: 'The Freight Forwarder shall be liable for )oss 

of or damage to the goods occurring between the time when he takes the goods mto 
his charge and the time of delh1ery." · 

45 Adapted and expanded from, "Multi-modal carriage: a Club view·, by Stephen Martin, 
Uoyd's LJst, London, 23 June 1988, p. 8. . 

46 This defini1ion is consistent with e.g. N. Samson, •containerization and through bills 
of lading", rhe Marrictr Course, op. cir., p. 2. 
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point where one of the carriers organizes the 
whole transport. Depending on how the re
sponsibility for the entire transport is shared, 
different types of transport documents are is
sued: 

•Segmentetf transport - if the carrier that organizes the transport takes 
responsibility only for the portion he performs 
himself, he may issue an intermodal bill of 
lading. 

•Combined transport/- · if the carrier organizing the transport takes rc
•JIJultimodal transport sponsibility for the entire transport, he issues a 

combined or MT document. 

48. The definitions of combined transport and multimodal transport (in 
the ICC Uniform Rules for a Combined Transport Document and the 
MT Convention) are virtually identical. The ICC. Unifo~ Rules' defi
nition of combined transport is, 

., ... the_ carriage of goods by at least two different modes of transport, from a place 
at which. the goods are taken in charge situated in one country to a place desig
nated for delivery situated in a different country.• 

while the MT Convention's definition of multimodal transport is, 

:· ... the carriage of goods b:, at least two different modes of transport. .. from a place 
in one country at which the goods are 1aken in charge by the multimodal trans
port operator to a place designated for delivery situated in a different country.· 

The new UNCT AD/ICC Rules on Multimodal Transport DL ;uments do 
not define multimodal transport per se, only the MT document. 

49. At the end of the 1980s it became obvious that the MT Convention 
would not enter into force in the immediate future. The main reason cited 
for this was that as long as the Hamburg Rules were not in force, there 
was no point in bringing the MT Convention into force since this would 
create too big a gap between the liability of the MTO and that of the 
subcontracting ocean carrier who would still be liable only under the 
Hague Rules or the Hague-Visby Rules. 

50. At the same time, the ICC felt a need for the ICC Rules to be up
dated. The identification of this need coincided with a decision by the 
Committee on Shipping to ask the UNCT AD secretariat to elaborate 
0 

•• • model provisions for MT documents in close co-operation with the · 



. , 

TD/B/C.4/3 l S/Rev. 1 
page 2& 

commercial parties ... N47 The UNCTAD secretariat and the ICC subse
quently created a working group which drafted a new set of rules for MT 
documents intended to replace the existing ICC Rules. The new rules, 
called the UNCT AD/ICC Rules on Multimodal Transport Documents, 
were finalized in April 1991 for entry into force by the end <;>f 1991. Fr?m 
then on the commercial parties are free to use the new rules if they so wish. 

s 1 Toe ·new rules, while being based on the existing ~odal li~bility 
regimes, facilitate multimodal transport; they can be modified w1t~out 
great difficulty to accommodate the Hamb~rg Rules once ~hey enter mto 
force. When, one day, the MT Convent10n also enters mto force, the 
UNCT AD/ICC Rules on Multimodal Transport Documents can be re• 
tired. 

47 Committee on Shipping resolution 60(Xll) 3. 

Chapter Ill 
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Economic and commercial consequences of the entry into force 
of the Hamburg Rules and the MT Convention 

52. The .intention of this chapter is to analyse some of the mo!C prom
inent arguments that have been put forward by shipowners, shippers, 
irisurers and legal experts on the likely economic and commercial consc• 
quences of the entry into force of the Hamburg Rules and the MT Con
vention. In its research on this subject, the sccret;ui.at has held informal 
consultations with commercial parties on their views and taken these into 
account in the preparation of this chapter. 

A. The Hamburg Rules 

53. · The opponents of the Hamburg Rules question the need to replace 
the Hague Rules, yet even they admit that the original 1924 Hague Rules 
were soon seen to be less than perfect. As one observer noted: •the years 
... since 1924 [have] thrown up both technical defects in the Hague Rules 
and also a number of new commercial problems to which those Rules 
provided either no answer at all or no satisfactory answer."48 These prob
lems iricreased, as was described above, after the Second World War, when · 
the Hague Rules were amended first by the Visby Protocol and then by 
the 1979 Protocol. Both of these Protocols updated the Rules somewhat , 
but did not change the underlying liability system. The amendments were 
intended to take care of some of the problems inherent in the Hague 
Rules, but it has been said that, .,the extent of the application of the Rules 
... is that they work by being iricorporated into bills of lading contracts. 
If no such contract is expressed, or can be implied, between the parties to 
the action, then the substance of the Rules does not apply. lbis, coupled 
with the rigid notion of privily of contract which applies in English law, 
may well subvert many of the changes made by the (Visby Protocol!, and 
unless the privity doctrine is itself altered by statute, it is difficult to see 
how any redrafting of the [Hague) Rules will make any difference.' See 
paragraph 19 above.49 

48 A. Diamond, QC, •rart One of a legal analysis of the Hamburg Rules·, 11re Hamburg 
Rules - a one day seminar organized by Uoyd's of London Press Ltd. {hereafter called 
the ·London Sem.inar•), London, 28 September 1978, p. Diamond I. 

49 P. Todd, Modern Bills of Lading, Collins, London 1986, p. 106 at 6.03 . 
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54. . Opponents of the Hamburg Rules also support another view ex
pressed at the HVR Seminar, namely that »the great merit of the Hague 
Rules ... lay in their pragmatism - that is to say that they focus on rela• 
tively few essential subjects and achieve their objective with economy of 
effort and in traditional language which is well known to maritime law.?0 

The same speaker went on to note, however, that »to those brought up m 
the civil law countries - what was often more in evidence were the anom
alies inherent in the Hague Rules and their lack of comprehcnsiveness".51 

This is foe reservation that seems to influence the proponents of the 
Hamburg Rules. TI1ey agree with the assessment of the basic flaws in th_e 
l lague Rules and generally take the view that the Hague Rules are so bi
ased in favour of the earner that the new convention camiot come into 
force soon e~10ugh, although, when CMI in 1979 held a colloquium on the 
Hamburg Rules in Vienna, the sole shippers' representative present ex
pressed some misgivings about the usefulness of the Hamburg Rules,52 

but it is .obvious that shippers arc now voicing a different opinion. Indeed, 
a total of 22 shippers' groupings from countries representing 63 per cent 
in value of world trade have unanimously stated that they are "in favour 
of the earliest coming into force of the Hamburg Rules." This is a clear 
indication of their attitude towards the new convention. In fact, the 
UNCTAD seeretariat has received confinnation from the European Ship
pers' Councils (ESC) that »there is one unanimous view supported by all 
member-Councils, which is in favour of early ratification of the 1 lam burg 
Rules by our governments and indeed by non-European govemments."53 

55. To counter the opponents' criticism of the "new» language of the 
Hamburg Rules, the proponents also claim that the Hamburg Rules, apart 
from containing to a large extent wording from the Hague-Visby Rules, 
have been modeled on the Harter Act of 1893, and the Warsaw Conven• 
tion with their voluminous amount of case law, and on the CMR; with 
whi~h carriers, insurers and cargo owners have lived for ov !r 30 years 
without major controversy and with very little litigation. It has also been 
suggested that "shipowners have bem;fitted as much as they have 
suffered''54 from the new Hamburg Rules. Consequently, the proponents 
claim that there is no reason to assume that a switch to the Hamburg 

50 Diamond, the HVR Seminar, op cit_, p. Diamond 2. 

51 Ibid. 
52 R. Schilling, "The ellect on international trade of ~he implei;nentation of the Hamburg 

Rules from the point of .view of the shipper , Comlte lnternauonal Manume, 
Colloquium on the Hamburg Rul£s, Vienna, (hereafter called the "Vienna Colloquium'), 
January 1979, pp, 15-20. 

53 Quotation from a letter received by the UNCT AD secretariat from f.SC. 
54 W. Tetley, The Hamburg Rules on the Carriage of Goods by Sea, edited by S. 

Mankabady, Sikthoff-Leyden/Boston 1978, p. 197. 

TD/B/C.4/315/Rev. I 
page 31 

Rule~ will introduce the massive amount of litigation dreaded by earners 
and msurers. The fact that both sides in a dispute prefer a claim to be 
settled out of court whenever possible also adds weight to this argument. 

56. ~• prcscpt three or more liability systems operate in parallel, creating · 
S?mething which some commentators have claimed approaches commer
c1al chaos. Although the Hague Rules· have a nominal limit of £100 the 
!111:rprctation of thi~ ~ount in various jurisdictions varies greatly. There 
1s inst of all the vanatton between the interpretation of the £ I 00 amount 
by various countries. This stretches from the strict £100, via the ·gold 
clause's" £400, to the individual Contracting Parties' interpretation of these 
sums. Jl1ese figures in tum range from the equivalent of approximately 
SDR 42 in Spain to the strict Hague Rules' £JOO (SDR 125) or $US 500 
(SOR 385) in the United States55 and about SDR 730 in Switzerland to 
between SDR 154 and SOR 2,307 in Italy. Secondly, there are the vari
ations in Jhe ~nits of liability of the 1968 Visby Protocol, namely 10,000 
francs Pomcare, and the 1979 Protocol's SDR 667. The Visby Protocol's 
10,000 francs Poincare is not a fixed sum either. Some use the rate of 
exchange_ set ~very few years by the Government of the United Kingdom, 
but certam shipp\:rs have claimed that it is the market value of gold which 
should be used.56 In a recent ruling of the Admiralty Court in London the 
value of £l00 was set by Mr. Justice Hobhouse as the value in gold.57 The 
effect of this ruling was that the package limitation was set at £6,630 or 
approximately SOR 7,300.58 The 1979 Protocol tries to simplify this 
confused situat_ion by using special drawing rights, as do the Hamburg 
Rules, but until the Hamburg Rules become the primary con'vention in 
force, the 1979 Protocol simply adds one more limitation amount to the 
others listed above. 

57. In this connection CMI, which is concerned primarily with uni
formity of law, has stated that it does not matter whether jt 1:. the Hague 

55 This is an approximation of the dollar equivalent or the £ I 00 according ta the ex
change ralc m force between the pound sterling and the United States dollar 
(£1 =$US 4.87) when the United States ratified the Hague Rules. 

56 Diamond, op cit., p. Diamond 18. 

57 "Gold value in' Hague Rules was gold value of pound·, Uoyd's Lisi, London, 3 
September 1988, Queen's Bench Div1S1an (Admiralty Court), 21 July 1988, The 
"ROSAS". 

58 See S. Martin, Marriou Course, op. ci1 .• p. 15. See also V. R. Kolambelcar's 
"Limitatio_n of sea carriers liability under Indian law( Cargo Cloims Analysis, Kluwer 
Law Publishers, London, Vol. 5, Issue 6, July 1988, pp. 87-89 which shows that it is 
~ot only _in the United Kingdom that the gold value may be used, and Paul B. Larsen, 
Unravelmg mtermodal earner dcfenses·, Course VI, op. cir., p. 144: 'the shipper may 

successfu)lr argue that the market value . of gold applies to claims for damages. 
presented tn. countries which have not converted the hmit into national currency. 
There is foreign case law supporting this argument..·· 
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Rules or the Hamburg Rules that are in force as long as the~ is only_ one 
system in operation. CMI would, for example, not look with favour on 
a situation where both the Hague Rules and the Hamburg Rules oper3:ted 
in parallel for any longer than the time it would take to make a prac~ical 
change-over from one system to the other. It mi~t be de~uced that, smce 
the present system is far from uniform, the earliest possible change-over 
to the Hamburg Rules should be welcomed. 

58 All parties seem to agree that the economic consequences ~f the 
entry into force of the Hamburg Rules, in spite of all argu~e~ts, will not 
be significant. Even statements by opponents support this view, as! for 
example: 

• 

• 

• 

- rhe overall fmancial effect of the Hamburg Rules, as co_mpa"?d 
with the I lague Rules, is a moderate though conservative shift 
in the balance of risk from cargo to ship."59 

"Because the Hamburg Rules involve only ... liability for cai:so, 
their implication on liability iµsurance is for that reason lim-
ited . "60 . 

'The total number and the total amount of cargo claim~, ex· 
pressed in percentages of the volume and value respechvely, 
may be expected to remain at the same level as today. •·: Al
though there may be reductions in cargo insurance prermums 
due to recoveries."61 

'The uncertainties and ambiguities in the Hamburg Rules ~ill 
certainly lead to litigation, though there are differences of _op~- . 
ion among p & I Managers a~ut w~ether the cost of this lit1• 
gation will be a relatively small item m the_ ov~rall total of co~ts 
and claims or whether on the other hand 1t will ha ·e a consid
erable impact on overall costs, [but) ... the effect on the over;ill 
co_sts of liability insurance would probably not be very great. 62 

Group ) of the Vienna Colloqui~n_i . conclud~d: ~garding the 
extension of the period of responsibility, that 1t did not expect 

59 Diamond, op cir. p. Diamond 3. . 
60 w .R.A.B. Reynardson, "The implications o n liability insurance of the Hamburg 

Rules·, l.Dndon Seminar, op. cir:, p. Reynardson I. . 
61 K. Schalling, ,he practical and economic effects '?f the Hamburg Rules from the VleW 

of a cargo underwriter•, Vienna Col/oqulum, op. ell., p. 23. . . . _ • 
62 c. Goldie, •Effeci of the Hamburg Rules on shipowners' hab11ity insurance • Vienna 

Colloquium, op. cit., pp. 26-27. 
63 Vienna Colloquium op. cit., Report of Group I, P· 44. 
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the Hamburg Rules to have a serious financial effect in this res
pcct· . 63 

59. Courts the world over have been occupied with interpreting the 
Hague Rules since they came into force more than half a century ago. 
Through this a number of their controversial points have been extensively 
tested, giving the transport industry a · good understanding of the Rules. 
However, shippers' councils confirm that such understanding is restricted 
to experienced shippers and consignees with access to very competent 
maritime lawyers, an advantage not always readily available to the greater 
number of smaller shippers around the world. Even after all this time, new 
cases still come before the courts, since the testing of rules and regulations 
is an ongoing process where time and new points of view may prevail over 
earlier judgements. This is also the case with the Hague Rules where old 
arguments have been reopened with new and startling results.64 The 
Hamburg Rules will similarly be tested in court. Whether the number of 
cases will increase significantly is a moot point, however. 

60. In an economic context, the· question is how many additional court 
cases will be fought worldwide because of the introduction of the 
Hamburg Rules and if this will result in an overall increase of transport 
costs. That cases will be fought is probably correct, but will they cost 
more than the current steady stream of Hague Rules litigation, or will 
there in fact be fewer cases tested because of the changed language of the 
Hamburg Rules compared with the acknowleged deficiencies of the Hague 
Rules? Four points of reference are worth considering: 

• Existing case law based on the Harter Act, the Warsaw Con
vention, the CMR, and the Hague-Visby Rules _themselves; 

• The situation after the modernization of the lang11age in the 
Lloyd's Ship and Goods Insurance Policy Form and the 
Standard Institute Clauses; 

• 'The results of the adoption by British freight forwarders of a 
new and much higher level of liability;65 and 

• The steadily increasing cost of litigation. 

64 Even inside the same country similar cases do not necessarily result in identical judge
ments, and even British judges disagree on the interpretation of the Hague Rules. 
Lord Diplock has for example thrown doubt on Lord Wright's reasoning in t he Vita 
Food case, see Todd , op ell., p. 111 at 6.06. . 

6S British freight forwarders went fr.om virtually nil liability to liability based on the Ice · 
Rules for the cargoes for which they issued er docume~its. 
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61. Opponents of the HambQrg_ Rules claim that each new phrase or 
word not identical to those found tn the Hague Rules must be retested at 
great expense. Mr. Justice Mustill has said! f~r example, '"the _Pt?~lems 
of textual analysis [seem] to have been mlilttplied_ r~th~r than dururushed 
by the formulation of the new text. (But] perhaps 1t 1s s~ply that we ~ave 
all grown used to the structure and v.:ording of !he fami1!ar Hague Rules, 
and !eel uncomfortable when faced with something new. 6' However, not 
only is it estimated that about 50 per cent ~f the text of the Hamburg 
Rules was drawn directly from the Hague-V1sby Rules,67 hence at least 
that part of . the Hamburg Rules presumably need not be retested, ?ut 
much of the remaining text has been taken from the Warsaw Conv~ntm~ 
and the CMR or the Athens Convention. The Warsaw C~mvenh~n 1s 
almost as old as the Hague Rules and h~ often ~en !he subJect of thte~
pretation in.· courts. The considerable resen:orr <;>f 1udge~ents ~n, this 
Convention will be available for consultation if questions. anse on 
Hamburg Rules' wording which may have been taken from the W?Xsaw 
Convention. The CMR, on the other hand has had, as was me_ntmned 
above a relatively untested life. This would tend to support t_he VJ.ew t~at 
court ~ases would not necessarily increase in number with the mtroduction 
of the Hamburg Rules. 

62. For the second point enumerated in the list, th~ consequence of 
modernization of the language appears to have been no mcrease ~r maybe 
even a decrease in litigation, despite radically new language havmg been 
introduced, 

63. ·. The third point concerns a practical example of a change far more 
·dramatic than the change from the Hague Rules to the H~burg ~ules. 
In the United Kingdom the main freight forwarders 3:5soc1at1?~ a~lu~t.ed 
its recommended liability regime from what was effectively a nil li~bility 
regime· dependent Ofl: proof ~Y the shipper of ~wilful n~glecr• In <;>n<; wh~re 
the freight forwarder 1s now liable for the carnage, sub1~ct to a ~te~ list 
of exceptions such as defective packing by the shipper. Thi~ 1~ a 
considerably greater leap than that expected of shipowners when changmg 
from the Hague Rules to the Hamburg Rules, yet the industry reparts that 
"not only have rates to shippers not increased, b1;1t. the re_liab~e ~d 
reputable freight forwarders have nqt suffered any mcrcase 10 liability 
insurance premiums."68 

66 Mustill, •A legal analysis of the Hamburg Rules·, Vienna Colloquium, op. cit., PP• 
30-31. . · 

67 o. Richter-Hannes, •current legal prc;:,ble.ms of international multimodal transport", 
Flata Information, December 1986, p. 12, item 2. . 

68 M.D. Booker, European shippers view on the !'amburg/ll_lsby ~onrrover.ry, ~aper 
presented to the Shippers Nationa! Freight Clauns Council at 1U 13th National 
Conferenae at New Orleans on 4 March 1987. 
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64. The fourth point highlights the fact that both shippers/cargo insurers 
and shipowners/P & I Clubs ~ave come to realize that in the present very 
competitive economic climate/ where profit margins are paper thin, every
one concerned would want to ~void lengthy and costly litigation. For this 
reason there has been ~ groVring tendency to settle out of court, even 
when; for example, shipowners felt that' they had a very good case . for 
claiming non-liability. This ttend will probably continue after the entry 
into force of the Hamburg Rules.69 · 

65. It is also possible that once the Hamburg Rules come into force, a 
number of representative test cases will be brought before the courts. 
Whether they will be followed by a stream of less important cases is, 
however, a different issue, and the second part of the question »will the 
rulings of the courts result in an overall increase of transport costsr must 
therefore also be answered. Ti-ansport insurance can, for the· sake of sim
plification, be either cargo irtsurance taken out by cargo interests with 
cargo insurance companies or µ.ability insurance bought by carriers mainly 
through their mutual P & I Oubs. In practice, loss of or damage to cargo 
is in the first place indemnified by the cargo insurer and the role of the li
ability regime is mainly to determine the right of recourse of the insurer 
against the carrier, As the c~er insures his. cargo liability·with. l!is P & 
I Club, this system is often referred to as Noverlapping insurance*. Overlap_ 
is, however, limited since negotiated insurance rates take full account of 
both the carrier's and other people's Iiabilities.70 Furthermore, there are 
many cases where the liability' _ insurer will not be involved because the 
carrier is not liable, or becausb the particular risk is not covered by the P . 
& I Club.71 It is also possible for the shipowner to become insolvent when 
a claim is filed for which the P & I Club does not cover him. Cargo in
surance, on the other hand, covers specified events irrespective of any li
ability towarcls a third party.' However, there are also cases where the 
cargo owner has not taken out cargo insurance.72 In case lf loss, this 
means that the cargo owner must either recover from the carrier or' bear 
the loss himself. For this .rea~on, there may be doubt' as to the real extent 
of overlap, with some experts' claiming that it actually is limited.73 It may 

69 See, e.g., A. Nichols, . 'Conciliation the key word in Chinese arbitration•, Fairplay, 
London, Vol. 306, issue 5467, 21 July 1988, pp. I 9-20. 

70 R. Porter, • A Comrnillee of Experts· , Is It time for II change?, Proceedings of a 
sympo_sium on cargo insuranci: and transporter's liability, 18-19 September 1973, 
United States Department of C9mmerce/Maritime Administration, Washinglop, D.C., 
September 1973, p. 74, (hereaft~r callled the "Washington Symposium•). 

71 P & I insurance only covers a shipowner in respecl of his liability for tort, breach of 
contract or other obligations to'compensate a third party. 

71 For example on certain short-sea routes. 
73 Selvig, "The Hamburg Rules, the Hague Rules and Marine ·insurance Practice", op cit., 

p. 308. 
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therefore be more correct to speak of a ·aua1 system of insurance" than 
of an overlapping one. The_ extent to which the replacement of the Hague 
Rules by the Hamburg Rules will change present practices has beeri much 
debated, but both shippers and carriers seem to agree that overlapping will 
not be eliminated by the Haml:mrg Rules. 

66. The Hamburg Rules do not make the shipowner liable for all cargo . 
loss or damage without any limitation. For this reason it is most likely 
that cargo interests will continue to insure with their cargo insurers. In 
other words, there would seem to be no reason to expect any dramatic 
reduction in the amount of insurance written by the cargo insurers. The 
cargo insurers are well aware of this, if for no other reason than the fact 
that the relationship. between cargo interests and their insurers is a good 
one. Cargo insurance is one of the few industries where a claimant's claim 
is paid with admirable efficiency. Shipowners, on the other hand, are 
notoriously slow in accepting liability, and it would be surprising if cargo 
owners wanted to be bothered with the task of fighting directly with 
shipowners any_ more in the future than they have in the past. Instead they 
would leave it to their cargo insurers to seek recourse against the 
shipowner. Most disputes, therefore, end up being between ins~rance 
companies: cargo insurers against liability insurers.74 It will be the number 
of disputes and the results of awards that will influence the level of insur
ance premiums, and it will be the changes in those levels, from cargo ~
surance to liability insurance, that will become the major economtc 
consequence of the entry into force of the Hamburg Rules. However, to 
put the question of insurance premiums i!ito perspective, it must be re
membered that the amount of premiums comes to only about one fourth 
of one per cent of the landed value of the goods shipped.75 So, will the 
premiums go up, will they go down or will they remain more or less as 

before? 

67. The cost of insurance (i.e. premiums and related expenses) is the key 
issue, yet during the negotiations of the Hamburg Rules where the con
cerns of the cargo insurers were made well known, they were "not sup
ported by data or other specific infonnation."7 6 To eliminate this lacuna, 
shippers have directly asked insurers to justify their negative attitude to• 

74 J. Honour a.nd M. Newbery, I.he Wesl or England Shipowners Mutual Insurance_ As
soci:i.Lion, • Rights of ·recourse againsl shipowners - a. P & I Club Manager'• view', 
Marine Insurance '79, Conference organi2ed by Lloyd·s of London Press Ltd., 
Sponsored by Lloyd's Underwriters'· Associalion and the Institute of London 
Underwriters, Ca.rgo Conference, London Press Centre, November 29/30, 1~79, pp. 

6-7. 
75 E. Spitz, Sea-Land Service., Washington Symposium, op. cir., p. 86. 

76 Selvig, op cit., p. 314. 
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_wards the Hamburg Rules with specific data but have been told that no 
such data exist.77 · · 

68. !he com½tg_into £01:ce· of the Hamburg Rules will not change the 
total nsk, nor ~ill 1t result m m_?re los~ of, or damage to, cargo. It might 
actualJy result m. less damage, smce shipowners might be induced to take 
better care of therr cargoes owing to the increase in their liability. Conse
quently, th~ total compensation paid _will either remain. unchanged or will 
decrease with the lower amount of damage. It is, however, generally · ac
cep_ted that th~ H~bur~ Rule~ may encourage the cargo insurers to use 
thetr ~ubrogation nghts lll gre~ter use of recourse action. In the worst 
~ase, the total number and the total amount of cargo claims, expressed 
m rercentages of volume and yalue respectively, may be expected to re
roam at the same level as today."78 The debate focuses, therefore, not so 
much on the amount but on who will pay. 

69. Opponents of the H~~':'rg Rules claim that because of the slight 
c~an~e m the bal~ce of liability, the number of claims against carriers 
w~ mcreas~. If this t~ms out t~ be correct, then, obviously, carriers' 
c~a.un-handling costs _will go up; if so, then the result will be not only 
~gher ~os~~ for the s~powne.rs' claims departments but also possibly 
hi¥11er liability (P & I) msurance costs. If the claims are successful then 
shipawners' liability insurers, tpe P & I Clubs, may have to pay

1 

such 
cl~s and_ may then need to increase their premiums (calls) to the 
st:upowners, 1?ut should costs g<;> up_, then the management of both ship
pmg comparues and P & I Clubs will probably pay more attention to the 
cau~s and try to force the cost,s dowrt again through improved loss pre
~ent10n meas~res and better standards of cargo care.79 In that case, cost 

· • ~reases ~e ~ely to be temporary. It has, for example, been shown that 
mcreas:d liability for some Ami;!rican truckers, voluntarily adopted at the 
suggestion of one of the_larges~ shippers in the world, E.I. 1, uPont and 
Nemows, "gave the truckers tne incentive they needed to improve their 

77 Selvig said, when c~mmenti~g on, the disc~ssions at the Hamburg Conference. · "the 
lack of even. appro,uma.te estimate~ of the size and relative importance of the cost ele
ments - also un~er the pr~sent system - ·caused the discussion to become mainly an 
exchange or points of view based on ~sumpt)ons and beliefs." E. Selvig, "The 
:~burg Rules", Marnu, Nr. J 1 B, Nordisk lnstltut for Sj"relt, Oslo, August 1978, 

78 Schalling, op cii., p. 23. 
79 See, e.g.: G .N. Yai;nopoulos, "Th~ ecoriomics of 'flasi:ing out';, Journal of Transport 

Eco_nom!cs and Policy, the London School of Economics and Political Science and 1he 
U_ru".t:rnty of !3ath, Bath; May 1988, p. 198. See also •Australian Ma.cine Cargo 
L1abihty, ~ Discussion Paper•, Qepa!lment of Transport & Communications, n.p. 
(Canberra.), _Seplember 1987, at 7:12: It appears to the Department of Transport and 
Commun~uons that there is a growing natio11al concern over the adequacy of, and 
accountab1hty for, control of cargo care during shipment.· 
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operations and tighten their safety ~tandards."SO TJ_us in tum had t~e8~~~ 
that "productivity increased and insurance premuuns went dow_n. • . . 
though it has been argued that more claims will in~rease adID1rustrative. 

Of the P & I Clubs 82 it has also been srud that P & I. Club 
expenses ' . . » . d h · -
management fees and expenses prud remain remarkably stea y w r. ~ 
al sed as percentages of total claims paid in ea~h p~licy year, an. 11 ts 
~ely that the advent of the Hamburg Rules will so mcrease the volume 

. ~f claims as to affect the figures significantly."83 Furthermore, even
0 
~-

riling an increase in cargo claims in the order of say 25 per cent;, this 
:ould produce only a relatively small ~crease in the _over~l total of cargo 
claims ayable by the liability underwnter and on this basis the effect ,,o;.! 
the ove~all cost of liability insurance would probably not be very great • 

70. Herein lies one of the main concerns, if_not them~ concern of the 

0 
onents of the Hamburg Rules, be they shipoWU:ers or rnsurers. It was 

s:twn above that the real debate over the ec~nonuc cons~quences of t~e 
Hamburg Rules may be reduced to the _question of who 1ll the foturt~s 
going to pay cargo claims, i.e. the cargo ~su~ers or the p & I Cludbt the 
shi owners and their p & I Clubs, which m essence are owne . Y . e 
hi~owners fear that because of the "moderate though conserv_'.'-hve shift 
~ the bal~ce of risk from cargo to ship\85 the_ P & I Oubs will ~ave to 
bear a greater share of this expense; the cargo msu_rance compai:ues fear 
that this will be true and that they consequently will be faced with a_ re
duction in premiums. On the other hand, an often used ai:gument .agaJ.Ilst 
the Hamburg Rules has been that while the P & I_ cos!s ~ill go up, carg~ 

· insurance premiums will not go down and that this will mcrease ~he tot 
transport cost. Only one of thes~ arguments can_be cor:i:ect. Either te 
cargo insurance premiums will go ~own or they will remam the same, ut 
they c;mnot do both at the same tune'. 

71 Although the shipowner's defenc~s ~ many juris~ictio~s may _be · 
~ite restricted, owners and their P & I Clubs oft~n succeec ill. settlin_g 

~any claims, for which in theory they ~ou~d ?e liable, thr?ugh negot1- . 
ations with the cargo insurers. This practice 1s likely to contmue after the 

· entry into force of the Hamburg Rules, but it may be that the cargo 
insurers will be able to extract some~h~t. better settlem~nts _fr~m the ~! 
J Clubs owing to the changes in the liability system. This will mcrease 
cost to the latter but decrease it to the former. . 

110 
R. Knei!, •General Average Outmoded?" American Shipper, April 1990, p. 16: 

81 Idem. 
82 Reynardson. op ell., p. Reynardson 4. 

83 Goldie, op cit., p. 26. 

84 Idem., p. 27.. 
85 Diamond, op cit., p. Diamond 3. 
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72. The shipowners and their P & I Clubs will not face much greater 
expense unless claims covering the increased liability are successful. In the 
relatively few cases where cargo owners have not taken out cargo insur
ance, it is likely that cargo O\Vners will file claims against the shipowners 
for all liability covered by the :Hamburg Rules. However, when the cargo 
owners have insured with the~ cargo insurance company, the cargo own
ers will claim, not against the, shipowner, but against their cargo insurer . 
The onus is then on the C¥go insurer to make recourse . against the 
shipowners. In this connectiqn it is worth noting first of all that smaller 
claims constitute the vast majority of all claims. The Claims Manager of 
Sea-Land Services has said, for example, that, HI can tell you from handl
ing approximately 30,000 cargo claims on an average year that the ques
tion of the $500 package limitation comes up very rarely.H86 Secondly, it 
would appear that cargo insurers do not at present utilize their recourse 
possibilities to the extent possible. This is particularly the case with . 
smaller claims, where the reco~use procedure would exceed the cost of the 
claim. This would seem to indicate that the amount of future recourse 
may be limited and that the P & I Clubs' costs may not increase as much 
as feared. For this and other' reasons, many shippers deny the certainty 
of higher costs and say they ate so sure that costs will not go up that they · 
are prepared to face the prospect of higher freight rates should they be 
proven wrong. However, if ciaims costs do increase, shipowners face the 
question of whether they will be able to recover such higher costs through 
higher freight rates, and they l~ar that competitive market pressure will not 
allow them to recoup costs. :. For shippers and Governments concerned 
with the national economy rather than with that of individual companies, 
a relevant question t.o ask in this connection may be whether the shift in 
liability wiU increase or decrease total insurance costs and how much any 
change will influence the total transport cost. 

73. Shipowners believe that a large perctmtage of claims anse from so, 
called Hnautical faults" from which the Hague Rules' article IV, rule 2 (a), 
protect them and which the Hambµrg Rules will eliminate. However, it 
must be noted that there is a trend. worldwide towards imposing greater. 
liabilities on shipowners for loss of, or damage to, .cargo whether or not 
there is recourse to the nautical faults defence. It has been said that: "the 
defences available to the Cafl1er in many if not most jurisdictions are al
ready in practice very restricted, whatever the letter of the law may say. 
It is difficult to see how ther~ could be any considerable increase in the 
incidence of liability following adoption of the Hamburg Rules,"87 Ac
cording to another commentator, ·nthe nautical fault and fire defences are 
inconsistent with the principles of vicarious liability as embodied in the. 

86 Spitz; op cit., p. 91. 
87 Goldie, op cit., p. 24. 
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Jaw of most countries."88 It would thus seem !ha~ t~e _e~ation of the 
various defences will not in reality change earners_ liability much. It has 
also been said that, "it is likely that over the commg years the volu~: ff 
claims will increase whether or not the Hamburg Rules are adopted'. . . n 
other words it would be wrong to attribute the full extent of any pqss1ble 
increase in total insurance costs to the advent of the Hamburg Ru_les. 
Furthermore, it should be borne in mind that P & I Cl~bs cove~ claims 
other than those for cargo loss or damage and these claims also ~crease 
from year to year.90 These two facts are relevant to an assessment of t~e 
real impact of the entry into force of the Hamburg Rules. The four mam 
types of risks covered by P & I Clubs are: · 

(a) Liability for loss of life and personal injury; . 
(b) Liability for loss of or damage to cargo; 
(c) One-quarter collision liability;91 and . . 

92 {d) Wreck removal, damage to fixed objects, oil pollution, etc. 

Of the risks covered by p & I Clubs, the payment of cugo claims am?unt . 
to about 30 per cent of the total.93 Since ca,go risks play such a r_el~hve~y 
limited role in the total risks assum~d _by the P _& _I Clubs, their unpli-

. ·" li bili"ty lll. surance are limited If 1t 1s assumed that the cations 1or a · • b 20 t · 
Hamburg Rules for example, would increase cargo _claims Y ~ayb . 0 

30 per cent the~ the Htotal claims reimbursed to shipowners will e m-
' · u94 creased, overall, by 6 to 9 per cent. · 

74. Ship~wners' insurance costs vary depending on_a number of factors. 
A United States Department of Transport stud_y e~t_unated, for example, .. 
that the net cost of the United States·ocean earners insurance sys~em was 
only 0.15 per cent of their freight revenue, and th~ total cost (clauns hd 
premiums) came to only 2.05 per cent of the freight revenue:95 Anot er 
study indicated that it may amount ~o betwe~n 8 and 25 per . cent of th~ 
running costs for a liner vessel.96 This can be co~verted t? b~ -"".~en _3 an 
5 per cent of the average liner freight rates. An mcrease m liability msur-

88 Selvig, "The Hambur~ Rules, the Hague Rules and Marine Insurance Practice·, op cir .• 
p. 310. 

89 Goldie, op cit., p. 27. 

90 Ibid. . . . 
91 The last three quarters are covered by hull and machmery insurance. 

92 Reynardson, op cit., p. Reynardson l. 

93 Ibid. 

94 Ibid. ·r T · Offi f the 
95 c u LJabi/lty. Study Final Report, prepared by Office o Fac1 1tat1on, . ice o 

A~~iiant Secretary f~r En.vironmenl, Safety, and Consu~er >;1ai.rs, Umted States 
Department of Transportation, Washington, D.C- Jun~ 19 , :· . · • • . 

96 B. G N'l 'Risk allocation in practice today - a shipowners view , Appornonment • • .1 son, 
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ance costs of 6 to 8 per cent v,,ill therefore influence liner rates· only by a 
factor ranging from (3/100 x 1°'/ioy ) to (5/too x 108/100) or 0.2 to 0.4 per cent of 
the total freight rate. · Even if the insurance component of liner rates was 
I O per cent, and the increase of insurance costs went up by 15 per cent, 
this would affect the total liner rates by only l.5 per cent. In this con
nection, the international transportation . procurement manager for . 
DuPont has suggested that nvessel operators, like motor carriers, might 
find that by accepting responsibility, instead of using negligence as an ex
cuse, they might make each voyage less of a 'maritime adventure' and ul-. 
timately find a hitherto neglecti:!d source of cost reduction. n91 
. . . 

75. It must also be borne in 'mind that P & I Clubs in general are more 
cost effective, being mutual atjd non-profit-making, than cargo insurance 
companies. Administrative costs of P & I management accounted in 1979 
for about 3.5 per cent of total Fiaims cost,98 while the Clubs utilize 85 to 
90 per cent of their calls {premiums) for the payment of compensation_99 
An United States study, on the other hand, indicates that little more than 
half of cargo insurance· compahies' premiums go to payment of compen
sation, one third covers cost of administration, and the rest is profit.too 
European cargo insurance companies appear to operate with correspond
ing proportions of 75-20-5 per cent.101 In this corµiection it has been re
ported that cargo insurance profits rose from £27 million in 1984 to £52 
in 1985.102 Seen from a purely'economic point of view, it would seem that 
P & I Clubs are the more ef1!dent type of organization. Risks may be 
covered relatively more cheaply under P & I insurance than under cargo 
insurance and the limited shift in liability acknowledged • by all as being 
inherent in the Hamburg Rules .may result in either no change or a re-
duction in total insurance costs, · 

76. On the other hand, the corning into force of tl)e Hamburg Rules 
will also mean that cargo insurance companies. will have gre"' !r access to 
recourse against carriers. A study by the International Union of Marine 
Insurers (IUMl) in 1978 has sµown that a European average of 10 to 15 
per cent of claims paid by cargo insurers were recovered from carriers 
through recourse action. The corresponding figure seems to be somewhat 

of risk in maritime {flW, Comite .International Maritime, Seminar in Aix-en-Provence 
(France), 9-1 I September 1976 (~ereafler called the "Au: Seminar"), p. 3. 

97 M. Berzon in "General Average C.>utmoded?• op. cir., p. 16. 
98 Reynardson, op clt., p. Reynardson 4. 

99 Selvig, op cir., p. 308. 

100 Cargo Ual,i/ity Studi op. cir., p. 65. 

101 N. Kihlbom, "The Hague Rules and the UNCITRAL Draft•, Scandinavian Insurance 
Quarterly, I 977, 3 l, at 32-34. 

102 Fairplay, London, vol. 307, issue 5475, 15 September 1988, p. 3. 
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higher in the United States.103 It was said abov~ that cargo insurers c~
culate a certain level of successful recourse actions when they set thear 
rates. If successful recourse actions increase after the entry into force of 
the Hamburg Ruies, such actions will result in the retum of some addi
tional monies to the cargo insurers who can then use this income either 
to improve profitability or to reduce the actual premiums without reducing 

existing profit margins. 

77. Nevertheless, increased recourse action will mean increased costs of 
fighting such actions, and some of the savings mentioned in the preceeding 
paragraph will then be spent in this way. It has been stated, for example, 
that: 0 the effect of the new lHamburg1 Rules will be that the number of 
recourse actions will increase and the number of cases in which claims will 
have to be calculated or adjusted twice, each time on a different basis of 
liability and value, will multiply.u104 This opinion, however, confli_cts w~th 
that of cargo underwriters who have observed: p ... the cost of dealing with 
recoveries is rather limited for the cargo insurer as well as for the carrier 
and his liability insurer.»105 Investigation by sample has, for instance, led 
to the view that the cost of recourse actions is low and varies from about 
O.lS per cent to 2 per_ cent of gross cargo premium vol~me.1°6 As the av
erage rate of cargo premiums is about 0.25 per cent, this means that cargo 
insurers' recourse expense normally varies from $US 0.30 to $US 5 per 
$US 100 000 insured value. The cargo insurance market is also very 
competitive, something confrnned by a leading American cargo insurance · 
underwriter who said, when discussmg the repercussions of the greatly 
increased c~~r liability caused by the planned United States Oil Spill 

. P<Jllution Act, »whether rates go up will depend on international compe· 
tition."107 For these reasons, ·most commentators are of the opinion that 
»it is highly doubtful ... whether the alteration of the Hague :;- ules system 
will result in any increase of the total insurance and transport costs,°108 

. 

or if 0 
••• the effect on the overall cost of liability insurance would probably 

not be very great."109 

103 Schallirig, op ci1 .. p. 21. 
104 Crump, "The Influence of the Hamburg Rules on Average Adjustment", London 

Seminar, op. cil., p. Crump 5. 

105 Schalling, op cir., p. 21. 
106 N. Kihlbom; 'The cargo owner's view and his insurance requirements", Au Seminar. 

op. cir., p. 5. 
107 J.A. Hickey in "Pollution Act Vexes Industry,' Journal of Commerce, New York, 11 

September I 990, p. 7 A. 

t 08 Selvig, op cil., p. 316. 

109 Goldie, op cit .. p. 27. 
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78. ~s was s_tated_ above, only a minor proportion of the claims paid by 
cargo msurers 1s ultunately transferred to the carrier by way of recoursellO 
:md the P_& I Clubs may be correct in their for~casts, predicting only small 
mcreases 10 the recovery rate after the entry mto force of the Hamburg 
Rules. If this \s so, then the ~creases would not be at all dramatic, with 
a recovery rate of 20 per c~nt ~creasing the total claims bill by no more 
th~ I~- per cen~.11 I Even if 1his were translated directly into an increase 
of liability ·prenuu~s of 10 per yent, then the influence on freight. rates, as 
was shown abov_e m _paragrap~: 74 _would amount to only about one per 
cent However, m this connection 11 must be remembered that P & I calls 
(premiums) are primarily based:on the shipowners' statistical loss ratio, so 
that the P & ~ premiums will go up only if and when payments made by 

. P & I C_lu?s mcrease. In other: y.ords, there would not necessarily be an 
autom~tlc mcrease of P & I premmms when the Hamburg Rules enter into 
force'. 1ust as there would be no immediate decrease in cargo insurance 
premmms because of the prospect of greater recourse recoveries. It has 
been noted th~t, "the P & I Clµb is not likely to anticipate the probable 
effec~ of adop~1on of the Hamburg Rules by increasing the contributions 
reqmre~ o( s~powner membe~~ of the Association _to cov~r the likely in
crease 10 liability for cargo clauns. · The Hamburg Rules will not be uni
versally adopted overnight but 'will no doubt come into effect gradually 
and quite apart from that it will be some years before the effect on carg~ 
claims experience of adoption of the Rules becomes clear.#112 P & I Clubs 
might increase t~e~ c~s at first to ~ard against the increased liability 
because of the elimination of the. nautical faults defence, but if this defence 
is given up by the shipowners voluntarily,113 the implementation of the . 
Hambur~ Rules will not change anything in this respect and the cost in- . 
crease will consequently not be 'attributable to the new Convention. 

79. A final no_te on this. subject is the reminder that when the Hague 
R1;1les were bemg negotiated, they were also strongly resisted by 
shipowners who f~ared the incr~ase in their liability. This is a natural re
action of any busmess to any matter which may affect costs, and hence 
profits. 

1·10 Kihlbom, op cit., p. S • . 

111 Goldie, op cir., p. 27. 
112 Ibid., pp. 27-28. 

113 See below under section C. Economic and commercial implication~ of the Hamburg 
Rules and the MT Convention. . 
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B. The MT Convention 

80. This section analyses some of the more prominent arguments that 
have been put forward by various parties including ~ultimodal transport 
operators, shipowners, shippers, freight forwarders, tnsurers and legal ex
perts on the likely economic and commercial C?nse~uences of the e!ltry 
into force of the MT Convention .. Where possible, 1t draws conclusions 

therefrom. 

81. The position before the entry into force of the MT Convention is 
that one or more segments of a multimodal transport operation may be 
governed by the mandatory provisions of some statutory law, but that 
there are generally no mandatory provisions governing the whole of a 
multimodal transport.I 14 Moreover, the application of statutory rules to 
each mode of transport or segment of a rnultimodal transport is fragmen
tary, unpredictable and widely different in different cou~tries.t_ts It ha~, for 
example, been said that even when there is an applicable _mtemat10nal 
convention, the limits of its application are often problematic and. uncer
tain. This applies not only to the CMR, for example, but equally to the 
Hague Rules or the Hague-Visby Rules, and it is quite ~o~on to fi~d 
that a unimodal convention is applied or interpreted very differently m 
different ·countries.116 It is not only the ocean transport industry that 
complains about conflicting liability regimes. A spokesman of the Inter
national Road Transport Union (IRU) said in 1984 that 'roll-on roll-off 
operators were losing business because of 'insu_rmountable' disci:ep~cies# 
(in 'uability regulations'),117 Moreover, ·the sunultaneous applicatmn of 

. these two legal systems [the International Carriage of Dangerous Goods 
by Road (ADR) and the IMO dangerous Goods Code) results in non
identical sums being due to the injured party in case of lo~~ or dam~ge 
occurring during the sea crossing. 6

118 Hence #the IRU express!.d the wish 
that solutions be found rapidly to these problems so that multimodal 
transport operations, which are particularly favourable for the protection 
of the environment and growth of economic activity in general, will be 
able to expand as they merit.•119 Similarly, it has been noted that .. the in
surance of multimodal risks requires an indifference to the means· of car-

114 See also paragraph 39 above. 
11 s Diamond, •Legal aspects of the Convention•, Southampton Seminar, op. cit., p. C2. 

116 Ibid., pp. C2-3. _ 
117 "lntermodai transit 'hit by liability differences••, Uoyd's List, London, 29 September 

1984, p. 3. 

118 Ibid. 

119 Ibid. 

TD/B/C.4/315/Rev. 1 
page 45 

riage used and to the blurring which also takes place between the 
traditional classification of insu'~ce i-isks.•120 

82: _ The MT _Convention seis out to unify the present multitude of li
~bility sy_stetJ?S tn ~se for combined or multimodal transport. However, 
m s~ dotng 1~ retams a remar~a~le de_gree of flexibility. Although, ac
cordmg to article 2, the Conventmn will apply to all contracts of multi
modal transport if the place of takingcin-chai-ge or the place of delivery is 
located in a Contracting State,[it should be borne in mind that the man-

. datory provisions of the Convention mainly concern compensation for 
l?ss of, or_ damage to, the goo~s as well as compensation for delay in de
livery, while the more dangerous risks for commercial and uninsurable 
losses, e.g. the risk of' fre~ght increa~s, liberties to reroute the transport 
m to cancel the contract m cai,e of hindrances and force majeure, are left 
outside _its inandat?ry regime. Furthermore, the preamble to the 
Convention emphas12es, inter alia, that the Convention should not affect 
the applic~tion of any intemat1-onal convention or national law relating to 
the regulation and control of transport operations; and gives shippers the 
freedom of choice between multimodal and segme_pted transport. In this 
way, the Convention allows for a number of exceptions which, taken 
together, reduce its mandatory:application. · 

83. In other words, according to the preamble (c) and to article 3 (2), 
there is first of all the "freedoa( of the consignor to choose between mul
timodal transport and segmented transport. Sec;ondly, there are the other 

. types of multimodal transport• operations which fall outside the Conven-. 
tion. These are: 

• Operations which according to article l ( I) cart be defined as 
npick-up and delivery of goods"; 

• Operations which fall under the CIM and the CMR, according 
to article 30 ( 4); an4 

• Operations where multimodal transport takes place between 
two States of whicl\ only one is a Contracting State, if "both 
these States are at tpe time of entry into force of this Conven
tion equally bouildr by another international convention• ac-
cording to article 38~ · · 

84. These exclusions have tile following consequences: 

(I) To exclude practically all 'pure• air cargo transport with its as
. sociated ground moves to and from airports; 

120 A.M. Stirling, "lnsuranq! coverage for multimodal transport risks - new developments•, 
· 6th ICC Shipping Conference, Liner Shipping in the 1990s, ICC, Hamburg, 25 June 

· 1990, Section C., p. 3. 
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(2) To expand the concept of #pick-up and delivery· from air to 
other transport modes;lll 

(3) To all~w the shipper to select segmented transport instead of 
multimodal transport;m · 

(4) To exclude all transport which moves under the CIM or· 

(5) 

(6) 

CMR.123 

To allow other conventions already in force preference over the 
MT Convention in certain cases; 

In addition, it has been argued that the list contained in article· 
30 of the Convention is non exclusive and that the omission of• 
the Hague Rules from that list· has . been an over
interpretation.124 

85. Yet the mandatory application of the Convention, when a multi
modal tr~sport contract has been concluded in accordance with article 
2, has created strong opposition to the Convent~on in some cir~les.. A 
leading commentator worried, for example, back tn 1980,125 that 1t mtght 
not be possible, at the time the contract was made, to tell whether the 
transport would be subject to the Convention. His _argum_ent wa~. that 
some containers might move from port to port, others inland m transit and 
others again in true multimodal transport moves. This multih1de of 
choices still exists, of course, but it is doubtful that a carrier today would 
not know in advance which container would go where. Developments of 
rnultimodal transport over the last decade have clearly been in the, direc
tion of door-to-door transport with the number-of containers handed over 
to the consignee at the port of discharge being limited. In any case, the · 
carrier would know with a considerable degree of certainty when he takes 
the contamer in charge how it is going to be handled at the o her end· of 
the ocean transit. Hence any doubt over whether a certain transport op-

121 How the courts are going to treat such inJerpretation of t~e-~oncept or 'pick•Ujl and 
delivery· is, of course, a matter of speculauon, but the poss1bibty would appear to ex-
ist. . 

122 This possibility is not likely to have a great impact on th~ scope of application of the 
Convention in view of the continuing trend towards fully mtegrated transport. 

113 See, for example, M. Booker, ·The effect of the multi111~al coi:ivention on international 
shippers", Southamp10n Seminar, op. clt., p. E7, which gives _an example. of the 
magnitude of this exclusion, saying that in terms of C~ R alone this excludes ,some 64 
per cent by value of the United Kingdom's transport with other countrtes m Europe. 

124 K. Nasseri, "The Multimodal Convention', Journal of Maritime Law and <;:om_mer~e, 
Vol. J 9, No. 2., April }988, p. ,248, footnote 86. The correctness of this view 1s, 
however. questionable. 

125 Diamond, op. cit., p. C28. 
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eration will be subject or ~ot to the Convention would evaporate. It has 
also 1?een suggested that 1t would be possible to issue documents that 
~ontam two· sets of provisions, pne to apply if the relevant sea convention 
1s held ~o govern the transit, th~ other to apply if the MT Convention will 
be applicable.126 Such types ofdocuments are already in common use.121 
In_ any case, for objections_ regarding the mandatory applicability (in cer
tam cases) of the ~o!lventmn to be relevant! one would expect the same 
opponents to be similarly opposed to all other international conventions 
that are mandatorily applicable, for instance, the CMR (article 41) the 
Warsaw Convention (articles 23 & 32), the Hague Rules (article III (8)) · 
etc.,. yet the t~nsport world bas lived hannoniously with these con
ventmns for quite some time. 'fhis is so despite ofthefact that the CMR, 
for example, Ill some cases imposes liabilities on the carrier considerably 
more stringent than those under the Hague Rules. 

86 .. It has als,? been.said that ;because the Conventio~ empowers a con
tractmg party to regulate- and control at the national level multimodal 
transport operations and multtjnodal transport operators ... 8 128 it restricts 
the liberty _of_ tran~port N operat9rs. However, Governments have always 
had a sovereign nght to re~late at the national level' and the mere 
remind_er of this in articl~ 4 alte.rs nothing,12.9 Similarly, it has been said 
th_at this po~er may depnve M'.f Os of th.eir choice of transport mode,130 
but, the ch01ce of route and c9nsequently of modes, according to article 
8 (1) (m) which req~es t~e "inten_ded:ioumey route, mode of transport 
and places of t~anshi~ment to _be recorded on the MT document only ·•if 
known at the tune of issuance Qf the MT document," rests with the MTO. 

87. It has been argued that when the Convention comes into force 1 ts 
·imprecise language" might create problems. Others have countered this 
saying that "this perception is basically a result of lack of familiarity with 
the text of the Convention".IV Nevertheless, it must be :--lmitted that 
ther~ are p~ssages w~ch at lea'st leave open the possibility c.f a number 
of differ~nt mterpretahons. On~ example would be article I (I) on pick-up 
and delivery, where no attempt has been made to define eµ.ctly what 

126 Ibid., p. C29. 

127 See e.g. P_& OtL's CT document which has one set of rules for segmented and anothe; 
for combined I.JansporL . · 

128 Italics added. 

119 See also Commentary on the ·Co,nveni/011 of 19 May 1956 on the Contract for the 
International Carriage of Good.r b,r Road ( CMR), (ECE{fRANS/14), chapter 11. 

130 Federation fra~c;a!se des commissior;~ires et auxiliaires· de transport commissionaires en 
douane, 1.Jans1Larres, agents !°artt~mes et aeriens, •5seme assemblee generalr, 
Bordeaux, 2 and 3 June, 1988,. far1s, 1988, Report of the Maritime and Mulrimoda/ 
Transport Commission, p. 10, item IV, para 6. · 

131 Nasseri, op. clt., p. ~49. 
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constit'1tes such pick-up or delivery, so that it _is impossible to determine 
when the subsidiary transport function of a pick-up, for e~ple, ceases 
to be subsidiary and becomes a second (major) transport leg tn the whole 
transport. This argµment has been countered by an?ther c?~e~tator 
who observed that even though "the language of this prov1S1on 1s not 
particularly elegant, the intention is very cle_ar.'"132 

88. Another point of contention has been what is referred to as_ the 
Convention's uniform liability syste~. Damag~ to. goods can be either 
localized, i.e. it is possible to detemune on whic~ ~o~e ?f _transP<_1rt the 
damage occurred or non-localized or '"concealed, 1.e. it 1s unposs1ble to 
detemine where tbe damage occurred. In the preparato~ work to the MT 
Convention, two fundamentally different approaches with ~espect. to the 
relation between multimodal transport and the underlymg utumodal 
transport stages were considered. One apl?roach was to_ incorporate the 
precise rules relating to the specific modes into the multunodal tr3:11sport 
contract whenever loss of, or damage to, the goods could be ~oc~ed to 
a specific segment. In that case, the claimant woul~ be placed_m t_he same 
position as be would have been if he had entered into a spe~~ 

1
cont_ract 

for that part of the transport. This i~ called·the •netw?rk" pnnc1plc, smce 
the multimodal transport contract relies on the und~rlym~ n~twork of rules 
governing the specific modes of transport. . This p~ctple ha~ been 
favoured until the adoption of the MT Convent10n and 1s reflected m mo~t 
current combined or multimodal transport documents: . J:iowe~er? it 
should be observed that any application of the network liability pnnc1ple 
requires that loss or damage can be localized to a specific. segme!]t of t~e 
transport. Although some say that up to 80 per cent of clauns occurrences 

... are. known Ioss/damage,133 others have said th~t '"a ~gh percentage of 
cargo damage ... is 'non-localized,""134 and .. contamer claims nearly always 
involve concealed damage, and there is generally little pro?f a~ to who_ or 
what caused the damage:ns A leading commentator said, · 1n practice, 
nearly all claims are settled without any recourse to the net"."'o~~ system, 
particularly as recourse to it has no practical effect up~n th~ lia?ility_of_the 
CTO ... N136 Furthermore, the network system, despite its. limited 
operation in practice, has the commercial disadvantage that neither the 

132 E. Selvig, "Background to the Convention•, Southampton Seminar, op. cir.; P· AJ. · 

133 M. Graham, "The economic and commercial implications of the multi-modal conven
tion· , Southampton Seminar, op. cit., p. F6. . 

134 Selvii, op. cir .. p. A14. · . 
135 1- Betz, "Too many cooks has intermodal in a, stew", Distribution, Chil~on Co., Radnor, 

PA 19089, Vol. 86, No. 1, Januuy 1986, p. 46. 
136 Lord Diplock, "The Genoa Seminar on Combined Tr~spo~t; ~emlnarlo .sul tr~~spord 

comblnari (hereafter called the ·Genoa Se~nar"), Untvers1ta di Genova, Stabihmento 
Tipografico 'Pliniana•, Seki Umbro (Perug1a), 1974, p. 8. 
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owner of high-value goods nor;his insmer can know in advance.how the 
risk of any loss or damage to them will in fact be allocated; nor does it 
appear in practice to have any compensating economic .advantages in 
reducing the •risk costu of intetniodal transport.'"137 In any event, it :will 
in many cases not be possible to pinpoint where the damage took place, 
since loss · or damage ordinarily cannot be ascertained before the goods 
have arrived at their destination and it will then remain unknown where 
and under what circumstances ~he loss or damage has occurred. In such 
cases it will not be possible for the MTO to recover from his subcontrac
tors what he might have to p~y to his customer. This fact (inability to · 
recover from a subcontractor because the mode where the damage took 
place cannot be identified) represents by far the greatest risk for the MTO. 
It exists . equally under the Hague Rules, the Hamburg Rules, the MT 
Convention and the ICC RuJe~ for that matter. 

89. The pure network principle poses certain di.liiculties for the parties 
to anticipate and. assess theiI respective risk exposures.138 Since present· 
levels of liability range from an arbitrary per-kilogramme limit imposed 
by some CT documents or SDR 2 per kilogramme for sea transport under 
the 1979 Protocol, through SDR 17 per kilogramme for air cargo, to 
£100 in gold per package under the Hague Rules (or £100 per package for 
sea transport under the Hague ·Rules if the •Rosa s• ruling referred to in 
footnote 57 does not apply), :with lower levels existing for some land 
modes, it is, under the network system, impossible to predict before the 
transit commences which limit! will b~ applicable in case of localized loss 
or damage. ·· · 

90. The pure uniform system, on the other hand, provides one uniform 
set of rules on liability with uniform limits. A pure uniform system with 
limits based on those operating at sea, be they the .Hague Rules, the 
. Hague-Vis by 'Rules, or the Haµiburg Rules, would thus deprive shippers 
of taking advantage of the higher limits of liability available t nder other 
modal conventions, such as ·the Warsaw Convention, the CIM or, the 
CMR. One participant of th~ Genoa Seminar was of the opinion that 
'1iability should be uniform and certain,"139 and another confirmed that 
insurers would find Ngreater ~cO:nornies in a uniform system with its higher 
level of liability than with a fluctuating system with increased adrninistra~ 
tive costs."140 At_the same Genoa Seminar a third participant believed that 

137 Idem. 

138 Particularly when the. MTO reserves himself the liberty of performing the mul1imodal · 
transport as he pleases, a,iid perh11ps chooses maritime· transport instead of air trans
port, the protection which the shipper enjoys might be considerably lower than ex
pected. 

139 Diplock, Genoa Seminar, op. clt,, I'· 214. 
140 Verbatim records, Genoa Seminar; op. clt., p. 220. 
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"the future lies with a unifonn law."141 To accommodate both of these · 
views, the MT Convention has adopted a mixture of the two systems in 
that it has unifonn rules of liability, but varying limits of liability depend
ing on a number of factors. Furthermore, in setting a limit of liability for 
non-localized claims, the MT Convention differeQtiates between multi
modal transport moves which include a maritime segment, and those that 
do not. In the first case, a limit which is only slightly over that set by the 
Hamburg Rules is established. In the second case, the lowest interna
tionally recognized land transport convention limit in force, that of the 
CMR, is used. This reflects the basic idea behind the network principle. 
The network principle has also been incorporated in order to permit the 
claimant to invoke, with respect to localized loss or damage, the higher 
limit of liability which would be provided under any 'applicable interna
tional convention or mandatory national law" relating to the mode of 
transport used during the particular stage of the multimodal transport to 
which the loss or damage could be localized (article 19). A similar prin
ciple is used by the new UNCT AD/ICC Rules on Multimodal Transport 
Documents (Rule 6.4).142 The 8.87 version of the FIAT A FBL, which is 
subject to the (old) ICC Rules, has a similar clauset43 except that the ICC · 
Rules did not foresee the possibility of a non-maritime multimodal trans
port move. The new UNCTAD/ICC Rules on Multimodal Transport 
Documents do (in Rule 6.3). 

91. . It can be said that the MT-Convention institutio~alizes what most 
responsible MTOs are already doing. This is because of the close re
lationship between the Convention and the ICC Rules. For example, in 
both the ICC Rules and the MT Convention: 

• The CTO/MTO acts as a principal for the entire transport;l44 
• The CTO/MTO is-liable from door-to-door;l45 

141 Ibid. Professor Malintoppi, p. 223. 
142 The UNCTADJICC Rules on Multimodal Transport Documents: Rule 6.4 reads, 

"When the loss of or damage to the goods occurred during one particular stage of Lhe 
multimodal transport, in respect of which an applicable international convention or 
mandatory national Jaw would have provided another limit of liability if a separale 
conlract of carriage had been made for that particular stage of transport, then the limit 
of the MTO's liability for such loss or damage shall be determined by reference to the· 
provisions of such convention or mandatory national law. 

143 FIATA FBL clause 6.B. reads, "When in accordance with clause 6.A.l the Freight 
forwarder is liable to pay compensation in respect of loss or damage to the goods and 
the st.age of transport where the Joss or damage occurred is known, the liability of the 
Freight Forwarder in respect of such loss or damage shall be detilrmined by the pro-
visions contained in any international Convention or national Jaw ... ." 

144 ICC Rule S {a); UNCTAD/ICC Rule 2.2. 
145 ICC Rule 2 (a.); UNCTAD/ICC Rule 4.1. 

• 

• 

• 

• .. 
• 

• 

• 

• 

• 

TDiB/C.4/315/Rev. I 
page 51 

The CTO/MTO i~ allowed to issue either a negotiable or a 
. non-negotiable M11 document;146 · 
Th~ possibility of derogai~g from the. Rules/the Convention is 
derued·l47 
-(\- _unif~rrn minimum limit of liability for non-localized damage 
1s rmposed;148 
A different limit of liability in case of localized damage is al~ 
lowed;149 
Licencing by Governments of CTOs/MTOs is permitted·tS.o 
Governmental regulation of . certain aspects of multimodal 

. transport is permitted;1s1 
The CTO/MTO is liable for delay;152 . 
The CTO/MTO is.responsible for the acts of his servants and 
agents;153 
The burden of. proof of knowledge on the p~ of the 
CTO/MTO of the dangerous nature of cargo is placed on the 
merchant;154 . 
The merchant is all.owed to treat the cargo as lost if not deliv
ered 90 days after the expiry of an agreed time limit•t55 
An unbreakable limit of liability is · imposed 'unless the 
CT~/MTO has ~~~e~sly caused damage to the.cargo; andt56 
A tune-bar for suits 1s tmposed (nine months for the ICC Rules 
and the ~NCTAD(ICC Rules on Multimodal Transport Doc-
uments; six month$ for the MT Convention).157 

9~ .. During the transition period from 30 April 1991 when the Com
mis~1on on Sea Transport of the ICC approved the new rules and at least 
until_ they officially come into force, most current CT documents will 
contume to be ruled by the old ICC Rules. ~ey will, however, gradually 
be replaced by new MT documents drawn up tn accordance with the new 
UNCTAD/ICC Rules on M~ltimodal Transport Documents. 

146 ICC Rules 3 & 4; UNCTAD/ICC Rule 4.3. 
147 ICC Rule 1 (c); UNCTAD/!Cc'Rule 1.2. 

148 ICC Rule 11 (c); UNCTAD/ICC Rules 6.1 and 6.3. 
149 ICC Rule 13; UNCTAD/ICC Rule 6.4. 
150 ICC Rule 2 (b); UNCTADilCC Rules: no such rule exists. 

151 ICC Rules 8, 12_(g), 13, and 14;1J]NCTAD/ICC Rules 6.4 and 13. 
· 152 ICC Rule S (f); UNCTADilCCiRule 5.2. . 

153 ICC Rule 5 (b); UNCTAD/ICC Rule 12. 

154 ICC Rule 8; UNCTAD/ICC R~le 5.1. 
155 ICC Rule 15; UNCTAD/ICC Rule 5.3. 
156 ICC Rule 17; UNCTAD/JCC Rule 7. 

157 ICC Rule 19; UNCTAD/ICC Rule 10. 
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93. However, by no means do all current combined transport or multi
modal transport operat<?rs follow the ICC Rules; for those that do not, the 
entry into force of the MT Convention will indeed introduce . a number 
of changes with effects varying depending on the wording of their present 
documents. The Convention will, however, have one distinct ~dvantage 
over the existing situation: it will create a semblance of order out of the 
present chaos of liability system_s now in force and thus "achieve a measure 
of uniformity in the field of combined transport liability . ..,158 As an ex
ample of this chaos, it has been ·said that the "variations in US doµiestic 
railroad liabilities· are bewildering,"1S9 because the liability for a given 
multimodal transport movement inside the United States currently varies 
depending on which railroad moves the cargo. One American commen
tator has written: ..,the broadening scope of middlemen and the overlap in 
activities and responsibilities among them ·[the parties to a combined 
transport contract} (permitted by deregulation), when combined.with de
regulation of direct carriers, leave the customer in a quandary as to what 
liability rules may apply. Until the dust settles and some of these 
questions are resolved in Congress or in the courts, shippers must talce 
special care .... 160 Transport by air is equally • confusing, since, although 
there are at least 114 contracting parties to the Warsaw Convention161 

there are also over 40 different versions of this Convention applying in · 
different countries.·162 Introduction of a ~ingle liability multimodal trans-· 
port regime will eliminate these variances. · This, in particular, will_ assist 
smaller shippers who often lack the sophistication necessary to protect 
themselves. 163 

94. Compared with segmented transport including transport on •inter
modal• bills of lading, where the shipper, in case oflocalized -damage, must 
often claim against individual sub-carriers whom he does not know, rather 
than against the carrier with whom he has made the transport c mtract, the 
MT Convention simplifies claims procedures in t_hat the shipper in all 
cases claims against the MTO. This greatly reduces the administrative cost 
of shippers' claims handling. 

158 Diamond, op. dt., p. C27 .. 
159 J . Betz, "The intermodal liability mess•, Distribution, Chilton Co., Radnor, PA 19089, 

Vol. 86, No. 12, Dea!mber 1987, pp. 28-33. 
160 J.H. Mahoney, Intermada/ freight Transport, Eno Foundation for Transportation, Inc., 

Westport, Connecticut. 1985, p. 75. 
16t Principal lnstT1Jmencs of 1he Warsaw System. 2nd edition, 1981, JATA Legal 

Department, Canada, pp. 70-77. 
162 ICC Business World, Paris, April-June, 1985, p. 22. 
163 J. A. Coolce, " lntermodal Claims: h the solution finally at hand?- Traffic Management, 

n.p., November 1987, p. 67. · 
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95. With respect to localized loss or damage, it is often far from certain 
that the MTO or CTO or freight foiwarder acting as a carrier will have 
an~ significan! ~ssib~ties of iecove~g what he might have to pay to the 
cl~an!. lni_s 1s part1~ularly ~rue with respect to any loss or damage oc-· 
curnng m the mtermedtate stages between the different transport segments. 
~arehousing and cargo handling enterprises usually disclaim, liability or, 
m any event, reduce their liability by even lower limitation amounts than 
those ~hich apply to any one: type of transport. Furthermore, in many 
countn~s, domestic transport piay not be subject to mandatory law or, 
altemahvcly, may allow greater reductions of liability than under the 
international conventions dealing with -the different modes of transport. 
The entry into force of the MT Convention will not alter this situation. 

9~. What it may alter, how<;ver, is the freight forwarder's perception of 
himself. Before the MT Convention came into being, freight forwarders 
were content with being agerits, never carriers in their own right, even 
though they might have undertaken all the duties ~f a carrier including is
suing a house bill of lading. : On that house bill of lading they would, 
however, carefully note that they were acting Nas agent for the shipper• and 
not as a carrier. This left the freight forwarding industry in its traditional 
place, and with its traditional role as a relatively minor . player in the 
transport chain. The advent : of non-vessel operating common carriers 
(NVOCCs) in the United Sta~es initiated a change. In 1984, the United 
Kingdom's Institute of Freight Forwarders (IFF) published a new set of 

· standard trading conditions reflecting the world-wide trend for forwarders · 
to talce on the role of CTOs · and to •abandoll their traditional role of 
paper-pushing agents."164 In taking on this role as CTOs, the· IFF •insist~d 
on adequate through transport, liability insurance cover as evidence of an 
applicant's respectability, or, othe·rwise stated, his suitability to become an 
IFF member, or indeed to remain one.nt6S This more actiy- role is also 
clear from the wording of the backclauses on the FIAT A FB L and in the 
very positive and active role p)ayed by FIAT A in the promotion of com-
bined or multimodal transport, . 

97. One .reason often cited in opposition of both the Hamburg Rules 
. and the MT Convention has been that their limits of liability are too high. 
It has, however, been said tha{ "in the past limits of liability have usually 
been generous to claimants at the time that they were agreed [but that) the 
absense of a regular subsequent review of those limits, coupled with the 
·progressive inflation of all currencies, ... has rendered them often inade-. 

164 "Liability insurance strikes a mutual note", Containerization· Jn1erna1icnal, London, 
Occef!lber 1984, p. 55. 

165 Ibid. 
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quate ... 166 This lack of a suitable mechanism for reviewin~ t~e limits has 
resulted in very infrequent adjustment. Nevertheless, the limits have been 
increased on several occasions.167 To facilitate future amendmends to the 
limits of liability, the MT Convention has been equipped with a method 
that allows revisions of the limitation amounts (article 39). · However, the 
requirement of a two~thirds majority for the adoption of any such 
amendment precludes fn;quent changes.· 

98. The MT Convention setli out to resto~e the balance that existed 
between carriers and shippers in 1924 by restoring the per package· ~ta
tion to . its traditional prominence and attempts to redress the dec~g 
purchasing power of the limits of li3:b~ty. That co~tinu~d world-wide 
inflation will work to reduce even this unprovement is. evident. Never
theless; in most cases, the MT Convention's limits of liability are ~gh_er 
than those in force for most other modes of transport. Whether the limits 
are also above the Hague Rules' limits of £100 depends on the interpreta
tion of the latter amount. If considered to be £100 in gold, then the Hague 
Rules' limits are of course far higher than those of the MT Convention. 
The effect of the NRosa S .. ruling referred to in footnote 57 was that the 
package limitation was set at £6,630.168 But, of course, with the Hague 
Rules also come the many defences open to the carrier under that 
Convention. That the Hague Rules' limits in any case are inadequate 
today can be seen from the fact that one United States owner has decided 
unilaterally to increase the limits of liability from $US 500169 to $US 
1,000. 

99. If no sea or inland waterway leg is included in the transit, the limit 
of liability under the MT Convention for non-localized damage is, as 
mentioned above, set to that of the lowest land convention in force, the 
CMR, i.e. SDR 8.33 per kilogramme. In this case there is no package 
limitation. Owing to the limitation in force for multimo:'-.1 transport 
which includes a sea leg, i.e., either SDR 920 per package 01 SDR 2.75 
per kilogramme, the land per kilogramme limit may in some cases result 
in a lower limit of liability for localized land damage, for the reasons . de
scribed in footnote 23 above, than that which the _shipper might have ob
tained had the damage been concealed. 

100. · In cases of localized damage, that is when it has been possible to 
detennine during which mode the damage took place, the MTO's li~bility 
will depend on the level of limits of liability in force for that particular 

166 Diamond, op. cir., p. C24. 

167 See paragraph 56. 
168 See paragraph 56. 
169 The United States equivalent to the Hague Rules' £100. 
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mode if ·an applicable international convention or mandatory national law 
provides a higher limit of liability than the limits• that were referred to 
a!>ove. \~~ several international conventions have higher per 
kilogramme limits than the MT Convention, the package limitation of the 
MT Convention may effectively produce a higher limitation amount than 
those of the other conventions fur the reasons described above. The result · 
of this will be that the MTO's liability is likely to exceed that of his sub
contractor. This will presumably encourage MTOs to select their sub
contractors with great care and take extra precautions to reduce or avoid 
loss or damage.· · . · 

IOI. · It may, in this connection, be well to remember that the· MT 
Convent~on does not arpiy to _claims which the MTO may have against 
one o_f his s1;1b-contractmg earners. Such claims are governed · by the ap
prop?ate urnmodal convention or national law in force for that leg of the 
multunodal ti:ansport. ConsequentlY_, when the limits of liability of the 
MTO, according to the MT Conventmn, exceed those of his subcontrac
tor under, f~r example, the Hague-Visby Rules and the Hamburg Rules, 
the MTO will not be able to recover as much from his subcontractor as 
h: may be required to pay to a claimant. To cover this liability, the MTO 
will have to turn to a liability insurer. 

102. Furthermore, where the MT Convention is in force in parallel with 
the Hague Rul.es or the Hague-Visby Rules, cases may occur where the 
MTO is liable, but the ocean carrier, because of the article IV defenses, is 
not. In such cases the MTO will have to bear the entire liability. For thi.s 
reason States that' become contracting parties to the MT Convention 
should also consider becoming contracting parties to the Hamburg Rules. 
However, even under the Hamburg Rules there could be situations where 
the subcarrier may not be liable while· the MTO is. That would, for ex
ample, be so in the .case of fire, where the shipper was unal-·e to prove 
fa~lt or neglect of the (ocean) carrier according to the Hamburg· Rules' 
article 5 (4). As there is no similar rule on fire in the MT Convention, the 
MTO could be liable without being able to seek recourse against his sub
contractor. For no11-localized damage, however, there is Hrelatively little 
to affect co~tsn17o and while the limits are higher than the existing ones, it 
has been said that the extra cover needed would 'perhaps not be expensive 

. to provide.N171 . . . 

103. _This state°!ent h11;5 ~en supported by a leading maritime lawyer, 
who said that the fmanc1al rmpact of the Convention seems ... to be nei-

170 M. Marshall, ·Insurance and the Multimodal Convention•, Souchampton Seminar, op . . 
~~m .. 

171 Ibid. 
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· • · · · rt t "112 A leading in-ther inequitable nor, m the last resort, verJ unpo an ·. • . nlik 
1 

· 
surance expert has also said that "it [the MT Conventton) 1s u . e Y to 
lead to massive premium increases, or for that m~tter ~o giant new 
claims:•111 As the same pe~on further stated1 when d!sc~ss~g the_ p~b
lem of extra insurance required to cover the difference m limits ~f liability 
between the . MTO and his subcontractors, .. pr~v_ided then: 1s no. t 
emption under the unimodal. regime, the extra liability pr<?tectmn may 
provided without much difficulty or expense:174 A Canad13:11 ~tudy on ~he . 
conse uences of the entry into force of the M_T Convention states t ~t 
"car 0c\nsurance premiums ought to fall, but this wo~ld not happen until · c1ru!s experience against MTOs under the Convent10n [has been) de~el~ 
oped and assessed."175 Further, it has been sai~ that "the whole s~bJe~t 
of liability has to be put into a proper perspective, the amounts pait \ t 
b efficient MTOs on cargo liability claims do not present one o t e 
iJajor problems in the through transport_ industry_ today."17~ It must also 
b b · ffilJl. d that nwhcther the vanous earners or bailees accept a_ 

e omc ID . . . · h ltim t 
greater or lesser liab~ty ~r even no liability at all does not ID t e u a e 
affect the total prennum. 177 · 

104. Owing to the higher limits of li;b~ty of the MTO,. it _h~ been 
suggested that the shippers' need for cargo msuran~e ~ould diminish, b~t . 
not disappear, even though the "MTO has full lia~ility for m'?st goo 5 

under the Convention. "178 On the other hand,_ a leadmg mut~ msurance 
expert recently stated that: "'Tbe demand for o_ne-stop shoppm9 subverts 
traditional insurance distinctions between manne and non-m~e, cargo 
and liability, personal and corpor~te {~surance)_."179 The .MTO 1s no!~ 
like the road hauliers, or rail earners m the Urute~ States, who arc vrrt .. 
insurers of the goods they transport unless the shipper has .chosen a rt:· 
lease" (reduced)· freight rate. ISO On the oth~r han?, some ~ ~t~d States ~ 
carriers offer their customers "a package mcludIDg full liability, door-to 

172 Diamond, op. cit., p. C23 .. 

173 l\larshall,' op. clt., p. DI. 

174 Ibid, p. D6. . rJfl I t du t 
l7S The Multimodal Convention, the effect on Canadian shipper and rra ~c _serv ce n r 7 

rrade procedures, Study no. 3, McMillan, 8inch, Banisters & Sohc1lors; n.p., n. 
(198·2~). (hereafter called "Study no. 3. "), p. 56. 

176 Graham, op. cir., p. FlO. 

177 J Isaacs, •cargo Insurance in relation to through transp~rt•, Thro~~ rarr:;~!~ 
~oblem areas documentation and insurance, a two-day seminar orgamz Y aacs 

~f London Pr~ss Ltd., The London Press Centre, London, June 15/16, 1973, P, Is 
\. 

178 Graham, op. cil., p. F8. See also Diamond, op. clt., p. C28. 

179 Stirling, op. cit., p. 8. C be t 
180 •one law for them .. ." prepared by the law firm Grove, Jaskiewicz,_G~i~ ~

6 
° 
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;: 

Washington DC., Cargo Systems, ICHCA, London, Vol. 13, No._4, pn • P-
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door responsibility, claims protection on intermodal concealed damage of 
unknown cause or unlocated occurrences and simplified loading 
standardsnl81 for a limited fee of $US 8-12 per trailer. Similarly, some 
VO-MTOs are offering the same kind of service at ru.ghly competitive 
rates.n1s2 Thus the idea that the carrier may be able and willing to cover 
full liability for goods in his custody is· not new: In this connec:tfon; ii 
inay be useful to note that the Canadian study referred to above had esti
mated that happroximately 80 per cent of the commodities in Canada's 
international maritime trade will be covered by the [Convention's} · 

· limits. "18~ It further stated that "'the, more stringent basis and higher levels 
of liability under the MTC work to the banks' advantage"184 sirice 'banks 
will have· an enhanced ability to recoup advances made under documen
tary credits whether directly as owners of the ·goods or indirectly as the 
result of successful claims by the importer himself."185 This has led 
Canadian banks to 1ook favourably upon the Convention .. "t86 

105. Owing to the international character of multimodal transport, ina
bility by the MTOs' insurers to . settle claims in foreigri exchange may 
render national MTOs uncompetitive · and thus be counter-productive in 
a country's export drive. One consequence of this is that national insur
ance companies wishing to underwrite MTOs' liability must be prepared 
and able to settle claims in foreign exchange. Insurance companies or 
brokers with international connections would have an advantage in such 
a case. This is the reason why ·the Canadian marine insurance industry, 
for example, opposes the Convention since it, inter alia, Nforsees the 
potential of a loss of business by small Canadian insurance agents:"181 Jn 
addition to these examples, much of what was said above in paragraphs 
50 to 76 on the Hamburg_Rules applies equally to the MT Convention. 

106. In this connection, it may be relevant to quote fron, the United 
States Department of Transport Cargo Liability Study, carried out ~ 
1974-75 hto broaden our understanding of today's cargo liability system in 
order that future domestic legislation and international conventions may 

181 J. Betz, ~The inlermodal liability mess", Dis1riburion, Chilton Co., Radnor, PA 19089, 
Vol. 86, No. 9, Septemj)er 1987, p. 58. 

182 "TFL Will Sell Cargo Insurance•, The Journal of Commerce, New York, 19 September 
I 988, p. I B. See also "Full liability could still become an issue., Containerization 
International, London, August, 1985, p. 55 . . 

183 SIUdy no. 3, op. cit., p. 51. 
184 Ibid, p. 45. 

185 ldem. 

186 Study no. 3, op. ell., p. 47. 
187 Ibid, p. 53. 
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better serve the needs of commerce.'188 Appendix I of this study lists the 
effects of {an) international multimodal transport convention on the De
partment of Transportation cargo liability study goals. The appendix 
states, inter alia: 

(I) "A multimodal convention would improve the indemnification pro
tection for the cargo interest because they would no longer be in 
doubt about the applicable liability system . . 

(2) The cargo interest would know more about the risk of carriage and 
the protection- they would be able to expect because concealed loss 
and damage would be covered by a multirnodal convention. 

(3) 

(4) 

A multimodal convention would expedite settlements because the 
law governing such ·settlements would be Jcnown. In concealed loss 
and damage situations, interested parties would no longer be able to 
avoid. responsibility by claiming that the applicable law was un
known. 

A ·multirnodal convention would expedit~ settlements because only 
one interest, the MTO, would be responsible for the entire move
ment of the cargo.· 

( 5) Greater uniformity of law would reduce the cost of legal services be
cause expertise in a variety of legal :systems would be less necessary. 

(6) Under a multimodal convention; the !United States) cargo· interests 
would have the advantage of improved protection ... thereby offering 
an inducement to enter overseas markets. 

(7) 

{8) 

New cargo interests might be induced to export or import because 
they would be able to pass the responsibility of transportation to the 
MTO, who could be more easily reached than various c:.rriers scat• 
tercd throughout the worl~. 

Under a multimodal convention, industry understanding of the 
characteristics and benefits of multimodal tramport would be in
creased. Under. the present modal ·regimes, industry_ interests are 
confronted by varying legal systems and risks of carriage. A multi
modal convention would provide .a much less complex system of 
carnage. 

(9) Industry and government undeIStanding would be increased by a 
multimodal convention because they, as cargo interests and carriers, 

188 Cargo lulbillty s111dy. op. cir., (paragraph 106), T~hnical Report Documentation Page, 
i1em 16. 
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would hav7 the added protection of-international law in their multi
modal carnage . . They would no longer have to rely on private con
tracts to detennme all consequences of multimodal transport".189 

These conclusions, which were reached before the MT Convention was 
completed, _are ne_vertheless very interesting arid serve as a ·good basis for 
a further bnef review of some issues. 

C. Economic and comme~cial implications of the Hamburg Rules and 
the MT Convention · 

107. Be~ow some_ of the more important commercial conseque~ces of 
t~e entry into force of the Hamburg Rules and the MT Convention are 
discussed: Some of these also have direct economic consequences, but · 
t~~y ar_e mcluded be~ow for the sake of convenience. A more in-depth 
d1scusston of the vanous aspects of th~ two Conventions can be found · 
chapters IV and V. m 

Abolition of ihe list of defences . · · 

~08. Apart from the _nautical faults and the fire defences (see below) the 
list of the _other exe~ptio!?-S in the Hague Rules has long been consid,ered 
to be of little practic~ value. "The exemptions in article IV, rule 2 (c) to_ 
(p), d? not add anything of substance. Nevertheless, these exemptions can 
be sat~ to ha~e ~~n. ret~e.!1-implicitly _in article 5 ( i) of the Hamburg 
Rules. 90 Theu eliminahon 1s thus unlikely to have serious commercial 
consequences. · 

Arbitration 

109. T~e provisions on arbitration in_ the Hamburg Rules and the MT 
C?nventton are an enlarged v~rsion of a_ provision already found in the 
y1sby Pro~ocol. They may assist those shippers or consignees who do not 
lllSure theu goods with cargo underwriters and who consequently are 
_forced to recover their losses direct!y from the carriers. For those cargo 
owners w~o _have taken on:t cargo msurance, this provision may not be 
of great significance and mtght not materially alter· existing practices, yet 

189 Ibid., Annex I. 
190 Tetley, op cir., p. 204. 
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the provision may help reduce the costs of the disputes which will inevi• 
tably occur. · 

Basis of //ability - the principle of fault or neglect 

110. In the Hague Rules, the Hamburg Rules and the MT Convention, 
liability is based on the principle of fault or neglect. The only dilference . 
between them is that the principle has been incorporated into the two new 
Conventions in the affirmative form of liability for presumed fault or 
neglect. It is a principle of fault liability and not of strict liability. In 
practice the cargo owner will still have to establish whether the damage 
took place while the cargo was in the care of the carrier and then lodge 
his claim. 

Burden of proof 

The Hamburg Rules 

111. It is said that the burden of proof under the Hamburg Rules has 
been reversed so that it is the carrier who must prove that ~e, his servants 
or ag~nts took all measures that could reasonably be required to avoid the 
occurrence and its consequences. Article 5 ( 1) must here be seen together 

· with the "common understanding" annexed to the Convention. It would 
appear that the standard of care required of the carrier under article 5 ( 1) 

. will be similar to that required under the "due diligence" and Jther faults 
or neglect concepts in the Hague and Hague-Visby Rules. Consequently, 
it is considered that existing case law will provide valuable guidance.191 In 
view of the practice in various jl,lrisdictions of placing the burden of proof 
on the shipowners even under the Hague· Rules, it is not likely that this 
will result in any great departure from the present interpretation. 192 Nev
ertheless, some commentators claim that there is considerable ambiguity 
in the text and that this is likely to lead to an increase in claims and liti
gation. 

191 Report of Group 2, ViennQ Colloquium, p. 46. 

192 See McGovern, "The practical and economic effects of the Hamburg _Rules ffom the 
point of view of a shipowner," nenna Co/loquiu_m, op. cit., p. JO; Goldie, op cir., p. 24, 
and Diamond, Vienna Colloquium, op. cir., p. Diamond 10. 

The MT Convention 
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112. The burden of proof under the MT Convention rests with the 
carrier, i.e. the MTO. In this the MT Convention copies the ICC Rules 
(rule 12 (g)), CfyiR (article J8)1 COTIE (article 36) and CIM (article 37). 
This is a reversal of the Hague Rules' procedure. However, according to 
Study no. 3, Nthe Convention does not by this means impose a more on
erous standard of care upon MTOs:193 The Canadian Study goes on. to 
say that "'in many situations, this revejsal of the burden of proof will not 
alter the ultimate disposition of a shipper's claim.n194 Contrary to the 
Hamburg Rules, the MT Convention does not incorporate the Hamburg 
Rules' revised burden_ of proof on fire contained in article 5 (4) of that 
Convenlion. This means that there is only one type of burden of proof 
within the Convention, which must be considered an advantage .. 

Basis of liability - the principle of fault or neglect 

1 B. As in both the Hague Rules and the Hamburg R~les, the liability 
of the carrier (the MTO), according to the Hamburg Rules and the MT 
Convention, is based on the principle of fault or neglect. The Conventions 
incorporate this principle in the affirmative form. While different from the 
Hague-Visby system, this is clo.se to the basis of liability provided for in 
the conventions for carriage by air, road and raiJ.195 

Carrier and actual carrier 

114. Th~ Hague Rules deal only with one type of carrier, 'lamely the 
shipowner who contracts to cany a cargo from port A to port B. When 

· the Hague Rules were negotiated this was adequate since the shipowner 
would bring the cargo from the port of origin to the port of destination. 
This is no longer so and a considerable amount of feedering often talces 
place at either end of a major ocean voyage. For this reason, most bills 
of lading today have a clause covering liberty to subcontract ·and a pro
vision that the contracting (ocean) carrier shall not be liable 111 respect of 
subcontracted carriage. This means that the cargo owner, in case of loss 
of or damage to the cargo, will have to claim against someone who is not 

193 Study no. 3, op cir., p. 21. 
194 Ibid. 

195 E. Selvig, "The background .to the Convention•, 11rf! Southampton Seminar, op. cit. , p. 
M~ . . 
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party to the contract of carriage, the second or Nactual" carrier, whose li
ability must be determined by national law. The Hamburg ':lules make 
the contracting carrier liable for the penormanc~ of the. ~age under-

- taken by a subcontracting carrier, the actual earner. This m turn allows 
a cargo owner to_ claim both against _ the carrier with whom he made the 
contract and against the actual · carrier, should there be a need to do so. 
This offers a· considerable advantage to the cargo owner. Under the MT 
Convention there_ is only one earner, the MTO, and it is against this per-
son that the claimant must seek redress. · 

Claims and actions 

115. The Hamburg Rules improve on the deficienci~s of the Hague 
Rules (and the United Kingdom 1855 Bills of l.adin~ Act) ~s regards the 
problem of right to sue. It would appear that _these mn~v~ttons are very 
satisfactory.196 Who can be sued is also dealt with, and this 1s not o~y t~e 
contracting carrier, but also the actual carrier. In practice, hqwever, 1t will 
probably be easier to sue the contracting carrier rather than the actual one. 

116. Under some CT documents, the claimant may have to sue directly 
not the CTO but the sub-carrier used by the CTQ,197 This may create 
great difficulties for the claimant since, in many cases, it may be diffi~ult _ 
to identify the CTO's subcontractor or where h~ may be found. The M! 
Convention clarifies this situation by having the MTO assume responsi
bility for the.entire transport operation regardless of which sub-cani~r may 
have been responsible for a certain localized damage. Should a claunant, 
nevertheless decide to sue a sub-carrier according to other applicable rules, 
the sub-carrier is still entitled to rely on the defences or invoke the limits 
ofthe MT Convention. · 

Content of the bill of lading 

117. If a bill of iading is issued it must, under both the Hague Rules and 
the Hamburg Rules, contain a certain number·of items, but th~ ~amburg 
Rules' list is more detailed than that of the Hague Rules. This 1s an ef
fective provision. Under.the Hague Rules it was common for the carrier 
to use such reservations as 'said to contain' , 'weight unknown"', etc. It 

196 R.J.L. Thomas, • A legal analysis of the Hamburg Rules, Part Ill," Lendon Seminar,· 
op. ell .. pp. Thomas 6-8. 

197 This is not the case under the ICC Rules, since there, as un<let the MT Convention, the 
CTO is responsible for the entire transport, see ICC Rules, rule 5. 
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has been argued that under the Hamburg Rules such reservations will be 
permitted only if the c3!rier at the same time states why he could not, for 
example, count the cartons in the container.198 The reservation might thus 
read, "shipper's load and count, shipper's sealed container, said to con-
tain ... 0. • 

Contents of th_e mu/timodal transport document 

118. With very few exceptions, bills of lading are used only for maritime 
transport, the reason being that transport by air, road or rail is too fast to 
be compatible with the rather slow procedure involving bills of lading. 

- Considerabl~ time may be needed to pass a paper document through 
Customs or other controlling authorities,. banks, forwarders, etc., before it 
reaches its destination where it is required for the release of the goods. In 
addition, mail service is not always sufficiently fast to ensure the arrival 
of the documents ahead of the goods. Furthermore, there is always the 
risk that the document needed for the release of the goods .at their desti
nation gets lost and cannot be retrieved. TI:ris explains the cpmmon 
practice of issuing bills of lading in more than one· original copy. This 
multiplicity of copies serves the purpose of solving the problem for the sea 
carrier, since the chance that at least one original will appear at the desti
nation is greater than- if only one single original had been issued. The 
carrier is relieved pf the burden of taking the goods into safe custody 
pending time-consuming mortification procedures whereby a court of law 
or other authority declares the bill of. lading lost and a particular person 
entitled to the goods. Nevertheless, the issuance of more than one original _ 
bill of lading must be considered a serious malpractice · that facilitates 
maritime fraud. TI:ris is. evidenced statistically by the· number of frauds 
performed using bills of lading. 

119. Since transit times for trans-ocean carriage of goods are shrinking · 
it happens very frequently that the ship arrives before any original bill of 
lading has succeeded in reaching its destination. Although, in such situ
ations, most national maritime laws require the sea carrier to take the 
goods into safe custody pending the arrival -of the bill of lading, this is in 
practice often far too complicated and in some cases, such as in tanker _ 
trade, quite impossible. For this reason, goods are frequently delivered to · 
persons • sometimes named as consignees in the bill of lading - who allege 
·that the bill of lading is under way and will soon come into their" hands. 

· In most cases, the carriers then demand bank guarantees which will 
indemnify them should it tum out that the goods have, in fact, been de-

198 Thom~, op clt., p. Thomas 2. 
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livered to the wrong person. This procedure is another form of 
malpractice under the bill of lading syst~ .. It constitutes a b_reach of the 
carrier's fundamental promise not to deliver the goods ex,cept tn return for 
an original bill of lading duly endorsed. The ~er mus~ t~erefore safe
guard himself by requiring a bank guarantee without any~• or1 at least, 
of a sufficiently high amount, which may be well above the m~otce value 
of the goods. A fundamental breach of contract could depnve the sea 
carrier of every possible limitation of liability and would probably lead any 
law court to assess damages generously in favour of any party suffering 
from the carrier's breach of contract. · 

120. This is not the most serious aspect _of the malpractice, however. 
Under most national laws, the.bill of lading has been acknowledged as also 
representing title to the goods. lbis means that if the seller goes bankrupt 
after the surrender of the bill of lading to the buyer, then the buyer, when 
in possession of the bill of lading, is effectively protected against the seller's 
creditors. However, if in a particular trade it could be ascertained that the 
bill of lading is no longer necessarily the document actually used ~or the 
release of the goods, then it would probably no longer be recogruzed as 
controlling title to the goods and hence the buyer, although in possession 
of an original bill of lading, would. not be protected against the seller's 
creditors. 

121. These are the reasons why it is no exaggeration to say that there is 
now a sort of 'bill of lading crisis". This fact has accelerated another na
tural development in the present era of electronic and computer tech
niques. While, traditionally, a paper documen~ would be es~ntial_ to store 
important information, this can now be done by electroruc. devices and 
computers. By these means, it is p~ssible to <;onvey ~formation o~er ~he 
ocean in less than one second and, if needed, to obtam at the destmallon 
a print-out of computer data containing all the required information cus
tomarily included in bills of lading and other-transport documtnts .. · . 

122. Consequently, with respect to transport documentation, the old bill 
of lading system is successively being replaced by other documentary pro
cedures. The first step in this development is evidenced by the replace
ment of the bill of lading by other kinds of transport documents, the 
non-negotiable waybillsfor carriage of goods by air, road, rail and now ~so 
frequently by sea. In the _ latter case, !these documents are,. c_alled "liner 
waybills", "sea waybillsN, •ocean waybillsN, #cargo _q~y ~ce1pts", "d~ta 
freight receipt:( and the like. Such documents, as d1stm~1shed from bills 
of lading, have the advantage that no paper document _1s needed at the 
destination for the release of the goods. The good5 are released to the 
person named as consignee in the transport document. Nevc:rtheless, ~here 
are also disadvantages connected with the use of such non-nego,1able 
documents. First, the carrier faces the problem of identification. How can 
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he know that the person demanding the goods is identical with the person 
named as consignee? In most cases, the consignee is a legal entity and this 
raises the difficult problem of deciding whether a physical person claiming 
the goods would be authorized to receive them. Normally, the practice 
of notifying the person name4 as consignee of the · arrival of the goods 
would constitute sufficient secµrity and carriers using the waybill system 
do not seem. to incur significant losses on account of wrongful delivery of 
the goods at destination. However, it should be observed that no system 
is actually fool-proof. · 

l 23. As has already · bee~ said, the MT Convention does not fully deal 
with the legal problems conn~cted with non-negotiable MT documents. 
In particular, the Convention does not provide for an Hestopper function 
by a specific rc:gulation of duplicate non-negotiable transport documents 
as, for example, in the WarsiJ.w Convention arid the CMR and CIM. 
Under some international conventions, the waybill system requires the 
carrier to issue a duplicate waybill or a . copy intended for the shipper. 
These copies fulfil the important function of preventing the shipper-seller 
from instructing the carrier to change the route or deliver the goods to 
somebody else before they have. reached the originally agreed destination 
stated in the waybill unless the ,shipper could, when giving such in
structions to the carrier, present the relevant. document ( duplicate or 
shipper's copy). By these rules; a buyer, having paid for the goods against 
a duplicate waybill or a shipper's copy, is assured that the seller does not 
interfere with the transport. Such security is presently not available under 
the current Nsea waybills... Efforts to remedy this situation were crowned 
when the CMI world conference in P?ris in June 1990 approved the "CM! 
Uniform Rules for Sea WaybillsN. 

124. The MT Convention l:ias talc~n the developments just mentioned 
into proper account. It follows from 'articles 6 and 7 that the· MT _docu
ment can be either negotiable (article 6) or non-nego~iable (article 7). 
However, it is important to remember that the MT Convention does not 
contain any particular provision puq>0rting to strengthen the position of 
the consignees when non-negotiable MT documents. under the Conven
tion have been issued. Thus, in these cases, caution is required- whenever 
payment is made in advance before the goods have reached their destina-
tion. · · · · · 

Conflict of conventions 

125. lbis subject is particulai'ly pertinent as regards the MT Convention 
where a great deal has been ~aid about the possibility of conflict of con
ventions. As far as the Hamburg .Rules are ~oncemed, reader5 are re• 
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quested to consult chapter IV where the subject is · covered under the 
discussion of the individual articles of the Convention. The MT Con• 
vention deals with other conventions in a number of ways. First of all, it 
gives priority to, or excludes from its provisions, conv~nti_o~s .rela~ing to 
limitation of liability of vessels, nuclear damage and, m limited crrcum• 
stances, jurisdiction and arbitration. • Secondly, as already mentio~ed 
above, it gives priority to the provisions of CMR and CIM by excludmg 
carriage under these conventions from the. Convention, provided that 
States parties· to the Convention are bound to apply the rules of those 
conventions. In certain situations, however, even when the cargo seems 
to be.covered by the CMR odhe CIM, this may in fact not be the case. 
This could occur, for example, if a consignment note has been issued be
tween a carrier (road hauler) and another party which.is not one of the two 
contracting parties to the rnultimodal transport contract. Furth~rinore, 
certain types of transport, such as those und~r a postal conve~tmJ?,, ?r 
household goods; fall outside the CMR. Carnage by road or rail w1thm 

. only one State does not fall under the CMR or the CIM .. Thirdly, as 
mentioned above, it excludes pick-up and delivery. However, whe1;1 _two 
States are both Contracting Parties to the MT Convention, the prov1~1ons 
of the Convention are, according to article 37, \\Tith tfle above exceptlo~s, 
mandatorily applicable. 

126. In cases where only one State is a contracting party and. both. are 
equally bound by another convention in force when the MT. Convention 
comes into force, article 38 allows a court or aroitral tribunal of a Con
tracting State the power to apply the provisions of that other conve~tion 
in specific circurnstances.199 Further, national law may als_o ena~t ~1ther 
expressly or implicitly, generally or specifically, rules reg~dmg pnonty of 
treaty obligations so that a court by its national law would be hound to 
apply the earlier convention.200 A conflict may arise, in connection with 
article 20, if the MT Convention provides defences which " sub-carrier 
does not already have under another convention or allows limitation of 
liability to a greater extent than that convention. In such cases, the sub
carrier would probably invoke the defences and limits referred to in article 
20.201 It has been said that article 20 will be of benefit to sub-carriers 
Nmainly in cases . where the liability vis-a-vis the trarisport customer is 
governed by national law:·202 The question of conflict between the 
Hamburg Rules and the MT Convention also remains. While it may be 
assumed that in cases where the ocean ~arrier arid the MTO are two dif
ferent entities no conflict may exist, the same cannot be said in cases where 

1990.C. Jackson,.•Conllict of conventions,• Southampton Seminar, op. cit., p. G8. 

200 Ibid. 
2oi Selvig, op elf., p. A5. 
202 Idem. 
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the ocean carrier is also the MTO. Here the relationship between the 
shipper and the carrier is governed by both the Hamburg Rules article 1 
(3) and the MT Convention I (5). Although it may be that the Vienna 
Convention on the Law of Treatjes 1969, articles 30 and 32, may help to 

· resolve such conflicts., some experts are of the opinion that such may not 
be the case.203 

Deck cargo 

127. Under the Hague Rules, shipowners are not liable for cargo carried 
on deck under a bill of lading which clearly states that the cargo is so car
ried. In the Hamburg Rules this has been changed so that the carrier is 
entitled to carry cargo on deck if this is so· stated on the bill of lading, or 
is the custom of the trade or is required by statutory rules or regulations 
in which case he is liable for cargo so carried. In modem container trades 
it is certainly the ncustom of ·the trade" to carry containers on deck. 
Shipowners have acknowledged this by stating in their bills of lading that 
Hgoods carried stowed in containers ... . may be carried on or under deck 
without notice to the merchant. Such goods ... shall be <leemed to be 
within the definition of goods for the purposes of the Hague Rules.N2!)4 
Such a·clause,•which in some jurisdictions may not be admissible,2os may, 
where admissible; mean that cargo which otherwise might have been cov
ered und~r the Hague-Visby Rules will only be covered by the Hague 
Rules' £100 package provision. Under the Haiµburg Rules it is at least· 
certain that the unit limitation also applies to each package inside the 
container, when it is carried on deck. While it has been said that the article 
9 of the Hamburg Rules is actually less favourable to cargo interests than 
the Hague Rules,206 it can be said that in some jurisdiction . the cargo 
owners' position has been improved. In general it is unlikely that com
mercial practices in this connection will be influenced by the entry into 
force of the Hamburg Rules. The question of deck cargo is not considered 
in the MT C.onvention and there. is thus no exclusion of liability for cargo 
stowed on deck under this Convention. 

203 Article 30 of the Vienna Convention deals with the application of successive treaties 
relating to the same subject-matter, while article 32 regards as admissible in the inter
pretation of con"'.Cntions the "traYaux preparatoirc· of convenllons, in other words, all 
the negotiations which have been recorded in .the official records of the meetings .and 
negotiating conference(s) that lead to. the the convention in ques\ion. 

204 Quote from a current bill of lading by a major container operator. 
?OS Tetley, op cir., p. I 99. 

W6 Idem. 
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Delay in delivery 

128. Although the concept of delay has n·ot been included in the Hague 
Rules, it might be implied in article III, rule 2. The concept ofliability for 
delay in delivery was, however, introduced in 1929 by the Warsaw Con
vention (article 19) and has also been incorporated in the CIM (article 36 
(l)), and the CMR (article 17(1)). Subsequently, in some countries; for 
example England and the Scandinavian countries, it has been decided that 
Uthe Hague Rules govem the carrier's liability for delay in delivery.R201 
Shippers that ship under an intermodal transport contract which passes 
through a country that is a Contracting Party to these conventions thus 
already have the possibility to claim for delay in delivery even without the 
Hamburg Rules or the MT Convention being in force. The concept of 
delay in delivery was subsequently taken up by .the ICC Rules2os and later 
incorporated in the Hamburg Rules and the MT C::onvention. However; 
the ICC Rules are rather timid in their definition of delay, allowing com
pensation to be paid only "when the stage of transport _where the delay 
occurred is known".209 The Hamburg Rules and the MT Convention, on 
the other hand, confinn the shipowner's liability for delay in delivery. 
Since it is quite possible for a number of independently insignificant delays 
eventually to add up to one long delay, where it would be difficult to de-

. tennine exactly ·where the delay occurred', the Hamburg Rules/MT 
Convention solution would seem an improvement over the ICC Rules in · 

.this regard. Both Conventions have a notice period of 60 days. While, in 
theory, this might deprive the MTO of any chance of claiming against the 
ocean carrier under the Hamburg Rules, in fact, the MTO will know very 
well if the cargo has been delayed under the ocean carriage, and he will 
thus be able to claim against the ocean carrier under the Hamburg Rules, 
should that Convention be in force, even before he himself receives a claim 
from the shipper. With the Hague Rules/Hague-Visby Rules in force, the 
situation of the MTO will be much more difficult to detem...· oe and will 
differ from one jl)risdiction to another. 

129. It is important to observe that both the Hamburg Rules and the 
MT Convention, like other international conventions regulating the carri
er's liability, deal only with liability for loss of or damage to goods and 
delay in delivery. Applicable national law may well allow compensation 
for other types of damage such as for delay other than '"delay in delivery", 
for example, delay in providing the means of transport or in the taking in 
charge of goods, non-performance or consequential loss other than such 

207 Selvig, "The Hamburg Rules, lhe Hague Rules, and Marine Insurance Practice•, op cir., 
p. 322. . 

208 ICC Rules, rules 14 and 15. 

209 ICC Rules, rule 14, fust paragraph. 
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loss which m~y follow from physical loss of or damage to the goods 
the~selves. Smee such types of damage would fall outside the two con
:7entlO!)-S, the provisions relating to limitation of liability will be likewise 
map:plicable. Us~y, the carriers are aware of this and will therefore 
~rov1de for ~xcepttons from or limitations of such liability in their condi
tions. of.carnage and. transport documents. -TI1e interests of the carrier are 
safeguarded by _a ra_ther l?w limit~tion of liability for delay ( article 6 (I) 
(b)). T~e specific mclus1on of ~s concept in the Hamburg _Rules has 
been var.ioqsly berate~ as unrealistic or lauded as Jong overdue, although 
some shippers expect its "effect to be little more than academic.'210 Re
gardles~ of h~~ this _stipulation is viewed, carriers will no doubt see to it 
that this prov1s1~n w~ not unduly influence their liability. This they will 
probably do by mserhng rather generous delivery dates in their transport 
d?~ument~. _The result of.such action will, in effect, be to render the pro
v1ston of limited commercial consequence, although shippers may see the 
penalty. for delay as an educative e)ement and the redress as something 
sym~olic,.211 1:his also seems to be confirmed by an analysis of the Con-

. ~er_itio~ ~ which doubt was expressed that the new provision for delay 
will significantly affect the cost of P & J insurance. "212 · 

Deviation 

130. The Hambur~ Rules d~ ~ot deal with deviation. This may either 
mean th_at .the _doctnne of deviation has been abrogated by the Rules and 
that deviation 1s only relevant under the Rules if and to the extent that it 
cause~ loss ?f or damage to the cargo, or if delay in delivery results. Al
ternatively, 11 may be that, as deviation is not dealt with national rules of 
law on the subject are not inconsistent with the Rules ::.nd so remain un-
affected by them.213 · 

. 131. As far as the MT Convention is concerned, the text of article 20 · 
( l) would appear t.o make deviation relevant only insofar as it causes loss · 
damage or delay in delivery of the goods. In this the wording may b~ 
clearer than the Hambur~ ~ul:s' article 7 (I) and as such "wide enough 
to alter the law on deVJatJon. 214 However, it has been said that it is 

210 Schilling, op cir., p. 17. 
2.11 Ibid., p. 18. . 

212 ~._P. Honour, "The P & I Cl~bs and the n~w United Nations C onvention on the Car
rt~ge of Goods by Sea 1978", 71re Hamburg Rules on the Carriage of Goods t,y Sea 
edited by S. Mankabady, op. cir., p. 244. ' 

213 Diamond, op cir., p. Diamond 16. -

214 Diamond, Southampton Seminar, op. cir., p. C21. 
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questionable whether the Htraditional vi<;w ... that deviation is likely to be 
regarded by courts in England and elsewhere as beyond the scope of the 
voyage for which terms have been agreed, and thus the contractual de, 
fences and exclusions from liability cannot be invokedM:us survives intact 
following some late judgements. 

Documents other than bills of lading 

132. A major innovation of the Hamburg Rules, compared to the Hague 
Rules or the Hague-Visby Rules, is that the Convention is not limited to 

· covering bills of lading. This is because, in liner trades, increasing use is 
made of waybills or other types of non-negotiable ~ocuments. In some 
trades this type of document has come to account for 30-50 per cent of 
all the transport documents issued. Such documents are not covered by 
the Hague Rules or the protocols. Under the Hamburg Rules not only 
will shippers be protected when they have· been issued a waybill, but 
shippers using, for example, short-haul sea ferries, such as those crossing 
the Channel where no bill of lading is issued, will also be protected. 

Entry into force 

133. The Hague Rules did not require any minimum number of Con
tracting Parties before entry into force. · This was left up to the depository 
of the Convention, the Belgian Government, which, as was provided: 
~after an interval of not more than two years from the day on which the 
convention is signed, ... shall place itself in communication with the gov
ernments of the high contracting parties which have declarerl themselves 
prepared to ratify the convention, with a view to deciding wh, ,ther it shall 
be put into force.~216 The Visby Protocol required 10 Contracting States 
to come into force, while the 1979 Protocol required only five. The Hague 
Rules came into force on 2 June 1931; one year after the United Kingdom, 
with its colonies and dependencies, had ratified it. Belgium, Hungary and 
Spain ratified at the same time. Even more than 12 years after the Hague 
Rules had been negotiated in Brussels, the Convention had only six Con
tracting States.217 It took 32 years for it to reach 20 Contracting States. 
Nine years passed before the Vis by Protocol ·came into force, an~ it should 
be remembered that a number of Eui-opean transport conventions and· 

215 Martin, op cit., p. n. 
216 Hague Rules, article XI. 
217 Belgium; Hungary; Monaco; Portugal; Spain; United Kingdom. 
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agreements negotiated many years ago have not yet come into 'force one. 
not ~ve!l aft~r 33 years, while others, more than 12 years old: are 
l~gu1shing with onJy one or l\VO Co~tracting States.218 It is now 13 years 
smce the H3;111burg Rules were negotiated, yet the Convention already has 
19 C:ontractmg Sta!es. H~d the Hamburg Rules only ~quired 10 Con
tracti.1~g States, as did the V1sby Protocol, the new Convention.would have 
come mto f?rce already in 1984f ~nstead there has been a struggle to r~ach 
20 C_ontractrng States. The latest mdications (as of early 1991) are that the 
reqmrement of 20. Contracting Parties will be reached during the first half 
of 1991 for entry mto fori:e of the ~onvention in 1992. 

134. The MT Convention requires 30 Contracting States to enter into 
force and, as mentioned above, only has five at present. ·The elevated 
~umber of Con!ractin_g Parties was part of the package deal which resulted 
m_ the Convention bemg adopt~d by consensus; however, it means that it 
will take even longer for this Cr:mvention to enter into force than for the 
Hamburg Rules. In the 11 years that have passed since the MT Conven
tion was negotiated, it might have been expected that more countries 

. would have become Contracting Parties to it than has in fact been the 
case. This is beca~se it has been judged futile or even c~unter-productive 
to push the entry _mto force of the MT Convention while the Hamburg 
Rules are not yet m force. One reason for holding this view is that the 
MTO's ~ts of.liability (SDR 920/2.75) may be considerably higher than 
!he level tmposed by the Hague Rules or the Visby Protocol (always sub
}e~t of course to the way in which the calculation of the £ 100 limitation 
1s mterp_ret~~) and. that the ~TO may be liable where the shipowner may 
esc_ape liability owmg to_the li~fof defences contained in the Hague Rules' 
'.1f1tcle IV. Once these unpedunents have been removed, with the entry 
rnto force of the Hamburg Rules, it is likely that the number of Con
tracting Parties will increase ;:tt a more rapid pace. · 

Errors in navigation 

_I 35. ~ne_ of !he. most hotly debated issues involving the Hamburg Rules 
1s the elimination of the so-call~d nautical fault defence. Article IV of the 
Hague Rules contains a long list of situations where the carrier would not 
be responsible, including the famous rule 2 (a) which states that the carrier 
shaJl not ~ responsible for los~ or da_mage arising or resulting from act, 
neglect or default of master, manner, pilot or the servants of the carrier in 
the navigation or in the management of the ship'". The nautical default 

218 See Agreements and. conventions of interest. to countries ,r the ECE reg•nn 
(TRANSiR.246). . ,

0
.1 ~ 
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defence has frequently been used by carriers to deny responsibility, and the 
fact that it will no longer be available to them has been used as an 
argument against the Hamburg Rules. 

136. It is undeniable that ·many claims have in the past been connected 
with loss due to error in navigation. An insurance study in thi: United 
Kingdom showed, for example, that in 1977 a little more than 40 per cent 
of the about £400 million paid out in non-oil cargo claims was due to er
rors in navigation.219 However, according to a paper presented to the 
Vienna Colloquium, "there is an 'anti-shipowner' trend wodd wide to
wards restricting the defences available to the carrier. In the context of the 
Hague Rules this means that in many countries it is increasingly difficult 

. for the carrier to prove the exercise of due diligence to make the_ ship 
seaworthy, and it is also more difficult for h.i.nl to rely on some of -the ex
ceptions bsted in article IV, rule 2 .. :•·220 

137. It is probable that the battle to retain the nautical defence has al
ready been lost, Hamburg Rules or no Hamburg Rules.221 lbis may, for 
example, be deduced from the P & I Clubs' recent demand that pilots be 
liable for their mistakesl2l and the American Bar Association's request to 
the United States Government that it Mconsider further changes in the 
Hague-Visby Rules such as ... the elimination of the nautical fault 
defence."223 Consequently, opposition to tht; _Hamburg Rules on these 
grounds is no longer relevant, and it can be said that the loss of this de
fence will have no commercial or economic influence on costs insofar as 
the Hamburg Rules are concerned. 

Fire · 

138. The fue exemption has been retained in the Hamburg Rules in a 
slightly stre.ogthened form so that the shipowners are actually better off 
than under the Hague Rules. However, as the shippers vecy seldom pos
sess ·any evidence whi,ch would pennit them to take action against the 
carrier, it would seem that the status quo will be maintained. · There is no 
fire exemption in the MT Convention. 

219 Schalling, op cit., p. 22. 
220 Goldie, op cit., p. 24. 

221 See 88 supra. 
222 • Make pilots accouncable, P &. I Club demands'", Lloyd's LiSl, London, July 1987; 

• Regulating the pilot', Fairplay, London, ·11 August 1987. 
223 American Bar Association, Secti~n of International Law ·and Practice, Report 10 House 

of Delegates regarding International conYentlons relating to ocean shlpplllg, 
mimeogra.hped, n.p .• p. I. · · 
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139. TI1e removal_ of the nautical fauhs defence and the strengthening 
of the ftre defence in the Ham?urg _Rules were both part of a trade-off at 
the Hamburg Conference .. It_ 1s, qwte probable that the shipowners were 
already then aware_ of t~e limited use of the nautical defaults defence and 
~ere p~pared to live without i\, so its demise is not likely to pose great 
difficulties for modem cargo transport. · · 

Freedom of choice between se~m~nted and mu/timodal transport 

140 .. Th~ MT_ Conventi?n ~tegorically enshrines, both in the pr~mble 
.and 1:° article· 3 (2), the shipper s freedom of choice between segmented and 
mult101odal_ transpo~. .It wou!d, of course, be possible for States t.o in
t~oduce national legislation which would require national shippers to uti
lize, for ~:x.ampl~, the services of a national MTO, but while this would 
be legal, 1t cert~y would go against the spirit of the Convention and 
con!racts entered ml? _under suc,h a system might be open to challenge in 
foreign courts. Imp~c1tly, of coµrse, the same freedom of choice between 
segmented an~ multm:iodal tr~sport rests with the carrier providing the 
transport ~rv1ces. It is up to the MTO to choose whether he wishes to 
offer multunodal transport to his customers. . 

14:I. Similarly, it has_ been said that the carrier may contract with a 
shipper !o perform a U[llffi~~al carriage in his own name or through sub
con~ract~g • . and _may add1t10nally_ guarantee the perfom1arice of other 
camei:s mvolve_d m other parts of the transit according to the conditions . 
of their respech~e transpo_~ documents, without triggering the application 
of t~e Conve~ho~.22• Th.is may, however, be questionable, unless the 
earner c~early states that he undertakes· this function as an agent and not 
as a caJTier. · 

General average 

1_42. The concept of general average represents a.Ji old tradition in mari
tune law. There is no international convention dealing with general aver
age .. However, rules· on general average have been elaborated under the 
aus~1ces of <:;:MI. They are called the York-Antwerp Rules. · The latest 

· version d_ate~ from 1974. Trarisp~rt documents (bills of lading or MT 
documei:its) mcorporate these rules m the contract of carriage by reference. 
Altemahvely, they govern through national law by reference to the rules 

224 Study no. 3. op cle., p. 19. 
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in the maritime codes (for example, the Scandinavian Maritime Codes) 
or by international custom. The definition of a gener~ average act under 
these rules follows from Rule A which reads: "There is a general average • 
act when, and only when, any extraordinary sacrifice or expenditure is in
tentionally and reasonably made or incurred for the common safety for the 
purpose of preserving from peril the property involved in a common 
maritime adventure*. · 

143. The concept of general average basically rests upon the reas_onable 
and practical consideration that a sacrifice made for the benefit. of different 
parties should be borne fairly by these parties in proportion to the benefit 
which they· may have reaped from the sacrifice. But general average also 
represents a particular risk distribution in maritime trade which is reflected 
by the particular defences which the shipowner still enjoys under the 
Hague Rules (the defen~es of error in navigation and management of the 
vessel as well as of fire). Broadly speaking, the concept of general average 
holds that the risks which may emerge after the ship has left the port in a 
seaworthy condition should be shared by the cargo interests. Thus, such 
incidents as collisions, strandings, fire and distress of the_ ship caused by 
perils of the sea may give rise to a sacrifice which would bring into play 
the rules relating to general average as well as the carrier's defences just 

mentioned. 

144. The effects of the alterations in the liability regime will be that there 
will be more Hgeneral average situations" where the carrier is liable and 
where, consequerit)y, the contribution by cargo interests has to be covered 
by the P & I insurer instead of by the cargo insurer.:225 Some have seen 
the introduction of the Hamburg Rules as the beginning of the end for the 
concept of general average. However, in recent years cargo_ interests have · 
more and more often refused to pay general average contributions alleging 
the ship to be unseaworthy. Such unrecoverable general aver.ige contrib
utions only amount to between 0.25 to 2 per cent of the total claims paid 
in each policy year.22.6 It would therefore appear that although the cargo 
interests' position will be strengthened by the Hamburg Rules, it is overly 
pessimistic to assume that the. notion of general average would disappear. 
It is also a view which the Vienna Colloquium found not to·be correct.12

7 

145. Whenever a maritime segment is included in the multimodal 
transport contract, the roles relating to general average may become rele
vant. For this reason the MT Convention in article 29 contains a re-

225 Goldie, op ell., p. 21. 
226 Ibid., p. 26; Reynardson, op .cit., p. Reynardson 3. 

227 See, "Reporl of Group 2", Vienna Colloquium, op. clt. p. 47. 
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minder to this effect (see further below) The Conve 1· · · · h of the H b R l . . n ton copies t e text 
. am urg u es concerning general average. 

Jurisdiction 

14~. The Hague Rules make no provision •for jurisdiction . Some · 
:~fo;~ers have_ consequently introduced exclusive jurisdiction ~lauses in 

elf s of ladmg. In many ~~untries such clauses ~e not valid.. · The 
Hamburg Rules follow the prai:~l~e of these countries by disallowing re~ 
~erence, for example, to the doqucile of the carrier in bills of lading if that · 
~s ~ot the place where _th~ contract was· made. The Hamburg Rules clear! 
tndicate where the plamtiff may sue. lbis can be done in: · y 

(a) The principal place of business or residence of the defendant· 
(b) The place where the f=Ontract was made; ' 
(c) The port of loading; or 
(d) Any a~ditional place designated for that purpose in the contract 

of carnage. . · 

Although the co~ercial effects thus may be limited, this specificity is 
nevertheless considered useful from the shippers' po· t f · . . . m o view. 

147. The jurisdiction provisions of the MT Convention corresponding 
to !ho~e ofthe_Hamburg Rules, purport to give.the clairn~t more options· 

. to mstitute actio~s than would have been possible under the Hague Rules 
or •.he Hagu_e/V1s_by ~ules, so !hat he may avoid the inconvenience of 
havmg to bnnghis clauns only_m the MTO's own country. Howeve~, it 
should_ be observed th~t the_cl3lffi~t _should ascertain that the MTO has 
assets tn the_ country m_ which a Judgement is obtained or, ~'tematively . 
that such a Judgement 1s :enforceable in a country where the MTO ha~ 
assets. The MT Convention does not _contain any rules on enforceability . 
of awards .. The only remedy, should 1t prove impossible to enforce the 
award obtamed, would be to start a new action in a different forum (see 
further below). · 

Liability of the shipperl~on;ignor 

148. Under the Hamburg _Rules and the MT ·c 1· . th hi / • • . . onven 10n, e 
s pper _consignor ~s respo~sible for the accuracy of particulars supplied to 
~he ~arner, but he ts only liable for loss sustained by the carrier or his shi 
if this has been caused by the fault or neglect of the ship hi p . per, .s servants 
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or agents. The existing positions would not be changed under the Hague 
Rules. 

Liability of the Multimodal Transport Operator 

149. As has already been indicated, it is important to underline the 
mandatory liability imposed upon the MTO not only with respect to his 
own acts or omissions at the managerial level but also for servants, agents 
and independent · contractors which he may employ to . fulfil. the 
multimodal transport contract. This clearly distinguishes the multimodal 
transport contract from a (pure) freight forwarding contract, where the 
freight forwarder acts only as an agent, and contracts for carriage of goods 
by sea under intermodal bills of lading, where the sea carrier disclaims 
liability except for the part of the carriage performed by himself (see 
Hamburg Rules, article 11 ). In this respect, ·the MT Convention reflects 
the very essence of transport integration following from multimodal 
transport contracts and fully developed so-called 'door.-to-door• traffic, 
where the operator assumes liability for the carriage of the· goods from the 
door of the shipper in the country of origin to the door of the consignee 
in the country of destination. 

150. In this connection it may be noted that there is no internationally 
recognized definition of a freight forwarder. In any case, when a freight 
forwarder issues a MT document under the MT Convention, he is, under 
the terms of the Convention, not a freight fonyarder, but an MTO. 

151. Under the MT Convention, p.o operator is compelled to enter into 
a multimodal transport contract. But if he does, and 'the Convention: is 
in force for that particular transport, he will be subject to its mandatory 
liability provisions. This means that the contracting parties are ~ompletely 
free to choose. They may choose segmented transport, in other words, the 
traditional combination of two or more contracts, each dealing with 
transport by a particular mode (defined as 'unimodal transport' in para
graph 47 above), if this would better suit their purposes. Although, theo
retically, this distinction should be quite clear, it may be difficult to dis
tinguish between multimodal and unimoclal contracts in practice. It has 
already been said that some international conventions, although dealing 
with unimodal transport, include provisions for or references to multimo- · 
dal transport as well. This is evidenced not only by the conventions for 
carriage of goods by road or rail already mentioned (CMR article 2 and 
CIM, article 63) but also by the Hamhui-g Rules article l (6). The latter 
provision only purports to limit the regime of the Hamburg Rules to sea 
carriage as such, when the contract includes transport by another .mode 
than carriage of goods by sea. 
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152 .. It is not easy to determine the extent to which carriage and cargo
~andling before or subsequent: to the main carriage should be considered 
tr~sport by another mode'" o_r merely as ancillary operations to the main 

carnage. In the latter case, there would be no multimodal transport con
. tract but only a contract for uni.modal transport. In particular, air carriers 
!r~quently unde~ake !o trn:isport g?ods to and from _airports in_ so-called 
pick up ~d delivery services: and 1t would be complicated and undesira-

. ble ~o encroach upon the traqitional legal regime of air transport by in
cl~dmg such an:angements under the MT Convention. For this reason, 
this type qf semce has been excluded from the MT Convention by article 
1 (l). . . . . 

153. . It is frequently ·sugge_sted that the MT-contract is a contract of its 
own kind as far as the relationship between the MTO and the shipper is 
C?~cemed, 3:Dd t~at su~h a contract should not be subject to the legal 
regunes dealing with urumodal transport or, indeed, not even be affected 
by the rules and_ regulat~ons for su_ch transport. Consequently, when the 
MTO performs mtemat1onal multunodal transport, in the abserice of any 
r~gulahon of multimodal transport, such an approach may be used to 
c1rcu~vent the mandatof)'.. effect of such rules and regulations pertaining 
to u~odal transµ_ort which may have ~een_ enacted in .order to protect 
the mterests of shippers and other parties .m the countries concerned. 
Hence t~e ne~ eme~ged for ~dopting uniform rules to be applied · 
mandatorily to mtemahonal multunodal transport. 

154. As has been ~d,. the different principles and rules governing the· 
la~ of transport relatmg _to !he ~erent specific modes of carriage •by air, 
rail, r:,_oad and ~a ~~e 1t very diffic~lt to obt~ an efficienfand reason
able ~ynchro111Zaho~ of these rules m a multunodal transport contract. 
The diffe~n~es. co~~ern not onlr the fundamental question of the basis 
of the_ c~er s liabilit_y (whether 1t should be a more or less ., rict liability 

. or a liability for negligenc~) but also the extent of such liability (different 
schemes and amount_s relahng:to limitation of liability), Further, there are 
a. number of_ other differert~es ,relating to the nature of the transport doc• 
m~ents prevu:1us~y dealt with (see above) as well as periods for notice of 
claims and bnngmg of action, in addition to jurisdiction and several other 
matters. Presently, the greatest difference lies between maritime transport 
on the oi:ie h'.111d, and transport by other modes, on the other hand. In this 
con~e?'t, 1t will suffice to identify these particularities. Thus, parttcular to 

. manttme transport are the rules re~atins; to : · 

• 

• 

The overall (global) limitation of the shipowner's liability for mari
time claims (relating both to non-contractual and contracfual claims); 

General average; 
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The bill of lading which is negotiable and said "to represent the 
goods·; · · · 

• 

• The particular defences of el!°r in navigation and management of the 
ship as well as of fire; . · 

• The 0 unit* or per package limitation of liability; and_ 

Liability for delay. · 

Limits of liability 

155. The limits of liability in the Hambur_g .~ules are intended to uM1'. 
the present commercial chaos. Although, ~tially, the Hambu~g Rules 
limits of liability were cited as one of the mam o~stacles to th~tr. general 
acceptance, this seems no longer to be true. Toe V1sb~ Pro!ocol s mcrease 
in the limits of liability from £100 to 10,00~ francs Pmnc~e/SPR 667 has 
not been deemed a hindrance lo thi; adoption ~f those protocols, yet the 
increase is well over 100 per cent. The furtheJ mcrease ~rom _SD~ 667 to 
SDR 835 is only about 25 per cent; which hardly offsets inflah~n smce the . 
Vis by Protocol was negotiated. In some places, for example, m Italy, the 
Hamburg Rules may actually result in a re~uction compared to the current 
national interpretation of the Hague Rules £100. 

156. In any case, the increase is not the issue in the debate: The oppo- . 
nents of the Hamburg Rules h~ve reci:n~l}' seen the entry 1?t? force <?f 
other new international conventions that mcrease the earners limj.t~ of li
ability by a far great~r margin _th'.'11 ~he H~b~r~ Rules .. ~ese m~tru
ments are the Convention on Limitatmn of Liability for M~hme C~auns, 
the so-called London Convention, and the Athens Conventlv., relatmg to 
the Carnage of Passengers and th~ _Lugga~e ~)'. Sea. The London Con
vention . generally increases the ~ts of}iab~ty by over _140 per c~nt 
compared with the previous conv~tmn,128 while the A!hcns Convention 
increases the shipowner's liability by 2~ per ~ntfor cabm bagg~ge and ~7 
per cent for vehicles and luggage thercm, with a 12.5 yer cent mcrease m 
the carrier's liability for loss of or damage to other articles.229 The Athens 
Convention which operates with the same system of presumed ~ault or 
neglect as d~ the Hamburg Rules, came into force only ~n 28 April 1987, 
but it has been part .of British law since 1 January 1981 msofar as passen-

~28 The Internatioroal Convention Relating to 1he limitation of Owners of Seagoing Ships 
(Brussels, I o October I 957). · · 

229 Compared with the limits of the Jnc11rnational Convennonfor rhe Uniflca/1011 o/Cenain 
Rules Relating to rhe Carriage of Passengers by Sea, Brussels, May 1967. 

TO/B/C.4/JISiRev. l 
page 79 

ger tickets are concerned. This Convention originally limited the 
shipowner's liability for loss of or damage to cabin baggage to SDR 833, 
or virtually the same as the Hamburg Rules, but the 1990 Protocol to the 
Convention increased this to SOR 1,800. Loss of or damage to vehicles 
and luggage in such. vehicles was lit. first set at SOR 3,333 per vehicle, while· 
loss of, or damage to, other articles was limited to SOR 1,200 per pas
senger, but these values were increased by the 1990 Protocol to, respecti
vely, SDR 10,000 and SDR 2,700. There were, as of I .March 1991, 13 
Contracting Parties to the Athens Convention,230 while the~ were 18 
Contracting Parties to the London Convention.231 The 1990 Protocol 
does not as yet have any Contracting Parties. · Support for the fact that it 
is not -the limited increase in liability that is the bone of contention can 

. also be found in the fact that the American Bar Association requested the 
United States Government Nto consider further changes to the Hague
Visby Rules such as adopting the limits of liability set forth in the U.N. 
Convention on International Multimodal Transport of Goods ... ~.232 

Graph 3 shows the present confused situation. 

157. The limits of liability may, under the Hamburg Rules, be deter
mined with certainty and the value of the amount as converted into na
tional currency will at all times · be the same in all Contracting States. 
Cargo claims remain subject to a global limitation of the shipowner's li
ability, and a,ctual recoveries may consequently be less than the Rules' 
limit. If the shipowner is not liable or if the loss exceeds the limit of li
ability, the cargo owner either ca,nnot recover his losses from the canier 
or cannot recover that part of hi~ losses which exceeds the carrier's limit 
of liability. This is· identical to th,e situation under the Hague Rules. The 
actual limits have been extensively discussed above. The Hamburg Rules' 
moderate limits of liability (SOR . 835i2.50) will not have any commercial 
or economic implications as· they are of similar magnitude ( except for the 
slight increase in the sums) to those used by the 1979 .Prot, ,col to the 
Hague Rules. Compared 'with the Hague Rules themselves, this is a gen- · 
eral improvement of the situation for volume· cargo. If the package or unit 
weighs less than 334 kilogrammes, the limit will be SDR 835.· If the 
package or unit weighs more than 334 kilogrammes, it will be SDR 2.50 

230 Argentina; Baham;i.s; Belgium; Liberia; Luxembourg; Poland; Spain; Swiizerland; . 
Tonga; United Kingdom (and on behalf of Bermuda, Gibraltar, Hong Kong and· Isle' 
of Man, among others); USSR; Vanuatu; Yemen .. . 

231 Bahamas; Belgium; Belize (provisio!J.ally); Benin; Denmark; Egypt; Finland; France; 
Germany; Japan; Liberia; Netherlands; Norway; Poland; Spain; Sw~n; Switzerland; 
United Kingdom (and on behalf of Bermuda, Gibraltar, Hong Kong and Isle of Man, 
among others); Yemen. 

232 American Bar Association, Section of International Law and Practice, Report ro House 
of Delegarer regarding internarl.ona/ conventions relating 10 ocean shipping, op. cit. p. 
I. ' ' 



TD/B/C.4/315/Rev. 1 
page 80 

. Graph 3 
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times the gross weight in kilogrammes of the go.ads lost or damaged. The 
rule on packages or shipping units is ide~tical to that of the Visby ~rotocol 
and solves the seriqus problem ·of numerous packages loaded into one 
container only being counted as one packag~, as they can be under the 
Hague Rules· or· the United States Carriage of Goods by Sea Act 
(USCOGSA). Group 3 at the Vienna Colloquium _did noi feel that _the 
problem was of great practical significance.133 

.233 "Report of Group 3•, Vienn~ Colloquium, op. cir., p. 48. 
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15&. The entry into force of the Hamburg Rules will replace the present 
multitude of limitation amounts with one fixed, easily convertible amount. 
This may result in reduced litigation. 

Limitation of shipowners' liability 
. . . 

159. Claimants may find it difficult to obtain satisfaction of their claims 
by directing their action against the· shipowner personally (action in 
personam) as the shipowner may well he inaccessible in a foreign country, 
if he has any attachable assets a,t all. For this reason claimants frequently 
have to tum against the ship it.self (action in rem). Similarly, they may 
obtain security in the ship by m1U1.time• liens which rank in a certain order. 
Historically; shipowners could( as a practical means of limiting their 
liability simply abandon the ships for the satisfaction of all claims arising 
out of the operation of the ship (this is called the 'abandon• principle). 

160. These rules were.later replaced in international conventions (1924, 
1957 and 1976) by a "per-tonnage rule" meaning that the amount to which 
the _ liability was limited would. he computed by multiplying a certain 
monetary unit with a certain number of tons reflecting the size and cany
ing capacity qf the ship. A specific regime witli respect to civil liability for 

. oil pollution has also been introduced whereby the shipowner's liability for 
such non-contractual claims (liability .. m tort") has been made strict and 
the limiti!.tion amounts increased (the 1969 Civil Liability for Oil Pollution 
Convention with the 1971 so-called ~und Convention, ):>oth having been 
revised and awaiting a sufficient number of ratificatiom needed for their 
coming into force in their amended version). 

. . . .· 

. J 61. Although the roles mentioned relate to the limitation of the liability 
for the operator in his capacity '" slupawner, it is importan,t to l ibserve that 
they may also come into play when shipowners act as MTOs because, as 
has been said, the limitation· concerns not only non-contractual claims, 
but also, in principle, all contractual claims arising from the operation of 
.the ship. For this reason the MT Convention, in article 30 (1), specifically 
refers to the international conv~ntions relating to limitation of liability of . 
owners of seagoing ships just mentioned (see further below as well). 

Live animals 

162. Live anin1als were excluded from the Hague Rules, but are included 
in the Hamburg R,ules. However, as the carrier is not liable for loss, 
damage or delay in delivery resulting from vari~us causes attributable to 
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such risks, it would appear that the situation has not changed greatly. 
Since the MT Convention does not mention live animals, it is question
able whether the Convention deals with live animals at all. In ariy case, 
it has been estimated that the carrier's responsibility for live animals will 
n!}t Nmaterially affect" the P & I Cl~bs' expenditure.234 · 

Loss of right to limit liability 

163. All branches of trans~rt law contain provisions for the limitation 
of the carrier's liability but with the additional provision that the shipper 
may obtain a higher limit if he declares a higher value of the goods to the 
carrier. The various limits of liability purport to establish an average value 
of the goods which can form the basis of compensation, unless specific 
information is given to the carrier. 

164. Undc:r the Hague-Visby Rules, independent contractors are ex- · 
eluded (in the English translation of the authentic French text) according 
to article IV bis (2) while both the Hamburg Rules and the MT Conven
.tion include servants and agents and other persons for whose acts the sea 
carrier or the MTO may be liable.23S This includes also stevedores hired 
by ;,. sub-carrier, etc. In dealing with this issue, the MT Convention copies 
the wording of the Hague-VisQy Rules' article IV (5) (e) except that the 
concept is extended also to cover servants or agents as in the H3;ffiburg 
Rules' article 8 and the ICC Rules' numbers 17 and 18. (In this con
nection it may be worth mentioning that-UNCITRAL ha:i prepared a text 
for a convention covering the liability of operators of transport terminals 
(OTT). . This Convention was adopted by a diplomatic conference in 
April 1991.) Not surprisingly, these limits of liability are Iv ,er for the 
carriage of goods by sca1 than by other modes of transport, owing to the 
fact that the average value of such goods is considerably less than the value 
of goods carried by air, rail or road. For these reasons the carrier's right 
to limit his liability is usually upheld unless any error or omission causing 
the loss or damage has resulted fro~ paiticul;u-ly blameworthy behaviour 
on his part. It has been said that the drafting of the Hamburg Rules' ar
ticle 8 and the • MT Convention's arti~le 21 leaves room for disputes. 
However, the wording of the~ two articles is almost identical to that of 
article 13 of the Athens Convention which is now in force. Furthermore, 
it has been stated that .. these clauses merely reiterate the policy introduced 

234 Honour, op cir., p. 244. 
23S As do the CMR (article 3), the CIM (article 50) and the ICC Rules (rule S (b cl c)). 
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by _the Brussels ~rotocol' (i.e. the 1968 Visby Protocol).236 In the inter
nattonal co~ventt~n~ relatin~ to ~~ge_by road and rail (CMR and CIM) 
the. e~press1on · wiJ!ul misconduct 1s . used for such blameworthy 
behaviour as that w~ch leads to a loss of the right to limit liability. In the 
Hamburg_ Rules (art1c~e 8 (l)) ~d the MT. Convention (article 21 (I)), the 
language 1s more precise: 

..... if it is proved that the loss, d_amage or delay in .delivery 
re.rulted from an act or omission of the ca"ier ( MTO) done 

·. with the intent lo cause such lo.rs, damage or delay, or 
reckle.rsly and with knowledge that such lo.rs, damage or delay 
would probably result". · · 

Although not expressly mentioned in the text cited it is considered that 
!he blameworthy behaviour must be attributed to the carrier himself. that 
1s be placed at t~e managerial _level. Under the Ha~e Rules/Hague~ Visby 
Rules system claunants try, with some success, to crrcumvent the carrier's 
limits of liab~ty. S~arly, under the Hamburg Rules and the MT 
Co_nventton, if the .cl~ant _proves that the loss, damage or delay in 
delivery was caused with the mtent to cause damage or delay or recklessly 
and with knowledge that such. loss, damage or delay would probably 
res1;1lt".then, bu~ ~nl}'. th~, will the carri~~, ~s serv~ts or agents, etc., lose 
!herr nght to ~t li~bility. However, 1t ,1s very difficult to prove such 
_re~klessn~ss.~r mt~nt an~ the result of article 21 will probably be that the 

limi!s of li~b~ty ~ill be vutually unbreakable. Seen from a carrier' s point · 
of view,. \his ~s an unpr~vement over the Hague Rules system, and, in view 
of . tht;. 1denhcal wording ~f )he ~CC Rules, ~ improvement already. 
established by the comm1;r<;1al part1e_s. The wording of this paragraph will 
consequently not alter eXJstmg practices. · • • _ · 

165. B~c~us'? of th~ cargo han~~g techniques for carri~ge of goods by 
~ea, the limitation umts haye t~adthonally been related to each packa~ or, 
~ t~e. g~ods ~annot ~ earned m packages, as is the case of bulk cargo, the 
limit 1s a freight urut·. . ; . 

Nautical faults · 

166. The question of nautieal faults under the Hamburg Rules wa~ di~
cuss:d above. The MT Convention does not deal with the subject of 
nautical faults. :rhe conseque~ce of this is that if the Convention is in 
force together with the Hague Rules or the Hague-Visby Rules, and the 

236 I.F. Wilson, 'Buie Carrier Liability and the right of limitation•, T1te Hamburg Rules 
on the Carnage of Goods by Sea, edited by S. Mankabady, op cir., p. J 50. 
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ocean carrier cannot be held liable for loss of or damage to the goods be
cause of the 0 nautical fault defence·, the MTO will be liable without re
course against the ocean cam.er for any such damage. For this reason it 
has often been said that countries must ratify the Hamburg Rules before 
or at the same time as the MT Convention so as to avoid too big a gap 
in the liability regimes under the two conventions. However, it has also 
been argued that since the MT Convention leaves an)'. unirnod~ conven
tion governing ocean carriage unaffected, the Co°:ve":tlon c~ul~ arguably 
be a short-cut to the achievement of the modcm12at1on ob1ectives of the 
Hamburg Rules and to the elusive compromise that would res?lve some 
of the irreconcilable differences that have charactenzed the 
Visby/Hamburg debate.u237 

Period of responsibility 

167. The carrier's period of responsibility under the Hamb1;1r& R;ules has 
been extended from "tackle-to-tackle" to "port-to-port0

• This 1s mtended 
to solve the problem of responsibility during cargo handling, which is un
clear under the Hague Rules and the Hague-Visby Rules. It has been 
suggested that "the increased period of res~n~ibility should reduce the 
cost of recovering losses ... between the taking m charge of the goods by 
the carrier and the commencement of loading, and between the com
pletion of unloading and delivery. "2311 The extensi_on _ is also _in line _with. 
modem cargo transport, where shippers nonnally deliver thei_r cont~ers 
into the carrier's container yard-which is normally not located unm~d1ately 
opposite the quay. Although the Hamburg Rules do not_ s<;>lve this_prob
lem fully, the extension - which is already a fact under eX1_stmg law Ill cer
tain countries including, for instance, France an~ the Uru~ed States - has 
been taken into account in many shipowners' bills of ladmg. The com
mercial consequences are likely to be negligible.239 

168. Under the MT Convention, the period of reponsibility ha~ been 
extended to cover the entire period during which the goods are m the 
charge of the MTO. Jn this the Convention quite naturally follows the 
ICC Rules (rule 5 (a)) as well as the law o~, for example, the ~SSR and 
many combined or MT documents alr~~dy ~ use .. It c~ be said that the 
Convention simply brings the legal regune mto line with current com
mercial practice. 

237 Nasseri, op cit., p. 247. 
238 F. Berlingieri, "The apportionment of risk between ship and cargo under bill of lading•, 

Aix Seminar, op. cit., p. 9. 

239 Honour, op cir., p. 246. 
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169. Both the Hamburg Rules and the MT Convention allow for mod
em methods of transmission of data, including that of the signature on the 
document of carriage. In practice it is far from easy to decide when the 
0

in writing .. requirement of the Hague Rules has been fulfilled. Must a 
signature be made in handwriting, or will a message by telegram or telex 
suffice? Under the Conventions, the signature need not necessarily be in 
~andwriting; it may also be printed in facsimile, perforated, stamped or, 
mdeed, made by electronic means unless the law of the country where the 
?acumen~ is issue~ sets more stringent requirements. Commercially, this 
ts a considerable rmprovement over the present unclear situation and it 
will greatly facilitate the use of electronic means of communication, par
ticularly for non-negotiable documents. 

Scope of application 

The Hamburg Rules 

_I 70. ~though it is said that the Hague Rules apply to all bills of lading 
issued m any of the Contracting States provided the voyage is interna
tional, "only a few countries (for example, France and I.taly) have given 
their Hague Rules legislation this wide scope of application. This has 
meant, for instance, that a bill of lading, although issued in a Hague Rules 
state, Would not as a matter of law be governed by the Rules if action was 
brought in another Hague Rules state.N240 The Hamburg Rules, on the 
other hand, apply to all contracts of carriage by sea (not only to bills of 
lading) between two States if the port of loading or the port l f discharge 
or the optional port of discharge or the place where the document of 
contract has been issued is located in a Contracting State, or if the contract 
of carriage specifies that the Hamburg Rules apply. This will increase the 
Hamburg Rules' scope of application compared to the existing situation. · 
This is particularly important for short sea routes where, as a rule, bills 
of lading are not issued and where consequently shippers are extremely 
poorly protected. It will also allow computer-generated documents such 
as waybills to be covered. Charter parties are not covered unless a bill of 
lading has been issued and transferred to a third party other than the 
charterer, in which case the Rules apply to such bills of lading. The 
commercial consequence of the increased scope will be to bring much 

240 Selvig, op cir., p. 320. 
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more of world ocean transport within the coverage of the Convention 
much faster than was the case for the Hague Rules. . · 

· The MT Convention 

171. Immediately after the Convention bad b~en negotiated, there_ ~as 
some doubt as to the feasibility, before transit began, 0 ~ det~bg 
whether the Convention would be applicable or not. While this_ dou t 
might have been legitimate at . the time,. development of multunodal 
transport over the ensuing period has considerably lesseped th~ relevance 
of this question. FCL cargoes move, today, almost exclusively on a 

oint-to-point or door-to-door basis on a multimodal or C'~ d~cument 
p waybill Once such documents are issued there 1s no longer 
or on a sea · . d b t 
any doubt that the cargo will move multnnodally, hence no ou t ~s ? 
the applicability of the Convention. Should doubt nevertbe~ess remain, it 
would appear quite possible to issue documents tha~ co~tam two sets of 
provisions: one to apply if the relevant sea conv.entioi:11s held t_o gov~~ 
the transit· the other to apply if the MT Convention will be applicable. 

' . d · 242 This type of document 1s alrea y m common use: 

Short deliveries - break bulk cargoes 

172. Toe shipowner is in many cases liable under t~e pre~nt syst~, and 
it is unlikely that this situation will change much with the mtroductlon of 
the Hamburg Rules. 

Time bar 

173. · Toe Hamburg Rules establishes a 15-day notice pe~od for da.m:age 
to the goods after these have been handed over to the cons!gnee. The t~e 
bar has been extended to two years from the Hague Rules one year. lbis 
is similar to limits in several other conventions, for example, the Ath~ns 
Convention and the Warsaw Convention. It would appear to bt: wide 
enough to cover any action by cargo interests fo~ deliv1:ry of goods w!thout 
production of the b~ of lading "thus removmg the doubt left . tn the . 

241 See Diamond, op cir., p. C29. . 
242 see; for ex.ample, p & OCL's CT document and footnote 127. 
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Hague-Visby Rules,u243 which provide that uthis period (one year] may, 
however, be extended if the parties so agree after the cause of the action 
has arisen. "2« It is thus not expected to pose a serious commercial prob-
lem. · · 

174. The MT Convention establishes a six~day notice period for non• 
localized damage, less than the seven-day limit provided for by the CIM, 
the shortest period in operation under any of the unimodal conventions. 
Limitation of actions ·under the MT Convention operates with a two-tier 
system, six months for written notice and two years for the action itself. 
It has been said that "'this is of great benefit to cargo assureds because it 
gives them a better opportunity to fulfil one of the basic conditions of their 
insurance policy in safeguarding their rights."'245 In this it also reverses, for 
example, the _unsatisfactory situation which currently exists in the United 
States where VO-MTOs having issued their multimodal/CT documents 
subject to the Hague Rules or the Hague-Visby Rules or the United States · 
Carriage of Goods by Sea Act, have a one-year time bar, while the rail
roads, under the Carmack Amendment, operate with a time bar of only 
nine months. · 

Uniformity of Jaw and interpretation · 

175. A major argument against the Hamburg Rules has been that they 
. would destroy the present unif?miity of law. The Hague Ru~es did create 
some degre_e of unifomiity of law. but as shown above (for example, under 
limits 'of liability) the- situation today is no longer uniform. This has been 
widely acknowledged by most comrnenlators.246 Difference in the inter
pretations of the HagUe Rules/Hague-Visby Rules seems to have increased 

243 Thomas, op ell., p. Thomas 8. 

244 In cases coming under the Gold c:::tause Agreement the time. limit under the Hague 
Rules or the Hague-Visby Rules is also two years provided notice of claim has been 
given within one year; Honour and Newberry, "Right of recourse against shipowners 
- a P & I Club Manager's view•, oj,. cit., p. 7 .. 

245 Marshall, op cit., p. 07. 

246 See Goldie, op cit., "when the Hague Rules are applied they are interpreted in different 
ways in different countdes, idenµcal facts will produce wide variations in result 
depending on the jurisdiction.• p. 24; Clarke, op cir., pp. 20 to 46; Selvig, op cir., ·even 
for carriage within the area covered by the Hague Rules there has, because of 
jurisdiction clauses, forum shoppiiig an!l the like, existed uncertainty as to whether a . 
particular carriage would actually be subject to the Hague Rules• p. 320, and "actions 
relating to international shipping, may quite often be brought in more than one 
jurisdiction, and the la,ck of uniformity of law even on the most important matters 
governed by the Hague Rules adds to this uncertainty," p. 322; Todd, op cit., 'the 
common Jaw can still apply where the (Hague) Rules do not - as, for example, in 
inbound voyages to the U.K. from Buenos Aires.• p. 104; and footno\e 49. 



TD/B/C.4i315f.Rev. l 
page 88 

over the last quarter of a century. There certainly have been variations in 
the interpretation of what is required to dischuge the obligation to eitercise 
due diligence under the Hague Rules. With regard to these variations, 
according to a paper preseI].ted at the Vienna Colloquium, it might "be 
that that reflected the reluctance of judges to allow shipowners to' escape 
vicarious liability for the faults of their servants and agents in the 11aviga
tion and management of their shipsM247 possibly because the Hague Rules 
were thought to be '"an 1deal instrument for anyone wanting to m;ike dif
ficulties even in simple cases in order to obtain a better settlement than 
he should have."248 

176. Since complete uniformity of application is an elusive ideal, it re
mains ta be seen ta what extent the Hamburg Rules will be able at least 
to improve uniformity of law. Here the Convention contains two ele
ments that should assist in this direction: 

(a) Firstly, article 3 urges Contracting Parties to have .. regard ... 
to its international character and to the need to promote 
uniformity;" · · 

(b) Secondly, article 31 instructs Contracting Parties to denounce 
the Hague Rules to ensure that only one of the two con-
ventions apply. · 

177. As regards the first point, it has been said that while it would ap
pear that this need to promote uniformity may not have to .be interpreted 
in a way that would force courts in different cpuntries to follow previous 
rulings by other courts on similar cases elsewhere, there is clearly a need 

. to take such earlier rulings info consideration before final judgement is 
given. It is possible that this will result in a convergence of Anglo-Saxon 
juridical systems and those of civil law tradition. It ma> be that the 
exhortation contained in article . 3 of the Hamburg Rules will assist in re
ducing these differences in interpretation. 

178. As for the second point, article 31 ( 4) allows a transitional period 
of five years #from the entry into force ·of this convention.... In other 
words, a State may become a Contracting Party to the Hamburg Rules 
and still continue to use the existing legal regime from the date of its rat
ification or accession. until five years after the Convention has actually 
come into effect. The denunciation of the Hague Rules/Hague-Visby 
Rules may be expected to accelerate the move towards uniformity of law .. 

247 Diplock, Vienna Colloquium, op cit .• p. 56. 

248 Selvig, op cil .• p. 323. 
249 Diamo.nd, op cit., p. C27. 
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179.. There a~pe~s t_? be agreement that once the MT Con;ention en
~ers mto fore~, it. will remo"."e the def~ct in the present regiimi .. 249 since 
where ~o ?!"fllodal convention or nat10nal law [would) be applicable t~ 

gave[° li:btty~ then there ~s a considerable divergence between the terms ;~f ~t ( y df erent ~ultunodal operators ... 250 The present situation is 
. e vesse -operatmg) CT()/MTO may well be faced with heavier 

duties and fewer defences than under the Hague Rule 251 Thi · 
tatio · rt d b h • 5

· s mterpre-
, . n, 15 suppo . e Y t e Canadian study which states that the le al 

regune established by the _MT Convention will be "a significant cha! e 
frrrn the pres~nt lack of 1;1DU□nni~y. at the international level in the liabilJy 
o transportatmn enterpnses providing MTO services.n2s2 The 1 d 
also suggests that . Nthere is no reason to consider the MT Co sam~. s u y 
a bonanza for lawyers."253 nven ion as 

Vicarious liability 

180. The Hamburg Rules refer to "actions of agents or servants" in s _ 
veral places. One of these appears in article 5 ( l) Thi ha e 
apprehe · th t h r: · · s s generated 

nsmn a_ t e l~OUS Muncaster Castle case might have to be 
refoug~t, at lea~t m the l!I?!ed Kin~dorri, in order to determine the de e 
~f a shipowner s resl?on~1bility for his servants or agents. However asks 

een suggested, albeit with som9 reservations, "in general the. sam~ result 
w~ proba?IY be reached as regards negligent work by subcontractors iri 
m g a ship seaworthy ~hether _under the Hague Rules or under the 

. Hamburg Rules... bui ... m practice (the Hamburg Rules] will · t 
somewhat less onerous duty on shipowners than did the Hague Rul~:\.S: 

181. The MT Convention makes the MTO responsible for his serv 1· 
agents and "persons of whose service he (the MTO) make~ use eo:1:1:~ 
performance of the rnultirnodal transport contract" Thi · · · 
P

ared to th rt · • . . · s prec1S1on, corn
. e u_nc~ atnhes raased by the Hamburg Rules text, must be 

deemed a definite unprovement on that text. · 

182. Ho~ever, ~~e MTO's ~ubcontractors may or may not be liable 
under certain con~1t1ons accordmg to the relevant international convention 

. or mandatory national law. Even in situations where such legislation may 

250 Idem. 

251 Martin, op clt., p. 8. 
252 Study no. 3 .• op clt., p. I. 
253 Ibid, p. 3. 
254 ~~~~~~ia:;:~~ ~f.e of a legal analy~is ofthe Hamburg Rules·, London Seminar. op. 
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render them not automatically liable, there 1?aY. be_ ~s where a. claimant 
may succeed in proving the subcontrnct~r s. ~a~ility. For trus reason 
subcontractors should take out their own liability msurance. 

C. Conclusions 

183. Many arguments have been made both for and parti:ularly against 
the Hamburg Rules. Those opposed to the new Convention appear_ t? 
he influenced by common law traditio_n_s, w~e commentators from civil 
Jaw countries have taken a inore pos1l1ve view of the H~b~rg Ru~es. 
Those in favour are first and foremost the shippers who, with increasing 
force have demanded that their Governments_ take steps to ?Ccome Con
tract~g Parties to the Convention; those agamst are the_ slupowners and 
their liability insurers. Some, but not all, of the cargo msurers_ are also 
fi arful of the consequences of the new Convention and for this reason 
ipposcd to it. However, the insurers' arguments are not supported by 
facts. Many of the original arguments against . the Jlambu~g R~;ea:~ 
Jost their relevance because of changed perceptions of the unpo 
certain issues. This is particularly the case with the n~utical faults defence 
and the limits of liability. Carriers and their lawyers m_ one co~try have 
suggested the adoption, by their Government, of a modified ":erston of t~e 
Visby Protocol which is very close to the Hamburg Rules t~x~. This 
would mean adding a fourth liability system to those already eJUstmg. To 
avoid utter confu~ion, a new diplomatic co~erence to amend the Hague
Visby Rules would be necessary. Adoption mst~d of the Hamburg Rules 
and consequential denunciati?n of the Hague-V1sby Rules system would 
accomplish the same result with much fewer problems. 

184. The Hamburg Rules will undoubtedly s~t liabi1:ity -'ightly from 
cargo owner to carrier and in this way better protect shippers the world 
over. However, it is a mild shift, considered br most ~ommentators · re
gardless of whether they favour ~ven such a nunor shift or not • to have 
minimal economic and commercial consequences. 

185. Although some emotional ,iews against t_he entry into force of. the 
MT Convention have been expressed, even gomg beyond those voiced 
against the Hamburg Rules, the secretariat has been una?le to d~cument 
most of them. Indeed, one leading mutual insurer has said that .. :t~y, 
door-to-door operators offer to customers a co~er~nt stan~ard of liability 
which is not reflected in the laws of most .countnes .255 ~e some of the 
objections to the Convention may be valid, others, particularly those that 

255 Stirling, op. cit., p. 2. 
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argue against the .. mandatory* nature of the Convention and those in op
position to *the uniform liability regime introduced by it .. appear either 
misplaced or erroneous. In general, the two opposing camps comprise 
very much the same parties as those concerned with the Hamburg Rules: 
shippers on one side; ocean carriers and insurers on the other. Jn multi
modal transport there is a third group, the NVO-MTOs, and here the 
picture is much less clear. 

J 86. There was, initially, a considerable reluctance, in particul~ on the 
part of some European freight forwarders, to look favourably at the MT 
Convention, but some of the French *commissionaires de transport .. , for 
example, did not have the same hesitation, and even introduced their own 
MT document by wruch they offered full cargo insurance to the shippers, 
thereby implicitly accepting the higher level of liability which the MT 
Convention seems likely to impose on the MTO. A growing number of 
VO-MTOs are doing likewise with increasing success. 

187. For aspiring MTOs, such as freight forwarders from developing 
countries, the MT Convention offers an opportunity for 1egitimacyH, Hre
spectability* and recognition as a carrii;r on the same level as that which 
is claimed by VO-MTOs. In view of the limited size of developing coun
tries' liner fleets, this opportunity may in turn allow transport companies 
from these countries to participate more equitably in the organization of . 
transport from and to their countries. 

188. As regards the actual entry into force of the MT Convention, the 
date would appear to be quite some years hence; yet, as the worid moves · 
inexorably towards total physical distribution of gerieral cargoes, the need · 
for a common liability regime becomes more and more evident such that 
the number of Contracting States to the MT Convention will increase in 
the coming years. 

189. Comparing the situation today with that which will prevail in the 
future when the MT Convention enters into force, it may be said that if 
no damage to or delay in delivery of goods takes place little if anything 
will change from a commercial point of view. Any differences will only 
show up if such damage or delay in delivery occurs. 

190. The major commercial advantage from the ·entry into force of the 
MT Convention is that the shipper will be better protected under the 
Conventicsn than according to current practices based on the existing li
ability rcgime(s). Shippers will be better protected because the carrier, 
when the multirnodal transport includes an ocean leg, will no longer have 
the many exemptions allowed under the Hague Rules/Hague-Visby Rules 
system. They will also be better protected because the limits of liability 
will be equal or higher than those now available. Furthermore, because 
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of the language of the Convention and the relatively limited weight per 
package of most containerized cargoes which constitute the vast majority 
of multirnodal transport shipments ( see paragraph 24 above) the shipper 
will know with certainty exactly what will be the limit of liability in force, 
namely that of the SDR 920 package limitation. Under current practices 
this precision is not possible. 

191. Because of the higher limit of liability, it must be assumed that 
transport companies wishing to offer multimodal transport services will 
do so only when they are well aware of the risks involved and are reason
ably certain that they have full control over the transport chain on which 
they rely, such that the cargoes they carry are unlikely to suffer accidental 
damage. In ot,her words, the MT Convention will create more conscien
tious carriers. 

192. Insofar as insurance premiums are concerned, the effects of the 
higher limit of liability for the carrier could be assumed to result in corre
spondingly higher premiums; however, the greater attention accorded to 
cargo care and the consequent reduction in damage might very well obvi-
ate such increases. · 

193. One place where some very concrete economic changes might oc
cur would be in the area of settlement of claims for localized land transport 
damage in a country not a contracting party to the CMR or the CIM. 
Under some current multimodal or Ct documents {for example, 
COMBIDOC paragraph l l (a) or FBL paragraph 6 B) such settlements 
are to be made according to national law, which in most cases will impose 
a certain limit payable in the national currency. In countries where ship
pers need special authorization to obtain foreign exchange to pay for goods 
and freight in foreign currency, the carrier would then have to pay com
pensation only in local currency, even though the merchant,. n importer, 
for example, had paid for the goods and the transport in foreign exchange. 
He would then not only have lost his goods, but would also be compen
sated only in a non-convertible currency. In some countries the merchant 
might find it very difficult, and in some cases impossible, to obtain a new 
permit for the purchase of foreign exchange. Under the MT Convention 
such settlements could be made in SDRs, making repurchases easier to 
carry out and resulting in direct foreign exchange savings. 

194. Should a shipper depend on his cargo insurance for compensation, 
the higher limits of liability under the Convention would allow the cargo 
insurer to seek recourse against the carrier and obtain a better settlement 
than is possible at present; again including a possible foreign exchange 
saving. Furthermore, as the risk of the multirnodal transport operator is 
higher under the MT Convention than at present, the risk for tlte cargo 
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insurer is co~espondingly lower and this should.result in lower c. argo in-
surance premiums. · 

195. Carriers (and their liability insurers) argue that both the Hamb 
R u_les and the MT Convention impose onerous limits of liability· h urg :s It has been shown. above, in paragraph 22, the limits today' ar~1~::; 
han those agreed tom the 1979 Protocol to the Hague-Visby Rules It 

must, consequently, be concluded that this argument is unfounded. · 
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Chapter 1Y 

Article-by-article commentary on the Hamburg Rules 

196. Titls article-by-article commentary analyses the articles . of the 
United Nations Convention on the Carriage of ~oods by Sea ~the 
Hamburg Rules) in the order in which they _appear m the C~nventmn. 
The discussion of each article will be arranged m up to three sectm~- The 
first presents the article of the Hamb~ Rule.s.. Where appropnate, a 
second section -presents the correspondmg provismns of the Hague Rules 
and the Hague-Visby Rules,' while a third section comp~es and _evaluates 
these parallel provisions, where necessary, together with other related 
conventions or agreements. 

Part I: General Provisions 

Article 1; Definitions 

General remarks 

( 1) The Hamburg Rules' definitions are designed for general ~pp~cation. 
They provide a sound b~~is for interp~t~t~on. and app~cahon and 
will be given greater prccmon through 1ud1cial mterpreta,. ::m. 

(2) The concept and drafting of the Hague Rules were derived, to a large 
extent, from clauses which over the course of many years had come 
to be included in bills of lading. Tuey are based on common law 
principles. The definitions in the ~amhurg Rules,· and the Rules as 
a whole, are based on civil-law principles,. to a larger extent t~a_n the 
Hague Rules, and thus should be familiar to ~wye~s from 4:1vil law 
countries. They also follow approaches contame_d m other mte~a
tional conventions, such as the CMR and the Warsaw Convention. 
Those conventions were drafted to suit a variety of different legal 
systems common law as well as civil law. Nevertheless, the depar
ture fro~ the language of the Hague Rules, .which was familiar ~o . 
lawyers in common law countries, has sometimes led to concern m 
such countries as to the clarity of the Hamburg Rules. 
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(3) Article 1 (1-6) of the Haniburg Rules provides broader definitions 
of the contract of carriage than do the Hague R ulcs or Hague-Vis by 
Rules. Definitions in the Hamburg Rules are clearer and more 
compl!!te. than those in the Hague Rules. They will therefore im
prove the position of the shipper, for. whom the uncertainties under 
the present legal regime often result in greater exposure to ri~k and 
higher transport costs. 

Paragraph 1: Contractual carrier 

(1) The definition of •earner• in article 1 (l) of.th~ Hamburg Rules is 
very general. It stipulates that every person entering into a contract 
of carriage shall be deemed a carrier, regardless of whether he is an 
owner or a charterer. The test is merely whether the person con
tracted with the shipper to transport the goods by sea. Thus, a carrier 
would include a freight forwarder who contracts with the shipper to 
transport the goods by sea or a multimodal transport operator sub
contracting with an ocean carrier_ to perform the sea leg of the car
riage. 

(2) The definition of •carrier• in article I (a) of the Hague Rules is nar
rower . . It ... mcludes the owner or the charterer who enters into a 
contract of carriage with thi: shipper•. · The use of the word .. includes• 
may give rise to questions as to whether the. reference to the owner 

(3) 

or charterer is exhaustive or merely illustrative. · 

The definition of ·camer•.in the Hamburg Rules avoids any possible 
misunderstanding in this respect. Although the carrier's identity 
might be unclear in certain concrete cases, the Hamburg Conference 
was unwilling to adopt a ~ore precise definition. . Tut :lefinition is 
more logical in that it treats any person who has undertaken to carry 
the goods as a carrier. · · 

During the diplomatic conference in Hamburg at which the Hamburg 
Rules were adopted, discussions were held about contracts concluded 
in the •name• of the carrier. The use of the term •name• reflects the 
civil-law ~ncept of dir~ ~epresentation, and covers contracts in 
which . a carrier's legal and authorized representative enters into a · 
contract for the carriage. ; The use of the term ·on behalf of" the 
carrier might perhaps have been more acceptable in common law · 
countries. However, it was not employed because under civil law it 
could cover too many situations, for example, where a party, such 
as a freight forwardei;-, c(?ncluding a contract of carriage acts com4 

mercial1y for someone else but legally bind~ only himself. 
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Paragraph 2: Actual carrier 

(I) 

(2) 

(3) 

Article 1 (2) defmes the term '"actual carrier". Article 10 makes this 
actual carrier jointly liable with the contracting carrie~ for loss, dam
age or delay in delivery attributable to the actual earner. 

The Hague Rules do not deal with the question of who is li~ble when 
the contracting carrier entrusts the carriage to an actual c~er. Thus, 
they do not define "actual carrier". To ~esolve that. que~t10n, .refer
ence must be made to national laws, which often differ m therr ap• 
proaches to the question. 

The concept of joint liability of the contractual and actual carriers 
follows the air-law pattern found in .the Convention supplementary 
to the Warsaw Convention for the unification of certain rules relating 
to international carriage by air performed by a person other than the 
contracting carrier (Guadalajara, 18 September 1961) . (t~e 
"Guadalajara Convention'). This Convention adopted the 1omt li
ability solution for two reasons also applicable to ocean transport. 
The ftrst was to strengthen the shipper's position while at the same 
time safeguarding the carrier's right to limit liability. The second was 
to adopt one international standard. Earlier, differe~t countries pro· 
vided different answers to the question of who was liable for damage 
to cargo when a contractual carrier entrusted carriage _t? ~ actual 
carrier. These different answers increased costs of litigation and 
provided different statutes of limitation. Hence, one answer ac_cepted 
by all signatories was necessary. Although the later Convention on 
Carriage of Passengers by Sea (Athens, 13 December 1974) (the 
"Athens Convention") utilizes the term Hperforming carrier", the same 
concept is intended. This is confumed by the Hamburg Rules' ref
erence to HperformanceH in the definition of uactual can ;er" and by 
the use of the term Htransportew- substitur to translate "performing 
carrier;, in the French version of the Athens Convention. 

Paragraph 3: Shipper 

(l) 

(2) 

The definition of "shipper• in article 1 (3) is rather broad, covering 
any person "by whom or in whose name or on whose be~ a 
contract of carriage by sea is concluded or whose goods are delivered 

· to a carrier under such a contract. The most significant use of the 
term in the Hamburg Rules is in articles 12-13. 

The Hague Rules do not define 'shipper .. although the term is used 
in the Rules. 
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(3) After a thorough discussion at the Hamburg Conference, it was de
cided to adopt a broad definition of "shipper" so as to safeguard all 
persons who could derive rights under the contract of carriage against 
the carrier or who could be exposed to claims by the carrier. 

It might seem unnecessary, in some legal systems, to refer specifically 
both to the person on whose behalf the contract is concluded and the 
person on whose behalf the goods are delivered to a carrier, however, 
some legal systems draw a distinction between those two categories 
of persons. Even though the Hamburg Rules' definition refots to 
both persons, it treats them identically. That approach facilitates 
commerce by making it unnecessary for the carrier or his a1,rcnt to 
check whether the delivering party is the contracting party or his 
representative. 

The definition of #shipper'' in the Hamburg Rules may require judi
cial clarification in some cases. For example, when the contracting 

· party and the person delivering the goods to the carrier are different, 
a question may arise as to which party has the right to ask for the 
bill of lading under article 14 (1). · · 

Paragraph 4: Consignee 

(I) The definition of Nconsigneell in article I (4) was debated during the 
preparatory work by UNCITRAL. It does not add much to the 
situation under existing law, since the question of which person is 
entitled to take delivery of the goods will continue to depend on the 
contract of carriage and the transport document. Furthermore, the 
definition does not deal with assignees of the cargo. Thus, the rights 
of an assignee will have to be resolved under national I ... ,. 

(2) The Hague Rules do not contain a definition of .. consignee .. since 
they apply only to contracts covered by a bill of lading, and any 
holder of a bill of lading, whether the named consignee or any other 
person, may demand delivery. 

Paragraph 5: Goods 

(1) The Hamburg Rules' definition of #goods" is merely illustrative; it 
does not purport to defme all possible types of goods. The definition 
assumes that the term "goods .. is self-explanatory; it specifically in
corporates in the definition only certain items which otherwise might 
be called into question. 
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(2) Article I (c) of the Hague Rules expressly mentions "goods, wares, 
merchandise and articles of every kind whatsoever". Because of the 
generality of the words .. articles of every kind w~~tsoever"_, this defi
nition is generally self-explanatory. The defirutlon specifically ex
cludes live animals,· leaving them to special agreement. It also 
excludes deck cargo when the contract of carriage states that the · 
cargo should be carried on deck and in fact it was so carried. 

(3) The definition of "goods· in the Hamburg Rules is broader than that 
in the Hague Rules and thus gives gi-eater protection to the shipper. 
It includes live animals and deck cargo (see article 5 (5) and 9, re• 
spectively). 

The Hamburg Rules' definition also includes as goods "a container, 
pallet or similar article of transport"'. '!'he~e are specifically_ men
tioned in order to ensure that compensation 1s payable for therr loss, 
damage or delay in their delivery to the same ~xtent as ot~er goo.~. 
Under the Hague Rules whether or not such items were goods 1s 
an open question as they are not included in the definition of that 
term. 

Paragraph 6: Contract of carriage by sea 

(2) 

The Hamburg Rules define "contract of carriage by sea". As on~y a 
few natfonal legal systems draw a clear distinction between cam~ge 
by sea and by inland waterway, the term "by sea" should not be m
terpreted too restrictively. Likewise, the phrase "from o?e port to 
another" in the Hamburg Rules' definition should not be mterpreted 
too restrictively. The purpose of those words is to support the ref• 
erence to sea transport. Thus, a 'port· may include a port on an 
inland waterway. 

'Ibe Hague Rules define only ·contract of carriagell. ~nder •~at de
finition a contract of carriage is one "covered by a bill of ladmg or 
similar documents of titleN. 

(3) Whether the sea portion of such through transport shoi,tld fall within 
the scope of the Hamburg Rules was much de_b~t~d at the Hamburg 
Conference. Many delegations feared the possibility of the Hamburg 
Rules' encroaching on the MT Convention, which was in prepara
tion at that time. A proposal to provide an exception in ~he 
Hamburg Rules for the transport covered by the MT Convention 
was not adopted, and the Hamburg Conference decide~ to subject 
the sea part of a multimodal transportation operation to the 
Hamburg Rules. One consequence of this decision is that a recourse 
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action by a multimodal transport operator against the sea carrier will 
be governed by the Hamburg Rules. . 

Paragraph 7: Bill of lading 

(I) The Hamb~g _Rules' definition of "bill of ladingn contains only a 
general dcscnphon of the document. Articles 14 to 16 contain addi
tional provisions on bills of lading. 

(2) The Hague_ R1:1l_es do not define a bill oflading even though the entire 
system of liability under the l_lague Rules is dependent upon the is
su~ce . of one. However, article III, rules 3 and 4, sets forth re
qurremcnts as _to the contents of a bill of lading and its evidentiary 
effect. The V1sby Protocol adds a second paragraph to article Ill 
rule 4, which protects parties who acquire the document in good 
faith. 

( 3) A bill ~f lading evidences the contract of carriage and the taking over 
or loadmg of the goods on board the ship by the carrier. This is also 
true of other types of documents, such as sea waybills (see article 18). 

A bill of lading has the following additional important functions: 

(a) . It is negotiable, i.e. title to the goods passes upon transfer of the 
bill oflading; and · . 

(b) It obliges the earner to deliver the .goods only to the legitimate 
holder of the bill of lading. · 

A "straight bill of lading" as used in the United States is not a docu
ment of title. It therefore does not fall within the definitions of bill 
of lading, but is included among the other documents <leaJt with in 
article 18. 

Paragraph 8: Writing 

(I) Article l (8) states that writing "includes, inter alia, telegram and 
telex". By using the word "includes" the drafters intended the 
reference to telegram and telex to be merely illustrative and not an 
exclusive listing of all items considered as "writing". There was some 
doubts at the Hamburg Conference as to whether a telegram and 
telex should be regarded as "writing" because they can be easily 
forged. However, they were included for practical reasons. For 
ex~ple, article 19 requires that, to avoid that the handing over is 
considered prima facie evidence of delivery in good condition the 
consignee must give the carrier a written notice of apparent lo;s or 
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damage not later than the working day after t~e day th~ goods were 
handed over: If a consignee is located a considerable d1stan~e from 
the carrier, he may not be able. to rely on notice sent through the 
post, and may have to give notice _by telegram or tel~x. ~t wa,s 
therefore necessary to ensure that not.tee by ~ose means 1s valid. 

(2) The H~gue and Hague-Visby Rules do not contain a de~mition of 
"writing#. As a result, there is great doubt as to the mearung of the 
term. These doubts can give ri~ to serious questions, ~or example, 
concerning the validity of the notice of loss or damage given by tele-
gram or telex. · 

(3) During the preparatory work for the H~burg ~onfer~mce ther~ was 
discussion of definitions of other tenns, m particular 'harbour and 
"ship'". However, a decision was made that defi~ti~n,,5 _ofth~se tenns 
were not necessary. The Hague Rules define ship m article ! _(d) 
as: Hany vessel used for the carriage of goods by sea . T:11at d_efllllt~on 
has raised the question of whether loss incurr~d dunng ~gh!enng 
operations or on carriage with inland-waterway craft falls within the 
scope of the Rules. Under the Ham_bur_g Rules, ~owever, the ques· 
tion would not arise, since the earner 1s respons~ble for t~e goods 
while they are in his charge in the ports of loadmg and discharge, 
whelher or not they are on a .seagoing ship or any other craft. 

Article 2: Scope.of application 

General remarks 

Article 2 covers three aspects relative to the s~ope of application of ~be 
Rules: geographical (article 2 (l)), personal (article 2 (2)) and substantive 
(article 2 (3•4))°. · 

Paragraph 1: Geographical scope 

( 1) The Hamburg Rules are applicable only to intematio~al c~age of 
goods. This means that carriage between two States 1s reqwred for 
the Hamburg Ru,les to apply. Each Contracting Stal~ is, of co~rsc,. 
free in its national' law to extend these rules to domestic _sea carnage 
as well. 

The international carriage of goods need not occur be!wecn tw~ 
Contracting States. It is sufficient that one of the States mvolved 1s 
a Contracting State. The following situations are covered: 
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(a) Either the port of loading or the port of discharge mentio~ed in 
. the contract is situated in a Contracting State; or, 

(h) An optional port of discharge mentioned in the contract of 
· carriage which becomes the act'1al port of discharge is situated· 
in a Contracting· State; or, . · · 

(c) The_ bill of lading or other docurne_nt evidencing the contract is 
. issued in a Contracting State; or, . · • 

(<l) The bill of lading or other document evidencing the contract of 
carriage provides for application. of the Hamburg Rules . or any 
national legislation giving eff~ct to the provisions of the 
Hamburg Rules. 

(2) The geographical scope of the Hague Rules has been one of the most 
controversial points. The Hague Rules cont;un just one simple ge
ographical rule: according to article X, the Rules apply to all bills of 
lading issued in a Contracting State. . This means that practically all 
outgoing shipments . from a Contracting State are subject to the 
Hague Rules because the bill of lading is normally issued in the port 
of departure. Furthermore, cross-trade between non-Contracting 
States is also subject to the Hague Rules if.the bill of lading is issued 
in a co·ntracting State: · 

National legislation implement~g the flagu~ Rules has not; however, 
always complied with this rule. · Some Contracting States subject all 
outgoing tran~port to the Hague Rules while a small number .apply 
the Rul~s to both incoming and outgoing shipments. 

The Visby Protocol had attempted to remedy this unsatisfactory sit
uation by revising article X.. Under the revised article, th,: Rules.ap• 
ply to ·every bill of lading relating to the carriage of goods between 
ports in two different States:. if: · 

(a) The bill oflading is issued in a Contracting State; · 
(b) The carriage is from a port in a Contracting State; or, 
(c) The bill of lading spedifies -that the Hague Rules; or, corre

sponding national legislation will govern the contract. 
. ' . 

The revised article also allows a Contracting State to· apply the provisions• 
of the Convention to bills of lading other than those just mentioned, i.e. 
to bills of lading which are outside the scope of the Convention. Such a 
provision is unusual in an international convention, because a State is 
normally free to apply a convention beyond its stated scope of application. 
The inclusion of this provision shows that the authors of the Visby Pro-
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tocol foresaw . the need for the wider scope ultimately given in the 
Hamburg Rules. 

(3) By covering practically every carriage by sea touching a Contracting 
State, the Hamburg Rules have broad geographical scope. Th.is wide. 
scope was favoured by large majorities of States within UNCITRAL 
and of States participating in the Hamburg Conference. One reason 
was that, since ratification of or accession to the Hamburg Rules by · 
20 States is required for the Convention to enter in~o f~rce, t~e ge
ographical coverage of the Rules would be far-reaching uruned1ately 
upon their entry into force. This will create momentum for replace
ment of the Hague Rules' system with the Hamburg Rules' system, 
and thus lead towards achieving international unifonnity of law. 

Paragraph 2: Personal scope 

(1) Article 2 (2) provides that the Hamburg ·Rules be applicable •~ithout 
regard to the nationality of the ship, the carrier, the actual earner, the 
shipper, the consignee or any other interested person•. 

(2) Article X .(c) of the Hague-Visby Rules contains a similar provision. 

(3) The Hamburg Rules m~st .be applied to all carriage within t~e ge
ographical scope of the Rules1 irrespective of wheth~r th~ 1s any 
other national interest. The Hague Rules are vague m tlii~; respect. 
They leave open a possible interpretation .tha~ the Con~ent~on must 
be observed only where interests of Contractmg States nationals or 
residents are at stake. 

Toe Hamburg Rules avoid unnecessary complications •. especially as · · 
carriage affecting one Contracting ~tate usually .also ~e ;ts the eco
nomic interests of anpther Contracting State or its nationals. 

Paragraph 3: Substantive scope: Non-application to charter parties 

(l) Article 2 (3) excludes charter p.uties from the scope of the Hamburg 
Rules. However, the Rules apply to bills of lading issued pursuant 
to a charter party when· the bill of lading governs the relations be
tween the carrier and. a holder of the bill of lading other than the 
charterer. . 

The third party llolder of a bill of lading issued pursuant to a charter 
party should have the same protection given to !1!ifd party ho~ders 
of other bills of lading, because the person. acqumng such a bill of 
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lad~g is ofte~ unable to check the contractual relati~nship between · 
earner and shipper. 

(2) Th~ · ~ague Rules cont~ a similar ~rovision concerning bills of 
ladmg issued pursuant to charter parties. 

(3) Du~g ~he preparatory work and at the Hamburg Conference itself, 
a ~onty of States favoured extending the Convention to charter 
parties, or at l~ast to voyag~ charters; However, there was insufficient 
s~pport for this propa~: the majority felt that because charter par
ties were normally. mdtV1dually !legotiated in great detail and were 
much le.ss standardized t)lan ordmary contracts of carriage of d · · 
by sea t Id be · · · · · · goo s 

, 1 W?U • mappr~pnat~ to subject them to the mandatory 
· rules o_f an. mtemahonal convention drafted with the needs of liner 

trades m rrund. · · 

As to the question of whei_her the liability regime of the Hamburg 
Rules should be made applicable to voyage charters, participants at 
the H~burg_ C~nference felt that the most urgent need was to pro
te~t _shippers m liner tr_adi:, ~ey were exposed to the stronger bar
gauung powers of. shippmg lines and, in particular, to shipping 
conferences and th~lf standard genera} co·nditions. It was considered 
preferable not to 1!1-tervene in ch_arter trade . where the bargaining 
stre~gth of the parties an~ other circumstances were different; over
!oadmg the new Convention would reduce its chances .of entering 
into force. · 

Paragraph 4: Substantive scope: A series of shipments 

(1) Article 2 (4) deals with contracts of carriage in which the carrier 
undertakes th~ future carriage of goods in a series of ship:-,.ents during 
~ agreed penod .. The paragraph simply states that in Juch a situ
ah_on the. ~amburg Rules are applicable to each shipment unless the 
ship~ent 1s made under a charter party, in which case the provisions 
of article 2 (3) apply. · 

(2) ~e Hague-Visby Rules do not con~ain ~ similar provision, but they 
do not need one. They apply only if a bill of lading has been issued. 
In such a case the Rules apply for the period covered by it. 

(3) The Hamburg Rules applY:to eac~ single shipment rather than to the 
whol~ of the. contra.et. Because the period of responsibility, according 
to article 4, ts app~cable tq every shipment, the carrier's liability for 
damage to e~ch_ shipment i:uns fro1;11 the moment of handing over the 
goo.ds const1t1;1t1ng e~ch shipment m the port of loading to the carrier 
until the earner delivers them at the port of discharge.· The Rules 
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(2) 

(3) 

cannot apply to an entire contract for future shipment o! goods, but 
only to the individual shipment under the co~tract._ Tius, howeve~, 
should make no practical difference to the shipper tn respect of his 
rights against the carrier. 

· Article 3: Interpretation of the Convention 

. Article 3 of the Hamburg Rules is an ~ovation in intemation~ 
transport law. It encourages the Contractmg S!ates to_ promo~e um
fonnity of interpretation. Unifonn interpre~abon <;>f mtem~t10n~y 
agreed uniform rules is, of course, essential if the aim of unification 
of law is to be reached. 

The Hague Rules do not contain a similar rule. On the,,c~mtrary, the 
Protocol of Signature allows the Contracting States to . give_ effect_ to 
this Convention either by giving it the force o_f law or by m~lud_mg 
· 1 their national legislation in a form appropnate to that legislation 
~he rules adopted under this Convention~. Thus, t~e Hague R':1les 
allow the Contracting States a certain amount ~f libert}'. to devta~e 
from the agreed rules when incorporating t~em mto nahonal man• 
time codes. Many Contracting States have m fact done so, and the 
result has been a lack of uniformity ~ot only ~rom country to c<;>'rtk 
but even within the same count!)'.. i:nc m~ e~arnples of_t~s ~c 
of uniformity can be see1i in the. diffenng application of the limitation 
amount. 

Rules of interpretation of international conventions. differ ai_nong 
various legal systems. Some guidance can be found m the Vienna 
Convention on the Law of Treaties (Vienna, ~3. May 1969) (the 
"Vienna Convention"), but they are not very explicit. 

Article 3 does not prnvide detailed uniform principles of u:it~rpreta
tion. Nevertheless, the article is useful ~d necessary. lmpli~ :e 
article is the hope that, in ruling in particular cases, courts t _e 
into account earlier rulings in similar cases by other ~ourts: It 1s 
· rtant that article 3 docs not demand that such earlier rulings be 
~Iiowed: it requires only that "regard shall be had •·· to the need to 
promote uniformity.

0 

The manner in which a Contracting State incorpora!es the_ Ham_bW:g 
Rules into national law can affect the extent_ to w~ch uniformity 15 

achieved. The greatest degree of unifonruty will1 of course, be 
achieved if the State applies the Hamburg Rules d~ct~y as a_ ~lf
executing convention or incorporates them textually mto_ its m~tune 
code. However, if in incorporating the Hamburg R1:11es into national 
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la~, a Contracting State alters the text in any way, perhaps even 
without expressly mentioning the rule of interpretation in article 3 
the ~tate w~, i~ addition to violating its obligations under the Con~ 
vcntmn, pre1ud1ce the achievement of unifonnity. 

With r~spect to the objective of unifonnity there is one problem in
herent m many multilateral conventions which deserves attention: the 
fact tha! the Hamburg Rules have been concluded in six languages, 
ea~h bcm~ equally authentic. Given differences in concepts and ter
~ology m the various legal systems as well as linguistic differences, 
d1vcrg~nccs between the various language versions are practically 
unavoidable. The question will arise as to how those divergences 
should be resolved. A possible solution may be found in the Vienna 
Convention which states that "when a comparison of the authentic 
text discloses a difference of meaning which the application of articles 
31 ~d 32 _!the general interpretation rulesj do not remove, the 
mearung which best reconciles the texts, having regard to the object 
and purpose of the treaty, shall be adopted." 

In interpreting the Hamburg Rules, it must be borne in mind that. 
they ~e not ·a c?mplete code of maritime law. They arc meant only 
to unify the maJor aspects of the law relating to contracts of carriage 
by sea. As to other questions not dealt with by the Hamburg Rules, 
e.g., when non~cargo damage is caused by the carrier or regarding 
how compensation for such loss should be calculated, it will be nec
essary to refer to national law. 

Part 11: Liability of the carrier 

Article 4: Period of responsibility 

Paragraph I: Principle 

( l) ~icl~ 4 hol~s. the carrier responsible for the goods during the period 
m w~ch he 1s m charge of them. It defmes this period as being "from 
the tune he has taken over the goods at the port of loading ... " until 
the t~c he has delivered the goods 0 at the port of discharge0

• This 
. defirut10n was debated at the Hamburg Conference. The wording is 
intended to avoid interference with multimodal transport and to limit 
the application of the Hamburg Rules to transport by sea. It corre
spo?ds 1? the principle in article 1 (6) that only the ocean part of the 
carnage is covered by the Hamburg Rules. Thus, if the ocean carrier 
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takes charge of the goods at an inland location, packs them into his 
container and brings them by rail, road or inland waterway to his 
vessel at the port, the Hamburg Rules do not apply until arrival of 
the goods at the port ~here his ship is loading. 

{2) The period of responsibility under the Hague Rules is a particularly 
crucial point. Article I (e) of the Hague Rules states that the period 
of carriage of goods covers the time from when the goods are loaded 
on board until the time they are discharged from the ship. Article 

. VI I supplements this rule by pennitting the carrier to contract out 
of his mandatory responsibility for the time prior to the loading· oil 
board and subsequent to the discharge from the ship. However, 
many national laws mandatorily extend the liability regime of the 
Hague Rules to cover those periods as well, and some even subject 
the carrier to heavier lia1:>ility during those periods. 

The interpretation of these provisions in the Hague Rules has caused 
and still causes difficulty, even after over 50 years of application. The 
prevailing opinion is that responsibility under article VII begins with 
the taking over of the goods by the ship's tackle and ends when the 
goods are released from the ship's tackle. If the cargo, as today is 
often the case, is loaded and discharged by shore cranes, responsibil
ity begins and ends when the cargo crosses the ship's rail._ This pe
riod is very narrow compared with the period of responsibility under 
the Hamburg Rules. Moreover, the "tackle-to-tackle* interpretation 
is not of much assistance in cases where cargo is loaded or discharged 
by hose or in connection with lightering operations. 

(3) The period of responsibility under the Hamburg Rules is both wider 
and clearer than that under the Hague Rules. The remaining prob
lems in borderline cases {e.g. those involving carrier and bailee cus
tody in the port) may be solved by courts on the basis ot .uticle 4 (2). 
Pursuant to article 23 of the Hamburg Rules, the period of respon-
sibility cannot be restricted or reduced. 

Paragraph 2: Carrier deemed in charge of goods 

( 1) Article 4 (2) is intended for the clarification of the period during 
which the carrier is in charge of the goods. · Mention is made fust of 
the situations - i.e. where the carrier or his servant or agent takes over 
the goods from the shipper or a person acting on his behalf and 
where he delivers them to the consignee. 

With regard to delivery, article 4 (2) (b) {ii) expressly mentions the 
situation where the goods are not received by the consignee but are 
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placed at the disposal of the consignee in accordan~e with the co~
tra~~. loc3;i la~, o~ us~ges of t~e particular trade. The justification for 
ad~mg this sttuatt~>n ts that, if the coqsignee does not fulfil his obli
gat~on to take delivery, the carrier should be relieved of his liability 
un er t -~f ~burg Rules, This does not mean that he is free of all 
~pons! d ty or th~ goods; for example, under national law he may 

re~uire to exercise reasonable care over them. . . . 

Arti~le 4 (2} (a) {ii) and (b) {iii) deals with an important ~int con-
cenung the taking over and delivery of the goods These · · 
concern port th · t' h · prov1s1ons au . on 1es or ot er third . parties to whom the good 
must b_e handed over before shipment or· after discharge in accord~ 
anc~ with the laws or regulations of the loading or discharge rts 
National law_s or regulations frequently grant monopolies to §tate~ 
owned pr p_nvate w~houses ~r doc_ks for handling and stora e of 
go~ds, particularly ~ co°:°echon with Customs proceliures. _g The 
policy of ~~ese proVJstons 1s that, if the earner is not free · to choose 
tuchh a ~ac~ty, he s~ould not be liable for damage to the goods caused 

th
y t e dac~tyh. Art1~le 4 {2) (b) (iii) states that he is not in charge of 
e goo sill t ose circumstances. · · 

(2) The H~gue Rule~ do not contain a similar definition. This has led . 
to cons1derable.d1vergences of interpretation. 

(3) While the provisions of article 4 (2) {a) (ii) and . (b) {iii) of the 
f~rrgallRules see~ sound, they may result in difficulties where 
oc ~w OY:'~ ~ shipper or carrier to choose between two or more -
authonzed facilities to handle the goods. 

J?u~'l!he preparation of the Hamburg Rules -then: was no intema
hon lt accepted_ set of rules for liability of tenninal operators Jn 
fact, t~e p~eparahc ~ of the Hamburg Rules pointed out the need fo 
work m this fie~d. ln 19~3; UNCITRAL decided to undertake wor{ 
on the preparat101: of uniform legal rules on the liability of terminal
operato~s based ~ part on work in that area performed b the 
International Institut~ for the Unification of p · t y La 
(UNIDRorn .. The existehce of such uniform rules co~l~a d~s~ 
the econoffilc unportan~e ' to cargo interests of the question of · 
whether the goods were ill lhe custody of the carrier or the tenninal 
operator when loss, damage or delay in delivery occurr~d. 
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Paragraph 3: Agents and servants. 
. h t . the article to the carrier or consignee 

Article 4 (3) clarifies t at re ~nee mhi behalf Article 4 (2) (a) (i) applies 
includes servants or agents actmg on . s · 
the same principle in respect of the shipper. 

Articles_ 5-8: Preliminary comment 
· . · · ciling divergent views ex-

Articles s to 8 constitute a comprorruse recon h . , Ii .. 
. f th Hamburg Rules as to t e earner s • 

pressed during preparation ° e_ . · · ari' l IV rule 2 
bilit A minority favoured retauung the exception m ic e ' 

a(a) J·the Hague Rules as to the liability of the carrier fofr thhe "ac!, n~gl~~! 
' h · pilot or the servants o t e earner m 

or default oft e master, mariner, hi , Th vast majority how" 
navigation or in _the man~gement of ~e~ #~a~ticat fault# was no 'ionger 
~verifi, fedlt tha~ t1s txc_e~~i~ t~d :-~arallel in other fields of law relating 
1ust 1e • part1cu ar Y stn . hesc ints of view was to delete 
to transport. The comp~orruse between t . Po f liabilit of the carrier 
the na~tical fault excep~lOt !ut t~~ ~t~~~~ of the ~isby Protocol) 
at relat1allv.ely lo; ~t of li:bfu~ to be broken only in case of the carrier's 
and to ow t e 5 f th m romise was to create 
serious misconduct. Another element o e co p h . , li bility 
an exception to the_ #presumed faulth· with_re~1r:c~l~oo~ ;e~~eiitth~ case 
by requiring the claunant to prove t e earner s a 
of loss, damage or delay in delivery caused by fire. . 

Article 5: Basis of liability 

Paragraph 1: Princip/R 

Article 5 adopts the principle of presumed fault or neglect. The car-
( l) rier is liable for loss resulting from loss .or damage to the go~d\~: 

delay in delivery in respect of the goods if the o~currhence c~usmg . 
loss dama e or delay in delivery took place while t e goo_ s were 1Il 

the 'care of the carrier, unless the carrier proves that he, hi~l se~ants 
and a ents took all measures which they could. reasona . y re-

uiref to take in order to avoid the occurrence which caused the loss, 
damage or delay in delivery and its consequences. 

(2) Article Ul, rule l, of the Hague Rules requires the carrier to exercis~ 
due diligence to make the ship seaworthy and prope% ~. 11:~ :le 

. it before and at the beginning of the voyage. ic e . ' 
e2qmp . th carn·er to "properly and carefully load, handle, stow, 

reqmres e · d" 
c~, keep, care for and discharge the goods came . . 
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These two provisions taken alone or together have led 'to many un
c~rtainties in interpretation, for example, as to when the voyage be
gms and whether the carrier is bound to exercise due diligence to 
make the ship seaworthy again at an intermediate port of call. These 
questions are obviously of great importance for liner seJVices in gen
eral and for modem container transport in particular. It has been 
argued that even if a crew knows when leaving a port of call (as dis-

. tinguished from the port of.loading) that the ship is unseaworthy, the 
carrier is not liable under the Hague Rules. · 

The legal regime established under the Hague Rules is made even 
more complicated by the Hague Rules' technique of listing various 
situations in article III and seventeen txceptions in article IV. · The · 
list 'in article IV was discussed at length within UNCITRAL. TI1e 
conclusion was reached that the list was merely poor drafting since, 
except for two .exceptions in article IV, rule 2 (a-b), (i.e. nautical fault 
and fire exceptions), the list added nothing to an understanding of the 
basis of liability. It was regarded as superfluous to state, in article IV, · 
rule l, that the carrier shall not be liable foi damage resulting from 
unseaworthiness, unless caused by want of due diligence, because this 
follows already from the positive statement in article HI, rule I. The 
same considerations apply to other exceptions such as acts of God, 
war and public enemies (article IV, rule 2 (d-t)), since in all those 
situations the carrier and his servants were not at fault. Article IV, 
rule 2 (q), of the Hague Rules adds a final, all-embracing exception. 
This exception is rather confusiAg as it repeats earlier exceptions and 
rules on burden of proof: it exempts· the carrier and the ship from li
ability for loss or damage arising or resulting from any cause other 
than those listed in article IV, rule 2 (a-p), #without the actual fault 
or privily of the carrier, or without the actual fault or neglect of the 
agents or servants l f the carrier, but the burden of proof shall be on 
the person claiming the benefit of this exception ... : This technique 
of listing rules and. exceptions has caused many difficulties which, 
even today, cannot be considered resolved despite repeated testing in 
the courts. This structure emerged because the drafters of the Hague 
Rules essentially incorporated into article IV clauses taken from bills 
of]ading in use at the beginning of the twentieth century. From time 
to time new exemptions had been added to them without attention 
being paid to whether or not they were legally necessary. 

(3) The Hamburg Rules follow the language of transport conventions 
negotiated after the Hague Rules. The new language corresponds 
more to civil law legislation than to common law. As a result, the 
Hamburg Rules have the advantage of fitting much better into the 
overall framework of transport law conventions. This will facilitate 
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the resolution of problems arising in connection with multimodal 
transport. 

Paragraph 2: Delay 

(1) Since article S (1) makes the carrier liable not onJy for loss of or 
damage to the goods but also for Hdelay in deliveryµ, it was necessary 
to establish what constituted delay. Article 5 (2) provides that delay 
in delivery occurs, firstly .. when the goods have not been delivered ... 
within the time expressly agreed upon...... Non-compliance with an 
agreed delivery date term is thus obviously non-fulfilment of the 
contract by the carrier. Secondly, article S (2) also provides that if 
the contract does not mention an exact delivery time or period, the 
goods must be delivered within · the time which it would be reason
able to require of a diligent carrier, having regard to the circumstances 
of the case·. 

(2) The Hague Rules do not provide rules on liability for delay. The 
extent to which the carric;r is liable depends on national law. It is 
therefore uncertain whether or not the rules on limitation of liability 
under the Hague Rules apply to liability for delay. 

(3) 1be Hamburg Rules' concept of delay seems flexible enough not to 
burden the carrier too severely. The concept, moreover, corresponds 
to international conventions in other fields of transport, such as in 
article 19 of the Warsaw Convention and article 17 of the CMR (see 
also article 27 of the CIM). Article 6 (1) (b) of the Hamburg Rules 
safeguards the carrier's interests by establishing a rather low limit of 
liability for delay in delivery. Similarly, article 3 (3) of the Athens 
Convention says, .. fault or neglect of the carrier or of his servants or 
agents ... shall be p, esumed, unless the contrary is proven.· 

In some situations, questions may arise as to whether a carrier or his 
agents or servants could have avoided a delay and its consequent loss 
or damage. The Hamburg Rules deal with only one such situation: 
article 5 ( 6) expressly states that the carrier is not liable for loss, 
damage or delay in delivery resulting from measures to save life or 
from reasonable measures to save property at sea. For situations 
other than those just mentioned, such as strikes and deviations, the 
test is whether the carrier could have been reasonably required to 
avoid the occurrence which caused the delay. This will have to be 
decided by the courts in particular cases. 
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Paragraph 3: Option to treat the goods as lost 

(J) Article S (3) deals with a situation that is al deal . . 
other transport conventions A so_ . · t With m most 

(2) 

(3) 

rier for the loss of the goods m~!o owner claurung a~st a car
that the goods were lost rather thy ncounter a problem tn proving 
at!o~s, article S ( 3) provides that if a;;. merci telayed. For sue~ situ
w1thin 60 days from the time when t~ gooh s ave not been de~vered 
they may be treated as lost. . ey s ould have been delivered, 

The Hague Rules do not _contain a similar rule. 

lne problem dealt with in art· I 5 (3) • 
importance, since it is possib~ e for th;s not. of the grea~est practical 
~!lerous delivery dates in his bill of JaW:amer to provide for very 
cilitates formal claims How . g. To be sure, the rule fa. 
the problems occu~g whe;~;r, it dfs not provide a solution to 
conventions have dealt with thi lC go~l s are found later on. Other 
of the CJM provides that . s hpro em. For ex~ple, article 30 

d Ii 
m sue a case the consign · · 

upon e very after repayment of th . ee may ms1st 
the carrier. e compen5at10n already made by 

Paragraph 4: Fire 

Pursuant to article 5 ( 4) when loss d . 
suits from fire the presum' pt· f r' lamage or delay m delivery re-
hi 

' mn o 1au t on the part f th • 
s servants or agents provided iri art· I 5 (J) d o e earner or Jc e oes not apply. 

(2) Article IV, rule 2 (b) f th H Ii bili . , o e ague Rules exempts the carri fi 
a ty In case of fire unless caused by his actual fault or pri~~/om 

(3) When fire occurs on a ship f f • . . . 
cannot be definitively detenrun'. prodo . o i_ts ongm and of fault often 
t h . e smce it may be difficult t 

s ruct t e cu-cumstances surround· th b o recon-
Hamburg Confert:nce decided tha mg . e out reak of the fire. The 
carrier, the burden of proof of fa~t:Oo~~~=dequate protecti~n to t~e 
servants or agents should be shifted to th part ?f the earner or his 
den of proof can be sat" fi d b e cargo interests. The bur
(a) (i)) or the loss, dam: ~e or ~cfro~g t~at either_the ftre (article 5 . 
suited from the fault or n!glect o/ih; ~;~ry (article S (a) (ii)) re-

1:o assist the party who bears the burde f . 
vides for the possibility of . . 0 0 pro?f, article 5 (b) pro-
shipping practices to clarify requmng a survey m accordance with 
cumstances of the fire. . as soon as possible the cause and cir-· 



TD/B/C.4/315/Rev. l 
page 112 

The Hamburg Rules' provision constitutes a compromise. The 
Hamburg Conference agreed that the carrier should be liable in case 
of fire if he or his servants or agents were at fault. No valid reason 
could be found why he should be relieved from liability for the fault 
of his servants or agents. However, a majority of participants at the 
Hamburg Conference thought it reasonable to place the burden of 
proof of fault on the claimant, especially as flfes aboard ship fre
quently originate from the cargo. This view was adopted in the 
context of the overall compromise, referred to above, with respect to 
the system-of liability. under the Hamburg Rules. 

Paragraph 5: Live animals 

( l) Article 5 ( 5) deals with the carriage of live animals. It exempts the 
carrier from liability for any loss, damage or delay in delivery result
ing from any special risk inherent in the carriage of live animals. If 
the carrier establishes that he complied with the shipper's special in- . 
structions and there is no proof that the loss or damage resulted from 
the carrier's fault or neglect, it will be presumed that any loss, dam
age, or delay in delivery resulted from those s_pecial ris~. ~f the 
presumption is not rebutted by contrary proof, the_ cam~r will be 
exempt from liability for the loss, damage or delay m delivery. In 
other cases, the ordinary rules on liability set forth in article 5 (1) 
apply. 

(2) Article I (c) of the Hague Rules excludes live animals from coverage 
under the Convention. 

Paragraph 6: Salvage measures 

(1) Article 5 (6) provides that the carrier will not be liable, except in 
generai average, for loss, damage or delay in delivery resulting from 
measures to save life. However, in the case of measures to save 
property, the measures taken must be reasonable if the carrier is to 
be exonerated from liability. 

(2) A similar rule can be found in the Hague Rules' article IV, rule 4, 
although that rule does not state that measures to save property must 
be reasonable. · 

Paragraph 7: Causation of damage 

TD/B/C.4/315/Rev. I 
page 113 

(I) Pursuant to article 5 (7) the carrier is not liable under the H~burg 
~ules to t~e extent tha~ he proves that the damage or a part thereof 

. ·1s not a~tnbutable to hi~ (~r his servan~s' or ~ge~ts) fault or neglect. 
In pracll~e, however, thi~ fllay cause difficulties m mterpretation be
cause . different legal regunes .adopt different theories on joint 
causatton. . 

(2) · The Hague Rules ·do not contain a similar rule. As a result the in
terpretation of identical o'r similar circumstances under th; Hague 
Rules is left to national law. · 

(3) The Harnb~g Rules' provisi?n may not give clear guidelines when 
the proport10n of damage attnbutable to one or another cause cannot 
be definitely identified. _ Howeyer, the provision gives general guid
ance to courts and arb1tral tnbunals as · to how to deal with the 
problem. 

Article 6: Limits of liability 

Paragraph 1: Principle 

(1). Article 6 (I) (a) establishes ·limits ofliability of the carrier for loss of 
or dam~ge to the goods. The claimant is limited to the higher of two 
alternatives unde_r t~e Hamburg Rules' liability limitation system. 

. The first alte~ahve ~s ~~sed. on the package or other shipping unit; 
here t~e maXllnum liability 1s ~ 3.fllOUnt. equal to 835 Hunits of ac
count per package or other shippmg urut. The second alternative 
is b~sed on _th~ p.:. _·s weight of the goods lost or damaged; here the 
~axunum liability ts ~ amount equal to 2.~ "'units of account» per 
kilogramme of gross weight of the goods. Article 26 provides that the 
#unit. of ~countM mentioneil in article 6 is, for most States, the special 
drawmg nght (SDR) as defined by the International Monetary Fund. 

Artie}~ 6 ( 1) (b) establishes the limits of liability of the carrier for 
. delay m delivery equal to two and a half times the freight payable for 
· the goods delayed, _but not exceeding the total freight payable under, 

the contr~ct ?! carnage of g~mds by sea. Pursuant to articl~ 6 ( I) (c), 
. the t<;>tal liability of the; earner fqr loss, damage and delay m delivery 
may m n? case exceed the maximum limit for the total loss of goods 
under article 6 (1) (a). ·. 

(2) The Hague Rules' limit .the liability of the carrier to £100 sterling in 
gold per package or unit, regardless of its ~eight. When the pound 



TD/B/C.4/315/Rev. l 
page l 14 

(3) 

sterling was detached from the gold standard in 1924, na~ional courts 
and legislatures employed disparate methods ?f c_onv~rtmg the ~JOO 
limit into national currencies. To remedy this s1tuat10n, the V1sby 
Protocol replaced the limits expressed in pound ster~g with limits 
expressed in the franc Poincare, which was at that tune frequently 
used in international conventions. The 1979 Protocol subsequently 
replaced (in those countries that are contracting parties to that pro• 
tocol) the franc Poincare with the SOR as the uni_t ~f accou~t for 
expressing the limits of liability of the carrier. The lirmts established 
by the 1979 Protocol are SDR 666.67 per package or unit or SOR 2 
per kilogramme, whichever is higher. 

Because the Hague-Visby Rules do not provide for liability for delay, 
they contain no provisions corresponding to article 6 (1) (b) or (c) 
of the Hamburg Rules .. 

Article 6 (1) (a) maintains the dual per package/per kilogr~e sys
tem established by the Vis by Protocol. Because of the relatively low 
value of most goods transported by sea, the Hamburg Conference 
decided to keep the maximum amount of liability per kilogramme 
low when compared to similar maximum amounts for other means 
of transport. The package/unit limitation was retained so. as better 
to protect small, relatively light-weight packages having a high value. 

Although the Hamburg Conference agreed that because of inflation 
the limitation amounts in the Hamburg Rules for loss or damage 
should be higher than those establi!shed by the "'.is~y Protocol, the 
size of the increase was a subject of debate. The limits fu:ially ~greed 
upon are only about 25 per cent higher than those established tn ~he. 
1979 Protocol, an amount which since has been overtaken by m
flation. 

Paragraph 2: Application of the per package rule 

(1) Article 6 (2) (a) sets forth a rule for determinin~ the number of 
packages or shipping units for the purpose o_f applymg the~~ pack
age limitation in article 6 (I) {a). If a container, pallet or similar ar• 

· tide of transport is used to consolidate goods, the l_)acka~es or 
· shipping units are those enumerated in the document ev1de?ctn~ the 
contract of carriage by sea. Under article 6 (2) (b), the container itself 
is considered an additional separate shipping unit if it is not owned 
or otherwise supplied by the carrier. lbus, if a bill of lading enu
merates ten packages in a shipper-supplied container, ~d all ten 
packages as well as the container are damaged, eleven uruts are con
sidered to have been damaged. 
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(2) The V~sby Protocol added, as article V (c), a rule to the Hague Rules 
on_ which the Hamburg Rule has been shaped. This Visby Protocol 
article has however given rise to diverse interpretations as it does not 
make de~ '.""ho has _to enumerate the packages in the bill of lading. 
Usually, rt 1s the shipper who prepares the bill of lading and who 
enumer.ites the number of packages thereon. If the container is a 
Nshipper pac~ed containerN which has been sealed by the shipper, 
then the earner has no means of checking whether the number of 
packages on the bill of lading is correct. 

(3) Although the divergence of interpretations after the introduction of 
the Visby Protocol has been. exaggerated, since both parties must 
agree on the contract's contents including whether or how to enu
m_erate packag~s in a container, article 6 (2) of the Hamburg Rules 
~ill help cons1de~ably_ to ove~come this problem. The carrier may 
msert ~s r~serv~tions m the bill of lading by a clause stating, for ex
ample, shippers load, count and seal. Carrier has had no means of 
checking number of packages." 

Paragraph 3: Unit of account 

Article 6 (3) merely refers to article 26 where the unit of account usually 
the SDR, is defmed. ' 

Paragraph 4: Agreements 

(I) The_ H~burg_ Rules ~ow the carrier and shipper to agree to limits 
of ~ability which are higher than those provided for in the Rules. 
Article 6 (4) reflects the general principle set out in article 23 (2) that 
the carrier may inL, !ase his responsibilities and obligations under the 
~am burg R~le~. 1 ~s J.?r?vision was inserted because agreements to 
mcrease the limit of liability are fowid in practice, although they are 
rather unusual because of the existence of cargo insurance. 

(2) Art!cle IV! 1:1te 5, ?fthe_Hague Rules also allows parties to agree to 
~ ~gher limit, w~e article V prohibits them from decreasing the 
lirmt. A declaration of value under article IV, rule 5, of the Hague 
Rules 3!s0 _has t~e result of incr~asing the limits of liability to which 
the c~er 1_s s~bJ_ect. A ?eclaratron of value allows the shipper to ask 
for higher limitation, which normally leads to higher freight rates. 
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Article 7: Application to non-contractual claims 

Paragraph 1: Actions against the carrier 

(1) Contractual clauses providing for specific liabilities, limits and de
fences fulfiJ their purpose only if a claiming party is unable to make. 
additional claims based on national tort law or other national laws. 
Under article 7 (I), the defences and limits of liability specified in the 
Rules apply to any claim for loss, damage or delay in delivery in re
spect of goods covered by the contract of carriage, whatever its na
ture. 

(2) Article IVbi.s, rule l, of the Hague-Visby Rules contains a similar rule 
although it refers only to actions founded in contract or tort, and it 
does not _mention claims .. otherwise· founded, as do ·the Hamburg 
Rules. 

(3) The rule in article 7 (l) is necessary to preserve uniformity and to 
ensure that the Hamburg Rules are not abrogated by claims brought 
under national laws that conflict with the Hamburg Rules. Other 
international conventions contain similar rules (e.g. article 24, 
Warsaw Convention; article 28 (1), CMR; and article 51, 
COTIF-Appendix CIM). 

Paragraph 2: Himalaya clause 

( 1) Article 7 (2) extends to agents and servants of the carrier the benefits 
of the defences and limits of liability which are available to. the carrier 
under the Hambu,1 : Rules when they act within the scope of their 
employment by"tbe carrier. Claims against servants and agents of the 
carrier are normally actions in tort, because the servants and agents 
are not parties to the contract. This rule is intended to protect the 
carrier. Without such a provision, cargo intere.sts could be entitled 
to claim compensation under national law from agents and servants 
of the carrier in cases where the carrier would be able to disclaim li
ability owing to ·his ability to invoke defences under the Hamburg 
Rules; or, the cargo interests might be able to claim higher amounts 
of compensation than could be recovered from the carrier under the 
Hamburg Rules. The carrier might be bound under his contract with 
the agents or servants to hold them hannless from claims by the 
cargo interests. Thus, without a provision such as that in article 7 
(2), the carrier could be indirectly subject to liabilities beypnd those 
contained in the Hamburg Rules. 
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(2) ~e ~nglis~ t~xt of ~icle IVbis, rule 2, of the Visby Protocol . 
cintams·.a similar provision, but stipulates that this applies provided 
t at the servant or agent_ are_ not independent contractors. Tue· 
French text does not mention mdependent cootractors.2.56 . 

(3) Th~ _.Harnburg Rules do ~at specili~ally exclude independent con
t1:3ctors ~cause to do so was regarded as superfluous and even am
biguous. _Independent contractor" is primarily a common law tenn· 
~owever, m the common )aw systems, servants and agents are neve; 
independent contractors. · 

Paragraph 3: Aggregate of amounts recoverable 

( l) If the carrier and his servants or agents are j~intly liabl~ for loss 
da.r_nage or delay in delivery,. t~e total_ amount recoverable by ~ 
claunant cannot exceed the limits of liability provided for in the 
Hamburg Rules. . . 

(2) Arti~l~ lVbi.s, rule 3, of the Hague-Visby Rules contains the same 
provision. · · 

. (3) Without su.ch a provision, a claimant might be able 10 obtain multi
ple re~ovene:; - from the ~~er and from his· servants and agents. 
A ~amer who a~ees to hold his servants and agents harmless against 
clauns by cargo ~tere~t wo_uld thus be e:xposed to liability for loss, 
damage or delay m delivery m excess of the amounts stipulated in the 
Hamburg Rules. 

Article 8: Loss of right to limit responsibility 

Paragraph t.- Right of the carrier 

(I) ~cc_o_rd~g to articJe 8 ( l),the carrier may not invoke limitation of 
liab~tf if the los~; ~amage or delay in delivery resulted from . the . 
earner s act or omission done with intent to cause such loss damage 
or delay or d?ne r~cklessly and with knowledge that such l;ss, dam
ag: or. dc1ay ~ delivery wo~Id probably result (hereinafter referred to 
as senous misconduct'). · 

256 Contrary to the Hague Rules where on! th F h · 
French texts of the Visby Protocol are e~ua:;y ::en~r:.r 15 authentic, the English and 

I 
I 
I 

I 

I 

I 

I 
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(2) The Hague-Visby Rules, article IV, rule 5 (e), contain an almost 

identical rule. 

(3) It may be questioned whether the carrier should also l~set his_ ri~~~~ 
invoke the limits of liability when the loss, dam~ge or e ay 10 e ts 

ery bas resulted f!om the serious mi~oodu! 0~~f ~:1~!e~~g::m~ 
Article 8 ( l) • which favours the earner, w p f . , li bility 

- . t the Hamburg Conference on the issue o earner s a proilllse a _ · 
(see discussion of article S above). 

Paragraph 2: Right of servants or agents 

. article 7 (2) gives servants and agents an independent righ~ to 
(1) ~rnc~ limitation of liability under the Rules, article 8 (2) pr~>V1des 

~:~ t~ey lose the right to invoke the limits in the event of their own 

serious misconduct. 
h H Vi by Rules article IV bis, rule 

( 2) Art~e 8 ( 2) c:;.e;pol~;i:o ~l; 4 ~ft~: ~aguc-Visby Rules deprives 
4. ' oweve~ • a c~t: of the' carrier of the right to invoke, not only the 
~:t~: alj the defences available to them under the Hague-Visby 

Rules. 

Article 9: Deel< cargo 

Paragraph 1: Principle 

. f deck exposes the cargo to higher risks of damage 
(1) ~~ag~~oo: deck. Therefore, article 9 (1) prodvides th~ththe 

d deck only in accor ance w1 an 
carrier is entitled to C"M!'f goo s on f th articular trade or if 
a ement with the shipper or the usa~e o e p . . . 
~ired by statutory rules or regulations (e.g. regulattons ~equtn~g 

. f d us oods on deck). In such cases, t e earner 
the carnage o angero . gh art. 1 5 ( l) and is entitled to raise the 
is liable in accor~ce wit ~c e t took all measures that could 
defence ~~yat~e~~~:~7ots a~ida~: soccurrence causing the loshs, 
reasona li d .1 sequences If however, t e 
damage or delay in de very an 1 s cdon d k he will be liable for 
carrier is not allowed to carry the goo s on ec ' . 
loss damage or delay in delivery resulting solely f!om the ~;re botit 
deck; he will not be entitled to raise the defence ~ust ment~o: ' 
his liability will be limited in accordance with articles 6 an . . 
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(2) . Article I (c) of the Hague Rules excludes coverage for cargo carried 
on deck when the contract of carriage states that it shall be carried 
on deck and it is so carried. But, if the cargo is carried on deck 
without this having been expressly stated on the bill of lading, this 
may constitute a breach of contract and deprive the carrier of the 
defences and limits under the Hague Rules. 

(3) Contrary to the Hague Rules, deck cargo under the Hamburg Rules · 
is subject to the same liability regime as all other kinds of cargo. The 
Hamburg Rules greatly cont~bute to clarifying when the carrier will 
be entitled to carry goods - in particular, . containers - on deck. 
Clauses in the contract of carriage by sea permitting him so do will 
be sufficient. 

With respect to deck cargo, the Hamburg Conference decided not to 
impose on the cargo interests the burden of proving the fault or 
neglect of the carrier, his servants or agents, as it had done in articJe 
5 (5) for carriage of live animals.· For containers, the carrier must 
prove that he or his crew exercised the degree of diligence specified 
in article S ( l ). 

Paragraph 2: Proof of agreement 

(1) Article 9 (2) adds certain rules relative to an agreement between the 
parties that goods shall or may be carried on deck. The carrier must 
insert a statement of the agreement in the bill of lading or other 
document evidencing the contract of carriage by sea. In the absence 
of such a statement, the carrier has the burden of proving the exist
ence of such an agreement. Such an agreement carmot be invqked 
against a third pai._r. However, under article 9 (1), even if a state
ment of the agreement has not been inserted, the carrier may carry 
cargo on deck if such carriage is in accordance with the usage of the 
particular trade or is required by statutory rules or regulations. 

(2) The Hague Rules do not provide for a particular kind of evidence of 
the agreement but require,~ article I (c), an express statement in the 
contract that cargo is carried on deck. Such a statement will 
normally result in an entry in the bill of lading. 

(3) The Hamburg Rules' provision regarding proof of agreement to carry 
cargo on deck meets the requirements of modem container transport 
better than do the Hague and Hague-Visby Rules. In modem con
tainer transportation, an option to carry cargo on deck is frequen_tly 
needed for both operational and economic reasons. 
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Paragraphs 3 and 4: Liability 

. ili fi 1 d age and·delay in delivery in . (1) As discussed above, lia? ty or oss, ~ility for all other kinds of 
respect of deck cargo _1s th~ ::-rn~ rss 5a 6 and 8). However, article 
cargo (i.e. in accordance Wt! art1c.e ' . n deck has not been 
9 (3) and (4) provides exceptions where carnage o 

justified." . : 
· . p· t · t ints out that if the ~amer 

Article 9 (3) raises two issues. trs ' idpok d··mg t~ article 9 (1) 
. 1 d t arry the goods on ec accor . . ' 

was not ent1t e O c t • the defence under article 5 
he is liable fo~ ~ l~ss :dli~ilitoinr:C~ordance with the provisio~s 
( l ). ~elcon6d, 11 ~~i:le 9 ( 4) ~tates that if the carriage of gokodsh1s 
of art1c es an · the oods below dee , t e 
contrary to expr~ss agree~entktot;~tati;n of liability provided . 
carrier is not entitled to mvo e e 
under article 6. 

h uences of carriage of goods on (2) Under the Hague Ru~eS, 1 e conseq not clear. Some authors 
deck. without or agamst agreemen: tre the limit of liability in the 
contend that a c~er should berefi . ;o~gainst explicit instructions. 
Hague Rules even m the case o cb ;garded as a serious breach of 
Such a situation, however, may e r 
·contract. 

(3) The Hamburg Rules provide a much needed clarification in respect 
of deck cargo. 

Article 1 O; Liability of the carrier and actual carrier 

Paragraph 1: contract.ng carrier . 

. ) if the carrier who contracts with the 
( 1) According to article l O ( 1 • . t ts the carnage or part of it, 

. ( h " · t cting earner") en rus · ' . 
shipper t e co!1 ra • al carrier1 the contracting earner re-
to another earner (the actu d 1 in delivery in respect of the 
mains lia~le for loss,. dama~ orre e:dless of his agreeme~t with the 
goods dunng the entire c7ge t g ting carrier is responsible for the 
actual carrier. Moreover, t uale con r~c his servants and agents acting 
acts or omissions of the act earner, 
within the scope of their employment. 

. Ii bilit of the contracting carrier for 
(2) Under the Hague Rules, t_he . a ot ~x ressly discussed. However, 

carriage _by the _actu~ ~e~~ nof ladkg, often attempt to exclude 
contractmg earners, ~ ebtr h 5 t al carrier The validity of such 
their liability for carnage Y t e ac u . , 
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clauses, through various •rdentity of Carrier Clauses", that differ un
der various national legal regimes, is not clear. 

Paragraph 2: Actual carrier 

( 1) Article 10 (2) makes the actual carrier, in respect of the carriage per
formed by him, liable to the cargo interests to the same extent as the 
contractual carrier. This principle is of great practical importance. 
Pursuant to article lO (4), the liability of the contrat1ing carrier and 
the actual carrier is joint and ·several. This follows the pattern of air 
law set out in the Guadalajara Convention. · 

The liability of the actual carrier does not depend on specific stipu
lations to. that effect in the contract of carriage or transport docu
ment; it is derived from the Hamburg Rules themselves. 

(2) Since the Hague Rules do not deal with liability of the actual carrier 
(see article I (a)), in order to resolve that issue reference must be 
made to national law. However, as a result of various clauses in the 
contract of carriage, the identity of the party who contracts with the 
shipper is often difficult to ascertain. Very often the shipper only 
learns shortly before court, proceedings commence that· the person 
~ho issued the hill of lading is not his contracting party. · 

(3) The resulting uncertainties are extremely undesirable. In some juris
dictions problems are avoided somewhat by the possibility of the 
claimant bringing action in rem. Under the Hamburg Rules, even if 
contractual clauses continue to obfuscate the identity of the shipper's 
contracting party, cargo interests will be protected by the joint 
liability of the actual carrier, who usually can be located and action 
brought against lliii '. more easily than against the contracting carrier. 

The actual carrier is responsible only for that part of the carriage en
trusted to him. The Hamburg Confei;ence decided against making 
the actual carrier jointly responsible with the contracting carrier for 
the entire carriage, since this would have gone too far. Therefore, so 
as to hold the actual carrier liable under the Hamburg Rules, the 
cargo interest must prove that the loss occurred during the portion . 
of the carriage performed by the actual carrier. 

Paragraphs 3 to 6: Other provisions 

Article JO (3) to (6) contain additional rules of a more technical nature. 
Article JO (]) indicates that any special agreement under which the carrier 
assumes obligations not imposed by the Hamburg Rules, or waives rights 
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conferred on him by the Rules, will not affect the actual carrier unless he 
so agrees expressly and in writing. Article 10 ( 4) states that where and to 
the extent that both the contracting and actual carriers are liable, their li
ability is joint and several.. According to article lO (5) the ma;umum 
amount recoverable from both the contracting and actual carriers shall not 
exceed the limits of liability under the Hamburg Rules. Article lO (6) 
provides that nothing in article JO shall prejudice any right of recourse 
between the contracting and actual carriers. Thus, under the Hamburg 
Rules, the contracting and actual carriers are free to agree as to how to 
allocate between themselves their joint responsibility to the cargo interest. 

Article 11: Through carriage 

Paragraph 1: Principle 

( 1) Article 11 ( l) enables the contracting carrier, in the contract of car
riage, to exclude his liability for loss, damage and delay in delivery 
attributable to the actual carrier in certain cases of transport, i.e., 
performance of the carriage by two or more successive sea carriers. 
The contract of carriage by sea must explicitly provide that a specified 
part of the carriage is to be performed by someone other than the 
carrier. Moreover, the actual carrier must be expressly named in the 
contract, and it must be possible to institute judicial proceedings 
under the Hamburg Rules against the actual carrier in a court com
petent under article 21 (1) and (2). The burden of proving that the 
loss, damage or delay in delivery was caused by an occurrance during 
the actual carriage rests with the canier. 

(2) There is no countf''1)art to this provision in the Hague Rules. 

(3) Article 11 is an exception to article IO. lt does not deal with multi
modal transport. Article 11 will help safeguard cargo interests for 
several reasons. first, it maintains the liability of the contractual 
carrier in respect of periods of transport when the actual carrier is not 
in charge of the goods, for example, during transhipment or tempo
rary storage within a port. Secondly, it requires the actual carrier to 
be expressly named in the contract, thus enabling the cargo interests 
to identify him. Thirdly and most importantly, it ensures that the 
contracting carrier can exclude his liability only if the claimant can 
institute proceedings against the actual carrier. 
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Paragraph 2: Liability of actual carrier 

Article 11 (2) makes the actual carrier . . . 
provisions of article IO (2) for loss d responsible m_ acco~dance with the 
an occurrence taking place whil th arna~ or d~lay _m delivery caused by 
plet~s the scheme of joint and se:erJ {J°i/ ar~ •~ his charge. This com
camcrs, and is a useful clarification. a • ity o t e contractual and actual 

Part Ill: liability of the Shipper 

· Article 12: General rule 

( 1) Article 12 regulates the liabilit f h hi 
the contracting or actual . .Y O fit ~ 5 ppcr for loss sustained by 
carrier's liability the shi ~~~\-~r _arnage to the ship. Like the 
committed by him If hiJ?P r s a ility is based on fault or negligence 

se , s servants or agents. 

(2) Article IV, rule 3, of the Hague Rules contains a sirnil l ar rue. 
(J) The Hague liability rule has not led t dilli 1 · · · . 

provisions of the Hague Rules and tho H ic~ ties tn practice. Other 
liability of the shipper Art. I III e am urg Rules deal with the 
vidcs that the shipper is dce~e~ to hr:: 5,. of the Hague Rule_s pro
accuracy of certain infi , . guaranteed to the earner the 
. I d onnahon. Article 17 of the H b R 1 
me u es a comparable provision F rth . am urg u es 
of the H R I · u ermorc, article IV rule ? (i) -
ship hal?bue u es ~xpressly states that neither the carrier no; th~ 

s e responsible for loss or d • • fi 
omission of the shi er or ow amage ansmg rom an act or 
sentative. The lati! rule ha~er o; i1e goods or his_ agent or repre
Hamburg Rules a~ it was deemednot beeenlfexp~dessly mcluded in the 

o se -ev1 ent. 

Article 13: Special rules on dangerous goods 

General remarks 

~ccause the types and numbers of d . . 
tically since 1924 the Hambu R fgerou~ goods have J.?~reased dras
conceming them than do the Hrg uR. eslprov1de more explicit provisions 

ague u es. 
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Paragraph 1: Labelling of dangerous goods 

( 1) Article 13 (1) states that the shipper m~st mai:k or label dangerous 
goods as dangerous. !his must be ~one m a suitable manner. R1;tle~ 
concerning the marking and labelling of dangerous goo_ds are_ rm 
posed in international conventions on the subject and m national 
law. 

(2) The Hague Rules do not contain a similar rule. 

Paragraph 2: Shipper's duty to inform the carrier of-dangerous cargo 

(I) Article I J (2) requires the shipper to inform the carrier of t~e dan• 
gerous character of the goods ~d, if ne~essary, of t~e precautions to 
be taken. Jn case of non-compliance with this req~trement, the car
rier is entitled to recover compensation from the shipper for any loss 
sustained as a result of carrying the dangerous c~go, as well as to 
unload, destroy or render innocuous the cargo w1t~out payment of 
compensation. · 

(2) TI1e Hague Rules, article IV, rule 6, contain a similar rule. 

Paragraph 3: carrier's knowledge of the dangerous nature of the cargo 

(I) Article 13 (3) states that the carrier may !1-ot _invoke the rights. under 
article 13 (2) if he took over the goods with knowl~dge ?f thetr dan
gerous character. This provision is useful because 1t clai:ifies that the 
carrier may not benefit from those provisions if, at the t1;111e he takes 
over the goods, he has knowledge from ~y 5?Urce of thetr dan~erous 
character, even if :1,e shipper failed to give him complete particulars 
pursuant to article 13 ( 1 ). 

(2) Under the Hague Rules, article IV, rule 6, the ~arrier is not similarly 
restricted, but may land, destroy or render ~ocuo.us . ~angerous 
cargo that has become a danger to the ship, without liability except 
in general average. 

Paragraph 4: Carrier's right to take action 

( I) The carrier mav unload destroy or render innocuous dangerous 
goods if they ix;come an' actual danger to life_or property. _In ~uch 
situations the carrier need not pay compensation ~ess h~ 1s liable 
under article 5 for fault or has an obligation to contnbute m general 
average. 
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(2) The Hague Rules contain basically the same provisions. 

(3) Nothing is said in the Hamburg Rules about the carrier's right to ask 
for J?ayment of freight in these cases. The Hamburg Conference 
considered that a provision to that effect was unnecessary as most 
legal systems hold the shipper liable for freight and expenses where 
the non-pe1formancc of the contract is caused by a failure of the 
shipper t? provide relevant information to the carrier or by specific 
charactenstics of the cargo. Moreover provisions in the contract 
relating to freight govern the situation; ~uch clauses are not affected 
by. the H:u_nburg Rul~s which do not interfere with contractual pro• 
v1s10ns which are not m conflict with the Rules. 

Part IV: Transport documents 

Article 14: Issue of bill of lading 

Paragraph 1: Right to demand bill of lading 

(l) ~icle 14 (1) requires the carrier to issue to the shipper a bill of 
ladmg whe~ so demanded by the shipper. If the shipper does not 
demand a bill of lading, the carrier may issue another document (e.g. 
a sea waybill). 

(2) Under article Ill, rule 3, of the Hague Rules, the carrier, master or · 
agent of the carrier must issue a bill of lading on demand of the 
shipper. 

(3) To strengthen the ~hipper/consignee's position, articl~s 15 to 17 of 
the the Hamburg Rules contain detailed stricter provisions on bills 
of lading than do the Hague Rules. ' 

Paragraph 2: Signing of the bill of lading 

(I) While the ftrst sentence of this paragraph is self evident, the second 
sentence adds a useful rule of interpretation: a bill of lading signed 
by the master of the ship carrying the goods is deemed to have been 
signed on behalf of the carrier. This may help to clarify situations 
which under present practices are uncertain. 

(2) The Hague Rules do not contain a specific rule as to this point. 
Thus, the master must be guided by provisions of the contract of 
carriage (e.g. the identity of the carrier clause), which may be given 
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_ . . 11 as by national laws, different legal effects lil different States, as we . 
which are not uniform. 

1 ill t ·bute to greater clarity 
(3) Articl~ l~ (2) of th~ H1 ~urg _Ru:; bec:~;cially useful in cases 

on this issue. T~s c an_ icatmn t art or all of the carriage to an 
where the contractIDg earner entrus s p 
actual carrier. 

Paragraph 3: Signature . . . 
. . larif the term •signature• by gtvlllg a h_st 

( l) Article 14 (3) attempts to cd hy . g of usignatureu to cover, lil 
of examples. These exte~ t e mear.un b an other means, 
ddi . t . handwritten signatures, sign. atures y y . , ~ 

a tton o . h . long as they are not IDcon 
mechanical, electroruc or ot erw1se, ~o e the bill of lading is issued. 
sistent with the law of the country w er 

· il l (2) The Hague Rules and the Visby Protocol do not have a sun ar rue. 

. . . . h £ r of documents; includi1;1g their 
(3) This prov1s1on facditate_s ~ e trans efact which is becoming IDcreas-

"signature", by el~ctroruc means, a f electronic data interchange. 
ingly important given the greater use o 

Article 15: Contents of bill of lading 

Paragraph 1: List of contents 
· . . hi h ,, ustn be included in the 

( 1) Article 15 (I) provides a list of items w c m 
bill of lading. 

h fth term "must" in article 
Article 15 (3) modifies ~omewhat t e use o ef the particulars men-

1_5 (l), _since _failur5e t(~)tncJr::~ille~~ :~~e;al character of the ~ill 
honed tn article l w eat a burden on coromerc1al 
of lading. To do so would p~t- to~~e 15 (I) me3f1S only that if a 
transactions. The term "mu~t Ill ic ired articulars the carrier is 
bill of lading does not contain the _requ A pill be di~ussed in con
in violation of the contract of ~age. f srt:n particulars may also 
nection with article 16, the ormss1on o ce 
have certain cvidentiary effects. 

l li nl three categories of (2) Article III, rule 3, of the Hague R_u es st~ o y 
items which must be shown on a bill of ladmg. 

. . d Hamburg Rules in this (3) The main differences between the Hague an 
regard are the following: 
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• The Hamburg Rules, article 15 (1) (a), require that the number 
of packages or pieces as well as the weight of the goods be 
shown on the bill of lading, whereas the Hague Rules, article 
Ill, rule 3 (b), require only one of these particulars. The 
Hamburg Rules' provision has been criticized as being imprac
tical, but the objections do not seem justified. Since the weight 
of the goods and the numbec of packages are essential elements 
in determining the limits of liability, they should be stated on 
the bill of lading. In practice there may be no means available 
of checking the weight of the goods; in such cases the carrier 
must make a reservation under article 16 (I) specifying the ab
sence of reasonable means of checking. Such a reservation will 
not affect the commercial value of the bill of lading or render 
the bill of lading "unclean" in the sense of the rules on docu
mentary credit. 

• Article 15 ( l) ( c) requires the inclusion in the bill of lading of 
the name and principal place of business of the carrier. This is 
to identify the issuer of the bill of lading, since it is important 
that the bill of lading identify as clearly as possible the con• 
tracting party and where he can be found. Indicating the prin
cipal place of business of the carrier will also establish one of the 
places in which a claim can be brought against the carrier in 
accordance with article 21 (I) (a) and 21 (3). Of course, a 
"shipped" bill of lading will identify the ship, which may provide 
sufficient information to the shipper, at least for the purpose of 
action in rem. However, ;i. carrier may issue a µreceived for 
shipment bill of ladingn which, under the Hamburg Rules, has 
the same economic value as a nshipped bill of ladingn. Such a 
.,received for shipment bill of ladingn usually does not identify 
the ship on ,v¾.ich the goods will be carried. 

• Article 15 (I) (f) requires the inclusion in the bill of lading of the 
port of loading and date of the carrier's taking in charge. Such 
particulars are normally shown on a bill of lading for commer
cial purposes: a person who acquires a bill of lading needs to 
know where and when the carrier took the goods in charge. 

• · Article 15 ( 1) (k) requires the inclusion in the bill of lading of . 
a statement of the freight to the extent this is payable by the 
consignee. There was some discussion during the preparation 
of the Hamburg Rules of requiring the bill of lading to state the 
amount of freight payable by the consignee. However, since it 
is not always possible to show the exact amount of freight that 
was not prepaid, it .is sufficient, under the Hamburg Rules, to 
indicate, in the bill of lading, that freig!it is payable by the con-
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signee. That should give sufficient protection to a transferee of 
the bill of lading. Under article 16 (4), if the bill of lading does 
not indicate that freight is payable by the consignee, this is 
prima facie evidence that no such freight is payable by him. 
Moreover, proof that freight is payable is not admissible against 
a good faith transferee of the bill of lading who relied on the 
absence of an indication in the bill of lading that freight was 
payable. 

• Article 15 ( 1) (l) requires inclusion in the bill of lading of a 
statement that the contract is subject to the Hamburg Rules 
which nullify any stipulation detracting therefrom to the detri
ment of the shipper or the consignee. The.requirement that the 
bill of lading indicate that the carriage is subject to the Hamburg 
Rules will help to ensure that the provisions referred to in that 
statement will govern the carriage even in States that are not 
parties to the Rules. The requirement in article 15 (I) (I) is 
somewhat similar to provisions in other international con-

. ventions. For example, article 8 (c) of the Protocol to amend 
the Warsaw Convention of 12 October 1919 for the unification 
of certain rules relating to international carriage by air (The 
Hague, 28 September 1955) (the #Hague Protocol1 requires a 
statement to the effect that the Warsaw Convention may be 
applicable to the air carriage and imposes, in article 9 (which 
has not'been adopted in the Hamburg Rules), that in the ab
sence of that statement, the carrier may not invoke the limits 
of liability under the Convention. The CMR also requires a 
statement that the carriage is subject to that con.vention. Under 
article 7 (3) of the CMR, the carrier is liable for all expenses, 
loss and damage sustained by the person entitled to dispose of 
the goods as -.. result of the omission of the statement. The 
sanction unde1 the Hambm-g Rules (article 23 (4)) for failure to 
include the statement is that the carrier must com{'Cnsate the 
claimant to the extent provided for under the Hamburg Rules 
if the claimant incurs a loss as a result of the omission of the 
statement. In addition, the carrier must compensate the claim
ant for the cost incurred: by him in exercising his rights to 
compensation under the H~burg Rules where, for example, 
the Rules have riot been applied owing to the omission of the 
statement. 

Paragraph 2: Shipped bill of lading 
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(1) If the shipper deman?s a Nshi~ped· bill oflading after the goods have 
been loaded, the earner must issue one. If the carrier has already is
sued a #received for shipment# bill of lading or other· document of 
title with respect to the goods, the shipper must surrender that doc
ument in exchange for a shipped .bill of lading if the carrier so re
quests. Instead_ of iss~ing a separate, ~ew document, the carrier may 
amend the previously issue~ bill of ladmg (e.g. by stamping Nshipped 
on board th~ vessel")_, prov1d~d that such a bill of lading would in
clude all the informatmn requrred for a '.'shipped" bill of lading. . 

(2) Article III, rule 7, of the Hague Rules contains, in substance, the 
same rule. . . 

(3) The importance of a #shipped,, bill of lading will probably decrease 
~nder.the H~burg Rules because, unlike the Hague Rules, the car
!1-er will be liable from the moment he has taken the goods in charge 
m the port of loading. Although, traditionally, a nshipped bill of 
ladingN added the important commercial fact that the goods had been 
taken on board a specified ship, this need will diminish with the 
greater use of the new ICC Uniform Documentary Practices, which 
no longer require a "shipped bill of lading". 

Paragraph 3: . Validity 

(1) Article 15 (3) provides that the absence of one or more of the par
ticulars listed in article 15 (I) does not affect the legal character of a 
bill of lading provided that it meets the requirements referred to in 
article l (7). · 

(2) The Hague Rules d.:, not contain a similar provision: 

(3) Application of the provision in article 15 (3) will be rare. However, 
it will serve to clarify the present situation since, in the absence of a 
provision in the Hague Rules stating the minimum requirements for 
the validity of a bill of lading, the issue is decided in accordance with 
national law. · 

Article 16: Bf/I of lading: reservations and ev/dentiary effect 

Paragraph 1: Reservations 

(1) Article 16 (1) requires the carrier to insert~ reservation if: 
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(a) he knows or has reasonable grounds to suspect certain inaccu
racies in the bill of lading description of the goods taken over 
or loaded, or 

(b) he had no reasonable means of checking such particulars. The 
reservation must specify the inaccuracies, grounds of suspicion 
or absence of reasonable means of checking. 

. (2) The last sentence of article III, rule 3, of the Hague Ruies deals with 
the same matter, although somewhat differently. 

(3) One difference is that the Hamburg Rules, unlike the Hague Rules, 
require the carrier, master or carrier's agent to specify the grounds for 
suspicion as to the accuracy of the particulars· and the absen~~ _of 
reasonable means of checking. For example, if there are no facilities 
for weighing the cargo, this must be stated. Another d~erence ~s that 
the Hamburg Rules require the insertion of a reservation, w~e the 
Hague Rules provide only that the suspe_ct or unkn~wn part1~ul~s 
need not be stated in the bill of lading. Smee most bills of ladmg m 
practice are prep~d by the s~p~r and prese~ted to the carrier for 
signature, the earners customarily msert reservat~ons, when they have 
no means of checking the correctness of the part1cul~s show~ on t_he 
bill of lading. Thus, the Hamburg Rules are more m keepmg with 
current practices on this point than are the Hague Rules. 

The Hamburg Rules' wording is an improvement on the Hague 
Ru)es's text· but the difference between the two versions does not 
seem to be ;ignificant. The Hamburg R1;1les require specification of 
the grounds for suspicion as to inaccuracies an? !~~ absence o_f ~a
sonable means of checking. If there are no posstbilittes of exarrumng, 
for example, the weight of the cargo, this must be stated. However, 
requiring a reservat.on is to the advantage of the carrier, who bears 
the burcJ,en of proof under both conventions. A difference is that the 
Hamburg Rules speak of reservations, whereas the Hague Rules st3:te 
that if the carrier has reasonable grounds to suspect that the details 
of the cargo received from the shipper do not accurately rep~sent the 
goods actually received, he is not bound to show s~ch entnes on the 
bill oflading. In current practice·, h~wever, reservations are also used. 

The wording of the Hamburg Rules' provision - i.~. tha~ the carrier 
"'mustM insert the reservation - may be somewhat Ullsleadmg, as there 
is no direct sanction if he does not conform with this requirement. 
However if no reservation is stated, the bill of lading is prima facie 

· evidence 'of taking over or loading of the goo~s descri~ ther~in
Proof that the goods were not in fact as stated m the bill of ladmg 
will not be admissible if the bill of lading has been transferred to a 

TD/B/C.4i315/Rev. l 
page 131 

third party, including a consignee, who in good faith has acted in 
reliance on the description of the goods in the bill of ladmg. 

Paragraph 2: Presumption of apparent good condition 

Article 16 (2) provides that if the bill of lading does not note the apparent 
condition of the goods, it is deemed to note that they were in apparent 
good _condition. This provision answers a question which, under the 
Hague Rules, is sometimes uncertain. 

Paragraph 3: Evidence 

(I) Except in respect of reservations pennitted under article 16 (I), a bill 
of lading is prima facie evidence of taking over or, as the case may 
be, loading of the goods described in the bill. of lading. Article 16 ( 3) 
(b) provides that proof to the <;ontrary by the carrier is not admissible 
if a bill of lading has been acquired by a third party who has in good 
faith acted in reliance on the description therein. · 

(2) Article III, rule 4, of the Hague-Visby Rules contains a similar pro
vision. The Visby Protocol adds that proof to the contrary is not 
admissible against a third party transferee of the bill of lading acting 
in good faith. 

(3) The Hamburg Rules therefore contain no basic change from the 
Hague-Visby Rules in this area. 

Paragraph 4: Evidence ,:,f payment of freight 

Article 16 (4) provides that, if the bill of lading does not indicate that 
freight is payable by the consignee, as required in article 15 (I) (k), or set 
forth dernurrage incurred at the port of loading payab!(: by the consignee, 
the bill of lading is prima facie evidence that no such freight or demurrage 
is payable by the consignee. Proof to the contrary is not admissible 
against a third party transferee who in good faith has acted in reliance on 
the absence in the bill of lading of any indication as to freight payable. 
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Article 17: Guarantees by the shipper 

Paragraph 1: Guarantee of accuracy of indications 

(1) Under article 17 (1), the shipper is deemed to have gµaran~eed to ~he 
carrier the accuracy of certain particulars furnished by him for 1:11· 
sertion in the bill of lading. The shipper must indemnify the carn~r 
against losses resulting from inaccuracies in such particulars. This 
includes, for example, extra costs incurred by the carri~r as a result 
of the improper stowage or delivery of the goods o_wmg_ 1? wrong 
information in the bill of lading. Losses by the earner ans~g_from 
wrong information concerning dangerous goods are dealt with m ar
ticle 13. 

(2). Article III, rule 5, of the Hague Rules contains substantially the ~e 
wording as article 17 (I) of the Hamburg Rules . ~~ those p~u_its. 
However, under the Hamburg Rules, there-is the add1honal prov!s1on 
that the shipper remains liable even if he has transferred the bill of 
lading to someone else. 

Paragraphs 2 to 4: Letters of guarantee 

(1) In practice, shippers sometimes demand a •cte~ bill of lading* (i.e. 
one without reservations), even though the carrier may have gro_unds 
to question the accuracy of the information supplied by the shipper 
for insertion in the bill of lading or may have no reasonable means 
of checking that information, or may have disc~vered defe~ts in the 
condition of the goods. If this is the case, the shippe.r may, !11 ~etum, 
offer to provide thl carrier with a letter of guarante~ m~emnify~g tht; 
carrier against loss suffered by him as a result o~ 1ssumg the clean 
bill of lading. Such guarantees seive a commercial purpose by ena
bling sales transactions requiring a "clean" bill ofladmg ~~ tak~ place 
and by promoting the movement of goods. The prevailing vie~ at 
the Hamburg Conference was that such guarantees ought to be gi:,en 
legitimacy. However, provisions were included as protection ag31:11st 
the use of such letters of guarantee to defraud the consignee. Article 
17 sets forth the following principles: 

(a) Article 17 (2) makes a letter of guarantee by the shi_pper.to .the .. 
carrier without effect against a third party. This pnnc1plc 
probably did not need to be expressed because the third party 
obviously is not a party to the contract of guarantee. Never-
theless, it was set forth for the sake of clarity. · 
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(b) Articie 17 (3) contains perhaps the rule of main importance: a 
letter of guarantee is valid against the shipper unless the carrier, 
by omitting a reservation, intends to defraud a third party who 
acts in reliance on the description of _the goods in the bill of 
lading. Furthermore, if the oll).itted reservation relates to par
ticulars furnished by the shipper for insertion in the bill of 
lading, the carrier loses his right of idemnity against the shipper 
for loss resulting from inaccuracies in those particulars. 

( ~) Article 17 ( 4) adds another sanction against the carrier acting 
with intent to defraud: the carrier is liable for loss incurred by 
a third party acting in reliance on the description of the goods 
in the bill of lading, and the. carrier is not entitled to invoke the 
limits of liability under the Hamburg Rules. 

(2) The Hague Rules do not contain rules on letters of guarantee. 

(3) Questions arise where the earner may not have had actual knowledge 
of a fraud committed by the shipper, but should have known of the 
fraud. The Hamburg Rules do not expressly deal with thi!i situation 
because many delegations feared that to subject a carrier to sanctions 
in such cases could interfere with normal trade practic~s arid usages. 

In those national jurisdictions that treat letters of guarantee even 
more strictly than do the Hamburg Rules, present national law will 
obviously conflict with the Hamburg Rules. In respect of article 17 
(3), it may become necessary to adopt a broad interpretation of the 
words "intent to defraud" so as to ensure that only guarantees or 
undertakings given in a wilful intention of fraud will become invalid. 

Article 18: . ."'locuments other than bills of lading 

( 1) Article 18 deals with documents other than bills of lading issued by 
the earner to evidence the receipt of the goods to be carried. The 
provision subjects those documents to the same evidentiary rules as 
are contained in article_ 16 (3) by stating that such documents are . 
prima Jacie evidence of the conclusion of the contract and the taking 
over of the goods described in the documents. 

(2) The I-lagµe Rules deal only with bills of lading or #similar docu
ments* and consequently have no parallel provision. 

(3) At:Jicle 18 was include.cl because of the increasing use in maritime 
transport of transport documents other than bills of lading, such as 
waybills. Since there are several types of documents within this cat
egory, article 18 is rather general. By according transport documents 
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other than bills of lading certain important effects, not granted under 
the Hague Rules, the Hamburg Rules give increased legal security to 
shippers and carriers alike and promote the use of such documents. 

Part V: Claims and actions 

Article 19: Notice of Joss, damage or delay 

Article 19 deals not only with notice by the consignee to the carrier f?r loss 
of or damage or delay to the goods (article 1~ (1) to (6)), but also with the 
carrier's notice of loss or damage to the consignee (article 19 (7)). 

( 1) Article 19 provides that handing over of the goods by the carrier will 
be prima Jade evidence of the deli_ver:t of the goods in ~ood condition 
unless notice of loss or damage 1s given by the consignee not later 
than the working day after the day the goods were handed over to 
him. The notification has to specify the general nature of the loss 
or damage. 

Article 19 ( l) specifies that notice has to be given by the consignee. · · 
The notice may be addressed to the carrier (llfl:icle 19 (1)), the a~tual 
carrier (article 19 (6)), or any other person actmg on behalf of e1th~r 
the carrier or the actual carrier, including the master or the officer m 
charge (article 19 (8)). 

If the loss or damage is not apparent, article 19 (2) extends the notice 
period to 15 consecutive days after delivery. Article 1_9 (2) also 
specifies a notice period of 60 consecutive. days. after deli~ery for a 
written notice for l"ss resulting from delay m delivery. Article 19 (3) 
specifies that the nc,tification has to be made in "'.riling unless t~ere 
has been a joint survey or inspection by the parties. Under article 
19 ( 4) both parties must give all reasonable facilities to each other for 
inspecting and tallying the goods when there has been damage or 
loss. 

Article 19 (7) requires a carrier or actual carrier who suffers loss or 
damage attributable. to the shipper to give written notice thereof_ to 
the shipper within 90 consecutive days. after the occurrence which 
caused the loss or damage or after delivery ?f the goods_to !he c~>n· 
signee, whichever is the late_r. Failure to giv~ such notice 1s pnma 
facie evidence that the earner or actual came~ suffen:d no loss or 
damage owing to the fault or neglect of the shippe_r, his servants or 
agents. This obligation imposed on _the earner b~ances the 
obligation of notice imposed on the consignee under article 19 (l). 
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"C~nse~utiye days* inclu?:s holi~ays and unifies. the ru~g of the 
penod m different legal regunes with different national holidays. • 

Article 19 (8) st~tes that notices can be given to persons acting on 
b_ehalf of the earner, the actual carrier or the shipper, and that notices 
given to these persons are deemed to have been given to the earner 
the actual carrier or the shipper himself. . . ' 

(2) Article III, rule 6, of the Hague Rules provides that such notices 
must be given t? the carrier or his agent at the port of discharge be
fore or at the hme when the goods are transferred into the custody 
o~ t~e person entitled to delivery or, if the damage is not apparent, 
within three days after ·such transfer. The consequence of a failure 
to_give the notice is the same as in the Hamburg Rules: primafacie 
evidence of delivery as described in the bill of lading. As in the 
Hamburg.Rules,. notice need not be given if there has been joint 
survey or mspectton. . 

The_ Hagu~ Rules contain no pro~isions as regards the carrier's right 
to_give n_otice of damage to the shipper or consignee. They hold the 
shipper liable for damage caused by dangerous goods (article IV, rule 
6), but do not deal with damage caused by non•dangerous goods. 

(3) The main difference between the two Conventions, apart from the 
greate~ expli~itness and clarity of the Hamburg Rules, is the length 
of nottce penods. At the Hamburg Conference, the requirement, in 
article 19 ( l ), that notice of apparent damage be given not later than 
one day after delivery of the goods gave rise to discussions. It was 
concluded that such a requirement would be preferable to that under 
the Hague Rules, which require notice to be given immediately. The 
longer notice pericvl under the Hamburg Rules is not unduly onerous · 
to the carrier since lhe giving of notice itself creates no presumption 
but merely precludes the presumption in favour of the carrier that the 
goods were.delivered in proper condition. 

The sanction for late notice is not a severe one. It probably does not 
shift the burden of proving that loss had occurred during the trans
port, since the Hamburg Rules, like the Hague Rules, do not deal 
with that question. It will continue to be settled by national law. 
In most legal regimes the consignee must. prove the fact of loss. 
Other international conventions contain much more severe sanctions 
(e.g. article 57, COTIF-Appendix CIM). 

Both conventions have in common that, if the goods have not been 
handed over to the consignee, there is no need to give notice of loss 
damage or delay in delivery. In such cases only the time bars found 
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in article 20 of the Hamburg Rules and the Hague-Visby Rules, ar
ticles VI and Vlbis, limit the claims of the consignee. 

Article 20: · Limitation of action 

(l) Article 20 (l) and (2) provides that actions relating to carriage of 
goods under the Hamburg R_ule~ are tim~-h_arred if j~dicial or arbitral 
proceedings have not been mstttuted within a penod of tw~ years 
from the day the goods were deliv~re~ o~ shoul1 have been deliver~d. 
Article 20 (3) excludes from the limitation penod the day on whic\l 
the limitation period commences. 

Article 20 ( 4) allows the person against whom ~ cl:ili11 ~s. made to 
extend the running of the limitation period by_ n'?u~ in w~tmg to t~e 
claimant, while, pursuant to article 7 (1), the limitation penod app~es 
to all claims of either party, whether in contract or tort or otherwtse. 

Under article 20 (5), a party held liable und~r t~e Hamburg Rules 
has an additional period of time after the expuatmn of the two-year 
period to institute an action for indemnity against another party who 
~be~~~~~~~hin~~~~~~~ 
of the State where proceedings are instituted. 

(2) Article Ill, rule 6, of the Hague Rules provides a prescription period 
of one year after the goods have been delivered or should ha".e been 
delivered. The Visby Protocol's article Vlbis allows an action for 
indemnity to be brought against a third per_so!1 even aft~r the 
expiration of the one-year period, so long as it !s br~ught m the 
period pennitted by the court hearing the case. This penod shall not 
be less than an adriitional three months. 

(3) The two-year limitation period was adopted in the Hamburg ~ul~s 
to safeguard the interests of the shipper, since the one-year penod m 
the Hague Rules very often turned out to be too short in practice. 
· The Hamburg Conference brought the time limit into line with t~at 
of some other transport conventions, e.g. the Athens Convention 
(article 16) and the Warsaw Convention (article 29), in order to 
safeguard the interests of the shipper. 

Tue Hamburg Rules contain additional relevant provisions. ~ir~t~y, 
the limitation period is made clearly applicable not onlr to 1udic1al 
but also to arbitral proceedings. It is debatabl~ whether_ the pre
scription period in the Hague Ru~es also appli~s _to _arbitral_ p~
ceedings. Secondly, article 20 specifies that the limitation pe~od 1s 
not a prescription period but a time bar and therefore sub1ect .to 
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suspension or interrup~ion. ~Jndcr. the Hague Rules, national legal 
systems are noJ ~ns1st~nt tn the.u tr~atmcnt of the question of 
whether the penod is sub1ect to suspension or interruption. 

Althou~ the Ham~urg Con[erence ~id not agree on express rules 
conce~g suspens10~ and mterruption of the limitation period, 
there will no~ necessarily ~e doubt on this issue. In practice, the most 
common ba~is _for extendmg th~ period i_s the agreement of the person 
sued, and this is expressly provided for m article 20 ( 4). 

Article 21: Jurisdiction 

Paragraph 1: Optional jurisdictions 

( l) Art\cle 21 sets ou~ a_ list of places where judicial proceedings, at the 
option of the plamtifT, may be instituted. Article 21 (I) lists four 
places: 

(a) the principal pla~e of business or residence of the defendant; or 

(b) the place where the contract was made, provided the defendant 
has a representative in that location; or . · 

(c) the port of loading or discharge; or 

(d) any additional place designated for that purpose in the contract. 

Article 21 (1) (d) points out that these jurisdictions may be extended 
by cont_ract. However, in accordance with article 23, they may not 
be restncted by contract. . 

The court~ mentioned in article 21 ( l) do not derive their competence 
over a claun from the Hamburg Rules. Article 21 (1) merely sets 
forth the jurisdictions in which a claim may be brought. The com
petence of a country's courts depeQds on the national law of that 
country. 

Jurisdict~on in the sense of article 21 refers to litigation on the merits 
• of a. claim. Th~ !'lies concernin~ jurisdiction do not cover pro
ceedmgs for prov1SJonal or protecttve measures which therefore may 
be brought anywhere u in accordance with applicable national law. 

(2) The Hague-Visby Rules do not contain jurisdiction provisions. 

(3) The Hamburg Conference debated whether or not the Convention 
should contain rules with respect to jurisdiction under the Conven-
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tion. The majority held the view that rules were necessary to protect 
the shipper against onerous jurisdiction clauses in bills of lading. 
Such clauses frequently require claims against the carrier to be 
brought in the place wfiere he does business, w~ch may be f~ away 
from the claimant's location. Consequently, article 21 (1) sttpulates 
scveraJ jurisdictions where the claim may be brought and leaves to . 
the claimant the choice of bringing his claim in one of them. In ad
dition a uniform rule on jurisdiction was considered desirable be
cause 'the validity and effect of jurisdiction clauses in bills of lading 
held uncertainty and were treated differently in various legal systems. 
These places are similar to those in article 17 of the Athens Con
vention. 

Included among the jurisdictions mentioned in article 21 (I) (d) is 
any jurisdiction designated in the contract for carriage b~ ~ea. ~h';!s, 
a certain flexibility is accorded to the parties to add addthonal JUns
dictions beyond those specifically indentified in the article. Pursuant 
to article 23, the optional jurisdictions available to a claimant mi..y 
not be restricted by contract. 

One purpose of unifying the law relating to the carriage of go~ds _by 
sea is to eliminate the relative advantages or disadvantages ofbnngmg 
a claim in a particular forum. However, the Hamburg Rules_ allow 
such a wide variety of optional jurisdictions that foru_m shopp~g by 
the claimant is still possible, owing, for example, to differences m the 
size of awards, time and cost of litigation, procedural rules and 
enforceability of awards. 

The Hamburg Conference discussed restricting the optional jurisdi~
tions to courts irt Contracting States. lri favour of that approach, tt 
was argued that courts irt non-Contractirtg States would apply ~a
tional laws which liffered from the Hamburg Rules. The ma1onty 
opposed that approach as it would restrict too much _the cla~ant's 
choice. Moreover, as a result of the statement to be mserted m the 
bill of lading pursuant to article 23 (3), even courts in non
Contracting States were apt to apply at least some of the Hamburg 
Rules. 

Paragraph 2: Arrest 

(]) In addition to the jurisdictions mentioned in article 21 (1), an action 
may be brought in the courts of a Contracting State. wh~re the car
ryirtg vessel or another vessel owned by the c~er 1~ arres!ed. 
However, irt order to protect the defendant, the claimant 1s requued 
to remove the litigation to one of the jurisdictionll_~entioned irt ar-

TD/B/C.4i315/Rev. 1 
page 139 

ticle 21 ( 1) if the defendant so desires. There are -shortcomings to 
such a requirement. As it is not technically possible for a claimant 
lo remove his case from a court in one country to a court irt another, 
he must withdraw his action in the jurisdiction where the vessel was 
arrested and institute new proceedings in the other jurisdiction. 

Prior to the removal of the action, the defendant must furnish secu
rity sufficient to ensure payment of any judgement award.ed to the 
claimant. The sufficiency of the security will be detennined by the 
court at the place of arrest. lf the defendant does not ask for removal 
of the action, the court in the place of arrest will remain competent. 
Permitting the action to be brought in the place of arrest only if it is 
located in a Contracting State is in contrast io article 21 (I), which 
does not require the places mentioned to be in Contracting States. 

(2) The Hague Rules do not contain rules on arrest. 

(3) There may be potential conflict between the jurisdiction provisions 
irt the Hamburg Rules and those of the International Convention for 
the Unification of Certain· Rules relating to. the Arrest of Sea-going 
:ships (Brussels, lO May 1952) (the "Arrest Convention 1, particularly 
article 1 (7) of this Convention. Participants irt the Hamburg . Con
ference were aware of the potential conflict on this point, and tried 
to keep it to a minimum. · 

Paragraphs 3 and 4: Additional provisions 

Article 21 (3) and (4) contains additional procedural provisions supple
menting the jurisdictional rules in article 21 (I) and (2). 

Article 21 (3) makes it 0 lear that the jurisdictions mentioned in article 21 
( 1) and (2) are exclusive: the claimant may not bring a claim in any other 
jurisdiction. However, courts of a non-Contractirtg State cannot be bound 
by this rule except by virtue of the statement contained in the bill of lading 
pursuant to article 23 (3). ·. 

Article 21 (4) (a) prohibits a new action on the same grounds between the 
same parties while litigation is pending in a competent court or when 
judgement has been delivered by such a court, unless the judgement is not 
enforceable in the country where the new claim has been brought. It is 

. possible for a judgement issued in one country to be unenforceable in an
other because the Hamburg Rules· do not provide for mutual enforcement 
of judgements. 

Article 21 (4) (b) and (c) mentions two procedures that are not to be 
considered as the starting of a new action: first, institution of measures 
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with a view to obtaining enforcement of the earlier judgement; second, 
removal of a case to a different court in the same country or to a court in 
another country in accordance with article 21 (2) (a). 

Paragraph 5: Later agreement 

Notwithstanding article 21 (l) and (2), article 21 (5) states that any agree
ment between parties, after· a claim has arisen, designating th~ place where 
the claimant may bring an action,• is effective. Therefore, parties may agree 
upon the bringing of an action in a jurisdiction other_ than one of those 
mentioned in article 21 {1) and {2). Under most national laws, such an 
agreement will.be implied when both ~~ies_ t~e part in the proceedings 
without claiming that the court lacked 1unsd1ct1on. 

Article 22: Arbitration 

Paragraphs 1 and 2: Principte 

The Hamburg Rules deal with arbitration as an alternative to judicial 
proceedings. Article 22 ( l) provides that the parties. mar agree to 
submit their disputes under the Hamburg Rules to arb1trat10n. Such 
an agreement must be in writing. Article 22 (2) provides _that an ~
bitratioo clause contained in a charter party does not bmd a third 
party who in good faith acquired the bill of lading issued under th~t 
charter party, unless the bill of lading expressly refers to the arbi-
tration clause. · 

{2) The Hague Rules ~ 1vc no rules on arbitration, but the Hague-Visby 
Rules contain, in article Vlll, certain provisions on arbitration. 

(3) Charter parties, unlike bills of lading, normally contain arbitration · 
clauses. Under present law the question of the effect of such clau~s 
on transferees of a bill of lading issued pursuant to a charter party 1s 
of great practical importance. Since the · question is resolved differ
entiy in different national jurisdictions, article 22 (2) will contribute 
to a uniform resolution of this problem. 

Paragraph 3: Place of arbitration 

The Hamburg Rules require arbitration proceedings to be instituted, at the' 
option of the claimant, in one of the places listed in article 22 (3). These · 
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p_laces corre~pond with the places mentioned in article 21 (1), where judi-
cial proceedmgs must be brought. · . 

Article 2~ (3) (b) ~fers to "any pl~ce designated .. :•, while article 22 (l) (d) 
refers .t? any add1llonal J?lace ~e~1gnated..... Although this drafting differ
ence rrught ca~se _uncert~ty, it 1s cleai: from the context of article 22 (3) 
that the ~ordm~ mt~nded 1_s that of art1cl_e 21 (1) (d), i.e. "any additional 
place _designated . Like art1cl~ ~I (5), article 22 (6) provides thqt nothing 
m article 22 can affect the validity of an agreement relating to arbitration 
made after a claim has arisen. 

Paragraph 4: Application of the Hamburg Rules · 

Article 22 (4) requires the ~~itra!or or arbitration tribunal to apply the 
H~burg Rules. Tha~ prov1s10n 1s supplemented by article 22 (5), which 
provides that the prov1s1ons of article 22 (3) and (4) shall be deemed part . 
of every arbitration clause or agreement. 

An arbitration award that does not comply with the Hamburg Rules will 
normally nevertheless be enforceable. However, non-compliance with the 
Hamburg Rules will be grounds for judicial review of the award in coun
tries where arbitration awards are subject to judicial review. 

Paragraphs 5 and 6: Additional provisions 

The two last paragraphs of article 22 contain some additional rules. Arti
cle 22 (5), as already mentioned, deems the rules of article 22 (3) and (4) 
to be part of every arbitration clause even if not so agreed and expressly 
stated. By v~ue of article 23 (3) the rules of article 22 (3) and (4) are 
deemed to be m the agrc ·ment even when not so considered by the parties. 

Like_ article_ 21 . ( 5), article 22 ( 6) provides for freedom of agreement re
gardmg arb1trat10n when the agreement is made after the claim has arisen. 
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Part VI: Supplementary provisions 

Article 23: Contractual stipulations 

Paragraphs 1 and 2: Mandatory rules 

(1) Article 23 ( 1) makes null and void any stipulation in the contract of 
carriage or transport document that derogates directly or indirectly 
from the obligations under the Convention. Article 23 (2) leaves 
open, however, the possibility of increasing the carrier's liability. 

(2) Article V of the Hague Rules also protects the shipper, although not 
as explicitly as do the Hamburg Rules. Article V requires any sur
render by the carrier of his · rights or immunities under the Hague 
Rules and any increase in his responsibilities and obligations to be 
embodied in the bill of la.ding. . 

( 3) Article 23 (I) states expressly that the nullity of a stipulation in a 
contract of carriage or transport document does not affect the validity 
of other provisions of the contract or document. This resolves a 
question that is unclear under the Hague-Vis by Rules. Article 23 ( 1) 
expressly renders one type of clause null and void: a clause assigning 
to the carrier the benefit of any insurance on the goods. 

Paragraph 3: Statement of application of the Convention 

(1) Article 23 (3) requites the bill oflading or other document evidencing 
the contract of carriage to state that the carriage is subject to the 
provisions of the Hamburg Rules which . nullify any stipulation 
derogating therefrom to the detriment of the shipper or consignee. 
The aims of this provision are twofold. Firstly, to make the shipper 
aware that the contract of carriage is governed by the Hamburg 
Rules, and secondly to foster the application of the Hamburg Rules 
even in non-Contracting States. 

(2) The Hague Rules do not contain a similar rule. Nevertheless, clauses 
incorporating the provisions of the Hague or Hague-Visby Rules are 
common in bills of lading. This is particularly so because carriers 
consider the Hague or Hague-Visby Rules systems more favourable 
than many national laws. 
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National law~ in some State~ that are parties to the Hague Rules or 
t~e Hagu~-V1sby Rules require the carrier to include a notice in the 
bill of ladmg that it is subject to the Hague Rules · as implemented 
br the law ?f that ci:mn~ry. Sue~ a clause is aimed at achieving the 
widest pos~1ble applicat10n to bills of lading issued in that country 
?f ~e version of these conventions as implemented by national Ieg-
1slat1on. 

Paragraph 4: Indemnity 

( 1) Under article 23 ( 4) · the carrier _m~st compensate a claimant who ~
cu~s loss as a result _of th~ onuss10n of the statement referred to in 
article 23. (3) or the msert1on of stipulations which are null and void 
under 11:rticle 23. '!"he los~ i_nay ~ c~used by the claim~nt's having 
been nusle~ by. an mcorrect msert1on m the bill of lading or by failure 
of ~ c~urt m a non-Contracting State to apply the Hamburg Rules 
when 1t would have done so if the statement had been inserted. 

(2) The Hague Rules do not contain a similar rule. 

(3) Article 23 (4) was adop_ted by the Hamburg Conference because of 
the. concern_ that cargo mt~rests were often misled into not claiming 
agamst ~arn~rs or we_re discouraged from bringing such claims by 
clau~es m bills of ladmg that were in fact null and void under the 
applicable law. 

Article 24; General average · 

(I) ~icle 24 (I) all?w.~ application of provisions in the · contract of car
nage by sea or m 1·,at1onal law regarding the adjust.ment of g~neral 
average. · 

~icl~ 24 (2) provid:s that, with the exception of the rules set f~rth 
m article 20 conce~g the limitation period, the provisions of the 
Hamburg Rules relatmg to the liability of the carrier for loss of or 
damage t~ th~ go?ds also determine whether the consignee may re
fuse co1;1tnbut1on. in general average, and the liability of the carrier to 
mde~y a con~1~ee_who has made contributions or paid salvage. · 
Thus, if the earner 1s liable to the shipper under the Hamburg Rules 
f~r lo~s of or damage to the goods, the carrier may not ask for con-
tnbut10n and security in general average. · 

(2) The Hague Rul_e~ do no! prevent the insertion in a bill of lading of 
any lawful prov151ons regarding general ave~age. 
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(3) Although article 24 (2) maintains the tradition1 relationship between 
the contract of carriage and general average, 1t may produce some 
changes. For example, if the consignee is asked to contribute in 
general average he will in practice be required to provide a ~nd be
fore taking delivery of his cargo, even though he may be entitled to 
claim damages from the carrier (cf. rule D of the 1974 York-Antwerp 
Rules).257 Owing to the changed liability system, more situations 
may occur under the· Hamburg Rules than under the Hague Ru~cs 
when the carrier will be liable (e.g. because he can no longer claim 
defence for errors in navigation) and thus will be unable obtain con
tributions from the consignee. 

Article 25: Other con11ent/ons 

General remarks 

Article 25 grants preference to some other conventions which already exist. 

Paragraph 1: Rights and duties of the carrier according to other 
conventions 

(l) 

(2) 

(3) 

Article 25 ( l) states that the Hamburg Rules do not modify the rights 
or duties of the carrier actual carrier and their servants and agents 
provided for in international conventions or national laws relating to 
the limitation of liability of owners of seagoing ships. 

This provision corresponds to article VIII of the Hague Rules. 

At present, the right to limit the liability is n~nnally ~ov~med br the 
Brussels Convention, the London Convention or similar natmnal 
legislation. 

The Hamburg Conference decided that the_ ~amburg !lules ~hould 
be subordinate even to national laws perrruttmg a earner to mvoke 
an overall limit of liability becau~ the right to do so is accepted 
worldwide. It should be noted, however, that national· laws may 
provide for very low limitation sums. 

257 Rule D of the York-Antwerp Rules reads as follows: "Righu to contribution in general 
average shall not be affected. though the event which gave rise to the sacrifice or ex
penditure may have been due to the fault of one of the parues to the ~venture, but 
this shall not prejudice any remedies or defences which may be open against or lo that 
pacty in respect of such faulL • 
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Paragraph 2: Mandatory provisions of other conventions 

(I) Article 25 (2) states that the provisions on jurisdiction and arbitration 
(arti~l~s 21-22) do no_t prevent ~he application of the mandatory 
prov1S1ons of other elClshng multilateral conventions on those sub
jects, if the disputes involved are exclusively between parties having 
their principal place of buiness .in Contracting States of the other 
conventions. An example of such a convention is the Recognition 
and Enforcement of Foreign A:rbitral Awards Convention (New 

· York, 10 Jun~ 1958) (the NA:rbitral Awards Convention"). Because · 
such convent10ns deal with matters of procedure rather than sub
stance, the application of the Hamburg Rules to a dispute covered 
by those conventions (e.g. pursuant to article 22 (4) of the Hamburg 
Rules)_ would not conflict with the provisions of those conventions. 

(2) The Hague Rules contain ·no similar provision. 

Paragraph 3: Nucl.ear damage 

(1) Pursuant to article 25 (3), no liability arises under the Hamburg 
Rules for damage caused by a nuclear incident if the operator of the 
nuclear installation is liable either by virtue of two specifically named 
international conventions or by national law equally as favourable to 

· th~ victims of such incidents as those two. conventions. The reason 
for this provision is that losses arising from nuclear damage are 
normally much higher than losses usually suffered under the carriage 
of goods by sea, and the provisions of the international conventions 
and national laws dealing with liability for nuclear damage are better 
suited than the Hamburg Rules to the protection of victims of nu
clear incidents. 

(2) Article IX of the Hague-Vis by Rules co.i:itains a similar provision. 

Paragraph 4: Liability for loss, damage or delay to luggage 

(I) Article 25 ( 4) provides that no liability shall arise under the Hamburg 
Rules in respect of luggage for which the carrier is responsible under 
an international convention. or national law relating to the carriage . · 
of passengers and their luggage by sea. This provision was required 
because luggage is very ofien considered to be goods. It is more ap
propriate for passenger luggage to be covered by conventions such 
as the Athens Convention or by national law specifically relating to 
passenger luggage rather than by the Hamburg Rules. 

(2) The Hague Rules contain no similar provi~on. 
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(3) The carriage of passenger luggage is thus usually governed by the 
Athens Convention or by national law. Limits of liability under the 
Athens Convention are considerably higher than under the Hamburg 
Rules. 

Paragraph 5: Other conventions already in force 

(1) Article 25 (5) states that nothing in the Hambu~g _Rul~s preve!1ts a 
Contracting State from applying any other eX1stmg mtem_abonal 
convention which applies mandatorily to contracts of carrtage of 
goods primarily by modes of transport other than transport ~y sea 
as well as to future revisions or amendments of-those conventmns. 

(2) The Hague Rules contain no similar provision. 

(3) 

( 1) 

Conventions such as the CMR would be covered by this article, as 
would COTlF Appendix CIM, as a revision of the CIM. The car
rier's liability under those conventions is much heavier than under 
the Hamburg Rules. 

Article 26: Unit of account 

Article 26 provides that the unit of account to -be used in the Rules 
to express the limits of liability be, in most cases, the SDR o_f the 
International Monetary Fund. 'lb.is· is, at present, the most sabsfac
tory unit of account for expressing financial amourtts which are to 
have worldwide application. 

Article 26 (2) provides a special rule for those States that ar~ not 
membc;rs of the International Monetary Fund and whose national 
laws do not allow them to calculate the limits of liability by reference 
to the SOR. Those States may fix the limits of liability applicable 
in their territory in franc Poincare. This is the same unit of account 
found in article IV, rule 5 (d), of the Hague-Visby Rules and in article 
II of the 1979 Protocol. The franc Poincare is based on a defined 
amount and fmeness of gold; how~ver, there is no longer a fixed re
lationship between national currencies and g<?ld. . Therefore, the 
Hamburg Rules, in article 26 (4), leave to the d1scret1on of!he Con
tracting States the conversion of the amounts expressed tn francs 
· Poincare into their national currency in such a manner as to corre
spond as closely as possible to the same real value for the liability. 
limits set forth in article 6 of the Hamburg Rules. 
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(2) The unit o~ account used in the Hague Rules - the gold value of the 
. pound s~erling · b~c~e problematic when the pound sterling lost its 
au!omahc conve~1b1lity mto gold. Since then, application of that 
urut of account !1iffe~ed from Sta!e t? State. The Visby Protocol tried 
to remedy the situation by substttutmg the franc Poincare as the unit 
of account.. However, soon after the Visby Protocol was adopted, 
t?e Intematto1:1aJ Monetary Fund ended the fixed relationship of na
t1~nal_ currencies to gold_ and ,ad?pted the SDR. This rendered ap
plicat10n of the f~an? P_omcare difficult and resulted in disparities in 
the value of the. ~tahon amounts in national currencies. l~or this 
reason, the addthonal (SOR) Protocol was adopted in December 
1979 at the Brussels Conference on the Hague Rules to substitute the 
SOR as the unit ofacc~:mnt in the Hague-Visby Rules. 

To the_ exte;11t that this 1979 Protocol has entered into force, the dif
ficult s1tuat10n under the Hague-Visby Rules has been attenuated. 
Unfortunately, however, t_he 1979 Protoco~ has been ratified by only 
l ~ States. UnJess one:mut of account _whi~~ c~ be unive~sally ap
plied_ b~comes_ m?pi widely used, the d1spanties m the application of 
the limits of liability under the Hague-Visby Rules will increase in 
future. . , , · 

(3) In 1?8? UNCl!RAL adopted a sample unit of accoun~ provision for 
use ~-mtema!1onal transport and liability conventions. The sample 
prov1S1on, which was bas~d upon article 26 of the Hamburg Rules, 
adopts the SDR as the urut of account. The United Nations General 
Assembly, in resolution 37/107 of 16 December 1982, recommended 
that the sample provision be used in new international conventions 
cont~g limitation of liability provisions or in revisions of existing 
conventions. 

Th_e H~bu~g Ru~, s, in article 26, achieve the maximum possible 
unifomu~y with respect to the value of the limits of liability, not only 
by a~optmg the SOR as !he unit of account, but also by establishing 
a uniform rule as to the tune when the conversion into national cur
rencies is to be made. That time is either the date of judgement or 
the date agreed upon by the parties. The establishment of this rule 
cl~es a question which has frequently arisen under the Hague
Vtsby Rules and to which differing solutions have been reached. 
However, additional legislation is required from States not members 
of the Inte?tational M~netary Fund. For those States, legislation 
m~st p~ovtde the basis for converting the SOR or the franc 
Potncare, as the case• may be, into their national currencies. 
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Part VII: Final clauses 

Article 27: Depositary 

Pursuant to article 27, the depositary of the I lamburg Rules is the 
Secretary-General of the United Nations. Thus, a State wishing to be
come a contracting party to the Hamburg Rules must deposit its instru
ments of ratification or accession with the Secretary-General. 

Article 28: Signature, ratification, acceptance, approval, accession 

The Convention was open for signature from 31 March 1978 until 30 
April 1979. During that period, it was signed, subject to ratification, by a 
total of 27 States.258 

By article 28 (2) States which had signed the Convention (before 30 April 
1979) may ratify, accept or approve it. 

Pursuant to article 28 (3), the Hamburg Rules have, since .1 May 1979, 
been open for accession by all States which are not signatory States. 

Article 28 (4) specifies that instruments of ratification, acceptance, ap
proval or accession must be deposited with the Secretary-General of the 
United Nations. 

, \rticle 29: Reservations 

(I) Article 29 provides that no reservations may be made to the 
Hamburg Rules. 

(2) The Hague Rules do not contain a similar provision and a number 
of Contracting States have made several reservations to that Con
vention. The making of reservations by Contracting States to an 
international convention reduces the effectiveness and uniform ap
plication of the convention. 

258 Austria; Brazil; Chile; Czechoslovakia; Denmark; Ecuador; Egypt; Finland; France; 
. Federal Republic of Germany; Ghana; lioly See; Hungary; Madagascar;_ Mexico; 

Norway; Pakistan; Panama; Philippines; Portugal; Senegal; Sierra Leone; Singapore; 
Sweden; United States of America; Venezuela; Zaire. 

Article 30: Entry Into force 
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The Hamburg Rules will enter into force one year after ratification or ac
cession by 20 States. As of 31 May 199 I , a total of 19 States had ratified 
or acceded to the Hamburg Rules.259 

Article 31: Denunciation of other conventions 

Paragraph 1: Denunciation of the Hague Rules 

Article 31 (I) requires a State becoming party to the Hamburg Rules to 
de~ou~cc the Ha~c Rules by so notifying the Belgian Government, 
which 1s the depositary of the Hague Rules. This denunciation must in
clude a declaration that the denunciation is to take effect as from the date 
when the Hamburg Rules enter into force in respect of that State. 

Paragraph 2: Advice to the depositary of the Hague Rules 

Articl~ 3 I (2) requires the Secretary-General of the United Nations, upon 
entry mto force of the Hamburg Rules, to notify the Belgian Government 
of the date of entry into force and the names of the Contracting States in 
respect of which the Hamburg Rules have entered into force. 

Paragraph 3: Advice to the depositary of the Visby Protocol. 

Article 31 (3) provides •'1at the provisions of article 31 ( I) and (2) apply 
correspondingly in respett of the Visby Protocol. 

Paragraph 4: Delay of denunciation of the Hague Rules!Visby Protocol 

In order to allow a gradual transitional period for the changeover from the 
J:Iague or Hague-Visby Rules systems to the Hamburg Rules system, ar- . 
ttcle 31 ( 4) allows a. (:ontracting State, if it so deems desirable, to defer its 
denunciation for a maximum period of five years from the entry into force 
of the Hamburg Rules. Nevertheless, during that period the State must 
apply the Hamburg Rules in respect of other States parties to the 
Hamburg Rules. 

259 See footnole 31. 
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While such a transition period may be reasonable, it will nevertheless be 
desirable for the changeover from the old Hague Rules or 1-Iague-Visby 
Rules systems to the new Hamburg Rules system to be achieved as rapidly 
as possible in order to minimize the parallel existence of different legal 
regimes governing the carriage of goods by sea. 

Article 32: Revision and amendment 

( 1) Article 32 establishes procedures for revising or amending the 
Hamburg Rules. As is common in international conventions, the 
depositary is required to convene a revision conference at the request 
of one third of the Contracting States. 

(2) Article XVI of the Hague Rules gives each Contracting State the 
right to call for a revision conference. 

(3) Should a State become a Contracting Party to the Hamburg Rules 
after the entry into force of an amendment to it, the Convention, as 
a.mended, is deemed to apply to that State. 

Article 33: Revision of the limitation amounts and unit of account or 
monetary unit 

(I) Of particular importance is the simplified procedure set forth in arti
cle 33 for revising the limits of liability or changing the unit of ac
count used in the Hamburg Rules. Revision of the limits of liability 
might become necessary, for example, in the event of a change in the 
international morn,, uy system. The depositary must convene a re.
vision conference upon the request of at least 25 per cent of the 
Contracting States. Amendments are to be adopted by the confer
ence by a two-thirds vote of the States participating in the conference. 
The depositary is to communicate any such amendment to all Con• 
tracting and Signatory States for acceptance by the former and for 
information of the latter. Amendments enter into force on the first 
day of the month following one year after acceptance by two thirds 
of the Contracting States. Acceptance of an amendment is to be ef
fected by the deposit of a formal instrument of acceptance with the 
depositary. After an amendment enters into force, a Contracting 
State which has accepted the amendment may apply it in respect of 
Contracting States which have not, within six months after adoption 
of the amendment, notified the depositary that they are not bound 
by it. 

(2) 

(3) 
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The H~gue Rules and the Hague-Visb Rule . . . 
mecharusm for revisions of th . limi" . y s contain no similar 

etr tatmn amounts. 

In the past, revision of other internal. aJ . 
to ~ necessary because of a decrease olf~ convent.1ons has proved 
renc1es or a change in the international t e purchasmg valu~ o[ cur
been one of the great h . monetary system. Irus has 
Hague-Visby Rules Theoz:t;mg~ of the. Hague Rules and the 
21) a similar method of revisio: :flimi?tntv_entton contains (in article 

a 10n amounts. 

Article 34: Denunciation 

Paragraph 1: Time and manner of denunciations 

( l) Pursuant to article 34 (l) a Contractin State . -
nounce the Convention by notic . ~- may at any ttme de-

e m wntmg to the depositary. 

(2) Article XV of the Hague Rules contains a simil I . arru~ 

(3) This procedure is similar to that ado t d b 
ventions, e.g. the Athens C . p e y other transport con-

onvent10n or the Warsaw Convention. 

Paragraph 2: Date of effect of denunciation 

(I) 

(2) 

fi
A.rticle 34 (2) provides that a denunciation shall t k ffi 
rrst day of the month follow· h . . a e e ect on the 

tification of the denunciationm:a! ~exprratH:m t one year afte~ no
However, the articl-: allows the Cont:a.~ _receive by the _depositary_ 
period in the notification if it so wishes. tmg State to specify a longer 

Article XV of the Hague Rules provides for a similar procedure. 

Concluding paragraphs 

Languages 

(I) The concluding paragraph of the H b 
Rules were done "in a sm· gl .. al amf ur~ Rules states that the 
E · e ongtn o which the Ar b · Chi nglish, French Russian and S . h' a ic, nese, 

' pams texts are equally authentic". 
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(2) 

(3) 

The sole official language version of the Hague Rules is French. 

Most modern conventions are done in more than one language or in 
one language with an official translatioD;- For exam~le, the London 
Convention is in English, French, Russi~ and ~parush; th~ At~ens 
Convention is in English and French with offic1_al tran~lattons mto 
Russian and Spanish. It has been argued that this m1:1lt1tude of lan
guages may complicate the application ofth_e Conventton. _However, 
this argument can equally well be used agamst other multi-language 
conventions. 

Bearing in mind the various legal and l_inguistic systems and terms 
which the languages represent, some d1ver¥ences_ bet"."een the lan
guage versions are unavoidable. The qu~shon wil! anse as to how 
those divergencies can he resolved. A P?Sstble _solution may~; found 
in article 33 (4) of the Vienna Conv~nhon whic~ states that whe~ a 
comparison of the authentic texts discloses a diffcrenc~ of me~g 
which the application of articles 31 and 32 [the general ~terpretat10n 
rules) do not remove, the mearting which best reconciles the texts, 
having regard to the object and purpose ?f the t~eaty, sh3:1} be 
adopted". Article 32 of the _Vienna Cc:,nvenhon provides that, if the 
text permits more than one mterpretatt?n, courts.have to look at the 
preparatory work; if this does n_ot provide ~ soluhon, they ffi:USt look 
to the purpose of the Convention !~ provtd~ a reasonable U1terpre
tation. In addition to those prov1s1o=is, arttc~e ~ of the l~ambu~g 
Rules, ·which stresses the need for unifo~ty lll IDterpretahon'. will 
assist in resolving divergences among the different language versions .. 

Common Understanding adopted by the United Nations 
Conference '>n the Carriage of Goods by Sea 

In addition to the text of the Hamburg Rules, the Diplomatic_ C?~er~~ce 
adopted a Common Underszandin~ a~ t~ !he nature of the carner_s li~bility 
under the Convention, i.e. that his liability was bas~d o_n t~e pnnctple of 
presumed fault or neglect. This common understandmg 1s discussed above 
in connection with article 5. 

Chapter.V 
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Article-by-article commentary on the Multimodal 
Transport-Convention 

Introductory note 

197. This article-by-article commentary analyses the articles of the 
United Nations Convention on International Multimodal Transport of 
Goods (MT Convention) in the order in which they appear in the Con
vention. Where appropriate. comments on individual paragraphs have 
been made. -

Part I: General Provisions 

Article 1: Definitions 

The MT Convention, in article l, contains a number of important defi
nitions which facilitate the ccading and understanding of the Convention. 
These definitions also reflect the fundamental principles upon· which the 
provisions of the Convention are based. 

Paragraph 1: International multimodal transport 

This definition contains several important elements. The first element fol
lows from the word "multimodar, meaning that there must be at least two 
different modes of transport. The second element requires that the trans
port must be performed "on the basis of a multimodaJ transport contract" 
rnearting that the mere fact that more than one mode of transport is in
volved is insufficient. There must be a multimodal transport contract 

. covering at least two of the modes to be used, but in reality probably the 
whole transport. The third element follows from the word "international" 
meaning that the transport must proceed from a place in one country 
where the goods are taken in charge by the MTO then convey them to a 
place situated in a different country where the goods are delivered. Finally, 
the fourth element clarifies that a "pick-up and delivery service" under a 
unimodal transport contract would not be considered a multimodal 
transport. 



l 
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Paragraph 2: Mu/timodal transport operator 

The MTO is any person who •perfonnsw him_self or who •procur?s the 
performance" of the whole or part of t~1e mu_ltunodal transport . . Conse
quently, the MTO can eitlier be idc~t1~al with ~he pers~n actu~y per
fonning the carriage (the "actual earner or the perforrrung earner") or, 
alternatively, a person who merely concludes a multunodal transport 
contract not as an agent but as a principal. 

further, the MTO must "assume responsibility" forth~ perfonn:1°ce of the 
contract. A shipping line issuing a door-to:doo~ bill of ladmg or CT 
document disclaiming liability for the on-carnage 1s 1!ot an MT? . . Nev
ertheless, if in spite of this a shipping line were to call itself an Ml O m the 
transport document or otherwise, the line would probably_ fall under the 
mandatory regime of the MT Convention and the clause m the co~tract 
disclaiming liability would be disregarded. 

Paragraph 3: Multimoda/ transport contract 

This definition reflects the fact that the contract could either concern the 
very perfonnancc of the multimodal transport or the mere procurement 
of such performance by someb?dy ~lse. Further, gratuito_!ls contracts 
would fall outside the Convention smce there must be a payment of 
freight". 

Paragraph 4: MT document 

This definition underlines not only that the document must evidence a 
multimodal transport contract , but also the fact that the goods have been 
taken in charge by the l\lTO and, further, that the MTO has undertaken 
to deliver the goods in accordance with the terms of the contract. 

Paragraph 5: Consignor 

This definition rests upon the following principles : 

• First, it is not necessary that the consigno~ conclu~e the contract 
himself; this can be done by somebody actmg ~n hi_s behalf as an 
agent. Further, the contract can also be entered _mto m the name of 
the consignor and, in such a case, the perso~ 10 _whos; nam~ the 
contract has been entered into becomes the consignor ~ven if he 
has contracted for the account of some other person. This manner 
of concluding the contract • in one's own name but for the account 

• 

• 
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?f som~~dy else - }s km_>wn _in the ciyj) law systems as acting as a 
comrruss1on agent which 1s a common procedure for freight 

forwardef;> on the ~uropean continent and in Scandinavia. It should 
~ underlined tha_t, m these cases, the ·consignorH would be identical 
:,vith thc_person •m whose name" the contract has been entered into, 
rrrespect1ve of the fact that he acted on somebody else's account. 

Second, the contracting party of the consignor must be identical with 
the MTO. 

111ird, even tho'!gh the c~:msignor ~ould not be a contracting party 
of the MTO, he could still be considered as such if the goods have 
actually b~en delive~ed to t~c Jlv_1TO under the multimodal transport 
contract either by himself, m his name or hy somebody else on his 
behalf. 'lbus, the definition of •consignor" reflects, on the one hand 
customary contr~cting practices and <!n t?c other hand the practic~ 
t~at the contractmg party of the Ml O 1s not necessarily identical 
:,v1th the person actually delivering the goods to the MTO. 'Jbis, for 
tnst~nce, would be the case under a "free on board' (FOR) or "free 
earner (named point)" (FRC) contract, where the seller di.:livers the 

.~oods to the carrier while the buyer concludes the contract of car
nage. Both the seller and the buyer would then come under the de
finition of consignor. 

Paragraph 6: Consignee 

This defini!ion refers to the person who is entitled to take delivery of the 
goods !-mt 1t doe~ not go_ further than this. Consequently, it is necessary 
to ~ectd~ who, m. practice, w?uld have such authority. This must be 
~larified m the ~1 dHocumcnt itself. If that document is negotiable, and 
issued to "bearer or to ,,rder·, then the document must be presented and 
surrendered to the MTO in at least one original in order to obtain the re
lease of the goods at their destination. The person so presenting the MT 
docu~ent duly _endorsed is entitled to take delivery of the goods in his 
ca~ac1ty as cons1gn_ee. If the document is non-negotiable, then the person 
entitled to take delivery would be the person llnarned as consigneell in the 
MT document and the docwnent as such would not need to be presented 
and surrendered to the MTO in order to obtain the release of the goods. 
Documentary procedures are further explained below . 

Paragraph 7: Goods 

This definition may perhaps seem superfluous but it does make clear that 
not only the cargo itself, but also any equipment used for carriage of 
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goods, such as containers, pallets or similar arti~les of transport or pack-
. ill if supplied by the consignor, be considered as goods. If such 

agmg, w , · ld r h dly be ex articles of transport are carried empty they cou , o course, ar · 
eluded from the definition of Ngoods". But it i~ also important to n~te that 
they arc considered as "goods" even when bemg used ~or the .carnage of 
goods because in these cases, the article of transport 1s cons1~er~d ~s a 
separ; te unit f~r the purpose of calculating the "per package limitation• 
(see below). 

Paragraph 8: International convention 

The definition of international convention is nee~ed beca?-se of the articles 
of the MT Convention referring to this expression (articles 19, 30, 38). 
The definition itself is self-explanatory. 

Paragraph 9: Mandatory national law 

According to the definition the word "mandato~( means th.at the con• 
tracting parties are compelled to accept the prov1s!~ns so designate? and 
that they cannot contract out of mandatory prov1~1ons to the d~tnment 
of the consignor. The last words are important, smce there are mterna
tional conventions whose provisions arc absolutely mandatory so th;1 ~o 
derogations are valid even though they would be "to the ~enefit o ' t _e 
consignor (e.g., CMR for the carriage of goods by_ road, article 41). T~s 

5 that under the MT Convention, it is possible for the contractmg :~:s to agree oti. an extension of the liability of the MTO and to mte 
the protection against risk of loss of, or damage to, the goods under t e 
multimodal transport cc ,tract equivalent to the customary cover under a 
cargo insurance. 

Paragraph 10: Writing 

The last definition concerns the word •in writing*. In practice it is far fro~ 
easy to decide when the "in writing• requirement has been fu1:f~ed . Is at 
necessary that a signature be made in hand-writing? Th<: deflllltton makes 
it clear that this is not necessafY. Even a mes~ge sent m a telegr~~r a 
telex would comply with the "in writing" ~qurrement_. The ~ords .m~er 
alia• mean that the definition is not conclusive. So a signature m facs~e 
could be considered to fulfil an •in writing_' requiremen!·. Whether this

1
~s 

the case is not specifically mentioned ~ the de~1I111ton and wou , 
therefore, have to be decided under the applicable national law. 

Article 2: Scope of application 
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This article detennines the geographical scope of the application of the 
MT Convention. The international clement which is required for the 
Convention to apply appears from the requirement that the multimodal 
transport must proceed between places in two different States. It should 
be noted that only one of these two States need be a Contracting State. 
It is enough that either the place for the taking in charge of the _goods by 
the MTO according to the multimodal transport contract or, alternatively, 
that the place for delivery of the goods according to the multimodal 
transport contract be located in a Contracting State. If, for example, it 
appears that the goods have been lost or damaged during the transit and 
a claim is brought in the State where the place for delivery of goods is 
situated, and that State has not adhered to the MT Convention, the court 
in that State where the action is brought must decide on the applicable 
law. If it is dc<..i.ded that the applicable law is the law of the Contracting 
State where the goods were taken in charge by the MTO, then the MT 
Convention applies. However, the MT Convention could also be made 
applicable in a non-Contracting State, if the MT document as provided in 
article 8 (I) (n) contains a reference to the MT Convention (this is re
quired whenever the MT Convention is compulsorily applicable, article 
28 (3)). It is possible that MTOs may use the same MT document re
gardless of the particular route in each individual case, because it would 
be complicated to operate with different documents and restrict the refer
ence to the MT Convention to situations where it would apply according 
to article 2 of the MT Convention. For this reason, it is reasonable to . 
expect that the MT Convention would apply in many cases because of a 
voluntary contractual stipulation even though it would not have applied 
according to article 2 in the absence of such a stipulation. 

Article 3: Mandatory application 

International conventions governing each specific mode of transport gen
erally apply mandatorily, depriving the parties of freedom of contract. 
This makes any stipulation derogating from such mandatory provisions 
null and void. However, such invalidity only extends to the actual invalid 
provision and not to the contract as a whole which, therefore, continues 
in effect. 

A~ has already been said, there must be a multimodal transport contract 
for"t,he Convention to apply. This is further clarified by article 3 (2) re• 
minding the parties of the fact that they can choose one or more "seg
mentedNtransports instead of a multimodal transport contract covering the 
whole transit. The word "segmented .. means that the parties may contract 
for each mode of the transport that otherwise together could have formed 
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the basis for a multimodal transport contract. To take an example: a 
transport from or to the interior of one country to or from another coun• 
try separated from the first by the ocean could be covered by ~ MT 
contract. Alternatively, the parties are free to. conclude a stnng of 
unimodal contracts covering transports by road, rad and sea or they ~ay 
even conclude a unimodal air transport contract should. !hey so ~ish. 
Such unimodal contracts will not be governed by the MI Conventmn, 
but by the individual liabiliJy regimes in force for each mode, even though 
they cover the same total transport. 

Article 3 (2) stipulates that the consignor has the right of choi,~e. H~w: 
ever this stipulation must not be understood to mean that a potenh~ 
MTO is always compelled to accept the choic~. The duty of the c~er 
to act in one capacity or another follows from his s~atus as comma~ earner 
under applicable regulatory arrangements. 1:hus, if the ?per~tor !ficludes 
multimodal transport services as well as urumodal serv1.ces m lus enter
prise, then he may well in his capac~ty as a common earner have the duty 
to accept whatever his customers llllght prefer. If,_ on the other hand, the 
operator does not offer multimodal transport services, he. need not accept 
a consignor's demand for a. mult_imod~I transport contract, and the 
consignor is of course free to take his busmess elsewhere. 

Article 4: Regulation and control of multimodal transport 

This article really only constitutes a reminder. Traditionally,_ p~bli~ and 
private law aspects of transport law regulation have be~n _d1stmgui~hed 
from one another. In fact, it is unusual to deal. with public •~w questions 
in international conventions primarily purportmg to detenrune the con
tents of the contract of carriage. Public law provisions are not to be found 
in the Warsaw Convept;on or the Hague Rules or th~ Hamburg Rul~s. 
Nevertheless, article 4 intends to give effect t? t~e public and commercial 
aspects of the MT Convention evidenced by its mtroductory preamble. 

Jn particul~, article 4 (2), by referring to consultations ~twecn the ~ter
ested parties before the introduction of n~Y:' technologies and services, 
purports to avert circumvention of the prov1S1ons of the Code of Conduct 
for Liner Conferences. 

Article 4 (2), also mentions the possibility of licensing '.\1.TOs. Whether 
or not licensing is required depends on the policy of ~e Stal~ concemc~. 
Since the underlying unimoda.l transport would require a licen~, or m 
many countries a penn.it, the addition of a license for MTO services ~ay 
possibly not be needed. Nevertheless, it may well be t~at some countn~s 
will choose to regulate transport services gen.erally and include also multi
modal transport services in a general or specific license. 
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Traditionally, States have focused on the regulation of unimodal transport; 
it is frequently included in bilateral or multilateral agreements between 
States. In current practice, that is, even before the MT Convention comes 
into effect, every MTO will have to ascertain whether he is indeed able to 
extend his services into foreign countries. This is necessary because, al
though only very few countries at the moment regulate multimodal trans
port, the .rc1:,,ulation of transport in different countries_may well constitute 
an effective hindrance for the development of multimodal transport ser
vices and transport integration. Nevertheless, such regulation may be ex• 
tended to include multimodal transport services as well. The MT 
Convention does not compel the Contracting States to adopt a specific 
regulatory policy but, in article 4 (3), it reminds the MTO of the necessity 
to comply with the applicable law of the country in which he operates. 
Indeed, failure to comply with such regulations may well subject the MTO 
to severe penalties and restrictions of trade. 

Part II: Documentation 

Article S: Issue of a MT document 

General remarks 

The MT Convention has taken the developments mentioned in chapter 
V into proper account. It follows from articles 6 and 7 that the MT doc
ument can be either negotiable (article 6) or non-negotiable (article 7). 
However, it is important to remember that the MT Convention does not 
contain any particular provision purporting to strengthen the posi_tion of 
the consignees when nn'l-ncgotiable MT documents under the Conven
tion have been issued. 1 hus, in these cases, caution is required whenever 
payment is made in advance before the goods have reached their destina
tion. 

The duty of the MTO to issue a MT document, negotiable or non
negotiable, is set forth in article 5. 

Paragraph_ 1: Issuance of a MT document 

It follows from article 5 ( 1) that the consignor may choose, and that the 
MTO has the duty to accept this choice, to have either a negotiable or a 
non-negotiable MT document. 'The reason for this provision stems from 
the circumstances just described explaining that a non-negotiable docu• 
ment is not a sufficient guarantee for the buyer~consignee that the seller-
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shipper will not interfere with the transport after the goods have been paid 
for unless, of course, some arrangement is made by private . agreement 
outside the scope of the MT Convention. .On the other hand, it may_ well 
be difficult for an MTO, who customarily offers only non-negotiable 
documents, to issue negotiable documents ~ indiv~dual cases. However, 
there is no provision in the MT Conventmn which would prevent !he 
MTO, in such cases, from charging his custo~er an amount coi:respondmg 
to the extra administrative costs caused by his request to receive a docu
ment which is outside the ordinary routine of the MTO. Neve~heless, an 
excessive surcharge for negotiable MT_ 1ocuments. may exceptlo~ally be 
considered a circumvention of the prov1s10ns of article 5 (2), since it cou!d 
effectively deprive the consignor of his option to choose between the dif
ferent types of transport documents. 

Paragraphs: 2 and 3 Signing of the MT document 

Article 5 (2) stipulates that the documents must be sign~d either ?Y t~e 
MTO himself or by someone having his authority to sign, tha~ 1s, ~s 
agent. According to paragraph 3, the signature need not necessarily be m 
handwriting, it can also be printed in facsimile, perforated, stamped or, 
indeed, be made by electronic means, un1:ess the law. of the country where 
the document is issued contains more stnngent requirements. 

Paragraph 4: Mechanical recording of non-negotiable MT documents 

In article 5 (4), with respect to non-negotiable M'!' documents, the pr~ctice 
of storing the relevant information by *mechanical or other means has 
been recognized. It is sufficient that the MTO, when _h~ has taken the 
goods in his charge, delivers a readable docum~nt contauung ~he relevant 
particulars to the consipor. This document 1s then .the eqmvalcn~ of a 
MT document. The wording in article 5 (4) recogruzes, t~e practice of 
obtaining print•outs of documents from computers only with respect to 
non-negotiable MT documents. 

Article 6: Negotiable MT documents 
' 

Under most national laws, ·wd according to international custom, nego!i• 
able instruments are either issued "to bearer• or llto <?rder'•. If t~ey ar~ is
sued ·to bearer· anyone possessing the negotiable mstrument 1S entitled 
to receive whatever may be stated therein, provided that the party 
honouring the instrument acts in good faith an~ does not ~uspect that ~he 
bearer is the wrong person or that he has po nght to receive what the m
strument calls for. When the instrument is issued •to order•, the person 
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to whom the instrument has been issued - i.e. the first holder of the docu
ment - has the same entitlements as the person holding an instrument is
sued "to bearer", but if the document has been surrendered to another 
person it is necessary that the first holder will evidence this by his signature 
indicating the person to whom he may have assigned his right under the 

. document. In other words, he "orders" the issuer to fulfil the promise to 
such a person. Usually such an assignment is made on the back of the 
document which is then said to be duly endorsed. Successive assignments 
cart be made in this marmer always indicating the assigriee. However, it 
is also customary that a document may be endorsed in blank without in
dicating the assigriee; the first holder simply writes his signature on the 
back of the document. Subsequently, the document serves as a document 
issued Nto beareru and anyone possessing the document is entitled to re
ceive what is promised therein simply by surrendering the document to the 
issuer. This principle is the basis for the text of article 6. 

What is stated in article 6· (I) (d) reflects the common practice, or rather 
malpractice, of issuing negotiable transport documents in several originals. 
In such cases, it is of vital importance for the holder of the document to 
know how mariy originals have been issued so that he can take measures 
to prevent an original from coming into the wrong harids thus increasing 
the risk of fraud or that another person obtains the goods before him at 
the destination by presenting one original to the carrier. . Article 6 (3) sets 
forth the generally recognized principle that, even where more than one 
original document has been issued, it is enough that one original be sur
rendered at the destination. After this has been done the other originals 
become void as is frequently expressly stated in the document itself. It 
happens, albeit rather seldom, that two persons each with one original 
document simultaneously call for delivery of the goods: In such a case, 
the carrier cannot deliver the goods to either of them until it has been de-
termined which of them . 1as the right to the goods. · 

Article 7: Non-negotiable MT document 

General remarks 

Although most transport documents contain information concerning the· 
person expected to be entitled to delivery, e.g., by mentiorung him as a 
consigriee or under the heading ·notify address•, one would no.t know at 
the time of the issuarice of a negotiable MT document if any assignment 
of the document will take place and who will be entitled to receive the 
goods in return for an origin~ document until someone appears with ,he 
document at the destination. 
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Paragraph 1: Name of consignee on non-negotiable MT documents 

With non-negotiable documents, the situation is entircl_y ~ifferent. Hcred 
as stipulated in article 7 (I), the document must md1cate a name 
cQnsignee. 

Paragraph 2 Delivery of goods 

In article 7 (2) such a named consignee is the only pcrs~n entitled to the 
goods at the destination although he may~ in tu~, ~uthonze other per:°!~ 
to act on his behalf. In practice, the consignee will_ m most cases be a cg . 
entit which will, therefore, simply have to authonze _somebody to .a~t. on 
its b~half. Although it would certainly be preferable· if such. authonzl:1t1011 

· ,,. ·.- g" article 7 (2) contains only a recommendation to this cf-
were m wn m , • 1 ,, C tl thorization feet This follows from the words "as a rue . onsequcn Y, ~u · . 
ma; also be implied .and may frequently fo~ow fr?m a previous relation
ship between the parties. In many countnes, delivery cai~ot take place 
directly from the MTO but only from the Customs authonhes. 

Article 8: Contents of the MT document 

Paragraph 1: Contents of the MT document 

In order to fulfil its function as a receipt for the cargo delivered to t~e 
carrier as well as evidence of the contract, the MT document must conJ'.1111 
a number of particulars. These are spelled out in article 8 (I). Acco_r mg 
to article 8 ( I) (a) the ,,general nature" of the goods s~10ul~ be ~enhoned 
as should any leading marks needed for the p_roper 1dcnt1ficallon of_tghhe 

oods. Further, the nu nber of packa~es or pieces and the gross we1 t 
~f the goods or their quantity otherwise expres~ed must be noted. In 

Practice these particulars are furnished by the con~1gnor .. If the goods have 
· · h al be entloned m the document. dangerous propens1ttes t ese must so . m . . 

In this respect the applicable rules and sttpula!1ons rel~t~g le_> dan~erous 
goods must be observed according to the specific prov1s1ons tn article 23 
of the Convention. · 

It must be observed that, even though it is the consignor_who would fur
nish most of the information regarding the goods, the ~1 0 c~not re use 
1o insert such information in the MT document_ even if he thinks s<;>me 
may not be correct. However, it follo~s from ai:ticle _9 of the C:onvent10n, 
that the MTO has the right to enter his reservat10ns m th~ Ml d?curnent 
in cases where he has no means of checking the info!1llat10n ~urn~s~ed by 
the consignor or has any reason to suspect that the informatton 1s mcor-
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rcct. Jn practice, carriers have the possibility to check only the outer 
condition of the goods, since carriers are not supposed to open up pack
ages-in which the goods have been stored. This is indicated in article 8 (I) 
(b) by the word "apparentH. Current transport documents always contain 
expressions to this effect, usually "shipped onboard (or received) in ap
parent good order and condition". 

The names of the interested parties must be included in the MT document 
according to article 8 (l) (c) (the MTO) (d), (the consignor), and (e) (the 
consignee) if he has been named by the consignor. Likewise, the principal 
place of business of the MTO must be included. ·nus information might 
be important when it has to be decided at what place a legal action may 
be brought against the MTO in accordance with article 26. · 

further, the places for the taking in charge of the goods and for their de
livery have to be mentioned (article 8 (I) (f) and (g) respectively). Re
garding the taking in charge, the date has also to be mentioned. This is 
of particular importance when the seller may receive payment under a 
documentary credit, where banks would always he instructed not to 
honour the documents after a specified date. Even in other cases it might 
be essential for a seller to know when the goods have been taken in charge 
by a carrier in order to ascertain that the seller has fulfilled.his obligation 
to send the goods not later than a specific date. Similarly, the date when 
the MT document was issued must appear. One might think that the date 
for the taking in charge of the goods, which must be mentioned in the 
MT document according to article 8 ( l) (f), would suffice but it may also 
be important to know whether or not the MT document has been issued 
and signed by the MTO at the same time or on another date. Only seldom 
is it acceptable to issue the document before the goods are taken in charge 
although, in practice, it could well happen that MT documents are issued 
before and signed subs,,.riuent to the taking in charge of a shipment. This 
information is therefore ,:sscntial and should appear in the MT document 
(article 8 ( 1) U)). 

The MT document must, of course, be signed by the MTO or by someone 
acting under his authority (article 8 (1) (k)). In practice, MT documents 
are signed either by an employee of the MTO or by someone acting as an 
agent for the MTO. Rarely are transport documents signed by the 
consignor, in spite of the fact that the consignor is responsible for most 
of the document's contents regarding the goods. 

In some cases, it might also be important to know at which time the goods 
are expected to arrive at their destination. If there is an express agreement 
between the parties that the goods will arrive at a certain time or within a 
certain period of time then, but only then, must such information be in
cluded in the MT document. Such information is as yet rather unusual, 
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but so-called time-guaranteed transport may become more .frequent in the 
future particularly when there is a reliable trn.nsport service. However, 
also ~ such cases, exceptions from the guarantee would. usually be made 
in case of abnormal occurrences (force majeure and the like). 

It must appear from the MT document whether it is nego!iable or n~m
negotiablc. Article 8 ( l) (i) stipulates that there must ?e a statement •~ 
this effect in the document. It is recommended that this statement ~houl 
appear conspicuously in the very heading of the document. It 1s ~so 
possible to ascertain the nature of the document by reading the text dea~g 
with the release of the goods. If the goods ~~y only be relcas~d agamst 
the surrender of an original document, then 1t 1s clearly a negotiable_ tlocd 
umcnt. If, on the other hand, the go~ds may be release~ to a .na_me 

s n then the document is non-negotiable. However, tlus text m itself 
~:ufd 

1

almost certainly not suffice as a "statement" with r~gard to the na
ture of the document to be either negotiable or non-negotiable. 

lJnder most national laws, the fact that the consignee exercises his right 
to claim the goods from the carrier brings him into . a ~ontractual re
lationship with the carrier and subjects him to the obligations u~der the 
contract of carriage, particularly with respect to the p~yrnent of freight ~d 
other charges. . For this reason, the arno_unt of freight payable by t e 

ignee must appear in the document itself. At least, the docume~t 
:~:t indicate if freight is payable by the consignee ("freight collect") m 
order to avoid any misunderstanding that freight has alread~ been collected 
in advance ("freight paid in advance'). It is seldom of i~terest f~r the 

arties to the contract of carriage to know the extent of freight rclatmg to 
~ach mode of transport under a multimodal transport contract._ Indeed, 
one of the advantages with a multimodal transport contract 1s that.,: 
"through freight" can b., )ffered and the co~signor would no~ally not 
interested to know how this freight covenng the whole tr~sit has been 
composed. For this reason, it is not neces~ for the freight for ea:~ 
mode of transport to be mentioned unless this has been expressly agrc 
between the parties (article 8 (1) (l)). 

It is not always that the MTO knows, at the time ?f the iss_u:mce of t.h~ 
MT document, exactly how the transport from pomt of ongm to po~ 

f d t. t' will be performed. Most MT documents therefore contam 
o es ma 10n . th 'ght to perform 
so-called "liberty clauses", whereby the earner reserves en . 
the MT transport in any manner which_ he deem~ fit. For this reason, ar
ticle 8 (I) (m) requires that only if the intended Journey rou~e, th1 ~o~es 
of transport and places of transhipment are known at_ the t~e o t e ts• 
sua.nce of the MT document do they need to be mentioned m that docu
ment. 
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Finally, the MT document must contain a statement that it is governed 
by the MT Convention (according to article 28 (3), see below) as well as 
any other particulars which the parties may find useful to include in the 
MT document provided that such information is permitted in the country 
where the document is issued. 

It has been seen that article 8 ( I) places quite important obligations on the 
issuer of the MT document. Nevertheless, an obligation tends to become 
a mere recommendation if it is not supported by a sanction in case of 
non-fulfilment. What then is the sanction which could be used against the 
MTO if he fails to insert the mandatory information into the MT docu
ment? In this case sanctions may include the invalidation of the document 
or the loss of the issuer's right to limit his liability. However, the first 
mentioned of these sanctions would work to the detriment of the innocent 
consignor/consignee and the last would be much too harsh on the issuer. 
For this reason, article 8 (2) declares that the absence of any of the man
datory particulars do not affect the legal character of the document as a 
MT document if it fullfills the requirements according to the definition of 
such a document in article 1 ( 4). Instead, an omission of the required 
particulars may subject the issuer to a liability to pay compensation ac
cording to article 28 (4) of the MT Convention (see below). 

Article 9: Reservations in the MT document 

As has already been said, the MTO must take care not only to enter re
servations into the MT document if he knows or has reason to suspect 
that the information supplied by the consignor is incorrect, but he must 
also mention specifically if and why he has no reasonable means of 
checking the particulars regarding the goods. If he fails to make this entry, 
he is deemed to have noted on the .MT document that the goods were in 
apparent good conditio a and this could make him liable also for pre
shipment loss or damage, short-shipments and the like, either because of 
the evidentiary effect of the information in the MT document, or by pre• 
venting him (through "estoppcl") from disproving such information when 
a negotiable MT document has been transferred to a third party in good 
faith. 

Although, in the interest of international trade, the provisions of article 9 
and the following articles I O and 11 purport to safeguard the interests of 
consignees, these parties should certainly avoid relying too much on the 
MTO's possibility of checking the information included in the MT docu
ment. First, it should be observed that such a control of the goods only 
concerns their apparent condition. It may in many cases be necessary to 
engage special firms and surveyors for pre-shipment inspection in order to 
ascertain that the goods meet the specifications of the contract of sale. 
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Second where the multimodal transport contract concerns the transport 
of a co~tainer loaded with homogeneous goods and delivered loaded ('.1nd 
normally also sealed) to the MTO (a so-called FCL for Nf~ll cont~er 
load"), the MTO will in practice have no possi?iliti<_:s of checkmg an~hmg 
at all except the outer condition oft~e contamer_ itself. However, if_ the 
MTO receives parcels of cargo from different consignor~ to be _stuffed mto 
a container, his means of checking increase corrcspondmgly, smce he can 
check the outer condition of each parcel. 

Article 10; Evidentiary effect of the MT document 

General remarks 

The most important function of the MT document_, or for that matter. of 
any document given in return for goods or money! is to serve.as a receipt 
and evidence of the nature of the goods when received by th~ issuer of the 
document. If there are no reservations in the document with resl.'ect to 
the particulars me~ti~med ther~in,_ the ~oeument will have full weight as 
such evidence. This 1s dealt with m article 10. 

Sub-paragraph a: Prima facie evidence of the taking in charge 

It follows from article 10 (a) that the MT document's ~videntiary ~ffect is 
not absolute. Counter evidence might be available which could disprove 
the information in the MT document. However, the MT document must 
be accepted as full evidence of the taking in charge by t_he MTO of t~e 
goods as described in the document unless the contrary 1s pro--:en. 1bis 
is expressed by the wonls "prima facie evidence". fn practice, ~t may be 
very difficult for the Ml) to obtain such counter_ evidence but 1t may be 
possible to ascertain from packing lists and the like that the goods were 
not delivered to the MTO at all at the point of origin or to conclude from 
the type of damage found that it simply could not have occurred before 
the goods were in the charge of the MTO. 

Sub•paragraph b: Reliance on the description of the goods 

In order to strengthen· the position of third parties having received a ne
gotiable MT document, usually buyers at fo~ei~ destinati~ns, who may 
also have paid for the goods in advance relymg m, ~oo~ faith on the de
scription of the goods in the document, the M I_O ts estopped fro~ 
disproving the information in the MT docume!lt m su~h case~. This 
means that the MTO will have to pay compensation to third parties, even 
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if it can be ascertained that he never took the goods into his charge or that 
the good_s had _been lost or damaged beforehand. His right to tum against 
~he c~ns1gnor m such cases is deaJt with in article 12 below. The phrase 
m article 10 (b) "thrrd party, including a consignee" might be difficult to 
understand_. Howeve~, the _words "~eluding a consignee· purport to pro
tect a consignee cv~n if he 1s not stnctly speaking a third party. If, for in
stance, a transport ~s arranged under a FOB sale it is for the buyer to make 
the contrac_t of carnage and ~e would then not be a "third party" in relation 
to the earner but a contractmg party. Nevertheless, he is entitled to the 
same protection as for instance a CIF buyer who would indeed be a 
"third part( in relation to the MTO, since under such a saic the c,;ntract 
of carnage 1s made by the seller. 

Article 11: Liability for intentional mis-statements or omissions 

U_nfortunately, the wishes of consignors to receive transport documents 
without any reservations or notations (i.e. documents said to be "clean") 
frequently induce them to ask for such clean transport documents eve~ 
though the carrier should have entered reservations in the docume~t. Jn 
som~ ~ases, it may well be th'.1t the carrier is over-ambitious and unduly 
suspicious. In other cases, shippers and carriers may dispute the number 
of parcels tendered for carriage while the consignee insists that his infor
mation is, indeed, c?rrcct. Or there ~ght be outer damage on boxes, 
drums and bags but it may well be questmned whether this is evidence of 
the condition of goods inside. In current practice such situations are 
c~nsidered to be fairly Ninnoccnt" but, nevertheless, it is hardly correct to 
withhold relevant information to the detriment of the consignee. 

More serious arc cases where the carrier knows that the information is 
incorrect, as for instance when the MT document is ante-dated or some 
parcels are clearly rnissit.g or damaged, but the MTO is nevertheless in
duced to issue a clean document. In all these cases, it is common practice 
for the consignor to give the issuer of the clean document a letter of 
ind~mnity (a so-called "back-letter") where the consignor promises to hold 
the issuer fully hannless of any consequences which might follow from the 
fact that the information in the document is incorrect. 'Ille validity of such 
back-letters is a much-debated issue. In the Hamburg Rules (article 17) 
efforts are made to distinguish between "innocent" and "fraudulent" situ
ations and in the latter case the back-letter is declared to be void and 

. without effect not only in relation to the consignee, which for that matter 
is self-evident, but also in relation to the consignor. This difficult dis
tinction has not been made in the MT Convention. However, if the MTO 
has included fa1se information in the MT document Nwith intent to de
fraud" and such faJse information concerns the general nature or the ap
parent condition of the goods (the particulars mentioned in article 8 (I) 
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(a) and (b) or reservations under article 9), then article 11 declares that the 
MTO will lose the bendit to limit his liability under the Convention in 
relation to third parties who have acted in reliance on the description of 
the goods in the document. . 

In most cases, the consignee might prefer to claim against the MTO as if 
the goods had been lost or damaged in transit although, perhaps, the in
fonnation in the MT document is incorrect and, in fact, the goods were 
in the same condition when delivered to the MTO as when they were de
livered to the consignee. If it is found that the information is incorrect, 
and that it was included by the MTO with the intent to defraud the con
signee, then, according to the Convention, the MTO cannot limit his Ii~ 
ability. However, if the consignee prefers, he may well choose to claim 
compensation from the MTO for the financial loss which he might have 
incurred owing to the false information in the MT document. Parties 
suffering such loss may be able to recover according to the applicable na
tional law and the liability of the MTO would then most probably be 
without any Limit whatsoever. lt should be observed that article 18 dealing 
with limitation of liability only concerns '1oss resulting from loss of or 
damage to the goods themselves" (see further below) and does not deal 
with liability for financial loss following from incorrect information in the 
MT document. · 

Article 12: Guarantee by the consignor 

As has been said, it is common practice that the consignor issues guaran
tees in favour of the carrier whenever he receives a clean transport docu
ment, although the issuer knew or had reason to suspect that the 
information was incorrect (the 'back-letter problem"). However, it must 
not be forgotten that 11. Jst of the information in the transport document 
is included upon the imtiative of the consignor himself. In practice, the 
carrier's transport document forms arc frequently supplied in advance to 
consignors or freight forwarders and the relevant information is inserted 
into the document by them whereafter the transport document is merely 
signed by the carrier. In any event, the information is given to the carrier 
by the consignor. This is why the consignor must be responsible for the 
i.nfonnation in relation to the MTO. It follows from article 12 (2) that the 
consignor must indemnify the MTO against any loss which the MTO 
might incur owing to inaccuracies or inadequacies of the particulars sub
nutted by the consignor and that this liability must remain even after the 
MT document has been transferred by the consignor to another party. 
However, the consignor's guarantee has nothing whatsoever to do with the 
MTO's liability to other parties and article 12 (2) contains a reminder to 
this e!T cct. 

Article 13: Other documents 
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Any international transport may •ve • . 
documentation and to a number ~ d nse to a c7::s1derable amount of 
docur~ents. This is evidenced by artic~~ui1~cn~ ~I eh are not transport 
mcnt issued must be in accordance . . - . ~e ess_to say, any docu
ventions or national law Art" l 13 . wjitth apphcable . mtemational con-

d 
· ic e m me also cont · 

no ocuments competing with the MT do . ams a_remmder that 
nevertheless has been done, such other d ~umcnt m~llst be issued. If this 
character of the MT document. ocuments w1 not affect the legal 

Part Ill: Liability or the multimodal transport operator 

Article 14: Period of responsibility 

General remarks 

As has been said, the MT Convention h . d d th . . 
operator is responsible during the wh I as~ dpt~-1 e pnnc1ple that the 
charge. This principle follows from ;fJ;ef%. w I e the goods are in his 

Paragraph 1: Period of responsibility 

Although the main principl . . d . . . 
practical application may cacu~::~~~lt:~s a~:1: ;: (l) 1sdclcar enough, its 
m charge by the MTO fro ' e goo s arc often taken 
ercd at theu· d t' 1· m a person other than the consignor and deliv-

es ma mn to a person othe th th · 
position might follow fum agreements b: an e cons1~ee. 'Ill.is dis-
and persons acting on their behalf. tween the consignor/consignee 

Paragraph 2: Defi ·,· f n, ton ° the principle of reponsibility 

~hili~ :
0
:~:ri~~~: j~in\ed t~ act ~n their behalf and l_oss of or damage 

such a person, then the o!cuhrreetnunc e '\\hcl·dn the ghoods are m the custody of 
MTO' . . - c wou not ave taken plac 'thin h 

. f d lis penod of ~espi_:msibility (article 14 (2) (a) (i) and (b) ('~)w) I I t _e 
o e very at destmatton to . l " . n case 
follow from the I . a person ot tcr than the consignee it may 
be placed at th ~~ hmalodalftrhansport _contr~ct itself that the good~ should 

. e ispos o t e consignee m a cert · • h 
?elivcry to a person appointed by him b I . am manner e1t ~r by 

m a certain location. If this is so, and ~~e ~;0 ~ft;0 !h~~;:~:U~f;~: 
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transport contract arc fully complied with, then the period of the MTO's 
responsibility would have come to an end. 

Particular problems arise where the parties to the multimodal transport 
contract have been deprived of their freedom to decide on the modalities 
of cargo handling and storage in the country of origin or destination, or 
when particular usages apply at the place of destination. Thus, rci,,rulations 
applicable at the place of taking the goods in charge, requiring authorities 
or other third parties to intervene, arc recognized in article 14 (2) (a) (ii), 
and such periods when the goods arc in the charge of such authorities or 
third parties are excepted from the MTO's period of responsibility. Also, 
the same principle applies at destination where, for that matter, the ex
ception would have much more practical importance than at the place 
where the goods are taken in charge by the MTO. Normally, authorities 
- particularly Customs authorities • do not interfere except at destination. 
ln these cases, when losses or damages occur outside the scope of the 
l\lTO's period of responsibility, the consignor or the consignee have to 
rely on whatever liability rules apply to such authorities or third parties 
having the goods in their custody when loss or damage occurs. tJnfortu
nately, it is only seldom that mandatory rules apply to the liability of such 
other parties and, therefore, they frequently exercise their statutory power 
or freedom of contract to reduce considerably their liability. for this rea
son, a text to an international convention dealing with the liability of so
called "operators of transport terminals" (so-called "OTTs") was adopted 
in 199 l. 

Paragraph 3: Servants and agents 

lt should be stressed that servants or agents, or any other persons acting 
for the performance of the multimodal transport contract on behalf of the 
MTO, will not be consid,:rcd "third parties" in the meaning intended in the 
provisions of article 14. Conversely, servants or agents acting for the 
consignor or the consignee in delivering the goods into the charge of the 
MTO or accepting delivery of the goods at destination are identified with 
the consignor and the consignee. Article 14 (3) contains a reminder to this 
effect. 

Article 15: The liability of the multimodal transport operator for his 
servants, agents and other persons 

This article expresses the fundamental principle that the MTO must not 
only be mandatorily liable for the acts and omissions of his own servants 
or agents but also for "any other person of whose services he makes use 
for the performance of the multimodal transport contract". 
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The ~icariou5,,lia~ility ~xl;lressed in article 15 presuppose~ that the serv· t 
~; agents are actm~ within the scope of (their) employmentn and that•: s 

her person, who ts not a servant or agent of the MTO all y 
contractor, acts "in performance of the contract" Act , usu . Y_ a sub
su~~l pe~sons arc considered to be identical to a.cts o/ o~ o_rruss101;5 ,of 
MIO hunself. The MTO's li 1 Tt f, I . . ss1ons o t,1c 
so h· b . . .~ >1 t y or m own servants or agents is 
: _mew at roader than lus liability for other persons. f-or liability to . 
1l 1s necessary that •u h ·tl anse · · . " c O icr persons must have acted "in the e~ . 
of the multunodal transport" whil r , bili't 1· p onnance . . . . ·h, . . , e Ja Y or servants or agents would 
anse w en there ts a sufficient connection between their acts or O · · 
and the emplo t I • . · rmss10ns . ymen • n prachcc 1t may well be difficult to decide .· 1 
what constitutes a sufficient connection. In most countries thprec1s~ y 
would be respon_sible for malicious acts or omissions or inten,t1·onealcarnd· er 
age caused by I · ' amtl , . us serv~ts or agents, when the employment would put 

ic~e person~ m a pos1t1on where misbehaviour could occur more fre
quently than m the case of "~utsidcrs". To take an example: emplo ment 
:~a:~:;~uld normally ~ake It much easi~r for the employee to gain ~ccess 

. car~o ~so outs~dc. n~rt?al working hours, and for this reason it 
hashbe~n held m some Junsd1ctions that the earner ouglit to he liable fr 
su
1 

c . dt cfts, although the persons concerned have certainly not been ei~~ 
p oye to steal the cargo ! 

1!1 a _sense it may be sai1 that article 15 reflects the very fundamental dis
tmc~~n between a multunodal transport contract and a traditional inter
mo tran~port contract, where the earner's contract may also cover the 
w~ole transit but where he would normally disclaim liability for the part 
of the transport perfo~cd by other persons and merely undertake to ar-
range for such pre-carnage or on-carnage referring th · . . , e consignor or con-
s1gn.ee to tum agamst such other parties having performed th. dd·t· al 
carnage. e a 1 10n 

Article 16: Basis of liability 

Paragraph 1: Basis of liability 

:~~ basis of the M~O's liability is almost identical with the basis of li
ability of the sea earner under article 5 of the Hamburg Rules. It should 
~e ?bservcd that the type of loss or damage referred to in article J 6 ( J) is 
limited to: 

(I) Loss of or damage to the goods themselves (that is "physical" loss 
or damage); 
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(2) Financial loss following from physical loss or damage but not 
other financial loss resulting without any physical loss or damage 
having occurred; and 

(3) Loss resulting from delay in delivery. 

The type of loss or damage ,wt covered by article 16 (I) and the MT 
Convention would be subject to the applicable national law which may 
or may not restrict the carrier's freedom of contracting out of such liability. 
Usually, the standard terms of the various contracts of carriage contain a 
general disclaimer of any liability for financial loss ("consequential loss", 
"indirect damage" or similar terms). If no such disclaimer of liability ap· 
pears, the liability of the MTO is unlimited, since it does not come within 
the provisions of the MT Convention on limitation of liability (see further 
article 18 below). 

The basis of the MTO's liability rests upon negligence and vicarious li
ability for the acts of his servants, agents and other persons for whom he 
must respond according to article 15; the liability relates to the period of 
responsibility defined in article 14. However, the buri:len of disproving 
negligence rests on the MTO. It is for him to prove "that he, his servants 
or agents or any other person referred to in article 15 took all measures 
that could reasonably be required to avoid the occurrence and its conse
quences". The word "reasonably" indicates that the same assessment 
should be made as when applying the general principle of negligence. In 
other words, if the MTO does not do what is reasonable to expect from 
a diligent MTO for the purpose of avoiding occurrences, and consequences 
of such occurrences, which may cause loss or damage, then compensation 
must be paid. 

Paragraphs 2 and 3: D..-/ay in delivery 

Liability for delay, according to article 16 (2), is restricted to "delay in de
livery". Traditionally, it has been difficult in maritime transport to predict 
the exact time of arrival of cargo at destination because of a number of 
unforeseeable circumstances, such as adverse weather conditions, which 
might delay the ship. For this reason, bills of lading frequently contain 
provisions whereby the sea carrier disclaims any liability whatsoever for 
delay. It is a debated question whether the mandatory Hague Rules pro
vide for a liability for delay (this depends on the interpretation of the ex
pression "to or in connection with goods"). The far more sophisticated 
vessels in service today, however, make the question of delay much less 
an issue and the Hamburg Rules, in article 5 (I), therefore make it clear 
that the sea carrier is also mandatorily liable for delay. The limitation of 
liability with respect to delay is ususally related to the freight amount. The 
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<?nl~ exception is t.o be found in the law of air transport, where the same 
limit relates. to loss of or damage to t~e _goods and to delay in delivery. 
In roa1 carnage: un~er the CMR, the limit corresponds to the amount of 
thhe ffre~ght and ill rail transport under the CIM to double the amount of 
t e . re1ght. In the Hamburg Rules and the MT Conventio . 
equ1valc t t t d half · h n, an ,tmount 
1 

·n o wo an . a tunes t e freight payable for the goods delay ·d 
1as be~n chosen_ (article 6 (J) (b) and article 18 (4) respectively) but n~t 

exceeding the freight amount for the whole consignment. . ' 

It is im~orta?t t~ observe _that ~th the Hamburg Rules and the MT 
C~n~en~1.on, as with other mtematmnal conventions regulating the carri 
er s habil1~y, de~ with liabili~y only fo~ loss of or damage to the goods and 
for_ delay m delivery.· Applicable natmnal Jaw may well allow compen
s~t~on f~r other types of dar_nage such as for delay other than "delay in 
1c~veir , for example, delay m providing the means of transport or in the 
akmg ill charge of. the goods, non-performance or consequential loss other 

than such loss whic~ may follow from physical loss of or damage to the 
goods t~emsclvcs. Smee such types of damage would fall outsid • Lh t 
~onvei:tion~, the provisions relating to lir_nitation. of liability wil~ be~o:~ 
mapp_licablc a~ well. Usu~lly, t~e camern are aware of this and will 
the:efore ~r?v1de for exceptions from or limitations to such liability in 
their ~ond1hons of carriage and transport documents. Thus, any delay 
occ~mng _be~or~ ~he goo?~ have been taken in charge by the MTO falls 
outs1?~ this !tability provmon. Such delay may well occur in the country 
of on~ owillg to late delivery_ of the cargo to the MTO or, at worst, by 
~otal failure of the cargo to amve and of taking the goods in charge, that 
~s non-perform~ce of the contractual obligations. Any liability of the 
MTO for fmanc1al loss suffered by his contracting party in these cases 
would depend upon the applicable national law. The applicable national 
law would also determine if, an.d !O what extent, liability for such delay 
and non-performance c .. lid be liffilted by contractual stipulations. 

Delay in delivery could occur in two situations: 

(a) The p~rti~s mi,Pt have agreed that the goods will be deliv
ered within a tune expressly agreed upon (so-called "time
guaranteed transport"); or 

(b) The delivery time might exceed the time which it would be 
reasonable to require of a diligent MTO. 

However, wnh~n perfonning this test of reasonableness, regard should be 
had_ fo~ th~. ci:cumstances of the case". This means that the MTO would 
avmd liability if he took all reasonable measures to ensure timely arrival 
?f th~ goods. In other words, more or less the same test which is set out 
m article 16 (l) would have to be made. If the delay is caused by "ex-
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· a· b s interference by author-tcmal" contingencies, such as labour tstur ance , d' . warlike 
. . h.ird · d ersc weather con thons, war, 
ttles or other _t . parhe.s, a v d th like the MTO would be liable for 
operations or civil commo_hons an e ·d t ' port the guarantee would 
delay. Even in case of tnne-gu_arantcc rans : . 
frequently contain certain exceptions from _t~e undertaking. 

. . · ( 1· hat time a pending ddav, 
The diffic~lt problem <?f dectd~ng r~~l~~In~e:Cd" into a physical loss has 
at the optton of the claunaniH; cou\ . . the MT Convention as compared 
been resolved somewhat d {{::n~ y mstarts to count when the goods are 
with the Hamburg Rules. e tnne . d the da s are then 
considered overdue according to art1c_le 1_6 (2)danfior Sund/ys and holi-

. ·l · no interruption 1s ma e . . counted consecutive Y, 1.e. . be de if dunng this 
days. Most p~obably_interruptions woul~ ~: :i::~tio:.:ose v'..hich would 
period of 90 consecutive days, a force m~e l • t' option to treat the 
prevent delivery of the ~doodHs beforet thfs fs ~:mc~lt question to decide 

d lost became vali . owevcr, . 
~~~ i: :ay well be resolved differently in different jurisdichons. 

. . b inclined to follow the principl~ in th~ law 
In some countnes, one nught e d has started to run 1t contmues 
of dcmurrag~, ~ea~g that o_nce h' e;:i~;~~ise would have been excepted 
to run even if s1tuat1ons occur w tc . . 1 ,, n demurrage al-

. f h l f e (the pnnc1p e once o • 
from the countmg o t c ay 1ffi ral . • 1 f law the theory is that 
ways ~n ?~murrage'} under. gc;~ce b~;;~~ee:f negli~ence, the right of 
once liability has ansen,. forl md s l used by occurrences which other-

( may also me u e oss ea l ) compensa ton . d f li bility (casus mixtus cum cu'Pa . wise would have been excepte rom a 

. ·'d red of a stranding of a ship for which 
For inst_an~e, a case 1:113Y be con~t ~

1 16 ( 1) and 16 ( 2). As a result of the 
the earner is responsible under ot f f for provisional re-
str~nding, _the ship 1:11ust db~ ta!~~e!~; ~~ ~im: ~;~tted under article 
pairs. This resu~ts m a e ~y f h ~her the claimant would have the 
16 ~3); the questhion th~r. ~se~ oalt;o~gh they obviously exist, but in the 
option to treat_ 1, e goo s_ as ~~o,uld robably be answered in the affirma
wrong place. I he question . ~. t in avoiding the stranding and, 
tive since the MTO has not been diligen d la . I dm' g the risk that 

' fi bsequent e y, me u 
therefore, must answer or any su th oods as lost according to article 
the claimant could choose to treat c g 
16 (3). 

l a case where after the time when delay has 
To take another exam!? c · . 6 2) a collision subsequently occurs 
already occurred accordmg to article I . ( ' fi liability for the col-

hi d by the MTO 1s free rom any . 
where th~ s P engage ' d b ther ship. Would the claunant 

~~~:i ~:~~!:\~':t:el~~~~~s;reat~;;oods ~s lost a~~~~~g:o ;::~~: 
16 (3)? According to the exact wo~drng of this provis1 '. t rrupt the 
would seem to be yes, since no contmgency whatever may m e 
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running of the "90 consecutive days". Nevertheless, national law may well 
over-ride the principles mentioned earlier or, by the application of the 
principles of causation, deem that the real cause for the extended delay not 
to be the "initial" delay but rather a quite new occurrence beyond the re
sponsibility of the MTO. The proximate cause of the extended delay is 
the collision, for which the MTO is not to blame. Any argument that 
article 16 (3) can then not be applied,- whenever it is proven that the goods 
have in fact not been lost, would run counter to the very wording of article 
16 (3) where no such exception from the conversion rule can be found. 

Article 17: Concurrent causes 

Owing to the fact that the principles of different national laws vary with 
respect to the extent of liability when loss or damage has resulted from 
different causes • but where liability is attached only to one and not al/ of 
these causes - the MT Convention provides an answer to such situations. 

It appears from the text that the MTO to some extent may escape liability 
in cases of "concum:nt causes" of a loss or damage. However, this is only 
possible if he succeeds in proving that loss, damage or delay in delivery is 
only partly caused by his own "fault or neglect". Although, theoretically, 
this provision might be understood easily, its practical application may 
well pose considerable difficulties. Let us suppose that the goods have 
been packed inadequately and that the consignor would he liable for pack
ing according to articles,22 or 23 of the MT Conventioti and that, in ad
dition, the MTO has not taken all measures which could reasonably be 
required to avoid exposing the same goods to an event which inflicts or 
aggravates damage to the goods. If, in such a case, a survey report would 
show that part of the 0 oods had been damaged because of inadequate 
packaging, while another part of the goods were damaged because of lack 
of care on the part of the MTO in the custody and protection of the cargo, 
it may be possible for the MTO to escape liability for the first part men
tioned. The quewtion arises as to what would be the situation if it were 
not possible so to distinguish a separate cause for each separate part of the 
damage. Would it also then be possible to divide the damages because 
negligence has occurred both on the part of the consignor and on the part 
of the MTO? Should the loss following from the damage to the cargo be 
divideL in proportion to the degree of fault on each side, or perhaps be 
divided equally, in the same manner as would follow by applying the 
principles of contributory negligence? Under legal systems accustomed to 
applying principles of contributory negligence, the answer might be affir
mative but under systems of law which tend to divide damages by applying 
rules on causation, the answer may well be different. 
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General remarks 

Article 18: Limitation of liability 

As has been said, one of the difficulties of establishing a legal regime for 
multimodal transport stems from the fact that limitation _techniques and 
amounts differ for the different modes of transport. Basically, there are 
two considerations. First, a suitable limitation level for the MTO must 
be found whenever loss, damage or delay in delivery cannot be attributed 
to a particular segment of the multimodal transport. Seco_nd, it has to be 
determined if and to what extent the limitation figures which apply to the 
different modes should influence the liability of the MTO when loss, 
damage or delay in delivery could be attributed to a specific mode <?f 
transport (so-called 1ocalized damage"). Bearing in mind that the multi
modal transport could consist of any combination of two or more modes 
- rail/road, rail/sea, rail/air, road/sea, road/air and sea/air - one would have 
to d~cide whether or not the limitation level for the MTO should be based 
on a reasonable "average" between the limitation amounts applyi_ng_ to 
these specific modes or whether, alternatively, one should choose limita
tion amounts from one or more of the specific modes. In the MT Con
vention the latter alternative was chosen. As a main rule, the limitation 
amount applicable to sea transport prevails but whenever no sea t~ansport 
is involved in the multimodal transport contract, then the considerably 
higher limitation amount applicable under the international conventio~ f~r 
carriage by goods by road (CMR) prevails Thus, for ~ assessment 1t 1s 
necessary in every case to establish whether the multunodal tra~spo~ 
would involve sea transport or not. Article 18 of the MT Convention 1s 
based upon these fundamental principles. 

Paragraph 1: General /imitation amounts 

In article 18 (1) the main rule is set forth. It embodies the dual technique 
of establishing the limitation amount which applies to sea trans~ort (see 
article 6 of the Hamburg Rules). First, the limitation amount 1s to be 
calculated with a certairi figure for each Npackage or other shipping u_nit" 
or alternatively, a certain limitation figure per kilogramme of gr~ss we1~t 
of the goods lost or damaged. The claima_nt_ may choose whichever 1s 
more favourable. One might well ask why 1t 1s necessary ~o _ha~e such a 
dual limitation technique instead of a pure kilogramme ~t~ll~n. The 
reasons are two-fold. Traditionally, only the per package limitation ap
plied to carriage of goods by sea (the per kilogramme limitation was added 
in the 1968 Visby Protocol to the Hague Rules). Secondly, the per pack
age limitation may be of importance for light-weight cargo, whereas the 
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J)Cr_ kil?gramme limitation :would lead to a low limitation (the per package 
lilmtahon becomes more favourable whenever the unit weighs less than 
34 kg). 

Paragraph 2: Choice of limitation amount 

The problem of goods stowed in contairiers, on pallets or similar articles 
of transport has been resolved in the same way as in the Hamburg Rules 
and in the Visby Protocol to the I laguc Rules. These conventions use a 
formula by which the packages or other shipping units inside the article 
of transport, as well as the article of transport itself, must be multiplied 
with the limitation unit whenever the packages or other shipping units 
have been enumerated in the MT document. 

The limitation amount is expressed in so-called Nunits of account". For 
States which are members of the International Monetary Fund that unit 
of account is the SDR as defined by the Fund. For other Contracting 
States, reference is made instead to a certairi quantity of gold of a certain 
fineness (sec further article 31 below). It should be borne in mind that the 
SOR does not account for world inflation, which means that one would 
have to reckon with a successive decrease of the limitation amount in real 
value. This might explain why the limitation amounts are slightly higher 
in the MT Convention compared with the Hamburg Rules, the increase 
representing about JO per cent. 'Ibe per package limitation represents 920 
units of account per package or other shipping unit while the per 
kilogramme limitation is 2.75 units of accounts per kilogramme of gross 
weight of the goods lost or damaged'. -

Particular problems might arise when computing the per kilo limitation. 
If, for instance, only part of the goods have been lost or damaged, the per 
kilogramme limitation _ '1ould not be computed on the full weight of the 
whole package or shipping unit but only on the part lost or damaged. 
Nevertheless, one cannot carry the application of this principle too far, for 
example, to investigate how many pieces of sugar might have been dam
aged inside a small package. Furthermore, any part which has been lost 
or damaged might have a functional relationship to the remaining un
damaged units, as for instance in the case of loss of or damage to the tyres 
or the engine of a. car. In such cases, it might be reasonable to take the 
weight of the whole consignment into account when computing the per 
kilogramme limitation. 



TD/B,C.4/31 S,Rev. l 
page 178 

Paragraph 3: Limitation when no sea-leg is involved 

The principle of applying a higher limitation amo'"1:t lo multimodal 
transport not including carriage of goods by sea or by inl~d :wat_erways 
is expressed in article 18 (3). In these cases, the per package limi~atto°: has 
been dropped while the per kilogramme limitation has _be~n ~ai.sed from 
2.75 units of account to 8.33 units of accm.int (the latter limitahon amount 
being identical to that in the CMR.) 

· Paragraph 4: Limitation for delay in delivery 

The liability of the MTO for loss resulting from_ delay in ~clivery is _subjc~t 
to a particular limitation amount. Smee there 1s a funcho1;1al rclatmnship 
between the freight and the time for the transport - the qmcker the trans
port, the higher the freight rates.- it has been deemed reasonable to reft? 
the limitation amount to the freight payable for the goods delayed. This 
is the technique applicable in the international conventions for carri~gc of 
goods by rail and by road (CIM and CMR) .. However, no su~h part1~ular 
limitation applies to liability for delay in dehvery under th~ mternahonal 
conventions for carriage of goods by air (Warsaw Convenllon) ~r by ~ea. 
(the Hague Rules and/or _as _a~ended by_ the yisby Protocol) until the in

troduction of the freight-lirmtallon technique m the Hamburg Rules. The 
limitation amount corresponds to two and a half times the freight payable 
for the goods delayed but it never exceeds the total freight payable u_nder 
the multimodal transport contract. This means that, ~hen the delivery 
of more than two-fiftli of the goods covered by the muitm:iodal transport 
contract has been delayed, the maximum figure rep~esent1I_1g an_ amo~nt 
equal to the total freight will normally be reached. D1fficl_llt1es rmght ansc 
in applying this principle to situations where the total frc~ght payable un
der the multimodal tran, port contract cannot be appropnated pro rata to 
the different consignments in the contract. This would often occur w~en 
the MTO has charged a lump sum for freight, for e~ple, a full contamer 
with heterogeneous cargo, so-called LCL~contamer (for 1ess-t~an
container load"). Normally, the delay would mvolve the whole contamer 
but partial delay may well occur when some of the units h~ve been 
shortshipped. In such cases, the particular limitation of 2.5 tm:ies !he 
freight payable for the goods delayed may have to be computed arbitrarily. 

It is important to note that the limitation ~f liability for delay relates only 
to delay in delivery. Financial lo~s resultmg from other types of_ de_l~y, 
such as delay in taking the goods m charge ~or_ th~ transport, or liability 
for non-performance is not subject to 8:11-Y linutatJ?n whatsoever, unless 
this follows from the applicable law or if the multunodal transport con
tract contains valid contractual stipulations to such an effect. 
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Paragraph 5: Aggregate liability 

When the goods have become damaged, delay might also occur as a result 
of the same contingency causing damage to the goods or by subsequent 
events resulting from the damage to the goods (such as measures taken to 
avoid aggravation of the damage, surveys and the like). In these cases, the 
~TO ~ould be liable for damage as well as delay, however, such Ncom
bmed liability" (aggregate liability) may not exceed the limit of liability 
which would have applied to a total loss of the goods. 

Paragraph 6: Extended limits of liability 

As has been said, the mandatory character of the MT Convention does 
not prev_ent the parties from agreeing on an extended liability in favour of 
the c~ms1gnor .. The limits of liability expressed in article 18 may, therefore, 
be raised to higher levels by agreement between the MTO and consignor. 
:W~enever the consignor or the consignee has taken out cargo insurance, 

- tt 1s rare that such agreements are made in practice, since the amount 
~harged by the carrier would normally exceed whatever rebate the cargo 
msurer would be prepared to give on the cargo insurance premium in re
turn for the increased possibility to claim against the MTO. However the 
possibility of agreeing on a limitation amount corresponding to the

1 

full 
value of the goods or, which is often the case, the invoice value plus 10 
per cent representing imaginary profit could well be chosen as an alterna
tive to cargo insurance. But this presupposes that the MTO would be 
prepared to pay the way a cargo insurer would have paid. Thus, it is 
necessal)' that his liability would cover the same period as cargo insurance 
wou_ld have covered and also that he forfeit his defence to disprove 
negligence and respond as well for the "misfortune" risks occurring during 
the transport (see forth,.- below). 

Paragraph 7.· Units of account 

This paragraph sin1ply states that the "unit of account" in this article is the 
same mentioned in article 31. 

Article 19: Localized damage 

A peculiar situation would arise if the liability of the MTO were to be 
lower than the liability of his sub-contractor responsible for the loss of or 
damage_ to the goods. It may then be that the consignor or the consignee 
,~ould, 1:° ~uch a_ ea~~• have t_he possibility of recovering amounts up to the 
higher limit of liability applicable to the sub-contractor by way of a so-
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called direct action and in spite of the fact that reference could not be made 
to his own contract with the sub-contractor. Alternatively, it might be 
possible for the MTO to assign his contractual right against the· sub
contractor, according to the theory that he would have made the contract 
with his sub-contactor for the account of the consignoriconsignee to the 
extent that the sub-contractor's liability would exceed his own. 

National laws may well differ with respect to these possibilities and in or
der to avoid that the lower liability of the MTO would serve as a shield 
for the sub-contractor, since the MTO cannot recover from the sub
contractor more than he has paid himself for the loss or damage, the MT 
Convention stipulates a higher limit of liability for the MTO when loss 
or damage can be localized to a particular stage of the multimocbl tra,ns
port and a higher limit of liability applies under an international conven
tion or mandatory national law to such a stage of the transport. The 
rationale behind this provision is that the claimant should be in the same 
position as he would have been if he had concluded the contract directly 
with a carrier representing the specific mode of transport where limitation 
of liability might be higher than under the MT Convention. This could 
be the case with respect to air, rail or road transport, particularly if the 
multirnodal transport contract included a maritime segment. 

However, the literal wording of article 19 may give rise to difficulties of 
interpretation, since to the extent to which international conventions or 
mandatory national laws would be "applicable" to the multimodal trans
port may well be disputed. The MT Convention is based on the notion 
of a contract in principle independent of contracts for unimodal transport 
of goods. Therefore, it would be illogical to admit that international 
conventions and mandatory national law for unimodal transport could 
eYer apply to the multimodal transport contract. If article 19 is interpreted 
literally however, it becnmes entirely redundant; it is, therefore, submitted 
that it should be interpre .ed so that effect is given to its obvious purpose. 

It should be observed that article 19 refers only to loss of or damage to the 
goods and not to delay although a higher limitation amount may well ap
ply to delay (for example, under the Warsaw Convention where the same 
limit applies to delay as to loss of or damage to the goods or according to 
CIM where the total limit corresponds to the dual freight amount). 
However, it is somewhat impracticable to relate delay occurring during a 
total transit to a particular segment, since any delay occurring before the 
transport has come to a:n end may well be avoided by speeding up the re
mainder of the transport. Therefore, one would not know whether or not 
delay has occurred until the transport bas been performed. 

General remarks 
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Article 20: Non-contractual liability 

Jt is a well-known problem in the law of carria e of . . . 
cause the exceptions from and li ·1 t' gh go_ods, pnmanly be
claimants refrain fro~ basin . m1 a_ ions to t e earner's liability, that 
instead seek d g the_1r actmn on the contract provissions and 
("non-c~ntr:C~u~s~i~~l/ye'¥)al b1}s1s ohthcr tlh1a~ the contract ~f carriage itself 

· sue a c 01ce were pcmutted th 
purpose of the defences and limits of liabilit Id b ' e . very 
Moreover claimants might t . .Y wou e undcnruned. 
by direct~g their action not ai~t ~~r;ve_ th~rr pos~ibiliti~s of recovery 
agents. Transport documents ~er ut ~gamst his servants and 
lions of carriage, usuall cont;~uch 3:s bills ,~f ladmg and ~eneral condi
such possib'lit' f · y . particular dmses purportmg to restrict 

1 1es o crrcurnventmg the lawful t t' h' 1 should enjoy (so-called identit of c . pro c~ ion w ic l the carrier 

C

lllowevcr, under s?me nationai syste=:f ~~ t~~:g:ra~6!~scclafusesh). 
auses arc uncertaJ.1l s t I h > sue 

tional conventions o~ c~:g~ if ~io~se:.J~oblcms'. most recc?~ intema
responding to article 20 of the M'l¥ C . de pa.i11cular prov1s1011s cor-onventton. 

Paragraph 1: Defenses 

The provision barring the claimant from obt· . . . . 
by choosing another bas1·s fio t' h auung lugher compensatmn · . r ac ton t an the contra ·t f · · out m article 20 (I). c o carnage 1s set 

Paragraph 2: Protecti., 1 of servants and agents 

Th · e protectto~ of the MTO's servants and agents is achieved b article 2 
(~). In p~achce, the protection is really intended for the MTYO hi lfO 
smce he nught be bi' d t 1 Id . · mse 
the claimant wo I~ ige od 10 . his servants and agents hannlcss in case 

u pr?c~e agamst them. It is only when the MTO' 
servants or agents act within th f h · s himself Id h e scop': o t err employment, that the MTO 

wou ave to respond (article 15 of the MT C . 
above). Consequently if the MTO' onvent10n, see 
or damage outside the ~co e of theirs servants or agents wou_ld cause loss 
operate Furthc th p . . eml?loyment the protection ceases to 
MTO' .' r, e protection is also mtended for parties ther than the 

he mJcst;:}~ro~;tpne~o• namely fofr 'h'any oth~r person of whose services 
w rmance o t e multunodal tran rt ,, 

the reason being that the MTO, r bili al spo contract , 
of such other parties ("vicariou/li:tilitj). so extends to acts or omissions 
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The question of whether it is reasonable to extend the protection to such 
other parties (so-called .. independent contractors'") is much debated. _As .a 
result of article 20 (2), a direct acti9n against such other parties, if at all 
pennitted, would serve no purpose except where t~e MTO could not be 
reached or would fail to honour the claim because of insolvency. Also, 
one should observe the relation between article 20 (2) and article 19 per
mitting an extended recovery against the MTO when loss or damage can 
be localized to a particular stage where a higher limit of liability would 
apply. The latter provision becomes particularly important since, accord
ing to the principle of article 20 (2), the liability of the independent con
tractor could be reduced in cases where his own liability would exceed that 
of the MTO under the MT Convention. 

Paragraph 3: Maximum amounts recoverable 

It is not possible for the claimant to obtain a better recovery by multiple 
actions against both the MTO and his servants or agents or sub
contractors, since the total amount of recovery from all these parties is in 
any case limited to the limitation of liability applicable to the MTO him
self under the '.\11.T Convention. However, this principle presupposes that 
none of the potentially liable parties have lost their right to limit liability 
under article 21. 

Article 21: Loss of the right to limit liability 

General remarks 

It must be borne in mind that the purpose of according the carrier the right 
to limit rus liability is based on the principle that he cannot be taken to 
know the value of the goods unless it has been disclosed to him and, for 
this reason, the maximum liability must be determined according to an 
assessment of the standard value of the goods represented by the limitation 
amount. In other words, the limitation is not primarily based on a prin
ciple of liability. Further, the limitation of the carrier's liability makes it 
easier for him to obtain a suitable insurance cover for rus potential liability 
through liability insurance, since knowledge of his maximum liability ex
posure is needed for the correct assessment of liability insurance premi
ums. Thus, the very purpose of the li.rrutation of the carrier's liability 
would fail if he were to lose the right to limit liability whenever a court 
of law or arbitral tribunal considered . this reasonable under the circum
stances. Therefore, the modern trend in the law of carriage of goods runs 
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!;ii the direction of making the carrier's right to limitation of liability 
unbreakable». · 

Neverthel~ss,. exceptions must be made. In principle, these exceptions 
~hould c01nc1de w~th, th_e ~s~al. exceptions fro~ insur~ce cover in cargo 
msur~~ and earners liability msurance cond1hons. First the carrier will 
Jose his nght to limit liability if he himself had caused the loss damage or 
delay in delivery, although he must be taken to have known that as a re
sult of such a failure, the loss, damage cir delay in delivery would ~robably 
re~ult. Servants or agents of the MTO, as well as other persons whom he 
might engage to perform the multiinodal transport contract would also 
retain their ri~t to limit liability and. could lose it only acc~rding to the 
~ame .rules which apply to the MTO himself. These principles are reflected 
m article 21. 

Paragraph 1: Omissions with the intent to cause loss 

1:he problem of identif0;ng acts or omissions attributable to the MTO 
himself ~ather than to his servants, agents or other parties is a much
debated issue. In the law of torts, it is customary to draw a distinction 
between liab~ty for acts or omissions which can be attributed to a person 
or a l~g3! entity as such, a_s distinguished from vicarious liability for acts 
~r orrussmns h}'. ot_h_er parties. It becomes particularly difficult to draw a 
line where the liability of legal entities is concerned and this of course is 
the normal situation in _th~ la'"'. of carriage of goods. Generilly spe~g, 
as such, the acts or orntss10ns tn .order to be at_t~butcd to the legal entity 

. must take place on the managenal level, that 1s,1t should be possible to 
bl~e th.e managers ~f th~ company for failure to establish proper ad
muustrat1on and r?utme~ tn their company and for failure properly to 
cho~se and s~perv1~ their employees. Since the liability of the MTO ac
cordmg to article. 1 ~ 111c1 Jdes the vicarious liability for servants, agents and 
sub-contractors, 1t 1s not easy to observe the distinction between acts or 
omissions attributable to the MTO as such, as distinguished from ·acts or 
omissions attributable only to servants, agents and sub-contractors for the 
pUipose of applying article 21 . O~e has to return to article 15 where it 
may be noted that there i~, _indeed, an exceptio~ to the vicarious liability 
~f the MTO when detenrurung such acts or ormssions which would result 
tn a loss of his right to limit liability. This appears from the introductory 
words to article 15: ·subject to article 21 · . 

Paragraph 2: Independent contractor~ 

The loss of thi; right to· limit liability occurs in the same manner for the 
MT O's servants or agents as for other persons engaged in the performance 
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of the multimodal transport contract. This means that independent con
tractors may well come into a better position than would have been the 
case by the application of the rules which would have applied if the 
claimant would have made , an independent contract with them. 1l1e 
wording of article 8 of the Hamburg Rules is slightly different from the 
wording of article 21 when read in coniunction with article 15 of the MT 
Convention, since no distinction is made in the Hamburg Rules between 
acts or omissions of the carrier himself as distinguished from acts or 
omissions of his servants or agents. Further, no reference is made in the 
Hamburg Rules to independent contractors but only to servants or age~ts 
(article 7 (2)). Nevertheless, it is reasonable to assume that the earner 
would 11ot lose his right to limit liability under the Hamburg Rules unless 
the blameworthy behaviour could be attributed to someone on the man
agerial level, that is the MTO "himself". This issue was much debated 
during the preparatory meetings with UNCITRAL and a majority view 
restricting the loss of the right to limit liability as aforesaid can be found 
in the minutes of these meetings. 

However, it is not certain how the matter will be resolved in different juris
dictions, since the inclination to interpret the text of an international con
vention by reference to the preparatory work may well vary from country 
to country. Nevertheless, the modem trend towards Nunbreakable· limits 
may also contribute and result in an interpretation of the Hamburg Rules 
in the same manner as that which follows from the MT Convention. Such 
an a ttitude would contribute to achieving consistency between the two 
conventions. With respect to the difference regarding the position of in
dependent contractors, it is probable that the factual difference between 
the Hamburg Rules and the MT Convention will remain, at least to a 
certain extent. While some independent contractors may well be offered 
the same protection with respect to liability as the carrier himself under the 
Hamburg Rules, such ;--otection may perhaps not be extended to include 
every person which the ..:arrier might engage in order to perform his con
tract for carriage of goods by sea, particularly if that contract were ex
tended to include warehousing and services ancillary to the carriage of 
goods by sea. On the other hand, it follows from the very nature o~ the 
multi.modal transport contract, and from the concept of transport mte
gration, that no distinction should be made between the personnel em
ployed in the organization of the MTO and other persons employed for 
the performance of the contract. If claimants were pennitted to direct their 
claims against the subcontractors of the MTO and upon other terms than 
those stipulated in the multi.modal transport contract itself, this would in
deed lead to intolerable complications. 
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Part IV: Liability of the consignor 

Article 22: Liability of the consignor - the main principle 

J_t has alre~dy been said that the consignor is responsible for the informa
tion subffilttcd to the MTO for the purpose of completing the MT docu
me?t and that he h_as a ~uty to indt;mnify the MTO for any financial loss 
whi~h the. MTO might mcur through c~aims resulting from the consignee 
h~vmg reli_ed o~ the corr~t!1ess of the information in the document. As 
stipulated m article 12! this 1s ~ 1,>uarantee by the consignor; liability arises 
eve~ though_ the consignor trught have acted in good faith believing that 
the mformahon was correct. He cannot avoid liability by proving that no 
fault or ne~cct has occurred on his part or on the part of his servants or 
age~ts. Art1~le. ~2 of the MT ~onvention contains , in addition, a general 
rule on the liability of the consignor for any loss sustained by the MTO. 

The prim'"?' purpose of article 22 is to protect the MTO from physical 
damag~ ~hi_ch_ might occur _as a result of the condition of the goods. Jn 
many JUnsd1ct10ns,_ the con~1gnor is taken to have guaranteed not only the 
correct~ess o~ the_ information relating to the goods but also their fitness 
f?r carnage _(implied warranty). However, article 22 of the MT Conven
tion makes 1t clear that the liability of the MTO is not based on such a 
:warranty bu_t on the general principle of negligence. Thus, any stipulation 
m _the ~ultunodal tr~nsport contract purporting to make the consignor 
stnctly lia.?le f~r physical damage resulting from the nature of the goods 
would be mvalid unJess the goods could be considered dangerous by their 
nat~re (see fui:thcr the_ comments to article 23). The same principle of 
negligence w_hic~ applie: to the liability of the consignor himself also 
g~vems the . liability of his servants or agents in case a direct action is in
stituted agamst them. U~de~ most jurisdictions, the result would have 
~ee~_the ~~~ b~ the applicatmn of general principles of non-contractual 
liability (liability m tort). 

Jt _should b~ o?se;Ved tha_t t~~ consignor or his servants or agents do not 
enJo~ ~y lllllltatmn of liab~t)'.. . At first sight, this might seem unjust 
~on~~denng the fact that the liability of the MTO is limited. However the 
liability of the MTO relates to specific circumstances, such as the assu~cd 
v~~e of the goo~s and_ t~e exp~cted transit time, while the potential li
ab1hty of !he_ ~ons1gnor 1s 1mposs1ble to detennine in advance. lhis means 
that t~1~ liability of the cons~gnor might reach very high levels, as for in
stance m the case when a_ ship ~as_ sunk as a ~esult of inadequate stowage 
of the goods by the consignor ms1dc a contamer which came loose and 
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penetrated the ship's hull. It is, therefore, of vital importance for the 
consignor to cover himself by adequate insuf3:llce. In some _cases, general 
insurance cover for liability to third parties rrught suffice (this depen~s <?n 
the exact wording of the clal!scs of such an insurance contract), while tn 
other cases, special insurance would normally be purchased. 

Article 23: Special rules on dangerous goods 

General remarks 

While the consib,nor's liability, according to the general rule on liability in 
article, 22 is based upon the general principle of negligence, arti~le 23 in
troduces a principle of strict liability with respect to Joss resultmg from 
danocrous goods. In many jurisdictions, hazardous - or at least ultra
haz;rdous - activity would give rise to such a strict liability based on the 
theory that the enterprise carrying on such an activity should also fully 
accept the negative consequences following thcrefrom, which, it is thought, 
could be set off against the benefits. This principle has to some extent 
influenced liability rules between neighbours as well as those for t~e pro
tection of the environment and potential traffic victims. In a sense it could 
be said that the particular liability rules for dangerous goods withiJ:1 t~ans
port law is a specific branch within t~e wide~ area of P!oduct liability. 
Efforts to establish a particular legal regune dunng the carnage of so-called 
hazardous and noxious substances (HNS) have resulted in draft con
ventions which have been elaborated under the auspices of the Interna• 
tional Maritime Organization (IMO) (carriage of dangerous goods by s~a) 
and by CNIDROIT/ECE (carriage by other modes of transport). Du~g 
the preparatory discussions on these draft texts, efforts were made to dis
tribute fairly between st. ippcrs and carriers the risk for loss or dam~ge 
caused bv HNS. These efforts have not yet been successful, partly owtng 
to the difficulties in reaching agreement between the various interests in
volved, partly owing to technical problems. The particular liability re~e 
for oil pollution has, however, resulted in two internation~ convent10ns, 
namely the 1969 Civil Liability for Oil Pollution Convention (CLC) and 
the 1971 Fund Convention. These two conventions have recently been 
revised through protocols, and although the two conventions are in force, 
the protocols are not. 

Detailed administrative regulations apply to carriage of dangerous goods 
by the various modes. Unfortunately, these regulations differ, as a partic
ular set of rules would apply to each specific mode. This could create 
particular difficulties for multirnodal transport operatio~s, since all the 
different rules applying to the modes covered by the mult1modal transport 
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contract may have to be observed. Article 23 of the MT Convention ex• 
presses a fairly general principle in the law of carriage of goods. 

Paragraph 1: Labelling of dangerous goods 

Article 2J ( 1) sets forth the general obligation of the consignor to mark 
or l~bel the goo~s "in a suitable mannern. This means that,. whenever 
pa~i~ular regulat10ns apply to the marking or labelling of the goods for 
1J1d1vidual modes of transport, such regulations must be thoroughly ob-
served. · 

Paragraph 2: Need to inform the carrier of the nature of the goods 

Tl~e purpose of ~he c?nsignor's obligation _appears even more clearly in 
art1~le 23 (2), wh1ch shpulates that the consignor has a duty to infonn the 
earner and,_ further, a duty to indicate any precautions that might have to 
be taken with respect to the dangerous goods. Such precautions will fre
quently take the form of a particular card which should be available to the 
carrier so that he would kno~ what to do if something goes wrong.· If the 
MTO, as a result of the consignor's failure to inform him properly, does 
not know that the goods are dangerous, the consignor will be strictly liable 
to the MTO for all loss that might result from the shipment of the dan
gerous goods (article 23 (2) (a)). Further, the goods may at any time be 
unload~d, destroyed or rendered innocuous when this is necessary in order 
to avoid that loss occurs or becomes aggravated. Jn this situation the 
MTO would avoid paying compensation for what may have happen~d to 
the dangerous goods. 

Paragraph 3: Carrier's ~now/edge of the nature of the goods 

If, howe:er, the MTO or sot?e other person has taken the goods in his 
charge with knowledge of their dangerous character, then the consignor's 
liability will 1;1ot be engaged and the goods may not be unloaded, destroyed 
or rendered mnocuous without the duty of such a person to pay com
pensation. In some jurisdi~tions, such knowledge on the part of the per
son concerned would constitute a fact • a novus actus intervenfens - which 
would break the causal relation between the consignor's failure to inform 
and the loss or damage. 
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Paragraph 4: Obligation to contribute to general average 

Article 23 ( 4) deals with the situation where actual. danger to life or p~op~ 
crty arises as a result of the dangerous goods. Needless to say,_ act10ns 
must then be taken to prevent injury, loss or damage from occumng and, 
for this purpose, the dangerous goods may b~ unloaded,_ destr?yed or 
rendered innocuous. In such cases, the saved mterests (ship, freight and 
cargo) would have to pay their respective pro rat a arno~mts (~eneral 
average}. However, this does not preclude that compens_ahon tru_gh~ ~e 
payable by way of the MTO'_s liability in accordance with the liability 
provisions of the MT Convenllon. 

Part V: Claims and actions 

Article 24: Notice of loss, damage or delay 

General remarks 

It is common practice to require comparatively short periods wit?IB which 
notices of various claims should be given to the earner. Als_o, m_ current 
transport documents, it is quit~ usual _to stipulate _that late nohce will result 
irl a loss for the claimant to chum agamst the earner, for example_, the s~e 
effect which follows from the lapse of the time required fo: the mshtut10n 
of legal action agairlst the carrier. In the same manner as ~ the llam~urg 
Rules the MT Convention by article 24 protects the ~laimant by stipu
lating 'that a late notice will only result irlprima/ac~e_ev1dence that no loss 
or damage has occurred. Sirlce_t~~ bu~den <?f localizin~ loss or damage to 
the carrier's period of i, spons1bility lies with the cl~ant anyway, the 
prima Jacie rule is a rather mode~t sanction_ for late notice .. Even ~tthout 
such a provision, it would go without saymg th_at the claimant, m most 
cases, would fmd it difficult to convince t~e earner or a cou~ of law that 
damage or loss is attributable to the earner rather than to circumstanc:s 
which might have occurred subsequent to the delivery '!f the goods. I! 1s, 
however, important to note that in two cases a late notice ~ay res~lt m a 
loss of the right to claim against the carrier. First_ly, thei:e 1s a special rule 
with respect to loss resulting from delay m. delive~ . where no 
compensation· is payable if notice has not bee~ given w1thirl a 60-day 
period (see further below the comments to article 24 (5)). Secondly, 
notification statirlg not only t~e general na~ure of_lo~s or ~amage but 3:1s0 
the mairl particulars of the claim must be giv_en wit~ a _s1x-month. penod 
and if this has not been done the claimant will lose his nght to claim (see 
further the comments on article 25 below). 
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Paragraphs 1 and 2: Notice of loss or damage 

In article 24 ( I and 2), a distiriction is made between cases where the loss 
or damage is apparent and where it is not. In the former case, a notice 
specifyirlg the general nature of the loss or damage should be given in 
writing to the MTO not later than the working day followirlg the day when 
the goods were handed over to the consignee. In the latter case, notice 
should be given within six. consecutive days after the day when_ the goods 
were handed over to the consignee. It should be observed that under the 
Hamburg Rules the period is extended to 15 days. The shorter period irl 
the MT Convention was deemed necessary in order to give ari MTO not 
beirig identical with the actual carrier the possibility to pass on notice irl 
time to the actual carrier who may be responsible for the loss or damage. 

Paragraphs 3 and 4: Surveys 

In article 24 (3) the "irl writirlg requirement" is suspended when the goods 
at the time of delivery have been subjected to a joirlt survey or inspection 
of their state. In article 24 ( 4), the parties are required· to co-operate so 
that reasonable facilities are made available for inspection and tallyirlg of 
the goods. 

Paragraphs 5 and 6: Notice of loss resulting from delay 

The particular stipulation with respect to loss resulting from delay irl de~ 
livery appears irl article 25 (5). Here, a notice irl writirlg to the MTO is 
required within 60 consecutive days. If this stipulation has not been ob
served, "no compensation shall be payable" for such loss. In fact, this is 
the most important provision irl article 24, sirlce failure to observe the 
other notice requiremem; only results irl a prima facie evidence that no 
loss or damage has occurred engagirlg the liability of the MTO. The 
60•day period is counted either from the time when the goods were handed 
over to the consignee or, if no such transfer has taken place, from the time 
when the consignee has been notified that the goods have been placed at 
his disposal (article 14 (2) (b) (ii)) or have been delivered to ari authority 
or other third party (article 14 (b) (iii)). 

In cases where the MTO wishes to claim for loss or damage against the 
consignor, he is also required to give notice in writirlg. Such notice shall 
be given not later than 90 consecutive days after the occurrence of such 
loss or damage or after the delivery of the goods irl accordance with the 
delivery provisions of article 14 (2) (b), whichever is later. It may be 
debatable what is meant by "occurrence# of loss or damage. If loss or 
damage occurs while the goods are in the possession of the MTO - for 
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example, dangerous cargo inflicting damage on the MTO's prol?crty - then 
the time of this casualty starts the running of the 90 days penod. If the 
MTO is held liable by third parties, however, it is not quite clear whet~er 
"occurrence" refers to the financial loss caused to the MTO by the claim 
or, alternatively, to the occurrence of the physical loss or d~age. If such 
claims from third parties are notified later th_an 90 consecut~ve days ~fter 
the delivery of the goods to the MTO, the tlIIle for the nottce ~floss or 
damage_ by the MTO to t}:ie consignor has elapsed. Anyyvay, this results 
only in prima facie evidence that the ~TO has ~ustamed no loss. or 
damage engaging the liability of the_ consignor. W1~h respect to cla1II1s 
from third parties against the ~TO 1_t sh~uld be possible. for the. MTO to 
present evidence necessary for idemnificah?n by the consignor, s1;11ce such 
evidence would be necessary for the chum brought by the third party 
concerned. 

Paragraph 7: Termination on a non-working day 

The periods mentioned in the _article ar_e con~cutive a,nd are ~~t _inter
rupted by holidays. However, if th~ penod exl?rr~s on a day which ts not 
a working day at the place of dehvery then 1t 1s extended to the next 
working day, according to article 24 (7). 

Paragraph 8. Notices to others 

Notices can be given not only to the MTO or the consignor himself !>ut 
to other persons authorized to rec~ive. notices on his behaJ!. The article 
docs not specify how such authonzatton should be established but pre
sumably it would suffice that notices be sent by letter or telex to t~e a~
dress of the MTO or the consignor, as the case may be. Ca~hon 1s 
required when notices ar,: sent to othe~ persons ~nder the assumption ~hat 
they will be deemed authorized accordmg to article 2_4 (8). Anyway, su:i,ce 
the failure to give notice, except with respect to cl~s for loss resultmg 
from delay in delivery, results only in a prima facie evidence effect, the fact 
that notice has been given, although to the wrong person, may carry some 
weight as evidence presented in order to rebut the prima facie effect. 

Article 25: Limitation of actions 

Paragraph 1: Time bar 

As in the Hamburg Rules, the MT Conventio~ st~pulate~ a two-year. pe
riod within which legal proceedings have to be mstttuted m order to keep 
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the claim from being time-barred. Under the Hague Rules and the 
Hague/Visby Rules, the corresponding period is only one year, this is also 
the normal period under the international conventions relating to carriage 
of goods by road and rail (CMR and CIM). The two-year period corre
sponds to the provisions regarding a time bar under the Warsaw Conven
tion for Carriage of Goods by Air. While the Hague Rules and the 
Warsaw Convention contain time bar provisions only with respect to 
claims against the carrier, the Hamburg Rules and the MT Convention 
refer to "any action" relating to the carriage concerned; this, therefore, 
would include also claims by the carrier against the consignor, for example, 
claims for freight money. Thus, in the rather frequent situation where the 
consignor withholds payment of freight, invoking his alleged claim for loss 
or damage as a counter-claim, he would not risk that the latter claim be
comes time-barred or that he would lose his right to offset such a claim 
against his obligation to pay freight. 

Paragraphs 2 and 3:. Limitation period 

However, it should be observed that the "action" must relate to interna
tional multimodal transport under the MT Convention and nothing else. 
In article 25 (2), it is stipulated that the limitation period commences to 
run on the day after the day when the MTO has delivered the goods or, 
where goods have not been delivered, on the day after the last day on 
which they should have been delivered. 

As is customary in transport law, institution of legal proct--cdings is re
quired in order to break the time bar. Such proceedings may be either 
before ordinary courts of law or an arbitral tribunal (see further below). 
Actions which do not relate to the multimodal transport under the MT 
Convention fall outside he time bar provision. This means that; if the 
MT Convention does not apply, the action may come under another legal 
regime providing for a different period, for example, the one-year period 
of the Hague or Hague-Visby Rules. If no mandatory provisions apply, 
the parties are free to agree on an even shorter period, provided it is not 
unreasonably short, in which case it may be set aside under the applicable 
national law as an unconscionable contract term (see, for a shorter period 
the FIAT A negotiable combined transport bill of lading where the period 
is nine months). It is very important to observe that in order to preserve 
the claim, a notification in writing is required stating the main particulars 
of the claim. Such notification has to be given within six months. Al- . 
though, under the MT Convention, the claimant has a number of optional 
places where legal action might be instituted, it may happen that the action 
is instituted before the wrong forum. It has been much debated whether 
such an action would be sufficient to break the, time bar under the theory 
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that the MTO has at least been duly notified of the claim. The answer 
may differ in diff crent jurisdictions. 

The parties may agree to extepd the limitation period but this must be 
done by an agreement in writing. Since this is a concession by the person 
against whom a claim is made, the MTO or the consignor as the case may 
be, it is sufficient that he would make such a declaration of extension 
unilaterally to the claimant. The period may then be further extended by 
similar declarations. In some jurisdictions, it has been held that an agree
ment on the extension of the time bar could be implied through the con
duct of the party against whom a claim is made, for example, an 
acknowledgement that the claim has been received and a promise to re
spond with an answer. The "in writing requirement" would seem to fore
stall such assumptions. It should be observed that the mere fact that a 
claim has been made, without having been rejected by the person receiving 
such a claim, does not interrupt the running of the period (for a contrary 
solution, sec CMR article 32). 

Paragraph 4; Limitation periods for actions against sub-contractors 

Under a multimodal transport contract, it is quite frequent that the MTO 
would use a number of other parties as sub-contractors. If such a sub
contractor is protected by a time bar, which may well have a shorter period 
than that under the MT Convention, it may happen that the MTO, when 
a claim is made on him within the two-year period, would have lost his 
opportunity to claim indemnification from his sub-contractor. For this 
reason, article 25 ( 4) provides that a recourse action should be possible 
even after the expiry of the limitation period under the MT Convention, 
provided there is such a possibility under the applicable law. Contracting 
States must observe th:-t the additional period for recourse action is not 
less than 90 days. This period commences either when the person exer• 
cising his right of recourse has settled the claim or been sued. It should 
be observed that the MT Convention does not extend limitation periods 
which may apply according to other applicable international conventions. 
Article 25 (4) , in its introductory phrase, contains a reminder to this effect. 
The practical case for an extension of the applicable period under the MT 
Convention in order to allow a recourse action is the case where a non 
vessel-operating MTO, having contracted for a multimodal transport with 
a vessel-operating MTO, would institute a recourse action against him, 
since in such a case both would fall under the MT Convention as con
tracting and actual carriers respectively. 

Article 26: Jurisdiction 

General remarks 
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General co~ditions of c~age frequently contain jurisdiction clauses 
:,vhereby cl~~ant~ ru:e restncted to bringing action against the carrier only 
m the earners pnnc1pal place of business. Such jurisdiction clauses are 
not aly;ays upheld by c~mrts of law since it is feared that the clauses may 
sometunes be used to crrcumvent mandatory law. 

Paragraph 1: Place of forum 

It 1:0 llows from ~icle. 26 (I) that the claimant has no less than four 
opt10ns of places m whi_ch to m.stitute proceedings, namely: 

(a) the defendant's: principal place of business; 

(b) the place where the contract was made, provided that the de-· 
fendant has a place of business there through which the contract 
was made; 

(c) the .!?lace of taking the goods in charge for the international 
multunodal transport or the place of delivery; and 

(d) any other place agreed upon provided it is evidenced in the MT 
document. . 

Paragraphs 2 and 3: Additional fora 

~icle _26 (2) provides tJ1at the claimant is restricted to the option~ men
t~o~ed_ Ill the text. Howe_ver, the claimant may address himself to the ju
nsd1chon of th~ Contractrng States for provisional or protective measures, 
for ex~ple, seizur~ of property belonging to the defendant. After a claim 
has ansen, the part!es ~ :ree, according to paragraph 3, to agree on an
~ther place for the mshtut10n of an action than those provided for in ar
tJcle 26 (l). 

Paragraph 4: Restriction of actions 

I1;1 order to prevent multiple actions in different places, article 26 ( 4) pro• 
v1des that no new action c~ be instituted between the same parties on the 
s~e gr?unds where an act10n has already been instituted in accordance 
with article 26 (/is pendens). However, as has_ been said, if a judgement 
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in the first action is unenforceable in a particular country, new proceedings 
might be started elsewhere. Article 26 ( 4) (b ), clarifies. that it is not 
considered a new action when measures are taken to o btam enforcement 
of a judgement or when an action within one and the same country is re
moved from one court to another. 

Article 27: Arbitration 

G·eneral remarks 

Arbitration clauses are rather unusual in multimodaJ transport contracts. 
However, there is a growing trend in international_ transport to refer cases 
to arbitration. This is partly owing to the necessity for courts of law to 
give priority to matters of greater public concern over the settlement_ of 
disputes between private parties. For this reason, the MT Convcnhon 
allows arbitration clauses in the same manner as the Hamburg Rules. 
However arbitration clauses must not be used to circumvent the pro
tection ~tended for the claimant under article 26 dealing with jurisdi_ction. 
For this reason, the same options available to the claimant accordmg to 
article 26 arc also available under article 27. 

Paragraphs 1, 2 and 3: Arbitration agreement 

According to article 27 (1), the arbitration agreem~nt must be in writing, 
but it does not have to be a separate agreement. Such an agreement may 
be contained in the general conditions of caniage or in the MT doc~ment. 
There is no specific need to state in the MT document t~at the arbitrators 
shall apply the MT Convention, _s~ce article. 27 ( ~) pro_v1des that they are 
called upon to do so. ·1 he prov1S1ons contained m article 27 (2) and (3) 
are deemed to be a part of every arbitration clause or agreement. 

Paragraphs 4 and 5: Validity of arbitration 

If there are terms in such clauses or agreements which are ~consistent with 
the provisions mentioned, then such terms shall IJt: co1;1s1de~d null and 
void. However, the arbitration agreement as such 1s still valid although 
modified so as to conform with the provisions of article 27. Most proce
dural rules on arbitration provide that the arbitration award !s final ~d 
without appeal unless there has been some grave fault comnutted. ~unng 
the proceedings such as refusal to offer a p~y proper opporturuhes _to 
present his case, insufficient notification, failure_ to rule on an _essential 
point or ruling oft points which have not been reused by the parties or an 
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award contrary to public policy. ·111e New York Convention of 1958 
similarly restricts the possiblity lo set aside an arbitration award merely 
because the arbitrators might have applied the law incorrectly. Thus, as 
far as the application of the law of substance is concerned, the arbitration 
award is without appeal in most countries. This raises the question of 
what the effect would be if the arbitrators fail to observe the provision in 
article 27 (3) that they should apply the provisions of the MT Convention. 
Most probably this would not be sufficient to shake the finality of the 
award. If, exceptionally, the award were considered contrary to public 
policy in the country of enforcement, this may result in an unenforceable 
award. The party adversely affected by such unenforceability would 
probably then be permitted 1o seek a: remedy under article 26 on jurisdic
tion. Again, one is then faced with the problem of deciding whether the 
institution of the action before the· arbitrators, which led to an 
unenforceable award, at least should be considered sufficient to break the 
time bar. It is submitted that this must be so. Otherwise, the claimant 
would be denied his remedy, since he could not be presumed to know that 
the arbitrators would apply the MT Convention incorrectly. 

In the same manner as stipulated in article 26 (3), the parties may agree 
o~ arbitration in any place which they find suitable after the claim has 
ansen. 

Part VI: Supplementary provisions 

Article 28: Contractual stipulations 

General remarks 

Although mandatory conditions prevail within the field of transport law, 
clauses contrary to such stipulations exist. Article 28 sets forth some of 
the fundamental principles according to which one should deal with in
valid clauses. 

Paragraphs 1 and 2: Invalid clauses 

First, in article 28 (I), it is stipulated that the fact that there are invalid 
clauses in a transport document would not affect the validity of the other 
provisions of the contract or of the document itself. Since the stipulations 
of the MT Convention are mandatory, it follows automatically that con
trary provisions can be given no effect. It is not possible to circumvent 
mandatory law by a so-called 'benefit of insurance clause" stating that re-
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course actions by companies having insured the relevant claim are disal
lowed. If such clauses were upheld it would mean that, in fac_t, the 
defendant would obtain a benefit from the other party's insurance without 
having paid anything for this benefit. Howeve~, there is nothing to prevent 
agreements between the insurer and the potential defendant that he should 
be co-insured in the other party's insurance. In fact, such an arrangeme~t 
may well be recommended in ord~r to facilitate claim s~ttlements. It is 
also quite possible for the MTO himself to arrang~ for rnsurance on the 
goods and offer this as a package deal_ to the consignor who could then 
dispense with insurance during the penod when the M'.f O has the goods 
in his charge. Such protection is offered in some countnes under the name 
of "transpart guarantees". 

Another method of improving protection for the consignor could be vol
untarily to increase the responsib~ti~s and o_bli_gations of the MT~ under 
the convention, for example, by raismg the limits and/or by temovmg de
fences to the claim. 

Paragraph 3: Mandatory adherence to the MT Convention 

In article 28 (3), it is stipulated that the MT documen~ mus~ contain a 
statement that the international multimodal transport !s sub1ect to. the 
provisions of the Convention. Until the MT_ Conventt_on ~as obt~ed 
status. as the main, if not ex.elusive, legal regune coverrn~ mt~maho!lal 
multimodal transport, this provision ma:,:- cause some pra~tcal difficulties. 
It may well be that competing legal reguncs. would contain the same re
quirement which may result in a kin~ of conflict between reference clauses. 
A passibility of avoiding s~ch conllict w?uld be to_ refer to ~he MT Con
vention only when it applies compulsoril_y, but t~s would rn tum. defeat 
the aim of the MT Corwention of becoming applicable even when tt does 
not apply except by refe1 !nee. For this reason, it is recommen~ed th~t the 
reference clause contained in the MT document should be clean and 
unrestricted. 

Paragraph 4: Sanctions for not complying with the Convention 

A much-debated issue concerns the appropriate sanctions_ whe_re the sti~
ulations of article 28 have not been observed. That an mvalid clause ts 
invalid goes without saying, but should th~re be other sanctions? And 
what about the case when the MTO has failed to refer to th~ MT C~n
vention as stipulated in article 28 (3)? In 3!1icle _28 (4), sai:ichons are rn
troduced against the failure to observe the stipulations of art,~le 2~ ( l) and 
(3). The first sentence of article 28 (4) merely says that an ~v~d clause 
is invalid. The second sentence bas more substance. An mvalid claus~ 
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may in exceptional cases cause a claimant to take measures under 1he false 
assumption that the clause is valid. This may result in unnecessary costs 
which could be reclaimed according to article 28 ( 4). . 

Article 29: General Average 

General remarks 

The classic example of a general average act is the jettison of cargo in order 
to take a ship off ground by reducing its draught. In this case, the ship is 
saved to the benefit of its owner and for that reason the loss suffered by 

• the cargo owner, although not ·engaging the liability of the shipowner, 
must be distributed fairly between the cargo and the ship according to 
values. Another example would be that the ship after an incident or cas
ualty becomes unseaworthy or cannot proceed owing to breakdown of its 
machinery. In this case,· it might be necessary to proceed to the nearest 
convenient port for temporary repairs before continuing the voyage. The 
extra .costs arising because of this would be to the benefit of the ship and 
the cargo and will consequently be similarly distributed according to the 
respective values. Whenever a maritime segment is included in the multi
modal transport contract, the rules relating to general average may become 
relevant. 

Paragraph 1: Reminder that general average may be declared 

As has been said, the parties to an international multimodal transport 
contract may well, in the same manner as parties to a unirnodal contract 
for carriage of goods by sea, be subject to the law of general average. For 
this reason, MT docume 1ts and general conditions of carriage frequently 
contain clauses referring to the .1974 York/Antwerp Rules on general av• 
erage; the MT Convention contains, in article 29, a reminder to this effect. 

Paragraph 2: Inapplicability of the time bar according to article 25 

It should be noted. that the MT Convention does not contain any regu- · 
lation on general average but merely a reminder that such adjustment may 
take place. The York/Antwerp Rules, in Rule D, determine that a party 
·having had to pay general average contributions may recover these from 
any liable party. If the MTO is the liable party, his liability follows from 
the provisions of the MT Convention and these will thc:n also determine 
to what ex.tent he may Hrefuse contributing in general average•. This, in 
a sense, is.incompatible with the law of general average which would first 
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require the party to pay and then seek indemnification if liab~t~ exists. 
Jn this respect, the MT Convention supersedes !he normal p~ctples of 
general average. The ~t~oductory phrase _to art1cle ~~ (2) wtth _the ex
ception of article 25M signifies that the particular prov1s1ons on a tune 1:>ar 
do not apply to the defence against contri?uting in g~neral average which 
would prevail even when the two-year penod has exprred. 

Article 30: Other conventions 

General remarks 

As has already been said above, a number of other conventions may apply 
even though a contract for int~mational multimodal transport has been 
made. This is evidenced by article 30. 

Paragraph 1: Convention on limitation of liability 

In article 30 ( 1 ), reference is made to the right ?f owners of se~going vessels 
to limit their liability according to the applica~le convenho~s of 1924, 
1957 and 1976 as well as according to the particular convention of 1973 
relating to owners of inland navigation vessels. ~er~ States hav_e not 
ratified those conventions, but still apply the same pnnctples accordmg to 
their national la\v; the provisions of such national law shall also apply. 

Paragraphs (2) and (3): Conventions dealing with arbitration 

In article 30 (2) reference is made t~ international conve~tions dealing with 
jurisdiction and arbitratDn to which States may be parties. In these cases, 
the provisions of such conventions have to be r7spccted, although the 
main principle that arbitrators shall apply the prov1S1ons ~f the MT Con
vention should always govern (see also discussion concerrun_g the legal ef
fect of a failure to observe this obligation above). In article 30 (3) an 
exception has been made with respect to liability arising under convent10ns 
dealing with liability for nude~ damage. 

Paragraph 4: CMR and C/M 

Although it is disputed to what extent a co~ct of conventio_ns exists be
tween the provisions of the MT Convention and ~he urumodal con
ventions dealing with carriage of goods by road and r~ (CMR and. CIM, 
respectively), article 30 (4) explicitly provides that urumodal contracts ac-
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cording to those conventions will not be considered as international mul
timodal transport subjecting the contract to the MT Convention. As has 
been said above, the question of whether a particular contract of carriage 
should be considered unimodal or multimodal will depend on an analysis 
of the express provisions of the contract and, failing such expression, of 
the presumed intention of the contracting parties. . 

Article 31: Unit of account or monetary unit and conversion 

In article 31 the unit of account used for assessing the limitation amount 
which the MTO may invoke has been specified. Normally, that unit of 
account is the Special Drawing Right as defined by the International 
Monetary Fund. 

It should be observed that the Special Drawing Right only serves to con
vert the unit of account into the respective national currencies and that it 
does not, as a particular quantity of gold, reflect the deterioration of the 
value of money owing to inflation. As stipulated in article 31 (1), States 
which are not members of the International Monetary Fund must them• 
selves determine the manner iri which the unit shall be converted into their 
national currencies. Further, such States may alternatively by reservation 
declare that the unit of account should iristead correspond to 13,750 
monetary units per package or other shipping unit or 41.25 monetary units 
per kilogramme, or with respect to non-maritime multimodal transport, 
124 monetary units. These montary units, according to article 31 (3) in
corporate the so-called Poincare franc referring to a certain quantity of 
gold. 

Part VII: Customs matters 

Article 32: Customs transit 

Since it is of vital importance for multimodal transport that the goods may 
proceed to destiriation without being interrupted for Custom inspection 
purposes upon the entry irito the, country of destiriation, Contracting 

· States undertake to obseive the rules and principles in the articles con
tained in the Annex to the Convention. This obligation, however, is 

. subject to whatever national law or regulations or intergovernmental 
agreements which such States may already be subject. 

Although, as stipulated in article 32 (2), Contracting States do not have 
to denounce any international Customs conventions or modify their na
tional law or regulations, they should obseive the principles expressed in 



TOjB/C.4/315,'Rev. l 
page 200 

the Annex ~hen introducing new la~s or regulations in respect of Cus
toms transit (article 32 (3)). 

Part YIII: Final clauses 

Article 33: Depositary 

Pursuant to article 33, the depositary of the MT Conv~nti_on is the 
Secretary-General of the United Nations. Thus, a State wis~g _to be
come a contracting party to the MT Convention must deposit its mstnh 
ments of ratification or accession with the Secretary-General. 

Article 34: Signature, ratification, acceptance, approval, accession 

The Convention was open for signature until 31 August 19_8 l . During that 
period it was signed, subject to ratification, by a total of six States.260 

By article 34 (2) States which had signed_ the Convention (before 31 Au
gust I 98 l) may ratify, accept or approve it. 

Pursuant to article 34 (3), the MT Conventi_on has, sin~c I September 
198 l, been open for accession by all States which are not signatory States. 

Article 34 {4) specifies that instruments _of ratification, acceptance, ap
proval or accession must be deposited with the Secretary-General of the 
United Nations. 

Article 35: Reservations 

Article 35 provides that no reservations may be made to the MT ~n
vention. In this the Convention follows the ~ambur~ Rules. The i:_naking 
of reservations by Contracting States to an international con_venuon re
duces the effectiveness and uniform application of the conventton. 

Article 36: Entry Into force 

The MT Convention will enter into force one year after ratifica~ion or 
accession by 30 States. As of 31 January 1991, five States had ratified or 
acceded to the Convention.261 

260 Chile; Mexico; Morocco; Norway; Senegal; and Venezuela. 

261 See footnote 39. 

Article 37: Date of application 
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The MT Convention contains an article which makes the provisions of the 
Convention mandatorily applicable to all multimodal transport contracts 
concluded after the entry into force of the ·Convention in each Contracting 
State. There is therefore an obligation to amend such national rules, 
whatever their source, which conflict with it. · 

Article 38: Rights and obligations under existing conventions 

This article deals with situations whtre juridical or arbitration proceedings 
are brought in a Contracting State relating to multimodal transport subject 
to the Convention taking place between two States of which only one is 
a Contracting State, but where both States at the time of the entry into 

· force of the Convention are also bound by anpther international conven
tion. It has been said that this article is an •escape route" for those who · 
believe that there may be a conflict of conventions. The ability of courts 
or arbitrary tribunals to give effect to such other conventions is facultative. 

Article 39: Revision and amendment 

Paragraph 1: Amendment to the Convention 

Article 39 establishes procedures for revising or amending the MT Con• 
vention. As is common in international conventions, the depositary is 
required to convene a revision conference at the request of one third of the 
Contracting States . . Contrary to article 32 (I) of the Hamburg Rules, ar
ticle 39 (I) of the MT Convention allows the Secretary-General of the 
United Nations to call such a revision conference only after the Conven
tion has entered into force. 

Paragraphs 2 and 3: Majority required 

The provisions of this article are considerably more detailed than those of 
article 32 of the Hamburg Rules. Paragraph 2 sp<;cifies, for example, that 
_amendments can be decided only by a two- -thirds majority of the States 
present and voting while paragraph 3 provides that an amendment enters 

. into force only in those States which have accepted it. 
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Paragraph 4: Changes in the liability amounts 

Paragraph 4 deals with changes in the amounts of limits of liability and the 
units of accounts. 

Paragraphs 5 and B: Instruments of amendments 

Paragraphs 5 and 6 say that acceptance of amendments must be effected 
by the deposit of a £annal instrument to that effect with the depositar and 
that such instruments shall apply to the Convention as amended. Should 
a State become a contracting party to the Hamburg Rules after the entry 
into force of an amendment to it, the Convention, as amended, is deemed 
to apply to that State. 

Article 40: Denunciation 

The text of thl.s article is almost identical to article 34 of the Hamburg 
Rules. 

Concluding paragraphs 
C 

Languages 

The concluding paragraph of the Convention states that the Rules were 
done •in a single qriginal, of which the Arabic, Chinese, English, French, 
Russian and Spanish texts are equally authentic•. For a discussion of the 
merits or shortcomings of this procedure, please see the comments under 
article 34 of the Hamburg Rules above. 

Annex 

The Annex to article II sets forth that Contracting States shall grant free
dom of transit to goods in international multimodal transport and that, 
as a general rule, such goods should not be subject to Customs examina
tion during transit to their ultimate destination. For this purpose, ac
cording to article III, the Contracting States should take measures to 
ensure that the goods, as a rule, could be cleared at a Customs office of 
the destination of the goods or, at least, they should endeavour to carry 
out such clearance at a place as near as possible to the place of final des
tination of the goods. According to article IV, the goods should not be 
subject to payment of import/export duties and taxes or deposits in transit 

TD/B/C.4/3 lS/Rev. l 
page 203 

countries. In order t~. avoid exc~ssive documentation, it is recommended 
that «?ustoms ~ut~ontles of transit countries accept the MT document as 
sufficient descnphon of the goods concerned ( article IV). 

Notwithstanding Jhese recoll1;Jlle~dations, it is reiterated many times that 
the reCOJil!Dendahons do not infnnge upon obligations which might follow 
from applicable law and regulations in the States concerned. 
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Chapter VI 

Implications of becoming contracting parties to the _Hamburg Rules 
. and the Multimodal Transport Convent,on 

198. This chapter touches on some practical aspects o~ States beco~g 
contracting parties to the ·two conventions. By be_co~g a ct?ntractmg 
party to either or both of the convention~, a State indicates qmte clearl_y 
that it participates in the generally recogruzed move towards greater ~
formity of international transport la:,v. Years of careful wor~ and negoti~ 
ations have P.receded the preparation of _the tw~ conventmn~. Many 
countries participated in this work and w_tth c?ns1derable f?r~s1~t ~~ve 
adopted the texts in recognition of ~he shortconungs_ of the existmg liability 
regimes governing ocean and multunodal (or combmed) transport. · 

199. The procedures for becoming a contracting part>: to ail interna
tional convention are well known, yet there appear to bt: mstances where 
countries have carried out -the necessary procedures but where the 
Deposilary262 has not received the instnm~ents of ratification,_ accession, 
approval or adherence. This would pomt towards some mcom~lete 
procedures somewhere along the communications chain between capitals 
and the United Nations headquarters in New York. It may be_ useful _for 
some countries to review their procedures and to take appropnate actmn 
as required. The annex contains a table summarizing the ~tatus as ~f 31· 
May 1991 for both conventions. Of a total of 26 States which had s11?1ed 
the Hamburg Rules subject to ratification, five have subsequently rat~ed 
it. In addition to those five States, {ourteen have become contractmg 
parties to it by accession and 21 may st~ ratify_ it.263 As_ for ~he MT 
Convention six States signed the Conventmn sub1ect to ratification and, 
of these t~ have subsequently proceeded to ratify it. Another two 
States h~ve become contracting parties through accession, and three may 
still ratify it. All other States can only become contracting parties to the 

· two conventions by accession. 

200. In the years that have passed since the adoption of the two con
ventions the ideas underlying their texts have generally become more and 
more acceptable to the industry; yet, as of mi~-19~1, ~either convention 
had entered into force. What, then, are the unplicat10ns for a country 
wishing to adhere to either of the two conventions?· 

262 For both conventions, the depositary .is lhe Secretary-General of the United Nations. 
263 Only States that, during the period when a convention is open for signarure, have 

signed it • subject to ratification• may do so. . 
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201. An international convention becomes international Jaw only on the 
day that the convention enters into force. For both the Hamburg Rules 
arid the MT Convention this will happen one year after the day on which 
the necessary number of contracting parties has been reached, respectively, 
20 for the Hamburg Rules and 30 for the MT Convention. Since the 
Hamburg Rules were open for signature on ll March 1978, a total of 19 
States have become contracting parties to the Convention or about 1.46 
contracting parties per year; If this rate of adherence continues, the nec
essary number of 20 should be reached within 1991 and the Convention 
will enter into force in 1992. A similar calculation for the MT Convention 
would show this Convention not coming into force until well into the next 
century. However, such extrapolation could be erroneous since many 
countries have held back on the ratification procedure in the belief that 
there would be no point in accelerating the entry into force of the MT 
Convention unless the Hamburg Rules were already in force. It may 
consequently be assumed that the ratification process of the MT Con
vention will speed up once the Hamburg Rules have entered. into force. 

202. In order to be able to advise potential cont~acting parties of specific 
actions taken by States already contracting parties to eitlier or both of the 
conventions, the secretariat had asked the contracting parties what specific 
actions they had taken to incorporate the texts of the two conventions into 
their national legislation. Unfortunately, responses have been limited, and 
it is thus ~ot possible, at this stage, to discern a definite pattern. However, 
it is the understanding of the secretariat that for the States which have 
become contracting parties to either or both of the two conventions, dif~ 
ferent procedures have been adopted. Some have already incorporated the 
conventions into their national maritime codes either by reference or by 
copying their text in the appropriate law; others have incorporated parts 
of the texts; and still others have incorporated the texts but have added a 
suspension clause that continues the previous liability regime until the 
Convention(s) become(s) international law, that is when they come into 
force internationally. Finally, some countries have done nothing as yet 
towards incorporating the texts into their national legislation. 

203. These various approaches reflect the different · policies of the coun
tries concerned and may serve as a guide for other countries contemplating 
becoming contracting parties to the conventions. 

204. Although a convention becomes international law only on the day 
that it enters into force, individual legislation can make a convention ap
plicable in trades from and to a country, should the country so desire.264 
In the case of the Hamburg Rules, this had happened already on l January 

264 It is of course also possible to make a convention applicable by contract by incorpo
rating a suitable wording in the contract of carriage (the MT document). 
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l 98 l when the Barbados Carriage of Goods by Sea Act came into force. 
This Act incorporates, in its chapter 307, the full text of the United Na
tions Convention on the Carriage of Goods by Sea. Similarly, Tunisia, 
on 17 January 1981, Morocco, on 14 November 1986, and Egypt, on 3 
November 1990, incorporated the full text of the Convention in their re
spective national legislation. Chile, on the other hand, has incorporated 
most, but not all of the Hamburg Rules as well as articles I and 5 of the 
MT Convention in its Law No. 18.680. Furthermore, Chile's Law No. 
l 8.680 contains two "'transitory articles" which have the effect of retaining 
the Hague Rules' article IV exemptions until the Hamburg Rules enter 
into force internationally. 

205. The un.mediate implications of becoming a contracting party to 
either or both of the conventions will thus to some extent depend on the 
consequent action taken by the government of the contracting State. The 
situation differs depending on which convention a country decides to 
adopt. 

( l) If it ratifies or accedes to both conventions then it may proceed along 
one of three paths: 

(a) It may incorporate the text of the conventions in its national 
legislation and bring the Conventions into force immediately; 

(b) It may incorporate the text of the conventions in its national 
legislation but suspend all or part of their provisions until the 
Convention(s) enter(s) into force internationally; or 

(c) It may do nothing, awaiting the entry into force of · the 
Convention(s) internationally; 

(2) If a country becomes a contracting party only to the Hamburg Rules 
it will have the same three choices outlined above, but it will then 
also have to consider whether at a later stage it should become a 
contracting party to the MT Convention. There is no practical rea
son why a country could not very well adhere only to the Hamburg 
Rules and not to the MT Convention; 

(3) If it becomes a contracting party only to the MT Convention it must, 
apart from having the three choices outlined above, seriously con
sider the consequences of not having become a contracting party to 
the Hamburg Rules described . above in paragraphs 102 and 167 
above. 

206. The consequences of the first choice suggested above will at first 
be that initially the legal regime of the country may differ from that of 
most other countries. However, as soon as the convention in question 
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enters into ~orce internationally, the situation will change as more and 
more countnes adopt the new legal regime. · 

207. . The ramifications of_the second choice will be more limited, de• 
pcndmg on the extent to which parts or all of the Convention have been 
suspended. 

208. The co°:sc9ue~~ _of the_ thircl_ choice will be that nothing will 
change. The _e:xistmg liability regune will continue until such time as the 
MT _Conventt';)n enters into force intematio~ally. qn that day, it may be 
pos_sible to ~1~, even though the country m question has not altered its 
natmnal legislation, that the <;onvention is in force, at least between that 
country and another contractmg party thereto. This would certainly be 
the case ~etween such a country and a country that had implemented the 
~onvention; for example, Barbados. In all other trades the current liabil-
1ty re~e(s) will continue in force; however the country concerned will 
have giv~n .a. clear .indication of its interest in the modernization of the . 
prese~t li~b~ty regune(s). The third option will also allow a country time 
!O ad1ust tt~ ~temal proce4urcs to make the new Convention an efficient 
tnStrument m its legal machinery. 

20~. It may be relevant to mention here that there arc some countries 
which, though t~ey have no intention of becoming contracting parties to · 
the two conventmn~ at ~sent, have nevertheless incorporated parts of 
one or both conventtons mto their current maritime legislation. · 

~10. ~incc the entry into force of the Hamburg Rules in the near future 
ts c~rtatn, both contra~ing parties and countries trading with contracting 
parties to the Conventm'!- sh~uld review their maritime legislation in order 
to prepare for the new sttuat10n. The UNCT AD secretariat is prepared 
to assist with this task, within its available resources to help ensure the 
greatest possible uniformity oflaw. ' 
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Anno. 
Status or 

the Hamburg Rules and · 
the Multimodal Transport Convention 

Unite4 Natieas CoavCIIOtll •• Usited Nati,m <;uveatiu en 
the Carriace er Goods by Sea lnternatienal Multimodal 

("'the H:unburc Rules") Tr■nsport er Goock 
Signature Ratification (R) Signature Ratification (R) 
(subject to Acceptance (A) (subject to Aoceplance (A) 

STATE riltification) Approval {AA) ratification) Approval (AA) 
or 3C06Sion (a) or aocession ( a) 

Austria 30.04.79 

Barbados . 02.02.Sl(a) 

Botswana 16.02.88(a) 

Brazil 31 .03.78· 

Burkina Faso 30.03.89{a) 

Chile 31.03.78 09 .07 .82(R) 09.07.81 07.04.82(R) 

Czechoslovakia 06.03.79 

Denmark 18.04.79 · 

Ecuador 31.03.78 

Egypt 31.03.78 23.04.79(R) 

Finland 18.04.79 

France 18.04.79 

Germany 31.03.78 

Ghana 31.03.78 

Guinea 23.0l.91(a) 

Holy See 31.03.78 

Hungary 23.04.79 OS.07.84(R) 

Kenya 30.07 .89(a) 

Lebanon 04.04.82(a) 

Lesotho 26. I0.&9(a) 

Madagascar 31.03.78 

Malawi 18.03.9l(ia) 02.02.84(a) 

Mexico ' 11.02.82 31.03.78(R) . 

Morocco 12.06.ll(a) 25.11.80 

Nigeria 07. I l .88(a) 

Norway 18.04.79 28.07.81 

STATE 

Pakistan 

Panama 

Philippines 

Portugal 

Romania 

Rwanda 

Senegal 

Sierra Leone 

Singapore_ 

Sweden 

Tunisiil 

Uganda 

Tanzani, . 

United States 

Venezuela 

Zaire 
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Annex (continued) 

United Nati111S Cennlltien on Uaitc4 Natiens Cuve■tiH •• 
tile Carriace ,, Goeds·by Sea latenaatiHal MultiaHIII 

("the H■mburc Rwcs"') Trusport of Goe,k 
Signature Ratification ( R) Signature Ratificatiou ( R) 
(subject to Acceptance (A) (subject to Acceptance (A) 
ratification) Approval (AA) ratification) Approval (AA) 

or aoocssion (a) or accession (a) 
08.03.79 

31.03.78 

14.06.78 

31.03.78 

07.0l.82(a) 

15.09.&7(a) 
31.03.78 17 .03 .86(R) . 02.07.81 25.10.84(R) 
I 5.08.78 07.J0.88(R) 
31.03.78 

18.04.79 

l S.09.SO(a) 

06:07.79(1) 

l4.07.79(a) 
30.04.79 

31.03.78 31.08.81 
19.04.79 

Unite• Natie11S c-\/ClltiH •• UM Carriace .r G••• liy Sea (die H■-ltw& Rules), · 
Hamburg 1978 

Entry into force: with 20 contfaeting partie• 
Status as of 31 May 1991: 19 contractin11 parties. 

Uaitell Naciem C•veati .. H llltmiatienal Multimoul TrU5J1rt er <..elk, 

Entry into force: 
Status u or 31 May 1991: 

Geneva 1980 
with 30 contracting parties 

· S contracting parties. 
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