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I. IN‘I‘RODUCTION

1. In resolution 3(V1), adopted by the WOI‘L.'.LI).[_‘; Group on International Shlpping
Legislation at its sixth session, held from 18 to 26 June 1979, it was _recommended. .
to the Committee on Shipping that work be undertaken within the Work:o.ng Group at
the expert level to-formulate a set o:E' standard clauses to marine insurance
qentracts by. : : .

(a) examining the exi'sting marine insurance policy conditions and.
practices used in national marlcets covering in'l:ema‘ta.onal bucsiness,

(v) investigating ‘bhe different lega.l uystems govexmng ma,r:l.ne J.nsurance
- contracts;

{e) in the light of these studies, and bearing in mind the suggestions
' contained. in sections. V.and VI .of the report of the UNCTAD gecretariat
(T0/B/C.4/ISL/27 and Corr,1), drawing up a set of sfandard clauses as
g non-pandatory international model. b '

B In response to the views expressed at the s:.xth session of the Vorking Group

- and in oxder to.assist the work to berundertaken within the Working Group, the

¢ ONCTAD secretariat has prepared a report analysing certain Latin American marine

- insurance legal régimes, In view of the number of countries in: the region, it -
was decided to choose a few countries that would give some illustration of the legal
mga.mes :LnVolved. The countrle“ studied, which are Spa.nlsh— peaking, are Argentina,

.-As a .result of the time constra.ints and restrictions on the length of
entationy-as well-ag-the diffioculties experienoced in obtaining -adequate
oxmation, this report will not be a comprehensive analysis of all aspects of
marine insurance legal regimes studied, IQather, it is intended as a general. ~

0 the Working Group in its investigation of the different marine insurance
régimes and is thus limited to an analysis of certain major aspects of the
az«eg:l.sla’clon and standard policy forms for hull and cargo ingurance, and to some marke?d
:gma,ctlces affectmg marine insurance policies in the countries under consz.dera’blon.

Q,‘he report is based to a cer‘ba.:m ex‘tent on information .provided by an expert
one -of the countries studied, who e.cted in the ca,pacn.ty of consul‘ban’c to 'bhe
TAD. secretamat, ~ : . .
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IT. IEGAL AND DOCUMENTARY ASPECTS OF LATIN AMERICAN MARTNE INSURANCE REGIMES

A, m:The legislation

5 As a rule, the legislation governing marine insurance contracts is- contalned in
a. gection of the national commercial code applicable to insurance contracts in general
and in a separate section gpecifically applicable to marine insurance. In the case

of Argentina, there.is a general Insurance -Act.of 1967 applicable to’all- insurance
contracts, including marine insurance contracis 1o the extent that they are not
contrary to specific laws or the nature of marine insurance, and also a special
chapter referring to marine insurance in the Navigation Act of 1973 - Tn Mexico there
are provisions in the Code of Commerce on marine insurance, the Ingurance Contract
Act of 1935, vhich is applicable to marine insurance to the extent that its provisions
are not incompatible with.'the Code of Commerce, 1/ and a specific chapter on marine
insurance in the NEVigation-and Mapitime Trade Aem.

6. Since the 1ega1 systems of all the oountrles analysed beleng tor the civil law .
tradition, the French Code of Commerce of 1807 and the Spanish Codes of Commerce of o
1829 and 18685 have had a noticeable 'infliience on them. However, a speclel reference :
needs to be made to the marine insurance provisions in the Commercial Code 6f ' _
Colombia, since they reflect in many respects the influence of the Englleh Marlne ; 5
Ineurance Aot of 1906 (hereafter referved to as MIA, 1906) U :

;l; Essentlal elements of the contract and contents of the pollov

Te It is gemerally required that the marine insurance contract be ev1denced in
writing arnd embodied in a policy.’ _/ However, under Argentine law the merine insurance
contract is. deemed to be concluded upon the agreement of the parties’ and’ the polley

is considered as & means of evidence. 3/ Furthermore, under Chilean law; -vérbal
insurance contracts are valid on a provisional basis and the partles ere authorlzed

to demand the issurance of a policy. 4/

8. ¢ Some Cemmerﬂlal Codes preserlbe the essential elementu of a contracty the
absence. of which will render the contract null. ‘Colombian law requires- (a)
insurable interest, (b) an insurable risk, (c¢) a premium and (d) a conditional 3
liability of the 1nsurer..§%= Bouvadorian lavw provides for a similar llst, but specifies
in addition (a) an insurer, (b) an applicant for imsurance and (c) an'amount insured

or the insurer'slimit of liability., 6/ Chilean lav does not contain such a 1ist,

but ingtead provides that if there is no ingurable interest or if the premium has not
been stipulated the contract is null. 1/' Peruvian law does not expressly lay down the

£
N
i
i
i
!

i/ Insurance Contract Act, article 3.

2/ For example, the Codes of Commerce of Peru (article 750), Colombia
(articles 1036 and 1046), Ecuador (article 6, title XVII) and Mexico (article 812).

See Insurance Act, article 11.

Code of Commerce, article 515.

Code of Commerce, article 1045.

Code of Commerce, book IT, title XVII, article 2.

'Qeeee

Cede of Commerce, articles 518 and 541,
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essential elements of an insurance contract, but it does siipulate that in order to
be Valld, the marine insurance contract must be.in writing and signed by the
contractmng partles,ng/ Argentlne lavw requires an insurable interest and, in hull
insurance pollcles,.a declaratlon of the value of the vessel.

9. . Mbst-of the natmonal 1cve considered here epeclfy ‘the data vhich the poldcies
should ccntaln, such as. the names.of the insurer and assured, whether the agsured is
contractlng on his own behalf or.on that of another, the subject-matter insured,.

the valuc of the subject~matter to be insured, the insured. risks, the premium, the
amount..of insurance. (the sum 1nsured) and the commencement and termination cf the :
risk. ;Q/ '

2. Impegative provisions

10. Most of the laus of the countries stiudied by and large leave the parties free to
agree upoh -insurance conditions as they choose, apart from a few. mmperatlve_pmcv1elons
with vhich compliance is required. Some legislations specify}ih one article which
provisions are imperative, and thus not alterable by contract, as in the French marine
insurance legmelatlcn of 1967, __/ whereas other legislations do not appear to do so.
Within the time avallable %o the. UNCTAD secretariat, it has been unable o identify
all the pr0V1SlonS of the. 1eglsletlone gtudied Whlch are considered to be -imperative,
Nevertheless, it has been 1nfcrmed that the. Commerclal Code provisions stlpulatlng
the :essential elenments of the ingurance contract 1listed above: (see para. 8) are
1mperat1ve,-as are also the Argentine Navmgatlon Act requirement. that hull insurance
contracts shall be null unless the:value of the vessel is declared, 12/ the
stlpulatlon in Peruvian and Mexmcan law that the marine insurance contract shall be
null if it is effected on the lives of the crew or passengers, on crew vages, on
illegal.goods, on goods subject to a bottomry loan, on vessels habitually engaged in
Smuggllngyor on objects for vwhich a false valuation has been knowingly set, ;é/ the .
prohibition in Colombian and Fcuadorian against providing insurance for fraud, .gross
negligence or. purely. facultative acts by the assured, __4/ and the requirement in
Peruvian law that, to be valid, the marine insurance contract must be embodicé in
wrltlng in the pollcy..gﬁ/ : : ‘ o S -

' 8/ Code of Commerce, article 750. It appears that coverage is ‘granted in
practice when the contracting parties agree on the terms of the 1nsurance, whether
or not. the policy has been issued.

2/ Insurance Act, artlcle 2, and Navmgetmon ‘Act,. article 426.

10/ See the Codes of Commerce of Colombia (artlcle 1047), Chile (artmcle 516),
Ecuador (article 7, title XVII), Peru (article 751) and Mexico (article 813).

11/ For example, the Mexican Insurance Contract Act, which provides in article 193
that all the provisions of the Act are imperative except those which expressly provide
for the parties to agree otherwise, and the Argentine Insurance Act, which. gzves
a ligt of imperative provisions in article 158,

12/ . Navmgatlcn Act, article 426.

'~§/ Codes -of Commerce of Peru (article 794) .and belco (artlcle 856) . See also
the Code of Commerce of Chiley articles 522 and 1218. L

- “l&? ‘Codes of- Commerce of ‘Colombia (artlcle 1055) and Ecuador (artlcle 11,
title XVII).

15/ -Code of Commerce, article 750.
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11, Furthermorey, from an analysis of the wording of the relevant provms;ons, there
would appear to be several other imperative provisions in the leglslatlons studled., "
For example, the prohibition in Chilean law against providing insurdnce for the.,],'
personal acts of the assured, 16/ and thLe requirment that he marine ‘insurdncc contract
will be valid only if theré is an insurable interest and a stipulation of the .
premlum‘il/ appear to be 1mperat1ve, as does the Argentine law requlrement that marine o
insurance contracts relating-to a-period before they were entered into st ‘state on
the policy that the transport has commenced or that the assured is umaware of the fact,
as well as the latest news peceived coneerning it. ;g/ As to the identification.of .
other national imperative provigions, it would appear that, in view of the diversity

of national legal systems and the complexity of the subject, the most effective means
of obtaining a comprehensive international survey may be o obtain the advice of

marine insurance experts from the countries represented at the Working Group-as each
subject is dealt with by it. .

B -*~Insurable inﬁefést_ o ' o o -;
12. "The Peruvman Commercial Code does mnot- expressly require thé assured to ‘have an.
insurable interest for an insurance to be valid, nor does it 1ndlcate the time at

vhich an:insurable interest must be vested in the assured, that is, whether the

assured must hatve an insurable interest at the fime of enterlng into the insurance
contract or only at the time of loss. Furthermore, there are no judicical decisiouns

on the issue.. Of -the other legislations studied on this point, most cdontein provisions
expressly -requiring the ‘existence of an insurable interest for the marine insurance
contract to be walid, 19/ and most stipulate that the marine insurance contract is

a contract of 1ndemn1ty thus preventlng the - assured fr@m profltlng from a 1oss. gg/~

13, Actual deflnltmons or descrlptlona of what constltutes an insurable interest
vary from country to country, though all have ‘the gommon goal of 1dent1fy1ng those . . ., .
interests which are considered to be legitimate subjects of -insurance. ‘Article 518
of the Commercial Code of' Chile requires the assured to ‘have an insurable interest
at the time ofentering into the contract, whether as owner, coipartner, irustes, _
usufructuary, desgee, creditor or custodian, or generally in any way which would malke
him interested in the preservation of the object insured. Article 1083 of the .
Colombian Commercial Code states that any interest is insurable if it is capable: of,
being subject o a monetary evaluation and any person whose property may be dlrectly
or indirectly affeeted by the occurrence of a risk has an insurablée interest.
Article 27 of the Commercial Code of Ecuador contains a description’ of insurable
interest, which is generally reflected in article 60 of the Argentine. Insurance Act -
and article 85 of the Mexican Insurance Contract Act as any economlc lnteresb that
a person lias in preventlng an aocldent. : :

Céde of Comﬁérce, article 552.'
-Ibld., artlcles 518 and 541.
Navxgatlon Act, article 417.

Codes of Commerce of Colombia (article 1045), Ecuador (article 2, title XVII)-
and Insurance Act of Argentina, article 2., Generally speaking, the insurable interest-
must exist.at the time the contract is entered into, and continue to exist until the
contract is terminated. See, for instance, the Commercial Code of Ecuador, article 29,
and the Insurance Act of Argentina, article 81. :

20/ Codes of Commerce of Chile (article 517), Colombla (artlcle 1088), and 1 .
Ecuador (article 32, title XVII).

w\w\
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14. Before dealing with the issue of whether marine insurance policies can be

ass:.gned, it should first be noted that all the legislations studied contain general

provigions regulating the continued application of the marine 1nsurance contract

.if the subject-matter of the insurance is sold. 21/ Furthermore, hull insurance

policies frequently contain provisions restrictlng the application of the pallcy in
the case of a change of ownership of the insured vessel, 22/ :

15. All the legislations analysed envisage the posaibility of assignment of marine
ingurance policies by providing that the policy may be made out to the order of the
assured, in which case it can be transferred by endorsement, gé/ and Chilean and

Argentine legislation permits in addition the use of bearer policies. 24/ 'In the ..
event of an assignment of the policy, the assignee will have all the rights of the

< assignor in the policy and, similarly, the insurer will be able. fp rely on:all the

defences against the 3531gnee that were originally =avziloble agalnat the aSﬂlEHGT

. - il - N 3‘ . ‘,‘ : ~*
16 All the 1aws of the oountrles studied provide for satuatlons in which the
Parties.enter-inte-the contract of insurance after the-ocourrence of-a risk- nr*af%er
the insured property has safely arrived at the point of destﬂnatlon. Under all the
laws, the contract of insurance will be null if the assured Knew of the loss of the

~. insured object at the time of enterlng into the contract, or the insurer was aware.
wof -dts safe arrival. 25/ Argentine, Mexican, Peruvian and Chilean lav create a

presumption of knowledge.on the part of the parties %o the:contract if,uin the case.
of Argentine law, -the néws of the loss or safe arrival has already reached'ﬁhe Pplace

- vhere the contract'was entered into, thedomicile of the assured-or the place vhere

the assured gives orders for the entering into of the contract; 26/ - or, 1n the ease

. . . -:u

21/ See, for example, the Codes of Commerce of Chile (artlcle 531), CQlﬁm%ian

.(artlcle 1107) and Ecuador (article 43); the Mexican Insurance Contract Aot*'l”,fﬁ
artlclea 106-108 and the Argentlne Insurancé Act, article 82. ° : PR

gg/ For example,- article 13, Argentlne general conditions for hull insurance (a
‘standard set of general conditions. exists for hull and cargo insurance, drafted
under the auspices of the Chamber of Marine Insurance). Furthermore,, article 429 .
of the Argentine Navigation Act provides that a change of ownership involving more
than half of the value of the vessel or the transfer of the management of the vessel

' “atO a person other than . the owner results in the termination of the contract of

insurance as of the date of the transfer. See also article 30, generul conditions
used by Popular y Porvenir, Compafiia de Seguros of Peru, in its hull insuraunce.policy,
"Péliza de Casco y Maguindria de Buque o Embaracion", and article 36, general
conditions used by Panamericana del Ecuador, S A.,‘ln its hull insurance pollcy,
"Seguro de Casco y Magquindria de Bugues":- (It has not been possible to determine
whether a standard set of general conditions exists in the Ecuadorian market. - The
secretariat has used the pOllGleS issued by Panamericana for huill insurance ad well
as its cargo pollcy, "Péliza de Seguro de TPransportes", and réference ‘has beén made
to them in this report as Ecuadorian gemersl hull or cargo condltlons )

23/ Codes of Commerce of Colombia (artmcle 1051), Beuador (article 8, txtle XVII),

- Mexlco (article 817) and Peru (article 755).

2&/ ‘Insurance Act of Argentina, article 1), and Code of Commerce of'dhile;
article 514.

25/ Codes of Commerce of Colombia (artlcle 1706), Ecuador (artlcle 932), Chile
(article 1229), Mexico (article 859) and Peru (artlcle ;97) and the Navigatidn Act
of Argentlna (artlcle 411)

26/ Ibld (In addltlon, article 417 of the Nav1gatlon Act of Argentinsg provxdes
that if an insurande is applicable to a period of tife ‘before the contract is. entered
into, the assured must stipulate in the policy that the transport has ‘commenced, or

that he is ignorant of the fact, and the last news received concerning it, otherwise

the policy is null.
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of Mexican or Peruvian law, if there has been sufficient time to commmicate the news
to the place where the contract is entered into; 27/ or, in ihe case of Chilean law
(on the assumption that news travels on the average of eight kilometres per hour),

the news has arrived at the place of contracting. 28/ Chilean, Peruvian and Mexican
law specifically provide for insurance contracts on a "good or bad news" basis (the
equivalent to "lost or not lost" in English law). 29/ This, in effect, eliminates the
presumption of knowledge otherw:.se created by the reaspective laws and thus makes such
contracts valid, unless it is proved that the parties alrea.dy knew of the losa or -
safe arrival before en'bermg into the contract. 30/

4. gmble valu '

17. As stated earher, the marine insurance contract is considered to be a contract
of indemnity and consequently the assured should not profit by a loss.: As a .
reflection of this principle, marine insurance uses the concept of the insurable
value of an object, which is ite actual value plus certain allowances, and acts as
_the basis for de:bem:.ning the proper .indemnity payable to the assured for “the 1loss
of his property. ‘ _ ,

Pt o o0

18. 'l'he legialationa analysed generally oonta:m provigions speclfymg the factors to
be taken into account in determining insurable value. In the case of hull insurance
some national legislations, such as that of Peru, do not specifically refer to
determining the insurable value, and in those that do, there is usually only a

. geneyralized referenmce to the value of the hull, its outfit, provisions and stores

at the commencement of the insurance, 31/ For cargo insurance, the legislation in both
Mexico and Peru contains identical provisions which state that when the value has not
been fixed in the policy, the insurable value shall be determined by commercial
invoices and by declarations of brokers or experts on the basis of the price of the
merchandise &t the port of loading plus loading costs, freight and customs duties. 32/
In the national legislations of Chile, Ecuador and Argentine, the basic elements :
conatituting insurable value are generally the same as those stipulated above though
reference is made to the insurance premium as well. 33/ On the other hand, Colombian
law states that insurable value shall be determined by the cost at destination plus

& reasonable percentage for profit, 34/

19. TI% is possible to stipulate a value for i;he subject-matter of the. inaurance in
the policy itself, and in the case of hull insurance in Azfgentina it is a reqnimment

21/ See foot-note 25/, supra.
28/ Code of Commerce of Chile, article 1230.
29/ See section 6(1), MIA, 1906,
Codes of Commerce of C‘lule (axrticle 1230), Peru (a.rt:n.cle 798) and Mex:.oo
(axticle 860).

See, for example, Havi@.tion Aot of Argentma, article 426, and Code of
. Commerce of Colombia, article 1709. Such provisions are similar in effect to that of
section 16, MIA, 1906. BSee also Navigation and Maritime Commerce Act of Mexico,

article 244. .
32/ Codes of Commerce of Mexico (a.rticle 829) and Peru {article 767)

Codes of Commerce of Chile (article 1220) and Ecuador (article 923) and
'Navigation Act of Argentina, article 440. In the case of the codes of Chile and
Eeuador, the reference to insurance premium ig in place of customs duties.

Code of Gpmmerce, article 1709, _B;‘esumaﬁl;} what ig meant by the term "cost®
is "market walue®. ' '
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for the validity of the contract. jﬁ/ In English law 36/ the use of an agreed value
ig binding on the parfies as to. the insurable value of the object, except in the case
of fraud. Thus, with full insurance, the assured can recover the whole amount of  the

. agreed value of an- objeet totally lost even though at the time of loss the actual ¥alue

wag considerably lesss -Fxcessive over-valuation may be grounds for voiding the entire
policy on the basms of fraud, ganbllng or non~dlsclosure but not for reduclng the
valuation.

20. The legislations analysed on this point do nottreat the 1ega1 effect of a .value
stlpulated in the policy in a uniform mannerx. In some of them, “the stlpulated values
are-treated as creating only a presumption of the insurable value. Thus, if the
stipulated value is exaggerated vis-&-vis the actual value, the insurer will be able
to réduce the amount of the insurance.to the actual value even in the absence of any
fraudulent intent on the part of the assured in fixing the value, jg/ An exception
to this approach is Colombia, where the code of commerce contains provisions that are

. - similar in effect to the approach of English law; thus under giuch law the use of an
" agreed value stipulated in the policy is binding on the partlgs as to: the insurable

value. 39/ The Codes. of Commerce of Chile and Ecuador, althofigh establishing the
genexral prlncmple that such stlpulated valuations merely create a presumption :of the
insurable value, nevértheless have a provision which states that, once the insured
object has safely arrived or has been subject to loss or damage, no reduction can be
made: to the value stipulated in the pollcy.;ﬁ_/ I% is understood that it is the
practice for insurers in countries where the value stipulated in the Policy is not
completely blndlng not to question the wvaluation in determining the 1ndemn1ty except
in cases of gross over-valuation vis-a~-vis the actual value.

21,. The prlnc1p1e that marine insurance is a cohtract of 1ndemnity, thereby 11mlt1ng
relmbursement for loss of the insured property to its insurable value, is also
reflected in the case of multlple insurance contracts covering the same object against
the same risks. All the legislations analysed contain provisions limiting the total
indemnity collectable by the assured in such situations to the. extent of the loss up
t0..the actual value of the insured. obgect, or agreed value in the case of Colombia. 41/

35/ Navigation Act, article 426 ' f

36/ Article 27, MIA, 1906. Agreed values are also blndlng under French lau
(see articles 11 and 4l of the 1967 French lav on marine “insurance). However, in
practice, they are used only in hull insurance and not 1n cargo. See

document TD/B/C.4/ISL/30, paragraphs 73-76. .- . —_—

37/ Arnould, J. The Law of Marlne Insurance and Average, vol. I., in Brltlsh
Shipping laws, .vol. 9 (lLondon, Stevens and Sons, Limited, 1961), pp. 368-369.

38/ - Seé, for example, the Codes of Commerce of Peru (article 765, ‘and artlcle 761
as to profit), Mexico (articles 83%2 and 827), Ecuador (article 925, first paragraph)
and Chile (article 534 and article 1222, first paragraph), and the Argentine Navigation
Act, article 426 (as to hull insurance, appraisal value applicable unless proof . of
"con31derab1e diminution" of real value). Proof of fraudulent intent in fixing '
the value usually nulllfled the insurance. : ' ' L

jﬂ/ Code of Commerce, articles 1713 and 17524
40/ Codes of Commerce of Chile (article 1222). and Ecuador (article 925).

1/ Codes of Commerce of Colombia (articles: 1092 and.1752), Chile (article 525),
Peru (article 795) and Ecuador (article 36, title XVII), the Insurance Act of
Argentina, article 68 and the Nav1gat10n and Marltlme Commerce Act of Mexico, -

~article 229‘
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Most 1egislatlons requlre the assured to reveal all other insurances either at the
time of contracting (assuming he is aware of the fact) or at the time of making a

. claim on the policies. 42/ The legislations of Chile and Peru make the first contract
in time valid for the rlsk, the other contracts being null except to the extent '
that the first does not cover the -full.ingurable ‘value of the object, 43/ whereas the
other legmslatlons make all the contracts proportionally liable. 44/ - .

O» Insurance of the acts of the assured

22, The natlonal 1egislatlon$ studied differ to some extent on the question of the
insurance of the acts of the assured. The legislations of both Ecuador and Chile
exclude losses caused by an act of the assured. 45/ The legislation of Argentina
provides that all interests of the vessel, cargo or freight can be insured against
any. risk of navigation, with the exception of risks originating in the intentional
ach. ("hgchg,lntenc;onal") of the owner of.the insured interest. 46/ It also excludes,
unless otherwise agreed, losses arising from the intentional misconduct ("hecho ...
realizado con dolo") or gross fault of the assured or-his landibased servants and
agents. 47/ Colombian legislation excludes losses . attributable to intentional
migconduct (Mdolo") or gross fault of the assured, the person who took out the -
insurance or the beneficiary. 48/ Mexican law relieves the insurver of liability for
losses caused by the intentional misconduct or bad faith ("dolo o mala fe") of the
assured; however, it requires a mere fault of the assured to be covered by the
1nsurer, the only exclusion permitted in the contract being for the aasured's gT0oSss

fault. 49/

_23 - As to the exclusion of losses arising from .acts of the master and crew, Peruv&an

law excludes 109595 arising from ‘the barratry of the master,‘jg/ unless otherwise
agreed,. whereas.Mexican law includes -these, wnless otherwise agreed. 51/ Chilean

and Ecuadorian law exclude losses arising from the intentional misconduct ("dolo") !

oxr fault of the master, unless .otherwise agreed. j_/“'Colomblan law states that losses
caused by insured risks are covered even if they originate in the intentional misconduct:
or culpable acts ("conducta dolosa o culposa') of the master or crew.'ji/ Under i

42/ Bee, for instance, the Code of Commerce of Colombia, artlcles 1076 and 1093,
the Insurance Act of Argentlna, article 67, and the Navigation and Maritime Commerce
Act of Mexico, article 228, . :

43/ Codes of Commerce of Chile (artlole 525, but see also article 526) and
Peru (article 795). .

44/ Insurance Act of Argentlna, “arbicle 67, but see also article 693 . Code of
Commerce of Colombia, article 1092; Navigation Act of Mexico, article 229, and
'Code -of Commerce of Ecuador, articles 36 and 37, title XVII. i

.'ﬁﬁ/ Codes of Commerce of Ecuador (article 955) and Chile (artlcle 1260)
Navigation Act article 410.

Navigation Act, articles 433 (hull) and 438 (cargo)

Code of Commerce, article 1730. : S

JInsurance Contract Act, articles T7 and 78.

@@@EE

Code of Commerce, article 769. For a definition of barratry, see
footqnoteigg/, infra. :

51/ Code ‘of Commerce, article 830,
52/ Codes of Commerce of Chile (article 1260) and Eeuador (article 955).
53/ Code of Commerce, article 1730.
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Argentine law, hull insurance coverage includes the consequences of the fault of the
master, crew and pllots, but’ excludes, unless otherwise agreéd, the conseguences

of their intentional misconduct ("actos dologds"). 54/ 1In the dase of cargo insursnce,
Argentine law expressly stlpulates that the ‘insurance coverage shall include, unless
otheruise agreed, losses rising from-intentional misconduct ("dolo") or fault of -

-the shipowner, master, crew and pllots not 1nvolv1ng the lnterventlon of

assured. 55/ . -

6.’ “Omiségion or 1nancurate statemenﬁ bv the agaured -

- 24. The Commerolal ‘Code of Peru provmdes that an insurance contract is null if the
assured makes an 1nexact representation, whether or not in good faith, which could:.
influence the estlmatlon of the risks, or fails to disclose or conceals .facts or-
circumstances that would “influence the execution of the contract. 56/ Under this
rule the insurer may annul the- contract,_even when the non~-diselosure or
“misrepresentation i¥ unrelated %o the daunse of the loss. It appears therefare that
the rule established under Peruv1an.law is 51m11ar to Engllsh lgv

25. The Commercial Code of Chile lays down a falrly gimilar ruie, ﬁ@/ as does the
Mexi.can Insurance Contract Act, 52/ Mexican 1eglslatlon eéxpressly provides for the .
policy to be v01dable by the insurer even though the non-disclosed or mlsrepresented
information has had no. 1nf1uence on the loss. It also contains additional rules -

for continuing the insurance in certain cases, as, for instance, when the. insurer
provoked the non—dlsclosure or misrepresentation or he knew or should hava kHOWn

of the omltted or mlsrepresented information.

26. On the other hand the Commercial Codes of Colombla 60/ and Eouador.éﬁ/ prov1de
as to.all insurance contracts that if the assured, in response to a questionnaire :
“"propogal form,’ fails to disclose or misrepresents facts or circumstanées, which,

_Af known to the insurer, would have inhibited him from enterlng inté the contract

or would have made him stipulate more orierous conditions, then the contract is voidable
by the insurer. If the non-disclosure or misrepresentation of such material information
did not arise in comnection with the use of a gquestionnaire proposal form by +the
ingurer, then the contract will be voidable only if the non~disclosure or
misrepresentation occurred as a result of the fault of the assured. However, under
Colombian law, if the non-disclosure or misrepresentation occurred without the-fautt -
of ‘the assured, then the contract is valid but the indemnity for loss will be reduced
in proportion to the difference between the premlum charged and the premium approprlate
to the real nature of the risk. Under both laus, non-disclosure or misrepresentation
will not nullify the contract if the insurer had the correction ;nformatmoa_at the

time of entering 1nto the contract or if he later accepted it.

%y .
T

Navigation Act, articles 432 and 433.
Ibid., article 439.

Code of Commerce, article 376.

-See sections 17-20, MIA, 1906.

Code of' Commerce, articles 556 and 557.

£

5@@@@&@&&

Insurance Contract Act of Mexico, articles 8-10 and 47-51.
Article 1058.
Article 14, title XVII.
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27. Under Argentine law, every non~disclosure or misrepresentation of information
kriown to the assured - even if occuring 1nnocently ~ vhich, in the opinion of '
experts, would have prevented the inmsurer from accepting the contract or would
have made him modify its terms had he known the true nature of the risk, will
render the insurance contract null. é_/ The ingurer has three months after
learning of the non~disclosure or mlsrepresentatlon %o nullify the contract,
However, if it is alleged that the non-disclosure occurred without an intent. fo -
deceive on the part of theassured, then the insurer has the option either of annulllng
the contract or of readjusting 1ts terms in agréement--with:the assured.. 63/..In.. '
all cases, however, if a loss occurs during the three-month period in which the
insurer must annul the contract, thée insurer is not liable for any 1ndemn1ty under
the contragt .§é/ Tt would appear from this last provision that the ingurer would" -
also not be liable for any losses that occur before the insurer ‘has knowledge of
any non-disclosure or mlprepresentatlon of matérial’ lnformatlon. Nor doeg there
seen. to. be.any reguirement that the loss be attributable to the non-disclosed ox
misrepresented informetion., It is mnow knOWn vhether there %?ve “been afly cowprt - -
decisions lnterpretlng this provisieon. =~

i
i
L

28, At 1east some “0f" the legislations. analysed contain provisions similar ‘o those .
of French law (see document T/B/C,4/ISL/30, para. 27) obliging the assured to
notify the insurer of any subsequent increase of the risk after the contract has
been entered: into. For example, Colombian legisglation éﬁ/ reguires the assured
to notify the insurer in writing of uhforeseeable facts or circumstances which'
arise subsequent to thé entering into force of the contract and which are of 4
such a nature that had they existed before the contract was signeéd they would have
had to be disclosed., If the modification of the risk arises from the will of the
assured, the notification must be given 10 days before the event and if not,
within 10 days after he ‘becomes aware.of the modification - it being presumed that
he will be aware of the modification 30 days after i% occurs. Upon notificationm, -
the insurer has the option of terminating the contract or of readjusting its '
,bermg. Failure to give tlmely notification results in the automatlo termination -
of the contract.

/

.. 62/ TInsurence Act, article 5.
63/ Ibid., article 6.
64/ Ibid., article 9.

65/ Code of Commerce, article 1060. See also, Code of. Commeroe of Ecuador,
article 16, title XVII and Insurance Contract Act of Mexico, articles 52 and et seg,
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B. The policies: hull and cargo insurance

L PR

1. General. observatipné“J 

29 A dlatlnotlve faature of marlne 1nsurance leLOlBS in many Latln Amerlcan

 countries is that locally. drafted. policy forms, which contain general. insurance .

conditions based on national commercial codes,. may be combined in. one-form or another

with policy ¢lauses used in the English market. The UNCTAD secretarlat has previously
identified some examples of this practice,..citing, for example, an El Salvadorian

" policy which incorporated the Perils Clause of the Lloyds' S.G. Form. with an express
stipulation . that English "doctrine, case law, practlce and custom” shall govern its
1nterpretatlon._§§/ . , o o

30, - With regard to the countries analysed in. this report, 1t is known that Engl;ah
Institute Clauses are usually attached to. hull and cargo policies in Argentina-and ..
- Peru, It sppears that the attachment. of American or English Instztuﬁe Clauses is .
- also permitted-in.Mexico. In comnection with the attachment of the English Institute
Clauses to.Latin American general condltlons, it should be no@ed that it is.usual for
‘attached portions of:-a policy to override the . general condltlons in the case of a’
confllct between the two, : - .

31.f The use of dlfferent national policy clauses, orlginating as they do in dlfferent
legal bases in the common and civil law traditions and reflecting different national
legislation, i.e. the national commercial codes on the. one hand and the English Marine
~Insurance Act of 1906 and common law Jurlsprudence on the other, inevitably greates -
certain .difficulties.in interpretation, since neither set of clauses or conditions
has been designed to be incorporated with the other. It has been asserted thet this
system of .combining different sets of national clauses to form the legal basis of the

- marine insurance- contract causes uncertainty and conquLOn whenever it is necessary o

.evaluate a -certain coverage or to. determine whether and to what extent a casualty is
covered by the policy. P e

'32. There ig the addltlonal problem of which 1aw w111 apply to the respectlve
- components. _The countries. utlllZIDg this mixed system appear to approaoh the issue

dlfferently. The case of. the E1 Salvadorian policy has already been cited in.this, .
respect (see paragraph: 29). . In ‘the Argentine market, there is a clause in the standard
general conditions which calls attention to the fact that the contract is subject to
the Insurance Act of that country. The English Institute Cargo Clauses used are
$ranslated into Spanish with a virtually identical notation to the oné cited in the

El Salvadorlan policy that English law shall govern its interpretation.

33. -In the Peruvian market there is no standard set of general conditions at the
moment, 67/ neverthaless most of these make reference. to the Code of .Commerce in the *

d appllcatlon of certain of their provxalons, 80, it would appear that the parties to a:
_ contract 1ncarporatlng ‘guch general conditions intend the Peruvian Code of Commerce to

&pply to its interpretation. The English Ihsﬁlﬁﬁte clauses used in the :Peruvian market
are translated into Spanish, w1th the English version glven on the reverse slde, and

.66/ See document. T™/B/C.4/ISL/27 and Corr.l, paras. 46~4T.

67/ The Peruvian Association of Insurers (APESEG), which comprises all.
. insurance companies in ‘the Peruvian market, is apparently in the process of draftlng
a sget of gtandard general conditions for the market..
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with the name of the Peruvian Association of Insurers (APRSEG) appearing at the top
together with a reference to the Institute of London Underwriters and:-the ..
identification of the relevant set of clausea, TUnlike the Argentine market, however,

. there ig 'no notation on the additional clauses expressly applying English law to the
interpretation of ‘the English Clauses.. In the absence: of any other stipulation in the
pexticular conditions referring to English law, it must be assumed that:the: Peruvian
. Gode of Commerce is used to interpret such clauses ag well. However, it is known that
there is a'poliocy used. in the Peruvian market which containg a set'of generaliglauses
eximsting in conjunction with a set of clauses resembling in large part the wordlng of
the” Lloyda' S.G, Form, to which English Institute claimes are regularly attached, A.
provieion in the general conditions of this policy form stipulates that "All questhna
of liability arising under this Policy are to be governed by the laws and customs of
England ingofar as they are not in conflict with any stipulation of the Peruvian laws
regarding internal public policy.," §§/ Another policy contalns 8 provisgion in an
annex to be attached 16 the particular conditions, which appears to apply Lloyds' =
usages, practices and customs in adjusting ¢laims for loss.or damage under "all risks"
conditions, reference being made in the context to the EnglishInstitute Cargo Clauses
(A11: RlSkBS §2/ However, regardless of stipulations in the policy refermlng to ;-
English law, in both the Argentlne and Peruvian markets the imperative provigions of
the respective national laws, as is 1ndlcated in the clause quoted above, would apply
to the pollcy clauses 1n any case, - ‘ .

34. The analyals of the pOllCles of the selected Latin American countries undertaken
in thig section is of necessity generalized in view of the number and diversity of the
policy clauges., Moreover, owing to:the number of policies involved, it was not
possible to include an analysis of the policies used-in all the countries that were
_studied in the previous section on national legislation. Nevertheless, an attempt
has been made to provide sn‘overview of the.scope of the general conditions 6f the
various policies used in.the region and their: impact on the indemmity-payable . for loss
or damage. Since what is established by the general conditions mey well .be dltered by
the attachment of additional clauses, including English Institute Clauses, this aspect
has also been treated by the report whenever possible.: In many" instancés a .proper. .
analysis of. the policy required a more detailed knowledize of  the Jurlsprudence and
market” practice of the country or countries concemed! than the seoretariat was able {o
" obtain in the time available; and in such cases this has been indicated.

2. Scdpe of the insurance

(1) Included risks, -

35, Judging from the policies analysed, there does not appear to be any uniformity
of igpproach to the granting of coverage among the countries. studied. To take cargo
ingurancé first, it may be said in broad terms, with certain inevitable quallflcatlons,
“+that- the general conditions used in:Argentine, Ecusdorian and Peruvian cargo poliocy -

forms apparently opérate by setting forth a broad grant of coverage and then limiting
it by enumerating the risks for which coverage is not provided, whereas Mexican and

68/ C(lause 20, general. conditions used by El Pacifico, Compaﬁia de - Seguros ¥
Reaseguros of Peru, in 1ts Marlne Open Pollcy. _

69/ Article 27, annex to partlcular condltlons, applloable to floatlng pollcles,
1asued by Popular y Porvenir of Peru., : -
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Colombian policics provide coverage by enumerating the risks for which coverage is
granted..lg/ Nevertheless, it should be pointed out-that in Peru there is no
stendardized set of general conditions for the market. Consequently in addition
to the aforementloned policies which provide coverage through an all risks grant
subject to exceptlons, there is also a policy which reproduces the English Lloyds'.
S.G, Form end thus provides coverage by enumerating the. rlsks in the manner .of- the .
Engllsh system. - 2 . : : R .

%6, In article 3 of & set of Peruv1an general oondltlons for cargo 1nsurance, jl/
it is stipulated that the policy covers, in respect of maritime risks, loss or damage
of the goods insured caused by fortuity of force majeure as a result of: storm,
shipwreck, stranding, collision, involuntary change of route, voyage or vessel, by
jettison, fire and generally by all other accidents and risks of the sea.'lg/ The
words at the end of the phrase quoted above "and generally: by all other accidents.
end risks of the sea" are interpreted to refer to all other accidents and perils in a
broad sense so that the effect of the clause is. virtually that gf an.all-risks grant
of cover as to maritime risks. This interpretation is conSlste@t with what appears to
be aganeraltrend in eivil law. jurisdictions in- the Anterpretation of such a phrase
and is reflected in thé legislation of some other Latin American countries. 73/ -
-Separate provisions set forth an option for coverage on "Free of Particular Average! .
or "Total Loss" -conditions. 1&/ "Free of Particular Average'" conditions apply unless
agreed otherwise. However, by the terms -of the relevant provision, particular
average is covered if it results from shlpwreck, stranding, impact, flre or collision.

37. Argentlne general conditions Zi/ for cargo insurance contain as a rlsks_clause
the identical wording gquoted above and is interpreted in the same manner. Zé/
Separate provisions set -forth an option for coverage on "Free of Particular Average"
\_“condltlona in. the same manner as the Peruvian conditions referred to above, or for
Qeoverage on "With Particular Average" condltlons 11/ However, the Bcuadorian general
conditions for cargo insurance offer coverage in a different manner. Article 1
entitled "Forms of cover" states that the insurance covers the risks to which the
. goods are exposed during the course of the insured voyage unless expressly excluded.
. It then provides three alternative gcopes of cover, "Free of Particular- Average!,
. _ \ ;

70/ However, it should be noted that an additional -clause exists in.the Mexican

b mgrket to provide cover for "all risks" by means of a broad grant of cover minus

exceptions, which c¢an be attached to the general conditions.
71/ TUsed - by El Sol, Compania de Seguros GenETal of Peru.

. 12/ Speclal prov131on is made in article 5 for land transPOrt for which coverage
is limited to loss or damage caused by force majeurs.

73/ As reflected in the Code of Commerce of Ecuador, article 929, title VII,
aee foot-note 86, infra. Also see Code of Commerce of Peru, article 768,

T4/ Articles 8 and 9, general cargo condltlons used by El Sol.

. Argentine géneral conditions continue 1o refer to the old provisions of the
Commercial Code although these provisions were abrogated by the enactment of the

Insurance Act No. 17,418 in 1967 and of the Navigation Act No. 20,094 in 1973.

i Nevertheless, in a chapeau to the. general conditions or in a 3pe01a11y stamped

notation, reference is made to. the fact that the Insurance. Act applies to the

insurance of marlne,ka;r and land tran3port risks as prov1ded therein. ‘

6/ Clause 1. - Special coverage.is provided ifi article 2 for-land and inland
Waterway transport, ST - .

77/ . Argentine general conditions, articles 7 and 8.
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"With Particular Average" and "Against All Risks". Using the approach found in the
Prench marine insurance market, the Ecuadorian "Free of Particular Average" (as well
as the "With Particular Average") cover does not exclude types of losses (average)

as the title suggests (see alsc document TD/B/C.4/TISL/30, paragraph 40); rather it
merely spécifies the risks for which cover is granted. Thus, article 2, entitled -
"Free of Particular Average“, enumerates only those rigks for which the coverage of
losgs or damage to the goods is granted. This is a distinct deparfure from the "all
risks" minus exceptions approach, otherwise used by the market, but it reflects the |
~approach used in the French market for "Free of Particular Average' conditions and

the enumeration of the covered risks lS, in fact, similar to that provided in the

French cargo polloy. 78/

38. Article 3, entitled "With Particular Average", returns to the all risks minus
exceptions approach by stating that coverage is given for loss or.damage to the goods
with the exclusion of designated risks for-which cover-will-ned-be granted—unless”

- expressly agreed otherwise, In this respect it should be mqgtloned that, in the case
of all three scopes of cover, a common 1ist of exclusions limiting their scope in a
miform manner is to be found iy article 6 of the general conditions. Thus, the
gpecial enumeration of excluded risks in article 3 is an additional list of exclusions
designed to limit the extent of coverage only as to "With Particular Average" condition
Lasatly, article 4, entitled "Against All Risgks', states that coverage is extended to
loss or damage of the insured goods (subject to the common list of exclusions in
article 6). Presumably, this article, like article 3 on "With Particular Average", is
to be read in conjunction with article 1, cited above, which states that the insurance
covers the risks to which the goods are exposed during the transport.

39. As to those cargo insurance policies that enumerate the risks for which coverage
is grented, -the Mexican general conditions analysed 79/ stipulsate the risks of fire;
lighting; explosion; stranding, sinking or collision of the vessel; losg of complete
. packages falling overboard during loading, transhipment or unloading 0peratlone, and
the contribution by the assured to general average and to salvage chargee. For land
transport the policy 'stipulates fire, lighting, explosion, fall of an'aircraft,
gspontaneous combustion, collision, overbturning or derailment of the vehlcle or other
means of transport, and collapse or bresiing of bridges.

40, Colombian general oon&ltlons for cargo insurance 80/ divides coverage into four
sections: 'Total Loss, Non-delivery, Pillage ("Saqueo")and Particular Average. It is
stated in the general conditions that Total Loss coverage is basic and is included in

the coverages against Non~delivery, Particular Average and Pillage. The enumerated
risks in Total Loss coverage reflect to a certain extent the Mexican enumeration for

maritime and land traneport though gtranding and collision of the vessel and collapse

78/ See document TD/B/C 4/ISL/30, para. 39.

_2/ Article 4 for maritime transport, and artlcle 6 for land transport, of the
general conditions igsued by Seguros Internacional, S.A., Mexico, for cargo insurance
"Péliza de Seguro de Trangportes" (hereinafter referred to as Mex;can general cargo
conditions). ,

80/ There appear to be some minor variations between the general conditions used
by different insurers. in Colombia, and as far as _possible these have been reflected in
the analysis. References are made to the general conditions for carge insurance uged
by Compafifa de Seguros Ia Fenix de Colombia, S. A., "Poliza para Seguros de Transporte!;
La Continental Compafifa de Seguros Generales, S.A., "P&liza Bspecifica de Transportes";
and Aseguradora Grancolombiana, S.A., "Péliza Automdtica de Seguros de Transporites®.
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or breaking of bridges are omitted, On the other hand,. there are added acts to
extinguish fire resulting from lighting or explosion, jettison, and the falling -
overboard of complete paakages during carriage in the vessel as well as loss of a
complete paokage by such risks as flooding, collapsing of piers, earthquakes, volcanoes,
cyclones, hurricanes and tornadoes. 81/, Furthermore, the Total Loss cover also
includes a gubclause, entitled "Negligence and Latent Defects (Inchmaree )", -which
enumerates as additionally covered risks for goods carried on ocean-going-vessels;
bursting of boilers, breakage of shafts, latent defect in the machinery or hull, &nd
fault or error in navigation or management of the vessel of the magter, offlcers, »
crew; repairers or pilots. 82/ , A o

41, Non~delivery and Pillage coverages under the Colombian géneral conditiona relate
to non-delivery or disappearance resulﬁlng from misplacement and various types of
theft, Particular Average conditions. cover certain types of damage sustained by
_cargo in the course of handling and carriage, such as the consequences of misharidling,
improper use of hooks, salt water, etec. as well as 3p111age r?sultlng from broken
packaging.
42. As to hull insurance, the Mexican market uses a policy that enumerates the risk
for which cover is granted, whereas the Peruvian and Ecuadorian markets utilize
policies that grant cover on an all risks minus exceptlons basis. (In Argentina, it
is understood that the insured risks are determined in each case in the particular
conditions or other attached clauses and that it is usual to.attach either English or
American clauses.) Mexican general condltlonsforlnﬂl.1nsurance provide coverage for
“the actual and constructive total loss of the vessel by enumerating the following
- Tisks: the force of the elements, explosion, lighting, stranding, sinking, fire and
collision of the vessel. 83/ There is also an additional set. of clauses which can be
‘attached to the general conditions, which grant cover for particular average caused by
an enumeration of risks. These clauses reflect the risks listed in the general
........ conditions with the addition of handling, transhipment, unloading, ete., of cargo,

" and breskage, mechanical failure and wear and tear of any part of the vessel. Qﬁ/

- 43.  The Peruvian policy analysed, which is understood to be used for most ocean~going
vessels insured in the Peruvian market, covers total and constructive total losses
. caused by storm, strandingy;shipwreck; collisioﬁ, fire, forced change’ of route or

81/ The insurer undertakes to reimburse’ “the assured for payments he is 1egally
obligated to meke under a Both to Blame Collision Clause in a bill of lading.
Furthermore, there is a specialized definition of shipwreck (foot~note to clause 1(A))

82/ At least one insurer omits this aspect from the total loss coverage in ite
Standard general conditions, but includes it in a set of general condltlons, contalned
in an annex to the pollcy, which overrldes the standard set.,

§§/ ‘As well as general average contrlbutlons and salvage charges. General
conditions, article 1(a), issued by Seguros Océanica Internacional, S.A., of Mexico
_for hull 1nsurance,-"Péllza de Bugues" (herelnafter referred to as Mexican genezel
hull conditions). '

84/ The clause makes it clear that repair or replacement of the broken, falled
or worn part is not covered '
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voyage, jettison and, in general, all accidents and risks of the sea. 85/ As stated
in commectionwith cargo insurance, the phrase at the end "and, in general, all
accidents and risks of the sea" makes the clause an all—rlske grant of cover as to
maritime rigks,

44, FEcuadorian general conditions, in covering total and constructive total losses
as well as salvage expenses, follow the format described above in commection with the
Peruvian policy by listing several specific risks and then referring generally to
other accidents or risks denominated perils of the sea, with the exception of the
exclusions gtipulated in article 4. #_/ The general conditions also cover damage to
the vessel when caused by certain enumerated risks (shipwreck, etrandlng, colligion
or impact, and fire), 87/ Technically speaking, coverage for "damage" is based on the
. -enumeration of perils approach. Nevertheless, in the context of the all-risks grant
of cover for total losses, the over-all effect of theé coverage is to grant an’
"gll-rigks" cover free of any -damage (i.e., total losses only) unless caused by the
_specially enumerated perils (i.e., both damage-and-total-losses are-covered)s Thus,

" the clause enumerating the risks against which damage to thedvessel is' covered
essentlally expands upon the type of losses covered by the ppllcy and is not an
expan81on of* the rlek clause,

45 Although relatlng prlmarlly to providlng insurance protectlon agalnet phy51ca1
loss or damage to insured objects, Latin American hull and cargo policies, as is
generally fhe case in other countries' marine ihsurance policies, extend thelr
.coverage to certain expenses incurred by the assured., TFor example, pollCleB ueually
.set forth the.agsuredts webligation to undertake all’ reasonable méasures to protect, the
insured object:from further -harm after the occurrence of an accident, and prov1de for
the reimbursement of such expenses. §§/ However, in the ‘case of Argentlna, although
not mentioned in-the general conditions, such undertaklng to reimburse the assured’s
aexpepses in such cases is- prov1ded by artlcle 418 of the Nav1gatlon Act ,_/ As to 3

5/ Article 1 of the general hull condltlone issved by Popular y Porvenlr of '
Peru. )

"__/"Artlclé 1 (a) of the Ecuadorlan general conditions. Artlcle 929, fitle: VII,
of the Code of Commerce states that risks.of the sea are understood to mean those . -
which are run by ‘the insured objects (there follows a somewhat similar enumeration of
specific risks as in the policy form) and .generally, all accidents (”casoe fortultoe")
that occur on the -sea ("en el mar"), except ag expressly stated in the pollcy.-

817/ Ib;t.d., ‘article 1 (b).

m;y See, for instance, Mexican general cargo conditions, article 14, and general
hull condltlons,'artlcle 8; annex to. the general conditions of La Fenix, articles 13
‘and 15;  cargo conditions iszsued. by El. Sol of Peru, article 24; and general ‘Gargo
conditions, article 19; and general hull condtllons, articles 24 and, 25, issued by
Popular y Porvenir of Peru, Argentine general cargo conditions for cargo ,artlcle 19
and hull, -article 9 set forth the obligation to take measures to protect the. insured
property from further harm but do not expresely provide for the reimbursément of
the resuliing expenses.

89/ At -least one Peruvian policy does not provide for reimbursement of such
expenses., The Peruvian Code of Commerce does not appear to contain a generslly
applicable provision obligating the insurer to reimburse the assured for expenses
incurred while undertaking protective measures, though 1t does appear that there are
certain provisions applicable to specific situations under which reimbursement may bve
obtained, e.g., articles 804 and 805,
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hull lnaurance, at 19ast onﬁ~pollcy requlres that guch conservatlon, or "sue and

labour", measures invelving major expenses: be. undertaken only .with the prior- ,
agreement of the insurer unless the undertaking of such measures was of such urgence
that consultations with the insurer was not praotloal Failure: to obtain such prior

agreement would result in eliminating the 1nsurer 8 obllgatlon to relmburse such

GXPEHSQ&: 29/ LomE e erirte e iwE g ope D niemipe o T e T T

46 As an example of othar p0851b1e expenses, gemeral average aontrlbutlons are: also‘
generally . covered by -eargo insurance policies. 2&/ Their coverage in hull insubanoce
policies varies-according-to the policies, Mexican ﬂondltlons automatically . coverlng
‘general -gverage -contributions -and. Peruvian and Ecuadorian. policies excluding it "
unlesgs: specifically. agreed othexwlse.fgg/ To: the extent that English- clauges are-
attached,  the use, of, for- lnsﬁance, the Instltute Tlme Clauses, Hulls, 1nolu&es such -
ooverage._gé/,gnu,@,_,,_ ) Lo S e e T

47.. The most significant extension of the hull insurance policy beyond insurance for
physical losg . or damage of the insured vessel relates to the coyerage of "collision
liabilities.. None.of +the hull insurance general conditivhe anglysed contalned a
clause automatloally granting collision 1imbility -coverage. :However, an'additional -

1ause,,called the "Third Party Risk Clause" ("Clausula de Riesgos a Teroeros"),‘-”-”'
exists in. the - Argent;ne market, and is. deslgned to-be attached to the. basic hull'.

-pollcy. This. clause, which is very similar in’effect-to. the. Running Down (lauge’
contalngd in: the Engllsh Institute Time Clauses, Hulls (clausesl) grants toverage: fdrf
collision llabljlt;es arising from a collision of:the insured vessel with:another:
vessel. To judgse: from the. wording of the.clause, it  appearg to offer supplementary: .
coverage for colllslon 11ab11ltles in. addition” to the- coverage offered -under the -
‘basic, hull pqllcy‘for physical loss or damage. to the vessel.: The clause differs from
the Engllsh Runnmng,Down Clause. in .one, notable respect in. that the latter stlpulates

" the. Argentlne clause leaves a blank space for thls to be: fllled in on agreement w1th
- the assured, thereby permititing another proportion to be specified,.such as. i
four-fourths(100%) of the value of the vessel. The Argentine Clause also' contains a
paragraph similar to the English-"Sigtership Clause" (olause 2;. Institute Time Clauses,
Hulls) covering situations where the insured vessel collides w1th another vessel owned
by the same person., Under this clause,. in order to avoid the problem that a person
cannot legally have a 11ab111ty to himself, fthe vessels are treated for the purposes
of ‘the .insuranceé coverage, as being owned by separate persons.. Mbreover, in order to_
av01d dlsputes the clause pr0v1des for arbltratlon ‘on the iggue of 11ab111ty '

48 Ih the MExlcan mafket there is an addltlonal set of clauses for 1nsuranoe of the
01v11 responsibility of “the assured for collisidns- (”Endoso 'de seguros de .
responsabilidad eivil- del asegurado por abordaJes”), which grants coverage for .,
collisions with other vessels*for.a certain peroentage (to be agreed upon. w1th.the _
insurer) of the resulting 11ab111ty up to the sum insured. This set of clauses- also
includes a clause covering "sisterghip" type collisions. e e

90/ General‘éondiﬁiohs‘issued by Pbbuiar v Porvenir of Peru, articles 24'an6325
91/ Ecuadorisn general conditions, article 5(a); - Argentine general condltlons,
article 12; geheral conditions issued by EL Sol of Peru, article 19; general :

conditions issued by El Pacifico of Peru, article 14; .. Columbian general. condltlwns,
article 1(A)(b); and Méx1can genexﬁl condltlons, artlcle 4{c). LT

92/ General conditions of Mexico (article 1(b)) Ecuador (artlcle 16), and
Peru (issued by Popular y Porvenir) (article 1).

93/ Imstitute Time Clauses, Hulls, article 8,
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49, 1If English clauses are attached, collision liability coverage can be obtained by .
the use of the Institute Time Clauses, Hulls (whlch contain the Runnlng Down Glauee‘f
“in clause 1) or the Institute Amended Running Down Clause (1/10/71).

"(ii) Excluded risks.

50. The risks expressly excluded in the marine insurance contract will in principle
depend on how the coverage of risks is effected. If the contract uses the all risks
ninus exceptions approach, it is particularly necessary to exclude precisely every
risk which it is not intended to cover by the contract of insurance. If, on the
other hand, the contract enumerates the risks for which coverage is provided, there is
no need in principle for risks to be excluded, unless it is intended to narrow the
scope of cover granted by the enumeration of a specific risk. Frequently, however,
such policies list exclusions merely to avoid any misunderstanding as to whether a
particular risk is covered even though it is not technically necessary to enumerate
the exclusion. :

51. In analyelng the excluded risks in hull and cargo pollclqe, it is 1mportant toj_
bear in mind that such policies are prlmarlly insurances for physical loss or | |
damage of the insured objects themselves arising from their exposure to maritime
rigks, to the exclusion of all financial or commercial loss as well as of damage
stemming from the inherent nature of the objects insured. Furthermore, it is assumed
that the assured will generally act in a prudent manner and take reasonable care to |
protect the insured object from harm. As. has been pointed out in connection with the
scope of insurance in the French marine insurance legal régime (see doctument

/P/c 4/ISL/305 paragraph 54), it can generally be said that the majority of the
exclusions in both hull and cargo policiea reflect the application of these prlnozples
though, as mentioned above, the extent o which they are actually expressed in the
contract will depend on the manner in which coverage for the insured risks has been
granted. Also excluded from all hull and cargo policies are what are generally
congidered to be "war and strikes risks", so that the plain form of the pollcy relates
only to what are considered to be "marine risks".

52. Some excluded risks of particular interest are discussed below.

"= fanlt of the assured

55. 4As to cargo insurance, all of thepolicies analysed which grant cover by the all
risks minus exceptions approach expressly exclude in one form or another loss or
damage caused by the fault of the assured. Argentine and at least one set of Peruvian
general conditions exclude losa or damage resulting from the "negligence or bad faith"
("negligencia o infidelidad") of the assured, his agents or their employees. 2&/
Another Peruvian policy excludes the direct or indirect consequences of the act or
fault of the assured or whoever acts on his behalf, 95/ and Ecuadorian general
conditions exclude the consequences of any. fault attrlbuteble to the assured. 96/ Of

, 94/ General conditions of Argentlna (article 4) and Peru (issued by El Sol)
(article 12(d)).

: 2 / - General cargo' conditions 1esued by Populaxr y Porvenlr of PEru,
article 7(b). . :

6 Artlcle 6, Mso excluded are the consequahces of - v1oletion of 1mport, export
and tranelt regulatlons, regulations. of the carrier and false declarations. - :
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the cargo policies analysed which grant cover by enumerating the risks (as in Mexico,
Colombig and, at least in one case, in Peru), “the fault of the assured is not
generally excluded 21/ However, in none of the policies analysed is it an enumerated
risk for which cover is granted, so it would appear that the fault of the assured is
not generally a covered risk. 98/ - y

54.. Most of the cargo pOllCles analysed, whether grantlng cover by the enumerated

'pemls approach or by the all risks minus ‘exception approach, do not cover-the.

consequences of . certaln types of misconduct or barratry.;g/ of the. mastér or crew.
The extent 6 whlch such conduct is excluded varies according to the policy, some
excludlng ) wide range of international misconduct. and negligence and other excluding
only barratry. 100/. waever, Ecuadorlan conditions. do not.expressly exclude such
misconduct, though by "Free of ‘Particular Average', conditions,. which grant cover by
enumeratlng the risks,-it is not expressly covered either. 101/ Colomblan conditions,

. a8 rioted earlier (see paragraph 40) expressly include the risk of loss or damage

caused by fault or error in the navigation or managemerrt of the vessel by‘the magter,

e W

Tn some general conditions the consequences of such acts as fraudulent
declaratiohs, illegsl trade and violation of laws or regulations are excluded if
attributable to the assured. See, for example, general conditions, La Fenlx of
Colombla, article 3(b), and Mexican general conditons, article 11(II)(a) '

98 / Speclal reference should nevertheless he made to article- 78 of the
Mexloan Insurance Contract Act, which appears in this instance to be applicable to
mariné insurance contracts, whereln it is stated that the insurer will be liable for

. accidents even when caused by fault of the assured (see foot-note 49, and accompanying

text, sugra) The fault of the assured may nevertheless have an indirect effect on the
occurrence of a risk, and the issue of whether the resulting loss or damage is

covered by the policy may. depend on the local rules of causation. However, some . :
policies, such as are found in the general. conditions used by Popular y Porvenir of

"Peru (see foot-note 95, and accompanying text, . suEra), exclude the dlrect and

indirect consequences of the agsured's fault.

2;/ The definition of barratry varies accordlng to the 1ega1 syatem. waever,s
it is understood in Peru to refer to wilful misconduct of the captain, or crew in
benefiting themselves to the detriment of the shipowrer and it is believed to have
a similar meaning in other Latin Americen countries as well. :

T 100/ Artlcle 7(b) -of the general conditions, "Ségurc de Transporte Maritimo o

Fluvial, used by Popular y Porvenir of Peru excludes the risks of "barratry,
negllgenoe, imprudence or drunkenness.of the master orof any other member of the crew."
Article 5(e) of Argentine general conditions excludes the risk of "Barratry or any
culpable act ("hecho culpable") by the master or crew of the vessel, mutiny on board
and- damage arising from the abandonment of the vessel by its crew". . Article 12(d) of
the general conditions utilized by 'El Sol of" Peru containa the same exclu31on ‘but adds
the word "strike" to the list of possgible acts, Article 11 (1) (c) of the Mexican
general conditions excludes simply "varretry Yy the master or the crew",

10L/ - Article 955 of the Ecuadorian Code of Commerce excludes fraud ot fault of_}’

~the master. or crew, unless otherwise agreed. A to '"With Particular Average" and

"Against all Risks" conditions,. which grant coverage by the broad grant of’ cover minus
exceptions approach and do not exclude any type of misconduct by the master or crew, it
appears that such risks are covered. However, under "Free of Particular Average"

~conditions, which fail to include such risks in the enumeration of the risks covered,

ho agreement.is made to cover them and_the exclusion of article 955 appears to apply.
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offioérs, crew, repairers or pilots. 102/ A% leost one Peruvian polioy; which
includes wording from the English Lloyds' S,G. Form, expressly includes the risk of
"barratry of the master and mariners". 10§/ '

55. As to hull insurance, Peruvian and Ecuadorian conditions exclude loss or damage
caused totally or partially, directly or indirectly, by intentional misconduct
("actos dolosos").or inexcusable negligence of ths shipowner, master, officers of the
- crew and certain other agents, 104/ Mexican conditions exclude physical loss or
damage due to barratry of the master or crew, unless agreed otherwise, and also
.intentional misconduct ("dolo") or groes fault of the agsured, as well as violation..
by the assured of any foreign or national laws or regulations if such violation _
directly influenced the occurrence of the loss or damege. 105/ The policy stipulates
that lack of due diligence by the assured to maintain the vessel in a seaworthy -
condition 106/ and the losg by the vessel of its classification after the insurance
has been taken out will be deemed to be cases of gross fault. =

Fais Wl‘,.a

-~ inherent vice or defect

56. All the hull ‘and cargo policies analysed exclude the consequences of inherent
vice or defect, regardless of the mammer in which coverage is granted. In cargo -
insurance, this is done by reference to the general concept of "inherent vice",
cometimes in conjunction with an even more general reference to the "nature of ‘the
goods", 107/ and frequently with additional references to specific events which. are
normally considered to be included in the concept of inherent vice, suoh as "decay",

‘"spontaneous combustlon", etc. 108/

" 57, As to hull 1nsuranoe, the Bcuadorian and Peruvian conditions analysed exclude
damage or loss resuliing from 1nherent defect, whether lafent or not, even if it
contributed to a risk of the sea. 109/ In Mexican general. hull oondltlons, which
grant cover by the enumeration of risks approach, no express reference is made to
inherent or latent defects as insured or excluded risks., However, article 238 of the
Navigation and Maritime Trade Act stipulates that the insurer will respond, unless
agreed otherwise, for the damage or loss occasioned by latent defects of the object,
unless he proves that the assured or the insurance agent knew of such defects or
could have known of them if he had acted with normal ‘diligence.

102/ Clause 1 (A) (c) Négllgence and Latent Defects (Inchmaree), oontalned in.
Total Loss cover, the general conditions used by La Continental and the general
" .conditions contained in the annex to tho,Tranaport Policy used by La Fenix of Colombisa,

103/ Marine Open Policy used by El Pacifico of Peru.

104/ Article 4(d), Ecuadorian genmeral hull conditions, and article 3(d), general
hull conditions, issued by Popular y Porvenir of Peru. Both policies also exclude
any consequence that the vessel may suffer as a result of any act of the master or
crew on land. Articles 4(g) and 3(g) respectively. _

105/ Mexican general hull conditions, articles 3 and 4. See Mexlcan Insurance
Contraot Act, artloles 77 and 78, foot-note 49 and aocompanylng text, gupra.

. 106/ Article 6 of the general oondltlons, which details the obligations of the
" assured in this respect. : N
07/ See, for instance, Bcuadorian general conditions,'article 6.

08/ For instance, ibid., and Argentine general conditions, article 5(a) But see
artlole 6 of the Mexican general conditions, which specifically include spontaneous
combustion ("autoulgnl01on") as an insured risk in land transport.

09/ Eeuadorian general conditions, article 4(e) and general conditions issued by
Popular y Porvenir of Peru, article 3(e).
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- delay in cargo ingurance

58. All of the ©argo pOllCleS analysed exclude loss or damage caused by delay.
Argentlne conditions and two sets of Peruvian condifions expressly exclude delay even
if caused by an insured risk of the policy, 110/ and Beuadorian conditions exclude

the consequences of delay from "whatever cause", 111/ Two gets of Peruvian conditions
and Colombian conditions expressly refer to the exclusion of loss of market in .
connection with delay. 112/ Mexican conditions simply exclude the risk of delay
without further quallflcatlon. 113/

- theft in cargo ingurance

59. There is no uniform treatment of the rigk of theft and/br pllferage in the ‘
general conditions analysed.. . Colombian general conditions offer specific covers for
Non-delivery and Pillage (”saqueo"), which together appear to cover most forms of
- violent and clandestine theft of complete packages or portions thereof. As to
Eevadorian conditions the risk of theft is specifically exclgged only in "With -
Particular Average" cover but not in "Against All Rlsks" cover, and it is not a
ligted risk in "Free of Particular Average'" cover. 114/ The bther policies analysed
generally exclude theft expressly, though it would appear that some differences exist
as to the types of theft excluded 115; or fail to 1lst lt as a covered risk 116/

10/ Argentlne general condltlons, article 5(b); general conditions used by
L Sol of Peru, article 12(h); and the Marine Open Policy issued by E1l Pacifico of
"Peru. It should be noted that both Argentine and Bl Sol conditions refer to delay -
in dispatch ("retardo en la expedicién"), technically meaning the initial sending off
of the goods as opposed to delay in the transit itself; However, it is believed that
it has the latter meaning in the countries where it is used. It should also be noted
that the Bl Pacifico policy, which is largely based on the Lloyds'! S.G. Form and is
" to be interpreted according to Bnglish law (see foot-note 68, and accompanying text,
.. SUpTa. )s is clearer than English conditions on this point, 31nce no reference is made
L Ain English policy clauses to the fact that the delay exclusion operates as provided
“by section 55(2) (b) of the MIA, 1906, even when the delay is caused by an insured
peril., In this respect see also the Code of Commerce of Colombla, artlcle 1731, and
. Qolomblan general conditions, foot-note 112, 1nfra.

111/ Gerieral conditions, artlcle 6(a).

i 12/ General condltlons issued by Popular y Porvenir, article 7(d), and the
”Marlne Open Policy issued by El Pacifico of Peru. Article 2(f) of the Colombian
general conditions.refers. to loss of market caused by delay and not specifically to

" Dhy31cal damege caused by delay. Article 1731 of the Colombian Commercial Code states

© that the insurer will not be responsible for any loss caused by delay éven if the delay
1tself has, been caused by an insured risk of the policy.

113/ General condltlons, article 11 (1) (e).

114/ The additional list of exceptions intended to narrow the "With Partlcular
_Average" cover as compared to the "Against All Risks" cover lists "theft, ‘pilferage
-and-non=delivery" ("robo, rateria y falta de entrega"), See paragraphs 37-38 for a
M@sorlptlon of the three types of Ecuadorian cargo cover. '

115/ Article 5(a) of the Argentine general conditions, and article 12(g) of the -
@eneral conditions issued by El Sol of Peru expressly exclude theft only ("robo"),
hereas article 7(d) of the general conditions issued by Popular y Porvenir of Peru
\excludes "theft, pilferage and non-delivery" ('robo, rateria y falta de entrega”)

/.

116/ As in the case of the Mexican general conditions and thé Marine Open Policy
d by El Pacifico of Peru. - It should be noted that the genersl conditions issued
El Pacifico incorporate the Lloyds' S. G. Form, but omit the word "thieves"
:ntgrgreted in English law to mean theft with violence) from the original wording of
2 + Porm,
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depending on the approach of the policy in granting cover. Specific coverage is
nevertheless possible, as indicated by the existence in the Argentine market of an
additional clause covering theft, pilferage and non-delivery, which is designed to be
attached to the general oconditions upon the payment of a further premium, and also by
additional clauses in the Mexican market covering theft and non-delivery. Coverage
is also possible in markeéts using English clauses by attaching the Institute "All
Rigkg" clauses or a sepirate Institute Theft, Pllferage and Non—dellvery Clause, whicl
is similar to the Argentlne clause.

~ war risks

60,. A1l the policies analysed for both hull and cargo insurance, regardless of the
approach used to grant cover, exclude what are commonly known as. war and strikes
risks. The ueual practice is 10 require a special agreement for the coverage of such
risks through the use of a separate policy or the attachment of relevant additional-

- ¢lauses based -either on English Inltltute Clauses oy on 1ocally drafted clauses, 117/

Faigh L

(1i1) Use of Engllsh clauses.

61l. A brief description has been given above of the risks and exclusions stipulated
in the basic policy forms containing locally drafted gerieral conditions. To the
extent English clauses are attached to such general conditions, as is the practice

* in some of the countries studied (see paragraphs 29~ 34), the uliimate coverage for |
such risks will be altered. Thus, it will always be necessary to enalyse the different
“componénts of the policy in conjunction, bearlng in mind that the atfached clauses,
whether consisting of locally drafted. clatses or Engllsh clauses, are invariably
considered to override whatever is provided in the general conditions in the case of
conflict between the two.

3. Duration of the coverage in cargo insuranoce

62, The legislations of the countries studied generally contain provisions concerning
the commencement and temmination of the risks for cargo insurance. As a rule, these
provigions provide that the risk commences when the loading operation starts or. when
the goode' leave land in order to be Shlpped and terminates when the goods are safely
landed. 118/ Colombian legislation, .however, provides that the risk attaches from

" the moment the goods are in the custody of the ocean carrier at the place of origin
until they are placed at the disposal of the consignee at the place of destination.ll‘

63 However, in practice, the duration ' of the: coverage of . cargo insurance pollcles

is almost invariably governed by an OVerrldlng prov151on in the pollcy iteelf,
Argentine general conditions stipulate in article 6 that the risks commence from the
moment that the goods are loaded in the place of their despatch and continue until
they are placed on land at the point of ‘destination. Additional provision is made for
coverage up to 15 days while the goods are on board lighters or other craft used in
the loading and unloading process as well as for continued coverage during delay in
the departure of the carrying vessel, on conditiﬂn‘that an additional premium is paid.

117/ For cargoe insurance, local clauses coverlng strike rlsks and war risks have
been noted to exist in Colombla, Mexico ‘and Fcuador. There is & local clause covering
strike risks for hull insurance in the Argentine market.

118/ See, for example, the Code of Commerce of Peru, articles 746 and 774, and
the Argentlne Navigation Act, article 437. _

19/ Code of Commeroe of Colombia, article 1711
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waever, ‘article 6 is overrldden, as in the case in other markets where Engllsh
conditions are utilized, such ag Peru, by the warehouse to warehouse clause contained
in the Transit Clause (clause 1) of the Institute Cargo Clauses, 120/ Ecuadorian
general conditions stipulate in clause 9 that the insurance shall operate from
warehouse to warehouse., It will commence with the loading of the goods on the vehicle
" which will initiate‘thg_transport, or, if fthere is no such wvehicle, 28 goon ag the
" goods are ready for shipment and leave the warehouse or place of storage at the point
of origin, and terminate with thé arrival or discharge of the goode in, the warehouse
of the consignee., By the special attachment of an additional clause "warehouse to
warehouse" ("bodega’ & bodega"), the general conditione as to the termination of the
coverage are altered to reflect more closely the terms of the warehouse to warehouse
clause found in English conditions, including provision for early termination of
coverage short of the designated destination in the case of storage of the goods by
the assured other than in the ordinary course of tran51t, distribution of the goods
by the .assured, or the lapse of 60 days followlng thelr dlscharge from the ocean
__vessel at the port of destlnatlon.. .

64 Colombian oondltlons, 21/-1n extendlng ooverage from tﬂ% warehouse of orlgln

to the warehouse of destination, dlstlngulsh between the application of the meritime
aspect of the coverage and the gomplementary interior insurance coverage. The former
terminates with the '"nationalization' or payment of custom duties on the gools or on
the expiration of 30 days following discharge from the ocean vessel, while the latter
continues until the time -of arrival at the final warehouse designated in the policy
e or until the expiration of 30 days from the date of their "nationalization" or payment
- of customs duties., Mexican warehouse to warehouse coverage is provided by an |
' .additional clause, entitled '"warehouse to warehouse for maritime shipments'", which |

extends coverage from the moment the goods leave the warehouse at the point of origin

v> antil they are delivered to the final warehouse at destination or until the éxpiration
of 15 days from the discharge of the carrying vessel if the warehouse is sifuated
within the final port of destination, or of 30 days if it is outeide the port.

4, Types‘of_policies

65. Generally speaking, the legislations of the cowmtries studied envisage‘the'use of
voyage policies, "round trip voyage" policies, 122/ time policies and, in some cases,
floating or open policies for cargo insurance. As to cargo insurance, althot h not
all legislations contain provisions governing floating or open policies, 125; it is

120/ hs well as the Craft Clause (clause 3), Institute Cargo Clauses.

121/ General conditions, clause.1l0, Commencement and Termination of the Risks,
‘the form of which varies from company to company, 1nvolv1ng in some cases the
“:attachment of an additional clause. ' -

122/ A round trip voya.ge pollcy is a type of policy in wh.'l.ch the Subgect—mat‘ber
is insured from the home port to the port of discharge and from that port-te-the-
home port or some other final port of discharge.- Some legislaftions have special
rules for cargo insurance, which provide for the reduction of premium in ocases where

*.the assured is unable to obitain sufficient cargo on the return trip. The Codes of
. [Gommerce of Peru (artlcle 770), Chile (article 1271), Ecuador (article 965) and
-Mexico (article 832) are cases in-point.

1

123/ The Code of Commerce of (olombia contalns a prov1smon (artlcle 1050)
descrlblng the form of a floating policy and an "automatic'" or open policy. The
Argentine Navigation Act has certain provisions (articles 442 and 244%) setting forth
the rights and obligations of the parties fo an open policy, such as, inter alia, the
right of the assured to make declaratlons, or to correct declarations already made

“after the loss or arrival of the goods if the failure to make a timely declaration
or the migteke in the original declaration was made in good faith.
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understood that open policies ("p6liza abierta, "flotante" or "automitica") are in
frequent use in the region and the current pracﬁlces in connection with the use of
such, policles generally follow those existing in developed market-economy countries.
Accordingly, special policy pr0v131ons exist relating, for examiple, to the: Obllgatlon
of the assured to declare @ll- shipments coming within the terms set forth in'the
policy as well as the insurer's obligation to provide insurance coverage for all’
shipments so declared, %o the issuance of a certificate of insurance, 30 -cancellation
of the policy, limit of liability per vessel, minimum standards for PesselE used to

trensport- the: goods, ete. ~In-the latter case, tsually the Institute Clasgification

Clause, ‘or & variant thereof demighed to achieve the same purpose, is applied to
control the minimum standard of the vessels used ag well as to 1ncreaae the premlum

Cin approprlate cases.

5 f'The sum insured and agreed value

66.  In addition to the provisions in national legisglations concerhing insurable
values and the use and legal effect of agreed.wvslues,.certaih other provisions exist
in the general conditions of marine insurance contracts congerning these aspects and,

Lin general, the 1ndemnlty payable for 1oss or damage under ghe policy.

?:f67 As to ‘hill insurance, as a rTule there do: not ‘appear to be-specific: prov1slons :
~in the general conditions dealing with the legal effect of agreed values in the
policy, so reliance’is presumably placed on the relevant provisions of the national

commercial codes or other applicable 1eglslatlon (see paragraph 20). However, all .
the hull poliecies analysed contain a provision stipulating that the sum insured is the
maximum 11ab111ty of the insurers. 124/ Subsequent provisions, nevertheless vary the

'effect ‘of »this sum as a limitation. Some policies stipulate that the sum insured is

the limit of liability for' the entire period of the policy, whereas others indicate
that it applies on a per voyage basis, thereby creating a new limitation of liability
for each voyage undertaken. lgi/ In either case, the.sum.insured is reduced after
each claim on the policys; however, when the policies have a limitation on a per

‘voyage basis, the sum insured is automatically reconstituted at the end of each

voyage so that it applies in full for the next voyage as though there are as many
policies as there are voyages. Those policies that establish the sum insured as a

Climit of liability for the entire period of the policy also contain a provision
" gtipulating that the sum insured. can be reconstituted after each claim to its
prevums i‘ull value by the payment of an addltlonal premum 126/

‘8. It Wlll be seen from the above analysis that wnder the general condltlons
studied, the system used for the treatment of the sum insured in the case of .
successive claims during the period of the policy more closely resembles the approach
used in the French marine insurance legal regime (see document TD/B/C.4/ISL/30,.

'paragraph 75) than that of the English legal regime, which treats the sum 1nsured 28

the 11m1t of liability of the insurers on a per accident basis. Z/

124/ General condltlons of BEcuador (artlole 22), Peru (used by Popular y

3:Porven1r, article 15), Argentina (article 7) and Mexico (artlcle 14).

/ The per voyage basis for the application of the sum 1nsured is’ establlshed
by the provisions which state, in effect, that each voyage of the ihsured vessél will
give rise to a separate adjustment, each adJustment being considered as if a policy
existed for each voyage. See general conditions of Eeuador (artlcle 26) and Peru

‘(used by Popular y Porvenlr, article 17).

126/ See general conditions of Mexico (artlcle 15) and Argentlna (artlcle 7)
121/ See sectlon 17, MIA, 1906. '
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€9. As to cargo insurance,. the predominant feature of the policies analysed is that
the. indemnity payable for loss or damage of the insured goods is generally based on
their actual value. In this respect the policies also reflect the system used in
cargo policies in the French marine insurance market (see document TD/B/(. 4/ISL/30
paragraph 73) rather than the English system which utilizes an agreed value that is
binding on the parties for the insurable value of the goods. Thus, cargo policies -
generally stipulate that the limit of the indemnity payable is the sum insured or,
if less than the sum insured, the value of the goods at the commencement of the
insurance augmented by frelght ahd other expenses connected with the transport of
the goods, the insurance premium and an amount (usually 10%): representlng the
antlclpated profit. 128/ .

6. - Deductibles and franchises

70. - A deductible may be described as an amount which must be exceeded before a claim
__is recoverable, and then only the amount in excess is payable. It is to.be =

differentiated from a "franchise", which is the amount that myst be reached before a
c¢laim is payable, but once atftained the claim is payable in fﬁll.

71. To the extent English Institute Clauses are attached to Latln American policies,
~the provisions of those clauses will determine the existence and application of a
deductible or franchige in place of any provisions in the general conditions of the
policy. In hull insurance the Institute Time Clauses, Hulls, establish a deductible,
the amount of which is to be set by agreement of the parties (clause 12), The
Institute Cargo Clauses vary according to whether F.P.A.,, W.A., or A1l Risks clauses
are used. "All Risks" conditions exclude any deductible or franchise. W.A.
conditions refer. tothe;mrcentage specified in the policy, so-reference would have to
be made in this case to the general or particular conditions of the policy. TLastly, .
in F,P.A. conditions, the applicable clause (clause 5) is to be read in replacement
of any clause in the general condi tions establlshlng a franchise. . :

72, As to the general conditions of the null insurance pOllCleB atudied, the approanh
varies according o the country concerned. Generally Speaklng, Mexican and Peruvian
general conditions apply only to total cr constructive totul losses and oonsequently,
do not provide for a deductible or franchise. o .

H
Lo

128/ A typical prov151on ig article 15 of the Argentine general condltlons, whlch
reads in the relevant part:

In any case of loss of or damage to goods, and even if the expressed
value has previousaly been accepted, the Company will be entitled to require
proof of the actual value, and if this appears exaggerated and the Company
has not previously expressly approved a specific increase, it will be '
entitled to reduce the sum insured to the cost price plus 10%. The cost’
price shall be determined by means of the purchase invoices or, where
appropriate, by the current prices at the time of loading, increased by a11
the loading expenses, non-reimbursable frelght and the insurapnce premium,
but w1thout interest.

See also the general conditions of Peru (used by Popular y Porvénir, article 17,
and particular conditiéns, article 12), Colombia (used by La Continental, clause 7)
and Mexico (article 16)
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73. However, in. resPect of Mexican condltlons, there is an addltlonal set of clauses,
which can be attached to the general clauses granting cover for partloular average. '
This get of clauses contains a dual deductible of 3% of the value agreed in “the pOllcy
. or & sum agreed upon, whichever is less, but the deductlb]e is not appllcable to _
damege when the vessel has become stranded, has been sunk, burned or entered into a
collision. 129/ There is another additional clause, which can also be attached to

the policy when. the above set of clauses coverlng particular average are used,

applying a deductible (of a sum to be agreed upon) to partioular average claims
arising from each separate accident. 130/ Ecuadorian general conditions™ contaln 8
provision (article 3) which envisages the possibility that the parties will agree 1o
either a franchise ("franguicia no deducible") or a deductible ("frenquicdia® deduolble")
and gives a definition of both termss Argentine general conditions do not expressly
provide for a deductible, though provision is made for "new for old" type-deductions
of one~third of the cost of new parts. In a set of particular conditions studied, a
type of deductlble is provided for by a provision which states: "For this policy to
be valid, the assured must agree -that a sum of noi-less than .v.. of the.total. value_“_
of the damage or loss shall not be covered by this 1nsurance2! 131/

T4. As to the general conditions of the cargo insurance polloles studled both
Ecuadorian and Colombian policies prov1de for the possibility of elther a franchise _
or a deductible, depending on the agreement of the parties, and set forth a definition
of both terms. 132/ . Argentine general conditions.provide- for the possibility of a
coverage "Free of Particular Average" unless caused by designated risks (i.e. "free
of particular’ average unless”) or "With Average" conditions. In the former coverage'
there is a deductible of 5% applied to average claims for.all llqulds.. As to the
latter coverage, provision is made for a franchise, the’ amount of which is to be
agreed upon by the parties. 133/ In Peruvian pollcles, one set of general oondltlons
incorporates a modified version of the Memorandum of “the Engligh Lloyds' S.G., Form,_.
which applies a franchise to some commodities but makes others free of particular mf
average. 134/ Another set of Peruvian general conditions provides for coverage on
"free of particylar average unless" terms without making provision for the use of
either a franchise or deductible. 13 35/ Another set of Peruvian general conditions -
establishes that when particular average is ‘covered it is subject to & franchlse the
amount of which is to be agreed upon by the parties, unless sp901a1 provision is made
for the use of a deductible., 136/ The policy also stipulates the percentages to be.
deducted in addition to the franchise for designated commodities so as to take into
account natural transport losses. lﬁl/ Lastly, Mexican general conditions do not
appear to.provide for the use of a qeduqtible,or a franchise.

129/ Article 1, Endoso de seguro de averia particular (buques)
130/ Clausula de’ indemnizacién deducible (averla partlcular) (buques)

“é_/ Tssued by Antorcha Companla de Seguros, S.A. The amount is o be agreed
upon by the parties %o the oontract S S o

lj_/ For Colombia, general conditions used by La Continental, clause 18{
Ecuadorian general copditions, article 8. Article 945 of the Ecuadorian'.Commercial
Code provides'for a minimum 1% franchise, : ‘ o

133/ See the Argentine general conditions, articles 7 and 8, Article-438 of the
Navigation A¢t provides for a 3% franchise unless adgreed otherwise. : \

134/ Marine Opén Policy used by El Pacifico of Peru.

135/ General conditions used by Popular y Porvenir of Peru.
léé/ Gerieral conditions used by E1 Sol of Peru, érticle 14.
137/ Ibid., article 15.
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¢, Claime for loss or damage

- 75, The pollcles analysed generally contaln.prov1510ns governing the obligatlons of
. the assured to give prompt notice to the insurers of any loss or damage. 133/

. Frequently, provisions are also inserted detailing the need to contact the claims
agent (comisario ‘de averias) of the insurer to undertake a survey of the damaged

goods or vessel, 139/ ' :

f. In. determlnlng the 1ndemn1ty'payable under a marine insurance polloy, the claim

is usually adjusted on the basis of the average, or damage, incurred (accidn de averia)
or on the basis.-of the sbandonmment of the property. Abandonment of the property -
regults. in the transfer of all the rights and liabilities of thé prdiperty to the

ir urer and an adgustment of the claim as a total loss. 140/

.-;:Natiohal legislations and some policies stipulate the rules for determining the.
adjustient of the claim on the basis of the damage incurred. National legislations =~
generally set forth the rules fordetermining the indemnity for thull insurance on the:
basis of an estimation of the necessary repairs or on the actual repairs undertaken,
frequently providing for a "new for old" type deduction of one-third the actual or
estimgbed. cost of repairs. 141/ Rules, are alsgo laid.down in either national
degislations or the general conditions of the policy on determining an 1ndemn1ty

for partial loss or damage in cargo insurance. An example of such rules can be found
in the Argentine general conditions for cargo insurance, which read as follows:

In the case of particular average on goods, the difference shall be ascertained

«between the cash return which the insured merchandise should have produced in

the place of ite destination, had it arrived in sound condition, and ‘that
wirobtained at a public auction after the damage suffered, or else, at -the option”
of the insured, theé deterioration in the merchandise shall be assessed by
carbitrators, so that, in one or other of these ways, the percentage of loss can’’
be determined, which percentage shall be 1ndemn1fled by the company in reapect
meyaf the quantlty lnsured wes 142f : !
78 With the exception of Colombia, most natlonal legislations specify the precise
grounds on which the assured may abandon the insured property. 143/ Policy
tonditions almost invariably contain a list of grounds for abandonment as well; in
some casges expanding and in-others narrowing the restrictive list of possibilities.

138 / For example, hexmcan general hull conditions, article 93 general cargo -}:1
conditions used by Popular y Porvenir of Peru, article 12; and Argentlne general . hull
conditions, article 9. e

139/ See, for instance, Argentine cargo conditions, article 203 Mexican general
R ) conditions, article 15( % and Mexican general hull condltlong, artlcle 10.-

5140/ Some policies, such as article 22 of Ecuadorian general carge conditions,
ipulate that the insurer may decline to accept the property even after paying for
total loss., ”

;ﬂ*/ For example, Argentine Navigation Act, article 435, and the Codes of’
mmerce of- Peru (artlole 184) and Colombia (artlcle 1754).

a4/ Argentlne general conditions, article 9.

& &5/ For example, Code of Commerce of Peru, artlcle 802, and the Argentine
gation Act, articles 457 and 460, . R
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For example, Argentine hull and cargo policies generally reflect the list of grounds
provided by articles 457 and 460 of the Navigation Act although with certain
amendments, such as eliminating embargo or detention by order of a local or foreign .
government as a grounds for abandonment in hulll-insurance. Typical grounds for
abandonment for hull insurance are shipwreck, total loss or the vessel being

rendered absolutely unfit to navigate and unable to be repaired, lack of news,

capture and damage or deterioration amounting to three-quarters of the value of the
insured property. ;4&/ For cargo insurance typical grounds are lack of news about
the vegsel in which the cargo was transported, total lose resulting from shipwreck, .
material deterioration affecting threée-quarters of the value of the ‘insured property, -
the impossibility of the goods arriving at their destination and sale of the goods
owing to deterioration in a port other than the port of departure or destination., 145/

- 79+ Generally speaking, Colombian legislation more closely reflects the English 1ega1

regime than that-of the other Latin -American-countries studied by meking a distinction
between actual total losses and a:constructive total loss, a Aistivction not usnally
drawn in the other nafional legislations analysed, 146/ and. generally reflectlng the -
content of sections 56 to 63 of the MIA, 1906 L

D, Market practices as to: the placement of insurance: the uge of agents and bxokers

80, The use of insurance brokers in the Argentine, Colomblan, Ecuadorlan, Mex1can
and Peruvian markets is optional, however, their use is understood to be 1norea31ng
in view of the complexity of marine insurance.

81. In the Peruvian local market, there is no clear distinction between an insurance
broker and an insurance agent. In Argentine law, a distinction is drawn between an
insurance -agent, who regardless of his connections with an insurer, is authorized only
to receive proposals for the conclusion or modification of insurance contracts, to
deliver the documents issued by the insurer pertaining to the contract and to accept
payment of the premium,_&él/ and an agent "institorio", who is authorized to enter

into insurance contracts directly on behalf of the insurer. 148/ In Ecuador, insurance
brokers are regulated by the General Insurance Companies Act of 13 March 1967, which
stipulates that a broker is an individual professionally engaged to negotiate and
obtain insurance contracts on behalf of an insurance company. Therefore, such brokers
are not independent agents unrelated to insurance companies. ' Howevér, there also exist
what are called "insurance placement agencies", which are either coxporations or
individuals, apparently unconnected with any particular insurer, who undertake to
negotiate and obtain insurance contracts with one or several insurers. Mexican
legislation provides only for ingsurance agents operating on behalf of an insurance
company, though it is understood that certain agents with large portfollos operate

in the manner of brokers,

IEE7 See; :for example, the general conditions -of Ecuador (artlcle 15) and
Argentlna (artlcle 2).
Argentzne Navigation Act, article 460, Sée also- the general conditions used
by El bol article 23 and, for a more restrictive 1lst, the Ecuadorian general
condltlons, article 22,

146/ Although some policies expres sly provide for the coverage of constructive
total losses, defining the term to mean when the repairs amount to three—quarters of
the value assigned to the vessel in the policy, as in article 2 of the Mexican general
hull conditions, or when the damage caused by insured risks exceeds the value of the
vessel in a state for normal navigation, as in article 2 of the general hull conditions
used by Popular y Porvenir of Peru and article 2 of the Ecuadorian general hull
conditions,

147/ Article 53, Insurance Act..

148/ Insurance Act, article 54.
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82, In the case of Peru, the professional qualifications for an insurance broker are,
known to be proof of Peruvian nationality and residence, compliance with tax
commitments, the right to full exercise of civil rights, at least two years' experience
in an insurance company or insurance producer enterprise, and proof of good conduct.

In both Peru and Ecuador, insurance brokers are subject to control by the
Superintendent of Banks and Insurance, It is understood that a draft law has been
roposed in Argentina concerning the regulation of the activities of insurance

agents which is currently being studied by the Legislative Advisory Chamber.,

83, As a general rule it sppears that the applicable regulatory provisions do not
“require the posting of a guarantee or impose other types of financial responsibility.
However, brokers or agents are subject to the imposition of sanctions ranging from
warnings to the annmulment of their licences to operate in the event of misconduct. 149/

Falalh L Vol

e i e

149/ For example, Supreme Decxee No. 019-79-EF of Peru, article 12; and
glamento-de Agentes de las Instituciones de Seguros of Mexico, 29 September 1955,
articles 18-31, \




