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DRAFT ARTI CLES FOR A CONVENTI ON ON ARREST OF SHI PS

Note by the secretariats of UNCTAD and | MO

I NTRODUCT! ON

The Joint Intergovernnental G oup of Experts on Maritinme Liens and
Mort gages and Rel ated Subjects, at its ninth session, conpleted consideration
of the draft articles for a convention on arrest of ships, as contained in
docurent JIGE(IX)/2, TD/B/ICE 1/2, LEGMM39. It therefore requested the
secretariats of UNCTAD and I MO, in consultation with the Chairman of the
Joint Goup, to prepare a revised set of draft articles on the basis of the
deci sions taken by the Group (see the report of the Joint Group at its ninth
session, JIGE(IX)/4, TD/B/ICGE 1/4, LEG MM 41, paragraph 9).

The Joint Goup also recommended “to the International Maritime
Organi zation (I MO Council and to the Trade and Devel opnent Board of UNCTAD
that they consider favourably, on the basis of the useful work done so far,
proposing to the General Assenbly of the United Nations the convening of a
di pl omatic conference to consider and adopt a convention on certain rules
relating to the arrest of sea-going ships on the basis of the draft articles
prepared by the Group of Experts” (see the report of the Joint Goup at its
ninth session, annex 1).

Thi s document has been prepared, in consultation with the Chairman of
the Joint Group, in response to the above request. It is to serve as the
basis for the work of a possible diplonmatic conference convened by the
General Assenbly of the United Nations. The docunent contains two parts.
Part A includes revised draft articles for a convention on arrest of ships,
and part B contains draft final clauses prepared by the secretariats on the
basis of the final provisions of the 1993 International Convention on
Maritime Liens and Mortgages (1993 MM Conventi on).
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Part A

DRAFT ARTI CLES FOR A CONVENTI ON ON ARREST OF SHI PS

Article 1 - Definitions

(1) "Maritinme clainf means any [claimconcerning or arising out of the

owner shi p, construction, possession, nmanagenent, operation or trading of any
ship, or concerning or arising out of a nortgage or an "hypotheéque" or a
regi strabl e charge of the sanme nature on any ship, such as any]* claimin
respect of:?

(a) | oss or damege caused by the operation of the ship;

(b) loss of life or personal injury occurring, whether on |and or
on water, in direct connection with the operation of the ship;

(c) sal vage operations or any sal vage agreenent;
(d) the renoval or attenpted renoval of a threat of damage

i ncludi ng damage to the environnent or of preventive measures
or simlar operations, whether or not arising under any

1, Opinions were divided within the Joint Goup as to whether article
1(1) should adopt a simlar approach to that of the 1952 Convention and
provi de an exhaustive list of maritime clains, or whether it should adopt a
nore flexi ble approach of retaining an open-ended list. The question was
therefore left to be decided at a | ater stage by a diplonmatic conference.
See the report of the Joint Goup at its ninth session (JIGE(IX)/4,
TO'B/ 1 GE. 1/4, LEG MM 41), annex |1, paragraphs 2-3.

2. Article 1(1) was amended by the Informal Wrking Goup set up during
the eighth session of the Joint Goup to ensure that all clains granted
maritime |lien status under the 1993 International Convention on Mritine
Li ens and Mortgages are included without creating duplication or
i nconsi stency wi thin various subparagraphs.

Subpar agraph (a) has been anended to avoi d inconsistency wth sub-
par agraph (h). Subparagraphs (d) and (p) have been redrafted. The word
“construction” in original subparagraph (mhas been replaced by “buil di ng”
and the term “charges” has been used in subparagraph (n)in place of “pilotage
dues”. Subparagraphs (s) and (v) had been nerged by the Informal Wrking
QG oup. They are, however, kept separate because of the cross-reference nade
inarticle 4(1) to article 1(1)(s), as pointed out in the Sessional G oup.
The word “regi stered” has been added before “nortgage” and “hypot heque”. For
di scussions on article 1(1), see the report of the Informal WWrking G oup
(annex Il of the report of the Joint G-oup) and the report on the work of
the Sessional Goup (annex Il, paragraphs 2-14).
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(e)

(f)

(9)

(h)

(i)

(i)

(k)

(1)

(m

(n)

(0)

(p)

(q)

i nternational convention, or any enactnent or agreenent, or
| osses incurred, or likely to be incurred, by third parties;

costs or expenses relating to the raising, renoval, recovery or
destruction of the weck of the ship or its cargo;

any agreenent relating to the use or hire of the ship, whether
contained in a charter party or otherw se

any agreenent relating to the carriage of goods or passengers
in the ship, whether contained in a charter party or otherw se;

| oss of or damage to or in connection with goods (including
I uggage) carried in the ship;

general average;

t owage;

pi | ot age;

goods, materials, provisions, bunkers, equipnent (including
containers) or services supplied to the ship for its operation
or mai nt enance;

bui | di ng, repairing, converting or equipping of the ship;

port, canal, and other waterway dues and charges;

wages and other sums due to the master, officers and other
menbers of the ship's conplenent in respect of their enpl oynent
on the ship, including costs of repatriation and soci al

i nsurance contributions payable on their behal f;

master’ s di sbursenents and di sbursnents nmade by shi ppers,

dem se charterers, other charterers or agents on behalf of the
ship or its owners;

i nsurance prem uns (including nutual insurance calls) in

respect of the ship, payable by or on behalf of the shipowner
or dem se charterer
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(r) any conmmi ssions, brokerages or agency fees payable in respect
of the ship by or on behalf of the shipowner or deni se
charterer;
(s) any dispute as to ownership or possession of the ship;
(t) any di spute between co-owners of the ship as to the enpl oynment

or earnings of the ship;

(w a registered nortgage or a registered "hypothéque" or a
regi strabl e charge of the sanme nature on the ship;

(v) any dispute arising out of a contract for the sale of the ship.
(2) "Arrest" nmeans any detention or restriction on renoval of a ship as a
conservatory neasure by order of a Court to secure a maritine claim but does
not include the seizure of a ship in execution or satisfaction of a
judgenent, arbitral award or other enforceable instrunent.?
(3) "Person” neans any individual or partnerships or any public or private
body, whether corporate or not, including a State or any of its constituent
subdi vi si ons.

(4) "Claimant" neans any person asserting a maritinme claim

(5) "Court" means any conpetent judicial authority of a State

Article 2 - Powers of arrest

(1) A ship may be arrested or released fromarrest only by or under the
authority of a Court of the Contracting State in which the arrest is mde.

(2) A ship may only be arrested in respect of a maritinme claimbut in
respect of no other claim

5. Article 1(2) was redrafted at the ninth session of the Joint G oup.
It was, however, felt that in viewof its inportance, it mght need further
consi deration. See the report of the Joint GQoup at its ninth session, annex
I, paras. 16-22.
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[(3) A ship may be arrested even though it is ready to sail or is sailing.]*

(4) A ship may be arrested for the purpose of obtaining security

notw thstandi ng that, by virtue of a jurisdiction clause or arbitration
clause in any relevant contract, or otherw se, the maritime claimin respect
of which the arrest is made is to be adjudicated in a State other than the
State where the arrest is made, or is to be arbitrated, or is to be

adj udi cated subject to the |law of another State.

(5) Subj ect to the provisions of this Convention, the procedure relating
to the arrest of a ship or its release shall be governed by the | aw of the
State in which the arrest was nade or applied for

Article 3 - Exercise of right of arrest

(1) Arrest is perm ssible of any ship in respect of which a maritime claim
is asserted if:?®

(a) the claim against the owner, denmi se charterer, manager or
operator of the ship is secured by a maritine lien and is
within any of the follow ng categories:

4 Article 2(3) was placed in brackets at the ninth session of the
Joint Goup. See the report of the Joint Goup at its ninth session, annex
Il, paras. 32-38.

5. Article 3 was subject to extensive discussions within the Joint
QG oup. The text of the article was anmended at the ninth session on the basis
of the proposal put forward by the del egation of the United States of Anerica
and proposal s of other del egations. The words “cl ai ns agai nst the owner,
dem se charterer, nanager or operator of the ship” have been included in
par agraphs 1(a) and (b); subparagraph (b) dealing with the right of arrest in
respect of national naritime liens is placed in brackets. The words “a
nortgage, or an ‘hypothéque’ or registrable charge of the same nature” are
used in paragraph 1(c). It was however felt that the use of the term
“registrable” in this context should be further considered. Paragraphs
1(e)(ii) and 2(b), dealing with the right of arrest for clains not secured by
amaritine lien for which the dem se charterer and tine charterer were
personal ly liable, are placed in brackets. The concept of clains based on
tort is introduced in paragraph 1(a)(v) in the sane way as in article 4 of
the 1993 MM Convention. For discussions on article 3, see the report of the
Joint Qoup at its ninth session, annex Il, paras. 50-65.
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wages and other sums due to the master, officers and other
menbers of the ship's conplenent in respect of their enpl oynent
on the ship, including costs of repatriation and soci al

i nsurance contributions payable on their behalf,

(ii) loss of life or personal injury occurring, whether on
| and of on water, in direct connection with the
operation of the shinp,

(iii) reward for the salvage of the shinp,

(iv) port, canal, and other waterway dues and pil ot age dues,

(v) physi cal | oss or danage (based on tort) caused by the
operation of the ship other than loss of or damage to
cargo, containers and passengers' effects carried on the
shi p; or

[the clai magainst the owner, dem se charterer, nmanager or
operator of the ship is secured by a maritinme lien, other than
those referred to in paragraph (a), recognized under the | aw of
the State where the arrest is requested; or]

the claimis based upon a nortgage or an "hypothéque" or a
regi strabl e charge of the sanme nature; or

the claimis related to ownership or possession of the ship; or

the claimis not covered by (a), (b) , (c) or (d) above and if:

(i) t he person who owned the ship at the time when the
maritime claimarose is personally liable for the claim
and is owner of the ship when the arrest is effected [,
or

(ii) the dem se charterer of the ship is personally liable
for the claimand is dem se charterer or owner of the
ship when the arrest is effected].
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(2) Arrest is also perm ssible of any other ship or ships which, when the
arrest is effected, is or are owned by the person who is personally liable
for the maritine claimand who was, when the claimarose:

(a) owner of the ship in respect of which the maritime claim
arose[; or

(b) dem se charterer, tinme charterer or voyage charterer of that
shi p].

Thi s provision does not apply to clains in respect of ownership or
possessi on of a ship.

(3) Not wi t hst andi ng the provisions of paragraphs (1) and (2) of this
article, the arrest of a ship which is not owned by the person allegedly
liable for the claimshall be permssible only if, under the aw of the State
where the arrest is demanded, a judgenent in respect of that claimcan be
enforced against that ship by judicial or forced sale of that ship.

Article 4 - Rel ease from arrest

(1) A ship which has been arrested shall be rel eased when sufficient
security has been furnished in a satisfactory form save in cases in which a
ship has been arrested in respect of any of the maritinme clainms enumerated in
article 1(1)(s) and (t). In such cases, the court may permt the person in
possession of the ship to continue trading the ship, upon such person
furnishing sufficient security, or may otherw se deal with the operation of
the ship during the period of the arrest.

(2) In the absence of agreenent between the parties as to the sufficiency
and formof the security, the Court shall determine its nature and the anount
thereof [, not exceeding the value of the ship].®

(3) Any request for the ship to be rel eased upon security being provided
shal | not be construed as an acknow edgenent of liability nor as a waiver of
any defence or any right to limt liability.

5. Foll owi ng comrents nade by sone del egations concerning limting the
amount of the security to the value of the ship, the phrase “not exceeding
the value of the ship” in paragraphs 2 and 4(b)(ii) is placed in brackets.

See the report of the Joint Goup at its ninth session, annex Il, paras. 68-
77.
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(4) (a) If a ship has been arrested in a non-party State and i s not
rel eased al though security has been given in a State Party,’
that security shall be ordered rel eased on application to the
Court in the State Party [save in exceptional cases where it
woul d be unjust to do so].?

(b) If in a non-party State the ship is rel eased upon satisfactory
security being provided, any security given in a State Party
shal |l be ordered released to the extent that the total anopunt
of security given in the two States exceeds:

(i) the claimfor which the ship has been arrested[, or

(ii) the value of the ship,

whi chever is the | ower].

Such rel ease shall, however, not be ordered unless the security given
in the non-party State will actually be available to the claimnt and
will be freely transferable.

(5) Where, pursuant to paragraph (1) of this article, security has been

provi ded, the person providing such security may at any tine apply to the
Court to have that security reduced, nodified, or cancelled.

Article 5 - Right of rearrest and nultiple arrest

(1) Where in any State a ship has already been arrested and rel eased or
security in respect of that ship has already been given to secure a maritine

. For the sake of clarity, consideration nmay be given to inserting the
term®“in respect of the sanme clainf after the words “a State Party” in
par agr aphs 4(a) and (b) of this article.

8 In view of the concerns expressed by sone del egati ons concerning
t he vagueness of the term“unjust” and the limted application of the proviso
in this subparagraph, the phrase “save in exceptional cases where it would be
unjust to do so” was placed in brackets. See the report of the Joint G oup
at its 9th session, annex I, paras. 74-76
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claim that ship shall not thereafter be rearrested or arrested in respect of
the sane maritime clai munless:

(a) the nature or amount of the security already obtained in
respect of the sane claimis inadequate, provided that the
aggregat e anmount of security may not exceed the value of the
ship;® or

(b) the person who has al ready given the security is not, or is
unlikely to be, able to fulfil sonme or all of his obligations[;

or

(c) the ship arrested or the security previously given was rel eased
either:
(i) upon the application or with the consent of the clai mant

acting on reasonabl e grounds, or

(ii) because the claimant could not by taking reasonable
steps prevent the rel ease].?®

(2) Any ot her ship which would otherwi se be subject to arrest in respect
of the sane maritinme claimshall not be arrested unl ess:

(a) the nature or amount of the security already obtained in
respect of the sane claimis inadequate; or

(b) the provisions of paragraph (1)(b) or (c) of this article are
appl i cabl e.

(3) "Rel ease" for the purpose of this article shall not include any
unl awful rel ease or escape fromarrest.

 If it is decided not to limt the anmount of security to the value of
the ship in article 4(2) and 4(b)(ii), for the sake of consistency the
necessary drafting anendnent shoul d al so be nade in respect of the proviso of
article 5(1)(a).

10 Paragraph 1(c) of article 5 had been placed in brackets at the
seventh session of the Joint Goup. For discussions on article 5 see the
report of the Joint Goup at its ninth session, annex II, paras. 79-83.
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Article 6 - Protection of owners and denise charterers of arrested ships

(1) The court may as a condition of the arrest of a ship, or of permtting
an arrest already effected to be naintai ned, inpose upon the claimant who
seeks to arrest or who has procured the arrest of the ship the obligation to
provi de security of a kind and for an ampunt, and upon such terns, as may be
determined by that Court for any |oss which may be incurred by the defendant
as a result of the arrest, and for which the clainmnt may be found |iable,

i ncludi ng but not restricted to such | oss or damage as may be incurred by

t hat defendant in consequence of:

(a) the arrest having been wrongful [or unjustified];?* or

(b) excessive security having been demanded and obt ai ned.

(2) The Courts of the State in which an arrest has been effected shal

have jurisdiction to determ ne the extent of the liability, if any, of the
claimant for |oss or damage caused by the arrest of a ship, including but not
restricted to such | oss or danmage as may be caused in consequence of:

(a) the arrest having been wongful [or unjustified], or

(b) excessive security having been demanded and obt ai ned.

(3) The liability, if any, of the claimant in accordance with paragraph
(2) of this article shall be determ ned by application of the |aw of the
State where the arrest was effected

(4) If a Court in another State or an arbitral tribunal is to determne
the nerits of the case in accordance with the provisions of article 7, then
proceedings relating to the liability of the claimant in accordance with
paragraph (2) of this article may be stayed pending that deci sion.

1. The word “unjustified” in paragraphs 1(a) and 2(a) has been pl aced
in brackets follow ng a proposal fromthe del egation of the United Ki ngdom
whi ch was supported by sone del egations. See the report of the Joint Goup
at its ninth session, annex Il, paras. 84-87
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(5) Where pursuant to paragraph (1) of this article security has been
provi ded, the person providing such security may at any tinme apply to the
Court to have that security reduced, nodified or cancell ed.

Article 7 - Jurisdiction on the nerits of the case

(1) The Courts of the State in which an arrest has been nmade or security
given to prevent arrest or obtain the release of the ship shall have
jurisdiction to deternmine the case upon its nerits, unless the Parties
validly agree or have agreed to submt the dispute to a Court of another
State which accepts jurisdiction, or to arbitration

(2) Not wi t hst andi ng the provisions of paragraph (1) of this article, the
Courts of the State in which an arrest has been nmade, or security given to
prevent arrest or obtain the release of the ship, may refuse to exercise that
jurisdiction where that refusal is permitted by the law of that State and a
Court of another State accepts jurisdiction

(3) In cases where a Court of the State where an arrest has been made or
security given to prevent arrest or obtain the rel ease of the ship:

(a) does not have jurisdiction to determ ne the case upon its
merits; or

(b) has refused to exercise jurisdiction in accordance with the
provi si ons of paragraph (2) of this article,

such Court mmy, and upon request shall, order a period of time w thin which
the claimant shall bring proceedi ngs before a conpetent Court or arbitra
tribunal

(4) If proceedings are not brought within the period of tinme ordered in
accordance with paragraph (3) of this article then the ship arrested or the
security given shall, upon request, be ordered rel eased.

(5) If proceedings are brought within the period of tine ordered in

accordance with paragraph (3) of this article, or if proceedings before a
conpetent Court or arbitral tribunal in another State are brought in the
absence of any such order, then unless such proceedi ngs do not satisfy
general requirenments in respect of due process of law, any final decision
resulting therefromshall be recognized and given effect with respect to the
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arrested ship or to the security given in order to prevent its arrest or
obtain its rel ease.

(6) Not hi ng contained in the provisions of paragraph (5) of this article
shall restrict any further effect given to a foreign judgenent or arbitra
award under the law of the State where the arrest of the ship was made or
security given to prevent its arrest or obtain its rel ease.

Article 8 - Application
(1) This Convention shall apply to any seagoing ship within the
jurisdiction of any State party, whether or not that ship is flying the flag

of a State Party.

(2) The Convention shall not apply to ships owned or operated by a State
and used only on Government non-conmercial service.

(3) Not hing in this Convention shall be construed as creating a maritime
lien.
(4) Thi s Convention does not affect any rights or powers vested in any

Government or its departnents, or in any public authority, or in any dock or
har bour authority, under any international convention or under any donestic
law or regulation, to detain or otherw se prevent fromsailing any ship
within their jurisdiction.

(5) Thi s Convention shall not affect the power of any State or Court to
make orders affecting the totality of a debtor's assets.

2 Article 8(1) was anmended at the ninth session of the Joint Goup by
the inclusion of a requirnent that the vessel be subject to the jurisdiction
of a State Party. It was al so proposed by sone del egations that the words
“where the order has been nade” shoul d be added after the phrase
“jurisdiction of any State Party”. See the report of the Joint Goup at its
ninth session, annex |1, paras. 93-102.

3. It was proposed by one del egation that paragraph (3) of article 8
shoul d either be an independent article or formpart of article 3. The
deci sion on the question was postponed to a later stage. See the report of
the Joint Goup at its ninth session, annex Il, para. 105.
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(6) Not hing in this Convention shall affect the application of
i nternational conventions providing for limtation of liability, or domestic
| aw giving effect thereto, in the State where an arrest is effected.

(7) Not hing in this Convention shall nmodify or affect the rules of law in
force in the States Parties relating to the arrest of any ship physically
within the jurisdiction of the State of its flag procured by a person who has
hi s habi tual residence or principal place of business in that State, or by
any ot her person who has acquired a claimfrom such person by subrogation
assi gnment or otherw se.
Article 9 - Reservations

A State may, when signing, ratifying, accepting or acceding to this
Convention, reserve the right to refrain fromapplying the Convention to
ships not flying the flag of a State Party.

Part B
DRAFT FI NAL CLAUSES
Article A
Signature, ratification, acceptance, approval and accession

1. Thi s Convention shall be open for signature by any State at
.......... , from..........., to ........... and shall thereafter renmnin
open for accession.

2. States nay express their consent to be bound by this Convention by:

(a) signature wi thout reservation as to ratification, acceptance or
approval ; or

(b) signature subject to ratification, acceptance or approval
followed by ratification, acceptance or approval; or

(c) accession.

3. Ratification, acceptance, approval or accession shall be effected by
the deposit of an instrunent to that effect with..............
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Article B
Entry into force

1. This Convention shall enter into force ....... following the date on
which ... States have expressed their consent to be bound by it.
2. For a State which expresses its consent to be bound by this Convention
after the conditions for entry into force thereof have been met, such consent
shall take effect ............. after the date of expression of such consent.

Article C

Denunci ati on

1. This Conventi on may be denounced by any State Party at any tine after
the expiry of ..... fromthe date on which this Convention enters into force
for that State.

2. Denunci ation shall be effected by deposit of an instrunent of
denunciation with ...

3. A denunci ation shall take effect one year, or such |onger period as

may be specified in the instrunment of denunciation, after the receipt of the
i nstrunent of denunciation by ..........

Article D

Revi si on and anmendnent

1. A conference of States Parties for the purpose of revising or amendi ng
this Convention shall be convened by .......... at the request of one-third
of the States Parties.
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2. Any consent to be bound by this Convention, expressed after the date
of entry into force of an anendnent to this Convention, shall be deened to

apply to the Convention, as anended.

Article E

Nat i onal | aws

Each State Party shall communicate to the depositary the texts of any
| egi sl ative and ot her neasures pronulgated in order to inplement this

Convent i on.
Article F
Deposi tary
1. This Convention shall be deposited with ..........
1. The depositary shall
(a) informall States which have signed this Convention or acceded

thereto, and all Menbers of the O ganization, of:

(i) each new signature or deposit of expression of consent
to be bound by this Convention together with the date
t her eof ;

(ii) the date of the entry into force of this Convention;

(iii) the deposit of any instrunent of denunciation of this
Convention together with the date on which it is
recei ved and the date on which the denunciation takes
effect;

(iv) the receipt of any reservation, declaration or
notification nade under this Conventi on;

(v) the receipt of any texts commnicated in accordance with
article E
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(b) transmt certified true copies of this Convention to all States
whi ch have signed this Convention or acceded thereto.
Article G
Languages
This Convention is established in a single original in the Arabic,
Chi nese, English, French, Russian and Spani sh | anguages, each text being
equal | y authenti c.
DONE AT .......... this ....... , one thousand ni ne hundred and ni nety-

I N WTNESS WHERECF t he under si gned being duly authorized by their
respective Governnments for that purpose have signed this Convention.



