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“Critical’ ‘analysis-of thé congept. of :fauli. AAn —
motor third party liability and possible measures almed at T
r?}.lmprov1ng and fa0111tat1ng the operat¢on of this s;stem '

Professor S. Fredericcr

In most ‘countries of the worli, motor 1nsurance covers a "thlrd. par‘cy
l:l.abllrty" based on-thé ‘eoncelt of fors %, or operates.in a sys’cem in which
the fault (e g. the v:.ct:ur) plays a role. If we take the situation in )
Eurcpé, the 1:La.b11:r.ty is baged on. the- fault ("'bcart") in Great Britain; on .
the Continent, the liability is more "objective" (based on the rlsk)', it
the victim will receive no compensation if the car driver can prove that he
cou.ld. not avold the accidernt caused by the fault of the other party. The
twe” systems d:.ffer principally by “the fa.\:b that the burden of . proof‘ 1s
shifted from the thlm w0 the arlver. D e U

In colonial tlmes, both systems were 1n‘broduced by ‘the Europea.n coun‘trles

in the:l.r colonles._ 'In the former British colonies, the "tort" system is .
appl:x.ed‘ in the former French colonies,: the: rulevis. d_lrec’ced more ‘bowardsv
"ohJectlve" l:.a,b:l.lrhy, but both systems have: in:common the. prlnclple ‘tha.‘b, .

no‘l: every v:.c‘tlm reeelves compense:tlon. - ..::,:.," . o

" The' “thlrd pa,rty llab:.l:.‘ty" sys*tems, untll some yea.rs ago, ‘ware a.pplled.f
in practioall,; all -countries of'the world, and: ia: the last. decades, and |
espec:.a.lly ‘after world war II, "third:party llabj.la.t,f" msura.nce was ma.de N

compulsory for motorzsts in many oft them. T ey

The systems in which the "third pa:r'by llabllify", lc.o'u;‘)le’& with com- -
pulsory 1nsura.nce. is- a.pplled, ‘have. u,sually the following characterlstlcs.

1. The v:Lc'l::Lm who, 'by h:u.s owWn n.eglz.gence, is fully. respons:.ble, gets no
o "compensauon at-all; ir he is partly responsibley he wz.ll recover only
@ propc tlona.l pa.z‘t of n:Ls loss, - o s N
. . e . ,
2, I'The v:l.c‘hlm rece:.Ves a sompensat:.on from the insurer_ of the dr:.ver, not
- from hls own' insurer; so the relationship. between the. v:.ctlm and. 'the
' :Lnsurer who ha.s to: pa.y is ‘tha.t of a.nta.gomsm. R - .

3. The compensation depends on the a.c‘cua.l loss. if the loss is hlgh the
amount which the victim will receive will be high. For losses of an
econsmds.aharactar. (danags o ,DToperty, -e.g. the car, loss of . earnings),

~-dlie rLCH peofflﬁe*uil; HOTmally receive ‘moré tHad the oo ”Tf":;;-'lg ek

-t

“gdryy ' Aigh incomeig deprived of if, He will gé% & h.lgh cumplmi %-.ton.

4. Not only economic. loss; but alsc some non-econcmic. losses are compen-—
sated; this mora.l dama.ge can be h:.gh. : : :

5. '_"'For compensa‘h'lcn for bod:Lly mJurles talces the . fom of alloea,tlon of :
R a. lump sum, or of neriodlcal pa.ymen'bs._'~_ o o )
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6. Sometimes, a close relative- of the drlver cannot - claam agalnst hlS
1nsurance company. LI :

Te The insurance whlch covers this "™third party llablllty" in most countries
is unlimited. In other countries there is a limitation, either per
victim; or per accident.

T it it e

8. If the drlver who caused an ééél&ént is unlnsured or unidentified, the
compensatioh comes out of a '"Guaraniee Furd" which is 'set up by the

Gevernment, and flnanced by funds from all motor insurance companles;

9. The settlement of clalms may be protracted, because 1n many cases court f
action mu’at be taken. . , :

Fbr a long tlme now- the shortcomlngs of the system based on’ “third party&_
1iability" are quite obvious. The criticisms of all systems baséd on the
concept of “tort 11ab111ty" relate to two basic approaohes-

(a) The dzscrlmlnatloﬁ amongst persons prejudlced by the accident, who, from
now on will be referred t6 as: "victims": some of these v1ct1ms arg’ ndt 1ndem—;.
nified at all,:'even though the consequences of the accident may be ‘as dls—
tressing to them as to the "innocent" vietims.- The penaltyywhich could involve
the loss of all income, or a relatlvely large pecuniary lossy . is out of
proportion to-their:-negligence, since all drlvers, even the most prudent ones
make mistakes:when -driving. : Furthermore; ‘sorie "innocent™ victims recelve ho
indemnity whatsoever (e.g. victims of accidents’ ‘caused by vehlcles which are
not identified, drivers at fmit but whose fault is not proven, membérs of the
family of the drlver who is at fault)

(v) The delays and the cost . of 1ndemnlsat10n. since it is nedessary 46
establish the fault of one of the parties involved in an accident,. this could
give rige to disputes.which involve" high- expend;ture. ObV1ously, ‘the’ sums of*
money put at-the disposal of the insurers by the insured are meant to be used
for compensating victims and not for covering such expenses. This is why the
idea of an insurance based on "no fault", under which the responsibility for
traffic accidents: be abolished, has been advocated, These systems will be
examined in detail in my Second paper. " Others have. attempted to improve the
functioning of the traditional sysiem. The measures which are adopted or
advocated to this end will be explained later.

hodllx 1n]nr1es

Social-security schemes ‘afe widely dpplied in Europe.‘ We “can safely
assert that most of the population is eovered under these schemes. Social

security covers some.of the basic needs—-of-vietims—of -accidents: payment of

a part of medical fees incurred; payment of an- 1ndemn1ty for incapaclty to
work, These payments made by social securi’y apply to all accidents, be they
& road accident, or an accident occurring in the private life of the victim.
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Since the vietim. of-a traffic agcident receives basic payments from the -

social security, :it can ke argued that traffic insurance covers.only the.;g~>w
vcomolemenia:y needsy; -and ag--such, ;the "thipd ;party liability’ motor imsurance
“is merely:a complementary cover to.that -of the social:.seeurity, -and-therefore .
the opinion of the publlc -and -that of - the Jurlsts on -the:questioen of -the - .. .
necesgeity to reform motor insurance mey differ considerably - dependlng on

how well the soeial secur*ty lan ig establlahed and develoged 1n & -glven

....... _wmu.& b g At «q-‘ Pt
country. : o '

Y Nevertheless, e have to note that often there is- no ooordlnatlon R
between the legal framewerk governing. the social ; secur1ty ‘on the -one . hand,
and the" prxvate 1nsu'anee on the other. Thls is why in some countrles,
1t private- 1nsurance ‘pays only. the additional. indemnity. not covered by ithe
social security, while in other’ countrzes the.social securlty, upon payment
of compensaxl ; to the v1ct1ms, obta;ns a rlwht of : subrogatlon agaanst the..
motorklnsurers.; Such procedure involves hlgh expenses which are:- con31dered .
wasteful;: gince: this entalls 1n fact burdening those insured.in motor with .-
charges which. should normally be 1ncumbent-upon the 1nsured under the socxalxw
security schemss. R I o . BRI P,

Measures which ‘e Vﬁ‘%?”mwrove fEE"fﬁné%loﬁ1néffﬁ“fBé"E%%tEm _ased on. the
concent of fault ‘ «,_ SO .ﬁ o _,ﬁ,w?,_ﬁm : 2

After thls 1ntroduotory remark, we shall con31der the deqalopment whlgb,
took place -over fhe - last few years, aiming at: 1mprov1ng the situation-of .
victims, to- reduce the -expenges incurredain “the settlement of claims, and. to
apply more. equlty in the allocatlon of charges among the . 1nsured through
adaptation of premiums, . = e i St e i e esl T T T

I. MeaSures whych Fend boremsy ‘“'”t’Eﬁ’é’ “é“:‘:’cu Tbx’f P VIR
e e -—'!——9—-

il S

- The present tendency prevailiug in many countries,is to maintain the’
system based. . "the concept Qf "#ort", but in the meantlL to remedy spma of
its’ shortcomlngs.zﬁg_‘. ‘ . : . e

5
it
j
|
i
5
T
b

“A. Ekten51on of 1nsurance cover to certa;n neonle,who are not 1ndemn*f1ed

The ~gcope of motor 1nsuranoe ‘cover. was, gradually extended to 1ncludﬁ

. ;‘sﬁ Ml R e e G o s

categories 0P VHCTInEWHO Were O TE B Sk e 1oed ¢

le .

mngeral countrles'of Europe are xncreaslngly awgre of the pllght of semer
categorles of vzctlmsh especlally pedestrians and cyclists who-are often <. ..
victims-of serious, _accidents. for Wthh ‘they.are theoretically. "respons1ble"

: _ ; it : 18 BOt Commensurate with® their ™ -
"neglxgence" .g. chlldren gullty of carelesaness due to their:tender age;:
elderly people whoae eye51ght and/or hearlng diminish with -age. A 1973 convﬁntlon
of the Council of Europe lntroduced A presumption of. negligence on.thg part.of:
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the driver who causes an.accident, yet permitting him to prove that the :
viectim is exclusively responsible, and to attribute to him - all the
consequences- arising out of the victim's negligence. Nevertheless, this
measure results in a considerable improvement ‘of the situstion of- the L
victims 1n cages where thelr negllgen e oannot be proven. -

2.;‘ Mbasures annlzcable.to bodll‘ 1nJur1es'exclu31ve1

(a) This refers o the prohibition to exclude from the indemnisation,
due from the insurer; of the members of’ the family of the driver who wvere
being transported by him.  Initially, several laws providing motor compulsory
insurance prohibited the family of the driver from exercising the right of
suing his insurer. This measure was being justified on the basis of p0331b1e
fraud or collusion, and in the case of a marrisd couple, of their joint -
patrimony - which makes it inconveivable that a wife: could demand damages =
from her husband, since their property jointly constltutes .a single patrlmony
This clause of exclusiocn was abolished in several countries taking into '
consideration that the members of the family of the driver are 1nnocent
victims of his fault, and thus should be indemnified. L

(b) Taklngfout personal accldent cover for lessengers

it S e a.-«-"" ¢~ .-.’n._.. e me e s .-v.a_—?:.;'

.a.«-. L g iis e

- Thls %ype of 1nsurance, "which is not compulsony, is.very- popular in-

some countries. It covers death, temporary or permanent invalidity and
medical expenses. The amounts generated by such cover are.not very hlgh,

yet it is very useful since it enables the victims to receive a payment -
without too much delay. Moreover,it oovers the driver of the vehicle hlmself,
who ~ under. all systems based on. the concept of tort - is excluded, lf he 1s.

considered responsible for the accident.

Meagures applicable 1o property damage: extension of the soope, of
Guaran%ee Fund to include property. damage. ﬂ},<h~<;s-+‘:ae¢vww_ha»ff~:

The Guarantee Fund, the scope of ‘which was 1n1t1allv confined to bodlly ,
injuries, has been extended in certain countriés to include property damages ..
This extension of scope is not yet generalised because of the risk: of frauid,
gsince it is often impossible to verify the declaration of the owner tha# his
vehlq{g;wgg*gqggged by .another, vehlcle.r;n;;;w,~=;y.wd@thuﬁ,ﬁ et r

B, Measures which tend to 1ntroduce better forms of indemnisation: ™ |

Indexation of benefits ' : T

3.

, . In the case .of' \8erigus. pérmanant: invalidity, (for. sxempley: -mepe-dRan: two~
thlrdfj} ctims of motor accidents. ‘should -receive-a.regular.incone- which
permits them to cover their needs.. Instead of a lump sum indemnity, in some
countries benefits are paid on a monthly basis. In order to avoid the un— .
favourable effect of the loss of power of ‘purchase of money, theése benefits _]
are:tied to-an index and the amount of thé bensfits paid fluctuatesnaccordlng -

%_;tQ*ihaJnc2emenxswefu#hewzn&exfchnsen {aTg Cost of 11v1ng index, retall pricess

etc.). Since indexation is an unknown factor to ‘the-insurance company’ at the .

- time when it must constitute the reserves serving the payment of perzodlc

beneflts, ail differences- resulting from indexation ‘are charged to the
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Guarantee Fund, or any other bday v ﬁﬁgé”df‘ﬁbﬁpﬁnsatrum,~ccns¢1buved
by all insurance:éompanles or. even the State. L

.-

II. Measurcs wanich tend to ensure fhe financial eguilibrium of the system

.

R ﬂ;3 MeasuréS“related‘to insuranue

Varlous méasures have been 1ntroduced to 11m1t the expenses of the
insurers, or to increase premiums of those who cause more accidents than is
gtatistically normal.

1. In&exailon of premlums'

In order to meet the ponstantly‘lncrea31ng cost of losses, whlch follows
the "increases im salaries,: the insurers: endeavcured to obtain approval of the
;, principle of. indexation: ‘of premiums elthercnmmensnrateWIth the increase 1n
the cost of living, or with the movements: of. industrial prices which also
reflect the level of salaries, These efforts were often thwarted by govern—
ments which do not welcome any abrupt rise in motor. insurance premiums.

2e Personallsailon of Eremlums

We all know thai aocldents -are malnly due to human factors €the character

of the driver, ‘his physical condltlon, the number of kilometers he drives within

a year, etc. ). Insurers have ftried to- influence:the drivers! behav1our by-at
-least obliging those with bad -agcident records to pay moré premlums,‘thus-"“

perscnalising the premiums. In the United States, tariffs are extremely

. fom) :.categflmmzd Jake-into consideration-a-great -number of factorsi age, sex,

proféssmon ‘of the driver, age of the youngest child -allowed ‘to- ﬁrrve, the
whereabouts of the garage (rural - urban) and, as far as practicable, the

~-mumber of kilometers driven, etc. Generally, in BEurope the rating factors

ape limited: to three or four- crlterla the:type of vehicle, the power of 1ts
englne, or welght "the usage {privabe or for bus 1nesa) ard the number of .
acc1dents in.which it was inveolved. ~hese factors can ~ » divided’ into two .
groups (a) tac%ors related to the vebicle; and to the personalltJ of the
driver,- apart from the number of accidents caused. This method is called .
“Mpre-pergonaligation's (b) factors related to past experience, where the -
gystem of "malus!. or-eventually. "bonus—malus" is applied. This method ig-
called "post-personalisation". According to this system a driver who causes
one or several accidents during one year will be penalised by hig premium
being increased for theifollowing year (malus) In dome~countries- the no—
claiin bonus is-applied ehtailing a reduction in the premium for the following
year if  no-accidents ocogur for which the driver was responsible. In all. ;
cases the reduction in the premium in case of no-claim bonus is smaller than
the increase in the premium in case of malus. At present, the geheral feellng
is. that the bonue-malus sysiem as .a preventive measure has llttle effect, .
31nce ‘each driver tries to avoid accidents irrespective of any changes in the.

“premiums. However, the "bonus-malus" system is in keeplng with the riles of
equity which require that "the good drivers should not pay for the bad’ ones".
Moreover, it deters the¢ insured from flllng 2mall clalms Wthh 1nvolve propor-
tlonally hlgh expenses for their management. L S
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3. Measures applicable only %o orobert# damaae

These measures are aimed at limiting the cost of iﬁdemnifyiﬁglprppertyj;
damage.,

:(a) Ch01 e of azreed reoalrers

e ran s St o 13t et o — R o PO e s et rmim L e e

Insurance companies often use selected garages for effecting repairs of
damaged vehiocles where prices are subject ‘to their contrel, " I sdde cases
they even set up thelr own.garages where the insured can have their cars
repalred.

(b) Direct payment of damage o insurers' own ooligy—holders

Instead of the victim turning to the insurer of the tort—feasor For
obfaining redrese, in the case of minor losses (e.g. up to 2,000 dollars), he
goes to his own insurer. In this way the antegonistic- relatlonshlp and sus-
picion between the vicitim and the insurer who should.lndemnlfy hlm is obv1ated,
while a rapid settlement of. the claim is achieved. - . -

(o) Double evaluatlon N

The survey report of the damaged vehicle provides two figures: the first
represents the cost of repair in a garage which gives certaii guarantees, and -

V;the other represents the indemnity which the insurance compa#y is prepared to
.. pay if the oumer dces not repair his car, or if he has i% repaired in another

garage. This system avoids the possibility of the car owner receiving a high
lndemnlty and -repairing his car at a lower price and pocketlng the difference,

- B., Measures Telated to. the orocedure almlng at the acceleratlon of clalm
settlement . . R

In - every system based on the consept of fault, claim procedure ehould start
with the determination of responsibility. . This procedure is beyond the control
of insurers, however they can hasten the settlement of claims once the responsi-
bilities are determined and ‘the damages adjudicated by the Courts. Insurers can
also manage the.claims in a way that results in a large proportion of cases-
belng settled out.of court, All these possibilities depend on the good
functioning of Justlce. Thls haa been the subject of several 1n—depth studlee
carried out by the Ehronean Economic Communlty, among others.:

'C., Loss. oreventlon
Some measures prescrlbed by insurance laws seem o fall short of belng

effectlve meane cf less preventlon. It is therefore ncessary to resort to
other measures Whlch have the. des;red effect'» :

“(5) Improvement of the road network and increase in traffic and road szgns-:;

In.General, serious accidents. often occur in the same spot therefore lt is

igperative tao e;aminete»these—“btmﬂrjmxnﬂm"“““ TR

,(b) Effectlveness of the trafflc oollce. traffic oollce should use thelr :

povwers to contrcl and dlscltllne drlvers in order to prevent speeding and -
drunken driving, which are the two factors most frequently responsible for
serious accidents.

AR N | 5:-.;%‘
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(¢) Inspection of motor vehicles: vehicles for professional use and vehicles
above a certain age should undergo regular inspection,

(d) Compulsory wearing of safety belts., This measure considerably reduces
the gravity of bodily injuries.

D. Restricted cover under compulsory insurance

Another method used to insure a financial balance in the motor insurance
account is setting up a limit for the amount covered by insurance, either per
perscon or per accident:

(a) For property damage: many countries have an upper limit for cover, others
altogether exclude property damage from the obligation to insure,

(b) For bodily injuries: in most countries in Burope and in the ex-British
colonies, there is no upper limit for cover. In other countries limits are
get either per person or per accident, and obviously the proportion depends
on the extent of these limits. The cover can become zbsolutely insufficient
due to money depreciation, yet some countries seem very reticent about
increasing the limits, even when these are fixed at a low level,

A serutiny of the above measures indicates that the trend over the past
few years, in countries where motor insurance is still based on fhe concept
of fault, is towards protecting the victim in doubiful cases, and awvoiding
their being faced with insolvent debiors. These measures have resulted in
the increase of cases of indemnification, alsc an increase in the burden of
claims. However, these trends did nof put an end to the rule that anyone who,
~ through his own negligence, causes an accident will not be indemnified for
the damage he suffered. The responsibility for one's own acts is considered
in conformity with the principle of equity, even if the fault was unintentional,
or if it is a mere breach of iraffic regulations. No remedy was brought for
this anomalous situation, a matter which warranted fundamental criticism of
all systems based on the concept of responsibility.

If we try to limit the cost of insurance, these limits should result in
reduction of the cost of operation. We are not meddling with the principle of
full responsibility for all types of losses, be they economic or not. Also,
the principle that an innocent victim has the right to obtain redress for the
whole of his loss is considered as a requirement of equity.

The measures taken to prevent or minimize losses, and to settle a great
number of claims quickly, and at minimum cost, have been successful: in spite

of the increase of number of cars on the roads, the number of serious accidents
as well as their consequences tends $o decline in most of the industrialized
countries. In the motor branch, though the results are not brilliant, yet

they are more or less balanced.




