. Prgfessor Se ETedericg

After the second world war, proposals were made to abandon the ooncept .
of tort liability as the basis for indemnificatien. This trend started in
1932 in the United States (Plan of Columbia), it was put.into effect in the
Canadian State of Saskatchewan in 1946, ahd WEB PRt TorwErd” in~greoncrete
manner 4in. 1965 in: ‘the works of. Keeton and 0!'Connell in the United States, in
France in 1966, in a publlcathn by Pnpfessor Tunc of Paris, and in New .
Zealand in the Noodhouse Plan. '

i

Let us, flrst examlne these thres progects, two af whlch haye been already
enforced (™o fault! in the USA; Accident Compensation Act of 1972, in New -
Zealand )s- These proj”cts1 fonmulated in the 1960s, stirred up an éxtengive, =
world-wide - 1nterest and were wadely commented and 1n some 1nstances 1m1tated,

what advantages and dlsadvantages thls system presents, and 1f posslble, what
were the practlcal ccnsequences of its implementations

A.. Thergrecgrsors of the_sxstem

l. Continental Europe ¢ the Tunc project

The crltn01sm formulated by Professor Tunc is pr;nczpally based\on the
1n3ust10e of a system which 1ndemn1f1es only & fraction of the number of
victims (about. half) while cthers,. who suffer identical losses. receive.nothing,
Accordlng to Professor Tunc — when driving — the "fault" is often unavoidable
and is inherent in the human nature, Every driver, even the most prudent one
every day makes: a number of 1nadvertent 1nobservances which could result in
an accident,  Under these eondltlons it is unjust to deny some vietims all
sompensatlon, while others receive it; the 1nJustloe is even greater where
¢ the family. of, the drmver ig made destltute even though it contrlbuted in no
way to the negllgence. The mntor risk has beceme & social risk and in _
_princmple all. v1ct1ms sf thls -risk should be indemnified for the pecunlany
losges they sustalned, 1rrespect1ve of whether they were at fault or not.

The principle of tort should be abandoned and replaced by'lnsurance, ingtead
of a "third party liability", compemsation for traffic accidents should be
effected on the basis -of "first party no fault insurance", thus all the
victims would.recelve compensatlon (which wculd.ellmlnate 1n3ustlce), and’
the compensatlon would® ‘e paid by one's own, insurer (which. would eliminate _
at the same time the delays in claim settlement, and litigation between the
victim and the-insurer-on the subject of responsibility). In order .to keep
insurance within reasonable operational costs upper ecilings wouTd Wave %o
be established for the indemnities. He. who is: pr1v11eged to have high
earnings w1ll not be compensated on the basms of hlS 1nccme out on the basis
Lale R ; 'ﬂbwmcelvef‘ull

compensatlon, he should take out a personal a001dent insurance. As regards
the issue of the burden of. 1ndemn1setlon, each injured person in the car
would be 1ndemnif;ed by the insurer of the car; pedestrians. and cyollsts. ;
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of the vehicle., As regards property damage, a deductible would be applied
to the owner.

In the system advocated by'?rdfeeedr Tﬁnc, the  negligence no longer
plays a role; the notion of responslblllty is abollshed and is replaced by
1neurance.

2. ;'ngﬁh égerice”t "neffaﬁlt" giane - -

In the Uhlted States, the issue of the cost of settlement of a claim 7
and the procedural aspect of such settlement played a greater role than in L o
Burope. It was observed that a large number of cases were brought o courts,
with gll the accompanying jpconveniences. . The expenses incurred for judicial
proeese ere extremely high, partlcularly as a result of the current, -contin-
gency fee system, under, which lawyers rece1Ve fees repreeentlng 30 to 50 per
cent of the awards. Furthermore, since the eoclal eecurlty schemes in the ’
Uhlted States are less developed than those in EuroPe, a’ hlgh pr0port10n of
the victims were left w1thout any income after serious aooldente, and.yet
they had to disburse hlgh medical expenees. ‘

Finally, experience showed that slight losses were over-paid, while
those who sustained serious injuries received only a fraction of their '
damages. I L . ch oyt
e S T e PR

. The preliminary studies undertaken tended to give everyone a "baelc
indemnity". This explains the title of the work by Keeton and O'Connell‘

"Ba31c protectlon for the trefflc victims".

. In the United States, varloue eysteml of ™o fault" were 1ntroduced,h'
in about 20 States, between 1970 ‘and 1975. 3ince then the system has not
spread further. For econcmic lossee only the mlnlmum compensation is fixed
per accident and prescrlbed by law ( 20,000 to & 50,0003 unlimited in-Hawai ),
per person (% 10,000 to o 250, OOO), and for property damage (w 5,000 to
w 10 OOO) This is therefore the "basic coverage”, The "third party liability"
remains in force for anythlng beyond these amounts. Thus, it is possible to
accumulate the beneflts from both the "mo fault" 1nsurence and from the "thlrd
party 11ab111ty".‘”

We ehould point put that in Canada, in Saskatchewan the ™o fault" system
is in use since 1946} the beneflte of this gystem are deductable from the
indemnities to be pamd on the basis of the "third party 11ab111ty"' in
Quebee the "no fault"keystem was 1ntroduced in 1974. '

\ E .

3, New Zealand " g

In this country the Woodhouse Comm1551on was app01nted in 1967. to AR
enquire into agpects of,compeneatlon for personal injury suetalqu by people
. in employment., It formulated various proposals which resulted in the passing
g of the accident. bompensation Act of 1772, and Whlcﬂ prov1ded a &raetlc réform
}” of the Common Law eystem. Since 1st January 1974 a single” system of . 1ndemn1—_
sation is in'effect for all victims suffering bodily injuries from any type




-3 -
of accident, including traffic. accidents, labour accidents, or thoge which
happen in the private life. This was justified by the fact that the needs

of all victims of accidents are the same, irrespective of the causes.

B. Introduction of the "no fault" system in other countriesjl””@”“

Over the past few years, "no fault" systems were 1ntroduced 1nto the
legal systems concerning traffic accidents in four countries: Sweden, Algerla,
Israel and Quebec,

(a) Sweden

The reform is in the context of a very developed system of soclal
securlty, covering practically the whole population. Motor insurance, is, a :
complement of the social security. No distinction is made between the case
of negligence or no ‘negligence. The only exception is made in the case of
driving under’ the influence of drink,. Subrogatlon rights for the social
seourlty'agalnst motor 1nsurer do not exlst.,; :

As‘regards prgper%y“damage,‘the "third_parfy“'syetem still applies, .

(v) Algeria end-Ierael

Amongst the countrles which 1ntroduced "no fault" insurance there are
two situated by the Mediterranean, i.e. where the majority of the populatlon
-
has only the minimum resources, as is the case in the major part of the

“third world.. The two countries in ‘question are Algeria and Israel,. Although,

niether of the.countries can be considered as poor - Algeria has-resources
from petrol, ‘and Israel is a Speolal case = .yet, the siftuation of these Two
countrlee seems closer to that of the,developlng oountrles than to that of
Western ‘Buarope and North America.” " : , ¢ : '

The Algerian Eﬁactmenf of_BOth Januarv 1974:: '”nainta;ne the "third party'” i
liability" for-damage to property. As regards bodily 1n3ur1ee, a distinction
is made between the drlver and the other victimss - , - Y

(a) The driver: -if the rate of invalidity if less than 49 per cent his
negligence ieytakEn:intofaCGOunt, above this percentage full indemnity is
payeble”to hime In this case the concept of 3001el protectlon prevalls.

(b) Other V1ct1ms.“ere 1ndemn1f1ed, regardlese of therr fault.

Indemnltles are- calculated acccrdlng to a scale and flxed in accordance
w1th 1nvaI1dity reteewas well a8 the earnings. of the v1ct1m. L

The Israe11 Law 5735~f§75. which beceme effectlve on Sth egtember 121 :
has a twofold effect: as regards bodlly injury, everyone except the drlver,ls
covered by Hhe “third*party liability" insurance of the drlver, the latter,

HOWeveET, "daifot ThvVOKE "fhé ‘Faul¥ of the Vietim’ unIeee it"is deliberste.,” 'As”

for the drlver hlmself, he must be’ covered by A personal a001dent 1nsuranoe.’

~In the ‘caleulation of the compeénsation, the upper limit- of 1ndemn1flcé310n
does not go beyond three times the average wage of the active population of
Israels: .o ‘ : -Any suit based on the common - law for:losgs: in. exoess
of this amount is excluded.
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“Property damage: oontlnues to be subject to the pr1n01ple of the thlrd -
party liability.- : . .

(o) Queﬁec

e e b e 4 e e . A A Y

A systéﬁﬂﬁa d on "no fault“ was 1ntroduced “in the Prov1nce of Canada

in 1978.

C: “Plans for refornm

In several countries there are plans to introduce the "no fault" system
for bodily injuries only. We shall only refer to the "Pearons Report", but
there are others, as in Holland where a reéport was prepared by the Mlnlstry
of Justlce.' ' :

o In'Great Britain a commission presided over by Lord .Pearson was set up
in 1977 to examihe the matter. This decision was taken after the Thalidomide
disaster, when it was realised that under the legal system in effect a serious
risk existed that some victims would not be compensated. The task entrusted
to the Pearson Commission (the Royal Commission on Civil Liability and :Com-
pensation for Personal Inaury) was to consider reforms of the system of
compensation for traffic accidents, and accidents caused by defective produots
(pharmaoeutlcal products 1ncluded), but other acoldents occurrlng on the
premises “of- prmvate homes were not included. :

The Pearons report lays a great stress.on;the role of the;ﬁocial security.
It recommends the payment of basic indemnities irrespective of where the .
fault lies; in serious cases periodic, index-linked payments could be made.’
As: regards pain and suffering awards, these should not be recoverable unless
the temporary invalidity exceeds a peried of three months, 8o as to avéid high
administration oosts for trivial cases. The.cost of compensating traffic
victime should be financed through a social tax on petrol (one penny per
gallon). In casé€ of senious bodily injuries, as well as in case of property
damage, victims should continue to exercise. their rlght of action based om
the "third party ligbility" ("tort"), which is covered by private insurance,

If therefore we analyse the successes of the "no fault" system, we-
reach the conclusion that with the exception of the United States, where the
system of insurance based on'™no fault" was introduced because of the special
conditions prevailing/in this country, where any further amounts going beyond
the "no fault" level can be claimed under the "third party llablllty"\ the
"no fault" system had 'only a limited success: it is applied only in a.small
number of countries in which the population or the economic strength are
rather limited. Since, 1975 it seems that the legislative trend came to a
halt, although studles‘oontlnue to be carried. out Jin a- number of. countrles.;_

Comnarlson of the advantages and dlsadvant'
VETSUS "flrst Eartv no fault 1nsurance" sxstems

Prellmlnagz remark' A clear dlstlnctlon should be made between the two forms

w .LJ.J’ LL.L.L.LUJ.UJ.LU.

(a) In the first form, the.system of the civil liability is abolished.and -,
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replaced by "no fault", If under this system only basic indemnities are
- provided, the victim has no right to sue the feasd? 6f thé accident for:
S the damages exceeding the benefits under "no fault": the "responsible"

for the accident no longer existsz. This is the sltuatlon, for example,:
i in the Tunc system.

i (v) In the second system, the two rules co-exist. The "no fault" offers
%& the basic-compensation-which is.- ultimately deducted from what the vietim

i is able to securé under the civil liability systen, that is if the victim
finds the respon51ble. ﬂThlS system is applled in the United States of .

1 America.

ba In this system, the "no fault" is only an insurance system which is’

1 superimposed on the principle of common law., Besides this insurance, "third
party liability" inasurance continues to exist to supplement the damages
which are not 1ndemn1f1ed under the "no fault".

—

o

‘ It is the first system, called "pure no fanlt" that we shall compare
w1th the "third party liability".' In this comparison we shall agssume that

2 the drivers are covered by insurance and that such.insurance is sufficient

" to indemnify the victims (unllmlted insurance or an insurance with a large

I minimum sum insured). Insufficient cover, or complete absence of cover have
g the gsame results anyway under the two systemsa

T

O
-

Thlrd narty llablll ty - ‘i=, . First partv "no fault" lnsurance
ff - only a proportlon of the v1ct1ms - - all vlctlms are indemnified
‘ receive compensation i
M "~ thoése indemnlfled receive full - but indemnisation is made subject to

© — in this case the protection of victims

f ‘1ndemn1ty SR - a eeiling
is assured 1n case of :mfla‘t:l.on

~ the relations between the victim - this psychologlcal obstacle 132””
~and the insured.are antagonistic * eliminated

- there is,affisk*gf;érigw suit = . '~ this risk does not exlst
jj ~ the ingurer does'not settle the o - the insurer pays the claim 1mmed1ately,
/ claim wntil responsibility is ~ & | or at least makes an advanoe payment
¥ _ establlshed -
’E - hlgh.admlnlstratlon cost ” - lower administration costs_i
! R R I L T ~ risk of fraud is higher ‘

: BT | . :
- this system has a preventive effect - this system may induce 1mprudence in
\ o “drivers

_ Now I wish to make a brief comment on each of these pOlntS,'Slnoe some.
* ' ‘of the criticisms levelled at the "no fault" system seem not to be 3uff1cxently

1uai1flaé




1.  Adventages, of "no fault"

The."nqlfaﬁlt".éyéfém - in its two forms - provides a solution to the
two fundamental criticismg of the systems based .on "tort": :

(a) It gives everyone the right to be indemnified., This indemnisation can
be either total, or cover .only the basic needs. In any case the victims
of accidents who are the most concerned, i.e. those killed or injured, -
and their near . relatlves, will receive compensationj this amount varies,
gince it is established accordlng to the financial possibilities, but
no one is left without compensation. As regards damage to property, it
might be covered or not.

(b) It does away with litigation and speeds up the .setflement of claims,
Since tort liability is not taken into account, the insurer of the vehicle
gsettles the claims, and he can do so rapldly. Once the conditions o
required for compensation are met, payment becomes due. This modifies
the psychological relations between the victim and the insurer, .abolishes
the hostlllty and the frustration. This procedure would obviously result
in a reductlon of costs, and remder the "no fault" system less expan81ve.

2. Disgdvantages

If the "no fault" system could indemnify a1l damage one hundred per cent,
at the same cost as that of tort liability, it could be said that it .is ideal.
Unfortunately, these- conditions cannot posslbly be met. . We shall-examine :
thig further, at a later stage.

. (c) .The fundamental criticism of the system of "no fault" is that indemnities
are limited by ceilings, and that some totally innocent victims have before =~
- them a solvent debtor (the 1nsurer) and yet they are not fully indemnified by
hime. It is shocking that they are unable to recover all their damages. This
injustice is particularly flagrant in serious cases,

The risk of under—pald clalms is increased by spiralling 1nflat10n which
is characteristic of some countries. Bven if at first the benefits were
sufficient, they will not continue so if they are not adapted regularly to
the loss in money value. In this respect we know how reluctant governments
aye 1o permlt 1ncreases of 1nsurance premiums.,

(d) If we accept the system of tort liability for certain damages (tranSporter'sf
liability, liability .of the authorities for the state fo the roads, products -
and salesman's liability, or that of the garage in case of a defective vehlcle),

a very complex 1eg31‘51tuat10n could arise if the two different systems of
indemnigsation were tovbe applied to the same accident.

(e) The cost of switching to the system of ™o fault" is unpredictable. If
it is generally admitted that the ™no fault" system costs more than the tort
‘llablllty gystem, yet there is still no consensus on the amount of the increase.

Bagtdes the Tufidamental opposition and basic crltlclsm of both systems o

of indemnity, there are other secondary observations which have to be made.
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(i) The "no fault" system could encourage fraud. This could be
~ facilitated by the fact that there are no longer two adversarles'(or
two insurers) who control one another,

This does‘not‘seem to me a decisive argument; already some types
of cover pay losses caused by traffic accidents without recourse againgt
anyone. Thie is for instance the case of "own property damage", or
"personal accident for car-passengers". .Moreover, in Europe the: “practice
of direct payment of claims to victims by their own insurer is spreadlng.
This was referred to in my flrst paper and insurers feel gquite satisfied

w1th this state of affairs.

(ii) The "o faﬁlt" system could encourage irresponsible driving. Since
negligence would not entail the penalisation of. the driver, it could be
feared that he would be less prudent., This argument is not convinecing.
I do not believe that a different system of 1ndemnlsai10n would have
any effect on: the prevention of accidents. \

'(111) If the system of ™o fault" is introduced into motor insurance,
why should it not be also applied to all accidents, since the needs of
victims are identical? Why not extend it to cover all 111ness°
The reply to this query could be linked with the financial require-
ments: in fact, it is possible to pass the burden of 1ndemn1fy1ng victims
of traffic accidents on to the motorlsts. _d : )
(iv) Finally, in the United States, it was argued that the introduction
of the "no fanlt" system did not have the hoped for effects, and that. in
particular it did not lower the number of law suits. Also, the costs
- oft "motor insurance" did not go down, on the contrary, insurance premiums
increased. All this may be true, but could be- countered by the :fact that
the situation in the United States is rather special, and by the existence
of a dual system of indemnisation ~ ™o fault" for a basic compensation
and tort llablllty for the excess of the basic compensation which is
» - relatively low. It may be that if the liability is replaced by the "™no
fault"” system, under which the victims can claim only the benefits of
"no fault", the number of law suits could be reduced and the operatlng
cost. of motor 1nsurance could be lowered. -

Pinal remarkS‘ L - . -

e To end with, I should like to make three observatlons with regard to
the alternailves to tort liability systems.‘ :
\

l. Attention ghould “be drawn to the fact that reoently a tendency developed
and is apparent in several projects’of reform in Western Europe (already applied
in Algeria and Israel), to differentiate between the system applmcable tOA
property demage and that governing bodily injuries. : St

o i w:thﬁminsuned,,wij:,..iaprOposed..t.o,

maintain the rules of tort liability. This may seem paradoxical since

many car owners cover their vehicle against own damage, and the cost of
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thig insurance is not prohibitive. It should therefore be possible

to make this type of insurance compulsory. However, this cannot be done
because everyone should be free to decide whether or not he wishes to
take out an insurance cover for his own property.

{b) However, as regards bodily <injuries, the proposal is to make the
insprance cover compulsory -in respect of "pecuniary losses" only,
irrespective of those covered:in total or by a pre'agreed lump sum
'(startlng with a certain percentage of invalidity ', and subject to a
certain maximum of earnings). Tort liability would remain applicable
to any excess beyond these benefits. In this way, the. snags attributed
to the o fault" system concernlng limited 1ndemnlsat10n are av01ded.

2a. It ls p0351b1e t0. dissociate entlrely the problems of "third party
liability" .from those of "insurance". . It is possible, for instance, to
conceive a system WhGIS “thlrd:party 1iability“ is combined with a compulsory
insurance based on "no fault", either providing fixed benefts or notj; it
could cover all damage, or Just as well could cover certain damages only.
The choice could be as follqws_;;‘ : L

third Darty 11ab111tx: based'on tort
based on the risk

no. fault

Thié"llaﬁilify.couid beﬁ covered compulsorily by insurance
covered facultatively

This. insurance could be : limited, or unlimited.
first. party insurance (direct): this would normally be a "no fault™ insurance,
but it could cover: ' -

the whole effective damage, or up to a certaln 11m1t
cover all damage, or only some damage (bodlly 1nJurles)
it could replaoe "thlrd party liability" 1nsurance, or co-exist w1th it,.

Thus the "no fault" is not necessarlly an alternative to the "thlrd party
liability" insurance. For instance, it is possible to have a "first party"
direct insurance for certain benefits, as well as a "third party liability"
insurance, both being compulsory; just ag it could be decided that the first
becomes compulsory, but not the second. Various options are possibles...

3. It is imperative to point out the -importance of abolishing the subrogation
rights of social security schemes,’ regarding the cost of the system, - In some
countries it seems impossible to introduce a system generalizing the "no
fault™ without first abolishing’ this recourse, because the dogts of operation
would’ be prohibitive. This brings out the inter—dependence of the various
factors which must be taken 1nto account ‘before any 1eglslat1ve reforms are
introduced.




