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FOREWORD

(i) From the time the Convention on a Code of Conduct for Liner Conferences
came into force in October 1983 the UNCTAD secretariat has been receiving
requests from developing country Contracting Parties for guidance in the
clarification, interpretation, and application of its provisions. Consequent
to the ratification of the Convention by several Western European States in
the last quarter of 1985, it is expected that the Code will soon be applied
actively in an increasing number of conference trades. In such a situation
the requests from interested parties, including Governments, conferences,
shippers' organizations and shipping lines, particularly from developing
countries, for guidance with regard to the application of the Code will no
doubt increase.

(ii) The Committee on Shipping, at its eleventh session held in Geneva in
November 1984, reiterated that "the Secretary-General of UNCTAD, in
co-operation with the Office of the Registrar as appropriate, should continue
to give guidance and assistance, on request, to developing countries in regard
to the implementation of the Convention in conformity with its scope and
provisions, give such requests high priority in the work programme on shipping
and report to the Committee on such guidance and assistance"

(decision 50 (XI)).

(iii) This report has been prepared by the UNCTAD secretariat in co-operation
with the Registrar appointed under the Code with the principal objective of
assisting interested parties, including Governments, shippers' organizations
and shipping lines, particularly of developing countries, in understanding and
applying the provisions of the Code. While it is hoped that these
"Guidelines™ will fulfil the needs of such parties to a considerable extent,
it is also intended to use them as material for training seminars on the
application of the Code which may be conducted in developing countries.

(iv) It need hardly be emphasized that, if the full benefits of the Convention
are to be obtained, all parties involved, namely Governments, conferences,
shipping lines, and shippers' organizations, should not only be fully
conversant with their rights and obligations under the Code, but should also
put into effect without delay the actions necessary for the application of its
provisions. It is equally important that all parties, from the outset, treat
the Code as a total package consisting of both rights and obligations, rather
than seeking partial application of those provisions which are favourable to
them. At the same time, where it has become accepted and established practice
for Governments to play a larger role than intended in the Code, it would be a
pragmatic approach for the parties concerned to agree to apply the Code
provisions, within the framework of such accepted and established practice,
where practicable. Similarly, it behoves all parties to interpret the
provisions of the Code in a flexible manner, taking into account the real
changes that have occurred in the nmature and structure of liner shipping on
account of technological changes such as the development of multimodal
transport services, slot chartering arrangements, etc., since the Code was
adopted.
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(v) There may, however, be fundamental differences between Contracting
Parties with regard to the interpretation of specific articles of the Code.
For example, there appears to be a fundamental difference with regard to the
interpretation of article 2 of the Code on "Participation in trade™. While
the developed market—economy countries, the socialist countries of

Eastern Europe and some developing countries treat this article as being
applicable only to cargo carried by conferences operating in liner trades
between Contracting Parties, several developing countries treat the provisions
of article 2 as being applicable to the entire cargo carried in liner trades
between Contracting Parties. To the extent that differences of interpretation
of the provisions of the Code cannot be resolved through consultations between
Contracting Parties which are trading partners, they will no doubt have to be
taken up for consideration by the Review Conference which is required to be
held five years after the Code comes into force, namely in the autumn of 1988,
as provided for under article 52, paragraph 1. */

(vi) In any event, particularly in the present context of the substantial
overtonnaging of liner trades, many developing country Contracting Parties may
wish to take measures towards the implementation of the Code within the
broader context of a national policy on liner shipping which covers both
conference and non-conference services. Accordingly, some relevant issues
relating to non-conference lines are examined in chapter III.

(vii) It would seem to be appropriate in this foreword to recapitulate the
actions that require to be taken by the various parties concerned in order to
bring about a speedy implementation **/ of the Code in the relevant trades:

(a) Firstly, it would be the responsibility of Governments of
Contracting Parties to establish the necessary national legislation
and/or other measures as are required to enable the commercial
parties concerned to exercise their rights and obligations under the
Code. These measures are examined in chapter VIII. Governments may
also take action, where appropriate, through consultations with
liner conferences, to assure themselves that the necessary practical
measures towards the implementation of the Code are being taken by
the relevant conferences. The scope of such government action and
the role of government in the practical application of the Code
provisions are examined in chapter VI of part one and further
elaborated in part twoj

(b) Secondly, an equally important responsibility devolves upon
conferénces to ensure that the conference administrative structures
and consultation machinery required to give effect to the provisions
of the Code are established and made known to the parties
concerned. The conference responsibilities vis=-d-vis the
application of the Code provisions are set out in chapter IV of
part one and elaborated in part two)

*/ See also chapter I, paragraph 17.

**/ For an examination of practical experience with regard to the
implZEentation of the Code by Contracting Parties see "Implementation of the
United Nations Convention on a Code of Conduct for Liner Conferences - Report
by the UNCTAD secretariat"™ (TD/B/C.4/300).
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(c) Thirdly, shippers' organizations, which have the potential capacity
to gain substantially from the provisions of the Code, should ensure
that they have the appropriate structures to apply the provisions of
the Code in their relations with conferences. These provisions are
examined in chapters XIII to XVI. Consultation machinery needs to
be structured on a formal basis and shippers' councils, with the
support of Governments, as appropriate, should take the necessary
steps to build up the requisite consultation capability,
particularly through the establishment of freight investigation or
research units, if they are to reap the full benefits of the Code
provisions.

A check 1list of the items that require to be covered in conference agreements,
as well as of items required to be agreed between conferences and appropriate
authorities or shippers' organizations, as the case may be, is set out in
chapter XVII.

(viii) Finally, it must be emphasized that in order that all parties concerned
gain the optimum benefits from.the Code, the application of its provisions
should be carried out, as far as possible, through mutual discussion and
co-operation, bearing in mind the overall spirit and flexible nature of most
of the provisions of the Code.

(ix) Further direct assistance to developing countries with regard to the
implementation of the Code may be provided upon request through country visits
of the Registrar appointed under the Convention and of staff members of the
Shipping Division of the UNCTAD secretariat. Copies of the national
legislation enacted by some countries to implement the Code are also available
from the Registrar. All such requests should be addressed to:

The Director,

Shipping Division,

United Nations Conference on Trade and
Development

Palais des Nations

1211 Geneva 10

Switzerland
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Part One
GENERAL CONSIDERATIONS
INTRODUCTION

A. A brief history

1. At the first session of the United Nations Conference on Trade and
Development (UNCTAD) held in Geneva in 1964, the guestion of liner conferences
occupied an important place in the discussions on shipping. At this
Conference, the experiences in shipping of developing countries from all
regions were brought to the attention of the world for the first time. A
recommendation with the title "The Common Measure of Understanding on Shipping
Questions" was adopted. This became the basis for much of the work programme
of UNCTAD as adopted by its Committee on Shipping.

2, On the subject of liner conferences, the Common Measure stateds "The
liner conference system is necessary in order to secure stable rates and
efficient services™. It went on, however, to note certain questions which
gave rise to dissatisfaction among the users of conference services. It also
noted that the development of merchant marines in developing countries, "as
well as their participation in liner conferences as full members on equitable
terms”, was to be welcomed. It was the work of the secretariat of UNCTAD,
based in part on these phrases in the recommendation, which led to the
developments which resulted in the elaboration and adoption of the Convention
on a Code of Conduct for Liner Conferences.

3. While the behaviour of liner shipping conferences was being subjected to
increasing criticism by the Governments, shippers' organizations and shipping
lines of developing countries, the national shipowners of Europe and Japan
responded to such criticism by formulating in 1971, in consultation with the
National Shippers' Councils of Europe and based on guidelines provided by
their Governments, a code of practice for liner conferences which came to be
known as the CENSA Code (CENSA being the Committee of European and Japanese
Mational Shipowners' Associations). This Code was accepted by the Governments
constituting the Consultative Shipping Group, then consisting of Belgium,
Denmark, Finland, France, the Federal Republic of Germany, Greece, Italy,
Japan, the Netherlands, Norway, Sweden and the United Kingdom.

4. The UNCTAD Working Group on International Shipping Legislation examined
the CENSA Code at its third session in January 1972. The developing countries
did not find this Code acceptable. A text of a code prepared by the
developing countries (supported by the socialist countries of Eastern Europe
and by China) 1/ was examined at the third session of the UNCTAD Conference in
April/May 1972. However the differences between the developed and developing
countries on the nmature of the proposed code could not be satisfactorily
resolved. The Conference therefore requested the General Assembly at its
twenty-seventh session to convene a Conference of Plenipotentiaries to adopt a
Code of Conduct for Liner Conferences. The formulation of the Convention
involved two sessions of a Preparatory Committee, in January 1973 and

June 1973, respectively, as well as two sessions of a Conference of
Plenipotentiaries in November/December 1973 and March/April 1974, respectively.




54 The Convention embodying the Code was adopted on 6 April 1974, by
majority vote, 72 countries wvoting in favour, 7 voting against and

5 abstaining. The Code entered into force on 6 October 1983. The Convention
was to enter into force six months after the date on which not less than

24 States, with a combined tonnage 2/ of at least 25 per cent of the world
general cargo fleet, had become Contracting Parties to it. These criteria
were met when the Convention was ratified by the Federal Republic of Germany
and the Netherlands as the fifty-seventh and fifty-eighth Contracting Parties
on 6 April 1983, bringing the tonnage owned by all Contracting Parties to
28.67 per cent of the relevant tonnage. The above-mentioned requirements for
entry into force must be considered exceptionally stringent and the reason for
this can be seen in the desire of the Conference of Plenipotentiaries to
ensure as wide a support as possible for the Convention at the time of its
entry into force, as it deeply affects the liner shipping industry as well as
the right of Governments to requlate economic activities of that industry. As
of June 1986, 67 countries had become Contracting Parties to the Convention,.
These include four countries which voted against the Convention, one which
abstained on the vote and 13 which did not participate in the preparation of
the Convention.

B. Objectives of the Code

6. The text of the Code as contained in the Convention, and which appears in
annex I, opens with a statement of objectives and principles, drawn up in the
name of the Contracting Parties. The following is an extract of the most
significant elements of this statement:

"The Contracting Parties to the present Convention,

Desiring to improve the liner conference system,

Taking into account the special needs and problems of the developing
countries ...

(Agree) to reflect in the Code the following fundamental objectives ...:

(a) The objective to facilitate the orderly expansion of world sea-borne
tradej

(b) The objective to stimulate the development of reqular and efficient
liner services adequate to the requirements of the trade concerned)

(c) The objective to ensure a balance of interests between suppliers and
users of liner shipping services.” '

7. The fundamental objectives of the Code, particularly the second, make it
clear that the Code is to be seen as part of an overall liner shipping policy
dedicated to the attainment of regular and efficient liner services. While
the Code provides an internationally accepted regqulatory framework within
which liner conferences would operate, it may be seen also as an important
instrument for the attainment of a more significant participation by




developing countries in liner shipping, in line with the goal expressed in the
International Development Strategy for the Third United Mations Development
Decade in the field of transport 3/ which recognizes the aspirations of
developing countries in the attainment of structural change in the shipping
industry and of a 20 per cent share of world tonnage for themselves by the end
of the decade. The importance of the Code for developing countries should
also be seen in relation to other issues that have been under consideration
within UNCTAD. These interrelated issues include those of ship financing,
conditions for registration of ships, multimodal transport operations, model
legislation, etc. 4/

B. The Code, however, is not limited in its applimtion to developing
countries but is of a universal character. In fact, the preamble
to the Convention stresses this universality.

9. The Code seeks to ensure rights of participation in trade of national
lines so that they are entitled to carry a substantial share of their
countries' foreign trade, to balance the interests of shippers and shipowners,
and to facilitate the orderly expansion of liner trade. To this end, the Code
regulates, inter alia, the relationship between member lines of conferences,
in particular the rights of admission of national shipping lines to
conferences serving their countries' foreign trade. It also establishes rules
for the participation by member lines in the trade carried by conferences.
Unless otherwise agreed, when determining a share of trade within a pool
operated under a conference, the group of national shipping lines of each of
two countries the foreign trade between which is carried by the conference
shall have equal rights to participate in the freight and volume of traffic
generated by their mutual foreign trade and carried by the conference.
Third-country shipping lines, if any, shall have the right to acquire a
significant part, such as 20 per cent, in the freight and volume of traffic
generated by that trade and carried by the conference. The Code sets forth
rules for the establishment of pools or other types of trade-sharing
arrangements in conferences, as well as for other internal conference
activities, such as self-policing. The Code also regqulates the relationship
between shippers and liner conferences by establishing equitable principles
for the use of loyalty arrangements as well as the provision that conferences
are required to hold consultations with shippers and their representative
organizations on matters of concern to shippers, such as changes in freight
rates, loyalty arrangements, imposition of surcharges, etc. It also sets
forth rules regulating freight rate increases, promotional freight rates,
surcharges and currency adjustment factors. The relevant provisions of the
Code are examined in part two.

10. In order to ensure the smooth functioning of this new system of
international regulation of liner conferences, the Code establishes the
machinery for a system of dispute settlement based on mandatory conciliation.
To this end, it contains detailed rules governing its functioning, including
in an annex to the Convention, a set of model rules of procedure for
international mandatory conciliation. The dispute settlement machinery of the
Code is examined further in chapter V.




C. The relevance of the Code for present-day liner shipping

11. The Code was elaborated and finally adopted at a time of largely unbroken
monopolistic power of conferences. There was no commonly agreed framework
within which they operated. These cartels were usually autonomous with
separate rules, ranges of operation, customs and practices. Yet there were,
of course, common denominators. Conferences monopolized most trades by
eliminating both internal and external (outsider) competition, which allowed
them to adopt rate setting procedures unilaterally, fix freight rates at
levels that enabled even high-cost conference operators to make operating
profits, to decide unilaterally on sailing frequencies and vessel employment
which often did not take into account the requirements of trading interests
and to deny, at their discretion, adequate participation of national lines of
developing countries in conferences. However, dissatisfaction with conference
practices at no stage resulted in a desire to abolish the system. In fact,
the Common Measure of Understanding adopted at UNCTAD I in 1964 supported the
conference system as an indispensable instrument for the maintenance of
regqular and adequate liner services. The Code in no way attempts to abolish,
or for that matter even to weaken, the conference system, but only to provide
a commonly accepted framework within which conferences would operate.

12. The environment within which conferences operate today is certainly
different from that which prevailed when the Code was adopted. Comferences no
longer enjoy an absolute monopolistic situation in many trades. Outsiders
have made important inrcads into various trades, and cargo shares of
non-conference carriers of up to 50 per cent or even more have beem recorded.
The current situation of substantial overtonnaging has favoured such a
development and it can be expected that this situation will prevail in the
short- to medium-term future. Conferences have also been challenged by
competition from services involving alternative modes and routes offered by
multimodal transport operators on the basis of point-to-point through rates.
Similarly, the behavioural patterns of the conferences themselves have
changed. Applications for membership by national lines of countries served by
the conferences are hardly ever turned down. The principle of consultations
with shippers on a number of issues, particularly on general freight rate
increases, is generally accepted.

13. It is sometimes claimed that, because of such developments, the Code has,
in fact, outlived itself. However, this arqument appears not to take into
account a number of factors. The present relative weakness of a number of
conferences vis-d-vis outsiders is a result of the market situatiom and should
not necessarily be expected to be a lasting development. Conferences may be
expected to regain strength once they have adapted themselves to mnew transport
technologies and organizational forms. 1In the process, the membership of
conferences may change, with some outsiders coming in and some traditional
operators disappearing. Furthermore, some conferences may give way to newer
conferences. It should also be noted that the fact that a number of
conferences are no longer exercising their monopolistic powers to the extent
that they used to may, to some extent, be attributed to the existemce of the
Code and to the fear on the part of conferences of retaliatory action by
Governments rather than to a genuine process of opening up of the market. In
any case, in quite a number of liner trades serving the developing countries,
the conferences still carry the preponderant part of the cargo and the
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questions that the Code deals with are as relevant today as when it was
adopted. Even in liner trades where outsiders are strong, it is not unusual
for many outsiders to enter into understandings with conferences on market
sharing, freight rate differentials, etc. A "tolerated” outsider

having some measure of understanding with a conference is virtually an
associated member of that conference. In such situations the conference would
still be dominant in spite of a strong outsider presence.

D. The changing structure of liner services and the review of the code

14. The world system of liner services is changing and the process of change
is far from complete. The displacement of conventional ships by container
ships is being followed by the increasing size of container ships. The most
recent development is the emergence of round-the-world services involving
container ships of over 4,000 TEUs. With these technological changes, both
the organizational structures of liner operations as well as the structures of
liner routes are undergoing changes both within and outside of conferences.
Traditional shipping lines are being replaced by consortia of shipping lines
which pool their vessels and cross-exchange slot charters. WNew concepts of
multimodal transport involving integrated chains of sea and land transport,
and even of air transport, based on a single bill of lading or multimodal
transport document are becoming increasingly popular. The old liner routes of
the traditional conferences are being replaced by new trunk and feeder service
systems, round-the-world services and multimodal transport systems. But
whatever be the changes of structural form, the dialogue between transport
operators and shippers, which the Code provides for, needs to continue. Even
if the traditional conferences were to be displaced by consortia, single
operators or multimodal transport operators, there will be a need for
consultations involving shippers, operators and Governments. Similarly, the
need for principles of participation in liner trades by national lines and
third country lines will remain. The Code Review Conference would be the
opportunity for countries to re-examine the provisions of the Code in the
light of the changes that are continuing to take place. Under the provisions
of article 52, paragraph 1, the Review Conference is to be held five years
after the Code comes into force, i.e., in the autumn of 1988.
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Chaeter I
SCOPE OF APPLICATION OF THE CODE

A. Application to Contracting Parties

15. Unlike many other Conventions, the Code does not contain any provisions
which clearly determine the scope of its application. In the absence of such
provisions, the question arises whether a Contracting Party has an obligation
to apply the Code to all its conference trades or to those with other
Contracting States only. From the Code itself, and in the light of Article 34
of the Vienna Convention on the law of Treaties, it would appear that the
Convention as such is applicable only between Contracting Parties,

16. On the assumption that the Code applies to conference trades between
Contracting States, its provisions would apply to all entities operating in a
particular conference trade, irrespective of their mationality. In this
respect, the Code must be considered "nationality blind". If this were not
the case, i.e. if the application of the provisions of the Code were subject
to a nationality test (such that different rules concerning conference
membership, participation in trade, decision-making, etc. would be applied to
carriers, shippers, etc. depending on whether they originate in a Contracting
State or not), the Code would not be able to function to achieve any of its
purposes.

B. Application to liner conferences only

17 By its express terms, the Code applies to liner conferences, rate
agreements and similar arrangements only 5/ and not to entire liner

trades. 6/ This is also made clear through the preambular paragraphs of
resolution 2 - particularly the second paragraph, which states that "... the
Convention is applicable to liner conferences and their externmal relations".
Several developing countries, however, have taken up the position that, in
their opinion, the provisions of article 2 on "Participation in trade" may he
applied to entire liner trades. It would seem that this view is based on
their interpretation of article 2, paragraph 17, to the effect that the
expression "all goods"™ in that article - without the subsequent phrase
"carried by the conference" which was deleted from an earlier draft text
before the Conference of Plenipotentiaries - indicmates that cargo-sharing
arrangements may be based on all liner cargoes moving in a given trade,
including the cargoes carried by non-conference vessels. Other countries
dispute such an interpretation. This matter will no doubt need to be
considered at the international level, in particular at the Review Conference
scheduled to be held in 1988.

C. Bilateral intergovernmental agreements

18. In many trades, shipping services have been established on the basis of
bilateral agreements concluded either by the national shipping lines of the
trading partners or by the Governments concerned. While the application of
the relevant Code provisions to privately concluded agreements is generally
not questioned, different views exist on whether shipping services established
on the basis of intergovernmental bilateral agreements fall under the scope of
the Code.




19. From the point of view of a technical interpretation of the text (thereby
excluding the effect of any reservation made at the time of ratification),_the
definition of .a liner conference contained in chapter one should include joint
shipping services operating under a bilateral agreement between Governments.
The definition indeed refers to a group of carriers providing a liner service
which "has (referring to the group) an agreement or arrangement, whatever its
nature, within the framework of which they operate ..." (emphasis added).

This language, particularly with the use of the expression “whatever its
nature®™ and "within the framework", certainly includes situations where
government-owned lines themselves have concluded the bilateral agreement, as
well as where the Governments have concluded the agreement and lines operate
"within the framework"™ of the agreement. In'support of the latter
application, it can be argqued that, at least in the English text, no reference
is made to who concluded the agreement; rather it just states "a group of ...
carriers ... which has an agreement ... within the framework of which they
operate®™. The agreement could thus be one imposed on them by Governments.

The French text, on the other hand, would not appear to support this latter
interpretation, in that it refers to "un groupe ... qui a conclu un accord”.
In other words, reference is made to the group concluding the agreement,
thereby making it more difficult to argue that an agreement concluded by
Governments and imposed on individual carriers is one that the carriers as a
group "concluded”. The argument could, however, be made that the carriers
constructively adopted the agreement by operating pursuant to it. Certainly
in the case of a government-owned line where the Government concluded a
bilateral agreement, it would appear reasonable to say that the agreement was
concluded on behalf of, and in the name of, the line.

20. If it is considered that a conference is being created by virtue of the
implementation of a bilateral intergovernmental agreement, such agreements
have to be viewed as having the potential of being inconsistent with the
treaty oblications assumed by each State in becoming a Contracting Party to
the Code. The latent conflict between such bilateral agreements and the Code
becomes apparent when one considers the provisions on trade participation of
such agreements which tend to call for 50:50 cargo sharing and thereby could
infringe on third party rights established under the Code. While the Code
does not establish a specific percentage of the trade to be mandatorily
allocated to third flag carriers, it certainly cannot be construed that the
wording of the Code with regard to the principles of trade participation,
qualified by the phrase ™unless otherwise mutually agreed™ (article 2,
paragraph 4) may be interpreted as leaving open the possibility of excluding
third flag carriers altogether.

21. A number of countries, however, have taken the position that liner
services established on the basis of intergovernmental bilateral agreements do
not constitute "liner conferences™ as defined in the Code and are consequently
not subject to its provisions. This interpretation takes into account some
;';;ect.s in which such services differ from liner conferences. They are
instituted to ensure adequate and reliable liner services for the
implementation of contractual trade between two countries and the
intergovernmental bilateral agreements on which they are based are an integral
part of bilateral trade agreements or at least complementary to such
agreements. All payments arising in connection with the operation of the
lines concerned, including the payment of freight, are made according to the




terms and conditions of trade agreements. Such bilateral agreements also
include provisions which cover many other aspects of the shipping operations
concerned.

D. Application of the Code provisions to land~locked country trades and
transhipped cargoes

22, Clearly, national shipping lines of land-locked countries have the right,
under the Code, to participate in the carriage of their own national foreign
trade. In order to secure such rights, the national shipping lines of a
Contracting State which is a land-locked country and which is within the
geographical scope of the conference, taking into account the provisions of
article 2, paragraph 17, should ensure that their State is included in the
geographial scope of the cargo-sharing arrangements of the conference
concerned. If the land-locked country is outside the geographical scope of
the conference itself, the Government concerned should negotiate with the
conference to have the geographical scope of the conference extended to
include its territory, in order to ensure that the rights of its shipping
lines and of the shippers are protected in accordance with the provisions of
the Code.

23. It may not always be clearly recognizable where, beyond the port of
loading or discharge, the actual origin/destination of the cargo is. For
practical purposes of implementing the Code provisions relating to trade
participation, the determination of the ultimate origin/destination is
possible, beyond any doubt, only in those cases where bills of lading or
miltimodal transport documents are issued naming the actual origin and/or the
final destination of the cargo. The provisions of article 2, paragraph 8,
which provide for the possibility of redistributing cargo shares among
national shipping lines of a region at one end of a conference trade by mutual
agreement, would be relevant in this context. Difficulties in determining the
actual origin/destination of cargo for purposes of allocating cargo shares may
be resolved by redistribution arrangements negotiated among the national lines
concerned.

24, The above considerations relating to the determination of aargo shares of
land-locked countries would apply to all transhipment cargoes, irrespective of
whether the country of ultimate origin or destination is a land-locked country.

E. Application of the Code to co-operative agreements outside conferences

25. The Code, by its express terms, applies to liner conferences and
therefore the question arises as to what the position is with respect to a
group of shipping lines which operate under some form of co-operative
agreement outside the conference serving a particular trade.

26. The advent of containerization has brought about new forms of
co-operation among shipowners designed to share the financial burdens, the
risks and the economies of scale involved in investments in container vessels
and related equipment. A typical form of such co-operation is the
consortium. Simply and broadly defined, a consortium is a temporary
co-operation of several powers or large interests to effect some common
purpose.
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27. The Code provides a rather clear definition of liner conferences, and
generally it can be stated that any co-operative agreement which fulfils the
conditions laid down in the Code would be subject to its provisions,
irrespective of the organizational form of co-operation chosen. For example,
a joint service arrangement of the TRIO type - three major operators in the
Europe /Far East service have entered into a joint service agreement under this
name - if operated outside the scope of the presently existing conference
would, for the purpose of determining the applicability of the Code, still
fall under its provisions, as it does in itself fulfil the conditions
stipulated in the Code definition to be classified as a liner conference, i.e.

A group of two or more vessel-operating carriers;

Provides international liner services for the carriage of cargo on a
particular route or routes within specified geographical limits)

Has an agreement or arrangement, whatever its nature, within the
framework of which they operate;

(Operates) under uniform or common freight rates.
28. The Code does, in fact, apply to consortia as well as to any other
co-operative arrangements including rate agreements that fulfil the conditions
of a liner conference stipulated in the Code definition.

F. Application of the Code to multimodal transport

29. The question of the application of the Code to multimodal transport
relates more to issues of shipper/carrier relations, level of freight rates
and dispute settlement machinery rather than to questions of trade
participation.

30. Article 11, paragraph 1 on "Consultation machinery” states that there
shall be consultations on matters of common interest between a conference,
shippers' organizations, etc. Clearly, this involves also multimodal through
rates established by the conference. Article 11, paragraphs 2 (a), 2 (b),

3 (b) and 3 (c) further support this interpretation. Actually, on the basis
of Article 11, any conference decision affecting shippers' interests appears
to be subject to consultation and thus to the provisions of the Code.

31. In the case of multimodal transport, the Code requirement for an
observance of a 15-month rate freeze called for in article 14, paragraph 9
read in conjunction with article 14, paragraph 1 may give rise to certain
difficulties, as inland transport charges could be subject to fluctuation.
However, it may be noted that even on a port-to-port basis most cost items
will not be stable over a 1l5-month period either. Extreme and unforeseen
increases in inland transport costs could always be covered by an appropriate
surcharge, which of course, would be subject to consultation with shippers in
accordance with article 11, paragraph 2.
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Chapter II

RESERVATIONS AND DECLARATIONS MADE BY CONTRACTING PARTIES

A. What is the effect of reservations to the Code?

32. The question of whether reservations to a convention are permitted and,
consequently, of possible objections to such reservations, is governed in
general by the Vienna Convention on the Iaw of Treaties (1969), which entered
into force in 1980, and in particular by the Convention concerned. The Vienna
Convention is not, however, as a whole, declaratory of general international
lawy it does not express itself so to be. Various provisions clearly involve
progressive development of the law of treaties and the wording of the preamble
affirms that questions not regqulated by its provisions will continue to be
governed by the rules of customary international law. Nevertheless, a good
number of provisions are essentially declaratory of existing intermational
law, and those provisions which are not certainly constitute presumptive
evidence of emergent rules of general international law. Article 2 (d) of the
Vienna Convention defines a reservation as a "unilateral statement, however
phrased or named, made by a State, when signing, ratifying, accepting,
approving or acceding to a treaty, whereby it purports to exclude or to modify
the legal effect of certain provisions of the treaty in their application to
that State"., Furthermore, Article 19 of the Vienna Convention states that a
reservation may be formulated unless:

The reservation is prohibited by the treaty (as is the case in the
Multimodal Convention and the Hamburg Rules);

The treaty provides that only specified reservations may be made, which
do not include the reservation in questiony or

The reservation is incompatible with the object and purpose of the treaty.

As the Code does not regqulate the question of reservations in its text, except
for article 53 on the functions of the depositary where it is stated that the
depositary shall notify the signatory and acceding States of reservations to
the present Convention and the withdrawal of reservations, the question of the
admissibility of reservations may generally be based on Article 19 of the
Vienna Convention. This means that States, upon becoming Contracting Parties
to the Convention, may make reservations provided they are compatible with the
object and purpose of the Code.

33. Again in the absence of specific provisions in the Code, the

Vienna Convention would be generally applicable as far as the acceptance of
and the objection to reservations is concerned. According to article 20,
paragraph 5 of the Vienna Convention, a reservation is considered to have been
accepted by a State if it has not raised any objections by the end of a period
of 12 months after notification of the reservation by the depository. The
leal effects of reservations and of objections to reservations are such that
the reservation modifies for the reserving Contracting Party in its relations
with other Contracting Parties the provisions of the treaty to which the
reservation relates, to the extent of the reservation, and modifies those
provisions to the same extent for the other Contracting Parties in their
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relations with the reserving Contracting Party. Objections to a reservation
cause the provisions to which the reservation relates not to apply between the
two Contracting Parties concerned, to the extent of the reservation.

B. The Brussels Package

34. EEC Council Regulation 954/79 of 15 May 1979 7/ containing the so-called
"Brussels Package"™ has provided the basis for the reservations formulated by
the Federal Republic of Germany, the Netherlands, the United Kingdom, Denmark
and France at the time of their ratification of the Code and will similarly
apply to subsequent ratifiations by other EEC member States.

35. According to the reservations formulated, article 2 of the Code dealing
with trade participation, article 3 dealing with conference decision-making
procedures and article 14, paragraph 9 dealing with the minimum period of time
between freight rate increases shall not be applied in conference trades
between member States of the Community, nor on a reciprocal basis between such
States and other OECD countries which are Parties to the Code. To the extent
that this reciprocity is created by corresponding reservations to the Code by
non=EEC Contracting Parties, which by no means is certain, some of the major
provisions of the Code will not be applied on some important trade routes.

For developing country shipping lines, however, it is relevant to note that
the EEC reservations do not negate the rights accruing under the Code to
non=-EEC third flag shipping lines with regard to participating in intra~EEC
trades and in trades between EEC member States and OECD countries.

36. The Code will be fully applied in trades between EEC member States and
developing countries. However, some concern appears to have arisen concerning
the EEC provision for the recognition of national shipping lines of the EEC
member States, perhaps on account of the rather ambiguous wording of

Council Resolution 954/79. The reservation itself provides for the
recognition of shipping lines as national shipping lines by member States in
accordance with the right of freedom of establishment granted under the EEC
Treaty. In effect, this means that the same shipping line, through the
establishment of wholly owned subsidiaries in the territories of EEC
countries, could become a mational shipping line of several EEC countries.
Such a shipping line could thus acquire the national shipping lines' cargo
rights, as well as third flag rights, in several EEC country liner trades with
developing countries. To what extent this fact will actually have a bearing
on the competitive situation of developing country shipping lines cannot be
generalized but will have to be determined in the light of experience with the
Code in the trades concerned.

Cs Other reservations to the Code g/

37. Upon ratifimtion, accession or approval, a number of countries have made
declarations and reservations, the most important of which relate to the scope
of application of the Code. Countries members of Group D, as well as some
developing countries, have made reservations to the effect that the Code
provisions shall not apply to jointly operated liner services established on
the basis of intergovernmental agreements to serve bilateral trade between

the countries concerned. These reservations formally reflect differences in
interpretation of the definition of "liner conferences”, as discussed above. S/
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D. Declarations concering non-conference shipping lines

38. Some Contracting Parties, namely, Denmark, Finland, Norway, Sweden and
the United Kingdom, made an identical declaration on their accession to the
Convention. This declaration relates to non-conference lines and sets out the
following views of the Contracting Parties concerned:

(a) The Liner Code Convention affords the shipping lines of developing
countries extended opportunities to participate in the conference system)

(b) It is essential for the functioning of the Code and conferences
subject thereto that opportunities for fair competition on a commercial basis
by non-conference shipping lines continue to exist and that shippers are not
denied an option in the choice between conference and non-conference shipping
lines)

(¢) These concepts are reflected in a number of provisions of the Code
itself, including its objectives and principles, and they are expressly set
out in resolution No. 2 on non-conference shipping lines adopted by the
United Mations Conference of Plenipotentiaries)

(d) Any regulations or other measures adopted by a Contracting Party to
the Convention with the aim or effect of eliminating such opportunities would
be inconsistent with the above-mentioned basic concepts and would bring about
a radical change in the circumstances in which conferences subject to the Code
are envisaged as operating;

(e) Nothing in the Code obliges other Contracting Parties to accept
either the validity of such requlations or measures where conferences, by
virtue of such regulations or measures, acquire an effective monopoly in
trades subject to the Code;

(£) The Contracting Parties concerned do not consider themselves
precluded by the Convention from taking appropriate steps in the event that
another Contracting Party adopts measures or practices that prevent fair
competition on a commercial basis in its liner trades.

39. The declarations which contain the above points set out the views of the
Contracting Parties concerned on the interpretation and application of
resolution No. 2 on non-conference lines adopted by the Conference of
Plenipotentiaries and indicates that they do not consider themselves precluded
from taking "appropriate steps"™ if any other Contracting Party takes measures
that are seen as preventing "fair competition on a commercial basis™ by
non-conference lines. It should be noted in this connection that there could
be differences of opinion between Contracting Parties as to what constitutes
"fair competition on a commercial basis".

40. A particular point may be made regarding the contents of

subparagraphs 38 (b) and (c¢) above. While there is no doubt a presumption in
certain provisions of the Code that shippers would have the option of using
non-conference lines, nowhere in the Code itself is it said that opportunities

for fair competition by non-conference lines is an essential condition for the
functioning of the Code.
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4l. Two other Contracting Parties, namely the Federal Republic of Germany and
the Netherlands, have made a rather different declaration on the subject of
non-conference lines. According to this declaration the Contracting Parties
concerned "will not prevent non-conference shipping lines from operating as
long as they compete with conferences on a commercial bagis while adhering to
the principle of fair competition, in accordance with the resolution on
non-conference lines adopted by the Conference of Plenipotentiaries™. The
declaration goes on to confirm the intentions of the Contracting Parties
concerned to act in accordance with the said resolution.

42. Reference to non-conference lines has been made also by two other
Contracting Parties, namely Bulgaria and Czechoslovakia, in ratifying the
Code. According to its declaration, Bulgaria "considers that the provisions
of the Convention on a Code of Conduct for Liner Conferences do not cover the
activities of non-conference shipping lines", while Czechoslovakia declared
that "eventual one-sided regulations of the activity of non-conference lines
by legislation of individual States would be considered incompatible ... with
the main aims and principles of the Convention and would not be recognized as
valid”.

43. The subject of non-conference lines and the Code, including the
implications and interpretation of resolution No. 2, and the concept of "fair
competition on a commercial basis" are examined in chapter III.




= Jidl e

Chapter III
THE CODE AND NON-CONFERENCE LINES

44. While the Code was intended to regulate liner conferences only, in
article 8 it makes specific reference to the right of shippers to use
non-conference lines. Further, article 18 specifically prohibits members of a
conference from using fighting ships, "for the purpose of excluding,
preventing or reducing competition by driving a shipping line not a member of
the conference out of the said trade".

45. On the subject of non-conference lines vis-d-vis the Code, the Conference
of Plenipotentiaries which elaborated the Code adopted Conference resolution 2
on non-conference shipping lines, which reads as follows:

"2. Non-conference shipping lines

The United Nations Conference of Plenipotentiaries on a Code of
Conduct for Liner Conferences,

Having prepared the Convention on a Code of Conduct for Liner
Conferences with a view to improving the liner conference system,

Bearing in mind that the Convention is applicable to liner
conferences and their external relations,

Resolves that:

1. Nothing in that Convention shall be construed so as
to deny shippers an option in the choice between conference
shipping lines and non=-conference shipping lines subject to any
loyalty arrangements where they exist)

2. Non=-conference shipping lines competing with a conference
should adhere to the principle of fair competition on a commercial
basisy

3. In the interest of sound development of liner shipping
service, non-conference shipping lines should not be prevented
from operating as long as they comply with the requirements of
paragraph 2 above."”

46. It should be noted that this resolution does not constitute an integral
part of the Convention and is therefore = strictly speaking = not of a binding
character in international law. Thus, it may not be inconsistent with its
obligations under the Code for a Contracting Party to take measures to
regulate the activities of non-conference lines if it deems it fit to do so.
In fact, even in order to ensure that non-conference lines adhere to the
principle of "fair competition on a commercial basis™ it may well be necessary
for their activities to be subjected to appropriate regulation.
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47. The Group of 77 supported Conference resolution 2 on the "clear
_understanding that the non-conference shipping lines will not be permitted to
operate in a manner which damages the smooth functioning and operation of
liner conferences". The spokesman for the Group of 77 who made this statement
at the conclusion of the Conference of Plenipotentiaries went on to add,

"While we have agreed that non-conference shipping lines have a
place in liner shipping, in no circumstances can we accept a situation
where through their operation the national shipping lines of developing
countries are made to lose what, after great difficulty, they are
entitled to get under the Code in respect of participation in trade.
Should a situation arise in any trade where our Governments feel that the
activities of non-conference lines should be curbed or regulated in any
manner, our Governments will have full freedom of action to act suitably
in the national interest. Our Governments also have full freedom of
action to ensure that non-conference shipping lines operate on a
commercial basis in fair competition with conference shipping lines". lE/

In dealing with non-conference lines, governments of developing countries may
wish to be guided by Conference resolution 2 on non-conference shipping lines,
qualified by the concluding remarks of the spokesman for the Group of 77.

48. In this context, the concept of operating "on a commercial basis in fair
competition with conference lines" requires further examination. Whether a
non-conference operator is competing with a conference or not depends on two
factors, namely:

The type of service offered,
The type of cargo carried.

49, The Code does not define a liner service, but the essential
characteristics of such a service (broadly defined to include multimodal
transport) are generally recognized to be fixed sailing schedules between
reqgular ports or other fixed terminals which are advertised in advance. Thus,
there would probably be general agreement that a liner service would have the
following functions:

To give a service on a particular trade route with the regularity and
the frequency which the shippers need for carrying on their normal business;

To provide a service to shippers who ship little and often, or who ship
commodities which will not fill a ship by themselves)

To serve shippers who want to be able to buy or sell large or small
gquantities with the knowledge that a shipping service will be available;

To provide suitable space to carry a varied assortment of cargoes, dry or
liquid, dirty or clean, mineral or vegetable, at ordinary temperatures or
chilled or frozen)

To provide the form of sea transport or multimodal transport which
best suits the requirements of the traders and the products on the routes
served; and
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To accept, where law or custom demands, the obligation as a common
carrier, or where no such obligation exists, nevertheless to respond to a
general expectation that having advertised a sailing and calls at particular
ports, all cargo offering will be accepted on a "first come - first served"
basis, whether the cargo is attractive to the carrier or not.

50. A liner-type cargo is not defined in the Code. It is usually a cargo
shipped by mark or count, with the distinction depending not on the type of
product but on the character of the shipment. A number of products, for
example jute, timber, grain and palm oil, may be shipped in parcels or
containerloads on liner vessels as liner cargoes, while they may equally be
shipped in bulk in full or part shiploads as non-liner cargoes.

51. Where a non-conference operator performs all of the functions of a liner
service as listed in paragraph 49 above he may be considered as an operator
who, prima facie, is entitled to the protection of the resolution on
non-conference lines. If he satisfies only certain functions, the situation
would not be clear and would require to be judged on a case-by-case basis.

52. Competition may not be fair and on a commercial basis if the
non-conference operators

Deliberately sets rates at a loss-making level which he does not have the
ability to maintain in the long-term;

Does not accept an obligation to p-vrovide a requlai- service with adequate
port coveragej; or

Accepts only the attractive cargoes and leaves the less attractive
cargoes to be served by the conference.

These three conditions for defining what is not fair competition in a liner
service cover the essential points of the matter, although they are minimum
conditions, as the list of functions of a liner service in paragraph 49 shows.

53. Where a conference operates inefficient and outmoded tonnage,
non-conference lines entering the trade might be able to offer lower rates
because of their genuinely lower costs. Such non-conference competition,
which also complies with the conditions set out in paragraph 52 above, would
be hard to stigmatize as unfair and non-commercial.

54. While the concept of "fair competition on a commercial basis™ may appear
clear enough in theory, its practical application would be far from simple.
There are bound to be differences of opinion, and each case would require to
be judged on its merits. Indeed, the concept of fair competition is one that
has probably changed its meaning over time.

55. If a non-conference operator satisfies the conditions listed in
paragraph 49 above and so qualifies for the protection of the raesolution on
non-conference lines, a Government, despite the importance it may attach to
its national shipping line and to the conference service, may feel that the
promotion of its overseas trade is of greater value and might prefer to permit
such competition. On the other hand, there would be a case for protecting the
national line and the conference if there is no reason to believe that the
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non-conference line is providing a service which it could, or would, continue
to offer in the long run at lower rates than the conference offers. In such a
case, to sacrifice its nmational shipping line and established conference
services for the sake of a short-term benefit to its shippers would not be
economically justifiable. A decision, in either case, would be a difficult
one, made more difficult by the lack of any real basis on which to judge the
pretensions and plans of the non-conference operator.

56. In any event, developing countries may not be willing to accept the
unrestricted growth of non-conference traffic at the expense of their mational
lines. As far as developing countries are concerned, one of the principal
objectives of the Code was to ensure to their national lines a fair share of
the liner cargo generated by their foreign trade. As the spokesman for the
Group of 77 stated in his concluding remarks, quoted in paragraph 47 above,
developing countries may not accept a situation where they "are made to lose
what, after great difficulty, they are entitled to get under the Code in
respect of participation in trade”. Taking into account a country's long-term
strategic economic interests, there may be a minimum level of participation in
its liner trades by its national shipping lines which many a Government would
wish to preserve.

57. Furthermore, the displacement of liner conferences, in which the national
shipping lines at both ends of a trade play a key role and which are subject
to an internationally accepted regulatory Code, by unreliable and untested
operators or by a few monopolistic operators functioning on a world-wide scale
(and possessing a monopoly power even greater than that enjoyed by
conferences) without being subject to any requlatory disciplines imposed
either unilaterally or bilaterally by Governments or by an international code,
may not be acceptable to most countries, whether developing or developed.

58. It should be noted that there could be differences of opinion between
Contracting Parties at the two ends of a liner trade as to the desirability
and manner of requlating the activities of non-conference operators in the
trade concerned as well as to what constitutes "fair competition on a
commercial basis"., Hence, unilateral actions in respect of non-conference
lines by Contracting Parties may lead to conflicts with their trading
partners. Governments which are interested in regulating non-conference
operators may therefore find it useful to enter into discussions on the
subject with their trading partners with a view to arriving at mutually
acceptable positions.
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Chapter IV
THE RESPONSIBILITY OF LINER CONFERENCES IN THE APPLICATION OF THE CODE

59. An important responsibility devolves upon conferences to ensure the

ef fective application of the provisions of the Code. 1In fact, a considerable
number of the provisions of the Code are specifically addressed to conferences
and start with the phrase "A conference shall ...". In many other provisions
the conference responsibility is implicit. While Governments would no doubt
wish to ensure that conference behaviour conforms to the relevant provisions
of the Code, conferences themselves are obliged to ensure that the requisite
structural arrangements within conferences and the requisite conference
relationship with shippers, shippers' organizations and Governments are
established and that these function in conformity with the provisions of the
Code.

60. Article 22 provides that "conference agreements, trade participation
agreements and loyalty agreements shall conform to the applicable requirements
of this Code and may include such other provisions as may be agreed which are
not inconsistent with this Code". It is necessary that conference agreements
should either set out the administrative structures required for the
application of the Code provisions or refer to specific ancillary documents
where the procedures are given in detail. The latter arrangement is to be
preferred since the conference agreement is a basic document which should not
be subject to other than occasional change, whereas administrative procedures
need to evolve in the light of changing circumstances.

61l. The matters that need to be covered in conference agreements are examined
in greater detail in part two, which deals with the application of specific
provisions of the Code, and a check list of items that should be covered in
conference agreements is set out in chapter XVII.

62. The internal administration within the conference machinery of a full
Code conference would need to cover many aspects, including, in particular:

Decision-making procedures)
Admission of new lines, particularly third-country lines;
Cargo sharing)

Freight rate increases, demands for the fixation of specific rates and
requests for promotional freight rates;

Holding of consultations)
Dissemination of information)
Effective self-policing machinery; and

Provision of an independent recourse procedure.
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The existing methods of handling these matters may need to be revised by the
conference concerned in order to ensure effective implementation of the Code
in a given trade. The need for transparency and consistency will demand that
rather formal administrative procedures be adopted.

63. It is particularly important that the administrative structures of the
conference should satisfy several criteria. These are:

The structure must be adequate to carry out the Code procedures, within
the Code time limits, unless other procedures and time limits, which do not
conflict with specific Code provisions have been agreed toj

The administrative procedures to be followed in each case should be
clearly defined and should be available in documentary form to all interested
parties)

The procedures should contain details of the information needed to
enable decisions to be taken on questions such as the entry of third-country
lines and applications for specific and promotional freight rates;

The organization, in the sense of who, or which committee, within the
conference, is to be responsible for specific tasks, has to be clearly
established although, as an internal arrangement of the conference, this does
not need to be publicized; and

Recourse procedures, independent of, and external to, the conference to
be used in the event of a dispute must be clearly set out.

64. The administrative procedures need to cover the various sets of
relationships which are created by conference operations. The rules must
cover the detection of malpractices and breaches of the rules. Insofar as the
parties concerned are members of the conference, the conference procedures for
self-policing and the imposition of sanctions may generally be satisfactory,
subject to the provisions of the safeguards set out in article 5 of the Code.
However, in relations between conferences and third parties, particularly
shippers, recourse to an independent procedure for the resolution of disputes
would be necessary. Even within a conference, there may arise disputes
between member lines which may require to be settled outside the framework of
the conference concerned. 1In order to deal with such situations, the Code
provides .a dispute settlement machinery which is examined in the next chapter.
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Chapter V
DISPUTE SETTLEMENT WITHIN THE CODE

65. Arbitration and conciliation are the traditional methods of resolving
disputes in the shipping industry and, in general, they have worked
effectively. In arbitration a single arbitrator, or a panel of usually three
arbitrators, would issue a ruling which the parties in dispute would have
agreed in advance to accept. With conciliation, the conciliator(s) seek to
find a compromise acceptable to both parties. The essential feature of both
systems is the belief in the independence and the integrity of the
arbitrator(s) or conciliator(s).

66. Liner conferences, however, have not generally used independent recourse
procedures. In the deliberations that led to the elaboration and adoption of
the Code, developing countries expressed the view that an independent system
of dispute settlement was a fundamental need, as the absence of such
procedures presented a serious disability for the users of conference services.

A. International mandatory conciliation

67. One of the compromises of the Code was the establishment of the system of
international mandatory conciliation (IMC). The structure of the system is
set out in articles 23 to 45 of the Code. The purpose of conciliation is to
reach an amicable settlement of the dispute through recommendations formulated
by independent conciliators.

68. The Code provides that the provisions for dispute settlement "shall apply
whenever there is a dispute between the following parties:

(a) A conference and a shipping line;
(b) The shipping lines members of a conference;

(c) A conference or shipping line member thereof and a shippers'
organization or representatives of shippers or shippers; and

(d) Two or more conferences." (article 23, paragraph 1).
69. Disputes between the parties mentioned above "relating tos

(a) Refusal of admission of a national shipping line to a conference
serving the foreign trade of the country of that shipping line)

(b) Refusal of admission of a third-country shipping line to a
conference)

(c) Expulsion from a conference)
(d) Inconsistency of a conference agreement with this Code)

(e) A general freight-rate increase;
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(£) Surcharges)

(g) Changes in freight rates or the imposition of a currency adjustment
factor due to exchange rate changes;

(h) Participation in trade; and

(1) The form and terms of proposed loyalty agreements, which lave not
been resolved through an exchange of views or direct negotiations shall, at
the request of any of the parties to the dispute, be referred to international
mandatory conciliation ...". (article 23, paragraph 4).

70. The disputes have to be referred to international mandatory conciliation
within precise time limits provided in article 24 of the Code. These time
limits are:

In disputes relating to membership of conferences: 60 days from the date
of receipt by the applicant of the conference decision, including the reasons
therefor (article 24, paragraph 2(a);

In disputes relating to general freight rate increases; the date of
expiry of the period of notice to be givan by the conference
(article 24, paragraph 2 (b);

In disputes relating to surcharges: 30 days after the receipt of the
notice or, where no notice has been given, 15 days from the date the notice
was put into effect (article 24, paragraph 2 (c),

In disputes relating to changes in freight rates or the imposition of a
currency adjustment factor due to exchange rate changes: five days after the
date of expiry of the period of 15 days from the date when the intention to
apply a currency surcharge or to effect a freight rate change is announced
(article 24, paragraph 2 (d)»

Requests for conciliation in other disputes may be made at any time
(article 24, paragraph 4).

The time limits specified in article 24, paragraph 2 (and mentioned above) may
be extended by agreement between the parties.

71. If the parties to a dispute referred to international mandatory
conciliation accept the recommendation of the conciliators, such a
recommendation "shall constitute a final determination™ of the dispute "except
to the extent that the recommendation is not recognized and enforced in
accordance with the provisions of article 39" (see article 38, paragraph 1).
Under the provisions of article 40, paragraph 3, however, it is open to a
party to a dispute not to accept a recommendation of conciliators.

Article 40, paragraph 3 also provides that "each party may publish the
recommendation and the reasons therefor and also its own rejection and the
grounds therefor™. It should be noted that IMC does not prejudice the right
of an aggrieved party to have recourse to any other legal remedy available to
it in the event that IMC does not yvield an accepted solution for a dispute.
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72. 1In order to enable the parties concerned to resort to international
mandatory conciliation and enable the enforcement of the recommendations
arising from internmational mandatory conciliation, each Contracting Party
should make appropriate provision in its national legislation. These measures
are examined in chapter VIII, paragraphs 125 to 13l.

B. Other dispute settlement procedures

73. IMC is not the sole procedure suggested in the Codey in fact, IMC should
be seen as a part of a process, and as one alternative tribunal of last resort.
The Code makes these points clear in several ways. For examples

The parties to a dispute shall first attempt to settle it by an exchange
of views or direct negotiation (article 23, paragraph 3);

Where the exchange of views or direct negotiation have failed to yield a
mutually satisfactory solution, the dispute may be referred to IMC at the
request of any one of the parties (article 23, paragraph 4);

Where the parties have agreed that disputes be resolved by other
procedures, then those procedures may be used (article 25, paragraph 1) unless
national legislation, rules or regulations preclude this choice (article 25,
paragraph 2);

The parties to a dispute may at any time agree to have recourse to a
different procedure for the settlement of their disputes (article 31,
paragraph 4)j and

Disputes between parties which belong to the same country shall be
settled within the framework of national jurisdiction, "unless this creates
serious difficulties in the fulfilment of the provisions of this Code"
(article 23, paragraph 2).

74. Thas, the Code procedures are not rigid and recourse to IMC is to be
considered a last resort to be used when all else fails. Developing countries
should endeavour to establish through consultations with conferences a
structure for independent review of conference decisions and local
conciliation of disputes, as appropriate, so that alternative procedures,
external to the conference, are available, as a prior step before
consideration is given to invoking IMC. Specific instances of the need for
such structures are examined in part two.

75. In certain cases, it may be desirable for the Contracting Parties
concerned to hold consultations with one another and with the commerical
parties concerned with a view to clarifying the issues and helping to resolve
disp\:ltﬂs.
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Chagt_:ar Vi

THE ROLE OF GOVERNMENT AS APPROPRIATE AUTHORITY IN THE CODE

76. The responsibility rests squarely upon the Governments of States,
Contracting Parties, to take the necessary legislative or other measures as
may be necessary to implement the Convention as provided for in article 47 of
the Code. These measures are discussed in chapter VIII. The Code also
provides for an appropriate authority to perform certain functions in the
application of the Code provisions. This chapter examines the role of
government as appropriate authority.

77. The Code defines an appropriate authority as "Either a government or a
body designated by a government or by mational legislation to perform any of
the functions ascribed to such authority by the provisions of this Code”,
Clearly, an appropriate authority could be either the entire Government itself
or an authorized organ of the Government or any body designated as such. The
Code appears to allow all these possibilities.

78. It is clear, in particular from the definition of a shippers'
organization, that a shippers' council is not regarded by the Code as an
appropriate authority. If all problems of interpretation are to be avoided,
governments should ensure that, whatever their precise legal form, shippers’
councils are not designated as an appropriate authority, nor invested with any
of the functions of an appropriate authority.

79. Two functions of an appropriate authority are to be found in chapter I of
the Code. Firstly, the definition of a national shipping line includes
recognition by "an appropriate authority" as a criterion for determining
whether a shipping line is a nmational shipping line or not. Secondly, in the
definition of a shippers' organization, recognition by an appropriate
authority, if it so desires, is provided for. These two functions are
discussed further in chapter VIII.

80. The body of the Code itself contains a number of provisions concerning
the role of appropriate authorities. Appropriate authorities may, either if
they so wish or on request, depending on which is relevant, do the following:

Have their views on the admission of a new member line to a conference
taken into account (article 1, paragraph 5))

In association with the authorities at the other end of the route, take
up the matter of a disagreement between their groups of national shipping
lines and make their views known to the parties concerned for their
consideration (article 2, paragraph 14);

Receive reports from conferences on actions taken in connection with
malpractices and/or breaches, on a basis of anonymity (article 5,
paragraph 1 (c)»

Receive copies of the conference agreements, pooling or other sailing
rights agreements and of other related documents (article 6))
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Request information, copies of the annual reports of the conference and
notice of intended action by the conference (articles 10 14, paragraph 1,
15, paragraph 4))

Participate fully in consultations between conferences and shippers, but
without a decision-making role (article 11, paragraph 1); and

Farticipate in conciliation proceedings in support of a party being a
national of that Contracting Party, or in support of a party having a dispute
in the context of the foreign trade of that Contracting Party or act as an
observer in such proceedings (article 28).

8l1. Even though the appropriate authority is not assigned a decision-making
role in consultations between shippers and conferences, through such
participation, the appropriate authority, by virtue of its position, would be
able to play an effective role in shaping the conclusions of consultations.

The appropriate authority would also be able to influence the policies of
conferences through its national shipping lines, particularly where they are
State-owned. It is to be noted further that in many developing countries the
ability of shippers' organizations to carry out effective consultations depends
on the technical support given by government agencies responsible for shipping
and freight studies.

82. It is relevant to note that, over the 1l0-year period between the adoption
of the Code in 1974 and its coming into force in 1983, many developing
countries instituted procedures and practices for direct consultations between
Governments and conferences on freight rate matters. For the greater part,
these procedures and practices have been accepted by liner conferences. It
would be a pragmatic approach for conferences to continue to operate within
the scope of such mutually agreed practices.

A. Periodic consultations with conferences

83. Apart from introducing the requisite legislative framework required for
the implementation of the Code in the trades with other Contracting Parties,
as mentioned in paragraph 76 of this chapter and discussed in chapter VIII,
appropriate authorities may wish to invite the conferences concerned to inform
them of the measures which are being taken by the conferences to conform to
the provisions of the Code. If these measures are not found to be entirely
satisfactory, a Government could invite the conference concerned to hold
consultations with it on this matter. It would be desirable for shippers’
organizations to be associated in such consultations. It may be equally
desirable to consult with the appropriate authorities of the trading partners
in order to reach common positions on the interpretation and implementation of
the Code provisions.

84. In fact, it may be desirable that Governments and conferences hold
periodic consultations on the application of the Code in the conference trades
concerned. Such periodic consultations may be considered as falling within
the "other measures as may be necessary to implement the present Convention”
which Contracting Parties are obliged to take under article 47 of the Code.
The periodic consultations may also be relevant for Governments wishing to
assure themselves that "conference agreements, trade participation agreements
and loyalty agreements ... conform to the applicable requirements of the Code"
(article 22).
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85. To the extent that conferences agree to co-operate with Governments in
such consultations, Contracting Parties may be content with designing the
national implementing legislation, concerning itself only with basic
principles, leaving the modalities of application to be settled by mutual
agreement with the parties concerned. On the other hand, if conferences do
not co-operate with Governments, Contracting Parties may seek to protect their
national interest by adopting detailed implementing legislation which may
leave little scope for flexibility and compromise. There can be no doubt that
the first course is the better one. The solutions to the problems of
implementation are best found through consultation and negotiation.

86. Particular requests which might be made to conferences by the appropriate
authorities to facilitate their monitoring role, and on which strong
opposition is unlikely to be met from conferences, are:

Permanent inclusion on the distribution list of documents which the Code
requires to be made available on request;

Inclusion of appropriate authorities in the list of those entitled to
request that freight rate tariffs be made available,

Inclusion of appropriate authorities in the list of bodies entitled to
request consultation in connection with a general freight rate increase; and

Inclusion of appropriate authorities in the list of those to be
notified of the imposition of surcharges and currency adjustment factors.

These points are even more important in countries where national shippers’
councils are weak, and in such countries they will help to strengthen the
position of the national shippers' organizations vis-d-vis conferences.

87. A number of other matters which may be dealt with in the periodic
consultations are discussed in part two, and a check list is included in
chapter XVII.
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Chapter VII
REGIONAL CO-OPERATION IN THE IMPLEMENTATION OF THE CODE

88. The importance of regional and subregional co-operation among developing
countries in the elaboration of common policies and common negotiating
positions in Code-related matters cannot be emphasized too strongly. Though
regional co-operation is specifiamlly referred to in the Code only just once,
the effective scope for such co-operation is large and covers co-operative
arrangements among national shipping lines, as well as among shippers’
organizations, and should also involve Governments.

89. The specific reference in the Code is in article 2, paragraph 8 which
provides for nmational shipping lines of a region at one end of a trade covered
by a conference to redistribute among themselves by mutual agreement the
shares in the trades allomated to them. Under this provision, within
conferences covering several countries at each end of the route, services can
be rationalized by the redistribution of cargo shares among the national lines
at one end of the route. Such redistribution may need to take into account in
particular the interests and particular problems of mational shipping lines of
land-locked countries. Such redistributive arrangements would help to improve
the economic viability of all the lines concerned and is particularly
important in the context of the increase in the scale of shipping operations
arising from containerization.

90. The introduction of cellular container ships to a route usually spells
great difficulties for developing countries, because of the large size and the
high cost of ships required for commercially viable operations. One solution
to the problem of economies of scale required for the viable operation of
container ships would be for the national lines of several countries at one
end of a trade to co-operate in the acquisition or chartering of one or more
container ships and to operate as a consortium,

91. Co-operation enabling a rationalization of services and of loading and
discharging ports can lead to improved load factors, speed up turn-round times
and generally lead to more efficient and profitable services. Regional
co-operation by national shipping lines in the use of common agencies at both
ends of a trade route can also yield substantial operational economies.

92. On the side of shippers®' consultations with conferences, too, the scope
for a joint approach by the shippers' councils of neighbouring countries may
be explored. Freight rate consultations held on a regional basis are likely
to be more effective than if held on a national basis. Many developing
countries' shippers®' orcanizations are small and individually have little
bargaining power against, or leverage with, the conferences. The experience
of subregional groupings such as the Federation of ASEAN Shippers' Councils,
the West and Central African Ministerial Conference on Maritime Transport, and
the Inter-Governmental Standing Committee on Shipping of certain Governments
of Eastern Africa, illustrate how developing countries can collectively
negotiate with conferences.




- 27 =

93. When regional co-operation among shippers' organizations is based on the
conference area, many of the data requirements will be the same for all
countries. This points to the possibility of reducing costs by centralizing
the data collection and processing in a regional freight investigation unit.
Regional consultations necessitate regional information, since all those on
the developing country side of the table must have the same information before
them.

94. It must be stressed that solutions need to be sought in a constructive
dialogue, in association with conferences, and not in confrontation. 1In such
a spirit, conferences would normally welcome and find it in their own
interests to encage in consultations on a regional basis rather than having to
deal individvally with many - and sometimes conflicting - national interests.

95. For the effective application of the Code to liner conference services,
the appropriate geographical region for co-operation would be the zone covered
by the conference. It may be useful in some cases to raise with the
conference the question of enlarging the zone in order to bring the conference
zone more into harmony with economic or political realities and so increase
the scope for regional co-operation. It may even be that the conference
zones, which are often legacies of the past, are structured on former
political or colonial ties and may not represent the best zones from the point
of view of economic efficiency. Certain lines with established interests
might resist such moves towards a rationalization of services, but eventually
such resistance could be overcome if there is sufficient determination and
unity on the part of the developing countries concerned.

96. The real difficulties of instituting regional co-operation should not be
overlooked. Every act of co-operation requires that those co-operating are
willing to make compromises and to cede a measure of their sovereignty in the
area of co-operation. This is rarely easy. It is important, therefore, that,
in launching upon a scheme of regional co-operation the parties concerned
should be modest and attempt to cover initially some selected areas only and
thus create a base for expanded co-operation at a later date. Overenthusiasm
in the beginning usually leads to failure, with subsequent difficulty in
retreating to a more modest programme of co-operation which, had it been
adopted in the beginning, would have been fully realizable.
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Chapter VIII

LEGISLATIVE AND OTHER MEASURES REQUIRED TO BE TAKEN BY CONTRACTING
PARTIES TO ENSURE THE IMPLEMENTATION OF THE CODE

97. The legislative measures which a Contracting Party will need to adopt in

order to implement the Code will depend, on the one hand, on existing

legislation and, on the other hand, on the mational legal system. Existing

legislation does not refer only to legislation directly concerned with

maritime transport affairs. In the case of the Code it may include

legislation regarding competition and restrictive practices, for example, and

general commercial law. ; .

98. This chapter concentrates on particular needs which have been identified.

It includes issues which could be made the subject of legislation or be -
handled in other ways. It would be for each Contracting Party to decide on

the extent to which it wishes to enact mational legislation or to deal with

matters in other ways.

99. The basic Code reference to the legislative action needed is to be found
in article 47, which says: "Each Contracting Party shall take such
legislative or other measures as may be necessary to implement the present
Convention®. It clearly means that each Contracting Party shall take such
legislative, administrative or judicial measures as may be necessary to
implement the Code. It is the duty of the Governments of the Contracting
Parties to take the necessary measures which would enable the parties
concerned to act within the framework of the Code. These measures would
include the enactment of legislation or the amendment of existing legislation
to give legal effect to the Code at the national level and ensuring that the
executive and judicial orcans are properly equipped with the powers required
for implementing the Code.

100. Existing legislation which may be incompatible with the Code would
require to be repealed or modified or the paramountcy of the Code over such
legislation established. Similarly, intergovernmental bilateral agreements
which are in contradiction with the provisions of the Code should, from the
point of view of international public law, be amended or repealed, unless
specific reservations in this respect have been made. 11/ The character of
the implementing legislation has to be decided by each Contracting Party. The
choice is between a rather general act dealing only with the general
principles which aan be applied through regulations as appropriate to
particular situations or an elaborate enactment setting out provisions in
detail. This may depend partly on the national legal system and legal
tradition of each Contracting Party.

101. It needs to be borne in mind in this connection that there is likely to

be considerable diversity in the conference trades to which the Code applies,

requiring a flexible approach to the appliation of the Code. The drafters of

the Code understood the need for flexibility, which they built into the Code

in almost every possible way. Contracting Parties, through their legislation,

should avoid imposing a rigid structure which does not allow for the existence

of variations between conference trades and the possibility of adapting the .
application of the Code to those variations in order to gain the maximum

benefit from it.
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102. The following is a list of subjects which may require to be dealt with by
national legislation and/or other measuress
The scope of applimation of the Convention)
Designation of appropriate authority or authorities)
Designation of mational shipping lines)
Recognition of shippers' orcganizations and shippers)

Provision for the filing with the appropriate authority of all agreements
specified in article 6 of the Codej

Filing of annual reports;

Granting of legal capacity to conferences and shippers' organizations for
purposes of dispute settlementy

Precedence for conciliation proceedings over remedies available under
national lawy

The enforcement of awards of conciliators in the event of disputes
referred to intermational mandatory conciliation,

Mational dispute settlement machinery;
Designation of local representatives by conferences;

Provision for the implementation of amendments to the Convention under
articles 51 and 52

Provision for the nomination of persons to the panel of conciliators.

A. Scope of application of the Convention

103, As has been stated in Chapter I, the lLiner Code Convention does not
contain any specific provision which sets out the scope of applicmation of the
Code. Contracting Parties may wish to determine by enactment the scope of
application of the Code. It should be noted in this connection, as explained
in chapter I, that the practial applimbility of the Code will be to
conference trades serving the territories of Contracting Parties. Within any
such conference trade, the provisions of the Code should apply to all
commercial parties concerned, irrespective of nmationality.

104. Contracting Parties may wish to include in their national legislation a
definition of the term "liner conference". They should guide themselves by
the following definition of a liner conference provided in the Code:

"A group of two or more vessel-operating carriers which provides
international liner services for the carriage of ecargo on a particular
route or routes within specified geographical limits and which has an
agreement or arrangement, whatever its nature, within framework of which
they operate under wmniform or common freight rates and any other agreed
conditions with respect to the provision of liner services".
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It should be noted that any agreement or arrangement within a group of two or
more vessel-operating carriers that satisfies the minimum criteria laid down
in this definition would constitute a liner conference for the purposes of the
Code, irrespective of what it calls itself. There may be provision for the
appropriate authority to publish the names of conferences which fall within
the scope of the Code, as far as each Contracting Party is concerned.
Contracting Parties may also wish to make it clear that multimodal services
provided by liner conferences fall within the scope of the Code.

105. Where Contracting Parties have made reservations limiting the scope of
application of the Code, such reservations may be reflected in the nmational
legislation.

B. Designation of appropriate authorities

106. The Code provides for certain functions to be performed by an appropriate
authority of the Government. These functions of the appropriate authority are
examined in chapter VI. In part one, chapter I of the Code, an appropriate
authority is defined as "either a government or a body designated by a
government or by national legislation to perform any of the functions ascribed
to such authority by the provisions of this Code".

107. It may be pointed out that it is open to a Contracting Party to designate
more than one appropriate authority. The designation of more than one
appropriate authority may become necessary if the responsibilities of
government relating to shipping are distributed between several ministries or
departments of government. This is frequently the case. For example, the
subject of national shipping lines may be assigned to a ministry or department
of shipping, transport or commmications, while the subject of shippers’
councils may be assigned to a ministry or department of trade or commerce.
Where more than one appropriate authority is designated, which specific
function or functions ascribed to the appropriate authority by the provisions
of the Code is or are assigned to each of the appropriate authorities so
designated should be clearly indiamted.

108. Apart from assigning to appropriate authorities specific functions as
prescribed in the Code, national legislation may authorize the appropriate
authority or appropriate authorities to take such administrative actions as
are necessary to set in motion and to make effective the implementation of the
Code.

C. Designation of national shipping lines

109. Part one, chapter I of the Code gives the following definition of a
national shipping lines

“A nationa. shipping line of any given country is a vessel-operating
carrier which las its head office of management and its effective control
in that country and is recognized as such by an appropriate authority of
that country or under the law of that country.

Lines belonging to and operated by a joint venture involving two or
more countries and in whose equity the national interests, public and/or
private, of those countries have a substantial share and whose head
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office of management and whose effective control is in one of those
countries can be recognized as a national line by the appropriate
authorities of those countries.”

110. According to the above definition, national lines could be recognized as
such by an appropriate authority of that country or under the law of the
country. Governments of developing countries may, for sound economic reasons,
wish to limit the number of nmational shipping lines which are recognized for
purposes of the Code. Such Governments may wish to provide for recognition of
specific national shipping lines by an appropriate authority in accordance
with established criteria.

111. It is desirable that the national legislation or regulations clearly set
out the criteria which mational shipping lines which seek recognition should
be required to fulfil. In this connection, Governments may consider that the
privileges and rights which flow from the designation of "nmational shipping
line”™ should be balanced by corresponding obligations. Such obligations may
include conditions relating to the registration of the vessels of the line
under the national flag and the employment of natiocnals as seafarers in order
to ensure that the "effective control™ referred to in the definition can be
genuinely exercised. H/

112. Apart from the criteria for determining whether a line's head office of
management and its effective control is in that country, a Government may also
lay down by regulation such other conditions as it deems to be relevant.

There may also be provision for adding further conditions or deleting existing
conditions by subsequent requlations made by an appropriate authority. There
may also be provision for the gazetting of the names of recognized national
shipping lines.

113. The recognition of a national shipping line may be general for all liner
conferences serving the trade of a Contracting Party and to which the Code
applies, or it may be made geographically specific to one or more conferences.

114. A final point to note with regard to national shipping lines is that the
Code definition refers specifimlly to a "vessel-operating arrier", although
its fleet, pursuant to article 1, paragraph 2, may include "chartered
tonnage". 1In today's context, where only large container ships would be
commercially viable on certain routes, the national shipping line of a country
may find that the commercially most desirable option would be to function
exclusively as a purely slot charter operator, the slots being chartered from
another line or from a consortium of lines. Countries which envisage such a
situvation my find it appropriate to make it explicit in the mational law that
shipping lines operating only slot charters and not entire wvessels would be
entitled to recognition as nmational shipping lines for the purposes of the
Code, although the “appropriate authority”™ may need to lay down certain
specific criteria. Consultations and negotiations with the relevant
conference(s) may be appropriate to arrive at an acceptable solution in this
respect.

D. Recognition of shippers®' organizations and shippers

115, Under the provisions of article ll of the Code, shippers' oreanizatioms,
representatives of shippers, and, where practimble, shippers, have the right
to consultations with conferences on matters of common interest.
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116. However, in a situation where there are several representative bodies of
shippers, perhaps specialized bodies representing specific commodity groups,
all of which wish to participate in consultations, and where individual
shippers too wish to participate in consultations, the question of
practicability could arise. In such situations the practicability or
otherwise of consultations with spacific shippers' bodies or with individual
shippers may be unilaterally determined by conferences. In order to avoid
such unilateral determination by conferences, national legislation may make
provision for the relevant appropriate authority to desigmate by regulation
the shippers' organizations and individual shippers which would have the right
to consultations with conferences. There could be administrative arrangements
for the relevant appropriate authority to reconcile any differences which may
arise between different shipper interests.

117. Where it is decided that individual shippers and representative shipper
bodies should be designated for purposes of consultation under article 11, the
criteria to be adopted for such purposes may be set out by the relevant
appropriate authority in regulations framed under the national law.
Alternatively, the designation may be left entirely to the discretion of the
relevant appropriate authority.

118. In countries where freight forwarders play an important role in freight
consolidation and/or in handling shipments on behalf of numercus small
shippers, there may be a need for provision in the national legislation for
such freight forwarders to have the right to become members of shippers’
orcanizations and for associations of freight forwarders to have the right to
participate in consultations with liner conferences.

119. In the case where shippers' orqanizations of a subregion have set up a
regional body, such as a federation of shippers' councils, for the purposes of
consultations with conferences on a regional basis, it is desirable that
provision be made in the mational legislation for national shippers®
oranizations to deleqate to such regional bodies the right to act on their
behalf in consultations with conferences under article 11 of the Code and for
agreements reached by regional bodies with conferences to be binding on
national shippers' organizations.

120. Similarly, where necessary, national legislation should explicitly
provide for regional intergovernmental committees representing a number of
Governments to participate in consultations with conferences on a regional
basgis.

E. Filing of conference agreements with appropriate authorities

121. Article 6 of the Code provides that "all conference agreements, pooling,
berthing and sailing rights agreements and amendments or other documents
directly related to, and which affect, such agreements shall be made available
on request to the appropriate authorities of the countries whose trade is
served by the conference and of the countries whose shipping lines are members
of the conference®™. The contents of conference agreements referred to above
will reflect whether the conferences are conforming or not to the provisions
of the Code (see article 22). Governments of Contracting Parties may wish to
ensure that such agreements contain all provisions required for the effective
implementation of the Code and do not contain clauses which conflict with the
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Code provisions. Accordingly, national legislation may expressly provide for
the agreements referred to in article 6 to be filed with the appropriate
authorities whether requested or not. In addition, the law could contain
provisions providing that stipulations of conference agreements which do not
comply with the requirements of the Convention may be declared null and void
to the extent that they are inconsistent with the Code. Similar provisions
could apply to trade participation and loyalty arrangements.

122. It should be noted that the mandatory filing requirement could be applied
only to conferences serving the trade of a Contracting Party. In the case
where the shipping line of a Contracting Party is a third country member of a
conference serving the foreign trade between two other countries which are
Contracting Parties, agreement should be sought with the conference concerned
for regular submission to it of the relevant conference agreements, if this is
desired.

F. Filing of annual reports

123. Article 10 requires conferences to provide shippers' organizations with
annual reports of their activities. Such annual reports shall be submitted,
on request, to the appropriate authorities of the countries whose trade is
served by the conference concerned. Contracting Parties may wish to make it
mandatory for such annual reports to be submitted to their appropriate
authorities.

124. The contents of such annual reports is a matter to be agreed between the
respective conferences, shippers' organizations and appropriate authorities,
taking into account the provisions of article 10 of the Code.

G. Granting of legal capacity to conferences and shippers' organizations

125, Article 26 of the Code requires Contracting Parties to confer upon
conferences and shippers'’ organizations such legal capacity as is necessary
for the appliamtion of the provisions of the Code relating to the settlement
of disputes. In particular the national law should provide thats

A conference or a shippers' orcanization may institute proceedings as a
party or be named as a party to proceedings in its collective capacity,

Any notifiction to a conference or shippers' orcanization in its
collective capacity shall also constitute a notification to each member of
such conference or shippers' oreanization.

126. With regard to the legal capacity of shippers' organizations, if
shippers' organizations already enjoy a leaml corporate status, no further
action would be required. If this is not the case, there should be a
provision in the national legislation expressly conferring on the shippers’
organizations the capacity to be a party to legal proceedings. Further
provision may need to be made governing the responsibility of members of such
organizations for obligations incurred by the organization itself, in
particular for costs arising from proceedings as well as for any fines or
money judgements.
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127. Liner conferences, given the manner in which they are organized, would
normally not have a corporate legal status. Accordingly it is incumbent upon
Contracting Parties to confer, by nmational legislation, legal mpacity to
conferences serving the national trades. Similar provisions as proposed above
with regard to shippers' organizations would be required to make the legal
obligations of conferences binding collectively upon all the member lines of a
conference. For the purposes of this law, conferences operating in trades
between the Contracting Party and other Contracting Parties may be required to
register their names, addresses, list of members and names of conference

of fice bearers with a relevant appropriate authority, with further provision
for the appropriate authority to publish such information.

H. Precedence for conciliation proceedings over remedies available under
national law

128. Under the national laws of most countries, remedies are available for
disputes between commercial parties, even in the case where one of the parties
is not a national. Article 25, paragraph 3 of the Code provides that
international mandatory conciliation, if invoked, will have precedence over
remedies available under national law. The national legislation should
clearly establish such precedence, as provided for under article 25,

paragraph 3, and should include provision for staying ongoing proceedings
under national law where a respondent wishes to resort to intermational
mandatory conciliations. Where the recommendation of the conciliators is
rejected by one of the parties, access once again to national law remedies may
be relevant in some cases and this position may be made explicit in the
legislation.

129, Where a recommendation has been made by conciliators in resolution of a
dispute and this recommendation has been accepted by the parties concerned, a
procedure is required for the enforcement of such recommendation. The
national legislation should designate the court or other competent authority
to which appliation may be made for the enforcement of such a
recommendation. The procedures required to be followed in such applications
may be detailed in the legislation or in subsequent regulations under the
enactment.

130. Where a conciliation award is made against a conference, there should be
legal provision for such award to be enforced against all conference lines, in
proportion to their individual responsibilities, irrespective of whether any
particular member line is a mational entity of a Contracting Party or not.

131. There should also be legal provision for a recommendation of conciliators
not to be recognized or enforced by courts if such a recommendation is
affected by any of the matters mentioned in subparagraphs (a) to (d) of
article 39, paragraph 2, namely, disability, fraud, coercion, public policy or
irreqularity of composition or procedure of the conciliators. If the affected
part of the recommendation can be severed as mentioned in article 39,
paragraph 3, the remainder of the recommendation may be recognized and
enforced.
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I. Mational dispute settlement machinery

132. Article 23, paragraph 2 of the Code provides that "disputes between
shipping lines of the same flag, as well as between organizations belonging to
the same country, shall be settled within the framework of the national
jurisdiction of that country, unless this creates serious difficulties in the
fulfilment of the provisions of this Code”.

133. Depending on the juridioal system prevailing in the country, the
Contracting Party may give to shipping lines, shippers®' organizations and
shippers the right of access to national courts for the settlement of such
disputes. The national legislation or subsequent regulations should set out
the classes of disputes which may be referred to mational courts or to the
appropriate authorities for settlement.

Je Iocal representation by conferences

134. Article 21 of the Code provides that conferences shall establish loal
representation in all countries served, except that where there are practical
reasons to the contrary the representation may be on a regional basis. Since
the availability of a loml conference representative would be of great
benefit in facilitating consultation and maintaining harmonious relations
between shippers and conferences, in certain cases Contracting Parties may
wish to make it obligatory for conferences to appoint loal representatives.

K. Amendments to the Code under articles 51 and 52

135, Article 51 provides for Contracting Parties to propose amendments to the
Code. Depending on the legal system of the country, such proposed amendments
may require to be tabled in the legislature for information or be submitted to
the legislature for approval before they become binding on the Contracting
Party. The national legislation should provide for such proposed amendments
to be considered in accordance with national legislative practice and for
those amendments which have been accepted and which subsegquently have come
into force to be entered into the law of the country.

136. Provision should also be made for the consideration and possible adoption
and implementation of amendments adopted at a review conference held in
accordance with article 52.

L. Nomination of conciliators

137. Article 30 of the Code provides for the establishment of an international
panel of conciliators. Article 30, paragraph 2 specifically provides that
"each Contracting Party may at any time nominate members of the panel up to a
total of 12, and shall communicate their names to the Registrar®™. Such
nominations could be more expeditiously dealt with if provision is made in the
national legislation for an appropriate authority to deal with the subject.
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Part Two

THE APPLICATION OF SPECIFIC PROVISIONS OF THE CODE

Chg&er IX

CONFERENCE MEMBERSHIP

138. In "open™ conferences of the United States style, any line having the
ability and the intention to offer a regular liner service which accepts to
abide by the internal conference agreement has the right of admission to the
conference. In "closed”™ conferences, however, there is no right of admission
and the decision as to whether or not to admit a new line is taken by the
existing members who may or may not act on the basis of a set of stable
criteria. The criteria used, and the reasons for the decision taken, are
considered confidential internal conference matters.

139, Though the Code definition of a liner conference does not distinguish
between "open™ and "closed"™ conferences, it is primarily concerned with
"closed"™ conferences. In the case of a mtional shipping line which has the
right of membership in conferences serving its home trades, recognition is
placed in the hands of mational authorities and only the question of "ability
and intention® is left in the power of the conference. The conferences are
thus "open" to all lines which have passed the hurdle of recognition as
national lines and are seeking to operate in their national trades. 1In the
case of third-country shipping lines, the criteria for entry are similar to
those used by "closed" conferences in the past, subject to two major
differences, namely:

The criteria are published; and

A right of appeal to an independent tribunal is provided for in case of
refusal of admission, the grounds for which have to be specified.

A. Definitions

140. The essential elements of the Code definition of a national shipping line
area

It is a vessel-operating aarrier)

Its head office of management and its effective control are in the
countryy and

It is recognized as a national shipping line by an appropriate authority
in, or under the law of, that country.

The definition goes on to cover the joint venture case, which may be important
in particular circumstances, but which does not affect the principle of the
definition. It is to be noted that ownership of vessels itself is not
necessary, the operation of vessels being a sufficient condition. In the case
of a national shipping line which is exclusively a slot-charter operator, its
right to becoms a conference member may require to be negotiated with the
conference concerned by the appropriate authority of that country. _1_3/
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141. The overriding condition in the definition is recognition by an
appropriate authority or under the law. Thus, it is the relevant law or the
Government of the country which decides whather the head office of management
and the effective control are in its country or not (as made clear by the use
of the expression "as such" in the definition). The decision is not a
conference decision. It may be noted, in this connection, that according to
EEC Council Regulation No. 954/79 of 15 May 1979, as far as EEC States which
become Contracting Parties are concerned, the sghipping lines of the same
nationality shall determine by commercial negotiations which of them may
participate as a national shipping line in any conference. 14/

142. It is clear that each Contracting Party must establish, by whatever are
the appropriate procedures, the legal basis for the shipping lines to be
recognized as natiomal shipping lines and in which trades each can operate.
Criteria for recognition may be established by national legislation so that
recognition is then a purely administrative procedure, or the question of
recognition may be left to be handled on a case~by-case basis by the
appropriate authority. 15/

143, The definition of a third-country shipping line in the Code is simples it
is a vessel-operating carrier in its operations between two countries of
neither of which it is a national shipping line. This definition means that a
shipping line of a country which is not, however, recognized as a national
shipping line under the law or by the Government of that country for the
purposes of the Code would be considered as a third-country line even in its
home trades.

B. Membership of national shipping lines

144. Article 1, paragraph 1 states that "any nationmal shipping line shall have
the right to be a full member of a conference which serves the foreign trade
of its country, subject to the criteria set out in article 1, paragraph 2".
Article 1, paragraph 2 provides that any line applying for membership shall
furnish evidence of its ability and intention to operate a regular, adequate
and efficient service on a long~-term basis, as defined in the conference
agreement, and this may include the use of chartered tonnage. It is to be
noted that the right to use chartered ships to "fulfil their conference
obligations"™ is also provided in article 2, paragraph 11, and the wording is
such as to imply that the use of chartered tonnage only would be accepted.

c. Membership of third-country shipping lines

145. The.Code provides a set of five criteria which should be taken into
account, inter alia, in considering an application for admission from a
third-country line. The criteria are to be found in article 1, paragraph 3 of
the Code.

146, What needs to be noted in particular is the rider to the criteria which
states that they "shall not be applied so as to subvert the implementation of
the provisions relating to participation in trade®™. 16/ Presumably, the sense
of the rider is that the criteria should not be used in such a fashion as to
eliminate third-country lines, or to leave their representation so weak that
it would be impossible for them to "acquire a significant part, such as

20 per cent, in the ... trade”. The rider may, therefore, be regarded as a




warning to the two groups of national shipping lines not to seek to reconcile
intra-group rivalry over the division of the country trade shares by
increasing them at the expense of the third-country carriers.

D. Other provisions concerning admission

147. Article 1, paragraph 4 provides that an application for admission or
readmission "shall be promptly decided upon™, with a prompt commmication of
the decision to the appliant, which shall occur "in no case later than

six months from the date of appliamtion". In the case of a negative decision,
the conference "shall, at the same time, give in writing the grounds for such
refusal®™, This provision is one of the few where the mandatory "shall" is
used without any qualifying expression. The time frame is the same for
national as for third-country lines, although this does not preclude a more
expeditious treatment of appliaations from national shipping lines, whether
for admission or for readmission, since these clearly must have the support of
the other members, if any, of the same group in the conference.

148. Article 1, paragraph 5 provides for the views put forward by shippers and
shippers' organizations to be taken into account in considering an appliation
for admission, “as well as the views of appropriate authorities if they so
request”. Nothing is said concerning the manner in which these views are to
be solicited. Hence, appropriate authorities should decide on the guestion of
whether they wish their views on questions of admission to be sought, which
does not imply that a Government must have views in each particular case. If
a Government wishes to be consulted, it must ensure that the conference
establishes the administrative provisions for such consultation before
decisions are taken.

149. Since admission and readmission are treated together in article 1,
paragraph 4 it seems appropriate that in practice they should be regarded
together in article 1.5. 1In particular, shippers and appropriate authorities
are more likely to have views on the fitmess for conference membership of a
line which has left or has been expelled from the conference or is serving as
an outsider or as a member of another conference serving the country's trade
than they are to have views on the fitness of a line with which they have had
no experience. 1In giving "special scrutiny to the circumstances under which
the line left the conference" (article 1, paragraph 6) in deciding on an
application for readmission, the conference itself may want to have the views
of shippers and appropriate authorities.

E. Conference procedures regarding admissions

150. It is clear that the conference will need to establish in the conference
agreement a clear procedure for dealing with applieations for admission and
for readmission within the time frame laid down in the Code. This is not
something which normally would require any authority from the Government.
However, the authorities would be interested in this for four reasons, namely:

To ensure that in this respect the agreement conforms to the applicable
requirements of the Code (article 22),

To check that no provisions inconsistent with the Code provisions for
third-country carriers and for their participation in the trade are included;
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To ensure that adequate provision is made for soliciting the views of
shippers and appropriate authorities on questions of admission and
readmissiony and

To ensure that the agreement and "other documents directly related to,
and which affect,” the agreement (see article 6) are made available to the
authorities.

151. The conference agreement should also provide that disputes relating to
admission, whether of a nmational line or of a third-country line, and to
expulsion “"which have not been resolved through an exchange of views or direct
negotiation shall, at the request of any of the parties to the dispute, be
referred to international mandatory conciliation”™, (article 23, paragraph 4).

F. Sanctions

152, One particular question related to membership concerns the position of a
line which wishes to leave the conference, or which is expelled from the
conference. Article 4, paragraph 1 provides that a member line "ghall be
entitled, subject to the provisions regarding withdrawal which are embodied in
pool schemes and/or cargo-sharing arrangements, to secure its release, without
penalty, from the terms of the conference agreement®™. Article 4, paragraph 2
provides that "upon notice to be specified in the conference agreement®, a
member may be suspended or expelled for "significant failure to abide by the
terms and conditions of the conference agreement”™. Article 4, paragraph 4
provides that upon withdrawal or expulsion "the line shall be required to pay
its share of the outstanding financial obligations of the conference”.
Further, it will "not be relieved of its own financial obligations under the
conference agreement or of any of its oblications towards shippers".

Article 1, paragraph 6 provides that if a line which has withdrawn or been
suspended or expelled, applies for readmission, it shall "give evidence of
having fulfilled its obligations in accordance with article 4",

153. The Code makes no provision for fines or forfeits for a line on leaving a
conference. Nor is there any requirement for a line to pay a severance charge
to the conference to cover any cost or inconvenience which its withrawal
imposes. However, such a requirement could be included in the conference
agreement if all parties so wish, but the level of the charge would need to be
clearly specified.
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Chapter X

PARTICIPATION IN TRADE

154. One of the principal questions raised by developing countries during the
Code deliberations relates to the effective participation of their national
shipping lines in conferemces serving their foreign trades. When admitted to
a conference, national lines of developing countries frequently found that the
trade shares allocated to them by existing members were too small for economic
operation. There was also no built-in provision for an increase in such
shares and no reasons were given for their limited size. When the conference
operated a pool, admission to the conference did not automaticmlly entail
admission to the pool and, if admitted, the pool share might have been quite
small with no provision for increase. Though changes in pool shares over time
were subject to negotiation among the pool members, persistent over-carrying,
as might easily occur in the case of an efficient new entrant given a small
share, was not generally regarded as grounds for increasing the new entrant's
share. .

155. The sharing of the conference trade and the question of admission to the
pool are frequently seen as separate issues. However, in the Code they are
brought together as a single question. This means that if a conference takes
any action to control or limit the shares of member lines in the overall
carryings, it is regarded by the Code as operating a pooling, berthing,
sailing or other participation agreement. This chapter, therefore, deals with
all types of such agreements, although the main interest is in the question of
the operation of pools. The expression pool is nowhere defined in the Code.
It will be important that agreement is reached between the parties concerned
on the meaning to be attached to the word "pool" in the trades concerned. It
should be noted, of course, that if member lines have mutually agreed, the
conference may operate without any form of cargo sharing agreement whatsoever
and trade shares would then be market shares gained in competition. This
would exclude price competition, since the essence of conference operation is
uniform freight rates.

A, The Code principles

156. Participation in trade is covered in article 2 of the Code, which has
17 paragraphs. This chapter occupies itself with paragraphs 1-4, 10, 12-15
and 17 of this article. Paragraphs 5-9 dealing with reallocation and
redistribution of cargo shares are discussed in Chapter XI, paragraph 1l
dealing with the use of chartered ships has already been covered in

chapter IX; paragraph 16 dealing with overcarrying and shut out cargo is
dealt with in chapter XVI, paragraph 248.

157. Three rules of applimtion are contained in the first three paragraphs of
the article. These are thats

Any shipping line member of the conference shall have sailing and loading
rights in the trades covered and shall have the right to participate in the
pool,
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Unless othexwise mutually agreed, the allocation of pool shares or
berthing and sailing rights shall be made within internationally agreed
principles as contained in article 2, paragraph 4 and

The national shipping lines of each country, whether one or many, shall
be regarded as a single group of shipping lines.

158. The two principles in article 2, paragraph 4, which provide the key to
cargo sharing and which "shall be cobserved, unless otherwise agreed" are:

The equality of the rights to participate of the two groups of national
lines; and '

The right of third-country lines "to acquire a signifimant part, such as
20 per cent”™,

159. The provision in the Code refers to the "rights to participate in (both)
the freight and volume of traffic" (article 2, paragraph 4 (a). Experience
has shown that the double condition is necessary to provide an incentive for
the lines concerned to:

Lift cargoes which yield low profits, either because of low freight rates
or high handling costs; and

Refrain from adopting measures to attract an excessive share of the more
profitable cargoes.

The double condition should not present any operational problems if a well
thought out and drawn up pooling scheme is decided upon.

B. The mechanism for argo sharing

160. The Code has nothing to say concerning the mechanism of cargo sharing,
but clearly some arrangements need to be made if it is decided to operate a
carg sharing scheme. There are two separate decisions to be made with regard
to the application of a scheme of cargo sharing:

What type of system to adopt; and
How to carry out the various administrative tasks involved.

161. With regard to the type of system, traditionally, the conferences which
have operated a system of cargo sharing have preferred the a posteriori
system, whereas in recent years some developing countries have instituted the
a priori system through State-sponsored cargo sharing schemes. It may be
noted that these a priori systems were established before the entry into force
of the Convention.

162. In the traditional conference-operated a posteriori system, efforts are
made to get as close as possible to the allocated shares at loading, but
complete accuracy is not expected. Records of loadings, in terms of tonnage
and freight earnings, are maintained by the pool secretariat. At the end of a
predetermined period, cash adjustments are ‘made between the lines, the
over-carriers paying the under-carriers, minus a standard cargo handling
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charge, if the pool is one that covers both freight and volume of traffic. 1In
principle, all lines are then placed in the same financial position which they
would have enjoyed had the initial allomtions been absolutely correct.

163. With an a_priori system loading is done strictly in accordance with
alloaations. It requires to be designed so as to ensure, by continuous
monitoring, that the agreed cargo shares are respected since there are no
subsequent adjustments of revenue between lines. Such a system would be both
difficult to operate and quite inconvenient to shippers when there is a large
variety of cargoes with different freight rates and handling costs or when
there are many lines involved. Any a priori system where the alloaation is
based on freight and volume is bound to lead to discrepancies. On a route
where sailings are frequent, daily monitoring of the statistics may permit the
correction of discrepancies so that a correct allocation over a period may be
possible. However, on a route where sailings are infrequent, an a priori
system covering both freight and volume would be extremely difficult to
operate. Under certain circumstances it would be possible to design a scheme
which combines both a priori and a posteriori elements.

164. The various administrative tasks to be performed with regard to a pool
can be divided into the preliminary tasks and the operational tasks. The
preliminary tasks are tos

Settle the three group shares (for examples 40-40-20))

Settle the line sharesy and

Decide who will administer the system.

C. Settling the shares

165. Settling the shares of the three groups is fundamental. The basis for it
must be present carryings, but future intentions need to be taken into
account, particularly in the case where one of the two groups of national
shipping lines is carrying less than the other. Furthermore, even if
currently there are no third-country lines in the trade, opportunity must be
left for them "to acquire a significant part, such as 20 per cent".

166. There are no rules which man be given as to what would be right or wrong
in any situation. What has to be done is to decide what "such as 20 per cent"
should mean in the particular situation of each trade. In doing this, it must
always be borne in mind that provision exists in the Code for:

The reallocation of shares where one group of lines cannot, or does not
wish to, carry its full allocations 17/ and

A transition period which in no case shall be longer than two years
between the commencement and the completion of the application of the cargo
sharing arrangements (article 2, paragraph 10).

167. The appropriate authorities of each country may have to concern
themselves with sharing the national quota between the national lines, if
there is more than one line. This does not mean that the division between
lines is to be done by government directive, but that Governments which have
accepted the responsibility for the Code being applied in their trades and




passed the necessary implementing legislation should ensure that the division
between the lines is carried ocut on a fair basis, whether through regular
commercial negotiations or otherwise.

D. Who will administer the system

168. The administration of carg sharing is part of the general administrative
structure needed for the application of the Code. The implicit assumption in
the Code is that conferences would administer the cargo sharing system.
Alternatively, by mutual agreement of the parties concerned, an allocation
mechanism may be devised which involves an external entity, such as a ™meutral
body". What is important is that the system should do four things, namely:

Ensure that cargoes are allomted in accord&ance with policy decisions
taken;y

Do this without hindrance or inconvenience to the trade;

Ensure that cargo which is "shut out™ from the next sailing for quota
reasons is given priority and reaches its destination in due timej and

Operate at minimum costs.

169. In some developing countries shippers' councils have been charged with
the responsibility of administering cargo sharing systems. It does seem,
however, that to involve bodies charged with protecting the interests of
shippers in the controversies and difficulties which are likely to surround
cargo sharing is likely to produce a serious conflict of interests.

170. Many conferences or freight or rate agreements are little more than
sailing agreements with rate-fixing functions, with all the administration
handled by one of the member lines. Such conferences may not be able to
handle a cargo sharing system. However, the specific administrative tasks
placed on conferences by the Code do seem to demand that many conferences will
need to be restructured in order to apply the provisions of the Code. This
restructuring could then cover cargo sharing arrangements as well.

E. Other forms of carg alloation

171. Most of article 2 speaks of carg allomtion within a pool, but it is
made clear that the criteria for setting and revising shares apply when "in
the absence of a pool, there exists berthing, sailing and/or any other form of
cargo allocation agreement™ (article 2, paragraph 12). However, it should be
admitted that a control of the frequency of sailings or of the number of ships
which can be put on berth over a period is different from a precise control of
liftings by "freight and volume of traffic". Such agreements can give the
opportunity to acguire or to participate, but they cannot give rights to
participate in accordance with a mathematiml formula. Under such agreements
there is normally no system for monitoring cargo liftings, although the number
and frequency of sailings and, sometimes, the capacity and the speed of the
vessels are controlled. On the other hand, under such agreements competition
between lines in service to customers is stronger than is the case with
pooling.
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172. It is provided that where no pooling or other agreement exists, either
group of national shipping lines may require that pooling arrangements be
introduced or sailings be so adjusted so as to provide "an opportunity to
these lines to enjoy substantially the rights to participate in the trade" as
they would have enjoyed under article 2, paragraph 4. The conference shall
decide on the request, but if the two groups of national shipping lines are in
agreement they "shall have a majority vote in deciding to establish such a
pool or adjustment of sailings™ (article 2, paragraph 13).

173. In the event that the two groups of national shipping lines cannot agree
on the introduction of pooling, they may require an appropriate adjustment of
sailings. If this cannot be agreed, "the dispute shall be dealt with in
accordance with the procedures established in this Code"™ (article 2,
paragraph 14). It should be noted that it is only in this specific case of
disagreement between the two groups of national lines with regard to cargo
sharing that the Code provides a role for the relevant appropriate authorities
who "may take up the matter if they so wish and make their views known to the
parties concerned for their consideration®™ (article 2, paragraph 14). The
general presumption is that such matters will be resolved by the lines
concerned within the conference framework. Third-country lines "may also
request that pooling or sailing agreements be introduced®" (article 2,
paragraph 15).

174. The matters considered in the preceding paragraph are not matters which
need concern a Government directly unless there is disagreement between the
two groups of national shipping lines. It is important, however, that the
conference agreement should make provision for both a full pooling system, as
well as for other types of cargo sharing agreements, where appropriate.

F. The cargo covered

175. In the case of a conference which is not subject to the provisions of the
Code (for instance, in a trade between non-Contracting Parties), by mutual
agreement of the lines cargo sharing may exclude certain categories of argo.
For example, government cargoes may be reserved for the mational lines of the
countries concerned. However, with respect to conferences to which the Code
applies, cargo sharing would apply to all cargoes "with the exception of
military equipment for national defence purposes" (article 2, paragraph 17).

176. As has been stated in chapter I, paragraph 17, it should be noted that a
number of developing countries, interpret the expression "all goods®™ in
article 2,.paragraph 17 to refer to all liner cargoes moving in the trades
concerned, including the cargoes carried by non-conference vessels. As other
countries do not accept such an interpretation, this matter may need to be
considered at the international level, in particular at the Review Conference
scheduled to be held in 1988.

177. The provisions of article 2, paragraph 17 may also create some
difficulties in respect of transhipped cargoes and cargoes of land-locked
countries. As has been suggested in chapter I, paragraphs 22 to 24, the
mnational shipping lines and/or the Governments concerned should seek to
resolve these difficulties through consultations with the relevant conferences.




Chapter XI
REALIOCATION AND REDISTRIBUTION OF CARGO SHARES

A. The Code provisions

178. In article 2, the Code provides rules covering three cases of
redistribution, namely.

One of the countries whose trade is carried by the conference has no
national shipping lines participating in the carriage of that trade
(article 2, paragraph 5);

The national shipping lines of one country decide not to carry their full
share of the trade (article 2, paragraph 6)) and

Neither of the two countries have national shipping lines participating
in the trade (article 2, paragraph 7).

With slight differences in wording in each mse, the Code provides for the
uncarried trade to be divided between the lines participating in the trade "in
proportion to their respective shares™. In this connection, it may be noted
that the national group which is not carrying its full share is given no say
in how the part it cannot carry is to be distributed.

B. The transition period and the review of shares

179. Article 2, paragraph 10 provides for:
The application of cargo=-sharing to commence "as soon as possible™; and

A transition period between the date on which the applimtion of the
article commences and the date on which that application is completed, "which
in no case shall be longer than two years, taking into account the specific
sitvation in each of the trades concerned”.

180. Article 2, paragraph 9 provides for the pool or trade-sharing agreements
to be reviewed by the conference periodically, at intervals to be stipulated
in those agreements. Common sense would suggest that the original
distribution of shares should be established at least for the agreed
transition period, during which no review would be held.

181. The periodic review of shares shall be "in accordance with criteria to be
specified in the conference agreement”. To prevent problems recarding
national country shares in the event that one carrier persistently carries
less than its share, appropriate criteria may need to be incorporated in the
conference agreement providing for the adjustment of the shares of the other
two groups of carriers.

. Reallocation of the third-country share

182, In article 1, paragraph 3 it is provided that the criteria for the entry
of third-country lines "shall not be applied so as to subvert™ the provision
of article 2 on participation in trade. In respect of article 2,

paragraph 4 (b) (which uses the expression "shall"), this must surely mean
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that from the outset, and even if no third-country lines are engaged in the
trade, provision must be made to make it possible for such lines "to acquire a
signifimant part, such as 20 per cent™ of the trade. Even if they are not
already carrying such a part, such a part must first be alloamted to the
third=-country line group and then reallocated as appropriate. At the first
review of shares, depending on the criteria specified in the conference
agreement, the third-country share may be reduced or even elimimated if no
third-country lines have been admitted or the existing third-country lines
have not increased their carryings. But initially, a specific "significant
Ert” must be reserved for third-country lines, and provision must be made for
the two groups of nmational shipping lines to give up a part of their shares,
up to a specified level, in the event that third-country lines obtain
admission to the conference.

D. The absence of national lines in a “trade

183. Where a country has no mational lines participating in a trade, their
share shall be redistributed among the lines participating in the trade in
proportion to their respective shares. Where both groups of national lines do
not exist, their shares shall be allomted between the participating member
lines of the third countries by commercial negotiations between those lines.
It should be noted that in such a situation there is no provision in the Code
for the Government of a Contracting Party to determine which lines shall carry
its national lines' entitlement.

E. Redistribution by mutual agreement

184. Once the allomtion and the reallomtion procedures are completed, "the
mational shipping lines of a region, ... at one end of the trade ..., may

" redistribute among themselves by mutual agreement the shares in trades
allocated to them" (article 2, paragraph 8). This redistribution does not
affect the allocations made with respect to the three groups at the conference
level. It does provide that within any conference covering several countries
at each end of the route, services can be rationalized by trade-offs between
lines. For countries served by conferences which cover other adjacent
countries as well, the possibility of a regional redistribution of mrg
shares should always be borne in mind. The scope for regional co-operation in
this context is examined in chapter VII.
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ChaEer XII

SELF-POLICING

A. The Code provisions on policing

185. Article 5, paragraph 1 provides that a conference “"shall adopt and keep
up to date an illustrative list, which shall be as comprehensive as possible,
of practices which are recarded as malpractices and/or breaches of the
conference agreement ...". It is also provided that the conference shall
establish "effective self-policing machinery®™, but no indimation is given of
the nature of such machinery. In article 5, paragraph 2 it is stated that
conferences "are entitled to the full co-operation of shippers and shippers'
organizations in the endeavour to combat malpractices and breaches”,

186. The most important element of self-policing is the identification of
malpractices. While the provision of a comprehensiwve list is useful, it needs
to be combined with a conference agreement which contains broad positive rules
of good behaviour for member lines, commencing with a blanket exhortation to
good behaviour. It needs to be borne in mind that a list of specific
malpractices may imply that anything not mentioned in the list is not a
malpractice. However, an illustrative list of malpractices which is to be
seen alongside a list of positive rules of good behaviour would be more

power ful.

187. The second element of importance is the machinery needed to detect and
report upon malpractices and breaches. The administrative structure to be
established to apply the Code needs to include appropriate provisions in
relation to self-policing.

B. The Code provisions on punishing of fenders

188. While self-policing is the traditional way in which the behaviour of
member lines is regulated, the system and the punishments administered have
also traditionally lacked transparency. Where the Code breaks with tradition
is in its insistence on transparency. There are three important provisions in
article 5 in this regard.

189. Article 5, paragraph 1 (a) provides that penalties shall be fixed and
shall be "commensurate with"™ the seriousness of the malpractices or breaches
concerned. Then in subparagraph (b), provision is made for an "examination
and impartial review of an adjudimation of complaints™ by "a person or body
unconnected with any of the shipping lines members of the conference or their
affiliates". The inclusion of "affiliates"™ in subparagraph (b) is important
and needs to be retained in any reproduction of the provision in a conference
agreement. Third, subparagraph (c¢) provides for the reporting to appropriate
authorities of the circumstances of a complaint and of the action taken in

respect of it.
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190. A dispute related to the expulsion of a member line may be taken to
international mandatory conciliation (article 23, paragraph 4), but for other
disputes article 5, paragraph 1 (b) provides for "examimation and impartial
review"” by a person or body unconnected with any of the shipping lines members
of the conference. It is desirable that appropriate authorities agree with
conferences on the modalities of such impartial review, as well as of the
modalities of the reporting of the actions taken provided for in article 5,

paragraph 1 (c).
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Chapter XIII

CONSULTATIONS

A. The Code provisions

191. In its determination to strengthen consultation procedures and make them
more effective, the Code institutionalizes the system and makes the use of the
machinery mandatory on all parties. Article 11, paragraph 1 commences with
the words:s "There shall be consultations on matters of common interest ...".
Such consultations shall take place whenever requested by one of a group of
designated parties, which include a conference, shippers' organizations,
representatives of shippers, and where practimble, shippers.
192. This chapter is devoted to four topics which arise in article 11, namely.

The objectives of consultation)

The role of governmentj

The parties involved, and

Structural arrangements.

B. The objectives of consultation

193. Paragraphs 2 and 3 of article 1l set out a comprehensive range of issues
which my be the subject of consultation. These are all subjects which are of
relevance to the cost, adequacy and efficiency of liner services and which are
also the frequent cause of disputes between conferences and shippers. The
list of subjects set out in article 11 could be added to by mutual agreement
between the parties concerned, as well as at the request of the appropriate
authorities.

194. Paragraph 6 of article 11 states that parties to consultation shall:

Use their best efforts to provide relevant information, to hold timely
discussions and to clarify matters,

Take account of each other's views and problems, "for the purpose of
seeking solutions to the issues concerned"” and "to reach agreement consistent
with their commercial viability".

195. In the event of a failure to reach agreement, despite the efforts of all
parties, the Code provides for the conference to decide, subject to the
invoea tion of international mandatory conciliation. Article 23, paragraph 4,
which lists the classes of disputes which may be referred to international
mandatory conciliation includes four subjects which are fundamental issues
relating to conference-shipper relations. They are:

A general freight-rate increase)

Surcharges)
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Changes in freight rates or the imposition of a currency adjustment
factor due to exchange rate changes; and

The form and terms of proposed loyalty agreements.

196. In the case of the other matters which may be the subject of
consultation, listed in article 11, paragraphs 2 and 3, if there is no
agreement after views are exchanged there is no specific right of recourse to
international mandatory conciliation on the part of shippers against a
conference decision. It is desirable that appropriate authorities explore
with conferences and shippers' organizations the possibilities of using local
conciliation both in respect of disputes which may not be referred to
international mandatory conciliation and in the case of disputes which may be
referred to international mandatory conciliation.

197. It should be noted in this connection that resolution 3, annexed to the
Code, requests the Review Conference "to give priority consideration to the
subject of loml conciliation, taking into account the views expressed by the
Contracting Parties to the Convention on whether or not the absence of loal
conciliation has hampered the effective settlement of disputes and, if so,
which subjects should be considered appropriate for loml conciliation and
what procedures should be applied for resolving such disputes.”

c. The role of government

198. Article 11, paragraph 1 provides that "appropriate authorities shall have
the right, upon request, to participate fully in the consultations, but this
does not mean that they play a decision-making role".

199. Even though appropriate authorities are not cast in a decision-making
role, by virtue of their position, as has been explained in chapter VI, they
could nevertheless play an effective role in shaping the final decisions in
consultations. Some matters pertaining to consultations that appropriate
authorities may take up with conferences have also been discussed in

chapter VI.

B The parties involved

200. Article 11, paragraph 1 specifies that consultations shall be "between a
conference, shippers' organizations, representatives of shippers and, where
practimable, shippers, which may be designated for that purpose by the
appropriate authority if it so desires™. These parties may request
consultations. Appropriate authorities have the right, upon request, to
participate in the consultations, but not to request that they be held.

201. The precise meaning to be attached to the first sentence of article 11,
paragraph 1, particularly as to who determines the practicability of
individual shippers participating in consultations, is not clear. If the
appropriate authority does not intervene in this matter, the conference may
unilaterally determine which shipper or shippers' oranization would be
entitled to participate in consultations. Accordingly, appropriate
authorities may agree with the conference as to which shippers and shippers'
organizations would have the right to participate so that no future
uncertainty ean arise. For example, it may be established that only shippers’
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organizations or individual shippers recognized by the appropriate authority
would be entitled to participate in consultations. Specific criteria for such
recognition may be laid down. 18/

202. It should be noted, however, that for certain specific topics, additional
participants could be usefully brought in as technical experts on the shipper
side of consultations. For example, for some subjects port authorities could
be usefully represented, while for others representatives of Customs might be
present. In the case of a land-locked country, depending on the arrangements
for transit, representatives of the transit country and of the transit
authority, if one exists, might also be present. The participation of such
parties would probably need to be raised and agreed in advance with the
conference.

E. Structural arrangements

203. The arrangements needed for consultations may include, but are not
restricted to, arrangements with the conference concerning place of meetings
and similar subjects. 1In this connection, any arrangements arising from
regional co-operation, for example, regional consultations on particular
subjects in place of national consultations, need also to be covered.

204. Other arrangements needed cover the shippers' side of the consultations
and are concerned both with participation in the consultation procedures and
with preparations for the consultations. To the extent that consultations are
on a regional basis, the structures needed may be both regional and national.
Although these structures are listed below as national, the desirability of
regional co-operation should not be overlooked.

205. The structures needed on the shipper's side are:

Designated shippers' bodies and individual shippers which are authorized
to participate in consultations;

Channels of communication and loml subcommittees through which the views
of shippers e&an be solicited on matters which are due to arise in
consultations, in addition to shippers' views on matters of concern which
might appropriately be included in the agenda of consultations,

A freight investigation unit, or other appropriate body, to establish and
maintain a data bank able to produce comprehensive and up-to-date analytical
information on all matters relevant to the consultationsj; and

A unit, either part of a freight investigation unit or within the
shippers' council and working in close association with the freight
investigation umnit, able to produce the necessary briefing papers for all
consultation meetings, as well as regular reports on matters of interest to
shippers.

206. The vital importance of the availability of up-to-date data to the
shippers' side of the consultation proceedings needs to be stressed. If
shippers' representatives are insufficiently armed statistimlly and
inadequately briefed to discuss with the conference representatives, they must
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perforce accept the conference-supplied data without any possibility of
checking it and, in addition, may be ocbliged to accept also the conference
interpretation of the data. If full advantage is to be gained from the
applimtion of the Code, shippers' organizations and appropriate authorities
must undertake the task of seeing that their representatives at all
consultations, particularly those on freight rate matters, are properly
briefed and informed. This is an area where regional co-operation can lead to
signifiant benefits. 19/




Chapter XIV

POLICY ASPECTS OF FREIGHT RATE QUESTIONS

207. The Code, in its provisions concerned with freight rate questions, sets
out to resolve certain specific issues, of which the most important are:

Iack of defined procedures for consultation before changes in freight
rates are put into effect,

Absence of any published criteria for determining freight rates,

Iack of information concerning the revenue and cost factors underlying a
demand for a freight rate increase)

Notice periods for rate increases and the stability of ratesj; and
Structure of conference tariffs and secrecy regarding rates.
208. The question of consultation between shippers and confaerences has been
treated in chapter XIII. The specific procedures to be adopted in respect of
general freight rates increases, surcharges, etc. are examined in Chapter XV.

This chapter deals with certain policy aspects relating to freight rate
questions.

A. The Code criteria for determining freight rates

209, The three criteria which are to be taken into account in the
determination of freight rates are to be found in article 12, together with an
introductory "chapeau".

210. In the "chapeau", the words "unless otherwise provided"™ in relation to
the application of the criteria need to be clarified. If the conference can
make a provision unilaterally to set aside the criteria or to replace them by
others, then the criteria as contained in the Code become irrelevant.
Agreement should be reached with the conference that only the conference and
the shippers in agreement can so act.

211, The first criterion is clear. The full text iss "Freight rates shall be
fixed at as low a level as is feasible from the commercial point of view and
shall permit a reasonable profit for shipowners.™ The criterion permits, but
does not ensure, a reasonable profit; in fact, during the deliberations on the
Code the word "ensure"” was replaced by the word "permit™, which indiaates
clearly that its use is not accidental. Over what period are shipowners to be
permitted to earn a reasonable profit? Nothing is said in the Code, but the
usual interpretation of such a notion in commercial relations is that the
level of profit should be an average taken over a period of several years. If
this is accepted, then the commercial feasibility condition needs to be viewed
in the same way. Coherence of the time horizons in the two parts of the
criterion is essential.
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212. The freight investigation unit or other body producing information to use
in freight rate consultations must always be conscious, in considering the
reasonableness or otherwise of the profit level earned, that any accountant's
report will certify only as to the level of costs actually incurred during the
accounting period under consideration and to the increases/decreases as
compared with the previous period. It will not touch on the questions of
whether the recorded cost increases were inevitable nor of whether, although
unavoidable, they could have been absorbed or compensated. It is for the
shippers' side at the consultations to have such information, which underlines
the need for organized data collection and research.

213, One final point regarding the first criterion is that it presents an
oversimplified view of the question of freight rate determination and it might
indeed be difficult to find a single schedule of rates which can satisfy the
criterion. However, the simpler the rate schedule in terms of a reduction of
product differentiation and the fewer the number of different rates, the
smaller the number of permutations which can be found. Shippers' councils and
Governments may, therefore, wish to take up with the conference the question
of the provisions of article 13, paragraph 2 and seek a simplification of the
conference tariff.

214. The second criterion contains two elements which are not related. The
first of these elements is both difficult and important. It is concerned with
the calculation of the operational costs of a conference. The criterion
states that "the cost of operations of conferences shall, as a rule, be
evaluated for the round voyage of ships, with the outward and inward
directions considered as a single whole. Where applicable, the outward and
inward wvoyages should be considered separately”. Thus, although the word
"shall”™ is used, there is considerable flexibility to permit taking into
account the specific circumstances of a given trade.

215. The round-voyage concept appears in the Code in order to ensure that
shippers can see how costs, including overheads, are allocated between the
different parts of the voyage and to ensure that freight rates on one leg are
not fixed in isolation from those on another. Special arrangements regarding
cost allocations between different parts of the voyage may be required in the
case of round=the-world services which operate in one direction only.

216. The second element of the second criterion reads: "The freight rates
should take into account ... the nature of cargoes, the interrelation between
weight and cargo measurement, as well as the value of cargoes.™ There is no
problem about this; conferences do it now.

217. The third criterion refers to promotional freight rates, which are
discussed in chapter XV,

B. Information concerning costs and rewvenue

218, In order to deal with the problems which the lack of information
concerning costs and revenue give to the shippers' side in consultations on
freight rate matters, the Code provides tlhat a "conference, in an effort to
expedite consultations, may or upon request ... shall, where practicable,
reasonably before the consultations, submit to the participating parties a
report from independent accountants of repute, including, where the requesting
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parties accept it as one of the bases of consultations, an aggregated analysis
of the data reqarding relevant costs and revenues which in the opinion of the
conference necessitate an increase in freight rates" (article 14, paragraph 3).

219. There are several points of substance to be noted in this provision:

All the parties entitled to participate in consultations shall receive
the report prepared by the independent accountants,

The report will be received "reasonably before the consultations™: this
would ensure that shippers have the report in their hands in time to have it
thoroughly analysed by their own accountants before the consultations,

The meaning of an aggrecated analysis needs to be clearly defined and its
main elements should be agreed upon with the conference; and

It is the conference which selects those cost and revenue figures which
in its judgement necessitate an increase in freight rates, although this could
of course be negotiated with tha. conference.

220. As far as the report itself is concerned, it is inevitable that it will
contain many implicit assumptions concerning the way in which different items
are treated, including the division of overheads and other costs over the
different parts of a round voyage and the estimated economic life of the ships
used in calculating depreciation charges. On this latter point, the
accountants will probably use the rules set down by the taxation authorities
for calculating depreciation, but this may not correspond to economic
realities. A shippers' council may need a report from its own accountants in
order to elucidate the implicit assumptions lying behind the calculations and
the allocations. This poses two problems, namelya

Such a report takes time to prepare and the Code timetable for
consultations on a general freight rate increase simply does not allow
sufficient time; and

Reports from independent accountants of repute are very costly.
It would be more appropriate for a freight investigation unit set up by the
shippers' council or by the Government or jointly by them to aarry out this
task.

221. An aggregate analysis, to be meaningful, should provide for the weighting
of the cost @&ata of different lines according to the extent of their
participation in the conference traffic. The more complicated the trade
routes of some of the lines and the greater the number of lines in a
conference, the more complicated becomes such an aggregation exercise. There
are other problems, as well, relating to aggregated cost analyses:

The variation of costs around the average)

The extent to which cost increases must lead to price increases or may be
absorbed or compensated by different operational patterns or procedures)
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The extent to which low-cost shipping lines can expand their oPerations.
to replace high-cost shipping lines without themselves incurring increasing
costsy

The concept of averaging cost changes and earnings over a period of time
and the relevant time periods to be considered.

222. The habits of years have given conferences a largely cost-plus mentality,
although this is less apparent today than formerly. Such a mentality is
dangerous in a monopolistic situation for two reasons:

Where profit is seen as a percentage addition to costs, rising costs
increase, rather than reduce, profits; and

Insufficient importance may be given to seeking ways to prevent increases
in prices of inputs from leading to increases in prices of outputs.

c. Notice periods for rate increases and stability of rates

223. "A conference shall give notice of not less than 150 days, or according
to regional practice and/or agreement, ..., of its intention to effect a
general increase in freight rates ..." (article 14, paragraph 1). Since there
is a clear reference to regional practice and/or agreement, the question of
the notice period to be adopted in each trade must clearly be taken up by
shippers® organizations and Governments with the conferences. The period
proposed in the Code is long in relation to past practice, which at its best
was generally 90 days. Conferences may not easily agree to any extension of
this period and might seek to retain current practices and a notice period of
no more than 90 days.

224, Allied to the gquestion of notice is that of freight rate stability.
Article 14, paragraph 9 provides that "unless otherwise agreed between the
parties concerned during the consultations, the minimum period of time between
the date when one general freight-rate increase becomes effective and the date
of notice for the next general freight-rate increase ... shall not be less
than 10 months". Given the notice period of five months, this creates a
freight-rate freeze of 15 months, "subject always to the rules reqarding

~ surcharges and regarding adjustment in freight rates consequent upon
fluctuations in foreign exchange rates”. If a notice period shorter than

150 days is agreed upon, the period of the freeze would be correspondingly
shortened.

225. The 15-month freight-rate freeze period was instituted at the request of
developing countries which were anxious to protect their fragile economies
from the adverse effects on net export earnings of frequent increases in
freight rates. However, the freeze would be highly unpopular with conferences
and may encourage undue reliance on surcharges as a means of securing revenue
increases for conference members. Resort to such surcharges may take away
from developing countries the freight rate stability they need. Further the
freight-rate increase required to cover a longer period in the future would
tend to be higher than an increase intended to cover a shorter period.
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D. Structure of conference tariffs and secrecy regarding rates

226. Reference has already been made in paragraph 214 above to the
simplification of conference tariffs. Article 9 provides that "tariffs,
related conditions, regulations and any amendments thereto shall be ma de
available upon request to shippers, shippers' organizations and other parties
concerned at reasonable cost and they shall be available for examination at
offices of shipping lines and their agents®. Appropriate authorities and
shippers' orqanizations may wish to register a standing request to this effect
with conferences. The freight investigation unit may also be included in the
list of those entitled to receive the documents.
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Ctnﬂer XV

PROCEDURAL ASPECTS OF PROPOSALS FOR FREIGHT RATE INCREASES,
SURCHARGES AND PROMOTIONAL FREIGHT RATES

227. The major policy questions which arise in articles 14, 15, 16 and 17 such
as the report from independent accountants and the freight-rate freeze have
already been discussed in the previous chapter. This chapter deals with the
procedural aspects of these articles.

A. General freight-rate increases

228. Two topics in article 14 need particular attention, namely, the timetable
given and the question of rate increases for key products.

229. The timetable of actions which is proposed in the Code is as follows,

The conference gives not less than 150 days' notice of the proposed
increase (article 14, paragraph 1);

Consultations regarding this proposal may be requested within an agreed
period (article 14, paragraph 2), presumably not exceeding 30 days,

These consultations shall commence within 30 days (article 14,
paragraph 2))

If agreement is reached in the consultations, that is, if the shippers
accept the proposals of the conference, whether modified by the consultations
or not, the increase will go into effect 150 days after the original notice
(article 14, paragraph 4); and

If no agreement is reached within 30 days of the giving of notice, the
matter shall be submitted immediately to international manda tory conciliation
(article 14, paragraph 5).

230. The problem in the above timetable is evident. BAn unspecified period
after receipt of the notice of the increase is to be allowed for the shippers
to request consultations. These consultations "shall commence ... within a
stipulated period not exceeding 30 days," (article 14, paragraph 2).
Presumably this 30-day period commences after the receipt of the notice.
Since time has to be allowed for the preparations for the consultations, which
may include the preparation of a report from independent accountants and its
study by the shippers, the 30 day period allowed in the Code from the giving
of the notice in the first place to the submission of the matter to
international mandatory conciliation in the case of a failure to agree (as
provided for in article 14, paragraph 5) would appear to be totally
inadequate. There is a clear difficulty here which will need to be resolved
through negotiations with the conferences.




= 59 =

231. The following procedures may be agreed upon with conferences for the case
of general freight rate increases;

The conference accompanies the 150-day notice with a proposal for
consultations on a mational or regional basis, as appropriate, to be held
within an agreed period of time after receipt of the notice which would, in
any case, be no less than 30 days,

The report from independent accountants concerning the cost and revenue
position of the conference would be delivered to the shippers®' council or
other body designated to receive the notice at the same time as the notice is

given, this being a part of the function of the mational or regional
conference representative; and

In the event that the proposed rate increase is accepted after study, the

shippers' council could notify the conference that consultations on the matter
were not needed;

Consultations, if necessary, would be held within the agreed period,

If consultations do not result in an agreement, the issue may be
submitted to international mandatory conciliation or other form of agreed
dispute settlement procedure within some reasonable maximum period which could
be agreed upon, such as 14 days after the expiry of the period for
consultations.

232. It should be noted that article 14, paragraph 8 provides that if the
trade of a country carried by the conference consists "largely of one or few
basic commodities”™, a rate increase on one of these shall be treated as a
general rate increase and so be subject to the provisions of article 14 as a
whole.

B. Freight rates on new cargo items

233. The Code does not contain procedures for fixing a freight rate on a new
cargo item or for reducing the rate on a specific product. Most conferences
have procedures for handling requests from shippers on these matters, but
these procedures are open to two criticisms:

For new products, the high general cargo rate, the use of which is not
appropriate for continuous shipments and which may inhibit the growth of the
trade in the cargo item concerned, is frequently appliedy and

The pmcéduxes which exist are usually slow and involve reference to
conference headquarters, whereas it should be possible for the loaml
representative of the conference to give a provisional decision, valid for
90 days, on the appropriate class rate to apply.

234, It should be noted, in this comnection that the request for a class rate
for a new cargo item is not a request for assistance, but a request not to be
handicapped by the imposition initially of a rate which is above the long-term
rate., Although the questions raised in this paragraph are not covered in the
Code, they are of relevance to the operations of the conference in serving a
trade, and they could appropriately be raised with the conferences with a view
to an appropriate inclusion in the conference agreement.
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e Promoticnal freight rates

235. Article 15 provides for certain information to be submitted to a
conference by the shipper seeking a promotional freight rate for a
non-traditional export. The non-traditional export for which a promotional
rate is sought is to be distinguished from the new cargo item for which a
specific class rate is sought. An especially low rate during an introductory
period may be granted in order to assist the new product to establish itself
in a market; the promotional rate is always for a period of limited duration
and represents the contribution of the conference to reducing the costs of
launching the product in the new market. The appeal is to the

conference to help the exporter in the long-term interest of the conference
which, after a successful promotion, will benefit from increased carryings at
a profitable rate.

236. The information to be furnished is defined in terms of "all necessary and
reasonable informtion justifying the need" (article 15, paragraph 2). The
conference should, in the document it needs to prepare giving information
about the procedure to be followed in making applimtion for a promotional
rate (article 15, paragraph 4), also specify the information which it
considers necessary and reasonable to demand.

237. Governments may wish to take up the question of promotional freight rates
with conferences and agree that the information document will be prepared in
consultation with an appropriate authority. This is necessary in order to
ensure that a conference based in a developed country does not demand from a
small exporter in a developing country the same amount of information which a
major corporation in a developed country could reasonably supply.

D. Surcharges

238. "Surcharges imposed by a conference to cover sudden or extraordinary
increases in costs or losses of revenue shall be regarded as temporary”
(article 16, paragraph 1). The Article provides for notice of the intention
to impose a surcharge and for consultation, but only 15 days are allowed for
reaching agreement before the matter is referred to the dispute settlement
machinery of the Code. Article 23, paragraph 4 provides that a dispute on a
surcharge may be referred to international mandatory conciliation. Clearly, a
measure imposed as a matter of urgency cannot be delayed awaiting the outcome
of the conciliation proceedings, so provision is made for imposing the
surcharge if the dispute still remains unresolved 30 days after the notice was
give‘n-

239, Shippers' orqanizations and conferences should agree on the formulae to
be used for the imposition of currency surcharges and the guidelines to be
used for the regular monitoring of such surcharges. There are well
established formulae for currency surcharges widely used by conferences, and
an appropriate one may be selected and, if necessary, adapted to the specific
needs of the conference trade concerned. There should be provision for the
periodic review of such formulae, including the base periods, base exchange
rates and currency compositions involved. An appropriate formula and
procedure may also be agreed to in respect of bunker surcharges 20/.
Similarly, principles may be agreed upon with regard to the :I.mpo';Ition and
monitoring of port congestion surcharges 21/.
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Chapter XVI
OTHER ISSUES

240. In addition to the issues which have already been examined, there are a
number of other points in the Code which my need to be taken up by
governments, shippers' organizations or national shipping lines, as
appropriate, with the conferences serving their trades:

Decision-making procedures;

Ioyalty arrangements,

Dispensation)

Annual reports;

Adequacy of service, and

Representation.

These six topics are discussed in this chapter.

A, Decision-making procedures

241. This topic is covered in article 3 of the Code. Since the procedures to
be established will be embodied in the conference agreement, they will need to
be examined in order to ensure that they are in conformity wit.h the Code.
Particular points to note are:

The procedures "shall be based on the equality of all the full member
lines™

The matters on which decisions will be made by unanimity are to be
defined;y and

A decision on a matter relating to the trade between two countries cannot
be made without the consent of the mational shipping lines of the two
countries.

242, It is usual for developing countries to have only one line serving a
particular trade, whereas the trading partner in a developed country may have
several lines handling the same volume of the tradey; it is important to
ensure that the single mational lines cannot be ocutvoted by the more numerous
lines of their trading partners on fundamental matters.

243. The mtters relating to the trade between the two countries regarding
which decisions require the consent of both groups of national shipping lines
would require to be specified and agreed upon.
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B, Ioyalty arrangements

244. loyalty arrangements were devised by conferences in order to ensure that
shippers would not take advantage of cheaper rates when offered by outsiders,
but would support the conference carriers. Ioyalty or fidelity contracts are
less and less relied on by conferences. However, since the Code explicitly
authorizes the continuation of such arrangements (article 7, paragraph 1),
they need to be considered.

245. Article 7 provides that the arrangements "shall be based on the contract
system or any other system which is also lawful™. 1In fact, there are three
forms of loyalty tie in operation, namely the deferred rebate system, the
contract system and the dual-rate contract. As the name implies, with the
deferred rebate system the discount for loyalty is not paid at the time of
shipment but is retained by the conference and paid later. This is a highly
unsatisfactory form of tie from the shippers' point of view, and loyalty
should preferably be bagsed on one of the other forms in which the rebate is
immediate.

246, Governments or shippers' orqanizations may seek to exclude the deferred
rebate system altogether from their trades. The choice, then, would be
between the contract system and the dual rate system. The precise terms
should be settled between conferences and shippers.

c. Dispensation

247. Article 8 deals with dispensation, that is, the permission given to
shippers to use non-conference shipping opportunities without being held in
breach of the loyalty contract. This the conference should be willing to do
when no conference sailing within an agreed period is scheduled or when,
although a sailing may be scheduled, the vessel will arrive at the destination
too late to meet the requirements of the shipper because, for example, of the
number of intermediate port calls. It is important to take care that, when
the conference agreement is established, the appropriate provisions on this
matter are included. It must be recognized that dispensation is a contentious
issue because shippers may abuse it by holding back shipments deliberately.
The actual provisions to be made have, therefore, to be strict enough to
protect the conference from shipper abuse while being flexible enough to
ensure that shippers do not lose their market because of the unavailability of
a conference sailing at the required time.

248. Note should also be taken of article 2, paragraph 16 dealing with earg
shut out by a member line for any reason. Strictly speaking, this is not a
matter of dispensation, as the provision envisages that the cargo will remain
within the conference. Where there is pooling, it is important that the
pooling agreement covers this matter. 1In particular, due flexibility must be
allowed in the pooling agreement for over-carrying to ensure that shut-out
cargo is lifted without delay.

D. Annual reports

249. The content of the annual report which the conference shall provide under
article 10 is also an appropriate subject to be discussed. It should be
agreed at the outset that appropriate authorities will receive the report
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regularly without a specific request being made every year. Every effort
needs to be made to ensure that the report is as comprehensive as posaible.
However, it should be borne in mind thats

The report will have a circulation such that it cannot contain
information reasonably judged to be of a commercially confidential nature; and

Conferences are not generally in a position to collect and publish
information of general economic interest.

E. Adequacy of service

250. Article 19 of the Code imposes a specific duty on conferences "to ensure
that their member lines provide regular, adequate and efficient service of the
required frequency on the routes they serve™. Clearly, to comply with the
provisions of the Code, conference oversight of the activities of member lines
has to go beyond the detection of malpractices and breaches and to concern
itself with the quality of the service. '

251. The possibilities of rationalising services in order to increase
efficiency and reduce costs are also covered in article 19. Experience has
shown that signifiant economic gains can be achieved through a
rationalization of sailings. Governments and shippers' organizations may wish
to raise this question with the conferences and have a study undertaken on the
scope for rationalization in the trades concerned.

F. Conference representation

252. "Conferences shall establish loal representation in all countries
gserved, except that where there are practical reasons to the contrary the
representation may be on a regional basis™ (article 21). The representative
in a country will act as a channel of communication between shippers and the
conference and may have deleca ted powers of decision-making if the conference
considers it suitable.

253, Governments may wish to press on two points in this regard, namely:

The local or regionmal representative should not be a shipping agent in
view of the inherent conflict of interest, although a representative might act
for more than one conference; and

The representative should have adequate delegated powers, to be specified
in the conference agreement. 22/

254, Article 20 concerning the head office of the conference needs also to be
noted in this connection.
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" Chapter XVII

CONTENTS OF CONFERENCE AGREEMENTS - A CHECK LIST

255. The examination ir chapters IX to XVI of the issues raised by the
appliation of the Code has identified a number of points which need to be
covered in conference agreements. In the majority of cases these points may
not appear in the Code as specific points which need to be found in conference
agreements but, as has been explained in the previous Chapters, would be
required to be included or clarified in conference agreements in order to
ensure the effective applimtion of the Code.

256, The check-list in the following paragraph is not an exhaustive list of
the subjects which should be covered in conference agreements. Governments,
conferences and shippers will need to study the Code carefully to determine
which other points need to be included in consegquence of specific Code
provisions and which other points, if any, they may wish to see covered, even
if no provision is made in the Code nor suggested in this guide.

257. The specific references in this guide to points which it is considered
should be included in the conference agreement ares

Establishment of criteria for the definition of "a regqular, adequate and
efficient service"™ -~ see chapter IX, paragraph 144,

Procedures for dealing with applimtions for admission and readmission,

including provision for soliciting the views of shippers and appropriate
authorities - see chapter IX, paragraph 148,

Possibility of a severance charge when a line leaves the conference - see
chapter IX, paragraph 153;

Definition of, and provision for, a pool = see chapter X, paragraph 155,

Administration of cargo sharing, - see chapter X, paragraphs 160 to 164
and 168 to 170,

Criteria for fixing aargo shares, = see chapter X, paragraphs 157 to 159
and 165 to 167,

Decision-making procedures, especially in regard to the woting position
of a single national shipping line - see chapter XVI, paragraphs 241 to 243

Self-policing provisions, in particular, rules of good behaviour - see
chapter XII, paragraphs 185 to 190,

The parties entitled to request and participate in consultations - see
chapter XIII, paragraphs 200 to 202

Timetable relating to general freight rate increases - see chapter XV,
paragraphs 229 to 231,




- 65 =

Procedures for establishing specific freight rates on new cargo items -
see chapter XV, paragraphs 233 and 234,

Procedures and information document regarding promotional freight rates =
see chapter XV, paragraphs 235 to 237,

Procedures for obtaining dispensation and for dealing with shut-out
cargo — see chapter XVI, paragraphs 247 and 248,

Conference representation - see chapter XVI, paragraphs 252 and 253,

258. There are other issues raised in the preceding chapters on which
agreement between the Government and a conference may be needed in order to
provide adequate assurances to the Government that the Code will be applied
effectively and that national interests will be protected in the trade
concerned. These issues could be covered in the relevant national legislation
or other legal instrument dealing with the applimtion of the Code, but
perhaps the most appropriate way of treating these issues would be by a
memorandum of understanding agreed to between the appropriate authorities and
the conference. These issues concern:

The shippers' organizations and shippers entitled to participate in
consultations - see chapter XIII, paragraph 201,

The criteria for freight rate determination - see chapter XIV,
paragraphs 209 to 217,

Evaluation of the level of costs of the conference - see chapter XIV,
paragraphs 218 to 222

The freight rate freeze - see chapter XIV, paragraphs 224 and 225;

Procedures for general freight-rate increases - see chapter XV,
paragraphs 228 to 232

Formulae and principles for surcharges - see Chapter XV, paragraphs 238
and 239,

Impartial review and loal conciliation - see chapter XII, paragraph 190
and chapter XIII, paragraph 196.
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Notes

1/ Deliberations and negotiations within UNCTAD take place on a
regional group system consisting of four basic country groupingss

Group B - developed market economy countries
Group of 77 - developing countries

Group D - Socialist countries of Eastern Europe
China.

2/ The relevant tonnage is deemed to be that contained in Lloyd's
!\egiszer of Shipping, Statistical Tables 1973, Table 2 "World-Fleets-Analysis
by Principal Types”, in respect of general carg (including passenger/carg)
ships and container (fully cellular) ships, exclusive of the United States
reserve fleet as well as the United States and Canadian Great Iakes' fleets.

3/ See General Assembly Resolution 35/36.

_4_/ For a detailed discussion, see "UNCTAD activities in the field of
shipping” (TD/278), Geneva, 1983,

5/ For legislative measures to be taken with respect to the definition
of the term "liner conference", as used in the Code, see chapter VIII.

6/ For a discussion on non-conference lines, see chapter III.
W /4 Reproduced in annex V.

8/ A list of reservations and declarations made by Contracting Parties
is reproduced in annex IV.

S/ See paragraph 21 of Chapter I.

10/ TD/CODE/13, page B6.

11/ See also on this subject chapter III,

12/ The conditions which should apply when vessels are registered under
the national flag have been elaborated in detail in the United Mations
Convention on Conditions for Registration of Ships which was adopted by the
Conference of Plenipotentiaries on 7 February 1986. The full text of the
convention is shown in document TD/RS/CONF/23, which is available from the
UNCTAD secretariat upon request.

13/ See also chapter VIII, paragraph 114.

14/ See Article 2.1 of EEC Council Regulation No. 954/79, reproduced in
annex V.

15/ See also chapter VIII, paragraphs 110 to 114.

16/ See also chapter X, paragraphs 165 and 166, and chapter XI,
paragraph 182,

17/ See chapter XI.
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18/ 1In this connection, see also chapter VIII, paragraphs 115 to 120.

19/ For an informative publiation on the establishment and operations
of shippers' councils and shipping investigation units, see "Protection of
shipper interests - Guidelines for developing countries"™ (TD/B/C.4/176), which
is available from the UNCTAD secretariat upon'request.

20/ The question of liner conference surcharges has been examined in an
UNCTAD report entitled "Formulae and methods used for applying liner
conference surcharges® (TD/B/C.4/265). This report is available from the
UNCTAD secretariat upon request.

21/ Port congestion surcharges are examined in the UNCTAD report
"Development and improvement of ports - port congestion surcharges:
underlying principles" (TD/B/C.4/279). This report is also available from
the UNCTAD secretariat on request.

22/ See also Chapter VIII paragraph 135.
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Annex |

CONVENTION ON A CODE OF CONDUCT FOR LINER CONFERENCES

OBJECTIVES AND PRINCIPLES
The Contracting Parties to the present Convention,

Desiring to improve the liner conference system,

Recognizing the need for a universally acceptable code of
conduct for liner conferences,

Taking into account the special needs and problems of
the developing countries with respect to the activities of
liner conferences serving their foreign trade,

Agreeing to reflect in the Code the following fundamen-
1al objectives and basic principles:

(a) The objective to facilitate the orderly expansion of
world sea-borne trade;

(b) The objective to stimulate the development of
regular and efficient liner services adequate to the require-
ments of the trade concerned;

(c) The objective to ensure a balance of interests
between suppliers and users of liner shipping services;

(d) The principle that conference practices should not
involve any discrimination against the shipowners, shippers
or the foreign trade of any country;

(e) The principle that conferences hold meaningful
consultations with shippers’ organizations, shippers’ rep-
resentatives and shippers on matters of common interest,
with, upon request, the participation of appropriate auth-
orities;

(f) The principle that conferences should make available
to interested parties pertinent information about their
activities which are relevant to those parties and should
publish meaningful information on their activities,

Have agreed as follows:

Part one
Chapter I
DEFINITIONS

Liner conference or conference

A group of two or more vessel-operating carriers which
provides international liner services for the carriage of cargo
on a particular route or routes within specified geographical
limits and which has an agreement or arrangement, what-
ever its nature, within the framework of which they operate
under uniform or common freight rates and any other
agreed conditions with respect to the provision of liner
services.

National shipping line

A national shipping line of any given country is a
vessel-operating carrier which has its head office of manage-
ment and its effective control in that country and is
recognized as such by an appropriate authority of that
country or under the law of that country.

Lines belonging to and operated by a joint venture
involving two or more countries and in whose equity the
national interests, public and/or private, of those countries
have a substantial share and whose head office of manage-
ment and whose effective control is in one of those
countries can be recognized as a national line by the
appropriate authorities of those countries.

Third-country shipping line

A vessel-operating carrier in its operations between two
countries of which it is not a national shipping line.

Shipper

A person or entity who has entered into, or who
demonstrates an intention to enter into, a contractual or
other arrangement with a conference or shipping line for
the shipment of goods in which he has a beneficial interest,

Shippers’ organization

An association or equivalent body which promotes,
represents and protects the interests of shippers and, if
those authorities so desire, is recognized in that capacity by
the appropriate authority or authorities of the country
whose shippers it represents.

Goods carried by the conference

Cargo transported by shipping lines members of a
conference in accordance with the conference agreement.

Appropriate authority

Either a government or a body designated by a govern-
ment or by national legislation to perform any of the
functions ascribed to such authority by the provisions of
this Code.

Promotional freight rate

A rate instituted for promoting the carriage of non-
traditional exports of the country concerned.

Special freight rate

A preferential freight rate, other than a promotional
freight rate, which may be negotiated between the parties
concerned.
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Chapter II
RELATIONS AMONG MEMBER LINES

Article 1
MEMBERSHIP

1. Any national shipping line shall have the right to be a
full member of a conference which serves the foreign trade
of its country, subject to the criteria set out in article 1,
paragraph 2. Shipping lines which are not national lines in
any trade of a conference shall have the right to become
full members of that conference, subject to the criteria set
out in article 1, paragraphs 2 and 3, and to the provisions
regarding the share of trade as set out in article 2 as regards
third-country shipping lines.

2. A shipping line applying for membership of a confer-
ence shall furnish evidence of its ability and intention,
which may include the use of chartered tonnage, provided
the criteria of this paragraph are met, to operate a regular,
adequate and efficient service on a long-term basis as defined
in the conference agreement within the framework of the
conference, shall undertake to abide by all the terms and
conditions of the conference agreement, and shall deposit a
financial guarantee to cover any outstanding financial
obligation in the event of subsequent withdrawal, sus-
pension or expulsion from membership, if so required
under the conference agreement.

3. In considering an application for membership by a
shipping line which is not a national line in any trade of the
conference concerned, in addition to the provisions of
article 1, paragraph 2, the following criteria, inter alia,
should be taken into account:

fa) The existing volume of the trade on the route or
routes served by the conference and prospects for its
growth;

(b) The adequacy of shipping space for the existing and
prospective volume of trade on the route or routes served
by the conference;

(c) The probable effect of admission of the shipping line
to the conference on the efficiency and quality of the
conference service;

(d) The current participation of the shipping line in
trade on the same route or routes outside the framework of
a conference; and

(e) The current participation of the shipping line on the
same route or routes within the framework of another
conference.

The above criteria shall not be applied so as to subvert
the implementation of the provisions relating to participa-
tion in trade set out in article 2.

4. An application for admission or readmission to
membership shall be promptly decided upon and the
decision communicated by a conference to an applicant
promptly, and in no case later than six months from the
date of application. When a shipping line is refused

admission or readmission the conference shall, at the same
time, give in writing the grounds for such refusal.

S. When considering applications for admission, a con-
ference shall take into account the views put forward by
shippers and shippers’ organizations of the countries whose
trade is carried by the conference, as well as the views of
appropriate authorities if they so request.

6. In addition to the criteria for admission set out in
article 1, paragraph 2, a shipping line applying for re-
admission shall also give evidence of having fulfilled its
obligations in accordance with article 4, paragraphs 1 and 4.
The conference may give special scrutiny to the circum-
stances under which the line left the conference.

Article 2
PARTICIPATION IN TRADE

1. Any shipping line admitted to membership of a
conference shall have sailing and loading rights in the trades
covered by that conference.

2. When a conference operates a pool, all shipping lines
members of the conference serving the trade covered by the
pool shall have the right to participate in the pool for that
trade.

3. For the purpose of determining the share of trade
which member lines shall have the right to acquire, the
national shipping lines of each country, irrespective of the
number of lines, shall be regarded as a single group of
shipping lines for that country.

4, When determining a share of trade within a pool of
individual member lines and/or groups of national shipping
lines in accordance with article 2, paragraph 2, the
following principles regarding their right to participation in
the trade carried by the conference shall be observed, unless
otherwise mutually agreed:

(a) The group of national shipping lines of each of two
countries the foreign trade between which is carried by the
conference shall have equal rights to participate in the
freight and volume of traffic generated by their mutual
foreign trade and carried by the conference;

(b) Third-country shipping lines, if any, shall have the
right to acquire a significant part, such as 20 per cent, in
the freight and volume of traffic generated by that trade.

5. If, for any one of the countries whose trade is carried
by a conference, there are no national shipping lines
participating in the carriage of that trade, the share of the
trade to which national shipping lines of that country
would be entitled under article 2, paragraph 4 shall be
distributed among the individual member lines participating
in the trade in proportion to their respective share.

6. If the national shipping lines of one country decide
not to carry their full share of the trade, that portion of
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their share of the trade which they do not carry shall be
distributed among the individual member lines participating
in the trade in proportion to their respective shares.

7. If the national shipping lines of the countries con-
cerned do not participate in the trade between those
countries covered by a conference, the shares of trade
carried by the conference between those countries shall be
allocated between the participating member lines of third
countries by commercial negotiations between those lines.

8. The national shipping lines of a region, members of a
conference, at one end of the trade covered by the
conference, may redistribute among themselves by mutual
agreement the shares in trades allocated to them, in
accordance with article 2, paragraphs 4 to 7 inclusive.

9. Subject to the provisions of article 2, paragraphs 4 to
8 inclusive regarding shares of trade among individual
shipping lines or groups of shipping lines, pooling or
trade-sharing agreements shall be reviewed by the confer-
ence periodically, at intervals to be stipulated in those
agreements and in accordance with criteria to be specified
in the conference agreement.

10. The application of the present article shall com-
mence as soon as possible after entry into force of the
present Convention and shall be completed within a
transition period which in no case shall be longer than two
years, taking into account the specific situation in each of
the trades concerned.

11. Shipping lines members of a conference shall be
entitled to operate chartered ships to fulfil their conference
obligations.

12. The criteria for sharing and the revision of shares as
set out in article 2, paragraphs 1 to 11 inclusive shall apply
when, in the absence of a pool, there exists berthing, sailing
and/or any other form of cargo allocation agreement,

13. Where no pooling, berthing, sailing or other trade
participation agreements exist in a conference, either group
of national shipping lines, members of the conference, may
require that pooling arrangements be introduced, in respect
of the trade between their countries carried by the
conference, in conformity with the provisions of article 2,
paragraph 4; or alternatively they may require that the
sailings be so adjusted as to provide an opportunity to these
lines to enjoy substantially the same rights to participate in
the trade between those two countries carried by the
conference as they would have enjoyed under the pro-
visions of article 2, paragraph 4. Any such request shall be
considered and decided by the conference. If there is no
agreement to institute such a pool or adjustment of sailings
among the members of the conference, the groups of
national shipping lines of the countries at both ends of the
trade shall have a majority vote in deciding to establish such
a pool or adjustment of sailings. The matter shall be

decided vpon within a period not exceeding six months
from the receipt of the request,

14. In the event of a disagreement between the national
shipping lines of the countries at either end whose trade is
served by the conference with regard to whether or not
pooling shall be introduced, they may require that within
the conference sailings be so adjusted as to provide an
opportunity to these lines to enjoy substantially the same
rights to participate in the trade between those two
countries carried by the conference as they would have
enjoyed under the provisions of article 2, paragraph 4. In
the event that there are no national shipping lines in one of
the countries whose trade is served by the conference, the
national shipping line or lines of the other country may
make the same request. The conference shall use its best
endeavours to meet this request, If, however, this request is
not met, the appropriate authorities of the countries at
both ends of the trade may take up the matter if they so
wish and make their views known to the parties concerned
for their consideration. If no agreement is reached, the
dispute shall be dealt with in accordance with the pro-
cedures established in this Code.

15. Other shipping lines, members of a conference, may
also request that pooling or sailing agreements be intro-
duced, and the request shall be considered by the confer-
ence in accordance with the relevant provisions of this
Code.

16. A conference shall provide for appropriate measures
in any conference pooling agreement to cover cases where
the cargo has been shut out by a member line for any
reason excepting late presentation by the shipper. Such
agreement shall provide that a vessel with unbooked space,
capable of being used, be allowed to lift the cargo, even in
excess of the pool share of the line in the trade, if otherwise
the cargo would be shut out and delayed beyond a period
set by the conference.

17. The provisions of article 2, paragraphs 1 to 16
inclusive concern all goods regardless of their origin, their
destination or the use for which they are intended, with the
exception of military equipment for national defence
purposes.

Article 3
DECISION-MAKING PROCEDURES

The decision-making procedures embodied in a confer-
ence agreement shall be based on the equality of all the full
member lines; these procedures shall ensure that the voting
rules do not hinder the proper work of the conference and
the service of the trade and shall define the matters on
which decisions will be made by unanimity. However, a
decision cannot be taken in respect of matters defined in a
conference agreement relating to the trade between two
countries without the consent of the national shipping lines
of those two countries.
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Article 4
SANCTIONS

1. A shipping line member of a conference shall be
entitled, subject to the provisions regarding withdrawal
which are embodied in pool schemes and/or cargo-sharing
arrangements, to secure its release, without penalty, from
the terms of the conference agreement after giving three
months’ notice, unless the conference agreement provides
for a different time period, although it shall be required to
fulfil its obligations as a member of the conference up to
the date of its release.

2. A conference may, upon notice to be specified in the
conference agreement, suspend or expel a member for
significant failure to abide by the terms and conditions of
the conference agreement.

3. No expulsion or suspension shall become effective
until a statement in writing of the reasons therefor has
been given and until any dispute has been settled as
provided in chapter VI.

4. Upon withdrawal or expulsion, the line concerned
shall be required to pay its share of the outstanding
financial obligations of the conference, up to the date of its
withdrawal or expulsion. In cases of withdrawal, suspension
or expulsion, the line shall not be relieved of its own
financial obligations under the conference agreement or of
any of its obligations towards shippers.

Article 5
SELF-POLICING

1. A conference shall adopt and keep up to date an
illustrative list, which shall be as comprehensive as possible,
of practices which are regarded as malpractices and/or
breaches of the conference agreement and shall provide
effective self-policing machinery to deal with them, with
specific provisions requiring:

(a) The fixing of penalties or a range of penalties for
malpractices or breaches, to be commensurate with their
seriousness;

(b) The examination and impartial review of an adjudi-
cation of complaints, and/or decisions taken on complaints,
against malpractices or breaches, by a person or body
unconnected with any of the shipping lines members of the
conference or their affiliates, on request by the conference
or any other party concerned;

{c) The reporting, on request, on the action taken in
connexion with complaints against malpractices and/or
breaches, and on a basis of anonymity for the parties
concerned, to the appropriate authorities of the countries
whose trade is served by the conference and of the
countries whose shipping lines are members of the confer-
ence.

2. Shipping lines and conferences are entitled to the full
co-operation of shippers and shippers’ organizations in the
endeavour to combat malpractices and breaches.

Article 6
CONFERENCE AGREEMENTS

All conference agreements, pooling, berthing and sailing
rights agreements and amendments or other documents
directly related to, and which affect, such agreements shall
be made available on request to the appropriate authorities
of the countries whose trade is served by the conference
and of the countries whose shipping lines are members of
the conference.

Chapter III
RELATIONS WITH SHIPPERS

Article 7
LOYALTY ARRANGEMENTS

1. The shipping lines members of a conference are
entitled to institute and maintain loyalty arrangements with
shippers, the form and terms of which are matters for
consultation between the conference and shippers’ organiz-
ations or representatives of shippers. These loyalty arrange-
ments shall provide safeguards making explicit the rights of
shippers and conference members. These arrangements shall
be based on the contract system or any other system which
is also lawful.

2. Whatever loyalty arrangements are made, the freight
rate applicable to loyal shippers shall be determined within
a fixed range of percentages of the freight rate applicable to
other shippers. Where a change in the differential causes an
increase in the rates charged to shippers, the change can be
implemented only after 150 days’ notice to those shippers
or according to regional practice and/or agreement. Dis-
putes in connexion with a change of the differential shall be
settled as provided in the loyalty agreement.

3. The terms of loyalty arrangements shall provide
safeguards making explicit the rights and obligations of
shippers and of shipping lines members of the conference in
accordance with the following provisions, inter alia:

fa) The shipper shall be bound in respect of cargo whose
shipment is controlled by him or his affiliated or subsidiary
company or his forwarding agent in accordance with the
contract of sale of the goods concerned, provided that the
shipper shall not, by evasion, subterfuge, or intermediary,
attempt to divert cargo in violation of his loyalty commit-
ment;

(b) Where there is a loyalty contract, the extent of
actual or liquidated damages and/or penalty shall be
specified in the contract. The member lines of the
conference may, however, decide to assess lower liquidated
damages or to waive the claim to liquidated damages. In
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any event, the liquidated damagpes under the contract to be
paid by the shipper shall not exceed the freight charges on
the particular shipment, computed at the rate provided
under the contract;

(c) The shipper shall be entitled to resume full loyalty
status, subject to the fulfilment of conditions established
by the conference which shall be specified in the loyalty
arrangement;

(d) The loyalty arrangement shall set out:

(i) A list of cargo, which may include bulk cargo
shipped without mark or count, which is specifically
excluded from the scope of the loyalty arrange-
ment;

(ii) A definition of the circumstances in which cargo
other than cargo covered by (i) above is considered
to be excluded from the scope of the loyalty
arrangement;

(iii) The method of settlement of disputes arising under
the loyalty arrangement;

(iv) Provision for termination of the loyalty arrangement
on request by either a shipper or a conference
without penalty, after expiry of a stipulated period
of notice, such notice to be given in writing; and

(v) The terms for granting dispensation.

4, If there is a dispute between a conference and a
shippers’ organization, representatives of shippers and/or
shippers about the form or terms of a proposed loyalty
arrangement, either party may refer the matter for reso-
lution under appropriate procedures as set out in this Code.

Article 8
DISPENSATION

1. Conferences shall provide, within the terms of the
loyalty arrangements, that requests by shippers for dispen-
sation shall be examined and a decision given quickly and,
if requested, the reasons given in writing where dispensation
is withheld. Should a conference fail to confirm, within a
period specified in the loyalty arrangement, sufficient space
to accommodate a shipper’s cargo within a period also
specified in the loyalty arrangement, the shipper shall have
the right, without being penalized, to utilize any vessel for
the cargo in question.

2. In ports where conference services are arranged
subject to the availability of a specified minimum of cargo
(i.e. on inducement), but either the shipping line does not
call, despite due notice by shippers, or the shipping line
does not reply within an agreed time to the notice given by
shippers, shippers shall automatically have the right, with-
out prejudicing their loyalty status, to use any available
vessel for the carriage of their cargo.

Article 9

AVAILABILITY OF TARIFFS AND RELATED
CONDITIONS AND/OR REGULATIONS

Tariffs, related conditions, regulations, and any amend-
ments thereto shall be made available on request to

shippers, shippers’ organizations and other parties concerned
at reasonable cost, and they shall be available for examina-
tion at offices of shipping lines and their agents. They shall
spell out all conditions concerning the application of freight
rates and the carriage of any cargo covered by them.

Article 10
ANNUAL REPORTS

Conferences shall provide annually to shipper’ organiz-
ations, or to representatives of shippers, reports on their
activities designed to provide general information of
interest to them, including relevant information about
consultations held with shippers and shippers’ organiz-
ations, action taken regarding complaints, changes in
membership, and significant changes in service, tariffs and
conditions of carriage. Such annual reports shall be submit-
ted, on request, to the appropriate authorities of the
countries whose trade is served by the conference con-
cerned.

Article 11
CONSULTATION MACHINERY

1. There shall be consultations on matters of common
interest between a conference, shippers’ organizations,
representatives of shippers and, where practicable, shippers,
which may be designated for that purpose by the appro-
priate authority if it so desires. These consultations shall
take place whenever requested by any of the above-
mentioned parties. Appropriate authorities shall have the
right, upon request, to participate fully in the consulta-
tions, but this does not mean that they play a decision-
making role, T

2. The following matters, inter alia, may be the subject
of consultation:

{a) Changes in general tariff conditions and related
regulations;

(b) Changes in the general level of tariff rates and rates
for major commodities;

(c) Promotional and/or special freight rates;

(d) Imposition of, and related changes in, surcharges;

(e) Loyalty arrangements, their establishment or changes
in their form and general conditions;

(f) Changes in the tariff classification of ports;
(g) Procedure for the supply of necessary information

by shippers conceming the expected volume and nature of
their cargoes; and

(h) Presentation of cargo for shipment and the require-
ments regarding notice of cargo availability.

3. To the extent that they fall within the scope of
activity of a conference, the following matters may also be
the subject of consultation:
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{a) Operation of cargo inspection services;
(b) Changes in the pattern of services;

{c) Effects of the introduction of new technology in the
carriage of cargo, in particular unitization, with consequent
reduction of conventional service or loss of direct services;
and

(d) Adequacy and quality of shipping services, including
the impact of pooling, berthing or sailing arrangemenfs on
the availability of shipping services and freight rates at
which shipping services are provided; changes in the areas
served and in the regularity of calls by conference vessels.

4. Consultations shall be held before final decisions are
taken, unless otherwise provided in this Code. Advance
notice shall be given of the intention to take decisions on
matters referred to in article 11, paragraphs 2 and 3. Where
this is impossible, urgent decisions may be taken pending
the holding of consultations.

5. Consultations shall begin without undue delay and in
any event within a maximum period specified in the
conference agreement or, in the absence of such a provision
in the agreement, not later than 30 days after receipt of the
proposal for consultations, unless different periods of time
are provided in this Code.

6. When holding consultations, the parties shall use their
best efforts to provide relevant information, to hold timely
discussions and to clarify matters for the purpose of seeking
solutions of the issues concerned. The parties involved shall
take account of each other’s views and problems and strive
to reach agreement consistent with their commercial
viability.

Chapter IV
FREIGHT RATES

Article 12
CRITERIA FOR FREIGHT-RATE DETERMINATION

In arriving at a decision on questions of tariff policy in
all cases mentioned in this Code, the following points shall,
unless otherwise provided, be taken into account:

(a) Freight rates shall be fixed at as low a level as is
feasible from the commercial point of view and shall permit
a reasonable profit for shipowners;

(b) The cost of operations of conferences shall, as a rule,
be evaluated for the round voyage of ships, with the
outward and inward directions considered as a single whole.
Where applicable, the outward and inward voyage should be
considered separately. The freight rates should take into
account, among other factors, the nature of cargoes, the
interrelation between weight .and cargo measurement, as
well as the value of cargoes;

{c) In fixing promotional freight rates and/or special
freight rates for specific goods, the conditions of trade for
these goods of the countries served by the conference,

particularly of developing and land-locked countries, shall
be taken into account.

Article 13

CONFERENCE TARIFFS AND CLASSIFICATION
OF TARIFF RATES

1. Conference tariffs shall not unfairly differentiate
between shippers similarly situated. Shipping lines members
of a conference shall adhere strictly to the rates, rules and
terms shown in the tariffs and other currently valid
published documents of the conference and to any special
arrangements permitted under this Code.

2. Conference tariffs should be drawn up simply and
clearly, containing as few classes/categories as possible,
depending on the commodity and, where appropriate, for
each class/category; they should also indicate, wherever
practicable, in order to facilitate statistical compilation and
analysis, the corresponding appropriate code number of the
item in accordance with the Standard International Trade
Classification, the Brussels Tariff Nomenclature or any
other nomenclature that may be internationally adopted;
the classification of commodities in the tariffs should, as far
as practicable, be prepared in co-operation with shippers’
organizations and other national and international organiz-
ations concerned.

Article 14
GENERAL FREIGHT-RATE INCREASES

1. A conference shall give notice of not less than 150
days, or according to regional practice and/or agreement, to
shippers’ organizations or representatives of shippers and/or
shippers and, where so required, to appropriate authorities
of the countries whose trade is served by the conference, of
its intention to effect a general increase in freight rates, an
indication of its extent, the date of effect and the reasons
supporting the proposed increase.

2. At the request of any of the parties prescribed for this
purpose in this Code, to be made within an agreed period of
time after the receipt of the notice, consultations shall
commence, in accordance with the relevant provisions of
this Code, within a stipulated period not exceeding 30 days
or as previously agreed between the parties concerned; the
consultations shall be held in respect of the bases and
amounts of the proposed increase and the date from which
it is to be given effect.

3. A conference, in an effort to expedite consultations,
may or upon the request of any of the parties prescribed in
this Code as entitled to participate in consultations on
general freight-rate increases shall, where practicable,
reasonably before the consultations, submit to the partici-
pating parties a report from independent accountants of
repute, including, where the requesting parties accept it as
one of the bases of consultations, an aggregated analysis of
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data reparding relevant costs and revenues which in the
opinion of the conference necessitate an increase in freight
rates.

4. If agreement is reached as a result of the consulta-
tions, the freight-rate increase shall take effect from the
date indicated in the notice served in accordance with
article 14, paragraph 1, unless a later date is agreed upon
between the parties concerned.

5. If no agreement is reached within 30 days of the
giving of notice in accordance with article 14, paragraph 1,
and subject to procedures prescribed in this Code, the
matter shall be submitted immediately to international
mandatory conciliation, in accordance with chapter VI. The
recommendation of the conciliators, if accepted by the
parties concerned, shall be binding upon them and shall be
implemented, subject to the provisions of article 14,
paragraph 9, with effect from the date mentioned in the
conciliators’ recommendation.

6. Subject to the provisions of article 14, paragraph 9, a
general freight-rate increase may be implemented by a
conference pending the conciliators’ recommendation.
When making their recommendation, the conciliators
should take into account the extent of the above-
mentioned increase made by the conference and the period
for which it has been in force. In the event that the
conference rejects the recommendation of the conciliators,
shippers and/or shippers’ organizations shall have the right
to consider themselves not bound, after appropriate notice,
by any arrangement or other contract with that conference
which may prevent them from using non-conference ship-
ping lines. Where a loyalty arrangement exists, shippers
and/or shippers’ organizations shall give notice within a
period of 30 days to the effect that they no longer consider
themselves bound by that arrangement, which notice shall
apply from the date mentioned therein, and a period of not
less than 30 days and not more than 90 days shall be
provided in the loyalty arrangement for this purpose.

7. A deferred rebate which is due to the shipper and
which has already been accumulated by the conference
shall not be withheld by, or forfeited to, the conference as
a result of action by the shipper under article 14, para-
graph 6.

8. If the trade of a country carried by shipping lines
members of a conference on a particular route consists
largely of one or few basic commodities, any increase in the
freight rate on one or more of those commodities shall be
treated as a general freight-rate increase, and the appro-
priate provisions of this Code shall apply.

9. Conferences should institute any general freight-rate

" increase effective in accordance with this Code for a period
of a stated minimum duration, subject always to the rules
regarding surcharges and regarding adjustment in freight
rates consequent upon fluctuations in foreign exchange
rates. The period over which a general freight-rate increase
is to apply is an appropriate matter to be considered during

consultations conducted in accordance with article 14,
paragraph 2, but unless otherwise agreed between the
parties concerned during the consultations, the minimum
period of time between the date when one general
freight-rate increase becomes effective and the date of
notice for the next general freight-rate increase given in
accordance with article 14, paragraph 1 shall not be less
than 10 months.

Article 15
PROMOTIONAL FREIGHT RATES

1. Promotional freight rates for non-traditional exports
should be instituted by conferences.

2. All necessary and reasonable information justifying
the need for a promotional freight rate shall be submitted
to a conference by the shippers, shippers’ organizations or
representatives of shippers concerned.

3. Special procedures shall be instituted providing for a
decision within 30 days from the date of receipt of that
information, unless mutually agreed otherwise, on applica-
tions for promotional freight rates. A clear distinction shall
be made between these and general procedures for consider-
ing the possibility of reducing freight rates for other
commodities or of exempting them from increases.

4. Information regarding the procedures for considering
applications for promotional freight rates shall be made
available by the conference to shippers and/or shippers’
organizations and, on request, to the Governments and/or
other appropriate authorities of the countries whose trade
is served by the conference.

5. A promotional freight rate shall be established nor-
mally for a period of 12 months, unless otherwise mutually
agreed between the parties concerned. Prior to the expiry
of the period, the promotional freight rate shall be
reviewed, on request by the shipper and/or shippers’
organization concerned, when it shall be a matter for the
shipper and/or shippers’ organization, at the request of the
conference, to show that the continuation of the rate is
justified beyond the initial period.

6. When examining a request for a promotional freight
rate, the conference may take into account that, while the
rate should promote the export of the non-traditional
product for which it is sought, it is not likely to create
substantial competitive distortions in the export of a similar
product from another country served by the conference.

7. Promotional freight rates are not excluded from the
imposition of a surcharge or a currency adjustment factor
in accordance with articles 16 and 17.

8. Each shipping line member of a conference serving
the relevant ports of a conference trade shall accept, and
not unreasonably refuse, a fair share of cargo for which a
promotional freight rate has been established by the
conference.
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Article 16
SURCHARGES

1. Surcharges imposed by a conference to cover sudden
or extraordinary increases in costs or losses of revenue shall
be regarded as temporary. They shall be reduced in
accordance with improvements in the situation or circum-
stances which they were imposed to meet and shall be
cancelled, subject to article 16, paragraph 6, as soon as the
sitvation or circumstances which prompted their imposition
cease to prevail. This shall be indicated at the moment of
their imposition, together, as far as possible, with a
description of the change in the situation or circumstances
which will bring about their increase, reduction or cancel-
lation.

2. Surcharges imposed on cargo moving to or from a
particular port shall likewise be regarded as temporary and
likewise shall be increased, reduced or cancelled, subject to
article 16, paragraph 6, when the situation in that port
changes.

3. Before any surcharge is imposed, whether general or
covering only a specific port, notice should be given and
there shall be consultation, upon request, in accordance
with the procedures of this Code, between the conference
concerned and other parties directly affected by the
surcharge and prescribed in this Code as entitled to
participate in such consultations, save in those exceptional
circumstances which warrant immediate imposition of the
surcharge. In cases where a surcharge has been imposed
without prior consultation, consultations, upon request,
shall be held as soon as possible thereafter. Prior to such
consultations, conferences shall furnish data which in their
opinion justify the imposition of the surcharge.

4. Unless the parties agree otherwise, within a period of
15 days after the receipt of a notice given in accordance
with article 16, paragraph 3, if there is no agreement on the
question of the surcharge between the parties concerned
referred to in that article, the relevant provisions for
settlement of disputes provided in this Code shall prevail.
Unless the paities concerned agree otherwise, the surcharge

" may, however, be imposed pending resolution of the
dispute, if the dispute still remains unresolved at the end of
a period of 30 days after the receipt of the above-
mentioned notice. )

5. In the event of a surcharge being imposed, in
exceptional circumstances, without prior consultation as
provided in article 16, paragraph 3, if no agrcement is
reached through subsequent consultations, the relevant
provisions for settlement of disputes provided in this Code
shall prevail.

6. Financial loss incurred by the shipping lines members
of a conference as a result of any delay on account of
consultations and/or other proceedings for resolving
disputes regarding imposition of surcharges in accordance

with the provisions of this Code, as compared to the date
from which the surcharge was to be imposed in terms of the
notice given in accordance with article 16, paragraph 3,
may be compensated by an equivalent prolongation of the
surcharge before its removal. Conversely, for any surcharge
imposed by the conference and subsequently determined
and agreed to be unjustified or excessive as a result of
consultations or other procedures prescribed in this Code,
the amounts so collected or the excess thereof as deter-
mined hereinabove, unless otherwise agreed, shall be re-
funded to the parties concerned, if claimed by them, within
a period of 30 days of such claim.

Article 17
CURRENCY CHANGES

1. Exchange rate changes, including formal devaluation
or revaluation, which lead to changes in the aggregate
operational costs and/or revenues of the shipping lines
members of a conference relating to their operations within
the conference provide a valid reason for the introduction
of a currency adjustment factor or for a change in the
freight rates. The adjustment or change shall be such that in
the aggregate the member lines concerned neither gain nor
lose, as far as possible, as a result of the adjustment or
change. The adjustment or change may take the form of
currency surcharges or discounts or of increases or de-
creases in the freight rates.

2. Such adjustments or changes shall be subject to
notice, which should be arranged in accordance with
regional practice, where such practice exists, and there shall
be consultations in accordance with the provisions of this
Code between the conference concerned and the other
parties directly affected and prescribed in this Code as
entitled to. participate in consultations, save in those
exceptional circumstances which warrant immediate impo-
sition of the currency adjustment factor or freight-rate
change. In the event that this has been done without prior
consultations, consultations shall be held as soon as possible
thereafter. The consultations should be on the application,
size and date of implementation of the currency adjustment
factor or freight-rate change, and the same procedures shall
be followed for this purpose as are prescribed in article 16,
paragraphs 4 and $, in respect of surcharges. Such consulta-
tions should take place and be completed within 2 period
not exceeding 15 days from the date when the intention to
apply a currency surcharge or to effect a freight-rate change
is announced,

3. If no agreement is reached within 15 days through
consultations, the relevant provisions for settlement of
disputes provided in this Code shall prevail.

4. The provisions of article 16, paragraph 6 shall apply,
adapted as necessary to currency adjustment factors-and
freight-rate changes dealt with in the present article.
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Chapter V
OTHER MATTERS

Article 18
FIGHTING SHIPS

Members of a conference shall not use fighting ships in
the conference trade for the purpose of excluding, prevent-
ing or reducing competition by driving a shipping line not a
member of the conference out of the said trade.

Article 19
ADEQUACY OF SERVICE

1. Conferences should take necessary and appropriate
measures to ensure that their member lines provide regular,

adequate and efficient service of the required frequency on -

the routes they serve and shall arrange such services so as to
avoid as far as possible bunching and gapping of sailings.
Conferences should also take into consideration any special
measures necessary in arranging services to handle seasonal
variations in cargo volumes.

2. Conferences and other parties prescribed in this Code
as entitled to participate in consultations, including appro-
priate authorities if they so desire, should keep under
review, and should maintain close co-operation regarding
the demand for shipping space, the adequacy and suitability
of service, and in particular the possibilities for rationaliz-
_ ation and for increasing the efficiency of services. Benefits
identified as accruing from rationalization of services shall
be fairly reflected in the level of freight rates.

3. In respect of any port for which conference services
are supplied only subject to the availability of a specified
minimum of cargo, that minimum shall be specified in the
tariff. Shippers should give adequate notice of the avail-
ability of such cargo.

Article 20
HEAD OFFICE OF A CONFERENCE

A conference shall as a rule establish its head office in a
country whose trade is served by that conference, unless
agreed otherwise by the shipping lines’ members of that
conference.

Article 21
REPRESENTATION

Conferences shall establish local representation in all
countries served, except that where there are practical
reasons 1o the contrary the representation may be on a
regional basis. The names and addresses of representatives
shall be readily available, and these representatives shall
ensure that the views of shippers and conferences are made

rapidly known to each other with a view to expediting
prompt decisions. When a conference considers it suitable,
it shall provide for adequate delegation of powers of
decision to its representatives,

Article 22

CONTENTS OF CONFERENCE AGREEMENTS,
TRADE PARTICIPATION AGREEMENTS
AND LOYALTY ARRANGEMENTS

Conference agreements, trade participation agreements
and loyalty arrangements shall conform to the applicable
requirements of this Code and may include such other
provisions as may be agreed which are not inconsistent with
this Code.

Part two

Chapter VI

PROVISIONS AND MACHINERY FOR SETTLEMENT
OF DISPUTES

A. GENERAL PROVISIONS
Article 23

1. The provisions of this chapter shall apply whenever
there is a dispute relating to the application or operation of
the provisions of this Code between the following parties:

(a) A conference and a shipping line;
{b) The shipping lines members of a conference;

(c) A conference or a shipping line member thereof and
a shippers’ organization or representatives of shippers or
shippers; and

(d) Two or more conferences.

For the purposes of this chapter the term “‘party” means
the original parties to the dispute as well as third parties
which have joined the proceedings in accordance with (a) of
article 34.

2. Disputes between shipping lines of the same flag, as
well as those between organizations belonging to the same
country, shall be settled within the framework of the national
jurisdiction of that country, unless this creates serious
difficulties in the fulfilment of the provisions of this Code.

3. The parties to a dispute shall first attempt to settle it
by an exchange of views or direct negotiations with the
intention of finding a mutually satisfactory solution.

4. Disputes between the parties referred to in article 23,
paragraph 1 relating to:

{a) Refusal of admission of a national shipping line to a
conference serving the foreign trade of the country of that
shipping line;
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(b) Refusal of admission of a third-country shipping line
to a conference;

(c) Expulsion from a conference;

(d) Inconsistency of a conference agreement with this
Code;

(e) A general freight-rate increase;
(f) Surcharges;

(g) Changes in freight rates or the imposition of a
currency adjustment factor due to exchange rate changes;
(h) Participation in trade; and

(i) The form and
arrangements

terms of proposed loyalty

which have not been resolved through an exchange of views
or direct negotiations shall, at the request of any of the
parties to the dispute, be referred to international
mandatory conciliation in accordance with the provisions
of this chapter.

Article 24

1. The conciliation procedure is initiated at the request
of one of the parties to the dispute.

2. The request shall be made:

{a) In disputes relating to membership of conferences:
not later than 60 days from the date of receipt by the
applicant of the conference decision, including the reasons
therefor, in accordance with article 1, paragraph 4 and
article 4, paragraph 3;

(b) In disputes relating to general freight-rate increases:
not later than the date of expiry of the period of notice
specified in article 14, paragraph 1;

(c) In disputes relating to surcharges: not later than the
date of expiry of the 30-day period specified in article 16,
paragraph 4 or, where no notice has been given, not later
than 15 days from the date when the surcharge was put
into effect; and

(d) In disputes relating to changes in freight rates or the
imposition of a currency adjustment factor due to exchange
rate changes: not later than five days after the date of
expiry of the period specified in article 17, paragraph 3,

3. The provisions of article 24, paragraph 2 shall not
apply to a dispute which is referred to international
mandatory conciliation in accordance with article 25,
paragraph 3.

4, Requests for conciliation in disputes other than
those referred to in article 24, paragraph 2, may be made at
any time.

5. The time-limits specified in article 24, paragraph 2
may be extended by agreement between the parties.

6. A request for conciliation shall be considered to have
been duly made if it is proved that the request has been

sent to the other party by regstered letter, telegram or
teleprinter or has been served on it within the time-limits
specified in article 24, paragraphs 2 or 5.

7. Where no request has been made within the
time-limits specified in article 24, paragraphs 2 or 5, the
decision of the conference shall be final and no proceedings
under this chapter may be brought by any party to the
dispute to challenge that decision.

Article 25

1. Where the parties have agreed that disputes referred
to in article 23, paragraph 4 (a), (b), (c), (d), (k) and (i)
shall be resolved through procedures other than those
established in that article, or agree on procedures to resolve
a particular dispute that has arisen between them, such
disputes shall, at the request of any of the parties to the
dispute, be resolved as provided for in their agreement.

2. The provisions of article 25, paragraph 1 apply also to
the disputes referred to in article 23, paragraph 4 (e), (f)
and (g), unless national legislation, rules or regulations
prevent shippers from having this freedom of choice.

3. Where conciliation proceedings have been initiated,
such proceedings shall have precedence over remedies
available under national law. If a party seeks remedies
under national law in respect of a dispute to which this
chapter applies without invoking the procedures provided
for in this chapter, then, upon the request of a respondent
to those proceedings, they shall be stayed and the dispute
shall be referred to the procedures defined in this chapter
by the court or other authority where the national remedies
are sought.

Article 26

1. The Contracting Parties shall confer upon conferences
and shippers’ organizations such capacity as is necessary for
the application of the provisions of this chapter. In
particular:

(a) A conference or a shippers’ organization may
institute proceedings as a party or be named as a party to
proceedings in its collective capacity;

(b) Any notification to a_conference or shippers’
organization in its collective capacity shall also constitute a
notification to each member of such conference or
shippers’ organization;

{c) A notification to a conference or shippers’
organization shall be transmitted to the address of the head
office of the conference or shippers’ organization. Each
conference or shippers’ organization shall register the
address of its head office with the Registrar appointed in
accordance with article 46, paragraph 1. In the event that
a conference or a shippers’ organization fails to register or
has no head office, a notification to any member in the
name of the conference or shippers’ organization shall be
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deemed to be a notification to such conference or
organization.

2. Acceptance or rejection by a conference or shippers’
organization of a recommendation by conciliators shall be
deemed to be acceptance or rejection of such a
recommendation by each member thereof.

Article 27

Unless the parties agree otherwise, the conciliators may
decide to make a recommendation on the basis of written
submissions without oral proceedings.

B. INTERNATIONAL MANDATORY CONCILIATION
Article 28

In international mandatory conciliation the appropriate
authorities of a Contracting Party shall, if they so request,
participate in the conciliation proceedings in support of a
party being a national of that Contracting Party, or in
support of a party having a dispute arising in the context of
the foreign trade of that Contracting Party. The appropriate
authority may alternatively act as an observer in such
conciliation proceedings.

Article 29

1. In international mandatory conciliation the
proceedings shall be held in the place unanimously agreed
to by the parties or, failing such agreement, in the place
decided upon by the conciliators.

2. In determining the place of conciliation proceedings
the parties and the conciliators shall take into account,
inter alia, countries which are closely connected with the
dispute, bearing in mind the country of the shipping line
concerned and, especially when the dispute is related to
cargo, the country where the cargo originates.

Article 30

1. For the purposes of this chapter an international
panel of conciliators shall be established, consisting of
experts of high repute or experience in the fields of law,
economics of sea transport, or foreign trade and finance, as
determined by the Contracting Parties selecting them, who
shall serve in an independent capacity.

2. Each Contracting Party may at any time nominate
members of the panel up to a total of 12, and shall
communicate their names to the Registrar. The
nominations shall be for periods of six years each and may
be renewed. In the event of the death, incapacity or
resignation of a member of the panel, the Contracting Party
which nominated such person shall nominate a replacement

for the remainder of his term of office. A nomination takes
effect from the date on which the communication of the
nomination is received by the Registrar,

3. The Registrar shall maintain the panel list and shall
regularly inform the Contracting Parties of the composition
of the panel.

Article 31

1. The purpose of conciliation is to reach an amicable
settlement of the dispute through recommendations
formulated by independent conciliators.

2. The conciliators shall identify and clarify the issues in
dispute, seek for this purpose any information from the
parties, and on the basis thereof, submit to the parties a
recommendation for the settlement of the dispute.

3. The parties shall co-operate in good faith with the
conciliators in order to enable them to carry out their
functions.

4. Subject to the provisions of article 25, paragraph 2,
the parties to the dispute may at any time during the
conciliation proceedings decide in agreement to have
recourse to a different procedure for the settlement of their
dispute. The parties to a dispute which has been made
subject to proceedings other than those provided for in this
chapter may decide by mutual agreement to have recourse
to international mandatory conciliation.

Article 32

1. The conciliation proceedings shall be conducted
either by one conciliator or by an uneven number of
conciliators agreed upon or designated by the parties.

2. Where the parties cannot agree on the number or the
appointment of the conciliators as provided in article 32,
paragraph 1, the conciliation proceedings shall be
conducted by three conciliators, one appointed by each
party in the statement(s) of claim and reply respectively,
and the third by the two conciliators thus appointed, who
shall act as chairman.

3. If the reply does not name a conciliator to be
appointed in cases where article 32, paragraph 2 would
apply, the second conciliator shall, within 30 days
following the receipt of the statement of claim, be chosen
by lot by the conciliator appointed in the statement of
claim from among the members of the panel nominated by
the Contracting Party or Parties of which the respondent(s)
is(are) a national(s).

4. Where the conciliators appointed in accordance with
article 32, paragraphs 2 or 3 cannot agree on the
appointment of the third conciliator within 15 days
following the date of the appointment of the second




- 80 -

conciliator, he shall, within the following 5 days, be chosen
by lot by the appointed conciliators. Prior to the drawing
by lot:

(a) No member of the panel of conciliators having the
same nationality as either of the two appointed conciliators
shall be eligible for selection by lot;

(b) Each of the two appointed conciliators may exclude
from the list of the panel of conciliators an equal number
of them subject to the requirement that at least 30
members of the panel shall remain eligible for selection by
lot.

Article 33

1. Where several parties request conciliation with the
same respondent in respect of the same issue, or of issues
which are closely connected, that respondent may request
the consolidation of those cases.

2. The request for consolidation shall be considered and
decided upon by majority vote by the chairmen of the
conciliators so far chosen. If such request is allowed, the
chairmen will designate the conciliators to consider the
consolidated cases from among the conciliators so far
appointed or chosen, provided that an uneven number of
conciliators is chosen and that the conciliator first
appointed by each party shall be one of the conciliators
considering the consolidated case.

Article 34

Any party, other than an appropriate authority referred
to in article 28, if conciliation has been initiated, may join
in the proceedings:

either
fa) As a party, in case of a direct economic interest;

or

{b) As a supporting party to one of the original parties,
in case of an indirect economic interest,

unless either of the original parties objects to such joinder.

Article 35

1. The recommendations of the conciliators shall be
made in accordance with the provisions of this Code.

2. When the Code is silent upon any point, the concili-
ators shall apply the law which the parties agree at the time
the conciliation proceedings commence or thereafter, but
not later than the time of submission of evidence to the
conciliators. Failing such agreement, the law which in the
opinion of the conciliators is most closely connected with
the dispute shall be applicable.

3. The conciliators shall not decide ex aequo et bono
upon the dispute unless the parties so agree after the
dispute has arisen.

4. The conciliators shall not bring a finding of non liquet
on the ground of obscurity of the law.

5. The conciliators may recommend those remedies and
reliefs which are provided in the law applicable to the
dispute.

Article 36

The recommendations of the conciliators shall include
reasons.

Article 37

1. Unless the parties have agreed before, during or after
the conciliation procedure that the recommendation of the
conciliators shall be binding, the recommendation shall
become binding by acceptance by the parties. A recommen-
dation which has been accepted by some parties to a
dispute shall be binding as between those parties only.

2. Acceptance of the recommendation must be com-
municated by the parties to the conciliators, at an address
specified by them, not later than 30 days after receipt of
the notification of the recommendation; otherwise, it shall
be considered that the recommendation has not been
accepted.

3. Any party which does not accept the recomunen-
dation shall notify the conciliators and the other parties,
within 30 days following the period specified in article 37,
paragraph 2 of its grounds for rejection of the recommen-
dation, comprehensively and in writing,

4. When the recommendation has been accepted by the
parties, the conciliators shall immediately draw up and sign
a record of settlement, at which time the recommendation
shall become binding upon those parties. If the recommen-
dation has not been accepted by all parties, the conciliators
shall draw up a report with respect to those parties rejccting
the recommendation, noting the dispute and the failure of
those parties to settle the dispute.

5. A recommendation which has become binding upon
the parties shall be implemented by them immediately or at
such later time as is specified in the recommendation.

6. Any party may make its acceptance conditional upon
acceptance by all or any of the other parties to the dispute.

Article 38

1. A recommendation shall constitute a final determina-
tion of a dispute as between the parties which accept it,
except to the extent that the recommendation is not
recognized and enforced in accordance with the provisions
of article 39.
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2. “Recommendation” includes an interpretation, clari-
fication or revision of the recommendation made by the
conciliators before the recommendation has been accepted.

Article 39

1. Each Contracting Party shall recognize a recommen-
dation as binding between the parties which have accepted
it and shall, subject to the provisions of article 39,
paragraphs 2 and 3, enforce, at the request of any such
party, all obligations imposed by the recommendation as if
;’t were 2 final judgement of a court of that Contracting

arty.

2. A recommendation shall not be recognized and
enforced at the request of a party referred to in article 39,
paragraph 1 only if the court or other competent authority
of the country where recognition and enforcement is
sought is satisfied that:

(a) Any party which accepted the recommendation was,
under the law applicable to it, under some legal incapacity
at the time of acceptance;

(b} Fraud or coercion has been used in the making of
the recommendations;

(c¢) The recommendation is contrary to public policy
(ordre public) in the country of enforcement; or

(d) The composition of the conciliators, or the concili-
ation procedure, was not in accordance with the provisions
of this Code.

3. Any part of the recommendation shall not be
enforced and recognized if the court or other competent
authority is satisfied that such part comes within any of the
subparagraphs of article 39, paragraph 2 and can be
separated from other parts of the recommendation. If such
part cannot be separated, the entire recommendation shall
not be enforced and recognized.

Article 40

1. Where the recommendation has been accepted by all
the parties, the recommendation and the reasons therefor
may be published with the consent of all the parties.

2. Where the recommendation has been rejected by one
or more of the parties but has been accepted by one or
more of the parties:

(a) The party or parties rejecting the recommendation
shall publish its or their grounds for rejection, given
pursuant to article 37, paragraph 3, and may at the same
time publish the recommendation and the reasons therefor;

(b) A party which has accepted the recommendation
may publish the recommendation and the reasons therefor;
it may also publish the grounds for rejection given by any
other party unless such other party has already published
its rejection and the grounds therefor in accordance with
article 40, paragraph 2 (a).

3. Where the recommendation has not been accepted by
any of the parties, each party may publish the recommen-
dation and the reasons therefor and also its own rejection
and the grounds therefor.

Article 41

1. Documents and statements containing factual infor-
mation supplied by any party to the conciliators shall be
made public unless that party or a majority of the
conciliators agrees otherwise.

2. Such documents and statements supplied by a party
may be tendered by that party in support of its case in
subsequent proceedings arising from the same dispute and
between the same parties.

Article 42

Where the recommendation has not become binding
upon the parties, no views expressed or reasons given by the
conciliators, or concessions or offers made by the parties
for the purpose of the conciliation procedure, shall affect
the legal rights and obligations of any of the parties.

Article 43

1. fa) The costs of the conciliators and all costs of the
administration of the conciliation proceedings shall be
borne equally by the parties to the proceedings, unless they
agree otherwise.

(b) When the conciliation proceedings have been in-
itiated, the conciliators shall be entitled to require an
advance or security for the costs referred to in article 43,
paragraph 1 (a).

2. Each party shall bear all expenses it incurs in
connexion with the proceedings, unless the parties agree
otherwise.

3. Notwithstanding the provisions of article 43, para-
graphs 1 and 2, the conciliators may, having decided
unanimously that a party has brought a claim vexatiously
or frivolously, assess against that party any or all of the
costs of other parties to the proceedings. Such decision
shall be final and binding on all the parties.

Article 44

1. Failure of a party to appear or to present its case at
any stage of the proceedings shall not be deemed an
admission of the other party’s assertions. In that event, the
other party may, at its choice, request the conciliators to
close the proceedings or to deal with the questions
presented to them and submit a recommendation in
accordance with the provisions for making recommen-
dations set out in this Code.




- B =

2. Before closing the proceedings, the conciliators shall
grant the party failing to appear or to present its case a
period of grace, not exceeding 10 days, unless they are
satisfied that the party does not intend to appear or to
present its case.

3. Failure to observe procedural time-limits laid down in
this Code or determined by the conciliators, in particular
time-limits relating to the submission of statements or
information, shall be considered a failure to appear in the
proceedings.

4. Where the proceedings have been closed owing to one
party’s failure to appear or to present its case, the
conciliators shall draw up a report noting that party's
failure.

Article 45

1. The conciliators shall follow the procedures stipulated
in this Code,

2. The rules of procedure annexed to the present
Convention shall be considered as model rules for the
guidance of conciliators. The conciliators may, by mutual
consent, use, supplement or amend the rules contained in
the annex or formulate their own rules of procedure to the
extent that such supplementary, amended or other rules are
not inconsistent with the provisions of this Code.

3. If the parties agree that it may be in the interest of
achieving an expeditious and inexpensive solution of the
conciliation proceedings, they may mutually agree to rules
of procedure which are not inconsistent with the provisions
of this Code. -

4. The conciliators shall formulate their recommen-
dation by consensus or failing that shall decide by majority
vote.

5. The conciliation proceedings shall finish and the
recommendation of the conciliators shall be delivered not
later than six months from the date on which the
conciliators are appointed, except in the cases referred to in
article 23, paragraph 4 (e), (f), and (g), for which the time
limits in article 14, paragraph 1 and article 16, paragraph 4
shall be valid. The period of six months may be extended
by agreement of the parties.

C. INSTITUTIONAL MACHINERY
Article 46

1. Six months before the entry into force of the present
Convention, the Secretary-General of the United Nations
shall, subject to the approval of the General Assembly of
the United Nations, and taking into account the views
expressed by the Contracting Parties, appoint a Registrar,

who may be assisted by such additional staff as may be
necessary for the performance of the functions listed in
article 46, paragraph 2. Administrative services for the
Registrar and his assistants shall be provided by the United
Nations Office at Geneva.

2. The Registrar shall perform the following functions in
consultation with the Contracting Parties as appropriate:

{a) Maintain the list of conciliators of the international
panel of conciliators and regularly inform the Contracting
Parties of the composition of the panel;

(b) Provide the names and addresses of the conciliators
to the parties concerned on request;

(c) Receive and maintain copies of requests for
conciliation, replies, recommendation, acceptances, or
rejections, including reasons therefor;

(d) Furnish on request, and at their cost, copies of
recommendations and reasons for rejection to the shippers’
organizations, conferences and Governments, subject to the
provisions of article 40;

fe) Make available information of a non-confidential
nature on completed conciliation cases, and without
attribution to the parties concerned, for the purposes of
preparation of material for the Review Conference referred
to in article 52; and

(f) The other functions prescribed for the Registrar in
article 26, paragraph 1 (¢) and article 30, paragraphs 2
and 3.

Chapter VII
FINAL CLAUSES

Article 47
IMPLEMENTATION

1. Each Contracting Party shall take such legislative or
other measures as may be necessary to implement the
present Convention.

2. Each Contracting Party shall communicate to the
Secretary-General of the United Nations, who shall be the
depositary, the text of the legislative or other measures
which it has taken in order to implement the present
Convention.

Article 48

SIGNATURE, RATIFICATION, ACCEPTANCE,
APPROVAL AND ACCESSION

1. The present Convention shall remain open for
signature as from 1 July 1974 until and including 30 June
1975 at United Nations Headquarters and shall thereafter
remain open for accession.
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2. All States2 are entitled to become Contracting Parties
to the present Convention by:

(a) Signature subject to and followed by ratification,
acceptance or approval; or

(b) Signature without reservation as to ratification,
acceptance or approval; or

{c) Accession.

3. Ratification, acceptance, approval or accession shall
be effected by the deposit of an instrument to this effect
with the depositary.

Article 49
ENTRY INTO FORCE

1. The present Convention shall enter into force six
months after the date on which not less than 24 States, the
combined tonnage of which amounts to at least 25 per cent
of world tonnage, have become Contracting Parties to it in
accordance with article 48. For the purpose of the present
article the tonnage shall be deemed to be that contained in
Lloyd’s Register of Shipping — Statistical Tables 1973,
table 2 “World Fleets — Analysis by Principal Types”, in
respect to general cargo (including passenger/cargo) ships
and container (fully cellular) ships, exclusive of the United
States reserve fleet and the American and Canadian Great
Lakes fleets.b

2. For each State which thereafter ratifies, accepts,
approves or accedes to it, the present Convention shall
come into force six months after deposit by such State of
the appropriate instrument.

3. Any State which becomes a Contracting Party to the
present Convention after the entry into force of an
amendment shall, failing an expression of a different
intention by that State:

{a) Be considered as a Party to the present Convention
as amended; and

(b) Be considered as a Party to the unamended
Convention in relation to any Party to the present
Convention not bound by the amendment.

8 At its 9th plenary meeting on 6 April 1974, the Conference
sdopted the following understanding recommended by its Third
Main Committee:

“In accordance with its terms, the present Convention will be
open to participation by all States, and the Secretary-General of
the United Nations will act as depositary. It is the understanding
of the Conference that the Secretary-General, in discharging his
functions as depositary of a convention or other multilateral
legally binding instrument with an **All-States’ clause, will follow
the practice of the General Assembly of the United Nations in
implementing such a clause and, whenever advisable, will request
the opinion of the General Assembly before receiving a signature
or an instrument of ratification, acccptance, approval or ac-
cession."

b The tonnage requirements for the purposes of article 49,
paragraph 1 are set out in part two below.

Article 50
DENUNCIATION

1. The present Convention may be denounced by any
Contracting Party at any time after the expiration of a
period of two years from the date on which the Convention
has entered into force.

2. Denunciation shall be notified to the depositary in
writing, and shall take effect one year, or such longer
period as may be specified in the instrument of
denunciation, after the date of receipt by the depositary.

Article 51 )
AMENDMENTS

1. Any Contracting Party may propose one or more
amendments to the present Convention by communicating
the amendments to the depositary. The depositary shall
circulate such amendments among the Contracting Parties,
for their acceptance, and among States entitled to become
Contracting Parties to the present Convention which are
not Contracting Parties, for their information.

2. Each proposed amendment circulated in accordance
with article 51, paragraph | shall be deemed to have been
accepted if no Contracting Party communicates an
objection thereto to the depositary within 12 months
following the date of its circulation by the depositary. If a
Contracting Party communicates an objection to the
proposed amendment, such amendment shall not be
considered as accepted and shall not be put into effect.

3. If no objection has been communicated, the
amendment shall enter into force for all Contracting Parties
six months after the expiry date of the period of 12 months
referred to in article 51, paragraph 2.

Article 52
REVIEW CONFERENCES

1. A Review Conference shall be convened by the
depositary five years from the date on which the present
Convention comes into force to review the working of the
Convention, with  particular  reference to its
implementation, and to consider and adopt appropriate
amendments.

2. The depositary shall, four years from the date on
which the present Convention comes into force, seek the
views of all States entitled to attend the Review Conference
and shall, on the basis of the views received, prepare and
circulate a draft agenda as well as amendments proposed for
consideration by the Conference.

3. Further review conferences shall be similarly
convened every five years, or at any time after the first
Review Conference, at the request of one-third of the
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Contracting Parties to the present Convention, unless the
first Review Conference decides otherwise.

4. Notwithstanding the provisions of article 52,
paragraph 1, if the present Convention has not entered into
force five years from the date of the adoption of the Final
Act of the United Nations Conference of Plenipotentiaries
on a Code of Conduct for Liner Conferences, a Review
Conference shall, at the request of one-third of the States
entitled to become Contracting Parties to the present
Convention, be convened by the Secretary-General of the
United Nations, subject to the approval of the General
Assembly, in order to review the provisions of the
Convention and its annex and to consider and adopt
appropriate amendments.

Article 53
FUNCTIONS OF THE DEPOSITARY

1. The depositary shall notify the signatory and acceding
States of?

(a) Signatures, ratifications, acceptances, approvals and
accessions in accordance with article 48;

(b) The date on which the present Convention enters
into force in accordance with article 49;

(c) Denunciations of the
accordance with article 50;

present Convention in

(d) Reservations to the present Convention and the
withdrawal of reservations;

(e) The text of the legislative or other measures which
each Contracting Party has taken in order to implement the
present Convention in accordance with article 47;

(f) Ptoposed amendments and objections to proposed
amendments in accordance with article 51; and

(g) Entry into force of amendments in accordance with
article 51, paragraph 3.

2. The depositary shall also undertake such actions as
are necessary under article 52,

Article 54
AUTHENTIC TEXTS — DEPOSIT

The original of the present Convention, of which the
Chinese, English, French, Russian and Spanish texts are
equally authentic, will be deposited with the
Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, having been
duly authorized to this effect by their respective
Governments, have signed the present Convention, on the
dates appearing opposite their signatures.

ANNEX TO THE CONVENTION

Model rules of procedure for international mandatory conciliation
Rule 1

1. Any party wishing to institute conciliation proceedings n!n_der
the Code shall address a request to that effect in writing,
accompanied by a statement of claim to the other party,and copied
to the Registrar.

2. The statement of claim shall:

(a) Designate precisely each party to the dispute and state the
address of each;

(b) Contain a summary statement of pertinent facts, the issues in
dispute and the claimant’s proposal for the settlement of the
dispute;

(c) State whether an oral hearing is desired and, if so, and to the
extent then known, the names and addresses of persons to give
evidence, including experts’ evidence, for the claimant;

(d) Be accompanied by such supporting documentation and
relevant agreements and arrangements entered into by the parties as
the claimant may consider necessary at the time of making the
claim;

(e} Indicate the number of conciliators required, any proposal
concerning the appointment of conciliators, or the name of the
conciliator appointed by the claimant in accordance with article 32,
paragraph 2; and

(f) Contain proposals, if any, regarding rules of procedure.

3. The statement of claim shall be dated and shall be signed by
the party.

Rule 2

1. If the respondent decides to reply to the claim, he shall,
within 30 days following the date of his receipt of the statement of
claim, transmit a reply to the other party and copied to the
Registrar.

2. The reply shall:

fa) Contain a summary statement of pertinent facts opposed to
the contentions in the statement of claim, the respondent’s
proposal, if any, for the settlement of the dispute and any remedy
claimed by him with a view to the settlement of the dispute;

{b) State whether an oral hearing is desired and, if so, and to the
extent then known, the names and addresses of persons 1o give
evidence, including experts' evidence, for the respondent:

(c) Be accompanied by such supporting documentation and
relevant agreements and arrangements entered into by the parties as
the respondent may consider necessary at the time of making the
reply;

(d) Indicate the number of conciliators required, any proposal
concerning the appointment of conciliators, or the nume of the
conciliator appointed by the respondent in accordance with
article 32, paragraph 2; and

(e) Contain proposals, if any, regarding rules of procedure.

3. The reply shall be dated and shall be signed by the party.

Rule 3

1. Any person or other interest desiring to participate in
conciliation proceedings under article 34 shall transmit a written
request to the parties to the dispute, with a copy to the Registrar.

2. If participation in accordance with (a) of article 34 is desired,
the request shall set forth the grounds therefor, including the
information required under rule 1, paragraph 2 (a), (b) and (d).
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3. If participation in accordance with (b) of article 34 is desired,
the request shall state the grounds therefor and which of the origrul
parties would be supported.

4. Any objelclion to a request for joinder by such a party shall be
sent by the objecting party, with a copy to the other party, within
seven days of receipt of the request,

5. In the event that two or more proceedings are consolidated,
subsequent requests for third-party participation shall be tnns-
mitted to all parties concerned, each of which may object in
accordance with the present rule.

Ruled

By agreement between the parties to a dispute, on motion by
either party, and after affording the parties an opportunity of being
heard, the conciliators may order the consolidation or separation of
all or any claims then pending between the same parties.

Rule 5

1. Any party may challenge a conciliator where circumstances
exist that cause justifiable doubts as to his independence.

2. Notice of challenge, stating reasons therefor, should be made
prior to the date of the closing of the proceedings, before the
conciliators have rendered their recommendation. Any such
challenge shall be heard promptly and shall be determined by
majority vote of the conciliators in the first instance, as a
preliminary point, in cases where more than one conciliator has
been appointed. The decision in such cases shall be final.

3. A conciliator who has died, resigned, become incapacitated or
disqualified shall be replaced promptly.

4. Proceedings interrupted in this way shall continue from the
point where they were interrupted, unless it is agreed by the parties
or ordered by the conciliators that a review or rehearing of any oral
testimony take place.

Rule 6

The conciliators shall be judges of their own jurisdiction and/or
competence within the provisions of the Code.

Rule 7

1. The conciliators shall receive and consider all written state-
ments, documents, affidavits, publications or any other evidence,
including oral evidence, which may be submitted to them by or on
behalf of any of the parties, and shall give such weight thereto asin
their judgement such evidence merits.

2. (a) Each party may submit to the conciliators any material it
considers relevant, and at the time of such submission shall deliver
certified copies to any other party to the proceedings, which party
shall be given a reasonable opportunity to reply thereto;

(b} The conciliators shall be the sole judges of the relevance and
materiality of the evidence submitted to them by the parties;

fe) The conciliators may ask the parties to produce such
additional evidence 2s they may deem necessary to an understanding
and determination of the dispute, provided that, if such additional
evidence is produced, the other parties to the proceedings shall have
2 reasonable opportunity to comment thereon.

Rule 8

1. Whenever a period of days for the doing of any act is provided
for in the Code or in these rules, the day from which the period

begins to run shall not be counted, and the last day of the period
shall be counted, except where that last day is a Saturday, Sunday or
a public holiday at the place of conciliation, in which case the last
day shall be the next business day.

2. When the time provided for is less than seven days, inter-
mediate Saturdays, Sundays and public holidays shall be excluded
from the computation.

Rule 9

Subject to the provisions relating to procedural time-limits in the
Code, the conciliators may, on a motion by one of the parties or
pursuant to agreement between them, extend any such time-limit
which has been fixed by the conciliators.

Rule 10

1. The conciliators shall fix the order of business and, unless
otherwise agreed, the date and hour of each session.

2. Unless the parties otherwise agree, the proceedings shall take
place in private.

3. The conciliators shall specifically inquire of all the parties
whether they have any further evidence to submit before declaring

the proceedings closed, and a noting thereof shall be recorded

Rule 11

Conciliators'
include:

(a) The precise designation and address of each party;

(b) A description of the method of appointing conciliators,
including their names;

(¢) The dates and place of the conciliation proceedings;

(d) A summary of the conciliation proceedings, as the concili-
ators deem appropriate;

{e) A summary statement of the facts found by the conciliators;

recommendations shall be in writing and shall

() A summary of the submissions of the parties;

(g) Pronouncements on the issues in dispute, together with the
reasons therefor;

(h) The signatures of the conciliators and the date of each
signature; and

(i) An address for the communication of the acceptance or
rejection of the recommendation.

Rule 12

The recommendation shall, so far as possible, contain a pro-
nouncement on costs in accordance with the provisions of the Code.
If the recommendation does not contain a full pronouncement on
costs, the conciliators shall, as soon as possible after the recommen-
dation, and in any event not later than 60 days thereafter, make a
pronouncement in writing regarding costs as provided in the Code,

Rule 13

Conciliators’ recommendations shall also take into account
previous and similar cases whenever this would facilitate 3 more
uniform implementation of the Code and observance of conciliators
recommendations.
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Annex II

RESOLUTIONS ADOPTED BY THE CONFERENCE

1. Completion of the work of the Conference ,

The United Nations Conference of Plenipotentiaries on a
Code of Conduct for Liner Conferences,

Having met in accordance with General Assembly
resolution 3035 (XXVII) of 19 December 1972 to consider
and adopt a convention or any other multilateral legally
binding instrument on a code of conduct for liner
conferences,

Having agreed unanimously in respect of a large number
of paragraphs contained in the draft code of conduct for
liner conferences annexed to the reports of the three main
committees of the Conference of Plenipotentiaries,

Having noted that the principles in regard to the
settlement of some fundamental issues before the United
Nations Conference of Plenipotentiaries for a Code of
Conduct for Liner Conferences submitted by the President
of the Conference, and annexed to this resolution, have
been accepted, among the States participating in the
Conference, by all developing. countries, all socialist
countries of Eastern Europe and a number of developed
market-economy countries, and having noted also that a
number of other developed market-economy countries have
not accepted the above-mentioned principles and that a
number of other such countries have reserved their position
on the subject,

Taking note that all countries which have accepted the
principles refcrred to in the preceding paragraph have
agreed that these principles shall form the basis of further
work on the relevant sections of the draft code of conduct
-for liner conferences, '

Taking note also of the views of countries which have
not accepted the principles referred to above and the desire
of these countries that their views be taken into account in
the further work,

1. Takes note of the substantial progress achieved during
the first part of the Conference;

2. Takes note also of the report on the plenary meetings
of the Conference and of the reports of its three main
comumittees;

3. Considers that the best interests of all countries will
be served by a resumption of the United Nations
Conference of Plenipotentiaries on a Code of Conduct for

Liner Conferences in Geneva on 11 March 1974 for a
period of three weeks in order that it may complete its task;

4. Requests the Secretary-General of the United Nations
and the Secretary-General of UNCTAD to make
arrangements for the resumption of the Conference of
Plenipotentiaries accordingly;

5. Affirms that the large number of paragraphs agreed
unanimously and contained in the draft code of conduct
for liner conferences annexed to the reports of the three
main committees of the Conference of Plenipotentiaries
shall not be reopened for any further discussion or for
changes in the texts of these paragraphs, with the exception
of any editorial and/or legal drafting changes that may be
deemed necessary;

6. Notes the agreement of all countries who have
accepted the principles in regard to the settlement of some
fundamental issues before the United Nations Conference
submitted by the President of the Conference, and annexed
to this resolution, to continue to regard these principles as
the basis for further work at the resumed Conference of
Plenipotentiaries and not to reopen discussion on these
principles and also not to reopen for any further discussion
or changes the relevant paragraphs of the draft code agreed
by all such countries, and based on these principles, with
the exception of any editorial and/or legal drafting changas
that may be deemed necessary or any other drafting
changes considered necessary for securing improved con-
formity of the texts of these paragraphs with the agreed
principles;

7. Confirms the willingness of all partie: io this 1se!
ution to continue negotiations at the resumed Conference
of Plenipotentiaries from the stage reaclhed at its adjourn-
ment with a view to considering and adopting at the
resumed conference a convention or any other multilateral
legally binding instrument on a code of conduct for liner
conferences;

8. Requests the UNCTAD secretariat to prepare texts in
legal language in respect of texts annexed to the reports of
the main committees of the Conference and to circulate
such texts to the Governments of all member States as an
aid to their consideration well in advance of the resumption
of the Conference of Plenipotentiaries.

6th plenary meeting
15 December 1973




ANNEX TO RESOLUTION 1

Principles in regard to the settlement of some fundamental issues
before the United Nations Conference of Plenipotentiaries on 2
Code of Conduct for Liner Conferences

A. Role of Governments

1. Upon the request of Governments, requisite information is to
be furnished by the conferences.

2. Government representatives are to have the right to be present
during consultations, to participate in the discussions fully, to make
suggestions, and to promote agreement between the parties, but
they shall have no role of a decision-maker.

3. Governments are to have a similar right of participation in
conciliation proceedings.

B. Participation in trade
1. Equality of the rights of national lines at the two ends.

2. A share of 20 per cent is to be allocated to third-flag lines
where they exist.

3. If national lines do not carry, or are unable to carry, their
allocated share of the trade - and on this point they themselves
shall make the decision — that portion of their share of the trade
which they do not carry will revert to the pool to be shared pro
rata.

4. National lines within a region at one end are to have the
flexibility of adjustments among themselves in regard to their
shares.

C. Implementation

1. Every effort is 10 be made by the parties 1o reach a settlement
during consultations.

2. Where a natter is not settled by consultation and a dispute
arises, it should be submitted to mandatory international conci-
liation; among such matters are questions_relating to freight rates,
surcharges, and currency adjustment factors.

3. Conciliators’ recommendations, if accepted by the parties,
shall be binding.

4. If conciliators' recommendations are rejected, reasons for their
rejection are to be statcd comprehensively in writing and published.

5. A review conference is to be convened after five years to
review the working of the convention with particular reference to
implementation. Such review conferences are to be held every five
years thereafter.

D. Criteria for the determination of freight rates
1. These criteria should be as contained in the proposal sub-

mitted by the socialist countries of Eastern Europe for paragraph 54
of the Code.2

8 For the text of this proposal, which was subsequentl_y spon-
sored also by the Group of 77 and by France, see alternative 1 to
paragraph 54 of the Code in United Nations Conference of
Plenipotentiaries on a Code of Conduct for Llr_:er Confe‘ren:ees,
vol. I, Reports and other documenis (United Nations publication,
Sales No. E,75.11.D.11), part four, sect. 1.

2. The time between the date when one general freight-rate
increase becomes effective and the date of notice of the next general
freight-rate increase should not be less than 12 months.

Note. Reference was made to the apprehensions among different
groups in regard to the question of outside competition, but the
hope was expressed that this problem would be satisfactorily
resolved by mutual discussion in the Committee or drafting group
concerned,

2. Non-conference shipping lines

The United Nations Conference of Plenipotentiaries on a
Code of Conduct for Liner Conferences,

Having prepared the Convention on a Code of Conduct
for Liner Conferences with a view to improving the liner
conference system,

Bearing in mind that the Convention is applicable to liner
conferences and their external relations,

Resolves that:

1. Nothing in that Convention shall be construed so as
to deny shippers an option in the choice between confer-
ence shipping lines and non-conference shipping lines
subject to any loyalty arrangements where they exist;

2. Non-conference shipping lines competing with a
conference should adhere to the principle of fair compe-
tition on a commercial basis;

3. In the interest of sound development of liner shipping
service, non-conference shipping lines should not be pre-
vented from operating as long as they comply with the
requirements of paragraph 2 above.

9th plenary meeting
6 April 1974

3. Local conciliation

The United Nations Conference of Plenipotentiaries on a
Code of Conduct for Liner Conferences,

Bearing in mind the importance of the consultation
provisions and the dispute settlement procedures provided
in the Convention on a Code of Conduct for Liner
Conferences,

Noting that proposals were made to provide in the Code
for submitting some disputes to local conciliation,

1. Requests the first Review Conference to be convened in
accordance with article 52 of the Convention to give
priority consideration to the subject of local conciliation,
taking into account the views expressed by the Contracting
Parties to the Convention on whether or not the absence of
local conciliation has hampered the effective settlement of
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disputes and, if so, which subjects should be considered
appropriate for local conciliation and what procedures
should be applied for resolving such disputes.

2. Agrees that in preparing for the Review Conference the
depositary shall seek the views of all States entitled to

attend the Review Conference, which should be required to
take into account the views expressed by appropriate
authorities, liner conferences and shippers’ organizations.

9th plenary meeting
6 April 1974




ANNEX III

List of States Contracting Parties to the Conwvention on a Code

of Conduct for Liner Conferences as of 30 June 1986

Bangladesh
Barbados
Benin
Bulgaria

Came roon

Cape Verde

Central African Republic
Chi le

China

Congo

Costa Rica

Cote d'Ivoire

Cuba

(zechoslovakia

Denmark (except Greenland and
the Faroe Islands)

Egypt
Ethiopia

Finland
France

Gabon

Gambia

German Democratic Republic
Germany, Federal Republic of
Ghana

Guatemala

Guinea

Guyana

Honduras
India
Indonesia

Iraq

Jamaica
Jordan

Kenya
Kuwait

Iebanon

Madagascar
Malaysia
Mali
Mauritius
Mexico
Morocco

Netherlands (for the Kingdom
in Europe only)

Niger

M geria

Norway

Pakistan
Peru
Philippines

Republic of Korea
Fomania

Saudi Arabia
Senegal
Sierra Leone
Sri Lanka
Sudan
Sweden

Togo
Trinidad and Tobago
Tunisia

Union of Soviet Socialist
Republics

United Kingdom (including
Gibraltar and Hong Kong)

United Republic of Tanzania

Uruguay

Venezuela
Yugoslavia

Zaire
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ANNEX IV

RESERVATIONS AND DECLARATIONS MADE BY CONTRACTING PARTIES
TO THE CONVENTION ON A CODE OF CONDUCT
FOR LINER CONFERENCES

1. BULGARIA

The Government of the People's Republic of Bulgaria considers that the
definition of liner conference does not include joint bilateral lines
operating on the basis of intergovernmental agreements. With regard to the
text of point 2 of the annex to resolution I, adopted on 6 April 1974, the
Government of the People's Republic of Bulgaria considers that the provisions
of the Convention on a Code of Conduct for Liner Conferences do not cover the
activities of non-conference shipping lines.

2. CHINA

The joint shipping services established between the People's Republic of
China and any other country through consultations and on a basis that the
parties concerned may deem appropriate, are totally different from liner
conferences in nature, and the provisions of the United MNations Convention on
a Code of Conduct for Liner Conferences shall not be applicable thereto.

3. CUBA
Reservation

The Republic of Cuba enters a reservation concerning the provisions of
article 2, paragraph 17, of the Convention, to the effect that Cuba will not
apply said paragraph to goods carried by joint liner services for the carriage
of any cargo, established in accordance with intergovernmental agreements,
regardless of their origin, their destination or the use for which they are
intended.

Declaration

With regard to the definitions in the first paragraph of part one,
chapter I, the Republic of Cuba does not accept the inclusion in the concept
of "Liner conference or conference" of joint liner services for the carriage
of any type of cargo, established in accordance with intergovernmental
agreements.

4. CZECHOSLOVAKIA

"The provisions of the Code of Conduct do not apply to joint line
services established on the basis of intergovernmental agreements for serving
the bilateral trade)

"Eventual one-sided regulation of the activity of non-conference lines by
legislation of individual States would be considered incompatible on the part
of the (Zechoslovak Socialist Republic with the main aims and principles of
the Convention and would not be recognized as valid.”
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5. DENMARK (Except Greenland and the Faroe Islands)

Reservations

1. For the purposes of the Code of Conduct, the term "national shipping
line™ may, in the case of a State member of the European Economic Community,
include any vessel-operating shipping line established on the territory of
that member State, in accordance with the Treaty establishing the European
Economic Community.

2. (a) without prejudice to paragraph (b) of this reservation, Article 2 of
the Code of Conduct shall not be applied in conference trades between States
members of the Community and, on a reciprocal basis, between these States and
other OECD countries which are parties to the Code;

(b) Point (a) shall not affect the opportunities for participation as
third country shipping lines in such trades, in accordance with the principles
reflected ih Article 2 of the Code, of the shipping lines of a developing
country which are recognized as national shipping lines under the Code and
which ares

(i) already members of a conference serving these trades; or
(ii) admitted to such a conference under Article 1 (3) of the Code.

x ff Articles 3 and 14 (9) of the Code of Conduct shall not be applied in
conference trades between the States members of the Community and, on a
reciprocal basis, between these States and other OECD countries which are
parties to the Code. ¥

4. In trades to which Article 3 of the Code of Conduct applies, the last
sentence of that Article is interpreted as meaning that:

(a) the two groups of national shipping lines will co-ordinate their
positions before voting on matters concerning the trade between their two
countries)

(b) this sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of national
shipping lines concerned, and not to all matters covered by the conference

agreement.

Declarations

The Government of Demmark considers that the United Nations Conwvention on
a Code of Conduct for lLiner Conferences affords the shipping lines of
deve loping countries extended opportunities to participate in the conference
system and is drafted so as to regulate conferences and their activities in
open trades (i.e., when opportunities to compete exist). This Government also
considers that it is essential for the functioning of the Code and conferences
subject thereto that opportunties for fair competition on a commercial basis
by non-conference shipping lines continue to exist and that shippers are not
denied an option in the choice between conference shipping lines and
non-conference shipping lines, subject to loyalty arrangements where they
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exist. These basic concepts are reflected in a number of provisions of the
Code itself, including its objectives and principles, and they are expressly
set out in Resolution No. 2 on non-conference shipping lines adopted by the
United Nations Conference of Plenipotentiaries.

This Government considers furthermore that any regulations or other
measures adopted by a contracting party to the United Nations Convention with
the aim or effect of eliminating such opportunities for competition by
non-conference shipping lines would be inconsistent with the above-mentioned
basic concepts and would bring about a radical change in the circumstances in
which conferences subject to the Code are envisaged as operating. MNothing in
the Convention obliges other contracting parties to accept either the validity
of such regulations or measures, or situations where conferences, by virtue of
such regulations or measures, acquire effective monopoly in trades subject to
the Code.

The Government of Demmark declares that it will implement the Convention
in accordance with the basic concepts and considerations herein stated and, in
so doing, is not precluded by the Convention from taking appropriate steps in
the event that another contracting party adopts measures or practices that
prevent fair competition on a commercial basis in its liner trades.

6. FINLAND

Reservations

1. Articles 2, 3 and 14 (2) of the Code of Conduct shall, on a reciprocal
basis, not be applied in conference trades between Finland and other OECD
countries which are parties to the Code.

2, In trades to which Article 3 of the Code of Conduct applies, the last
sentence of that Article is interpreted as meaning that:

(a) the two groups of national shipping lines will co-ordinate their
positions before voting on matters concerning the trade between their two
countries,

(b) this sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of national
shipping lines concerned, and not to all matters covered by the conference
agreement.

Declarations

A. The Government of Finland considers that the United Mations Convention on
a Code of Conduct for Liner Conferences affords the shipping lines of
developing countries extended opportunities to participate in the conference
system and is drafted so as to regulate conferences and their activities in
open trades (i.e. when opportunities to compete exist). This Government also
considers that it is essential for the functioning of the Code and conferences
subject thereto that opportunities for fair competition on a commercial basis
by non-conference shipping lines continue to exist and that shippers are not
denied an option in the choice between conference shipping lines and
non-conference shipping lines, subject to loyalty arrangements where they
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exist. These basic concepts are reflected in a number of provisions of the
Code itself, including its objectives and principles, and they are expressly
set out in Resolution No. 2 on non-conference shipping lines adopted by the
United Mations Conference of Plenipotentiaries.

B. This Government considers furthermore that any regulations or other
measures adopted by a contracting party to the United Nations Conwention with
the aim or effect of eliminating such opportunities for competition by
non-conference shipping lines would be inconsistent with the above-mentioned
basic concepts and would bring about a radical change in the circumstances in
which conferences subject to the Code are envisaged as operating. Nothing in
the Convention obliges other contracting parties to accept either the validity
of such regulations or measures or situations where conferences, by virtue of
m;:h regulations or measures, acquire effective monopoly in trades subject to
the Code.

Ca The Government of Finland declares that it will implement the Conwvention
in accordance with the basic concepts and considerations herein stated and, in
so doing is not precluded by the Convention from taking appropriate steps in
the event that another contracting party adopts measures or practices that
prevent fair competition on a commercial basis in its liner trades.

7. FRANCE

Reservations

1 In application of the Code of Conduct, the concept of a "national
shipping line™ may, in the case of a member State of the European Community,
include all shipping companies established on the territory of that member
State in accordance with the treaty setting up the European Economic Community.

2. (a) Without prejudice to the text of paragraph (b) of this reservation,
article 2 of the Code of Conduct shall not be applied in trade carried by a
conference between the member States of the Community and, on a reciprocal
basis, between those States and the other OECD countries parties to the Code,)

(b) The text of paragraph (a) shall not affect the opportunities for
shipping lines of developing countries, as third-country shipping lines, to
take part in such trade in accordance with the principles set out in article 2
of the Code, provided they have been recognized as national shipping lines
under the terms of the Code and:

(i) are already members of a conference carrying such trade, or

(ii) have been accepted for membership of such a conference under
the provisions of article 1 (3) of the Code.

3. Article 3 and article 14 (9) of the Code of Conduct shall not be applied
in trade carried out by a conference between the member States of the Comunity
and, on a reciprocal basis, between those countries and the other OECD
countries parties to the Code.
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4, In any trade to which article 3 of the Code of Conduct applies, the last
sentence of the article is taken to mean that.

(a) The two groups of national shipping lines shall co-ordinate their
positions before woting on matters relating to trade between their two
countries) ;

(b) The sentence shall be applied solely to matters defined in a
conference agreement as requiring the consent of the two groups of national
shipping lines concerned and not to all matters covered by the conference
agreement.

8. GERMAN DEMOCRATIC REPUBLIC

The German Democratic Republic declares that the provisions of the
Convention on a Code of Conduct for Liner Conferences will not be applied to
jointly operated lines established on the basis of intergovernmental
agreements for the joint conduct of the bilateral exchange of goods between
the respective States.

9. GERMANY, FEDERAL REPUBLIC OF
Declaration

1, For the purpose of the Code of Conduct, the term "national shipping line”™
may, in the case of a member State of the European Economic Community, include
any vessel-operating shipping line established on the territory of such member
State in accordance with the EEC Treaty.

2, (a) Without prejudice to paragraph (b), article 2 of the Code of Conduct
shall not be applied in conference trades between the member States of the
Buropean Economic Community or, on the basis of reciprocity, between such
States and other OECD countries which are parties to the Code.

(b) Paragraph (a) shall not affect the opportunities for participation
as third-country shipping lines in such trades, in accordance with the
principles laid down in article 2 of the Code, of the shipping lines of a
developing country which are recognized as national shipping lines under the
Code and which ares

(1) already members of a conference serving these trades) or
(ii) admitted to such a conference under article 1 (3) of the Code.

3. Articles 3 and 14 (9) of the Code of Oonduct shall not be applied in
conference trades between the member States of the Community or, on a
reciprocal basis, between such States and the other OECD countries which are
parties to the Code.

4. In trades to which article 3 of the Code of Conduct applies, the last
sentence of that article is interpreted as meaning thats

(a) The two groups of national shipping lines will co-ordinate their
positions before voting on matters concerning the trade between their
two countriesy
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(b) This sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of national

shipping lines concerned, and not to all matters covered by the conference
agreement.

5. The Government of the Federal Republic of Germany will not prevent
non-conference shipping lines from operating as long as they compete with
conferences on a commercial basis while adhering to the principle of fair
competition, in accordance with the resolution on non-conference lines adopted
by the Conference of Plenipotentiaries. It confirms its intention to act in
accordance with the said resolution.

(The Government of the Federal Republic of Germany also declared that the
said Convention shall also apply to Berlin (West) with effect from the date on
which it enters into force for the Federal Republic of Germany).

10. INDIA

In confirmation of paragraph (2) of the statement filed by the
representative of India on behalf of the Group of 77 on 8 April 1974 at the
United Nations Conference of Plenipotentiaries on a Code of Conduct for liner
Conferences, it is the understanding of the Government of India that the
intergovernmental shipping services established in accordance with
intergovernmental agreements fall outside the purview of the Convention on the
Code of Conduct for Liner Conferences regardless of the origin of the cargo,
their destination or the use for which they are intended.

1l. 1IRAQ

The accession shall in no way signify recognition of Israel or entry into
any relation therewith.

12. KUWAIT

The accession does not mean in any way a recognition of Israel by the
Government of the State of Kuwait.

13. NETHERLANDS (For the Kingdom in Europe only)

Reservations

1. For the purposes of the Code of Conduct, the term "national shipping
line"” may, in the case of a member State of the European Economic Community,
include any vessel-operating shipping line established on the territory of
such member State in accordance with the EEC Treaty.

2. (a) Without prejudice to point (b) of this reservation, Article 2 of the
Code of Conduct shall not be applied in conference trades between the member
States of the European Economic Community or, on a reciprocal basis, between
such States and the other OECD countries which are parties to the Code.
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(b) Point (a) shall not affect the opportunities for participation as
third-country shipping lines in such trades, in accordance with the principles
reflected in Article 2 of the Code, of the shipping lines of a developing
country which are recognized as national shipping lines under the Code and
which ares

(1) already members of a conference serving these trades; or
(1) admitted to such a conference under Article 1 (3) of the Code.

3. Articles 3 and 14 (9) of the Code of Conduct shall not be applied in
conference trades between the member States of the European Economic Community
or, on a reciprocal basis, between such States and the other OECD countries
which are parties to the Code.

4. In trades to which Article 3 of the Code of Conduct applies, the last
sentence of that Article is interpreted as meaning:s

(a) The two groups of national shipping lines will co-ordinate their
positions before voting on matters concerning the trade between their
two countries;

(b) This sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of national
shipping lines concerned, and not to all matters covered by the conference
agreement.

Declaration
The Government of the Kingdom of the Netherlands
- will not prevent non=-conference lines from operating as long as they
compete with conferences on a commerclal basis while adhering to the
principle of fair competition, in accordance with the Resolution on
non-conference lines adopted by the Conference of Plenipotentiaries)

- confirms its intention of acting in accordance with the said
Resolution.

14. NORWAY

Reservations

1w For the purpose of the Code of Conduct, the term national shipping line
may, in the case of Norway or a member State of the European Economic
Community or of the Organization for Economic Co-operation and Development,
include any vessel-operating shipping line established on the territory of
such State in accordance with the law applicable in that State.

2. (a) wWithout prejudice to paragraph (b) of this reservation, Article 2 of
the Code of Conduct shall, on a reciprocal basis, not be applied in conference
trades between OECD countries which are parties to the Code.
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(b) Paragraph (a) shall not affect the opportunities of any shipping
lines for participation as third-country shipping lines in such trades and for
acquiring a significant part of the traffic of such trades,

33 Articles 3 and 14 (9) of the Code of Conduct shall, on a reciprocal

basis, not be applied in trades between OECD countries which are parties to
the Code.

4. In trades to which Article 3 of the Code of Conduct applies, the last
sentence of that Article is interpreted as meaning thats

(a) The two groups of national shipping lines will co-ordinate their
positions before woting on matters concerning the trade between their two
countriesy

(b) This sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of national
shipping lines concerned, and not to all matters covered by the conference
agreement.

Declarations

The Government of Norway furthermore considers that the United Mations
Convention on a Code of Conduct for Liner Conferences affords the shipping
lines of developing countries extended opportunities to participate in the
conference system and is drafted so as to regulate conferences and their
activities in open trades (i.e. where opportunities to compete exist). This
Government also considers that it is essential for the functioning of the Code
and conferences subject thereto that opportunities for fair competition on a
commercial basis by non-conference shipping lines continue to exist and that
shippers are not denied an option in the choice between conference shipping
lines and non-conference shipping lines, subject to loyalty arrangements where
they exist. These basic concepts are reflected in a number of provisions of
the Code itself, including its objectives and principles, and they are
expressly set out in Resolution No. 2 on non-conference shipping lines adopted
by the United Mations Conference of Plenipotentiaries.

The Government of Norway considers furthermore that any regqulations or
other measures adopted by a contracting party to the United Mations Convention
with the aim or effect of eliminating such opportunities for competition by
non-conference shipping lines would be inconsistent with the above-mentioned
basic concepts and would bring about a radical change in the circumstances in
which conferences subject to the Code are envisaged as operating. MNothing in
the Convention obliges other contracting parties to accept either the validity
of such requlations or measures or situations where conferences, by virtue of
such regulations or measures, acquire effective monopoly in trades subject to
the Code.

The Government of Norway declares that it will implement the Convention
in accordance with the basic concepts and considerations herein stated and, in
doing Bo, is not precluded by the Convention from taking appropriate steps in
the event that another contracting party adopts measures or practices that
prevent fair competition on a commercial basis in its liner trades.
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15. PERU

The Government of Peru does not regard itself as being bound by the
provisions of chapter II, article 2, paragraph 4, of the Convention.

16. SWEDEN

Reservations

1. For the purposes of the Code of Conduct, the term "national shipping
line" may, in the case of Sweden or any other OECD country, include any
vessel-operating shipping line established on the territory of the country in
question in accordance with its laws and requlations.

2. (a) Without prejudice to paragraph (b) of this reservation, Article 2 of
the Code of Conduct shall, on a reciprocal basis, not be applied in conference
trades between Sweden and other OECD countries which are parties to the Code.

(b) Point (a) shall not affect the opportunities for participation as
third country shipping lines in such trades, in accordance with the principles
reflected in Article 2 of the Oode, of the shipping lines of a developing
country which are recognized as national shipping lines under the Code and
which ares

(i) already members of a conference serving these trades; or
(ii) admitted to such a conference under Article 1 (3) of the Code.

3. Articles 3 and 14 (9) of the Code of Conduct shall, on a reciprocal
basis, not be applied in conference trades between Sweden and other OECD
countries which are parties to the Code.

4. In trades to which Article 3 of the Code of Conduct applies, the last
sentence of the Article is interpreted as meaning that:

(a) The two groups of national shipping lines will co-ordinate their
positions before woting on matters concerning the trade between their
two countries;

(b) This sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of national
shipping lines concerned, and not to all matters covered by the conference
agreement.

Declarations

A. The Government of Sweden considers that the United NMations Convention on
a Code of Conduct for Liner Conferences affords the shipping lines of
developing countries extended opportunities to participate in the conference
system and is drafted so as to regulate conferences and their activities in
open trades (i.e. when opportunities to competa exist). This Government also
considers that it is essential for the functioning of the Code and conferences
subject thereto that opportunities for fair competition on a commercial basis
by non-conference shipping lines continue to exist and that shippers are
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not denied an option in the choice between conference shipping lines and
non-conference shipping lines, subject to loyalty arrangements where they
exist. These basic concepts are reflected in a number of provisions of the
Code itself, including its objectives and principles, and they are expressly
set out in Resolution No. 2 on non-conference shipping lines adopted by the
United Nations Conference of Plenipotentiaries.

B. This Government considers furthermore that any regulations or other
measures adopted by a contracting party to the United Mations Conwvention with
the aim or effect of eliminating such opportunities for competition by
non-conference shipping lines would be inconsistent with the above-mentioned
basic concepts and would bring about a radical change in the circumstances in
which conferrnces subject to the Code are envisaged as operating. MNothing in
the Convention obliges other contracting parties to accept either the validity
of such regulations or measures or situations where conferences, by virtue of
such regulations or measures, acquire effective monopoly in trades subject to
the Code.

c. The Government of Sweden declares that it will implement the Convention
in accordance with the basic concepts and considerations herein stated and, in
so doing is not precluded by the Convention from taking appropriate steps in
the event that another contracting party adopts measures or practices that
prevent fair competition on a commercial basis in its liner trades.

17. UNION OF SOVIET SOCIALIST REPUBLICS

The Government of the Union of Soviet Socialist Republics considers that
the provisions of the Convention on a Code of Conduct for Liner Conferences do
not apply to joint shipping lines established on the basis of
intergovernmental agreements to serve bilateral trade between the countries
concerned.

18. UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

Reservations

I. In relation to the United Kingdom of Great Britain and Northern Ireland
and to Gibraltars

1. For the purposes of the Code of Conduct, the term "national shipping
line™ may, in the case of a member State of the Community, include any
vessel-operating shipping line established on the territory of such member
State in accordance with the EEC Treaty.

2. (a) Without prejudice to paragraph (b) of this reservation, Article 2 of
the Code of Conduct shall not be applied in conference trades between the
member States of the Community or, on a reciprocal basis, between such States
and the other OECD countries which are parties to the Code.

(b) Point (a) shall not affect the opportunities for participation as
third-country shipping lines in such trades, in accordance with the principles
reflected in Article 2 of the Code, of the shipping lines of a developing
country which are recognized as national shipping lines under the Code and
which are:s
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(i) already members of a conference serving these trades) or
(ii) admitted to such a conference under Article 1 (3) of the Code.

3. Articles 3 and 14 (9) of the Code of Conduct shall not be applied in
conference trades between the Member States of the Community or, on a
reciprocal basgsis, between such States and the other OECD countries which are
parties to the Code.

4. In trades to which Article 3 of the Code of Conduct applies, the last
sentence of the Article is interpreted as meaning thats

(a) The two groups of national shipping lines will co-ordinate their
positions before voting on matters concerning the trade between their
two countries)

(b) This sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of national
shipping lines concerned, and not to all matters covered by the conference
agreement.

II. 1In relation to Hong Kong:

1s (a) Without prejudice to paragraph (b) of this reservation, Article 2 of
the Code of Conduct shall not be applied in conference trades, on a reciprocal
basis, between Hong Kong and any State which has made a reservation
disapplying Article 2 in respect of its trades with the United Kingdom.

(b) Point (a) above shall not affect the opportunity for participation
as third country shipping lines in such trades in accordance with the
principles reflected in Article 2 of the Code, of the shipping lines of a
developing country which are recognized as national shipping lines under the
Code and which are:

(i) already members of a conference serving these trades; or
(ii) admitted to such a conference under Article 1 (3) of the Code.

2% In trades where Article 2 of the Code applies, Hong Kong shipping lines
will, subject to reciprocity, allow participation in redistribution by lines
from any country which has agreed to allow participation by United Kingdom
lines in redistribution in respect of any of its trades.

3. Article 3 and Article 14 (9) of the Code shall not be applied in
conference trades, on a reciprocal basis, between Hong Kong and any State
which has made a reservation disapplying Article 3 and Article 14 (9) in
respect of its trades with the United Kingdom.

4, In trades to which Article 3 of the Code applies, the last sentence of
that article is interpreted as meaning thats

(1) the two groups of national shipping lines will co-ordinate their
position before woting on matters concerning the trade between their
two countries; and
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(ii) this sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of
national shipping lines concerned, and not to all matters covered by
the ‘conference agreement.

Declarations

l. The Government of the United Kingdom considers that the United Mations
Convention on a Code of Conduct for Liner Conferences affords the shipping
lines of developing countries extended opportunities to participate in the
conference system and is drafted so as to regulate conferences and their
activities in open trades (i.e. where opportunities to compete exist). The
Government also considers that it is essential for the functioning of the Code
and conferences subject thereto that opportunities for fair competition on a
commercial basis by non-conference shipping lines continue to exist and that
shippers are not denied an option in the choice between conference shipping
lines and non-conference shipping lines, subject to loyalty arrangements where
they exist. These basic concepts are reflected in a number of provisions of
the Code itself, including its objectives and principles, and they are
expressly set out in resolution No. 2 on non-conference shipping lines adopted
by the United Mations Conference of Plenipotentiaries.

2. The Government considers furthermore that any requlations or other
measures adopted by a Contracting Party to the Convention with the aim or
effect of eliminating such opportunities for competition by non-conference
shipping lines would be inconsistent with the above-mentioned basic concepts
and would bring about a radical change in the circumstances in which
conferences subject to the Code are envisaged as operating. MNothing in the
Convention obliges other Contracting Parties to accept either the validity of
such requlations or measures or situations where conferences, by virtue of
such regulations or measures, acquire effective monopoly in trades subject to
the Code.

3. The Government of the United Kingdom declares that it will implement the
Convention in accordance with the basic concepts and considerations herein
stated and, in so doing, is not precluded by the Convention from taking
appropriate steps in the event that another Contracting Party adopts measures
or practices that prevent fair competition on a commercial basis in its liner
trades.
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ANNEX V
EUROPEAN ECONOMIC COMMUNITY COUNCIL REGULATION No. 954/79

of 15 May 1979 concerning the ratification by Member States of,
or their accession to, the United Nations Convention on
a Code of Conduct for lLiner Conferences

THE COUNCIL OF THE EUROPEAN COMMUNITIES

Having regard to the Treaty establishing the European Economic Community,
and in particular Article 84 (2) thereof,

Having regard to the draft Regulation submitted by the Commission,
Having regard to the opinion of the European Parliament,
Having regard to the opinion of the Economic and Social Committee,

Whereas a Convention on a Code of Conduct for Liner Conferences has been
drawn up by a conference convened under the auspices of the United Mations
Conference on Trade and Development and is open for ratification or accessiony

Whereas the questions covered by the Code of Conduct are of importance
not only to the Member States but also to the Community, in particular from
the shipping and trading viewpoints, and it is therefore important that a
common position should be adopted in relation to this Code,

Whereas this common position should respect the principles and objectives
of the Treaty and make a major contribution to meeting the aspirations of
developing countries in the field of shipping while at the same time pursuing
the objective of the continuing application in this field of the commercial
principles applied by shipping lines of the OECD countries and in trades
between these countries;

Whereas to secure observance of these principles and objectives, since
the Code of Conduct contains no provision allowing the accession of the
Community as such, it is important that Member States ratify or accede to the
Code of Conduct subject to certain arrangements provided for in this
Regulationy

Whereas the stabilizing role of conferences in ensuring reliable services
to shippers is recognized, but it is nevertheless necessary to avoid possible
breaches by conferences of the rules of competition laid down in the Treaty;

Whereas the Commission will accordingly forward to the Council a proposal
for a Regqulation concerning the application of those rules to sea transport,
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HAS ADOPTED THIS REGULATION;

Article 1

1. When ratifying the United Mations Convention on a Code of Conduct for
Liner Conferences, or when acceding thereto, member States shall inform the
Secretary-General of the United Mations in writing that such ratification or
accession has taken place in accordance with this Regulation.

2. The instrument of ratifiation or accession shall be accompanied by the
reservations set out in Annex 1.

Article 2

1. In the case of an existing conference, each group of shipping lines of
the same nationality which are members thereof ghall determine by commercial
negotiations with another shipping line of that nationality whether the latter
may participate as a national shipping line in the said conference.

If a new conference is created, the shipping lines of the same
nationality shall determine by commercial negotiations which of them may
participate as a national shipping line in the future conference.

2. Where the negotiations referred to in paragraph 1 fail to result in
agreement, each member State may, at the request of one of the lines concermed
and after hearing all of them, take the necessary steps to settle the dispute.

3. Each member State shall ensure that all vessel-operating shipping lines
established on its territory under the Treaty establishing the European
Community are treated in the same way as lines which have their management
head office on its territory and the effective control of which is exercised
there.

Article 3

qa Where a liner conference operates a pool or a berthing, sailing and/or
any other form of carg allocation agreement in accordance with Article 2 of
the Code of Conduct, the volume of cargo to which the group of national
shipping lines of each member State participating in that trade or the
shipping lines of the member States participating in that trade as
third-country shipping lines are entitled under the Code shall be
redistributed, unless a decision is taken to the contrary by all the lines
which are members of the Conference and parties to the present redistribution
rules. This redistribution of cargo shares shall be carried out on the basis
of a unanimous decision by those shipping lines which are members of the
conference and participate in the redistribution, with a view to all these
lines carrying a fair share of the Conference trade.

2. The share finally allocated to each participant shall be determined by
the application of commercial principles, taking account in particular ofs

(a) The volume of cargo carried by the conference and generated by the
member States whose trade is served by it).
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(b) Past performance of the shipping lines in the trade covered by the
pools

(c) The volume of carg carried by the conference and shipped through
the ports of the member States,

(d) The needs of the shippers whose cargoes are carried by the
conference.

3. If no agreement is reached on the redistribution of cargoes referred to
in paragraph 1, the matter shall, at the request of one of the parties, be
referred to conciliation in accordance with the procedure set out in

Annex II. Any dispute not settled by the conciliation procedure may, with the
agreement of the parties, be referred to arbitration. In that event, the
award of tha arbitrator shall be binding.

4. At intervals to be laid down in advance, shares allocated in accordance
with paragraphs 1, 2 and 3 shall be reqularly reviewed, taking into account
the criteria set out in paragraph 2 and in particular from the viewpoint of
providing adequate and efficient services to shippers.

Article 4

1. In a conference trade between a member State of the Community and a State
which is a party to the Code of Conduct and not an OECD country, a shipping
line of another member State of the OECD wishing to participate in the
redistribution provided for in Article 3 of this Requlation may do so subject
to reciprocity defined at governmental or ship-owners' level.

2. Without prejudice to paragraph 3 of this Article, Article 2 of the Code
of Conduct shall not be applied in conference trades between member States or,
on a reciprocal basis, between such States and the other OECD countries which
are parties to the Code.

3. Paragraph 2 of this Article shall not affect the opportunities for
participation as third-country shipping lines in such trades, in accordance
with the principles reflected in Article 2 of the Code of Conduct, of the
shipping lines of a developing country which are recognized as national
shipping lines under the Code and which are:

(1) already members of a conference serving these trades; or
(ii) admitted to such a conference under Article 1 (3) of ths Code.

4. Articles 3 and 14 (9) of the Code of Conduct shall not be applied in
conference trades between the member States or, on a reciprocal basis, between
such States and other OECD countries which are parties to the Code.

5. In conference trades between member States and between these States and
other OECD countries which are parties to the Code of Conduct, the shippers
and ship-owners of member States shall not insist on applying the procedures
for settling disputes provided for in Chapter VI of the Code in their mutual
relationships or, on a reciprocal basis, in relation to shippers and
ship-owners of other OECD countries where other procedures for settling
disputes have been agreed between them. They shall in particular take full
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advantage of the possibilities provided by Article 25 (1) and (2) of the Code
for resolving disputes by means of procedures othsr than those laid down in
Chapter VI of the Code.

Article 5

For the adoption of decisions relating to matters defined in the
conference agreement concerning the trade of a member State, other than those
referred to in Article 3 of this Requlation, the national shipping lines of
such State shall consult all the other Community lines which are members of
the conference before giving or withholding their assent.

Article 6
Member States shall, in due course and after consulting the Commission,
adopt the laws, requlations or administrative provisions necessary for the
implementation of this Regulation.

This Regqulation shall be binding in its entirety and directly applicable
in all member States.

Done at Brussels, 15 May 1979.
For the Council
The President
R. BOULIN
Annex I */

Reservations

When ratifying the Convention or when acceding thereto, member States
shail enter the following three reservations and interpretative
reservations

L. For the purposes of the Code of Conduct, the term "national shipping
line"” may, in the case of a member State of the Community, include
any vessel-operating shipping line established on the territory of
such member State in accordance with the EEC Treaty.

2. (a) Without prejudice to paragraph (b) of this reservation,
Article 2 of the Code of Conduct shall not be applied in
conference trades between the member States of the Community
or, on a reciprocal basis, between such States and the other
OECD countries which are parties to the Code.

*/ Annexes to the European Economic Community Council Regulation
No. 954/79.
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(b) Point (a) shall not affect the opportunities for participation
as third-country shipping lines in such trades, in accordance
with the principles reflected in Article 2 of the Code, of the
shipping lines of a developing country which are recognized as
national shipping lines under the Code and which ares

(1) already members of a conference serving these tradesj; or

(ii) admitted to such a conference under Article 1 (3) of the
Code.

3. Articles 3 and 14 (9) of the Code of Conduct shall not be applied in
conference trades between the member States of the Community or, on
a reciprocal basis, between such States and the other OECD countries
which are parties to the Code.

4. In trades to which Article 3 of the Code of Conduct applies, the
last sentence of that Article is interpreted as meaning thats

(a) The two groups of national shipping lines will co-ordinate
their positions before wvoting on matters concerning the trade
between their two countries;

(b) This sentence applies solely to matters which the conference
agreement identifies as requiring the assent of both groups of
national shipping lines concerned, and not to all matters
covered by the conference agreement.

Annex IT

Conciliation Referred to in Article 3 (3)

The parties to the dispute shall designate one or more conciliators.

Should they fail to agree on the matter, each of the parties to the
dispute shall designate a conciliator and the conciliators thus
designated shall co-opt another conciliator to act as chairman. Should a
party fail to designate a conciliator or the conciliators designated by
the parties fail to reach agreement on the chairman, the President of the
International Chamber of Commerce shall, at the request of one of the
parties, make the necessary designations.

The conciliators shall make every endeavour to settle the dispute. They
shall decide on the procedure to be followed. Their fees shall be paid
by the parties to the dispute.
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United Nations publications mayv be obtained from bookstores and distributors
throughout the world. Consult vour bookstore or write to: United Nations. Sales
Section. New York or Geneva

COMMENT SE PROCURER LES PUBLICATIONS DES NATIONS UNIES

Les publications des Nations Unies sont en vente dans les librairies et les agences
dépositaires du monde entier. Informez-vous auprés de votre libraire ou adressez-vous
a : Nations Unies, Section des ventes, New York ou Genéve.

KAK MOJIYYHMTHh H3JAHHWA OPTAHH JALLHH OB BEJAHHEHHbLIX HALLHA

Hapanna Oprannsaund O6beanHeHHBIX Hauufi MOXHO KYMHTL B KHHXKHBIX MAra-
JHHAX H AFeHTCTEAX BO BCeX pafoHaX Mupa. HasoauTe cnpapkH o6 H3IJAHMAX B
BAlIeM KHHXXHOM MaralHHe HIH NHWHTe no agpecy: Opranulauua O6BbeIHHEHHLIX
Hauuh, Cexunn no npoaaxe Haganui, Hero-Flopk nnn JHenesa.

COMO CONSEGUIR PUBLICACIONES DE LAS NACIOKRES UNIDAS

Las publicaciones de las Naciones Unidas estin en venta en librerias y casas distri-
buidoras en todas partes del mundo. Consulte a su librero o dirijase a: Naciones
Unidas, Seccién de Ventas, Nueva York o Ginebra.
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