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INTRODUCTION

1 The Plan of Action adopted by UNCTAD X (TD/386) requested UNCTAD to
undertake work on the implications for developing countries of the economic, socia and legd
aspects of dectronic commerce, in particular issues of concern in transport and other related
savice sectors (para 157). The Expert Meeting on Electronic Commerce and Internationa
Trangport Services Best Practices for Enhancing the Competitiveness of Deveoping
Countries was held in response to that request. Experts discussed the impact of eectronic
commerce on international transport services, including economic, operaiond, legd and
documentary aspects. Ther deliberations resulted in the adoption of conclusons and
recommendations agreed by al of them. They consdered that the agreed recommendations
reflected the central issues crucid for fostering eectronic commerce, particularly in relaion
to internationa transport services.

2. The conclusons and recommendations of the Expert Meeting were sent to member
States for comments. Four member States' provided comments, which are taken into account
in this note. The purpose of this note is to asss the Commisson in its consderation of the
policy issues related to eectronic commerce and international transport services that were
examined by the experts It is divided into three sections. The firs section highlights the
importance of trangport sarvices in devdopment, including their interlinkage  with
information and communication technology. The second section focuses on specific policy
issues requiring action a the nationd and internationa levels, while the third section presents
possible areas of future work for UNCTAD.

! Colombia, Fiji, Niger and Tonga.
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Chapter |
INTERNATIONAL TRANSPORT SERVICES AND DEVELOPMENT

3. The emergence of dectronic commerce has important implications for trangport.
Busnesses cannot take advantage of new ways of conducting commercid transactions if
adequate transport infrastructure and services cannot be made available to bring the goods
thus traded b the market. Many developing countries find themsdlves in a Stuation where the
benefits of eectronic commerce cannot be reaped because of a lack of access to adequate
trangport services and consequently a lack of ability to trandate progress in the new economy
into red benefits. Governments of developing countries need to ensure that their nationd
transport connects seamlesdy  with international  trangport  services.  This  requires  the
development and implementation of an integrated nationa transport plan that is supported by
an up-to-date legd infresructure. The implementation of the plan will require seps to
improve effidency and dso invetment in infrastructure, equipment and manpower with the
participation of the privale sector. Transport linked to information and communication
technology can therefore be expected to be a cruciad sector for development and one of the
areas on which nationd and international activities must concentrate in order to ensure the
sugtainability of trade- and technol ogy-based devel opment processes.
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Chapter 11

POLICY QUESTIONSFOR CONSIDERATION BY THE COMMISSION

A. Possible policy action at the national level

4, The last decades of the twentieth century witnessed the extraordinary growth in
international  economic relations axd the new production and didribution methods that
collectivdly are known as globdizaion. Globdization has dramaicdly dtered the volume
and patern of the movement of goods, and increased demands on both international and
nationd transport systems. Although transportation cannot clam exclusve responghility for
the success of economic globdization, it remains an essentid factor that cannot be replaced.
Developing countries, while gill benefiting from lower labour costs and nationa resources,
must rly more on access to internationd transportation and telecommunications, the qudlity
of loca infrastructure and a supportive policy in order to compete in the globa market place.
Without a policy to deveop nationd collection, didribution and intermodd facilities
developing nations will be unable to benefit from devdopment offered by trade or attract
invetment by foreign firms. Consequently, consderable investments in transport and
telecommunication infragructure will need to be made to provide the qudity of service
required for internationa trade.

5. The &bility of naions to make such investments will determine which countries are
able to compete successfully. Governments are encouraged to implement policies to give
priority to both public ad private invetment in transport and telecommunication
infrastructure.  Public—private sector partnerships whereby the Government provides funding
for basic infrastructure and the private sector supplies superstructure and equipment are being
ued in a number of developing countries. Technical developments continue to make
information and telecommunication infragtructure more &fordable. Invesment in the nationd
telecommunication sector is required in order both to expand the network and to improve
creuit capacity and bandwidth so as to reduce access prices. Private sector involvement
should be encouraged. Since virtudly dl internationd shipments require the use of more than
one mode of transport, Governments need to ensure that transport infrastructure development
is coordinated and appropriate for national requirements.

6. The use of large container ships working in globa shipping aliances for the transport
of manufactured goods will need expanded port faecilities. This can lead to groups of
countries establishing port development policies that will employ avalable resources most
economicaly on a regiond bass, for example by the development of a regiona hub port. The
development of regiond ral networks with a common gauge is another method of redudng
trangport time and costs. Regiona cooperation agreements along trandt trangport corridors
ae a means of dreamlining procedures, focusng naiond and regiond development aong
key links and atracting cepitd. The devdopment of regiona telecommunication
infrastructure is ameans of benefiting from economies of scde. A number of regiond

2 See para. 1 of the Agreed Conclusions and Recommendations, TD/B/COM.3/EM.12/L.1.
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commissons noted a the Expet Meding that Governments had concluded regiond
cooperation agreements, and Governments were urged to continue their policy of developing
such agreements®

7. A further policy question rased by the discussons was the issue of Governments
giving condderation to adgpting nationd laws and regulations to foster dectronic commerce.
Experts acknowledged that the application of the exiding rules and regulations in an
electronic environment could create obstacles to the development of e-commerce in generd
and in the trangport sector in paticular. The requirements for a “written”, “dgned” and
“origind” document aidng from international conventions gpplicable to transport were
congdered to be a mgor impediment. Experts therefore reaffirmed the need for a legd
framework that is supportive of, and conducive to, eectronic commerce. This issue had been
addressed and highlighted on a number of occasons within UNCTAD as wel as in other
internationd organizations. Indeed, the UNCTAD Expet Meeting on Capacity-Building in
the Area of Electronic Commerce: Legd and Regulatory Dimensions, held in 1999, urged
Governments to examine their exiging legd infrastructure and adapt it to the requirements of
electronic commerce, and to prepare such new laws as might be necessary.

8. It emerged from the experts discussons that a number of Governments had enacted,
or were in the process of enacting, legidation to accommodate eectronic commerce.
References were made to the Modd Law on Electronic Commerce (1996) and the Modée
Lav on Electronic Sgnatures (2001) adopted by the United Nations Commisson on
Internationd Trade Law (UNCITRAL), which provide internationdly agreed guiddines and
principles for nationd legidatorsin this repect.

9. In the light of these discussons, experts consdered it necessary to further cal upon
Govenments to take measures for dreamlining and adapting ther  existing  legd
infraestructure to the requirements of dectronic transactions To promote uniformity of
goproach and avoid the emergence of diverse nationd laws, experts encouraged
Governments, in adapting their legad infradstructure, to give condderation to the exising
international rules and guidelines, such asthe UNCITRAL Mode Laws®

10. It should be recdled that the existing international conventions gpplicable to maritime
trangport, such as the Hague and Hague-Vishy Rules, manly apply to documents and thus
prevent the use of dectronic means of communications. On the other hand, internationd
conventions governing air and ral trangport were revised in 1999° to permit the use of
electronic messages to replace traditiond transport documents. Thus, recognizing the
negative implications for transport providers and usars of falure to comply with the
requirements of gpplicable international conventions, experts encouraged Governments “to

3 .
Ibid., para. 2.
* See the Agreed Conclusions and Recommendations of the Expert Meeting, TD/B/COM.3/EM.8/3.
® See paras. 3 and 4 of the Agreed Conclusions and Recommendations, TD/B/COM.3/EM.12/L .1.
6 See the Montreal Convention (1999) on air carriage and the Convention on rail carriage (1999).
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give condderation to adopting the exising internationa transport tregties that alow the use
of dectronic transport documents”.”

11.  Expets agreed that adminidrative regulations and practices related to the movement
of goods could be smplified to reduce transport delays and facilitate the use of information
and communication technology.® In particular, a policy to reform customs procedures and use
information technology can speed up customs clearance. Cregtion of a trade and transport
fecilitation body is another means used to bring the various paties together to anayse
exiging nationd procedures and reform them on the bass of internationd recommendations
and standards.

12.  Contanerization has increased the productivity of ports and ships and thus speeded up
the flow of goods. However, cargo moving through ports can be delayed because of missng
or insufficient information that prevents the planning of operations and the rapid clearance of
cago. The use of informaion and communication technology will reduce both the time for
information exchange and the number of errors due to multiple transcriptions of data The
development of a port community information system has been the goa of many ports as a
means of improving the accuracy and flow of information. In a number of ports the relevant
departments (customs adminigtration and port authority) and the busness community have
edablished joint companies to develop, ingal and operate such sysems. For many
companies, the primary objective was to create an interface with customs. Subsequently, they
expanded their functiondity to send and receive other messages, often viathe Internet.

13.  Governments can adopt a policy to promote and partiadly fund the development of a
computerized port community system to make ports more efficient and speed up the flow of
goods.’ The system woud alow the various actors involved in the movement of goods to
exchange information dectronicdly, via both eectronic data interchange and the Internet.
The advantage of the community system is tha al authorized partners have access to the
same information, which can be updated before the goods arive and then as they move
through the port aea The two key paties ae the port authority and the customs
adminigration, both government organizations. The development of such sysems should
make full use of standard messages s0 that information can dso be exchanged internationaly.
To promote use of the system, Governments should develop systems that require traders to
use the Internet for the filing of documents required for internationa trade and transport.

14.  Where gppropriate, Governments should introduce a policy to liberdize market access
conditions for tedlecommunication service providers, in paticular for Internet  service
providers!® Countries with larger numbers of the latter generdly have lower Internet charges
than countries with a smaler number. In generd, it has been observed that whenever
competition has been introduced into the market, prices have dropped and the qudity of

" Seepara. 5 of the Agreed Conclusions and Recommendations, TD/B/COM.3/EM.12/L 1.
8 .
Ibid., para. 6.
° Ibid., para. 8.
19 |bid., paras. 9 and 10.
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sarvice has improved. This is paticularly important for dlowing the genera public to have
accessto the service.

15. In addition to the need for trangportation and communication infrastructure, the
expets dressed the importance of Governments and enterprises in promoting public
awareness of and education in al aspects of eectronic commerce and the opportunities and
benefits it offers’® A policy to provide this training in the educationd sysem and through
classes for adults is a proven method to overcome any shortcoming in this respect. Each
country needs to implement the scheme that is best suited to its requirements, but the
Government has akey role to play.

B. Possible policy action at theinternational level

16. Expets agreed tha the internationd community could play an important role in
improving the compditiveness of developing countries trade and transport operators.
International  organizations involved in dectronic commerce and transport were therefore
cdled upon to cooperate and coordinate their activities in this context. They were aso
encouraged to drengthen ther legidative, technicd and financid assstance to developing
countries in the following aress.

(@ Reviewing and adapting nationd laws and regulations,

(b) Promoting awareness, and providing education and training;

(c) Devedoping transport and telecommunications infragtructures,

(d) Strengthening transport and telecommunications service providers.

17. In addition, a member State proposed in subsequent comments that internationd
organizations dso assst developing countries in drengthening their information  technology
infrastructure.

Y bid., para. 11.
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Chapter 111
PROPOSAL SFOR THE FUTURE WORK OF UNCTAD

18. The recommendations of the Expert Meeting addressed to UNCTAD provide
direction as to its future work in this fidd. They resffirm the need for regular review and
monitoring of developments relatiing to economic, commercid and legad aspects of eectronic
commerce and internationa trangport services, including andysis of ther implications for
developing countries’?> A subsequent comment from a member State proposed that
UNCTAD monitor the progress of Governments in adapting ther legd infrastructure to the
requirements of eectronic commerce, in adopting internationd trangport tregties dlowing the
use of dectronic transport documents and in promoting public awareness of the use of
dectronic commerce™ This could be carried out through UNCTAD's recurrent publications
and specific sudies.

19. Expets discussed the role of trangport documents, particularly bills of lading, in
internationd trade and the posshilities for ther replacement by dectronic dternatives. The
functions of the bill of lading as a receipt for goods, evidence of contract and a document of
titte were highlighted. The document of title function of the hill of lading has made it a key
document in internationd trade, enabling the sde of goods between parties located in
different parts of the world. Being a document of title, the bill of lading represents the goods
and the transfer of rights in the goods can be effected by transfer, or endorsement, of the hill
of lading. The hill of lading can therefore be trandered many times during the voyage
without the knowledge of the shipowner. To endble delivery of the goods to the rightful
owvner by the shipowner, origind bills of lading have to be presented a the port of
degtination.

20. Problems arise from the fact tha modern transport technologies have resulted in
accelerated arriva of the goods at the port of destination, but not of the documents. The late
arivd of the hills of lading results in extra cods and liability aisng from ddivery of the
goods without production of the origind bill of lading or ddivery agang “letters of
indemnity”. Thus, while the document of title character of the bill of lading has mede it an
important document in internationd trade, it has dso caused the mogt difficulties and will
continue to cause difficulties in reation to the replacement of bills of lading by eectronic
dternatives.

21.  The difficulties aisgng from the use of hills of lading have resulted in cdls for the use
of non-negotiable transport documents such as sea wayhills. Although sea wayhbills function
as a receipt for the goods and evidence of contract, they are not documents of title and do not
need to be presented to the carrier at the port of destination against delivery of the goods.

2 1bid., para. 17.
13 |bid., paras. 3, 4, 5and 11.
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22.  There have been repeated cdls by the internationa community* for wider use of sea
wayhills whenever there is no intention to trandfer ownership of the goods while they are in
trangt. It emerged from the discussons a the Expert Meseting that negotiable bills of lading
are used even in trade where no negotiable transport document is required.

23.  Furthermore, in the context of eectronic commerce, it is the negotiability aspect of
the bill of lading that conditutes a mgor obstacle in edtablishing an eectronic dternative.
Under the existing rules and regulations legd rights are attached to the physcad possesson of
paper documents. Thus, the so-cdled dectronic bill of lading is not consdered a document of
tite’® The wider use of non-negotisble transport documents will therefore greaily facilitate
trangtion to an eectronic environment.

24. In view of this, expets encouraged commercid parties to revise their commercia
practices with respect to the use of traditional negotisble documerts,*® and they considered
that the preparation of a study by UNCTAD would be necessary for ascertaining the current
situation. As indicated by the experts'” UNCTAD could study the extent to which negotigble
trangport documents such as hills of lading are necessary for modern-day internationd trade
and to what extent they can be replaced by non-negotiable transport documents such as sea
wayhills and by dectronic dternatives.

25. In discussng the legd issues and uncertanties aisng from the use of dectronic
means of communications in internationd trade and trangport, experts noted that a number of
Governments had enacted, or were in the process of enacting, legidatiion to provide a
supportive and favourable legd environment for the development of dectronc commerce.
The work of UNCITRAL in the preparation of the Modd Law on Electronic Commerce
(1996) and the Modd Law on Electronic Signatures (2001) aimed a providing guiddines to
enacting States was highlighted. 1t was recdled that the future work of UNCITRAL included
the preparation of an international instrument to overcome legd obstacles arigng from the
goplication of the exiding internationa conventions governing internationd  trade and
transport.

26. The expets conddered that pending the edtablishment of the necessary legd
framework, the contractua rules and arrangements of the parties could play an important role
in providing solutions to, or complementing the laws and regulations in addressng, some of
the legd uncertainties. It was recognized that not dl legd obstacles could be overcome by
contractud arangements. For example where legd requirements for “written”, “sgned” or
“origind” documents aise from a law or an internationd convention, contractua
arangements will have no effect. UNCTAD was therefore requested to carry out research
into the nature of, and the extent to which, the contractua agreements of the parties can be

14 See the recommendeations by the United Nations Economic Commission for Europe, “Measures to facilitate
maritime transport documents procedures’, No. 12/Rev.1; www.unece.org/cefact/rec/rec12en.htm.

15 For more detailed information, see “Electronic commerce and international transport services’,
TD/B/COM.3/EM.12/2, part |1, Legal and Documentary Aspects, paras. 30-50.

16 See para. 12 of the Agreed Conclusions and Recommendations, TD/B/COM.3/EM.12/L.1.

Y \bid., para. 18.
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used as a solution to facilitate wider use of dectronic commerce in internationd transport
; 18
services.

27. Expets agan dressed the importance of human resource development and called
upon UNCTAD to deveop and ddiver traning materias and disseminate information on the
latest developments in the fidd of electronic commerce and internationa transport services.™
Development should be demand-based, resulting from requests from developing countries,
and should be carried out in close collaboration with private operators.

28. UNCTAD was dso requested to assst developing countries in the conceptual design
of port community information sysems?® a number of which have been developed in both
developed and developing countries. Although such systems are internationd in nature, there
has been a tendency to develop standard national messages for the exchange of information.
The secretariat could collect information on these systems, including how they have been set
up and organized, how they are funded, what information is exchanged, what standards have
been used, what agreements have been drawn up and what are the core gpplications. The
experience ganed by the secretariat in its technical assistance programmes for trangport
information and customs systems would provide vauable inputs to this study. On the bass of
an andyss of this information, guiddines could be prepared that would facilitate the design
and implementation of a port community information sysem. This would result in an
gpproach that maximizes the use of exiging internationa standard messages.

29.  Fndly, the experts expressed their opinion that reconvening the Expert Meeting on a
regular basis would provide a forum in which developing countries could benefit from a
didogue on best practices in electronic commerce and internationd transport service?! This
would dlow progress on the agreed recommendations to be monitored and thus provide a
mechaniam for follow-up.

18 |bid., para. 19.
9 |bid., para. 20.
20 1hid., para. 21.
21 \bid., para. 22.



